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American  and  English 
Railroad  Cases. 

A  complete  collection  of  all  the  railroad  law  as  decided  by  Che 
American,  Bnglish  and  Canadian  courts  of  last  resort. 

Elaborate  notes  to  the  more  important  cases.  As  a  means  of  giv- 
ing the  working  lawyer  a  full  collection  of  all  the  cases  on  the  sub* 
Jects  treated,  together  with  able  and  judicious  criticism  upon  the 
points  presented,  they  are  simply  inTalnable. 


American  and  ENGirsH 
Corporation  Cases. 

This  series  presents  a  full  collection  of  the  cases  in  all  the  courts 
of  last  resort,  both  in  America  and  England,  on  the  law  of  private 
and  municipsJ  corporations  other  than  railroad  companies. 

I  ,~~SCOPE,    A  mong  the  topics  treaitd  of  will  ht  the  following: 

PmvATB  Corporations. — Agtney^  Assessment*^  Bnilding  Asso^ 
ciations.  Dissolution  of  Corforations.  Dividends  ana  Earn- 
ingSy  Ecclesiastical  and  Religious  Corporations^  Elections^ 
MandamuSy  OjficerSy  Organigation^  Powers^  Stock  and  Stock- 
holders^  Taxation. 

Municipal  Cokyokxtiovs.^ A  ssessmenis^  Bonds ^  Powers^  Ordi- 
nances^  Poor  Laws^  Streets^  Taxes^  Intoxicating  Liquors,  In- 
juries  to  Person  and  Property,  etc,,  etc, 

%,'^NOTES,     The  annotations  are  a  special  feature^  being  very  full 
'    and  exhaustive. 
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OABBIXSS  Of  UYl  ITOOX,  I 

Carry,  16 

Cart,  19 

Cas,  30 

Case,  21 

Cash.  31 

Cast.  35 

Casual,  36 

Casualty.  37 

Catalogue.  37 

cATCHnre  baboaxv,  37 

Catcbings,  43 

Cattle.  43 

Causa.     See  Cause. 

Cause,  44 

Careat,  48 

Cease,  48 

Cede,  48 

Cedule,  48 

Celebrate,  48 

Cellar,  49 

GXKBTE£ISS»  49 

Certain,  58 

Certainty,  58 

Certificate,  59 

CEETIOKABt,  60 

Cestui  que  trust  See  Trusts  and  Trus- 
tees. 

Chain.  67 

Chair.  67 

Chairman,  68 

Challenge.     See  Juries  and  Jury  Trials. 

Chambers.  68 

Champagne.  68 

CHAKPEXTT  AVO  XAIVTlVAjrCX, 
68 

Chance.  88 

Chancellor,  89 

Chancery.     See  Equity. 

Change,  89     ^^^^ 

CHAS0X  01  VJUiUX,  00 

Changing  words.     See  Wills. 

Channel,  108 

Chapel.  109 


Chapter.  109 

CHABAOTu  (in  Evidence),  110 

Charcoal,  118 

Charge,  118  ' 

Chargeable,  122 

Chariot,  122 

0HABITIE8.    TXtrm  lOB  GHAKM- 

BLS  VVBB^  122 
Chart,  X38 
Chartti,  441 
GRAETXX  PAXTT,  143 

Chaste,  156 
OHASTITT,  158 
CHATTELS,  163 
OEATTXL  XOBTOAOXS^  17s 

Cheat  209 
0HX0K8,  211 

Chemist,  228 

Cherokee,  228 

Chevisance,  228 

Chicory,  228 

Chief.  229 

CHILD— CHIIBBEV,  229 

Childish.  234 

China,  234 

Chinese,  234 

Chip.  234 

Chocolate,  234 

Choice,  234 

Choose.  234 

Chose,  235 

Chosen  freeholders  935 

OHOflEB  nr  ACTIOV,  235 

Christian,  238 

Christian  name,  239 

Christianity.    See  Religious  Societies. 

Chuck-a-luck.  230 

Church.     See  Religious  Societies. 

Cider,  239 

Cipher,  239 

Circuit.  239 

Circular,  240 

Circumstances,  240 
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Circumstantial  Evidence.  Set  Presump- 
tive Evidence. 

Citation,  240 

Cite.  a4i. 

OITIZBITBHIP,  242 

City.  256 

Civil.  256 

Civil  action.  257 

Civil  corporation.     See  Corporations. 

CIVIL  DAMAOS  AOTS^  257 

Civilization,  273 

Civiliter.  273 

CiyiHter  Mortuis,  273 

CITIL  BI0HT8.  See  Constitutional 
Law. 

Claim,  273 

Claimant,  277 

Claim  of  comisance,  277 

Claim  of  liberty,  277 

Clandestine,  277 

Class,  278 

Clause,  278 

Clay,  279 

Cleanse,  279 

Clear,  279 

Clearance,  282 

OLSABIHO  EOXm,  282 

Clerical,  286 

Clerk.     See  Master  and  Servant 

OUXVT.     See  Attorney  and  Cltenr 

Clothes,  286 

CLOin>  OH  TITLB.  See  Bill  to  Remo^'e 
Clouds  from  Title. 

Clubs.     See  Societies. 

Co.,  287 

Coach.  287 

Coal,  287 

Coast.  288 

O.O.D.,  289 

Code — Codification.  390 

CODICILS,  291 

Coercion.     See  Duress. 

Coffee  House,  305 

Coffer.  305 

Cognate,  306 

Cognizance,  306 

Cognovit,  307 

Cohabit— Cohabitation;  308 

Coin.  309 

Coinage.  310 

Collar.  310 

Collateral.  310 

Collation — Collatio  Bonorum,  311 

Collect  —  Collectible — Collection  —  Col- 
lector. 312 

COLLECTIOV  AOXVCnS.     See  Banks. 

Colleges.     See  Education. 

Colliery,  313 

Collision.     See  Shipping. 

Collusion.     See  Divorce;  Fraud. 

Color.  314 

COLOR  OF  TITLB.  See  Adverse  Pos- 
session. 

Come— <3oming,  314 


Comfort,  314 

Commencement  of  a  building,  314 

Commerce.  See  Constitutional  Law; 
Interstate  Commerce. 

COMXBRCIAL  TRA7ELLBR8,  315 

Commission  of  Lunacv.     See  Lunacy. 

COmiSSIOB  KBRCHABTB,  317 

Common,  346 

COXMOB  LAW,  347 

Communicate,  349 

Communication,  349 

Community.  349 

COMXUBITT  FROPBRTT,  350 

Commutation,  365 

Compact,  36s 

Company.  366 

COXPARATITB  BBftUOBBCB,  367 

Compelled,  377 

Compensation,  378 

Competency.  380 

Competent,  380 

Complain.  381 

Complainant,  381 

Complaint,  381 

Complete,  382 

Completing,  382 

Completion,  382 

COXPOBITIOH  WITH  CBBDIT0R8,  38$ 

COXPOUBSIBO  OTTEBCEB^  399 

Compromise.  See  Accord  and  Satisfac- 
tion; Composition  with  Creditors. 

Compulsion.  407 

Compute.  407 

Conceal.  407 

COBCBALEB  WEAP0B8,  408 

Concealment,  416 

COHCEAUCBBT  OF  BIBTE,  416 

Concern,  419 

Concerned,  419 

Concerns.  419 

Conception,  420 

Condemnation,  420 

Condition.  422 

COBDITIOBAL  SALB8,  424 

Condonation.     See  Divorce. 

Conduct,  438 

Confederacy,  438 

Confederate  money.     See  Money. 

COBBBSSIOBS,  439 

Confidence,  497 

COBFIDEBTIAL  COXIHTBICATIOBB.  See 
Privileged  Communications. 

Confinement,  497 

Confirmation.  498 

Confiscation  acts.     See  War. 

CONFLICT  OF  LAWS,  499 

Confusion  of  debts.  660  • 

COHFUBIOB  OF  GOODS.     See  Accession. 

Congregation,  660 

Connivance.     See  Divorce. 

Consanguinity,  661 

Conscience,  661 

Conscious,  662 

C0B8BBT,  662 
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Conseqneotial  damages.     Si€  Damages  ;  Contagious  disorders.    See  Health:  Qnar- 

Emioeot  Domain.  antine. 

Considentioa.     See  Cootracts.  Contemplation,  770 

Consignation,  667  Contemplation  of  bankruptcy.     See  Bank* 

Consigned,  677  ruptcy. 

Consignor  and  Consignee.     See  Carriers.  OOSTEMPT,  777 

Consolidate,  668  Contention,  803 

OOSSPI&ACT.     See  Criminal  Conspiracy.  Contents,  803 


Constables.     See  Police. 
Constitution,  669 

GossnnmovAL  law,  670 

Constraint,  763 

Construction,  762 

Constmctive,  763 

CONSULS  AVD  AMBASSADOBab  764 


Contest,  803 
Contiguous,  803 
Contingency,  804 
ContinRrent.     See  Remainders. 

oovTnruAVCEa,  804 

Contractor,  823 
C0MTEA0T8,  833 
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CATtUTEBS  07  LIVE  STOCK    (See  also  ANIMALS ;  BAILMENTS : 

Qj^RiERS  OF  Goods.) 

Carriers  of  Live  Stock  as  Common  Drovers*  Passes,  i6.                [i6fl. 
Carriers,  I.  Carrier's  Liability  During    Transit, 
England,  2.                       *  Duty  to  Furnish  Safe  Cars  and 
Michigan,  5.  Appliances,  16a, 
Kentucky  and  Tennessee,  6.  Loading  and  Unloading,  166. 
United  States  Generally,  6.  Duty  to  Feed  and  Water,  i6d, 
Jnjuries  Arising  from  Intrinsic  Duty  to  Care  for  Live  Stock  Gen- 
Qualities  of  Live  Stock,  8.  erally,  iM, 
Carrier's  Liability  when  his  Meg-  Liability  for  Delay,  16^. 
ligence  is   Primary  Cause   of  Loss  of  Market,  \6f. 
Loss  or  Injury,  9.                  [10.  Connecting  Carriers,  i(f. 
Carrier's  Duty  to  Receive  Litfe  Stock,  Statutory  Regulations  as  to  Transport 
Notices  Limiting  Liability,  10.  tation  of  Live  Stock,  i6jf. 
Contracts  Limiting  Liability,  10.  Actions   Against    Carriers  *^of  Live 
English  Statutes  and  Their  Con-  Stock,  i6f . 

struction,  II.  ^      Burden  of  Proof ,  l^. 

United  States  Generally,  13.  Evidence,  i6h. 

New  York,  x^,                          [15.  Measure  of  Damages,  \(ih. 
Notices  of  Claim  for  Damages, 


1.  Carriers  of  Live  Stock  as  Common  Carriers — Common  carriers 
of  goods,  as  has  been  already  shown,^  assume  in  their  undertak- 
ing to  carry  what  are  practically  the  obligations  of  insurers.  As 
usually  expressed,  they  insure  against  loss  or  injury  from  whatever 
cause  arising,  excepting  only  acts  of  God  or  the  public  enemy. 
While  sufficiently  accurate  for  practical  purposes,  this  statement 
of  the  rule  is  subject  to  the  further  qualifications  that  common 
carriers  of  goods  are  not  liable  when  the  loss  or  injury  results  from 
the  neglect  of  the  consignor,  or  from  the  intrinsic  qualities  of  the 
articles  consigned.^  Under  this  last-named  exception,  the  law  of 
common  carriers  of  live  stock  is  properly  classified. 

1.  Carriers  of  Goods,  2  Am.  &  Eng.  8.  Carriers  of  Goods.  2  Am.  &  Eag. 
Encyc.  of  Law,  778.  Encyc.  o(  Law,  787.  841,  853. 

3  C.  of  L.— I  1 


€arri«n  of  JAw  Stook  CARRIERS  OF  m  Omnmoa  Carricn. 

The  justice  of  a  distinction  based  upon  the  character  of  the 
freight  is  scarcely  open  to  question.  In  the  same  way  that  a  car- 
rier is  not  held  to  a  like  responsibility  for  the  safe  carriage  of  a 
bale  of  cotton  and  a  box  of  fruit,  his  liability  in  the  transportation 
of  live  stock  is  modified.  The  most  scrupulous  and  painstaking 
performance  of  his  duties  could  not  guarantee  an  owner  against 
loss.  Railroad  companies — the  class  of  carriers  almost  exclusively 
in  question — must  use  the  cattle-car  and  the  locomotive.  la  ad- 
dition to  many  other  possible  causes  of  damage,  the  following 
must  be  considered:  Animals,  whatever  their  species,  must  be 
crowded  or  partitioned  to  avoid  slipping,  and  the  former  process 
is  likely  to  result  in  suffocation,  while  the  latter  would  be  too  ex- 
pensive for  the  shipper ;  they  must  have  light  and  air,  and  the 
open  car  means  exposure  to  the  weather,  often  under  conditions 
unfavorable  to  their  health  ;  they  must  be  fed  and  watered,  which 
necessitates  unloading  and  reloading,  with  the  attendant  dangers ; 
add  to  these  diflficulties  many  others  which  are  attributable  to  the 
natures  and  habits  of  animals — they  become  frightened  and  un- 
manageable ;  they  kick  or  gore,  or  fall  down  and  cannot  rise ; 
they  crowd  upon  and  suffocate  the  weak ;  they  suffer  from  the  un- 
natural mode  of  locomotion  with  its  atteqdant  hardships,  and  often 
with  the  length  of  the  journey.  These  and  similar  considerations  , 
have  brought  about  not  only  a  unanimous  holding  among  the  au- 
thorities that  carriers  of  live  stock  were  not  insurers  against  loss 
or  injury  arising  from  the  inherent  nature,  habits,  etc.,  of  animals, 
but  have  produced  some  difference  of  opinion  as  to  whether  car- 
riers of  animals  were  common  carriers,  liable  to  their  duties  and 
subject  to  their  responsibilities.^ 

(a)  England. — It  is  sometimes  asserted  that  by  the  English  law  the 
transportation  of  live  stock  by  railroad  does  not  come  within  the 
reason^  of  the  rules  applied  to  common  carriers,  so  far  as  relates 
to  the  care  of  the  property  and  responsibility  for  its  loss  or  injury.*-* 
The  considerations  already  adverted  to  have  clearly  resulted  in 
some  difference  of  opinion  among  English  judges,  but  an  examina- 
tion of  the  conflicting,  and  more  particularly  the  latest  cases,  will 

1.  There  is  a  conflict  of  opinion  as  to  of  such  a  contract  the  common-law  rule 

whether  the  common-law  rule  of  liability  should  be  applied.      Palmer  v.   Grand 

as  applied  to  common  carriers  should  be  Junction  R.,  4  Mee.  &  W.  749;  7  Dow. 

extended  to  include  carriers  of  animals,  r.  C.   233;  i   H.  &  H.  489;  3  Jur.   559. 

Doubts  were  expressed  upon  the  subject  See,  generally,  Michigan  Southern  R.  v. 

in  the  following  cases:  McManus  v,  Lan-  McDonough/ai  Mich.  169:  Lake  Shore, 

cashire,  etc.,  R.,  2  H.  &  N.  693;  27  L.  J.  etc..  R.  v.  Perkins,  25  Mich.  329;  Louis- 

Exch.  2011  4 Jur.  N.  S.  144:  4  H.  &  N.  328;  ville,  etc.,  R.  v,  Hedger,  9  Bush  (Ky.), 

Carrv.  Lancashire,  etc.,  R.,  7  Exch. '712;  645:  Nashville,    etc.,    R.   v,  Jackson.   6 

Pardington  v.  South  Wales  R.,  38  Eng.  Heisk.  (Tenn.)  273:  Baker  v,  Louisville, 

L.  &  Eq.  432*,  I  H.  &  N.  392.  etc.,  R.,  10  Lea  (Tenn.),  304;  s.  c,  16 

In  other  cases  the  question  has  been  Am.  &  Eng.  R.  R.  Cas.  149. 

made  to  depend  upon  the  existence  of  a  8.  Michigan    Southern  R.  v.  McDon- 

special  contract  of  transportation  limit-  oup:h.  21  Mich.  169;  Lawsoo's  CootracCs 

ing  the  carrier's  liability.   In  the  absence  of  Carriers,  g  x6. 
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scarcely  bear  out  these  statements,^    An  accepted  authority,  after 
a  review  of  the  decisions,  lays  down  the  following : 


1.  SBgUih  AttthoritiM.  —  Blower  v, 
Oreat  Western,  etc.,  R.,  L.  R.  7  C.  P. 
655:  41  L.  J.  C.  P.  268;  27  L.  T.  N.  S. 
883;  20  W.  R,  776;  Nugent  v.  Smith.  L. 
R.  I  C.  P.  Div.  423;  45  L.  J.  C.  P.-697; 
34  L.  T.  N.  S.  827;  25  W.  R.  H7,  re- 
versing s.  c,  L.  R.  I  C.  P.  Div.  19:  45 
L.  J.  C.  P.  19;  33  L.  T.  N.  S.  731;  24 
W.  R.  237;  Kendall  v.  London,  etc..  R,, 
L.  R.  7  ^zch.  373;  41  L.  J.  Ex.  1S4;  26 
U  T.  N.  S.  735;  20  W.  R.  880;  Roberts 
tr.  Great  Western  R.,  4  Ad.  &  £1.  N.  S. 
506. 

In  Palmer  v.  Grand  Junction  R.,  4  M. 
&  W.  749.  Parke,  B.,  mooted  the  point, 
as  appears  on  page  758  of  the  report, 
putting  the  following  question  to  defend- 
ant's counsel:  **  Does  the  rule  as  to  neg- 
ligence apply  to  live  animals  as  to  men 
or  horses?  Of  course  where  they  are 
stolen,  it  would :  but  is  it  so,  where  they 
are  delivered,  although  hurt  or  damaged? 
If  misdelivered  the  carrier  would  be  lia- 
ble; but  they  would  not  be  liable  for  a 
mere  accident  to  a  live  animal  supposing 
the  carriage  to  be  safe  and  good  and 
properly  conducted." 

Remarks  of  the  same  judge  looking  to  a 
modi6ed  form  of  liability  are  to  be  found 
in  Carr  v.  Lancashire  &  Yorkshire  R.,  7 
Ex.  707.  and  the  court  in  McManus  v. 
Lancashire  &  Yorkshire  R.,  2  H.  &  N. 
693-702,  refer  to  the  opinion  expressed 
in  this  latter  case  as  entitled  to  **  much 
tonsideration." 

In  the  last  case  cited  reported  on  appeal, 
4  H.  &  N.  346.  Earle,  J.,  declared  he  found 
"  neither  reason  nor  principle  for  holding 
that  defendants  were  bound  to  receive 
living  animals  as  common  carriers." 
See  also  similar  remarks  by  Pollock.  C. 
B.,  and  Martin,  B.,  in  Pardington  v. 
South  Wales  R.,  i  H.  &  N.,  at  page  396; 
and  by  the  judges  in  Harrison  v.  London 

6  Brighton  R.,  2  B.  &  S.  122.  152. 

In  Blower  v.  Great  Western  R.,  L.  R. 

7  C.  P.  6s5,  the  question  arose  on  the 
following  facts.  Thirty-three  head  of 
cattle  were  delivered  to  defendant  for 
transportation  from  one  point  on  its  line 
10  another.  They  were  loaded  in  a 
proper  way.  A  bullock  escaped  from 
one  of  the  trucks,  and  was  found  dead  on 
the  track.  Its  death  was  caused  solely 
by  its  escape  from  the  truck,  and  it  had 
made  its  escape  either  by  climbing  over 
the  top  rail  or  forcing  its  way  between  the 
iron  bars  of  the  truck.  All  actual  neg- 
Kgeoce  on  the  part  of  the  company  was 


negatived.  The  court,  Willes  and  Keat- 
ing* JJm  held  that  the  company  was  not 
liable.  Willes.  J.,  said:  **The  question 
as  to  their  liability  may  turn  on  the  dis- 
tinction between  accidents  which  happen 
by  reason  of  some  vice  inherent  in  the 
animals  themselves,  or  disposition  pro- 
ducing unruliness  or  frenzy,  and  acci- 
dents which  are  not  the  result  of  inher- 
ent vice  or  unruliness  of  the  animals 
themselves.  It  comes  to  much  the  same 
thing  whether  we  say  that  one  who  car- 
ries live  animals  is  not  liable  in  the  one 
event,  but  is  liable  in  the  other;  or  that 
is.  he  is  not  a  common  carrier  at  all,  be- 
cause there  are  some  accidents  other 
than  those  falling  within  the  exception  of 
the  act  of  God  and  the  queen's  enemies 
for  which  he  is  not  responsible.  By  the 
expression  '  vice,'  I  mean  that  sort  of 
vice  which,  by  its  internal  development, 
tends  to  the  destruction  or  injury  of  the 
animal  or  thing  to  be  carried,  and  which 
is  likely  to  lead  to  such  a  result.  If  such 
a  cause  of  destruction  exists  and  pro- 
duces that  result  in  the  cours^e  of  the 
journey,  the  liability  of  the  carrier  is  ne- 
cessarily excluded  from  the  contract  be- 
tween the  parties." 

Shortly  afterwards  the  sime  point  arose 
in  Kendall  v.  London  &  Southwestern 
R.,  L.  R.  7  Ex.  373.  There  a  saddled 
horse  was  placed  in  a  proper  horse-box. 
According  to  the  usual  custom,  the  saddle 
was  left  on  with  the  stirrups  hanging 
down.  At  the  end  of  the  journey  the 
horse  was  found  injured  in  the  forearm 
and  fetlock.  Thp  ruling  in  the  preceding 
case  was  cited  and  followed,  Bramwell, 
B.,  adding:  **  But  if  it  so  hurt  itself  from 
the  defendants'  negligence  or  from  any 
misfortune  happening  to  the  train,  though 
not  through  any  negligence  of  the  de- 
fendants, as,  for  instance,  from  the  horse- 
box leaving  the  line  owing  to  some  ob- 
struction maliciously  put  on  it.  then  the 
defendants  would,  as  insurers,  be  liable." 

In  Blower  v.  Great  Western,  etc.,  R., 
L.  R.  7  C.  P.  655:  41  L.  J.  C.  P.  268:  27 
L.  T.  N.  S.  8S3:  20  W.  R.  776.  Mr.  Jus- 
tice Willes  remarked  that  the  conflict  of 
opinion  found  in  the  authorities  respect- 
ing the  liabilities  of  carriers  of  animals 
*'  may  turn  out  after  all  to  be  a  mere  con- 
troversy of  .words." 

In  Clarke  v.  Rochester,  etc.,  R.  Co..  14 
N.  Y.  570;  s.  c.  67  Am.  Dec  205:  Denio, 
C.  J.,  held  that  a  railroad  company  act- 
ing as  a  common  carrier  of  animals  is 
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not  lUble  for  their  dying  or  being  injured  accident  unconnected  with  the  conduct 
frono  causes  arising  from  their  animal  of  the  animals.  But  the  rule  which 
nature  and  propensities,  and  which  dili-  would  exempt  the  carrier  altogether  from 
gent  care  could  not  have  prevented;  hut  accidents  arising  out  of  the  peculiar  char- 
is  liable,  in  the  absence  of  special  agree-  acter  of  the  freight,  irrespective  of  the 
ment  or  proof  of  inevitable  accident,  for  question  of  negligence,  would  be  equally 
loss  or  damage  which  might  have  been  unreasonable.  •  It  would  relieve  the  car- 
avoided  by  use  of  care  and  foresight,  rier  altogether  from  those  necessary  pre- 
whether  due  to  the  conduct  of  the  animals  cautions  which  any  person  becoming  the 
themselves  or  to  incidents  of  the  com-  bailee  for  hire  of  animals  is  bound  to 
pany*s  business.  *'A  bale  of  goods  or  exercise,  and  the  owner,  where  he  did 
other  inanimate  chattel  may  be  so  stowed  not  himself  assume  the  duty  of  seeing  to 
as  that  absolute  safety  may  be  attained,  them,  would  be  wholly  at  the  mercy  of 
except  in  transportation  by  water,  where  the  carrier.  The  nature  of  the.  case  does 
the  carrier  usually  excepts  the  perils  of  not  call  for  any  such  relaxation  of  the 
the  navigation,  and  except  in  cases  of  in-  rule,  and  considering  the  law  of  carriers 
evitable  accident.  The  rule  established  to  be  established  upon  considerations  of 
from  motives  of  policy  which  charges  the  sound  policy,  we  would  not  depart  from 
carrier  in  almost  all  cases  is  not.  there-  it,  except  where  the  reason  upon  which 
fore,  unreasonable  in  its  application  to  it  is  based  wholly  fails,  and  then  no  fur- 
such  property.  But  the  carrier  of  animals  ther  than  the  cause  for  the  exception  re- 
by  a  mode  of  conveyance  opposed  to  their  quires." 

habits  and  instincts,  has  no  much  means  In  Kansas,  etc.,  R.  Co.  v,  Reynolds,  8 
of  securing  absolute  safety.  They  may  Kan.  623,  the  court  observes:  **  It  is 
die  of  fright  or  by  refusing  to  eat,  or  they  claimed  there  is  a  difference  between  live 
may — notwithstanding  every  precaution  stock  and  other  property,  as  to  the  re- 
— destroy  themselves  in  attempting  to  sponsibility  assumed  by  a  carrier  in  its 
break  away  from  the  fastenings  by  which  transportation;  that  the  voluntary  motion 
they  are  secured  in  the  vehicle  used  to  of  the  stock  introduces  an  element  of 
transport  them,  or  they  may  kill  each  danger  in  the  transportation  against 
other.  In  such  cases,  supposing  all  which  neither  reason  nor  authority  re- 
proper  care  and  foresight  to  have  been  quires  that  the  carrier  insure;  that.^inas- 
exercised  by  the  carrier,  it  would  be  un-  much  as  it  is  customary  that  the  shipper, 
reasonable  in  a  high  degree  to  charge  or  some  one  for  him,  accompany  the 
him  with  the  loss.  .  .  .  Where,  however,  stock,  there  is  only  a  qualified  or  partial 
the  cause  of  the  damage  for  which  recom-  delivery  to  the  carrier;  and  also,  that 
pense  is  sought  is  unconnected  with  the  proof  that  a  railroad  company  has  suita- 
conduct  or  propensities  of  the  animal  ble  cars,  and  is  engaged  in  the  business 
undertaken  to  be  carried,  the  ordinary  of  carrying  cattle,  is  not  proof  that  it  is  a 
responsibilities  of  the  carrier  should  common  carrier  as  to  such  cattle,  because 
attach/*  to  insure  their  safe  transportation  re- 
**  Palmer  v.  Grand  Junction  R.  Co.,  quires  yards  and  stables,  with  conveni- 
4  Mee.  &  W.  749,  was  the  case  of  an  ac-  ences  for  feeding  both  at  the  termini  and 
tion  against  a  railway  company  for  neg-  along  the  route,  as  well  as  a  corps  of  ex- 
ligence  in  carrying  horses,  by  which  one  perienced  stockmen  to  take  care  of  them 
was  killed  and  others  injured;  but  the  in  the  transit.  These  last,  as  it  seems  to 
damage  was  occasioned  by  the  carriages  us.  are  duties  incident  to  the  employment 
running  off  the  track  of  the  road  down  and  not  elements  to  determine  its  char- 
an  embankment,  and  the  case  did  not  acter.  Engaging  in  the  business  of 
turn  at  all  on  the  peculiarity  of  the  freight,  transporting  cattle,  it  becomes  a  duty  to 
but  mainly  on  the  question  whether  the  provide  suitable  facilities  therefor.  Not 
defendants  had  limited  their  responsi-  the  manner  of  doing  the  work,  but  the 
bility  by  a  notice.  The  jury  found  that  fact  of  an  engaging  in  the  business,  is 
notice  had  not  been  given,  and  that  the  the  test  laid  down  in  the  books  for  deter- 
defendants  had  been  guilty  of  gross  neg-  mining  the  character  of  the  carrier." 
ligence.  Mr.  Baron  Parke,  in  giving  In  Kimball  v.  Rutland,  etc..  R..  26  Vt. 
the  opinion  of  the  court,  declared  that  S47,  Isham,  J.,  observes:  **  It  is  imma- 
the  common  law  duty  of  carriers  was  terial  whether  transportation  of  cattle  is 
cast  upon  the  defendants.  The  precise  regarded  as  their  (railroad  companies') 
question  now  before  us  was  not  discussed,  principal  employment,  or  whether  it  is 
but  it  was  assumed  that  the  law  of  car-  incidental  and  subordinate:  the  fact  that 
ricrs  applied  to  the  case.  There  is  no  they  have  undertaken  such  transporta- 
reason  why  it  should  not,  in  all  cases  of  tion  for  hire,  and  for  such  persons  as 
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**  These  cases  have  been  considered  as  establishing  in  the  Eng- 
lish  law  the  principle,  whatever  doubts  might  have  been  previously 
cast  upon  the  question  by  the  opinions  of  learned  judges,  that  the 
carriers  of  live  animals  incur  the  responsibilities  of  common  car- 
riers as  to  such  freight;  but  that,  at  the  same  time,  where  an 
injury  has  happened  to  them  it  is  competent  for  the  carrier  to 
show  that  it  occurred  through  the  '  proper  vice'  of  the  animal,  and 
not  from  any  negligence  on  his  part.  And  in  this  country,  with 
great  unanimity,  the  duty  and  liability  of  the  common  carrier  as 
to  such  freight  have  been  defined  with  exactly  the  same  limitations 
and  exceptions."* 

Under  another  branch  of  this  title  will  be  found  the  statutory 
limitations  placed  upon  the  carriers*  freedom  to  contract  in  Eng- 
land. Aside  from  the  fact  that  such  regulations  are  founded  upon 
the  assumption  that  carriers  of  live  stock  are  common  carriers,  the 
judicial  construction  placed  upon  these  provisions  seems  to  ^permit 
no  alternative  opinion. 

{b)  Michigan. — In  Michigan  the  Idw  is  settled  to  the  effect  that 
cattle,  being  in  their  nature  much  more  liable  to  injury  and  loss  in 
transportation  than  property  generally  transported  by  that  mode 
of  conveyance,  impose  greater  risks,  of  a  different  character,  de- 
manding more  labor  and  special  arrangements  for  their  protection, 
and  do  not  come  within  the  reasons  which,  by  the  common  law, 
imposed  upon  common  carriers  the  obligation  to  receive  and  trans- 
port, and  the  duty  of  care  and  custody  of  property,  and  made 
them  insurers  against  loss  or  injury,^    Accordingly,  in  that  State, 

choose  to  employ  them,  establishes  their  The  carrier  may  exclude  the  carrying 

relation  of  common  carriers,  and  vrlih  it  of  live  stock  from  their  public  profession 

the  duties  and  obligations  which  grow  as  carriers,  and  receive  and  carry  them 

out  of  it."                  ^  only  on  special  contracts  as   ordinary 

It  has  been  pointed  out  that  where  in-  bailees  for  hire.     North   Eastern,  etc., 

jury  or  loss  occurs  to  live  stock  being  R.  Co.  v.  Richardson,  4  L.  J.  C.  P.  60; 

transported  by  a  railroad,  a  slight  differ-  L.  R.  7  C.  P.  75. 

ence  in  the  facts  of  the  occurrence  may  PresnmptioBi. — The  presumption  where 

change  the  liability.     A  horse  slips  or  an  accident  occurs  to  a  horse  on  the  rail 

faUs,  or  kicks  or  plunges,  or  in  some  is  that  it  has  happened  through  the  vice 

way  hnrts  itself.     If  it  does  so  from  no  of  the  animal,  it  being  shown  that  it  is 

cause  other  than  its  own  inherent  pro-  quiet  and  accustomed  to  travel,  and  also 

pensities — its  "proper  vice'^ — that  is  to  that  no  accident  has  occurred  likely  to 

■ay,  from  fright  or  temper,  or  struggling  harm  it.      Kendall  v.  London,  etc.,  R. 

to  keep  its  legs,  the  carrier  is  not  liable.  Co. ,  L.  R.  7  Exch.  373. 

But  if  it  to  harts  itself  from  any  act  of  1.  Hutchinson  on  Carriers,  §  23 1. 

negligence  of  the  carrier,  or  from  any  8.  Xiflhigan. — In  Michigan  Southern, 

misfortone  happening  to  the  train,  though  etc.,   k.  Co.  v.   McDonough.  2t  (lich. 

not  through  any  negligence  of  the  car-  165.  Christiancy.  J.,  observer:  *' But  the 

rier,  as  for  instance  from  the  horse-box  transportation  of  cattle  and  live  stock  by 

leaving  the  line,  owing  to  some  obstruc-  common  carriers  by  land  was  unknown 

Uon  maliciously  put  on  it,  then  the  car-  to  the  common  law,  when  the  duties  and 

rier  as  an  insurer  would  be  liable.     Red-  responsibilities  of  common  carriers  were 

nan's  Law  of  Railway  Carriers  (2d  Ed.),  fixed,  making  them  insurers  against  all 

p.  123;  Kendall  v.  London,  etc.,  R.  Co.,  losses  and  injuries  not /arising  from  the 

41  L.  J*   Ex.  184;  L.  R.  7  Ex.  373,  per  act  of  God  or  of  the  public  enemies. 

Bramwell,  B.;  Nugent  v.  Smith,  45  L.  J.  These  responsibilities  and  duties  were 

C.  P.  697;  L.  R.  X  C.  P.  D.  423.  fixed  with  reference  to  kinds  of  property 
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railroad  companies  are  not  common  carriers  of  live  stock  unless 
they  have  assumed  that  character,  and  cannot  be  compelled  by 
law  to  c^rry  it  as  freight  nor  be  held  responsible  for  it  as  common 
carriers.* 

(^r)  Kentucky  and  Tennessee, — In  Kentucky  and  Tennessee  carriers 
of  live  stock  are  not  insurers,  though  if  an  injury  occurs  to  an  ani* 
mal  en  route  \\\s:  prima  facie  presumption  is  that  the  accident  was 
occasioned  by  the  fault  of  the  company.* 

(rf)  United  States  Generally. — In  nearly  all  the  States  the  rule 
is  now  well  established  that  the  liability  of  carriers  of  live  stock  is 
the  common-law  liability  of  cortlmon  carriers  of  other  property, 
subject  only  to  the  qualification  that  the  carrier  may  be  excused 
from  liability  where  the  loss  is  attributable  to  the  intrinsic  qualities 
or  nature  of  the  animals,  provided  he  is  himself  free  from  negli- 
gence, or  is  exempted  by  a  valid  contract  protecting  him.*  This 
rule  seems  to  have  been  affirmed  in  the  following  States :  Ala- 
bama, California^  Georgia,  Illinois,  Indiana,  Iowa,  Kansas.  Louisi- 
ana, Maim,  Massachusetts,  Minnesota,  Mississippi,  Missouri,  Ne- 

involving!:,  in  their  transportation,  much  R.  Co.  v.  Hall,  6  Mich.  243;  and  Great 

fewer  rislcs.  and  of  quite  a  dtfiferent  kind,  Western,  etc.,   R.  Co.  v.   Hawkins,  18 

from  those  which  are    incident  to  the  Mich.  427. 

transportation  of  livestock  by  railroad.  8.  Kentucky  and  Tennenee. — In  ^mi- 
Animals  have  wants  of  their  own  to  be  tucky2Si^  Ttunrssee, CArritrs  of  livestock 
supplied;  and  this  is  a  mode  of  convey-  are  not  insurers,  though  if  an  injury 
ance  at  which,  from  their  nature  and  occurs  to  an  animal  en  rouU  the  prima 
habits,  most  animals  instinctively  revolt;  facie  presumption  is  that  the  accident 
and  cattle  especially,  crowded  in  a  dense  has  been  occasioned  by  the  fault  of  the 
mass,  frightened  by  the  noise  of  the  qompany.  Louisville,  etc.,  R.  Co.  v. 
engine,  the  rattling,  jolting,  and  frequent  Hedger,  9  Bush  (Ky.),  645;  Baker  9. 
concussions  of  the  cars,  in  their  frenzy  Louisville  &  N.  R.  Co.,  xo  Lea  (Tenn.), 
injure  each  other  by  trampling,  plunging,  304;  s.  c,  x6  Am.  &  Eng.^R.  R.  Cas. 
goring,  or  throwing  down;  and  frequently  149,  where  it  was  held  that  railroads  are 
on  long  routes,  their  strength  exhausted  not  bound  as  common  carriers  of  live 
by  hunger  and  thirst,  fatigue  and  fright,  stock,  and  only  relieved  of  liability  by 
the  weak  easily  fall  and  are  trampled  the  act  of  God  or  the  public  enemy.  As 
upon,  and,  unless  helped  up,  must  soon  carriers  of  live  stock  they  are  bound  to 
die.  Hogs  also  swelter  and  perish.  See  use  due  and  proper  care,  and  deliver  in 
/^r  Parke,  Baron,  in  Carr  v  Lancashire  reasonable  time.  See  also  Nashville,  etc., 
&  Y.  R.  Co.,  7  Exch.  712;  Denlo,  J.,  in  R.  Co.  v.  Jackson,  6  Heisk.  273. 
Clarke  v.  Rochester  &  S  R.  Co..  14  N.  8.  Carrier  is  not  liable  where  the  in- 
Y.  573.  It  is  a  mode  of  transportation  jury  arose  from  the  viciousne^s.  unruli- 
which,  but  for  its  necessity,  would  be  ness,  fright,  refusal  to  eat,  resiiveness, 
gross  cruelty  and  indictable  as  such.  Tiie  and  similar  causes,  attributable  to  the 
risk  may  be  greatly  lessened  by  care  and  nature  and  propensities  of  the  animals 
vigilance,  by  feeding  and  watering  at  themselves,  provided  the  carrier  has  been 
proper  intervals,  by  getting  up  those  that  guilty  of  no  negligence  causing  the  loss, 
are  dbwn,  and  otherwise.  But  this  im-  Evans  v.  Fitchburg,  etc.,  R.  Co.,  iii 
poses  a  degree  of  care  and  an  amount  of  Mass.  142;  Penn  v.  Buffalo,  etc.,  R.  Co., 
labor  so  different  from  what  is  required  49  N.  Y.  204;  s.  c,  10  Am.  Rep.  355; 
in  reference  to  other  kinds  of  property,  Cragin  v.  New  York,  etc.,  R.  Co  .  51  N. 
that  I  do  not  think  this  kind  of  property  Y.  61:  s.  c,  10  Am.  Rep.  559;  .Chicago, 
falls  within  the  reasons  upon  which  the  etc..  R.  Co.  v,  Harmon.  12  111.  App.  54; 
common  law  liability  of  common  carriers  Indianapolis,  etc.,  R.  Co.  v.  Jurey,  8  111. 
was  fixed."  App.  160;  Wabash,  etc.,  R.  Co.  v.  fAc^ 
1.  Lake  Shore,  etc..  R.  Co.  t^.  Perkins,  Casland,  11  111.  App.  491;  Illinois,  etc., 
•5  Mich.  329;  overruling  Michigan,  etc.,  R.  Co.  v,  Brelsford,    13  111.  App.  251; 
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braska^  New  Hampshire^  New  York^  North  Carolina^  Ohio^  Pennsyl- 
vania^ $outh  Carolina^Vennontf  Virginia^West  Virginia^Wisconsin,^ 

Hall  V,  Renfro,  3  Mete.  (Ky.)  51;  Maslin  property  which  are  created  entirely  by 

9.  Baltimore,  etc.,   R.  Co.,  14  W.  Va.  the  disposition  and  propensities  of  the 

x8o.  animals,  and  against  which  it  is  ofteo 

1.  Alsteaa. — South  Alabama,  etc.,  R.  impossible  for  the  carrier  to  make  ade- 

Co.  fr«  Henlein,  53  Ala.  606;  East  Ten-  quale  provision.     But  the   rule  of  the 

nessee,  etc.,  R.  Co.  v,  Johnston,  75  Ala.  common  law  is  modified  only  so  far  as 

596;  s.  c.  51  Am.  Rep.  489.  is  rendered  necessary  by  the  character  of 

GallfoniA. — Agnew  v.  Contra  Costa  R.  the  property  in  this  respect.     In  every 

Co..  27  Cal.  425.                                     *  other  respect  the  carrier  is  held  to  be  an 

6«oijg;lA. — East  Tenn.,  etc.,  R.  Co.  v,  insurer  of  the  property.    In  our  opinion. 

Whittle,  27  Ga.  535;  Georgia,  etc.,   R.  the  present  case  is  not  within  the  excep- 

Co.  V.  Spears,  66  Ga.  489;  s.  c,  42  Am.  lion  to  the  rule.     The  injury  was  caused 

Rep.  Sz;  Georgia, etc.,  R.  Co. v.  Beattie,  by  the   'piling  up'  of  the  hogs  while 

66  Ga.  438:    s.   c,   42  Am.   Rep.    75;  struggling  to  get  near  to  or  away  from 

Mitchell  V.  Georgia,  etc.,  R.  Co.,  68  Ga.  the  doors  of  the  car.     The  propensity^ 

644.  however,  was  to  do  this  only  when  the 

miiiffli, — Illinois  Central,  etc.,  R.  Co.  train  was  standing.  Owing  to  the  ob- 
V,  Crabtree,  19  111.  136;  Ohio,  etc.,  R.  struction  of  the  track,  it  was  kept  stand- 
Co.  7t,  Dunbar,  20  III.  623;  St.  Louis,  ing  at  a  station  for  twelve  hours,  and, 
etc..  R.  Co.  V,  Dorman.  73  III.  504*  without  doubt,  it  was  during  that  time 

Tadiaiift. — In  Lake  Shore,  etc.,  R.  Co.  that  the  injury  occurred.    But  the  danger 

V.  Bennett,  6  Am.  &  Eng.  R.  R.  Cas.  was  not  one    against  which    provision 

391.  it  was  held    that  where  a  person  could  not  be  made.    The  injury  might 

fl^ips  cattle  over  a  railway  under  a  special  have  been  prevented,  either  by  unloading 

contract  of  carriage,  he  cannot  elect  to  the  hogs  or  giving  them  personal  atten- 

charge  the  railroad  company  with  the  tion  while  in  ihe  car.     There  is  no  claim 

liabilities  of  a  common  carrier.  that  this  could  not  have  been  done,  and 

I0W&. — German  v,  Chicago,  etc.,   R.  we  think  defendant  was  bound  to  do  it. 

Co..  38  Iowa,  127;  McCoy  v.  Keokuk,  As  there  was  nothing  shown  which  tend- 

etc,  R.  Co.,  44^ Iowa.  424.  ed  to  take  the  case  out  of  the  general 

By  the  Iowa  code  carriers  are  forbid-  rule,  the  court  did  right  in  instructing 

den  to  exempt  themselves  by  any  con-  that  defendant  was  bound  by  that  rule." 

tract,  receipt,  rule  or  regulation,  from  In  an  action  against  a  railroad  con)- 

the  liability  of  a  common  carrier.     Code  pany  for  injuries  to  a   ''thoroughbred 

of  Iowa,  sec  1308;  McDaniel  v,  Chicago,  short-horn  cow"  shipped  over  their  road, 

etc.,    R.   Co.,   24  Iowa,   412.     Compare  evidence  that  railroad  companies  in  Iowa 

Kinnick  v.  Chicago,  etc.,  R.  Co.,  37  Am.  do  not,  and  never  have  by  uniform  cus- 

&  Eng.  R.  R.  Cas.  55.  tom,  held  themselves  out  as  common 

Re^,  J.,  observes:  *'  Counsel  for  ap-  carriers  of  live  stock  of  this  description, 

pellant  cooten^  that,  as  the  cause  of  the  is  inadmissible,  as  such  a  custom  is.under 

mjury  in  question  was  connected  with  Iowa  Code,  §   1308,  void:   nor  can  the 

the  natural  propensities  and  character-  defendant  show  that  plaintiff,  in  previous 

istics  of  the  property,  it  was  one  against  shipments,  had  signed  contracts  releasing 

which  the  carrier  is  not  held  to  be  an  in-  the  company  from  any  liability  above 

surer,   and  that  the  instruction  is  erro-  the  value  of  common  stock,  and  that  he 

neons  on  that  ground.     It  was  held,  in  shipped  the  cow  under  the  samearrange- 

effect,  by  this  court  in  McCoy  v,  Keokuk  ment.  McCunb  v,  B.,  C.  R.  &  N.  R.  Co.p 

&  D.   M.   R.   Co..  44   Iowa,  424,  that,  52  Iowa,  600. 

when  the  canse  of  damage  for  which  rec-  Xabsm. — Kansas,  etc.,  R.  Co.  *i  Rey* 

ompense  is  sought  is  connected  with  the  nolds.  8  Kans.  623;  Kansas,  etc..  R.  Co» 

character  or  propensities  of  the  animals  v.  Nicholls,  9  Kans.  235;  St.  Lonis,  etc.^ 

andet  taken  to  be  carried,  the  ordinary  R.  Co.  v.  Piper.  13  Kans.  510. 

responsibility  of    the  carrier   does    not  Loniiiana.— Peters    v.   New    Orleans,, 

attach.     The  reasons  for  the  exception  etc.,  R.  Co..  16  La.  Ann.  223. 

to  the  general  rule  as  to  the  liability  of  Maine. — Sager  v.  The  Railroad,  31  Me* 

the  carrier,  which  arises  when  he  under-  228. 

takes  to  transport  live  stock,  are  very  XamohiiMtti. — Smith  v.  New  Haven^ 

apparent.    There  are  dangers  incident  etc..  R.  Co.,   12  Allen,  531;  Evans  9. 

to  the  transportation  of  that  character  of  Fitchburg,  etc,  R.  Co.,  iix  Mast.  142; 
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United  States  Courts^- 

(e)  Injuries  Arising  from  Intrinsic  Qualities  of  Live  Stock. — The 
following  are  instances  in  which  the  carrier  has  been  excused  for 
an  injury  or  loss  resulting  from  the  intrinsic  qualities  and  propen- 
sities of  the  live  stock  transported,  or  from  the  owner's  negligence: 
Where  a  horse's  shoes  were  not  removed,  or  a  halter  was  attached 
to  his  jaw  in  such  a  manner  as  to  cause  restiveness ;  *^  where  the 
consignor  assumed  to  load  the  cars  and  did  so  improperly ;  '  where 
an  animal  dies  or  is  injured  by  heat  orcdld,  or  want  of  food,  while 
in  course  of  transportation,  without  any  negligence  on  the  part  of 
the  carrier ;  ^  where  one  of  a  pair  of  ihorses  kicks  and  kills  or  in- 
jures the  other  in  the  car,  if  tne  car  was  suitable,  and  proper  care 
was  taken  to  prevent  such  injuries ;  ^  where  a  mule,  being  trans- 
ported in  a  railroad  car,  kicks  through  the  slats  at  the  side  of  the 
car  and  is  killed^  without  fault  of  the  carrier,  it  being  the  nature  of 
^he  'mule  to  kick ;  ^  where  an  unruly  jackass  is  thrown  or  falls  from 
a   ferry-boat,  through    his   owit   restlessness  or  viciousness,   the 


Squire  v.  New  York  Central,  etc.,  R.  Co., 
9S  Mass.  339. 

Xianewto.— Moulton  et  al,  v,  St  Paul, 
etc.,  R.  Co..  31  Minn.  8s;  s.  c,  12  Am. 
&  Eng.  R.  R.  Cas.  13;  Lindsley  v.  Chi- 
caifo.  etc..  R.  Co.,  33  N.  W.  Rep.  7. 

Xinlisippi. — Chicago,  etc.,  R.  Co.  v. 
Abelo,  60  Miss.  117. 

Xiisoiiri. — Clark  v.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  440;  Rice  v.  Kansas  Pacific 
R.  Co.,  63  Mo.  314;  Oxley  v.  St.  Louis, 
etc.,  R.  Co.,  65  Mo.  629;  Dawson  v.  St. 
Louis,  etc.,  R.  Co.,  76  Mo.  514;  St. 
Louis,  etc.,  R.  Co.  v.  Cleary,   77  Mo. 

634. 
Vebraikm. — Atchison,  etc.,   R.  Co.  v, 

Washburn,  5  Neb.  117. 

Hew  Hampthire. — Rexford  v.  Smith, 
52  N.  H.  355. 

VewTor^ — Cragin  v.  New  York,  etc., 
R.  Co.,  51  N.  Y.  61:  Penn  v.  Buffalo, 
etc.,  R.  Co.,  49  N.  Y.  204:  Harris  v. 
Northern,  etc.,  R.  Co.,  20  N.  Y.  232; 
Mynard  v,  Binghamton  &  N.  Y.  R.  Co., 

71  N.  Y.  180;  Holsapple  v.  Rome,  W.  & 
O.  R.  Co.,  3  Am.  &  Eng.   R.  R.  Cas. 

487. 

In  Clarke  r. . Rochester,  etc.,  R.  Co., 
14  N.  Y.  7SO,  it  was  held  that  the  carrier 
is  responsible  for  any  injury  which  can 
be  prevented  by  foresight,  vigilance,  and 
care,  although  arising  .from  the  conduct 
of  the  animals. 

Where  live  stock  is  killed  under  cir- 
cumstances exonerating  the  carrier,  he  is 
not  liable  for  not  delivering  their  car- 
casses.    Lee  V,  Marsh,  28  How.  Pr.  275. 

Horih  Oaroliaa.— Lee  v.  The  Railroad, 

72  N.  Car.  236. 


Ohio.— Wilson  V.  Harotlton,  4  Ohio  St 
722:  Welsh  V.  Pittsburgh,  etc.,  R.  Co., 
10  Ohio  St.  65. 

Penxuylyania. — Kitz  v,  Pennsylvania 
R.  Co.,  3  Phila.  82;  Powell  v,  Pennsyl- 
vania R.  Co.,  32  Pa.  St.  414. 

South  Carolina. — Bamberg  v.  South 
Carolina  R.  Co.,  9  S.  Car.  61. 

Yen&OBt. — Kimball  v.  Rutland,  etc., 
R.  Co..  26  Vt.  247. 

Yirginia.— Virginia,  etc.,  R.  Co.  v, 
Sayers,  26  Gratt.  328. 

West  Yirginia. — Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180. 

WisooDBin.— Morrison  v.  Phillips,  etc., 
Constr.  Co..  44  Wis.  405. 

1.  Vnited'Statos  Conrts.—In  Michigan 
Central,  etc.,  R.  Co.  v.  Myrick  (U.  S.), 
9  Am.  &  Eng.  R,  R.  Cas.  25,  it  was  held 
that  as  far  as  the  route  is  concerned,  the 
duty  of  a  railroad  as  a  carrier  of  live  ani- 
mals is  the  same  as  its  duty  as  a  carrier 
of  goods. 

8.  Evans  v.  Fitchbuig,  etc.,  R.  Co.,  ixx 
Mass.  142. 

3.  Ohio,  etc.,  R.  Co.  v*  Dunbar,  20  111. 
723;  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Ga.  535;  Chicago,  etc.,  R. 
Co.  V.  Van  Dresor,  22  Wis.  511;  East 
Tennessee,  etc,  R.  Co.  v,  Johnston,  75 
Ala.  596;  s.  c,  51  Am.  Rep.  489.      \ 

4.  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  1 80:  Kirby  v.  Great  Western,  etc., 
R.  Co.,  18  L.  T.  N.  S.  658. 

6.  Evans  v.  Fitchborg,  etc.,  R.  Co., 
Ill  Mass.  142. 

6.  Indianapolis,  etc.,  R.  Co.  v.  Jorey, 
8  lU.  App.  160. 
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ferryman  being  guilty  of  no  negligence ;  ^  where  the  animal  takes 
fright,  after  the  journey  is  ended,  at  a  light  displayed  by  a  servant 
of  the  company,  and  dashes  upon  the  track  and  is  killed  ;  ^  where 
a  bullock  escapes,  by  his  own  exertions,  from  the  truck  in  which 
he  is  being  transported,  withoXit  negligence  by  the  carrier,  the 
truck  itself  being  sufficient,  and  is  lost ;  ^  where  an  animal  while 
being  carried  perishes,  partly  through  its  own  unruly  conduct,  and 
partly  from  the  effects  of  a  storm,  the  carrier  being  chargeable 
with  no  negligence ;  ^  where  horses  being  transported  by  water,  in 
consequence  of  a  storm,  break  down  the  partitions  between  them, 
and  by  kicking  each  other  some  of  them  are  killed.^ 

(/)  Carrier's  Liability  where  his  Negligence  is  Primary  Cause  of 
Loss  or  Injury. — ^Where  the  negligence  of  the  carrier  is  the  primary 
cause  of  the  injury,  although  but  for  the  nature  and  propensities 
of  the  live  stock  carried  no  loss  need  have  resulted,  the  carrier  is 
responsible.* 

The  following  are  examples  of  cases  holding  the  carrier  liable 
under  such  circumstances:  Where  the  contract  of  transportation 
contained  a  clause  providing  that  the  carrier  should  be  free  from 
liability  for  any  accident  occasioned  by  the  animal's  restiveness, 
and  an  accident  occurred  through  such  restiveness,  but  the  latter 
resulted  from  the  negligence  of  the  raflroad  company;''  where 
hogs  in  course  of  transportation  became  heated  from  being  over- 
crowded, and  the  carrier  when  informed  of  the  fact  neglected  to 
apply  water  to  them,  alleging  that  his  pump  was  out  of  repair ;  ® 
where,  owing  to  the  wreck  of  a  passenger  train,  a  car  load  of  hogs 
was  delayed  twelve  hours  without  being  unloaded  or  receiving  at- 
tention, and  injury  resulted  from  "  piling  up"  of  the  animals,  or 
their  stru^ling  to  get  near  to  or  away  from  the  car  doors,  which 

1.    Hall   V.    Renfio,    3    Mete.    (Ky.)  Co.,   6    Duer   (N.    Y.),  375;  Harris  v, 

51.  Northern,  etc.,  R.  Co.,  20  N.   Y.   232; 

t.  Rol^erts  v.  Great  Western,  etc.*  R.  Smith  v.  New  Haven,  etc.,  R.   Co.,   12    • 

Co.,  4  Ad.  ft  EL  N.  S.  506.  Allen  (Mass.),  531;   Evans  v.  Fitchbuig, 

5.  Blower  v.  Great  Western,  etc.,  R.  etc.,  R.  Co.,  11 1  Mass.  142;  Pran  v. 
Co.,  L.  R.  7  C.  P.  655;  41 L.  J.  C.  P.  268;  Ogdensbnrg,  etc.,  R.  Co.,  102  Mass.  557; 
27  L.  T.  N.  S.  883;  20  W.  R.  776.  Rhodes  v.  Louisville,  etc.,  R.  Co.,  9  Bush  ^ 

4.  Nugent  v»  Smith,  L.  R.  i  C.  P.  Div.  (Ky.),  688;  Peters  v.  New  Orleans,  etc., 

423:  45  L.  J.  C.  P.  697;  34  L.  T.  N.  S.  R.  Co.,  16  La.  Ann.  222. 

827;  25  W.  R.  117.  -  7.  Moore  v.  Great  Northern,  etc,  R. 

6.  Gabay  v.  Uoyd,  3  B.  ft  C.  793;  Co.,  L.  R.  10  Irish,  95:  Gill  v.  Manches- 
Lawrence  v.  Aberdein,  5  B.  ft  AJd.  107.  ter,  etc.,  R.  Co.,  42  L.  J.  Q.  B.  89;  L.  R. 

6.  Powell  V.  Pennsylvania  R.  Co.,  32  Pa.  8  Q.  B.  186.  See  also  Kendall  v,  London, 
St.  414:  Ritx  V.  Pennsylvania  R.  Co.,  3  etc.,  R.  Co.,  L.  R.  7  Ex.  373* 
PhOa.  82:  East  Tennessee,  etc.,  R.  Co.,  S.  In  Illinois,  etc.,  R.  Co.  v.  Adams, 
v.  Whittle,  27  Ga.  535;  Ohio,  etc  R.  Co.,  42  111.  474,  the  Yiog&  being  transported  by 
v.  Dunbar,  20  lU.  623;  St.  Louis,  etc,  R.  the  carrier  became  heated  from  being  over- 
Co.  V.  Dorman,  72  IlL  504;  Indianapolis,  crowded,  and  the  carrier  when  informed  ol 
etc.,  R.  Co.  V.  Strain,  81  111.  504:  Welch  the  fact,  neglected  to  apply  water  to  them, 
V.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  and  was  held  liable  for  the  injury  resulting 
65;  Great  Western,  etc.,  R.  Co.,  v.  Haw-  from  such  neglect,  in  spite  of  his  excuse 
khis,  18  Midi.  427;  s.  c,  17  Mich.  57:  that  his  pump  was  out  of  repair.  See  also 
Qarke  v,  Rocbetter,  etc,  R.  Co.,  14  N.  Toledo,  etc.,  R.  Ca,  v,  Thompson,  71 
Y.  570;  Conger  v.  Hudson  River,  etc.,  R.  111.  434. 
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I 
propensity  is  only  exhibited  when  the  train  is  standing ;  *  where, 
because  of  an  unreasonable  or  negligent  delay,  animals  perish  of 
cold ;  *  where,  by  leaving  a  car  window  open,  or  like  negligence, 
in  consequence  of  which  the  animals  escape,  even  though  the  con- 
tract expressly  stipulates  against  liability  for  escapes.' 

2.  Carriers'  Duty  to  Beceive  Live  Stock. — ^The  first  important  con- 
sequence of  the  rule  that  carriers  of  live  stock  are  common  carriers 
is  that  which  imposes  upon  them  the  duty  to  receive  and  transport 
the  animals  consigned,  and  they  are  liable  in  damages  for  a  refusal 
without  reasonable  excuse.^  The  carrier  cannot  excuse  his  failure 
in  this  duty  upon  the  ground  that  the  live  stock  was  received  from 
a  connecting  line  on  Sunday  ;^  or  because  of  a  statute  prohibiting 
railroad  companies  from  carrying  Texas  or  Cherokee  cattle,  such 
statute  being  unconstitutional.* 

In  Michigan^  in  accordance  with  the  doctrines  there  in  force,  a 
railroad  company  is  not  bound  to  receive  and  carry  live  stock  un- 
less it  has  held  itself  out  as  a  common  carrier.*" 

8.  Votioes  liiTniting  Liability. — The  carrier  in  transporting  live 
stock  cannot  restrict  its  commonJaw  liability  by  notice  on  a  placard, 
bill  of  lading,  or  receipt ;  the  notice  must  be  embodied  in  a  special 
contract  with  the  shipper.® 

4.  Contracts  Limiting  L&bility. — The  consideration  of  the  nature 
and  validity  of  the  contracts  of  carriers  of  live  stock  would  in- 
volve the  repetition  of  what  properly  belongs  under  other  subdivi- 

1.  In  Kinnick  v.  Chicago,  etc.,  R.  Co.,  Co.,  65  Mo.  629.  See  also  for  numerous 
27  Am.  &  Eng.  R.  R.  Cas.  55,  the  defend-  other  examples  of  the  application  of  the 
ant  railway  company  received  a  car  load  of  same  principle,  cases  cited  infra ^  under 
hogs  from    the    plaintiff   for   shipment,  'other  branches  of  this  title. 

Owing  to  the  wreck  of  a  ptassenger  train,  4.  South    Alabama,    etc.,    R.   Co.    v. 

the    thdn  on  which  plaintifiTs  hogs  were  Henlein,  52  Ala.  606;  Ballentine  v.  North 

shipped  was  delayed  twelve  hours.  When  Missouri,    etc.,    R.   Co.,   40   Mo.    491; 

the  train  arrived  at  its  destination  a  num-  Texas,  etc.,  R.  Co.  v,  Nicholson.  61  Tex. 

ber  of  the  hogs  were  dead  and  others  491;   Chicago,  etc.,  R.  Co.  v.  Erickson, 

badly  injured.     The  defendant  ofifered  to  91  111.  613;  Wabash,  etc.,  R.  Co.  v.  Black, 

prove  on  the  trial  that  the  delay  occurred  11  Bradw.  (111.)  465. 

without  fault  on  its  part,  and  that  it  caused  6.  Philadelphia,  etc.,  R.  Co.  v,  Leh- 

the  train  to  be  sent  forward  as  soon  as  man,  56  Md.  209;  Chicago,  etc.,  R.  Co. 

possible,  but  the  evidence  was  excluded,  v.  Erickson,  91  111.  613;  Guinn  v,  Wabash, 

The  defendant  claimed  that  the  car  was  etc.,  R.  Co.,  20  Mo.  App.  453. 

overloaded,  and  that  the  injury  was  caused  6.  Chicago,  etc.,  R.  Co.  v.  Erickson, 

by  such  overloading,  /^if/e/,  that  a  common  91  III.  613. 

carrier  of  hogs  is  an  insurer  against  injury  7.  Lake  Shore,  etc.,  R.  Co.   v.  Per- 

caused  by  the   "piling  up"  of  the  hogs  kins,  25   Mich.  329;  s.  c,  12  Am.   Rep. 

while  struggling  to  gel  near  to  or  away  275. 

from  the  car  doors,  that  as  their  propen-  8.  Art.  "Transportation  of  Livestock," 

sity  to  do  this  is  only  while  the  train  is  19    Cent.    L.  J.   163;    Code  of  Georgia, 

standing,  they  should  be  unloaded  or  given  ^  2068;   III.   Kev.  Stats,  p.  11 59,  §  B2; 

personal  attention  while  the  train  is  de-  Railway  &  Canal  Traffic  Act,  17  s  x8 

layed.  Vict.    c.    31;    Georgia,   etc.,  R.    Co.  v. 

2.  Moultont/.  St.  Paul,  etc.,  R.  Co.,  31  Spears,  66  Ga.  485;  Indianapolis,  etc., 
Minn.  85;  s.  c,  47  Am.  Rep.  781;  12  R.  Co.  v.  Jurey,  8  Bradw.  (111.)  160; 
Am.  &  Eng.  R.  R.  Cas.,  13.  Wabash,  etc..  R.  Co.  v.  Black,  11  Bradw.. 

S.  Indianapolis,  etc.,  R.  Co.,  v.  Allen,  (111.)  465;  Chicago,  etc.,  R.  Co.  v.  Hv 
31  lod.  394;  Oxley  v.  St.  Louis,  etc.,  R.     mon,  12  Bradw.  (111.)  54. 
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sions  of  this  title.  The  limitations  upon  the  carrier^  freedom  to 
contract  have  likewise  been  stated  under  another  title.^  For 
reasons  already  explained,  these  limitations  are  somewhat  modified 
in  their  application  to  carriers  of  live  stock,  and  it  is  these  modifi- 
cations only  which  now  need  to  be  mentioned. 

{a)  English  Statutes  and  tlieir  Construction. — Under  the  Eng- 
lish Railway  and  Canal  Traffic  Act/^  the  contract  of  the  carrier 
must  be  "just  and  reasonable  **  in  order  to  be  valid.  It  is  evident 
that  limitations  of  liability  secured  to  the  carrier  by  contract 
might  be  just  and  reasonable  where  live  stock  is  in  question,  and 
the  same  conditions  still  amount  to  a  contract  securing  against 
liability  for  negligence  if  he  undertook  the  transportation  of  other 
goods.  There  is  no  such  thing  as  reasonableness  in  the  abstract,' 
and  a  condition  in  a  contract  applying  to  live  animals  and  dead 
stock  may  be  good  as  to  the  one  and  void  as  to  the  other.^ 

The  following  conditions  in  the  contracts  of  carriers  of  live 
stock  have  been  held  to  be  "just  and  reasonable:*'  Conditions 
exempting  the  carrier  from  "all  liability,**  "all  risk,"  etc.,  in  some 
of  the  earlier  cases;  ^  releasing  the  carrier  from  liability  for  "  loss  of 
market;"  *  from  "  loss  or  damage  in  the  loading  or  unloading,  from 
sujffocation,  or  from  being  trampled  on,  bruised,  or  otherwise  in- 
jured in  transit,"  the  claim  being  for  suffocated  and  injured  cattle 
sent  by  rail;''  where,  with  consignor's  knowledge  of  the  carrier's 
rates,  the  latter  imposed  a  condition  that  horses  should  be  carried 
at  owner's  risk  by  passenger  train  and  in  horse-boxes,  but  at  lower 
rates  by  goods  train  and  in  cattle  trucks,  and  the  horses  were  in- 
jured while  being  carried  subject  to  former  conditions,  but  that 
such  contract  would  not  protect  the  carrier  from  non-delivery 
where  the  contract  was  to  deliver  within  a  reasonable  time ;  ^  where 

1.  Carriers  of  Goods,  a  Am.  k,  Eng^.  coart  or  judge  before  whom  any  ques- 

Encyc.  of  Law.               •  tion  relating  thereto  shall  be  tried  to  be 

8.  The    Railway   and    Canal    Traffic  just  and  reasonable." 

Act.  17  and  18  Vict.  c.  31,  s.  7.  1854,  8.  Lewis  v.  Great  Western,  etc^,  Ry., 

provides  as  follows :  *' Every  such  com-  47  L.  J.  Q   B.  131;  L.  R.  3  Q.  B.  D.  45. 

pany  as  aforesaid  shall  be  liable  for  the  4.  Kooih  v.  North  East.  Ry.,  36  L.  J. 

loss  of,  or  for  any  injury  done  to  any  Ex.  83:  L.  R.  2  Ex.  173. 

horses,  cattle  or  other  animals,  or  to  any  6.  Gannell  v.  Ford,  5  L.  T.  N.  S.  604; 

articles,  goods,  or  things,  in  the  receiving,  McCance  v.  London,  etc.,  R..  7  H.  &  N. 

forwarding,  or  delivering  thereof,  occa-  477;  31  L.  J.  Ex.  65;  7  Jur.  N.  S.  1304; 

stoned  by  the  neglect  or  default  of  such  10  W.   R.    154;    Pardington    v.    South 

company  or  its  servants,  notwithstanding  Wales,  etc.,  R.,  i  H.  &  N.  392;  26  L.  J. 

any   notice,   conjdition,    or    declaration  C.  P.  105;  2  Jur.  N.  S.  1210;  Chippen- 

made  and  given  by  such  company  con«  dale  v.  Lancashire,  etc.,  R.,  7  Eng.  L.  & 

trary  thereto,  or  in  any  wise  limiting  such  Eq.  395;  21  L.  J.  Q.  B.  22;  15  Jur.  N.  S. 

liability;  every  such  notice,  condition,  or  1 106. 

declaration  being  hereby  declared  to  be  6.  White  v.  Great  Western  Ry.,  26  L. 

noil  and  void;  provided  always  that  noth-  J.  C.  P.  158;  2  C.  B.  N.  S.  7. 

ing  herein  contained  shall  be  construed  -7.  Pardington  v.  South  Wales  Ry. .  26 

to  prevent  the  said  companies  from  mak-  L.  J.  Ex.  105;  i  H.  &  N.  392.     Compare 

ing  such  conditions  with  respect  to  the  Rooth  v.  North  Eastern  Ry.,  36  L.  J. 

receiving,  forwarding,  and  delivering  of  Ex.  83. 

any  of  the  said  aniijiials,  articles,  goods,  S.  Robinson  v.  Great  Western   Ry., 

or  things  as  shall  be  adjudged  by  the  35   L.  J.   C.  P.  123;  D*Arc  v.  London, 
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a  declaration  of  the  value  of  an  animal  worth  more  than  a  specified 
sum  was  demanded  and  a  higher  rate  imposed,  and  the  condition 
wa»  added  that  by  such  declaration  the  owner  shall  be  bound, 
the  company  not  being  in  any  event  liable  to  any  greater  amount 
than  the  value  so  declared.^  This  decision  was  subsequently 
overruled,  and  the  condition  construed  to  be  unreasonable,  as 
framed  to  cover  even  the  wilful  misconduct  of  the  carrier.* 

Conditions  in  a  contract  for  the  carriage  of  animals,  although 
prima  facie  unreasonable,  become  just  and  reasonable  if  a  reason- 
able alternative  is  offered  to  the  consignor.* 

The  following  conditions  in  contracts  of  9arriers  of  live  stock 
have  been  held  to  be  unjust  and  unreasonable  limitations  of  their 
liability:  Conditions  providing  against  Usability  for  any  injury  by 
ovei>carriage,  detention  or  delay,  "  however  caused  ; "  *  injuries 
caused  by  the  default  or  negligence  of  the  masters  and  crews  of 
certain  vessels  operated  by  the  company ;  *  where  owner  assume^ 
"  all  risks  of  conveyance,  loading  and  unloading  whatsoever,  as 
the  company  will  not  be  liable  for  any  injury  or  damage,  however 
caused ;  *'  *  where  condition  exempted  from  liability  for  accident 

etc.,  Ry.,  L.  R.  9  C.  P.  325;  22  W.  R.  then  given  a  free  pass,  and  the  cattle 

919.  were  placed  not  in  the  usual  cattle  trucks, 

1.  Harrison  v,  London,  etc.,  Ry.,  31  but  into  two  vans  usually  employed  for 
L.  J.  Q.  B.  113;  2  B.  &  S.  152.  the  transportation  of  goods;  these  vans 

2.  Ashenden  v,  London,  etc.,  Ry.,  28  were  tightly  shut  in  on  every  side  and 
W.  R.  511.  could  only  be  opened  by  a  sliding  lid. 

8.  Corriganv.  Great  Northern,  etc.,  R.,  The   drover    having  superintended  the 

L.  R.  6  Ir.  90;  Ruddy  v.  Midland,  etc.,  shipping  of  the  cattle  and  having  raised 

R.,  L.  R.  8  Ir.  232;  Gallagher  Vr  Great  no  objections  to  the  vans,  was  placed  in 

Western,  etc.,  R.,  L.  R.  8  Ir.  C.  L.  326;  a  railway  carriage  and  transit  was  begun. 

Manchester,  etc.,  R.  v.  Brown,  L.  R.  8  On  arriving  at  the  point  o,f  destination  It 

H.  L.  Cas.  703;  s.  c,  16  Am.  &  Eng.  R.  was  found  that  by  accident  the  top  of 

R.  Cas.  174.  one  of  the  vans  had  become  closed,  and 

The  burden!  of  showing  reasonableness  most  of  the  cattle  therein  were  discover- 

of  the  condition  in  the  contract  or  in  the  ed  to  be  dead.   Jt  was  held,  however, 

alternative    contract  is  on  the  carrier,  that  the  stipulation  as  to  carriage  signed 

Ruddy  V,  Midland,  etc..  R.,  L.  R.  8  Ir.  by  the  drover  was  just  and  reasonable  in 

232;  Lewis  V.  Great  Western  R.,  47  L.  its  terms,  and  exempted  the  railway  com- 

J.  Q.  B.  131;  L.  R.  3  Q.  B.  Div.  45.  pany  from  liability.     Compare  Rooih  v. 

In  Pardington  v.  South  Wales  R.,  I  H.  North   Eastern,  etc.,  R.,  36  L.  J.  Exch. 

&  N.  392,  the  facts  were  these :  The  plain-  83. 

tiff  despatched  certain  cattle  by  railway  4.  Allday  v.  Great  Western,  etc.,  R.,  5 
in  charge  of  a  drover.  At  the  time  of  B.  &  S.  903. 
t  shipping  the  cattle  the  drover  sent  a  mem-  6.  Doolan  v.  Directors,  etc.,  of  the 
orandum  to  him  by  the  servants  of  the  Midland  R.  Co.,  L.  R.  2  App.  Cas.  792. 
company  containing  the  following  stipu-  6.  In  McManus  v.  Lancashire,  etc.,  R. 
lations:  **  The  company  is  to  be  held  free  Co.,  4  H.  &  N.  327,  a  person  upon  deliv- 
from  all  risks  or  responsibility  in  re-  ering  certain  horses  to  a  railroad  com- 
spect  to  any  loss  or  damage  arising  in  pan^  signed  a  ticket  containing  the  fol- 
the  loading  or  unloading,  from  suffoca-  lowmg:  "This  ticket  is  issued,  subject 
tion  or  being  trampled  on,  bruised  or  to  the  owner*s  undertaking  all  risks  of 
otherwise  injured  in  transit,  from  fire,  or  conveyance, loading  and  unloading,  what- 
from  any  other  cause  whatsoever,  and  soever,  as  the  company  will  not  be  liable 
the  company  is  not  to  be  held  respon-  for  any  injury  or  damage,  however 
ible  for  carriage  or  delivery  within  any  caused,  occurring  to  live  stock  of  any  de- 
certain  or  definite  time,  nor  in  time  for  scription,  travelling  upon  the  railway  or 
ftoy  particular  market.*'    The  drover  was  in  their  vehicles."    This  was  ruled  not 
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caused  by  the  animars  restiveness,  and  such  restiv^ness  was  the 
result  of  the  carrier's  negligence;*  conditions  exempting  from  "  all 
liability  "  or  from  liability  "  in  any  case ;  *'  ^  that  owner  shall  as- 
sume all  risks  from  negligence,  default  or  defects  in  the  stations  or 
cars,  etc;  conditions  exempting  from  liability  for  "  kicking,  plunge 
ing,  or  restiveness,"  and  carrier  permitted  the  animal  to  escape  when 
excited,  so  that  she  jumped  the  fence,  ran  upon  the  track,  and  was 
killed  ;  where  carrier  was  not  accountable  for  the  "correct  selec- 
tion of  the  owner's  cattle,  or  loading  or  unloading ; "  *  where  car- 
rier is  not  liable  "  in  anv  case  "  for  loss  of  an  animal  above  a  speci- 
fied value  unless  the  value  is  declared  ;  ^  where  condition  exempts 
carrier  from  the  liability  for  loss,  however  occasioned.* 

(*)  United  States  Generally. — In  the  United  States  it  is  the  well- 
settled  rule,  that  while  the  carrier  may  protect  himself  against  the 
unusual  risk  of  transporting  live  stock  by  reasonable  conditions  in 
limitation  of  his  common-law  liability,  he  cannot  exempt  himself 
from  liability  for  loss  or  injury  resulting  from  his  own  negligence.'' 

to  be  a  just  and  reasonable  condition,  specttoany  loss  or  damage  arising  in  the 

and  the  truck  upon    which  the  horses  loading  and  unloading,  from  suffocation, 

were  placed  being  defective  and  the  ani-  or  from  being  trampled  upon,  bruised,  or 

mals  injured  in  consequence,  the  railway  otherwise   injured  in   the  transit,    from 

company  was  held  liable  accordinj^ly.  fire,  or  from  any  other  cause  whatsoever/* 

1.  Moore  v.  Great  Northern,  etc.,  R.,  Or  that  the  owner  of  the  cattle  shall  be 

L.  R.  to  Ir.  95.  bound  to  see  to  the  efficiency  of  the  con- 

8.  Gregory  v.  West  Midland  R.,  a  H.  veyance  used.     Gregory  v.   West  Mid- 

ft  C.  944;  33  L.  J.  Ex.  155;  10  Jur.  N.  land  R.  Co.,  2  H.  &  C.  944. 
S.  243;  12  W.  R.  528;  Lloyd  v.  Wales-        7.  Squire  v.  New  York  Central,  etc., 

ford,  etc..  R.,  15  Ir.  C.  L,  37;  9  L.  T.  N.  R.  Co.,  98  Mass.  239;    Powell  v,  Penn- 

S.  89;  Ashendon  v,  London,  etc.,  R.,  L.  sylvania  R.  Co.,  32  Pa.  St.  414;  Kimball 

R.  5  Ex.  Div.  T90;  42  L.  T.  N.  S.  586;  28  v.   Rutland,   etc.,   R.   Co.,   26  Vt.  247; 

W.  R.  511;  44  J.  P.  203.  Virginia,  etc.,  R.  Co.  v,  Sayers.  26Gratt. 

A  condition  that  the  owner  shall  as-  (Va.)328;  South.,  etc.,  R.  Co.  v.  Henlein, 

same  all  risks  from  negligence,  default  52  Ala.  606;  East  Tennessee,  etc.,  R.  Co. 

or  detects  in  the  station  or  cars  is  unrea-  v,  Johnston,  75  Ala.  596;  8.  c,  51  Am. 

sonable.     Rooth  9.   North    Eastern   R.  Rep.   489;    Nashville,   etc.,    R.   Co.    v, 

Co.,  L.  R.  2   Ex.  173;  36  L.  J.  Ex.  83;  Jackson,  6  Heisk.  (Tenn.)  271;  Chicago, 

15  L.  T.  N.  S.  62.  etc.,  R.   Co.  v.   Abels,   60  Miss.   1017; 

8.  Gillv.  Manchester,  etc..  R.  Co.,  L.  Georgia,  etc.,  R.  Co.  v.  Spears.  66  Ga. 

R.  8  Q.  B.  186;  42  L.  J.  Q.  B.  89;  28  L.  485;  Georgia,  etc.,  R.  Co.  v,  Beaitie.  66 

T.  N.  S.  587;  21  W.  R.  525.  Ga.  43S;  Mitchells.  Georgia,  etc.,  R,  Co.. 

4.  In  McNally  v.  Lancashire,  etc.,  R.  68  Ga.  644;  Rice  v,  Kansas,  etc.,  R.  Co., 

Co.,  L.  R.  8  Ir.  81,  the  contract  released  63  Mo.  314;  Oxley  v,  St.  Louis,  etc.,  R. 

the  carrier  from  accountability   for  the  Co.,  65  Mo.  629;    St.  Louis,  etc.,  R.  Co. 

"correct  selection  of  the  owner's  cattle  c.  Cleary,  77  Mo.  634;  s.  c,  16  Am.  & 

or  loading  or  unloading,"  but  the  exemp-  Eng.  R.R.  Cas.  122;  Dawson  v.  St.  Louis, 

tion  was  held  unreasonable  because  re-  etc.,  R.  Co.,  76  Mo.  514;  Sturgeon  v,  St. 

leasing  from  liability  for  negligence,  al-  Louis,   etc.,    R.   Co.,   65   Mo.  569;    St. 

though  the  contract  was  an  alternative  Louis,  etc.,  R.  Co.  v.  Piper,  13  Kans. 

one.  510;  Goggin  v.  Kansas,  etc.,  R.  Co.,  12 

8.  Ashendon  v.  London,  etc.,  R  Co.,  Kans.  416;  Kansas,  etc,  R.  Co.  v.  Simp- 

L.  R.  5  Ex.  Div.   190;  42  L.  T.  N.  S.  son.  30  Kans.  645;  s.  c,  16  Am.  &  Eng. 

566;  28  W.  R.  5T1;  44  J.  P.  203.  R.  R.  Cas.  158;  Illinois,  etc..  R.  Co.  v. 

8.  Booth  9.   N.  £.   R.    Co.,  L.  R.  3  Morrison.  19  111.  136;  Wabash,  etc.,  R. 

Exch.  173.  Co.  V.  Black,  11  111.  App.  465;  Welsh  v. 

Or  that  the  company  'Ms  to  be  free  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65; 

Irom  all  risk  and  responsibility  with  re*  Indianapolis,  etc.,  R.  Co.  v,  Allen,  31 
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The  following  are  examples  of  reasonable  conditions  limiting 
the  carrier's  responsibility:  A  stipulation  in  a  contract  that  the 

owner  shall  care  for   the   live  stock  during  the    journey,   feed 
and  water  and  load  and  unload  them;^   a   stipulation  against 

lod.  304;    Belts  V.  Farmers',  etc.,  Co.,  In  Penn  v,  Buffalo  R.  Co.,  49  N.  Y. 

21  Wis.  80;    Morrison    v.  Phillips,  etc.,  204,  the  ovirner  of  the  cattle  transported 

Co.,  44  Wis.  405:  Moulton  v,  St.  Paul,  agreed  to  assume  all  the  risk  from  delays 

etc..  R.  Co..  31  Minn.  85;  s.  c,  12  Am.  or  in  consequence  of  the  animals  being 

&  Eng.  R.  R.  Cas.  13;    Maslin  v.  B.  &  crowded  in  the  cars,  and  agreed  to  load 

O.  R.  Co.,  14  W.  Va.  180;    Louisville,  and   unload  them  at  his  ourn  risk,  the 

etc.,   R.  Co.  V.  Hedges,  9  Bush   (Ky.),  company  furnishing  the  necessary  labor- 

445:  s.  c,  15  Am.  Rep.  740;   Rhodes  v.  ers  to  assist.     A  drover  accompanied  the 

Louisville,  etc.,  R.  Co.,  9   Bush  (Ky.),  cattle  on  the  train.     While  in  transit  a 

688.  snow-storm   occurred  whereby  the  train 

Some  cases  go  even  so  far  as  to  say  was  delayed  several  days.     The  cattle 

that  the    company  cannot    by  contract  might  have  been  unloaded  by  building  a 

exempt  itself  from  liability  for  the  per-  proper  platform,  but  this  the  servants  of 

formance  of  any  of  the  duties  which  it  the  company  declined  to  do.     In  conse* 

owes.     Welsh  v,  Pittsburg  &  C.  R.  Co.  quence  several  of  the  cattle  died  and  the 

ID  Ohio  St.  65;  Adams  Ex.  Co.  v.  Nock,  rest  were  seriotisly  depreciated  in  value. 

2  Duv.  (Ky.)  562;  Louisville  &  C.  R.  Co.  The  court  held,  however,  that  under  the 

V.  Hedges,  9  Bush  (Ky.),  645.  particular  clauses   in   the    contract    the 

Where,  therefore,  the  owner  of  cattle  company  had  discharged  its  full  duty  and 

signed  a  contract  whereby  he  agreed  **  to  was  not  liable  to  respond  in  damages  for 

take  all  risk  of  loss,  injury,  damage  and  the  loss. 

other  contingency  in  loading,  unloading.  If  the  owner  contracts  to  take  care  of 

conveyance,  or  otherwise,"  and  the  rail-  the  cattle  and  the  railroad  company  stip- 

road  company  in  the  course  of  the  transit  ulates  that  it  shall  not  be  liable  in  case 

ran  the  cattle  upon  a  side  track  and  there  of  injury  to  them  while  en  route^  this  is 

kept  them   four  days  and    four    nights  held  to  afford  no  exemption  from  liability 

without  food  or  water,  whereby  many  of  if  the  cattle  escape  in  cof)6equence  of  a 

them  died,  it  was  held  thsit  notwithstand-  defect  of  the  vehicle  in  which  they  are 

ing  the  special  contract  the  company  was  placed.     Rhodes  v,  Louisville,  etc.,  R. 

liable.     Heineman   v.  Grand  Trunk  R.  Co.,   9    Bush  (Ky.),   688;    Hawkins  v. 

Co.,  31  How.  Pr.  (N.  Y.)  430.     And  see  Great  West.  R.  Co.,  17  Mich.  57;  s.  c, 

to  the  same  effect  Keeney  v.  Grand  Trunk  18  Mich.  427. 

R.  Co.,  59  Barb.  (N.  Y.)  X04.  And  even  if  the  contract  of  transporta- 

So  where  a  contract  provided  that  the  tion  contain  a  clause  specially  exempting 

company  should  not  be  liable  in  case  of  the  railroad  company  from  liability  in 

loss  from  delay  of  trains  or  any  damage  case  of  escape,  this  will  afford  no  pro- 

the  property   might  sustain  from  colli-  tection  if  the  company  fail  to  remedy  a 

sion,  and  during  the  transit  the  cars  in  defect  in   the   vehicle   which   has    been 

which  the  animals  were  confined  were  pointed  out  by  the  agent  of  the  shipper, 

thrown  from  the  track  by  a  broken  rail,  Indianapolis,  etc.,  R.  Co.  v.  Allen,  31 

it  wsCs  held  that  the  company  was  liable  Ind.  394. 

for  the  injury  sustained.   Illinois  Central  An  exception  imposed  by  carriers  of 

R.  Co.  V,  Owens.  53  111.  391.  cattle  relieving  them  from  all  liability  for 

Where  cattle  were  shipped  at  a  reduced  negligence  less  than  gross,  is  invalid, 
rate  under  a  contract  that  the  carrier  East  Tennessee,  etc.,  R.  Co.  v,  Johnston, 
should  not  be  liable  for  any  injury  unless  75  Ala.  596;  s.  c,  51  Am.  Rep.  489. 
occasioned  by  wilful  negligence  or  fraud.  Jettison  of  deck  animals  not  unreason- 
it  was  held  that  the  company  was.  under  able  contract.  The  Enrique,  5  Hughes 
the  circumstances,  exempt  from  liability  C.  Ct.  275. 

for  injuries  occasioned  in  any  other  way.  1.  South,  etc.,  R.  Co.  v.  Henlein,  52 

Lee  V.  Marsh,  43  Barb.  (N.  Y.)  102.  Ala.  606:  s.  c,  23  Am.  Rep.  578;  Squire 

But  in  B.  &  O.  R.  Co.  v.  Brady,  32  v.    New  York   Central,  etc.,  R.  Co.,  98 

Md.  333.  it  was  held  necessary  for  the  Mass.  239;  Penn  v.  Buffalo,  etc..  R.  Co., 

defendant  to  show  affirmatively  in  such  49  N.  Y.  204;  Heineman  v.  Grand  Trunk, 

case  that  the  terms  of  the  contract  were  etc.,  R.  Co.,  31  How.  Pr.  (N.  Y.)  430; 

known  and  assented  to  by  the  shipper  of  Cragin  v.  New  York  Central,  etc.,  R.  Co.. 

the  cattle.  51  N.  Y.  61.     Compare  Bills  v.  New  York 
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liability  for  loss  by  overcrowding,  heat,  silffocation,  and  the 
like,* 

if)  New  York. — In  New  York,  as^  has  already  been  mentioned 
under  another  title,  it  is  well  settled  that  the  carrier  may  make  a 
contract  the  effect  of  which  will  be  to  release  him  from  liability 
for  his  own  negligence.  In  accordance  with  this  rule,  where  rail- 
road company  contracts  for  exemption  from  liability  for  the 
negligence  of  its  servants  or  the  insecurity  of  its  cars,  it  will  not 
be  liable  for  an  injury  to  stock  carried  in  a  grain  car,  unsafe  for 
stock  but  suitable  for  grain.^ 

{d)  Notices  of  Claim  for  Damages. — The  carrier  may  stipulate  by 
contract  that  notice  of  a  claim  for  damages  shall  be  given  within  a 
specified  time  in  order  to  be  valid,  and  such  a  stipulation  is  re- 
garded as  reasonable.  The  construction  upon  these  stipulations 
must  be  reasonable,  and  adapted  to  the  circumstances  of  each  case.^ 

Central,  etc/R.  Co..  84  N.  Y.  5;  Dunn  said  company's  servants,  .  .  .  or  of  in- 

V.  Hannibal,  etc..   R.  Co..  68  Mo.  268;  security  of  cars."    One  of  the  animals 

Bryant  v.  S.  W.  R.  Co.,  6  Am.  &  Eng.  was   injured    by  a    defective    car-door. 

R.  R.  Cas.  388.  Held^  that  the  company  was  not  liable, 

The  shipper  of  cattle  by  railway  having  the  agreement  exempting  them  even  from 

assumed  by  special  contract  the  duty  of  theconsequencesof  their  own  negligence, 

loading  and  unloading,  and  having  ac-  Wilson  v.  New  York  Central,  etc.,  R. 

cepted  and  loaded  a  car  without  objec-  Co.,  27  Hun  (N.  Y.).  149. 
tion.  knowing  that  it  was  not  **  bedded,"        4.  A  stipulation  in  a  contract  of  ship- 

cannot  hold  the  railroad  company  liable  ment  that  no  claim  for  loss  or  damage 

for  negligence  in  failing  to  bed,  or  for  in-  will  be  allowed  unless  the  same  is  put  in 

sufficient  bedding  of  the  car.     East  Ten-  *'  before  or  at  the  time  the  stock  is  un- 

nessee,  etc.,  R.  Co.  v,  Johnston,  75  Ala.  loaded,  is  valid,  and  will  be  sustained." 

S96;  s.  c,  51  Am.  Rep.  489.  The  object  of  such  a  condition  is  to  pre- 

1.  A  carrier  of  animals,  in  considera-  vent  frauds  on  the  company.     Goggin  v. 

tion  of  a  reduced  rate  of  freight  and  a  Kansas,  etc.,  R.  Co.,  12  Kans.  416;  Rice 

free  pass  to  the  shipper,  may  stipulate  v.  Kansas,   etc.,    R.   Co.,   63   Mo.   314; 

with   the  shipper  for    exemption    from  Dawson  v.  St.    Louis,  etc.,  R.  Co.,  76 

liability  by  reason  of  overloading,  suffo-  Mo.  514:  Wabash,  etc..  R.  Co.  v.^Black. 

cation,  heat,  fire,  and  the  like.     Georgia,  11  Bradw.  (III.)  465;  St.  Louis,  etc.,  R. 

etc.,  R.  Co.  V.  Beatie,  66  Ga.  438;  s.  c,  Co.   v,   Cleary,   77   Mo.   634;    s.   c,  16 

42  Am.  Rep.  75.  So  also  for  exemption  Am.  &  Eng.  R.  R.  Cas.  122;  Moore  v. 
from  liability  except  for  damage  by  col-  Great  Northern,  etc.,  R.  Co.,  L.  R.  8  Ir. 
lision.  or  running  ofif  the  track.    Georgia,  95. 

etc..  R.  Co.  V.  Spears,  66  Ga.  485;  s.  c.        It  seems,  however,  that  this  clause  will 

43  Am.  Rep.  81.  not  be  strictly  construed,  and  that  if  the 
A  railroad  company  transporting  live    notice  of  loss  be  given  within  such  a 

stock  may  contract  with  the  shipper  for  reasonably  short  time  after  the  loss  ks 

a  consideration  that  the  company  shall  to  completely  secure  the  company  from 

be  released  from  all  liability  for  damages  fraud,  this  is  sufficient.     The  agents  of 

accruing  to  the  stock,  disconnected  and  the  company  may  also  waive  the  benefit 

apart  from  the  conduct  or  running  of  its  of  this  clause.     See  Oxley  v,  St.  Louis, 

trains,  such  as  damages  from  overloading  etc.,  R.  Co.,  65  Mo.  629. 
or  heat.     Mitchell  v,  Georgia,  etc.,  R.        It  is  reasonable  for  a  railroad  company 

Co.,  68  Ga.  646.  to  stipulate  with  a  shipper  of  horses  that 

t.  See  Carriers  or  Goods,  2  Am.  &  a  claim  for  damages  shall  be  made  before 

Eng.  Encyc.  of  Law.  the  horses  are  mingled  with  other  stock. 

8.  Under  an  agreement  to  transport  Sprague  v.  Missouri  Pacific  R.  Co.,  34 

stock  at  reduced  rate,  the  railroad  com-  Kans.  347. 

Ciny  was  released  "  from  all  liability  for        A  carrier  of  live  stock  may  limit  his 

juries  which  the  animals  may  receive  liability  by  requiring  a  demand  for  dam- 

In  consequence  of  .  .  .  the  negligence  of  ages  to  be  made  within  five  days  after 
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Where  such  a  notice  required  that  claim  for  damages  be  made  be- 
fore the  stock  were  unloaded,  it  was  held  to  be  unreasonable  and 
void  as  applied  to  an  injury  from  illness  which  might  not  be  dis- 
covered before  removal  of  the  animals  from  the  cars.^  Where  to 
such  a  provision  the  stipulation  was  added  that  notice  should  be 
given  before  minglirjg  the  animal  with  other  stock,  the  carrier  was 
held  to  be  still  liable  where  the  consignee  declined  to  receive  an 
injured  mule  which  the  carrier  had  turned  out  upon  a  common,  on 
the  ground  that  there  was  no  removal  or  mingling  in  the  sense  of 
the  contract.*  Where  the  consignment  arrived  at  midnight,  a 
verbal  notice  at  the  time,  and  one  in  writing  three  days  later,  were 
considered  a  compliance  with  the  contract  where  the  stock  was 
removed  to  premises  where  the  company  could  examine  them.^ 
A  stipulation  that  "  claims  for  loss  and  damage  must  be  presented 
in  thirty  days  from  date  of  shipment  in  order  to  receive  attention," 
was  held  to  be  too  vague  because  it  did  not  distinctly  state  that  no 
right  of  action  was  to  exist  after  failure  to  give  the  'notice.* 

{e)  Drovers'  Passes, — ^The  fact  that  it  is  customary  to  furnish 
those  accompanying  stock  with  passes  which  contain  a  release  of 
the  carrier  from  liability  for  their  personal  safety,  does  not  alter 
the  carrier's  obligation  to  treat  them  as  passengers.*  The  contract 
of  shipment  and  the  pass  are  read  together  as  a  single  contract,  and 
the  drover  is  therefore  not  considered  a  gratuitous  passenger.* 

the   unloading    of    stock.      Dawson    v,  no  notice  to  the  carrier  of  the  animal*a 

St.  Louis,  etc.,  R.  Co.,  76  Mo.  514.  injury,  nor  offered   it  to  be  cared  for. 

A  contract  between  a  railroad  company  Evans  v.  Dunbar,  117  Mass.  546. 

and  a  shipper  of  horses  stipulated  that  1.  Ormsby  v.  Union  Pacific  R.  Co.,  a 

for  injury  to  the  animals  shipped  over  McCrary  (C.  C),  48. 

the  line  of  the  road  the  owner  should  2.  Chicago,  etc.,  R.  Co.  v,  Abels,  60 

make  a  demand,  in  writing,  of  the  agent  Miss.  1017. 

of  the  c6mpany  before  removing  them  8.  Rice  v,  Kansas  Pacific. R.  Co.,  63 

from  the  place  of  destination  or  from  the  Mo.  314. 

place  of  delivery.     HeU,  that  this  clause  4.  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68 

was  not  applicable  where  the  injury  was  Mo.  868. 

the  illness  of  the  animals,  and  the  extent  6.  New  York  Central,  etc.,  R.  Co.  v. 

of  such  illness  could  not  be  known  until  Lockwood,  17  Wall.  (U.  S.)  357;  I.  &  St. 

their  removal  from  the  cars,  and  probably  L.  R.  Co.  v.  Horst,  93  U.  S.  291;  Penn- 

not  for  some  time  after  such  removal,  sylvania   R.  Co.  t/.  Henderson,  51   Pa. 

Ormsby  v.  Union  Pacific  R.  Co.,  2  Mc-  St.  315;  Goldey  v.  Pennsylvania  R.  Co., 

Crary  C.  C.  48.  30  Pa.  St.  242;  Virginia,  etc.,  R.  Co.  v. 

A  provision  in  a  contract  for  the  trans-  Sayers,    26  Grait.   (Va.)  328;    Fleim   v, 

portaiion  of  cattle,  that,  in  consideration  Philadelphia,  etc.,  R.  Co.,  i  Houst.  (Del.) 

of  paying  at  a  reduced  rate,  any  claim  469;  O.  &  M.  R.  Co.  7/.  Selby,  47  Ind. 

for  damages  should  be  made  in  writing.  471;  O.  &  M.  R.  Co.  v.  Nickless.  71  Ind. 

sworn  to  and  delivered  to  the  general  271;  Maslin  v.  Baltimore  &  O.  R.  Co., 

freight  agent  of  the  railroad,  at  a  certaic  14  W.  Va.  180;  C.  P.  &  A.  R.  Co.  v. 

place,  within  five  days  from  the  time  the  Curran,  19  Ohio  St.   i;  Texas,  etc.,  R. 

cattle   were  unloaded,    held   reasonable  Co.  v,  Garcia,  62  Tex.  285;  s.  c.  21  Am. 

and  binding,  and  none  the  less  so  because'  &  Eng.  R.  R.  Cas.  384.    But  see  Poucher 

plaintiff  neglected  to  read  the  contract  v.  New  York  Centred,  etc.,  R.  Co.,  49  N. 

before  signing  it.     Wabash,  etc.,  R.  Co.  Y.  263. 

V,  Black,  II  III.  App.  465.  6.  C,  P.  &  A,  R.   Co.  v.  Curran,  19 

An  owner  may  bring  his  action  against  Ohio  St.  i;  and  cases  cited  in  preceding 

the  carrier  for  injury  done  to  his  animal  note, 

while  in  transit,  although  he  has  given  In  the  absence  of  a  special  coatract, 
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5.  Ourriar's  LiaUlity  Burinif  Tnniit— (n)  Duty  to  Furnish  Safe 
Cars  and  Appliances. — ^The  carrier  is  bound  to  provide  safe  and 
suitable  cars  and  appliances  for  transporting  live  stock.  Cattle- 
cars  must  be  sufficiently  strong  to  resist  their  struggle's,  and  the 
carrier  is  liable  for  loss  occasioned  by  his  neglect  in  this  regard,  in 
spite  of  the  fact  that  the  animals  are  vicious  and  unruly,  upon  the 
principle  that  it  is  within  his  power  to  provide  those  which  are 
actually  and  absolutely  sufficient.^  In  such  case  the  carrier  can- 
not defend  upon  the  ground  that  the  defective  cars  belonged  to  a 
connecting  carrier.^     It  seems,  however,  that  if   the  consignor 

the  fact  that  the  shipper  of  a  horse  is  al-  12  Ad.  &  EI.  N.  S.  742;  22  L.  J.  C.  P. 

lowed  to  pass  on  the  same  train,  is  not  90;  17  Jur.  323;  Laws  of  Kansas,  1883, 

conclusive  that  he  is  to  attend  to  its  ch.    124,   sec  9;   Harrison   v.   Missouri 

safety  during  the  journey.    Clark  v,  Ro-  Pacific  R.  Co.,  74  Mo.  364;  s.  c,  7  Am* 

Chester,  etc.,  R.  Co.,  14  N.  Y.  571.  &  Eng.  R.  R.  Cas.  382. 

In  Bissell  v.  New  York,  etc,  R.  Co.,        In  Smith  v.  New  Haven,  etc.,  R.  Co,, 

25  N.   Y.  442,  it  was  held  that  public  12  Alien  (Mass.),  534,  the  court  observes*, 

policy  is  satisfied  by  holding  a  railroad  '*  The  sufficiency  of  a  car  door  to  resist 

company  bound  to  take  the  risk  when  the  the  struggles  of  animals,  however  unruly, 

passenger  chooses  to  pay  the  fare  estab-  it  is  in  the  power  of  a  railroad  company 

hshcd  My  the  legislature.     If  he  volun-  to  secure.     And  its  obligation  in  thb  re- 

tarily,  and  for  any  valuable  consideration,  spect  is  not  satisfied  by  furnishing  a  rea- 

waives  the  right  to  indemnity,  the  con*  sonably  strong  car.     The  company  is 

tract  is  binding.    So  held  where  a  cattle  bound  to  have  one  absolutely  and  actu* 

driver  paid  no  independent  consideration  ally  sufficient.    It  is  practicable  to  make 

for  the  conveyance  of  himself,  but  accom-  a  car  so  thoroughly  strong  that  cattle 

panied  his  cattle  under  a  contract  stating  cannot  break  it  down  and  fall  out.     For 

them  to  be  carried  at  a  reduced  rate,  and  any  failure  to  do  so  the  carrier  is  respon- 

providtng  that  "the  persons  riding  free  sible." 

to  take  charge  of  the  stock,  do  so  at  their  The  excuse  will  not  avail  a  carrier  that 
own  risk  of  personal  injury,  from  what-  he  was  acting  in  obedience  to  a  govern- 
ever  cause.**  ment  regulation  where  he  furnishes  cars 

L  Smith  V.  N#W  Haven,  etc,  R.  Co.,  which  have  been  washed  with  lime  and 

X2  Allen  (Mass.),  531;  Pratt  v,  Ogdens-  not  ^iVperly  cleaned,  and  an  injury  to 

burg  R.  Co.,  102  Mass.  557;  Indianap-  pigs  consigned  to  his  care  results  there- 

oUs,  etc.,  R.  Co.  V.  Strain,  81  111.  504;  from.     Shaw  v.  Great  Southern,  etc.,  R. 

St.  Louis,  etc,  R.  Co.  v.  Dorman,  72  111.  Co.,  L.  R.  8  Ir.  10. 
504:  Indianapolis,  etc,  R.  Co.  v.  Jurey,        S.  In  an  action  against  a  railroad  com- 

8  Bradw.  (111.)  160;  Wabash,  etc.,  K.  Co.  pany  for  injury  to  stock  shipped  in  a  de- 
V.  Black,  II  Bradw.  (111.)  465;  Harris  v,  fective  car,  it  is  no  defence  diat  the  car 
Northern  Indiana  R.  Co.,  20  N.  Y.  232;  belonged  to  another  company,  a  connect- 
Welsh  V.  Pittsburg,  etc,  R.  Co.,  10  Ohio  ing  carrier.  Wallingfoixl  v.  Columbia, 
St.  65;  Hawkins  z'.  Great  Western,  etc.,  etc,  R.  Co.  (S.  Car.),  2  Southeastern 
R.  Co.,  17  Mich.  57;  s.  c,  18  Mich.  427;  Rep.  19. 

Railroad  Co.   v.  Pratt,  22  Wall.  (U.  S.)        A  connecting  carrier  is  not  bound  to 

123;  Rhodes  v.  Louisville,  etc,  R.  Co.,  transport  live  stock  in  the  same  cars  in 

9  Bush  (Ky.),  688;  Peters  v.  New  Or-  which  they  were  received.  McAlister  t/. 
leans,  etc,  R.  Co.,  16  La.  Ann.  222;  Chicago,. etc.,  R.  Co.,  74  Mo.  351;  s.  c» 
McOaniel  v.  Chicago,  etc,  R.  Co.,  24  7  Am.  &  Eng.  R.  R.  Cas.  373;  Combe 
Iowa,  412;  Kimball  v.  Rutland,  etc,  R.  v.  London,  etc,  R.  Co.,  31  L.  T.  N.  S. 
Co.,  26  Vt.  247;  Shaw  V.  Great  Southern,  613. 

etc.,  R.  Co.,  L.  R.  8  Ir.  10;  McManus  v.  In  an  action  to  recover  damages  for 

Lancashire,  etc.,  R.  Co.,  4  H.  A:  N.  327;  an  alleged  injury  to  cattle  in  transporta- 

Combe  v,  London,  etc.,  R.  Co.,  31  L.  T.  tion  to  quarantine  grounds  by  the  use  of 

613;   Great    Western,   etc,   R.    Co.   v.  improper  cars,  evidence  that  the  defend- 

Blower,  41  L.  ].  C.  P.  268;  L.  R.  7  C.  ant  had  always  used  similar  cars  lor  this 

P.  6s5.    See  also  Wilson  v,  Hamilton,  4  purpose  is    inadmissible,   although  the 

Ohio  St.  733;  Willoughby  v.  Horridge,  defendant  was  the  only  road  ia  the  coo^ 
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has  made  his  own  selection  of  vehicles,  the  carrier  will  not  be  lia- 
ble for  defects  therein.* 

\b)  Duty  to  Load  and  Unload. — ^The  duty  to  load  and  unload 
live  stock  is  primarily  upon  the  carrier,  but  he  may  impose  this 
duty  upon  the  consignor  by  express  contract/^*     If,  however,  in 


tnonwealth  engaged  in  the  transportation 
of  cattle  to  quarantine.  Leonard  v. 
Fitchburg.  etc..  R.  Co.  (Mass.),  9  North- 
eastern Rep.  667. 

1.  Illinois  Central,  etc.,  R.  Co.  v.  Hall, 
58  111.  409:  Chicago,  etc.,  R.  Co.  v.  Van 
Dresor,  aa  Wis.  511;  Harris  v.  Northern 
Indiana,  etc.,  R.  Co.,  ao  N.  Y.  232. 

It  has  been  held  that  the  carrier  may, 
by  a  provision  to  that  effect  in  the  con- 
tract, impose  upon    the  consignor   the 


ble  for  loss  and  expense  occasioned  by 
its  failure  to  have  ears  in  readiness 
to  ship  live  stock  on  the  day  that  the 
shipper  notified  the  agent  of  the  company 
he  would  tender  them  for  shipment,  when 
it  is  not  shown  that  the  notice  given  was 
a  **  reasonable  notice"  within  the  mean- 
ing of  Revised  Statutes  of  Wisconsin, 
sec.  1798,  providing  that  '*  every  railroad 
corporation  shall,  upon  reasonable  no- 
tice, when  within  its  power  to  do  so,  fur- 


duty  of  determining  whether  the  cars  and  nish  suitable  cars  10  any  person  applying 

appliances  are  suitable  and  safe  for  the  therefor  for  the  transportation  of  freight 

transportation  0%  live  stock.     Squire  v.  In  Wilson  v.  New  York  Central,  etc., 

New  York  Central,  etc.,  R.  Co.,  98  Mass.«  R.  Co.,  97  N.  Y.  87;  s.  c,  21  Am.  &  Eng. 

339;  Harris  v»   Northern   Indiana,  etc.,  R.  R.   Cas.    148.  plaintiff  shipped   two 

R.  Co.,  ao  N.  Y.  232.     Compare  \i^\%\i  v.  horses  by  defendant's  road  under  a  con- 

Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65.  tract  by  which  he  released  the  company 

*'  This  suggests  the  query  whether  it  is  from  liability  for  damages  resulting  from 

not  the  duty  of  the  carrier  to  run  cars  the  negligence  of  its  servants  or  which 

that    are    secure    and    no    others,   and  should  be  occasioned  by  the  insecurity  of 

whether  in   its  business  of  transporting  its  pars.     The  horses  were  transported  in 

animals  it  should  not  be  more  familiar,  a  grain-car.  which  was  out  of  repair,  and, 

than  the  shipper  with  the   construction  while  sufficient  for  the  use  for  which  it 


and  safeguards  that  make  cars  suitable. 
This  view  seems  to  be  supported  in  Eng- 
land. Gregory  v.  West  Midland,  etc.,  R. 
Co..  2  H.  &  C.  944."  Article  "Trans- 
portation of  Live  Stock/'  19  Central  Law 
journal,  165. 
In  Peters  v.  New  Orleans,  etc.,  W.  #d.. 


was  intended,  unsafe  for  the  transporta- 
tion of  live  stock.  In  consequence  of 
such  defect  one  of  the  horses  was  injured. 
In  an  action  to  recover  damages,  it  did 
not  appear  but  that  other  safe  and  secure 
cars  were  provided  byndefendant  and 
were  on  hand  ready  for  use,  so  that  the 


16  La.  Ann.  aaa,  where  the  owner  accom-    injury  might  have  been  caused  by  care- 


panied  the  live  stock,  but  was  not  per- 
mitted to  nail  slats  across  the  doors  of, 
box-cars  used  to  transport  them,  and  bis 
suggestion  to  this  effect  was  not  followed, 
and  in  consequenco«rof  the  use  of  j|olid 
doors  the  cattle  were  suffocated,  it  was 
held  that  the  carrier  was  liable,  and  could 
not  offer  as  an  excuse  that  the  owner  ac- 
companied the  animals  and  at  least  per- 
mitted the  uae  of  these  cars. 

A  railroad  company  is  liable  for  breach 
of  a  parol  contract  to  receive  cattle  for 
transportation  on  a  day  certain,  though 


lessness  on  the  part  of  its  servants  in  se- 
lecting an  insecure  car.  //fU,  that  the 
only  negligence  shown  was  that  of  de- 
fendant's servants,  from  the  consequences 
of  which  it  was  released  by  the  contract; 
and  that  plaintiff  was  not  entitled  to 
recover. 

2.  Squire  v.  New  York  Central,  etc., 
R.,  98  Mass.  339:  South,  etc..  R.  v. 
Henlein,  5a  Ala.  606;  s.  c,  33  Am.  Rep. 
578;  Dawson  v.  St.  Louis,  etc.,  R,,  76 
Mo.  514;  Penn  r.  Buffalo,  etc.,  R.,  49 
N.  Y.  ao4;  Bills  v.  New  York,  etc..  R., 


no  bill  of  lading  had  been  signed.    Texas    84  N.  Y.  5;  Myers  v.  Wabash,  etc.,  R., 


87  Am.  &  Eng.  R.  R.  Cas.  53:  Combe 
V.  London,  etc..  R.,  31  L,  T.  N.  S.  613. 
See  also  cases  cited  in  succeeding  notes. 
Where  a  railroad  company  makes  a 
contract  to  convey  cattle,  providing  that 
two  men  in  charge  of  the  cattle  may  pass 
held  that  a  railroad  company,  as  a  com-  free  of  charge  on  the  train,  there  being 
moo  carrier,  and  independent  of  any  con-  no  express  s^pnlation  that  the  cattle  shall 
iract  betwptf  it  and  a  shipper,  is  not  lia-    be  unloaded  on  the  way,  Arid,  that  the 
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Rev.  Stats,  arts.  981-^83,  making  a  car- 
rier's liability  begin  when  the  bill  is 
sign^.  do  not  apply.  Texas,  etc.,  R. 
Co.  V.  Nicholson,  51  Tex.  491.  * 

In  Richardson  v,  Chicago,  etc.,  R.  Co., 
18  Am.  ft  Eng.  R.  R.  Cas.  530,  it 


Cantor's  Liability                      LIVE  STOCK.  ]>orlBg  Transit. 

pursuance  of  a  contract  the  consignor  undertakes  the  duty  to  load 
or  unload,  and  loss  or  injury  result  from  his  performance  of  the  un- 
dertaking the  carrier  is  released  from  liability.*  Whatever  the 
terms  of  the  contract  of  shipment,  circumstances  may  impose  upon 
the  carrier  the  duty  to  unload  and  reload,  or,  at  least,  to  furnish 
the  consignor  with  facilities  for  doing  so.*^ 

cattle  may  be  unloaded,  and  the  men  in  sheep,  caused  by  the  negligence  of  de- 
charge  have  no  right  to  decide  when.  fendant,  where  it  appears  that,  in  con- 
Where  the  unloading  occurred  in  a  sideration  of  f.  reduction  of  freight  rates, 
State  where  such  cattle  were  prohibited,  plaintiff  agreed  to  take  all  risks  of  trans* 
and  plaintiff  was  arrested  and  fined  for  portation,  and  to  load  and  unload  the 
bringing  the  cattle  there,  held,  that  he  sheep  at  his  own  expense  and  risk.  «nd 
could  not  recover  for  damages  thus  in-  that  the  loss  occurred  by  reason  of  the 
curred,  though  the  statute  under  which  sheep  being  kept  in  the  cars  over  night 
he  was  fined  was  unconstitutional.  after  reaching  their  destination.  Held, 
Where  a  carrier  improperly  surrendered  that  defendant  is  not  liable,  although  the 
the  p]aintiff*s  cattle  to  an  officer,  held,  sheep  were  kept  in  the  cars,  because  de- 
that  he  was  not  liable,  the  writ  not  being  fendant  refused  to  furnish  men  to  herd 
invalid  on  its  face.  McAltster  v.  Chi-  the  sheep  during  the  night,  and  the  stock- 
cago,  etc.,  R.,  74  Mo.  351;  s.  c,  7  Am.  pens  were  too  small  to  hold  them,  where 
k  Eng.  R.  R.  Cas.  373.  it  further  appears  that  defendant  con- 
1.  Chicago,  etc.,  R.  v,  Dresor,  22  Wis.  sented  to  ship  the  cars  over  a  transfer 
511;  Ohio,  etc.,  R.  v.  Dunbar,  20  111.  723;  track  of  another  road  to  the  stock-pens 
Texas,  etc.,  R.  i;  Whittle,  27  Ga.  535.  of  such  other  road,  so  that  plaintiff  could 
See  also  Evans  v.  Fitchburg,  etc.,  R.,  %nload  the  sheep  there,  if  the  plaintiff 
III  Mass.  142;  s.  c,  15  Am.  Rep.  19;  would  get  the  consent  of  the  officers  of 
Bowie  V.  Baltimore,  etc.,  R.,  i  McAr-  that  road  to  the  use  of  the  track  for  that 
thur  (C.  C),  94;  Richardson  v.  North  purpose,  and,  on  plaintiff's  failure  to  get 
Eastern,  etc.,  R.,  L.  R.  7  C.  P.  75;  41  such  consent,  offered  to  haul  the  cars  up 
L.  J.  C.  P.  60;  26  L.  T.  N.  S.  131;  20  to  its  own  stock-pens,  so  that  plaintiff 
W.  R.  461.  Compare  Stuart  v,  Crawley,  could  unload  the  sheep  there.  Meyers 
2  Stark.  323.  r.  Wabash,  etc.,  R.  (Mo.),  2  So.  Western 

It  was  agreed  that  a  shipper  of  stock  Rep.  263. 
should  load  it  on  the  cars.  His  men  2.  Bills  v.  New  York  Central,  etc.,  R., 
permitted  the  train  to  start  before  there  84  N.  Y.  5;  Dunn  v.  Hannibal,  etc.,  R.,, 
was  time  for  them  to  close  the  door,  and  68  Mo.  268;  Dawson  v.  St.  Louis,  etc., ' 
a  steer  jumped  out  and  was  killed.  Held,  R.s  76  Mo.  514;  Bryant  v.  South  West- 
that  the  railroad  company  was  not  liable,  ern.  etc.,  R.,  68  Ga.  805.  But  see  P  nn 
Newby  v.  Chicago,  etc.,  R.,  19  Mo.  App.  v,  Buffalo,  etc.,  R.,  49  N.  Y.  204. 
391.  In  a  suit  to  recover  damages  to  plain- 
In  Squire  v.  New  York  Central,  etc.,  tiff's  cattle,  delayed  upon  defendant's 
R.,  98  Mass.  239,  where  under  a  con-  train  by  a  flood  which  submerged  the 
tract  imposing  upon  the  consignor  the  track,  the  court  upon  a  previous  trial 
duty  of  loading  live  stock,  he  permitted  held  tbat»  under  the  contract,  defendanu 
the  carrier's  servants  to  do  so,  and  to  so  were  not  bound  to  unload  the  cattle  when 
crowd  the  animals  that  loss  resulted,  the  the  train  was  stopped  by  water,  iMit  that, 
carrier  was  held  to  be  released  from  upon  reasonable  request,  their  duty  was 
liability.  to  place  the  cars,  if  practicable,  so  as  to 
In  Mitchell  v.  Georgia,  etc.,  R.,  68  enable  plaintiff  to  unload  his  cattle,  and 
Ga.  644,  the  contract  exempted  the  car-  that  for  a  failure  to  do  so  they  were 
rier  from  liability  for  loss  from  over-  liable.  It  appeared  that  plaintiffVi  agent 
crowding,  bat  did  not  require  the  con-  made  such  a  request;  that  the  engine 
signor  to  load.  The  carrier,  in  loading  drawing  the  train  was  disabled,  but  that 
the  hogs,  so  crowded  them  that  loss  re-  other  engines  might  have  been  readily 
salted,  but  was  nevertheless  excused  obtained;  that  defendant's  conductor  did 
from  liability.  See  this  case  doubted  in  not  send  for  them.  Held,  that  the  qties- 
19  Cent.  L.  J.  165.  tion  of  negligence  was  properly  for  the 
In  an  action  against  a  railroad  com-  jury;  and  that  this  was  so  even  if  the 
pany  to  recover  damages  for  the  loss  of  jury  might  infer  from  the  chaige  thtt  it 
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Owritr's  LiabiUtj  CARRIERS  OF  Swing  Tnuidt. 

(^r)  Duty  to  Feed  and  Water. — The  carrier  is  likewise  primarily 
bound  to  provide  food  and  water,  a  place  for  sleeping,  and,  if  neces- 
sary a  place  for  exercise,^  but  he  may  transfer  such  duty  to  the 
'  owner  by  express  contract.*  He  may  even  then  become  fiable  for 
failure  to  furnish  proper  facilities  to  the  consignor  for  such  pur- 
poses.* 

{d)  Duty  to  Care  for  Live  Stock  Generally. — The  measure  /of  the 
carrier's  duty  to  care  for  live  stock  generally  must  depend  upon 
circumstances  and  the  nature  of  his  contract,  but  includes  such 
attentions  and  precautions  as  the  following:  He  must  securely 
fasten  an  animal,  such  as  a  dog,  to  prevent  its  escape ;  *  he  is  guilty 
of  negligence  in  placing  a  car  bedded  with  straw  so  near  to  the  en- 
was  negligence  not  to  send  forty-three  agreed  that  the  company  was  not  to  feed 
miles  for  another  engine.  Bills  v.  New  or  water  the  mules,  but  that  the  shipper 
York  Central,  etc.,  R.,  84  N.  Y.  5.  was  to  be  afforded  facilities  for  this.    The 

1.  Illinois  Central  R.  Co.  v,  Adams,  company  negligently  carried  the  mules 
43  111.  474;  Toledo,  etc.,  R.  Co.  v,  to  D.,  forty  miles  beyond  A.,  and  they 
Thompson,  71  III.  434;  Dunn  v.  Hanni-  stood  there  in  cars  two  days,  without 
bal,  etc.,  R.  Co.,  68  Mo.  268;  Harris  v,  food,  water,  or  care.  Held,  that  the 
Northern  Indiana  R.  Co.,  30  N.  Y.  233;  company  was  liable  for  the  damage  done. 
Cragih  v.  New  York,  etc.,  R.  Co.,  51  N.  Bryant  v.  Southwestern  R.  Co.,  68  Ga. 
Y.  61;  Taff  Vale  R.  Co.  v,  Giles,  23  L.  805;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  388; 
J.  Q.  B.  43;  Great  Northern,  etc.,  R.  Clarke  v.  Rochester,  etc.,  R.  Co.,  14  N. 
Co.  V.  Swaffield,  43  L.  J.  Ex.  89;  L.  R.  ct  Y.  571.  See  also  Porterfield  v.  Humph- 
Ez.  132.  reys,  8  Humph.  (Tenn.)  497. 

In  Cragin  v,  N.  Y.  Central  R.  Co.,  51  A  contract  to  ship  stock  by  railroad 

N.  Y.  61,  it  was  said  that  there  was  no  provided  *'that  in  case  of  accident  to,  or 

obligation  on  the  part  of  a  railway  com-  delay  of  time  from  any  cause  whatever, 

pany  to  water  cattle  transported  on   its  the  owners  are  to  feed,  water,  and  take 

line  unless  it  had  specially  contracted  to  proper  care  of  the  stock."    Held^  that  it 

do  so.     This,  however,  was  not  the  doc-  was  error  in  the  presiding  judge  to  charge, 

trine  of  Dunn  v.  Hannibal,  etc.,  R.  Co.,  upon  the  trial  of  an  action  brought  to 

68  Mo.  268,  where  it  was  held  that  a  rail-  recover  for  injury  to  the  stock,  that  in  all 

road  compan/which  transports  live  stock  cases,  except  of  unavoidable  delay,  acci- 

•  ought  not  only  to  have  the  proper  ma-  dent  or  collision,  the  railroad  company 

chinery  and  facilities  for  unloading  them  was  bound  by  the  contract  to  feed  and 

whenever,  in  the  course  of  transit,  it  may  water  the  stock;  that  the  contract  did 

be  necessary  to  unload  them  for  exercise  not,  in  terms,  so  provide.     Louisville, 

and  refreshment,  but  also  to  unload,  feed  etc.,  R.  Co.  v,  Trent,  11  Lea  (Tenn.),  82; 

and  water  them  at  the  journey's  end,  if  s.  c,  16  Am.  &  Eng.  R.  R.  Cas.  170. 

there  be  delay  in  making  delivery  over  4.   Stuart  v,   Crawley,   2  Stark.   323; 

and  discharging  the  carrier  from  liability,  Porterfield  v.    Humphreys,    8   Humph, 

and  the  health  of  the  animals,  requires  (Tenn.)  497.     Compare  Blower  v.  Great 

this  to  be  done.  Western,  etc.,  R.  Co.,  L.   R.   7  C.   P. 

2.  South,  etc.,  V.  R.  Co.  v.  Henlein,  52  655. 

Ala.  606:  Heinemant'.  Grand  Trunk,  etc..  In  Stuart  v.  Crawley,  2  Stark.  333,  the 

R.  Co.,  31  How.  Pr.  (N.  Y.)  430;  Cragin  carrier  was  held  liable  where  he  accepted 

V,  New  York  Central,  etc.,  R.  Co.,  51  N.  a  dog  consigned  to  him  tied  by  a  string 

Y.  61.  around  the  neck,  and  the  dog  subsequent- 

8.  A  shipper  agreed  to  accompany  his  ly  slipped  away, 

stock,  and  feed  and  water  them  at  his  In  Richardson  v.  North  Eastern,  etc., 

own  risk.     Held^   that  the  carrier  Was  R.  Co.,  L.  R.  7  C.  P.  75,  the  dog  was 

liable  for  loss  because  of  its  failure  to  consigned  fastened   by  a  leather  collar 

farnish  him  proper  facilities  for  so  doing,  and  strap,  and  subsequently  escaped  bv 

Wabash,  etc.,  R.  Co.  v,  Pratt,  15  III  App.  slipping  his  head  through  the  collar.  •  It 

177.  was  held  that  the  loss  was  by  the  owner's 

A  railroad  company  received  a  car  load  act,  since  the  dog  was  fastened  by  means 

of  mules,  to  be  delivered  at  A.     It  was  provided  by  the  owner  and  apparently 

led 
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gine  as  to  permit  sparks  therefrom  to  set  it  on  fire ;  ^  he  is  respon- 
sible for  leaving  open  a  car  window,  or  for  any  like  negligence,  by 
which  an  animd  escapes,  although  the  contract  releases  .him  from 
liability  for  escapes ;  *  he  must  throw  water  upon  hogs  who  have 
become  overheated,*  or  take  measures  to  prevent  their  "  piling  up" 
or  crowding  towards  or  away  from  the  car  doors  when  the  train  is 
unavoidably  brought  to  a  lone  stop ;  ^  he  is  liable  for  suffocation 
resulting  from  his  negligence ;  ^  or  for  a  horse's  strangling  by  means 
of  a  halter  when  his  attention  might  have  prevented  it.* 

if)  Liability  for  Delay. — ^The  carrier  is  bound  to  transport  live 
stock  within  a  reasonable  time,  and  without  unnecessary  delay.*" 

fofficient,  and  that  the  carrier  was  ex-  not  prevented  from  performance  of  this 

onerated.  duty  by  any  act  or  refusal  of  defendant 

1.  McFadden  v.  Missouri   Pacific   R.  to  act.    HeU.  that  defendant  cannot  be 

Co.  (Mo.),  4  S.  Western  Rep.  689.  held  liable  for  not  caring  for  the  stock 

Where  the  hay  or  straw  in  the  bottom  after  they  were  unloaded ;   that  such  a 

of  Cftiiie  cars  catches  fire  while  the  ani-  contract  cannot  be  so  construed  as  to  cast 

mals  are  in  transit,  and  the  cattle  are  in-  such  duty  upon  the  defendant, 
jured  in  consequence,  the  company  is        7.  Illinois,  etc.,  R.  Co.  v.  Waters,  41 

liable.     Powell  v.  Pennsylvania  R.  Co.,  111.  73;  Ohio,  etc.,  R.  Co.  v.  Dunbar,  20 

32  Pa.  Sl  414;  Holsapple  v,  Rome,  etc..  111.  623;  Chicago,  etc.,  R.  Co.  v.  Erick- 

R.  Co.,  86  N.  Y.  275;  s.  c,  3  Am.  &  son.  91  111.  613;  Wabash,  etc.,  R.  Co.  v. 

Eng.  R.  R.  Cas.  487.    See  also  Tucker  Black.  11  Bradw.  (111.)  465:  Wabash,  etc., 

V.  Pacific,  etc.,  R.  Co.,  50  Mo.  385.  R.  Co.  v,  McCasland,  11    Bradw.  (111.) 

8.  Indianapolis,  etc.,  R.  Co.  v.  Allen,  491;  Toledo,  etc.,  R.  Co.  v,  Lockhart,  71 

31  Ind.  394;  Oxiey  v,  St.  Louis,  etc.,  R.  III.  627;  Tucker  v.  Pacific,  etc.,  R.  Co., 

Co.,  6s  Mo.  629.  50  Mo.  385:  Sturgeon  v.  St.  Louis,  etc., 

5.  Toledo,  etc..  R.  Co.  v»  Thompson,  R.  Co.,  65  Mo.  569;  Dunn  v,  Hannibal, 
71  lU.  434:  Toledo,  etc.,  R.  Co.  v.  Ham-  etc.,  R.  Co.,  68  Mo.  268;  Philadelphia, 
Uton,  76  111.  393;  Illinois  Central,  etc.,  etc.,  R.  Co.  v.  Lehman,  56  Md.  209; 
R.  Co.  V,  Adams,  42  111.  474.  Moulton  v.  St.   Paul,  etc.,  R.  Co.,  31 

4.  Kinnick  v.  Chicago,   etc.,   R.,   27  Minn.  8$;  s.  c,  47  Am.  Rep.  781;  Baker 

Am.  &  Eng.  R.  R.  Cas.  55.  v.  Louisville,  etc.,  R.  Co.,  10  Lea(Tenn.), 

6.  Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  304;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 
6$  Mo.  569.  149;   East  Tennessee,   etc.,    R.   Co.   v. 

€L  In   Harrison   v.   Missouri  Pacific,  Hale,  27  Am.  &  Eng.  R.  R.  Cas.  36. 

etc.,  R.  Co.,  74  Mo.  364.  a  horse  while  In  Michigan  Southern  &  N.  Ind.  R. 

being  transported  was  strangled  by  his  Co.  v.  McDonough,  21  Mich.  165,  it  was 

halter.     In  the  absence  of  a  special  con-  however,  held,  that  the  statute  of  that 

tract  defining  the  duties  and  liabilities  of  State    passed    in    1855,  which  requires 

the  carrier,  it  was  left  to  the  jury  to  say  freight  to  be  transported  in  the  order  in 

whether  the  carrier  should  not  have  re-  which  it  is  received,  was  not  violated  by 

(fuired  his  servants  to  examine  the  condi*  the  passage  of  a  full  cattle  train  past  a 

tion  of  the  horse  from  time  to  time  dur-  way  station  where  cattle  were  awaiting 

ing  the  transit.  transportation,   which  cattle   could   not 

In  Myers  v,  Wabash,  etc..  R.  Co.,  27  have  been  forwarded  without  making  up 

Am.   &  Eng.    R.  R.  Cas.    53,   the  de-  an  extra  train. 

fendant  railroad  company  entered  into  a  Where  a  common  carrier  was  sued  for' 

special  contract  with  plaintiffs  to  trans-  the  deterioration  in  the  value  of  cattle 

port  a  flock  of  sheep  to  a  certain  point,  between  the  time  when  they  were  first 

there  to  be  transferred  to  another  railroad  offered  for  shipment  and  the  time  when 

for  transportation  to  their  ultimate  desti-  they  were  shipped,  ktld^  to  be  no  defence 

nation.     Under  the  terms  of  the  contract  or  the  refusal  to  ship  that  111.  Rev.  Stat . 

plaintiffs  were  to  take  charge  of  and  care  1874,  pp.  141,  144,  forbade  the  transpor- 

for  the  sheep  while  in  transit,  and  were  tation  of  Texas  or  Cherokee  cattle,  as 

charged  with  the  duty  of  unloading  them  said  statute  to  that  extent  was  unconsti- 

for  the  purposes  of  the  transfer,  and  with  tutional.    Chicago,  etc.,  R.  Co.  v,  Erick- 

all  the  risks  incident  thereto.    They  were  son,  91  111.  613. 
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It  is  no  excuse  that  a  bridge  was  broken  down,^  or  that  the  live 
stock  were  received  on  Sunday.* 

For  mere  loss  of  weight  in  cattle  occasioned  by  delay  a  railroad 
company  will  not  be  held  liable.^  A  delay  caused  by  an  excep- 
tional press  of  business  need  not  be  unreasonable.^  A  delay  caused 
by  a  strike,  a  riot,  or  a  mob  will  be  excused.^ 

(/)  Loss  of  Market. — ^The  carrier  is  not  liable  for  a  loss  of  mar- 
ket resulting  from  delay,  unless  he  had  actual  knowledge,  or  such 
knowledge  might  be  reasonably  inferred  from  the  circumstances 
of  shipment,  that  the  consignment  was  intended  for  a  particular 
market.® 

6.  Connecting  Carriers.^ — In  England  it  is  the  rule  that  the  right 
of  action  lies  only  against  the  iirst  of  several  connecting  carriers.^ 
In  the  United  States  the  opposite  doctrine  has  the  support  of  per- 
haps the  weight  of  authority,  so  that  where  the  contract  of  the 
first  carrier  includes  a  delivery  beyond  the  terminus,  but  stipulates 
against  liability  beyond  its  own  line,  and  a  loss  occurs  on  the  line 
of  a  cpnnecting  carrier,  the  right  of  action  is  against  the  latter, 
who  is  at  liberty  to  claim  the  benefit  of  any  exemptions  in  the 
original  contract.* 

P.  sued  a  railroad  company  for  delay  of  the  company  because  of  a  reduction 

in  transportation  of  cattle.     The  cattle  of  wages.     The  company  had  employees 

were  received  February  12,  and  on  Feb-  enough  left  to  take  the  stock  through  but 

ruary  14  duplicate  contracts  were  exe-  for  the  mob  of  strikers,     ffeld^  that  the 

cuted  for  their  transportation.  Held^  that  company  was  not  liable,  and  that  it  was 

proof  of  delay  on  the  part  of  the  company  immaterial  that  the  strike  was  conceived 

before  the;  signing  of  the  written  contracts  and  organized  while  the  strikers  were  in 

was  admissible.     Cleveland,  etc.,  R.  Co.  the  employ  of  the  company.    (Reversing 

r.  Perkins,  17  Mich.  296.  ~  s.c,  34  Hun  (N.Y.),  50.)  Greismerz/.Lake 

1.  Guinn  v,  Wabash,  etc.,  R.  Co.,  20  Shore,  etc.,  R.  Co.,  102  N.  Y.  563;  s.  c.» 
Mo.  App.  453.  26  Am.  &  Eng.   R.   R.  Cas.  287;  Lake 

2.  Guinn  v.  Wabash,  etc.,  R.  Co.,  20  Shore,  etc.,  R.  Co.  v.  Bennett,  6  Am.  & 
Mo.  App.  453;  Philadelphia,  etc.,  R.  Co.  Eng.  R.  R.  Cas.  391. 

V,  Lehman,  56  Md.  209.  See  also  Carriers  of  Goods,  2  Am. 

8.  Ohio,  etc.,   R.   Co.  v,  Dunbar,  20  &  Eng.  Encyc.  of  Law,  847. 

111.  623.    See  also,  on  the  subject  of  de-  6.  Philadelphia,  etc.,  R.  Co.  v.  Lehman, 

lay,  Frazter  v,  Kansas  City,  etc.,  R.  Co.,  56  Md.  209;  s.  c,  6  Am.  &  Eng.  R.  R. 

48  Iowa,  571.  Cas.  194;  Home  v.  Midland,  etc.,  R.  Co., 

4.  In  an  action  against  a  railroad  com-  L.  R.  8  C.  P.  131;  Leonard  v,  Fitchburg, 

pany,  as  a  carrier  of  cattle,  for  delay  in  etc.,  R.  Co.,  9  North  East.  Rep.  (Mass.) 

delivering  them  at  their  destination,  an  667. 

instruction  that  the  carrier  was  under  a  In  Conger  v.  Hudson  R.  R.  Co.,  6 
duty  to  carry  within  a  reasonable  time  Duer  (N.  Y.),  375,  it  was  held  that  where 
is  not  material  error,  when  in  another  delay  in  shipment  is  excused,  the  carrier 
instruction  the  jury  are  told  that,  in  de-  is  not  liable  for  any  damage  resulting 
termining  what  was  a  reasonable  time,  from  such  delay,  nor  it  seems  where 
all  the  surrounding  circumstances  must  there  is  no  stipulation  to  carry  by  a  par- 
be  kept  in  view,  and  that  a  delay  caused  ticular  train  or  in  season  for  a  particular 
by  an  unusual  and  exceptional  press  of  market  day. 

business  was  not  to  be  considered  as  un-  7.  See  this  whole  subject  reviewed  in 

reasonable.  Illinois  Central,  etc.,  R.  Co.  Carriers  of  Goods,   2  Am.  &    Eng. 

zr.  Haynes,  1  Southern  Rep.  (Miss.)  765.  Encyc.  of  Law,  859. 

6.  A  railroad   company  was  delayed  8.  Coxon  v.  Great  Western,  etc.,  R. 

for  eleven  days  in   its  carriage  of  live  Co.,  5  H.  &  N.  615. 

stock  by  strikers  who  had  left  the  employ  9.  Halliday  v,  St.  Louis,  etc.,  R.  Co., 
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7.  8tetator7  Segnlatioiii  ai  to  TnnipiDrUtion  of  live  Btook. — In 
the  following  States  statutes  forbid  that  animals  in  course  of 
trani^>ortation  by  a  railroad  company  shall  be  confined  for  a  longer 
time  than  so  many  hours  without  unloading :  Maine^  Massacku- 
settSj^  New  Hampshire?  Vermont?  New  York?  South  Carolina? 
Icwa? 

In  Maine?  railroad  companies  are  to  give  cars  containing  cattle 
a  continuous  passage,  in  preference  to  other  freight.  Animals  are 
to  be  loaded  so  as  to  be  able  to  stand  comfortably,  animals  of  one 
kind  only  are  to  be  loaded  in  the  same  compartment,  and  young 
animals  are  not  to  be  loaded  with  those  large  and  mature,  except 
in  the  case  of  dams  with  their  own  sucklings. 

In  Ohio?  carriers  of  live  stock,  upon  the  discovery  of  contagi- 
ous diseases  among  the  stock  in  their  possession,  are  to  take  active 
measures  to  prevent  its  spread,  and  are  to  disinfect  cars  and 
stalls. 

In  Nebraska?^  railroads  are  required  to  keep  their  stock  cars 
clean,  and  to  see  that  they  are  clean  when  they  enter  the 
State. 

In  Pennsylvania?^  the  owner,  drover,  or  shipper  of  Kvc  stock 
shall  have  the  right  at  all  seasonable  hours  to  enter  stock  yards 
and  feed  and  care  foe  their  animals,  and  also  to  provide  suitable 
bedding,  after  the  cars  have  been  designated,  provided  it  is  of  the 
usual  kind,  and  does  not  increase  the  carrier  s  risk. 

In  lowa?^  a  statute  prevents  the  carriers  of  live  stock  from  ex- 
empting themselves  by  any  contract,  receipt,  rule,  or  regulation 
from  the  liability  of  the  common  carrier. 

8.  Aetionf  Againft  Carriers  of  live  Stock. — {a)  Burden  of  Proof. — 
The  burden  of  proof  where  loss  or  injury  has  occurred  in  the 
carriage   of  live   stock  is   primarily  upon    the    carrier.     He    is 

74  Mo.  I5Q.     Compare  St.  Louis,  etc.,  R.  might  have  made  up  for  its  defanlt    See 

Co.  V.  Piper,  13  Kans.  505.  also   Myrick  v.  Michigan  Central,  elG», 

A  railroad  company  receiving   goods  R.  Co.,  107  U.  S.  loa. 

to  be  transported  over  several  lines  of  1.  Maine  Rev.  St.  ch.  124,  $  36^ 

railroad  is  not  responsible  for  the  negli-  2.  Mass.  Pub.  St.  ch.  207,  g  55. 

gence  of  other  carriers  beyond  its  ter-  8.  Gen.    Laws    New   Hampsblra^   ck, 

minos,  unless  it  has  contracted  to  trans-  281,  §  28. 

port  the  property  beyond  its  own  line.  4.  Vermont  Rev.  Laws,  %  418s. 

Kecetving  live  stock  consigned  by  marks  6.  New  York  Rev.  St.  p.  1605. 

on  the  bill  of  lading  to  a  point  beyond  its  6.  S.  Car.  Gen.  St.  §  1479. 

own  terminus  does  not  import  an  agree-  7.  Code  of  Iowa,  g  403a. 

ment  to  carry  to  the  destination  named.  8.  Maine  Rev.  St.  ch.  124,  §  3^ 

Ortt  V,  Minneapolis,  etc.,  R.  Co.  (Minn.),  9.  Code  of  Ohio,  §  421a. 

31  N.  W.  Rep.  519.  10.  Laws  of  Neb.  18x7,  ch.  149^ 

In  Philadelphia,  etc.,  R.  Co.  v.  Leh-  11.  Act  16,  Dec.  1863,  ^  i,  P.  L.  1124; 

man,  56  Md.  209;  s.  c,  6  Am.  &    Eng.  Purd.  Dig.  tit.  Common  Carriers,  p.  221. 

R.  R.  Cas.  194,  it  was  held  that  if  the  de-  18.  Code  of  Iowa,  g  1308;  McDaniel  v, 

fendant  had  been  guilty  of  such  negli-  Chicago,  etc.,  R.  Co.,  24  Iowa,  412;  Mc- 

gence  in  the  transporutton  of  live  stock  Cunet/.  Burlington,  etc..  R.  Co.,  5a  Iowa, 

as  to  render  it  liable,  it  could  not  relieve  600:    article    "Transportation    of    Live 

itself  by  showing  tliat  a  connecting  road  Stock/'  19  Cent.  Law  Joor.  fk  168. 
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bound  to  show  that  such  loss  or  injury  resulted  from  one 
of  the  perils  excepted  by  the  rules  of  law  applicable  to  the 
case  or  by  the  terms  of  a  valid  and  special  contract.^  Where 
it  appears  that  the  negligence  of  the  carrier  has  combined  with  the 
cause  of  loss  excepted  by  law  or  the  terms  of  the  contract,  the 
carrier  is  none  the  less  liable.^ 

A  contract  imposing  upon  the  consignor  the  duty  to  care  for 
the  stock  in  transit  will  shift  to  him  the  burden  of  proving  negli- 
gence* 

{b)  Evidence. — ^The  evidence  admissible  in  cases  involving 
carriers  of  live  stock  will  sufficiently  appear  from  the  other 
branches  of  this  title,  but  some  decisions  are  mentioned  in  the 
notes,* 

if)  MeasuTie  of  Damages, — The  English  Railway  and  Canal  Traffic 
Act  limits  tlie  liability  of  carriers  of  live  stock  to  a  certain  sum  per 
head,  unless  a  special  valuation  is  placed  upon  the  animal,  and  an 
increased  charge  paid  for  its  transportation.^ 

1.  Evans   v.   Fitchbnrg.  etc.,  R.  Co.,  shipper,  is  the  sole  evidence  of  the  agree- 

IX X  MaM.  142;  Toledo,  etc,,  R.  Co.  v,  ment,  although  it  differs  from  the  pre- 

Durkin,  Ji6  lU.  395 ;  McCoy  v.  K.  &  D.  vious  oral  agreement,  and  the   shipper 

M.   R.   Co.,  44  Iowa,    424;  St.  Louis,  did  not  read  it     St.  Louis,  etc.,  R.  Co. 

etc.,  R.  Co.   V.  Abels,  60  Miss.   1017;  v.  Cleary,  77  Mo.  634;  s.  c,  16  Am.  & 

South,  etc.,  R.  Co.  v.  Henlein,  52  Ala.  Eng.  R.  R.  Cas.  122. 

606.  Under  the  ordinary  counts  against  a 

8.  Ozley  v.  9t.  Louis,  etc.,  R.  Co.,  65  railroad  company  as  a  carrier,  it  has  been 

Mo.  629.  held  that  the  owner  of  cattle  cannot  re- 

8.  Where  by  special  contract  the  car*  cover  for  injuries  occasioned  him  by  the 

rier  of  stock  has  agreed  to  take  charge  of  misrepresentations    of    the    company's 

it,  the  bufden  of  proving  negligence  is  on  agent,  whereby  he  was  induced  to  place 

the  owner.     McBeath  v,  Wabash,  etc.,  his  animals  on  a  slow  train  instead  of  a 

R.  Co.«  so  Mo.  App.  445.  fast  one.    Maslin  v.  B.  &  O.  R.  Co.,  14 

Where  an  owner  specially  contracts  to  W.  Va.  180. 
load  and  onload  and  to  take  care  of  the  Where  in  an  action  to  recover  for  in- 
stock,  the  burden  of  proving  negligence  juries  done  to  cattle  while  in  transit,  the 
on  the  part  of  the  railroad  company  in  carrier  gives  evidence  of  a  custom  that  in 
case  of  injury  to  his  stock  while  en  route  all  cases  the  owner  shall  accompany  the 
is  upon  him.  Clark  t/.  St.  Louis,  etc.,  R.  cattle  and  take  care  of  them,  the  plain- 
Co.,  64  Mo.  440;  Bankard  v.  B.  &  O.  R.  tiff  will  be  permitted  to  testify  that  he 
Co.,  34  Md.  197;  St.  Louis,  etc.,  R.  Co.  v.  never  heard  of  such  a  custom.  Evans- 
Piper,  13  Kans.  510;  Louisville,  etc.  R.  ville,  etc.,  R.  Co.  v.  Young,  28  Ind. 
Ca  9.  Hedger,  9  Bush  (Ky.),  645.  216. 

Where  a  horse  in  apparent  good  health  And  in  a  like  case,  where  the  plaintiff 

was  shipped  on  boani  a  steamer,  and  sought  to  recover  for  injuries  done  to  a 

was  delivered  in  a  sick  and  dying  condi-  short-horned  cow,  it  was  held  that  evi- 

tion,  but  without  any  external  injuries,  dence  was  inadmissible  on  the  part  of  the 

Juld^  that  some  negligence  on  the  part  of  company.     Defendant    should    show    a 

the  carrier  must  be  shown  by  the  ship-  usage    not   to  transport  such    animals, 

per  before  the  harden  would  be  thrown  McCune  v.  B.,  C.   B.  &  N.   R.  Co.,  52 

on  the  carrier  to  show  he  was  not  in  Iowa,  600.     Compare  Bills  v.  New  York 

fault.    The  Sar^gossa  ,3  Woods  C.  C.  Central,  etc.,  R.,  84N.  Y.  5;  s.  c,  3  Am. 

380.  &  Eng.  R.  R.  Cas.  318. 

4.  A  common  carrier  may  by  special  6.  17  &  18  Vict.  c.  31,  sec.  7,  provides 

contract  limit  hfs  liability,  and  in  the  ab-  that  no  greater  damages  shall  be  recov- 

sence  of  frand  or  mistake  a  contract  for  ered  for  the  loss  of,  or  for  any  injury 

the  timasportaUon  of  cattle,  signed  by  the  done  to  any  of  such  animals  beyond  the 
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If  a  false  declaration  of  value  is  made  it  estops  the  consignor 
from  proving  any  value  beyond  that  declared.^  , 

Where  the  carrier  incidentally  acquires  information  as  to  the 
value  of  animals  consigned,  but  the  consignor  does  not  declare  that 
value,  the  carrier  cannot  refuse  to  transport  the  animal  because  the 
additional  charges  are  not  paid  as  provided  in  the  act.'  The  limi- 
tation of  the  carrier's  liability  ta  a  specified  sum  holds  good,  under 
this  statute,  even  though  there  be  no  special  contract,*  or  where 
the  contract  or  delivery  is  incomplete.^ 

The  ordinanr  measure  of  damages,  where  the  time  for  delivery 
has  been  specified,  is  the  difference  in  value  of  the  live  stock  when 
finally  delivered,  and  the  market  value  at  such  specified  time.^  To 
these  damages  may  be  added  such  legitimate  charges  for  expenses 
arising  but  of  the  detention  as  appear  to  be  just  and  reason- 
able.*^ 

In  estimating  the  value  of  animals  it  has  been  held  allowable  to 

sums  hereinafter  mendoned,  that  ia  to  Cas.  133,  it  was  held  that  such  damages 

say :  For  aoj  horse,  £  50;  for  any  neat  for  breach  of  contract  mav  be  allowed  as 

cattle,  per  bead,  /15;  for  any  sheep  or  are  naturally  the  resOlt  of  the  breach,  or 

pigs,  per  bead,  £2,  unlesb  the  person  as  may  fairly  be  considered  as  having 

seodiog  or  delivering  the  same  to  such  been   within  the    contemplation  of  the 

company  shall  at  the  time  of  such  deliv-  parties  at  the    time    the   contract  was 

ery  have  declared  them  to  be  respectively  made. 

of  higher  value  than  as  above  mentioned,  When  it  is  within  the  knowledge  of  a 

paid  an  Increased  charge,  etc  railway  company  that  cattle  which  it  has 

The  reasonableness  of  the  percentage  contracted  through  its  agents  to  receive 

charged  for  extra  value  is  for  the  jurv.  at  a  specified  time  and  to  transport  to  a 

Harrison  9.  London,  etc.,  R.  Co.,  31  L.  particular  destination  are  intended  for 

J.  Q.  B.  IZ3;  a  B.  &  S.  133.  sale  on  their  arrival  there,  and  the  com- 

where  cattle  become  out  of  condition  pany,  without  fault  of  the  owner  of  the 

daring  the  journey,  this  amounts  to  "in-  cattle,  violates  the  contract,  and  does  not 

jury"  within  the  meaning  of  the  act.  All-  receive  the  cattle  until  a  later  period, 

daj  9.  Great  Western,  etc.,  R.  Co.,  34  whereby  loss  results,  the  difference  be- 

L.  J.  Q.  B.  5;  5  B.  &  S.  903.  tween  the  value  of  the  cattle  at  the  place 

1.  McCance  v.  London,  etc.,  R.  Co.,  of  destination  when  they  should  have  ar- 

7   H.  ft  N.  477;  31  L.  J.  Ex.  65;  10  W.  rived  there  under  the  contract,  and  when 

R.  154;  3  H.  ft  C.  343;  34  L.  J.  Ex.  39;  they  did  arrive  there,  is  a  measure  of 

10  Tur.  N.  S.  1058;  zz  L.  T.  N.  S.  436;  damage.    If  there  is  no  other  deteriora-, 

12  W.  R.  Z086.  tion  due  to  the  delay  of  the  carrier,  that 

S.  Robinson  v,  London,  etc,  R.  Co.,  must  also  be  taken  into  consideration  in 

19  C.  B.  N.  S.  5z;  34  L.  J.  C.  P.  334;  Z4  estimating  damage. 

Jar.  N.  S.  390;  13  W.  R.  66a  The  rule  which  makes  the  measure  of 

8.  Hill  V.  London,  etc.,  R.  Co.,  4a  L.  damages  the  difference  between  the  value 

T.  N.  S.  513.  of  goods  at  the  place  of  shipment  and 

4.  Hodgman  v.  West  Midland  R.  Co.,  their  value  at  the  point  of  destination 

5  Best  6l  S.  Z73;  33  L.  J.  Q.  B.  333;  zo  applies  to  cases  where  the  goods  are  never 

lor.  N.  S.  673;  10  L.  T.  N.  S.  609;  I3  delivered  at  all  at  their  ultimate  destina- 

w.  R.  1054;  s.  c,  affirmed,  35  L.  J.  Q,  B.  tion,  and  not  where  there  has  been  loss 

85:  13  W.  R.  758.  sustained  by  the  failure  to  start  them  on 

8.  Black  «r.  Camden  &  Amboy  R.  Co.,  time  from  the  point  of  shipping.  See  also 

45  Barb.  (N.  Y.)  40;  Smith  c  N.  Y.  &  East   Tennessee,  etc.,  R.  Co.  v.  Hale 

N.   H.  R.  Co.,  Z3  Allen  (Mass.),,  531;  (Tenn.),   37  Am.  &  Eng.   R.   R.   Cas. 

Sangamon,  etc.,  R.  Co.  v.  Henry,  Z4  lU.  36. 

156;  Sturgeon  v,  St.  Lonts,  etc.,  R.  Co.,  8.  Texas  Pacific,  etc,  R.  Co.  v.  Nichol- 

65  Mo.  569.  son,  61  Tex.  49Z;  s.  c,  az  Am.  &  Eng. 

'  In  Texas  Pacific  R.  Co.  v.  Nicholson,  R.  R.  Cas.  133  ;   Glascock  m»  Chicago* . 

61  Tex.  491;  s.  c,  ai  Am.  &  Eng.  R.  R.  etc.,  R.  Co.,  69  Mo.  589. 
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receive  the  testimony  of  witnesses  who  have  derived  their  informar 
tion  wholly  through  the  newspapers.^  The  value  at  the  place  of 
destination  is  the  criterion.*.  If  there  is  no  market  value  at* that 
point,  such  value  may  be  ascertained  by  proof  of  the  market  value 
at  other  convenient  points.* 

The  damages  which  may  be  recovered  must  be  proximate,  and 
not  remote.* 

It  has  been  held  in  an  action  against  the  carrier  for  failure  to 
deliver  cattle  within  the  time  agreed,  that  interest  from  the  date  of 
the  breach  of  the  contract  (if  the  suit  is  considered  as  ex  contractu) 

A  parol  undertaking  was  made  by  a  at  that  point,  such  value  may  be  ascertain- 

railroad  compapy  to  furnish  cars  on  a  ed  by  proof  of  the  market  value  at  other 

particular  day  to  transport  cattle   from  convenient  points, 

a  point  in  North  Carolina  to  Richmond,  In   Louisville,  etc.,  R.  Co.  v.  Mason, 

with  knowledge  of  the  shipper's  purpose  ii  Lea  (Tenn.),  ii6;  s.  c,  i6  Am.  &  Eng. 

to  have  the  cattle  delivered  at  the  desti-  R.  R.  Cas.  241,  it  was  held,  in  an  action 

nation  in  time  for  a  particular  market  against  a  railroad  company,  as  a  common 

day.     The  company  failed  to  have  the  carrier,  for  damages  to  horses  in  transit, 

necessary  cars  in  readiness,  and  the  ship-  the  measure  of  damages  would   be  the 

ment  was  delayed  until  a  later^day,  when  value  of  the  horses  killed  and  the  deprecia- 

tbe  cattle  were  sent,  and  a  bill  of  lading  tion  in  the  value  of  those  injured,  at  the 

then  given,  the  form  of  which  limited  the  place  of  delivery,  but  direct  testimony  by 

liability  of  the  company  as  to  detention,  the  opinion  of  witnesses  of  that  value  or 

measureof  damages, etc.. m  consideration  depreciation  is  not  indispensable;   it  is 

of  a  reduced  rate  of  freight.     Held^  that  sufficient  if  there  is  proof  of  these  facts  la 

the  parol  undertaking  was  not  merged  the  market  of  a  neighboring  State  con 

in  the  contract  arismg  out  of  the  bill  of  nected  with  the  place  by  railroad,  and  a 

lading,  and  that  the  shipper  was  there-  full  description  of  the  animals  and  their 

fore  entitled  to  damages  consequent  upon  qualities,  and  of  the  character  of  the  in- 

the    detention.     Hamilton    v.  Western,  juries.   * 

etc.,  R.  Co.  (N.  Car.),  3  S.  Eastern  Rep.  4.  In   McAlister  v.  Chicago,  etc.,  R 

164.  Co.,  74  Mo.  351;  s.  c.,  7  Am.  &  Eng.  R. 

1.  Cleveland    &    Toledo    R.    Co.    v.  R.  Cas.  373,  it  was  held  that  in  the  ab- 

Perkins,  17  Mich.  296.     If  the  verdict  in  sence  of  evidence  to  show  that  h,  carrier 

such  case  be  excessive,  it  will  be  set  aside  receiving  cattle  for  transportation  from  » 

by  the  court.    Harris  v.  Panama  R.  Co.,  connecting  carrier  was  for  any  reason 

5  Bosw.  (N.  Y.)  313.  bound  to  continue  the  transportation  in 

9.  Davis  V.  New  York,  etc.,  R.  Co.,  i  the  same  cars  in  which  the  cattle  came  to 
Hilt.  (N.  Y.)  543;  Louisvillel  etc.,  R.  Co.  it,  or  had  notice  that  they  were  of  a  kind 
V.  Mason,  11  Lea  (Tenn.),  116;  s.  c,  16  which  it  was  unlawful  to  unload  within 
Am.  &  Eng.  R.  R.  Cas.  241;  Texas  the  limits  of  the  State,  the  receiving  car- 
Pacific  R.  Co.  V,  Nicholson,  61  Tex.  491 ;  rier  will  not  be  compelled  to  make  good 
s.  c,  31  Am.  k.  Eng.  R.  R.  Cas.  X33;  to  the  shipper  damages  sustained  by  him 
East  Tennessee,  etc.,  R.  Co.  v.  Hale  by  reason  of  the  seizure  and  sale  of  the 
(Tenn.),  37  Am.  &  Eng.  R.  R.  Cas.  cattle  to  pay  a  fine  impi/sed  upon  him  in 
36.  consequence  of  its  having,  against  his 

S.  In  East  Tennessee,  etc.,  R.  Co.  v,  objection,  unloaded  the  cattle    for  the 

Hale  (Tenn.),  37  Am.  &  Eng.  R.  R.  Cas.  purpose  of  reloading  them  into  its  own 

06,  it  was  held  that  in  an  action  against  a  cars.    Such  damages  are  too  remote,  and 

failroad  company  for  failure  to  deliver  a  cannot  be  held  to  have  been  within  the 

car-load  of  mules  according  to  a  contract  contemplation  of  the  parties, 

under  which  the  company  agreed  to  de-  A  recovery  cannot  be  had  for  the  loss 

liver  within  a  reasonable  time  at  Dalton,  of  profits  anticipated  from  letting  a  jack 

Ga.,   the    measure    of  damages  is   the  to  mares,  where  the  use  to  which   the 

difference  in  the  market  value  of  the  animal  was  to  be  put,  and  the  carrier's 

stock  at  that  point  when  it  should  have  knowledge  of  the  same,  are  not  averred 

been,  and  when  it  was  in  fact,  delivered  and   proved.     Chicago,  etc,  R.   Co.   v. 

there;  and  if  there  was  no  market  value  Hale,  83  111.  360.    &e  alia  Sanyiinoiit 
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or  froni  the  date  of  the  injury  (if  the  action  be  viewed  as  one  in 
tort)  may  be  allowed  if  plaintiff  recovers  damages.^ 

There  is  a  conflict  of  opinion  as  to  how  far  a  carrier  may,  in 
effect,  limit  his  liability  for  negligence  by  a  contract  which  stipu- 
lates that  he  shall  be  liable  only  in  a  certain  sum,  unless  the  value 
of  animals  worth  a  greater  sum  is  declared,  and  an  increased 
chaise  paid  therefor.  The  United  States  supreme  court  has 
recently  affirmed  the  rule  which  limits  the  carrier's  liability,  even 
though  guilty  of  negligence,  to  the  valuation  fixed  by  the  shipper 
in  the  contract.^  In  several  of  the  States,  however,  it  is  held  that 
the  law  preventing  a  carrier  from  limiting  his  Inability  for  negligence 
by  means  of  any  contract  is  too  well  settled  to  permit  of  its  modi- 
fication even  to  this  extent.^ 

etc,  R.  Co.  V.  Henry,  14  III.  156;    Mc-  son,  30  Kan.  645;  s.  c. ,  z6  Am.  &  Eog. 

Alister  v.  Chicago,  etc.,  R.  Co.,  74  Mo.  R.  R.  Cas.  158. 

351;  8.  c,  7  Am.  &  Eng.  R.  R.  Cas.  373.  A  horse  was  shipped  by  railroad,  and 

1.  Illinois,    etc.,   R.    Co.   v.   Haynes  the  carrier  arbitrarily  inserted  in  the  bill 

(MissA  I  South.  Rep.  765.  of  lading  the  words,  '*  Value  not  to  ex- 

9.  Hart  V.  Pennsylvania  R.,  ii3  U.  S.  ceed  fioo."    The  horse  was  injured  by 

331;  8.  c,  18  Am.  &  Eng.  R.  R.  Cas.  604;  the  carrier's  negligence.    Held^  that  the 

s.  c,  3  McCrary  (C.  C),  333;  Harvey  v,  owner  was  not  limited  in  the  recovery 

Terre    Haute,    etc.,   R.,   74    Mo.    538;  by  the  above  words.    Kansas  City,  etc.. 

Squire  v.  New  York  CentrsJ,  etc.,  R.,  98  R.  v,  Simpson,  30  Kans.  645;  s.  c,  46 

Mass.  239;  South,  etc.,  R.,  v,   Henlein,  Am.  Rep.  104. 

52  Ala.  ,606.  In  McCune  v.  Burlington,  etc.,  R.,  5a 

An  agreement  between  the  shipper  and  Iowa,  600,  where  the  carrier  attempted 

the  carrier  fixing  the  value  of  the  animal  to  enjforce  a  regulation  that  no  valuable 

at  the   tinof  and   place  of  shipment  as  stock  should  be  shipped  over  his  road 

the  basis  for  damages,  ^  is  valid.     Chi*  unless  the  consignor  signed  a  contract 

cago»   etc,  R.   v.    Harmon,  i    IlL   App*  releasing  the  carrier  from  liability   for 

64a  anything  beyond  the  value  of  ordinary 

A  condition  in  a  bill  of  lading  expres-  stock,  it  was  held  that  such  regulation 

sed  the  ^Ine  of  a  cow  shipped  over  de  was  void  under  Iowa  Code,  sec  1308, 

fendant's  railroad  to  be    of   a   certain  which  declares  that  the  carrier  cannot 

value,  and  that  the  carrier  assumed  no  exempt  himself  by  any  contract,  receipt, 

liability  for  iniuries  to  the  animal,  ex-  rule  or  regulation,  from  the  liability  of  a 

oepc  from  collision  of  trains,  in  which  common  carrier. 

case  the  carrier  was  not  to  be  liable  for  a  In  Chicago,  etc.,  R.  v.  Abels,  60  Miss. 

greater  sum  than  that  specified  in  the  X017;  s.  c,  21  Am.  &  Eng.  R.  R,  Cas. 

agreement.     Animals  of  greater  value  X05,  it  was  held  that  a  common  carrier 

than  that  specified  were  charged  at  a  cannot  avoid  payment  of  full  damages  to 

higher  rate.    The  animal,  while  in  tran-  property  which  he  has  undertaken   to 

sit,  was  injured  by  a  fire  which  caught  transport,  by  showing  a  special  contract 

from  sparks    from  a   locomotive,    and  limiting  in  advance  his  liability   to  an 

died   in    consequence.     Htld^  that  the  amount  less  than  the  real  loss  sustained 

carrier's    liability   was   limited    to    the  by  the  shipper. 

valuation  expressed  in  the  agreement.  In  Mcradden  v.   Missouri  Pacific  R. 

and  that  the  plaintiff  was  bound  by  the  (Mo.),  4  So.  West.  Rep.  689,  it  was  held 

agreement  as  made  in  his  behalf  by  his  that  whether  a  stipulation  in  a  bill  of 

agent     Hill  v.  Boston,  etc.,  R.  (Mass.),  lading  or  contract  of  shipment,  whereby 

xo  N.  East.  Rep.  836.  a  common  carrier  limits  his  liability  to  a 

See  generally, on  this  subject.  Carriers  certain  fixed  sum  for  each  head  of  stock 

OF   Goods,    2  Am.  ft  Eng.  Encyc  cf  to  be  transported,  shall  li^it  the  shipper 

Law.  to  such  sum  in  case  the  goods  are  de- 

S.  Moolton  V.  St.  Paul,  etc.,  R.,  3f  stroyed  by  the  carrier's  negligence,  d<^ 

Minn.  85;  s.  c,  la  Am.  ft  Eng.  R.  R«  pends  on  the  fact  whether  the  shipper 

19;  Kansas  City,  etc,  R.  v.  Simp-  has  received  adequate  ooosidcBnttioa  lor 
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CABBT. — ^To  convey,  bear,  or  transport,  by  sustaining  the  thing 
carried,  or  causing  it  to  be  sustained ;  generally  implying  motion 
from  the  speaker,  and  so  often  followed  by  the  particles  away  and 
offy  and  opposed  to  bring  ox  fetch}- 

the  concession.  If  obtained  from  the  tion  is  not  essential  to  constitute  a  cany- 
shipper  by  a  false  representation  that  his  ing  within  the  meaning  of  that  section." 
goods  are  to  be  earned  at  a  special  and  Owen  v.  State,  31  Ala.  ^89. 
reduced  rate,  in  consequence  thereof,  Carry  Away. — An  indictment  against  a 
such  a  stipulation  is  not  binding  upon  thief  averring  that  he  did  "feloniously 
him,  in  the  absence  of  bad  faith  on  his  steal,  take,  and  carry  "  the  goods  is  insuf- 
part  towards  the  carrier.  ficient  for  want  of  adding  "away"  after 

Autboritlss for  Carriers  of  LiTS  Stoek.— >  "carry."    "  The  word   '  carry '  has  not 

Angellon  Carriers (5th Ed.);  Hutchinson  the  same  meaning  as  the  words  'carry 

♦n  Carriers;  Lawson's  Contracts  of  Car-  away.'    The  words  '  did  take  and  carry 

Hers;  Redman's  Law  of  Railway  Car-  away '  are  a  translation  of  the  words  ^^7 

tiers  (sd    Ed.),   London,  1S80;    Article  tt  asp&rtavit,  .  .  .  But  no  single  word  in 

"Transportation  of  Live  Stock"  (Henry  our  language  expresses  the  meaning  of 

Austin),  19  Cent.  Law  Jour.  i6x;    Note  asportavit.    Hence,  the  word  'away 'or 

to  Clarke  v.  Rochester,  etc.,  R.,  67  Am.  some  other  word  must  be  subjoined  to 

Dec.  905;  Notes  tiD  Am.  &  Eng.   R.  R.  the  word  'carry'  to  modify  its  general 

Cas.,  vols.  I  to  87.  signification  and  give  it  a  special  and  dis- 

1.  Worcester.  tinctive  meaning."    Com.   v.  Adams,  7 

Carry   Arms. — "  Carry,"  in  the  sense  Gray  (Mass.),  45.    And  see  Bish.  Dir.  & 

M  the  statutes  prohibiting  the  "  carrying  Trus.  g  58a,  n.  6. 

of  arms,"  means  "  wear."    "When  we  But  in  State  v.  Mann,  25  Ohio  St.  668, 

use  the  expression   *  he    carries  arms,  it  was  held  that  in  an  indictment  for  lar- 

we  mean  '  he  goes  armed '  or  'he  wears  ceny  the  word  "steal"  implies  a  carrying 

arms.'    This  is  manifestly  the  sense  in  away,  and  therefore  an  indictment  charg- 

wfaich  the  word  was  used  by  the  legisla-  ing  that  the  defendant  did  "feloniously 

ture,  and  we  know  of  no  other  single  steal,  take,  and  drive"  a  sheep,  without 

word  which  could  more  clearly  convey  alleging  that  he  drove  or  carried  it  away^ 

the  meaning  intended  to  be  conveyed  was  sufficient.   * 

than  the  word  '  carry.'  In  this  sense  P.  The  phrase  "  taking  and  carrying  away 
was  not  only  literally  carrying  a  forbid-  a  negro"  does  not  imply  that  it  was  done 
den  weapon,  but  he  was  'carrying  it,'  "by  force  or  violence,"  an<i^- without 
that  is,  '  he  was  going  armed,'  contrary  those  words  is  insufficient  in  an  indict- 
to  the  true  meaning  of  the  statute.  It  ment.  Hamilton  v.  Com.,  3  Pen.  &  W. 
will  be  observed  that  the  interpretation  (Pa.)  142. 

which  we  give  to  the  word  '  carry  '  meets  Lifting  up  a  bag  from  the  bottom  of  a 
and  carries  out  the  manifest  purposes  of  boot  of  a  coach  when  it  is  not  entirely  re- 
the  legislature,  which  was  not  only  to  moved  from  the  space  first  occupied,  but 
make  criminal  ^he  habitual  carrying  or  each  specific  part  is  removed,  is  "carry- 
wearing  of  [various  weapons],  but  also  ing  it  away."  Rex  v.  Walsh,  i  Moody, 
to  make  criminal  a  single  act  of  wearing  14. 

or  carrying  one  of  these  weapons,  when  Carried  Into  any  Port  In  England  means 

it  is  so  worn  or  caroled,  with  the  intent  something  different    from   *'  imported," 

of  thus  going  armed.  .  ;  .  To  constitute  and  the  phrase   is  applicable   to  goods 

the   carrying  criminal,  the   intent  with  where  the  parties  contemplated  that  they 

which  it  is  carried  must  be  that  of  going  would,  or  at  least  might,  be  carried  into 

armed,  or  being  armed,  or  wearing  it  for  and  delivered  in  an  English  port,  and  it 

the  purpose  of  being  armed."    Page  v.  Was  provided  in  the  bill  of  lading,  and 

State,  3  Heisk.  (Tenn.)  198  n.  the  master  in  fact  put  into  an  English 

To  have  a  weapon  upon  the  person  is,  port  for  orders,  in  part  fulfilment  of  the 

in  contemplation  of  law,  to  "  carry  "  it.  contract  of  carriage.     Dapneto  v,  Wyllie, 

State  V,  Caner,  36  Tex.  89.  L.  R.  5  P.  C.  482,  490-2. 

The  word  "  carries,"  in  an  act  prohib-  Carry  Off. — A  covenant  by  a  lessee  not 

iting  carrying  concealed  weapons,  is  used  to  "  carry  off  "  hay  is  not  broken  by  his 

as  the  synonym  of  "  bean."    "  Locomo-  creditors  attaching  a  quantity  of  hay  on 

16; 
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mesne  process  and  carrying  it  off  against  kept  and  the  meeting  of  its  directors 
his  consent.  '*The  words  of  the  cove-  and  shareholders  held,  and  having  like- 
nan  t,  taken  strictly,  will  reach  only  a  wise  a  large  station  at  Chester,  through 
voluntary  removal  of  hay,  etc..  by  the  de-  which  ran  several  branch  lines,  the  en- 
fendants."  Smith  v,  Putnam,  3  Pick,  tire  management  of  their  line  there 
(Mass.)  223;  4  Wheel.  Am.  C.  L.  34.  being  conducted  by  a  district  superin- 
A  cart  ^<«'iff/i?r  manure  is  exempt  from  tendent,  under  the  general  management 
toll  as  a  cart  "carrying  manure."  Har-  of  the  company  in  London,  is  not  **car- 
rison  V.  James,  2  Chit.  547.  rying  on  business "  in  Chester.  Brown 
Carrying  oa  BqiIbbsb.— "  To  sell  whis-  v,  Lond.  &  N.  W.  k.  Co.,  4  B.  &  S.  326. 
key  on  a  '  few  several  occasions '  within  a  A  company  having  a  station  in  London, 
period  of  twelve  months  could  not  be  where  a  considerable  portion  of  their 
just  esteemed  the  being  engaged  in  or  business  is  transacted,  but  whose  princi- 
carrying  on  the  business  of  a  wholesale  pal  station,  where  the  meetings  of  the 
dealer  in  the  business  of  whiskey."  directors  are  held  and  the  general  and 
Espy  V.  State,  47  Ala.  538.  substantial  business  of  the  company  con- 
To  "  engage  in  Or  carry  on  any  busi-  ducted,  is  without  the  city,  does  not 
ness,"  within  the  meaning  of  the  revenue  "carry  on  business  "  within  the  jurisdic- 
law,  is  to  pursue  an  occupation  or  em-  tion  of  the  mayor's  court.  Le  Tailleur 
ploymcnt  as  a  livelihood  or  a  source  v.  S.  E.  R.  Co  ,  3  C.  P.  D.  x8. 
of  profit.  *'  It  is  not  necessary  that  it  .  Selling  an  occasional  drink  of  spirits 
should  be  the  sole  or  exclusive  business  out  of  a  bottle,  not  In  a  bar-room,  where 
or  occupation.  It  may  be  pursued  while  no  intention  of  defrauding  the  national 
jmisuing  another  business  or  in  connec-  revenues  is  apparent,  is  not  "carrying 
tion  with  another;  and,  in  either  case,  on  the  business  of  a  retail  liquor-dealer 
the  party  would  be  punishable.  It  is  without  having  paid  the  special  tax.  U. 
true,  the  doing  of  a  single  act  peruining  S.  v.  Jackson,  i  Hughes  (U.  S.),  531. 
to  a  particplar  business  will  not  be  con-  The  renting  of  a  few  rooms  by  a  mar- 
sidered  engaging  in  or  capying  on  the  ried  woman  in  the  house  in  which  she 
business;  yet  a  series  of  such  acts  would  lived  with  her  husband  is  not  "  carrying 
be  so  considered.  The  true  inquiry  is.  on  business"  within  the  meaning  of  a 
and  one  which  a  jury  will  seldom  fail  statute  making  her  liable  for  debts  in- 
correctly to  solve/  what  was  the  intent  curred  on  account  of  such  business, 
of  the  party?  Was  it  to  derive  a  profit  "What  is  meant  by  the  expression  is, 
or  the  means  of  livelihood  from  retailing  that  the  married  woman  must  be  pursu- 
or  from  any  of  the  other  occupations  men-  ing  a  business  as  an  employment,  to  the 
tioned  in  the  statute  ?  If  it  was,  he  is  carrying  on  of  which  she  devotes  a  con- 
guilty;  if  it  was  not,  he  should  not  be  siderable  portion  of  her  time  and  skill 
convicted."  Harris  v.  State,  50  Ala.  127;  and  means — a  business  that  is  continu- 
Weil  V.  State,  -52  Ala.  19.  ing  in  its  nature  and  embraces  many 
A  person  who,  being  the  owner  of  a  transactions."  Holmes  v.  Holmes,  40 
two-story  building,  offers  for  rent,  for  Conn.  X17. 

use  as  a  theatre,  a  room  or  hall  in  the  The  "carrying  on"  of  the  business  of 
upper  story,  containing  a  small  stage  a  railroad  company  within  the  meaning 
and  dressing-room,  which  might  be  used  of  the  Bankruptcy  Act  of  March  2,  1867, 
for  small  dramatic  exhibitions,  but  who  14  U.  S.  St.  at  L.  536,  must  be  where  the 
had  never  used  it  as  a  theatre,  cannot  be  railroad  is  or  is  to  be  constructed,  main- 
convicted  of  "engaging  in  or  carrying  tained,  and  operated.  "In  its  broadest 
on  the  business  of  a  theatre"  under  the  sense  the  term  *  business  *  includes  nearly 
provisions  of  the  revenue  law.  Gillman  all  the  affairs  in  which  either  an  Individ* 
r.  State,  55  Ala.  248.  ual  or  a  corporation  can  be  actors.  .  .  . 
A  company,  carrying  on  business  in  Does,  then,  the  doing  of  any  acts  what- 
Loodon,  which  employs  in  a  country  ever  pertaining  to  the  affairs  of  a  railroad 
town  a  general  commission  agent,  who  company  constitute  'carrying  on  busi- 
transacts  the  company's  business  in  such  ness '  in  the  sense  of  the  act  ?  Has  the 
town,  in  an  ofilce  for  which  the  company  term  '  carrying  on  business '  the  same 
pay  him  rent,  does  not  "carry  on  busi-  meaning  as  'transacting  any  of  its  busi- 
ness" in  that  town  within  the  meaning  ness'?  ...  I  am  constrained  not  only 
of  the  County  Court  Act,  9  and  10  Vict,  by  considerations  already  suggested,  but 
c  95,  s.  128.  Corbett  v.  Gen.  Stm.  Nav,  by  what,  upon  the  words  themselves, 
Co.,  4  H.  fr  N.  482;  Shiels  v.  Great  should  be  their  proper  interpretation,  to 
Northern  R.  Co.,  30  L.  J.  R.  (Q.  B.)  33X.  answer  these  questions  in  the  negative. 
A  railway  company  leaving  its  princi-  .  .  .  '  Carrying  on  business '  looks  to 
pal  ofiice  in  London,  where  its  seal  was  the  scheme  and  purpose  to  which  such 
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Cmyiag  on  Butneit.                        CARR  K.  Ctnylikg  on  Birimm. 

transactions  tend,  and  not  to  the  inci-  winding  up  V(rfuntarily  and  releasing  its 

dental   transactions  themselves.     Thus  assets.    In  re  Outlay  Assurance  Co.,  34 

the  business  of  a  railroad  corporation  is,  Ch.  D.  479. 

by  its  charter,  the  construction  and  main-  But  in  the  case  of  a  covenant  not  to 
tenance  and  operation  of  a  railroad.  .  .  .  carry  on  business  so  long  as  a  company 
In  aid  thereof  it  may  be  necessary  to  **  carried  on  business,"  it  was  held  there 
employ  agents  and  agencies.  .  .  .  But  the  had  been  no  breach  where  the  business 
transactions  of  such  agents  are  only  col-  was  being  carried  on  not  by  the  corn- 
lateral  or  incidental.  They  do '  not,  in  a  pany,  but  by  the  liquidator,  with  a  view 
just  sense,  constitute  the  business  of  the  to  its  sale  as  a  going  concern.  "The 
railroad  company."  In  re  Ala.  &  Chat,  covenant  being  in  restraint  of  trade  must 
R.  Co.,  9  Blatch.  390.  be  construed  strictly."    Shorthorn  Dairy 

Where  a  wine-merchant  contracted  not  Co.  v.  Hall,  ai  Ir.  L.  T.  343. 

to  *'  set  up,  embark,  or  carry  on  the  busi-  A(  solicitor  with  a  country  certificate, 

ness  of   a  wine-merchant     within  pre-  whose  offices  were  at  Birmingham,  and 

scribed  limits,  and  afterwards  commenced  who  came  up  on  a  retainer  and  attended 

business  at  a  town  not  within  those  lim-  the  taxation  of  a  bill  of  costs  within  ten 

its,  but  from  thence  in  many,  instances  miles  of  London,  was  held  not  to  **prac- 

supplied  wine  to  persons  within  the  lim-  tise  or  carry  on  his  business"  within  that 

its,  in  pursuance  of  orders  solicited  by  radius.      "Taking  the  words   *acts  or 

him,  but  has  no  residence,  warehouse,  or  practices '  together,  and  turning  to  the 

place  of  business  within  the  limits,  it  was  schedule  and  finding  'carries  on  busi* 

held  a  breach  of  contract.     "I  am  not  ness'  used  apparently  as  an  equivalent 

now  to  say  what  the  phrase  '  carrying  on  phrase,  I  think  the  intention  of  the  legis- 

business '  may  mean  in  the  Excise  Act  lature  was  not  to  strike  at  one  particular 

or  in  other  contracts;  but  to  say  what  in  transaction  within  the  ten  mile  radius, 

common-sense  it  means  when  used  by  but  at  the  general  carrying  on  of  business 

one  who  sells  the  business  of  a  wine-mer-  and  practising. ...  I  think  the  ^ct  means 

chant  for  a  large  sum  of  money,  and  carries  on  business  with  a  quasi  perma- 

promises  that  he  will  not  directly  or  in-  nent  habitat"  ^  In  re  Horton,  8  Q.  B.  D. 

directly  carry  on  that  business  within  a  434;  s.  c,  45  L.  T.  (N.  S.)  543. 

specified  district.     It  cannot  then  be  sup-  A  debtor  employed  as  a  clerk  in  a 

posed  to  mean  that  he  may,  after  selling  bank,  the  office  of  which  is  within  the 

the  good-will  of  that  business,  do  what  district  of  the  London  bankruptcy  court, 

he  will  within  the  district,  provided  he  is  "carrying  on  business"  within  the  dis- 

has  no  cellars  or  stores  within  it."    Tur-  trict  of  that  court.     Cotton,  L.  J.,  said: 

ner  v.  Evans,  2  El.  &  BI.  512.  ''It  is  said  that  a  man  does  not  carry  on 

So  where,  upon  the  sale  of  the  good-  business  unless  he  is  a  principal,  but  I  do 
will  of  a  drapery  an.d  hosiery  business,  not  see  that  that  is  necessary.  In  ordi- 
the  vendor  covenanted  not  to  "carry  on  nary  language  a  man  is  said  to  carry  on 
or  assist  in  carrying  on  "  such  business  business  whether  he  be  a  principal  or 
within  two  miles,  it  was  held  that  the  not.  If  I  had  to  decide  whether  this 
covenant  was  broken  by  his  supplying  man's  employment  was  more  properly 
from  a  place  beyond  the  prescribed  limit  described  as  a  'business '  or  an  'occupa- 
goods  to  customers  residing  within  the  tion,'  I  might  think  that  the  latter  would 
district,  at  their  solicitation.  "  It  is  said  be  the  more  appropriate  term.  But 
that  a  mere  casual  sale  of  goods  will  not  '  business  *  is  the  larger  term,  and  I  think 
constitute  a  carrying  on  of  business,  it  includes  his  employment."  And  Lush, 
But  however  that  may  t>e,  here  the  sales  L.  J.,  said:  "  It  cannot,  I  think,  be  in- 
were  to  a  large  amount;  and  I  cannot  tended  that  the  words  '  carries  on  busi- 
entertain  a  doubt  that  the  defendant  has  ness'  should  be  confined  to  persons  car- 
broken  his  contract."  Brampton  v.  Bed-  rying  on  business  on  their  own  account 
does,  13  C.  B.  (N.  S.)  538.  as  principals.     That  would  leave  out  a 

The  power  given  to  the  court,  by  sub-  large  number  of  persons  who  are  engaged 

sec,   5  of  sec.  7  of  the  Companies  Act,  in  business  in  the  city  of  London.     I 

1880,  to  restore  to  the  register  of  joint  think  that  a  man  carries  pn  business 

stock  companies  the  name  of  a  company  where  he  is  to  be  found  during  the  busi- 

which  has  been  struck  off  by  the  regis-  ness  hours  of  the  day."  Ex  parte  BreuU, 

trar,  if  the  court  is  "satisfied  that  the  16  Ch.  D.  484. 

company  was  at  the  time  of  the  striking  But  in  Ex  parte  Smith,  2  Pugs.  (N.  B.) 
off  carrying  on  business  or  in  operation, '  147,  it  was  held  that  a  clerk  in  the  Pro- 
applies  to  the  case  of  a  company  which  vincial  Secretary's  office  in  Fredericton, 
at  the  time  of  the  striking  off  was  carry-  who  resides  outside  the  city,  was  not  a 
iagon  business  only  for  the  purpose  or  person  "carrying  on  business,"  within 
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Ouiyia^  M  BvflntM.               CARR  Y-^ART.  IMaititfB. 

CABT. — ^The  word  "  cart/'  in  its  primary  and  ordinary  accepta- 
tion, signifies  a  carriage  with  two  wheels ;  yet  it  has  a  more  ex- 
tended signification,  and  means  a  carriage  in  general.^ 

the  meaning  of  36  Vic.  c.  35.  §  20,  so  as  the  latter  did  so  for  the  purpose  of  assist- 
to  make  him  an  inhabitant  of  the  citj  for  ing  the  former.  RawUnson  v,  Clarke, 
Che  purpose  of  taxation.    The  coart  said:  14  M.  &  W.  287. 

"  If  a  public  department,  such  as  tl^t  of  A  teamster  in  hauling  quarts  to  a  mill 

the  Secretary  of  the  Province,  can  be  performs  labor  for  ''carrying  on"  the 

considered  *  carrying  on  business '  within  mill,  and  is  entitled  to  a  hen  against  it. 

the  legitimate  meaning  of  that  expression  Gould  v.  Wise,  3  Pac.  Rep.  34. 

in  the  act  (which  we  more  than  doubt,  Cairylag  (hit  a  contract  is  more  than 

and  wUich  the  case  of  Hathaway  v.  Cum-  the  signing  and  delivery.    Assent  to  a 

mings  [Trin.  T.  1864]  seems  to  repudi-  proposition  creates,  but  does  not  ''carry 

ate),  surely  the  business  of  that  depart-  out,"  a  contract.    "  Carrying  out"  comes 

ment  is  not  'carried  on'  by  the  clerks  any  after  the  execution  of  the  contract;  it  is 

more  thaiv  by  the  messengers.    All  the  oerformaiice.    Cartmel   v,   Newton,   79 

employees  in  the  department  do  as  they  ind.  $. 

are  directed  by  the  head — the  secreury.  Carrying  to  Ml. — Where  a  servant  of 

He  it  is  who  'carries  on'  (if  that  is  a  a  licensed  tea-dealer  was  sent  by  his 

correct  expression),   who  manages,  di-  master  round  the  neighborhood  to  ask 

rects,  and  is  responsible  for,  the  business  for  orders  for  tea,  and  was  subsequently 

of  the  department  and  the  manner  in  sent  by  his  master  to  deliver  small  parceUi 

which  it  is  transacted,  and  to  whom  the  of  tea  in   pursuance  of  those  orders — 

employees  are  all  subordinate.     So,  with  this  was  held  not  to  be  a  "carrying  to 

respect  to  private  concerns  of  a  mercantile  sell,"  within  the  meaning  of  the  Hawkers 

or  manufacturing  character,  can   it  be  and  Pedlers  Act,  50G.  III.  c.  51,  soas  to 

said  that  each  and  every  of  the  clerks,  subject  the  servant  to  a  penalty  for  trad- 

servants  or  laborers  carry  on  the  busi-  ing  as  a  hawker  without  a  license.     Rex 

oess  of  any  mercantile  or  manufacturing  v,  M'Knight,  10  B.  &  C.  734. 

establishment,   in   which   they  are  em-  1.  Faverst/.  Glass,  33  Ala.  621,  where  it 

ployed  ?      Surely    the    proprietors,    the  was  held  that  a  vehicle  with  four  wheels, 

employers,  carry  on  the  business  of  the  drawn  by  oxen,  suited  to  the  ordinary 

establishments  which  belong  to   them-  purposes  of  husbandry,  and  employed  in 

selves.     The  business  is  transacted,  the  the  same  uses  to  which  carts,  in  the  or- 

work  is  done  at  their  instigation,  by  their  dinary  acceptation  of  the  term,  are  ap- 

capital,  for  their  benefit,  and  at  their  risk  propriated,  is  protected  from  levy  and 

— it  is  true,  necessarily,  by  the  instru-  sale  by  the  statute  exempting  "  one  horse 

mentality  of  employees,  or  by  machinery,  or  ox  cart"  from  execution.     "In  order 

supplied  by  them.     So»   in  a  shipping  to  ascertain  whether  the  legislature  used 

business,  do  not  the  owners  of  the  ships  it  in  its  restricted  or  enlarged  sense,  we 

carry  on  the  business — not  the  lumpers  most  look  to  the  design  and  object  of  the 

who  load,  or  sailors  who  navigate  them,  statute.     This  evidently  was,  to  secure 

though  without  their  services  the  busi-  '  to  each  poor  family '  .  .  .  '  some  vehicle 

ness  could  not  be  carried  on  ?   This  view  to  be  used  in  hauling  their  crops,  and 

will  be  strongly  confirmed  by  reading  otherwise  subserving  their  wants.'    The 

section  so,  in  connection  with  and  by  number  of  wheels  upon  which  it  moved, 

the  light  of  section  24,  which  shows  that  we  cannot  suppose,  was  a  matter  of  any 

the  term  'carrying  on  business  in  the  moment  in   the  enactment  of  the  law. 

city '  refers  to  the  principal  who  owns  the  .  .  .  This  construction  does  no  violence 

business,  and  who  is  entitled  to  and  re-  to  the  meaning  of  the  word  'cart/  but 

ceives  the   proceeds  and   profits  there-  adopts  its  general  rather  than  its  primary 

6L"                                   '  as  well  as  ordinary  meaning  for  the  pur- 

A  covenant  not  to  "  carry  on  or  exer-  pose  of  giving  effect  to  the  plain  object 

else  the  pmctice  or  profession  of  a  surgeon  and  intention  of  the  legislature,  excluding 

and  apothecary"  within  prescribed  limits  from  the  class  implied  by  the  general 

is  not  broken  by  attending  several  ladies  designation  such  vehicles  as  were  not 

in  their  confinements,  within  those  limits,  within  the  legislative  contemplation." 

with  the  knowledge  and  consent  of  the  See  to  the  same  effect  Webb  tr.  Bran- 

covenantee.  in  consequence  of  a  request  don,  4  Heisk.  (Tenn.)  385,  where  a  large 

by  hi|n  that  the  covenantor  should  for  a  wagon  with  four  wheels  was  held  exempt 

time  continue  to  visit  the  patients,  and  from  levy' as  an  "ox  cart,"  the  court, 
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BttnittoB.                                    CART— CAS.  BoftBitira. 

0A9.  (See  also  AcT  OF  God.)— Used  in  the  Louisiana  Code  in 
the  phrase  cos  fortuits^  and  equivalent  to  irresistible  force,  inevi- 
table accident,  or  unforeseen  event^ 

howerer,  nying:    "  It  Is  tnle,  as  con-  orer,  in  the  coochidiiig  article  35S6  (3523) 
tended  in  tlie  argument,   that  lexicog.  of  Tertial  definitions,  the  French  words 
rapbers  define  a  '  cart '  to  be  a  Tehide  in  the  Code  of  1825  are  arranged  alpha- 
with  two  wheels,  and  a  *  wagon '  one  with  betically,  with  the  English  equivalent  op- 
foitr  wheels.     The  proof  makes  it  clear  postte  each  one,  regardless  of  its  own  ai- 
that  the  Tehicle  in  question  was  not  a  phabetical  order.    In  the  French  column 
cart^  but  that  it  was  a  wagon^  a  large  ^ ems  fortmUs*  wnAt,hxktA9A^  Ev^ntmenU 
wagon  with  four  wheels,  and  suitable  to  tiosimUt  par  wnu  f^ru  i  taquelU  on  ne 
be  drawn  with  oxen.**  femt  pas  r/sisUr*  or  events  caused  by  a 
A  coal  wagon  is  a  ''cart"  within  the  19  force  that  one  cannot  resist;  opposite  to 
Geo.  II.  c.  35,  s.  II,  requiring  tickets  to  which  in  the  English  column  is  *  Fortui- 
be  obtained  by  the  driver  or  carter  of  tons  event  is  tlut  which  happens  by  a 
"cart  or  carts,"  loaded  or  driven  from  cause  which  we  cannot  resist.'    But  on 
any  wharf,  etc.    Peto  v.  Hague,  i  Smith,  turning  back  to  the  other  articles  we  find 
417.  the  French   *  tas  fortuit*    rendered  in 
Cart    ar    Tnwk-wagaa. — A    pedler's  English  in  various  ways;  as  '  unforeseen 
wagon  designed  to  be  used  in  trade  from  event,' as  'unforeseen  accident,'  as  '  for- 
place  to  pUue,  with  the  body  hung  upon  tnitons  event,'  as  'fortuitous  accident,' 
Uiree  elliptic  steel  springs,  with  drawer  as  'accident,'  and  as  'chance.'    In  one 
behind  and  doors  at  the  sides,  and  a  rail-  place  car  fortmi  on  forte  majeure  is  ren- 
ing  around  the  top  and  dasher  in  front,  dered   *  fortuitous  event    or  irresistible 
is  not  exempt  from  attachment  and  exe-  force,'  and  In  another  '  accidental  and  nn- 
cution  as  "one  cart  or  truck- wagon."  controllable  events;' thus  treating  the  two 
Smith  V,  Chase,  71  Me.  164.  alternative  expressions  as  synonymous. 
Taxsd  Cart  is  a  designation  given  by  In  the  concluding  article,  aJso,  force  is 
43  Geo.  Ill,  c  161,  to  a  carriage  with  defined  both  in  French  and  in  Ehglish 
less  than  four  wheels,  constructed  wholly  as  *  the  efFect  of  a  power  which  cannot 
of  wood  and  iron,  without  any  covering  be    resisted;'  and   *  Forte    majeure^   vis 
other  than  a  tilted  covering,  and  without  maji^r,  as  '  ant  fail,  mn  aceideni,  que  ia 
any  lining  or  springs,  and  with  a  fixed  prudence  k$unaine  ne  pent  ni  pr/voir  ni 
seat,  without  slings  or  braces,  and  with-  emptier,'  or  a  fact  or  accident  which 
out  any  ornament  whatever  other  than  human  prudence  can  neither  foresee  nor 
paint  of  a  dark  color  for  the  preservation  prevent,  with  a  corresponding  definition 
of  the  wood  or  iron  only,  with  the  words  of    the    English    equivalent,     '  superior 
*'a  taxed  cart,"  and  the  name  of  the  force.'    *  Forte  jKtf/iramr '  is  also  rendered 
owner  painted  on  the  back  panel,  and  in  different  places  *  unforeseen  events,' 
which  was  not  of  more  than  a  given  *  overpowering  force,' and  'force'  only; 
value.     Williams  v.  Lear,  L.  R.  7  Q.  B.  *et)Ate9teni  de  fierce  majeurr'  as  '  acci- 
386.  dent;'  and  'aendens  de  force  majeure*  as 
Cartways,  in  Petmsplvama^  were  the  'Inevitable    accident*     It    cannot     be 
roads  leading  to  the   great    provincial  doubted,  therefore,  that  the  words  '  no- 
roads,  laid  out  by  the  order  of  the  justices  foreseen  event  *  and  *  accident,'  as  used 
of  die  county  courts,  after  a  return  of  In  the  articles  now  under  consideration, 
certain  viewers  that  the  same  were  neces-  have  the  meaning  of  *  fortuitous  event '  or 
saiy  for  the  convenience  of  the  public.  *  irresistible  force.*  The  Louisiana  Code, 
HcQenachan  v.  Curwin,  3  Yeates  (Pa.),  following  the  French  law  and  the  Code 
371,                                                    I  Napoleon,  recogniies  two  kinds  or  de- 
li Thus  In  the  case  of  Viterbo  r.  Fried-  grees  of  what,  under  various  but  equiva- 
lander,  120  U.  S.  707,  Mr.  Justice  Gray  lent  names,  has  been  called   vis  major^ 
uses  the  following  language  on  page  727:  *  eas  fortuity*  irresistible  force.  Inevitable 
"  Upon  a  comparison  of  the  English  text  accident,  or  unforeseen  event;  the  one« 
with  the  French  of  so  much  of  the  Louis-  ordinary,  whidi  might  have  been  f  ore- 
lana  Code  as  bears  upon  this  case,  the  seen  by  any  man  of  common  prudence 
greater  uniformity  and  precision  of  the  as  not  unlikely  to  happen  at  some  time; 
French    text,    and   its   striking   resem-  the    other,  extraordinary,   which   could 
blance  to  the  Code  Napoleon,  make  it  not  have  been  foreseen,  or  expected  to 
quite  dear  that  the  French  is  the  original  occnr  at  any  time."    S.  c,  7  Sup,  Ct. 
and  the  English  the  tranaladoa.    Moie-  Rep.  96s,  975* 


JMfarftlOB.                                             CASE.  OUM  ia  Law  ud  Bqvitsr. 

^  CASK    (See  also  Constitutional  Law.}j— A  contested  ques- 
tion in  a  court  of  justice.^    In  this  sense  it  is  used  in  various 

X.  A  aue  is  defined  to  be  a  c^aestioa  sion,  as  tiscd  in  the  Constitntion  t>f  the 

contested  before  a  conrt  of  justice  ;  an  United  States,  art.  3,  g  3,  has  been  fre- 

action  or  suit  in  law  or  eqoity.    £x  parte  quently  the  subject  of  exposition.    The 

Towies,  48  Tez.  413,  433.  following  brief  extracts  from  the  opinions 

The  I&wa  code  provides  that  actions  of  the  various  judges  will  serve  to  illus- 

'*  for  relief  on  the  grounds  of  fraud  in  trate  its  meaning: 

easts  heretofore  solely  cognizable  in  a  "A  case  in  law  or  equity  consists  of 

conrt  of  chancery  "  are  barred    in   five  the  right  of  the  one  party  as  well  as  of  the 

years  (Cpde,  §  3529,  p.  4).  and  that  '*  in  other,  and  may  truly  be  said  to  arise  un- 

actions  for  relief  on  the  ground  of  fraud  der  the  constitution  or  a  law  of  the  Unit- 

.  .  .  the  cause  of  action  shall   not  be  ed  States,  whenever  its  conect  decision 

deemed  to  have  accrued  until  the  fraud  depends  on  the  construction  of  either." 

.  .  .  complained  of  shall  have  been  dis-  By  Marshall,  C.  J.,  Cohens  v.  Virginia, 

covered  by  the  party  aggrieved."    Code,  6  Wheat.  (U.  S.)  264.  379. 

§  2530b     In  holding  that  this  latter  sec-  So  it  has  been  held  by  Hughes,  T.,  that 

tion  will  not  suspend  the  operation  of  the  Federal  courts  have  jurisdiction   by 

the  statute  of  limitations  until  the  dis-  Reason  of  the  character  of  the  cause,  ir- 

covery  of  the  fraud  in  the  case  of  a  sale  respective  of  the  citizenship  of  the  parties; 

absolutely  void,  since  a  deed  thereunder  and  where  the  question  involved  is  the 

would  be  no  defence  to  recovery  in  an  appointment  of  a  receiver  of  realty,  situ- 

action  at  law,  the  court.  Beck,  J.,  said:  ate  within  the  United  States  territory  of 

"  The  second  provision  is  applicable  to  Fortress  Monroe,  the  jurisdiction  is  com- 

actions  contemplated  in  the  first,  which  plete.    Woodfin    v.   Phcebus,    30    Fed. 

are  such  as  are  prosecuted  *  for  relief  on  Rep.  289. 

the  grounds  of  fraud  in  cases  heretofore  This  has  been  extended  bv  Drummond, 

solely  cognizable  in  a  court  of  chancer^.*  J.,  to  the  case  of  marshals'  bonds,  on 

It  is  not  applicable  to  all  actions  for  relief  the  ground  that  suits  thereon  are  eases 

against  fraud,   but  to  actions   in  such  under  the  laws  of  the  United  States  with- 

eases   as  were  before  solely  cognizable  in    the     meaning    of    the    constitution, 

in  chancery.      The    word   *  case '  here  United  States  ex  reL  v,  Davidson,  i  Biss. 

means  a  contested  question  in  a  court  of  (U.  S.)  433. 

justice.     Bouvier's  Diet.     It  does  not  re-  '*This  clause"  (viz.,  U.  S.  Const  art. 

(er  to  the  action,  or  the  form  thereof,  or  3),  said   Marshall,  C.  J.,  "enables  the 

the  character  it  may  assume  on  account  judicial  department  to  receive  jurisdic- 

of  the  form  in  which  it  is  prosecuted,  but  tion  to  the  full  extent  of  the  constitution, 

to  the  questions    and  rights  Involved,  laws,  and  treaties  of  the  United   States 

Now  to  bring  this  action  within  the  ope-  when  any  question  i'especting  them  shall 

ration  of  section  2530.  the  case,  the  ones-  assume  such  a  form  that  the   judicial 

tions  and  rights  involved,    must   have  power  is  capable  of  acting  on  it.    That 

been  *  heretofore  solely  cognizable  in  a  power  is  capable  of  acting  only  when  the 

court  of  chancery.'    But  this  condition  subject  is  submitted  to  it  by  a  party  who 

does  not  exist  in  this  cause.     As  we  have  asserts  his  rights  in  the  form  prescribed 

seen,  the  sale  was  absolutely  void,  and  by  law.     It  then  becomes  a  ease,  and  the 

defendants  claiming  under  it  could  not  constitution  declares    that    the    judicial 

maintain    an    action     to    recover    the  power  shall  extend  to  all  cases  arising 

property.     Of  course  the  sale  and  deed  under  the  constitution,  laws,  and  treaties 

executed  thereon  amount  to  no  sufficient  of  the  United  Slates."    Osbom  v.  U.  S. 

defence  to  the  recovery  of  the  property  Bank,  9  Wheat.  (U.  S.)  319,  738. 

in  an  action  at  law  by  plaintiffs.     Plain-  For  a  discussion  of  this  clause  of  the 

tiffs*  case,  their  rights,  and  the  questions  constitution  in  the  State  courts,  see  In 

involved  therein,  are  and  were  not  solely  the  Matter  of  Booth,  xi  Wis.  498;  dis- 

cognizable  in  a  court  of  chancery.    The  sen  ting  opinion  of  Bartley,  C.  J.,  Piqua 

provision  found  in  section  2530  is  notap-  Bank  v.  Knoup,  6  Ohio  St.  342;  Sute  v, 

plicable  to  this  action,  and  the  fact  that  Davis,  12  S.  Car.  528. 

the  alleged  fraud,  the  failure  of  the  trus  A  Oass  arisfag  uadar  a  Trtaty. — These 

tee  to  comply  with  the  conditions  of  the  words,  in  the  same  section  of  the  consti- 

trust  deed,  was  not  discovered,  does  not  tntion,  were  held  by  Marshall,  C.  J.,  not 

arrest  the  operation  of  the  limitation."  to  apply  to  an  action  of  ejectment  be- 

Gebhard  v.  Sattler.  4  Iowa,  152.  tween  two  citizens  of  the  same  State  for 

ImLavaadXqaity. — Thisexpres-  a  tract  of  land  where  the  defendant  set 
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OftM  ATiiiBg  in  the  Vavftl  ForoM.  CASE,        Gam  Affeeting  vs,  Oaue  AfliMCiBg. 

\ 

ap  an  outstanding  title  in  a  British  sab-  land  or  naval  force/    A  (ase^  in  ordinary 

ject,  which  he  contended  was  protected  parlance,  is  that  which  falls,  conies,  or 

by  the  treaty,  but  the  highest  State  court  happens  ;  an  event.     Also  a  state  of  facts 

in  Maryland  decided  against  the  title,  involving    a     question    for    discussion. 

Owings  V.  Norwood's  lessee,  5  Cranch  Webster's    Diet.      But  the    event — that 

(U.S.  Sup.  Ct.X  344.  .which  happens — the  state  of  facts  pre- 

AU  Gases  affootiiig  Ambaieadori,  ete. —  senting  the  question  for  discussion — must 

The  original  jurisdiction' reserved  to  the  have  arisen — must  have  bad  an  origin, 

supreme  court  of  the  United  States  in  ...  A  case  arising  in  the  land  or  naval 

these  ctues  does  not  extend  to  a  criminal  forces  appears  to  us  to  be  a  case  proceed- 

assault  upon   the  person  of    a  foreign  ing.  issuing,  or  springing  from  acts  in 

minister.     United  States  v.  Ortega,   iz  violation  of  the  naval  laws  and  regula- 

Wheat.  (U.  S.)  467.  tions,  committed  while  in  the  naval  forces 

Casee  of  Adiniraltj  and  Xaritlme  Jnrle-  or  service.     A  case  originating  in  the 

dietion.'— The  clause  of  the  constitution  naval  forces    or    service,   or,   in    other 

restricting  the  jurisdiction  over  such  sub-  words,  '  offences'  against  the  laws  regu- 

jects  to  those  courts  which  are  established  lating  the  navy,  committed  by  a  party 

in  pursuance  of  article  3  is  not  applicable  while  in  the  naval  forces."    In  re  Bogart, 

to  the  Territories.    Am.  Ins.  Co.  v.  Can-  a  Sawy.  (U.  S.)  396,  404.     See  Dynes  v, 

ter,  I  Pet.  (U.  S.)  511.  Hoover,  20  How.  (U.  S.)  65.    Ex  parte 

For  a  discussion  of  the  application  of  Milligan,  4  Wall.  (U.  S.)  2. 

this  phrase  in  a  Sute  court,  see  Home  **  Gate  AiEBcting*' contrasted  with"  Cause 

Ins.   Co.  V.  Northwestern  Packet   Co.,  AiliBeting.'' — For  the  same  reason  that,  in 

32  Iowa,  233.  United  States  v,  Ortega,   11  Wheat.  (U. 

Chue  arising  in  .the  Kaval  Forees. — In  S.)  467,  it  was  held  that  the  clause  in  the 
construing  these  words  as  used  in  an  act  constitution  as  to  ''  cases  affecting  am- 
of  Congress  providing  for  the  trial  and  bassadors,"  etc.,  did  not  apply  except 
punishment  of  offences  committed  in  the  where  the  ambassador  was  a  party,  so  in 
naval  service  by  courts-martial,  without  construing  the  civil  rights  bill,  which 
indictment  or  the  intervention  of  a  jury,  gives  jurisdiction  to  the  circuit  court  of 
in  connection  with  the  fifth  amendment  all  causes^  civil  and  criminal,  affecting 
to  the  constitution  of  the  United  States,  persons  who  are  denied,  etc.,  the  court 
the  court.  Sawyer,  Circ.  J.,  said:  "  If  the  held  that  it  did  not  apply  where  negroes 
acts  of  Congress  conferring  jurisdiction  were  witnesses  only.  Strong;  J.,  saying: 
Vpon  naval  and  military  courts-martial  to  "An  attempt  has,  however,  been  made 
try  offences  committed  in  the  naval  and  to  discriminate  between  the  words  '  case 
jnilitary  service  are  held  to  be  constitu-  affecting,'  as  found  in  the  constitutional 
tional,  it  is  further  Insisted,  on  behalf  of  provision,  and  the  words  '  cause  affect- 
the  petitioner,  that  the  offence  must  not  mg,'  contained  in  the  act  of  Congress, 
only  be  committed,  but  that  the  jiirisdic-  We  are  unable  to  perceive  any  substan- 
tion  must  also  be  exercised,  or,  at  least,  tial  ground  for  a  distinction.  The 
must  attach  by  an  arrest  and  commence-  words  '  case  '  and  '  cause '  are  constan^ 
ment  of  the  proscution  befare  the  connec-  used  as  synonyms  in  statutes  and  judicial 
tion  of  the  offender  with  the  service  is  decisions,  each  meaning  a  proceeding  in 
legally  severed  by  the  expiration  of  his  court,  a  suit,  or  action.  Surely  no  court 
term  of  service,  or  by  resignation,  dis-  can  have  jurisdiction  of  either  a  case  or  a 
missal,  or  other  discharge;  that  Congress  catue  until  it  is  presented  in  the  form  of 
has  no  power  to  authorize  a  trial  after  the  an  action.  We  regard,  therefore,  the 
connection  is  so  severed,  and  after  the  United  States  v,  Ortega  as  an  authority 
accused  has  become  a  private  citizen,  directly  in  point,  to  the  effect  that  wit- 
To  support  this  view  a  criticism  is  made  nesses  in  a  criminal  prosecution  are  not 
upon  the  word  '  case,'  and  it  is  argued  persons  affected  by  the  cause.  It  neces- 
that,  although  the  offence  has  been  com-  sarily  results  from  this  that  jurisdiction 
mitted  while  in  the  naval  service,  yet  a  of  the  offence  for  which  these  defendants 
case  does  not  arise  until  a  charge  is  were  indicted  was  not  conferred  upon  the 
actually  made;  and  if  the  charge  is  not  circuit  couit  by  the  act  of  Congress." 
actually  framed  and  presented  till  after  Blyew  v.  United  States,  13  Wall.  (U.  S.) 
the  offender  ceases  to  be  in  the  service,  581,  595. 

it  is  not  a  *  case  arising  in  the  land  and  Gase  in  whioh  the  Lav  of  the  United 
naval  forces '  within  the  meaning  of  the  States  Authorises  an  Oath  to  be  Admlnie- 
fifth  amendment  to  the  constitution.  This  tared. — Where,  on  a  complaint  made  be- 
ts certainly  a  very  finely-drawn  distinc-  fore  a  United  States  commissioner  for  an 
lion.  It  is  not  merely  a  ccue  that  the  offence  against  the  United  States,  one  S. 
court  is  to  try,  but  a  '  case  arising  in  the  was  committed  to  stand  his  trial,  and  be- 


■ptfltol  0mm  :  Aettas  te  AMaidt^  CASE,  AotioM  to  FotmImo  MortgAgeA. 
phrases,  for  examples  of  which  see  the  notes.^     One  of  the  forms 

fore  warrant  issued  V.  went  before  the  word  is  used,  is  perhaps  not  very  mate- 
commissioner  to  justify  M  bail  for  S.  and  rial^  The  constitution,  as  we  have  seen, 
made  in  his  deposition  statements  of  ma-  does  not  b^  the  term  *  special  ioui  refer  to 
terial  matter  which  he  did  not  believe  to  every  species  of  case,  for  this  constmction 
be  true,  on  an  indictment  and  conviction  would  annul  the  limitation  on  the  power 
of  V.  for  perjury  the  court  held  that  of  the  legislature  altogether;  butitdesig- 
the  deposition  was  made  in  a  aue  in  nates,  or  was  designed  to  designate,  a 
which  a  law  of  the  United  States  author-  particular  *  sort '  possessing  certain  char 
izes  an  oath  to  be  administered  (Rev.  acteristics  which  distinguish  them  from 
Stat  §  5392),  Benedict,  J.,  s^iying:  "I  those  ordinary  *  cases  '  which  the  common 
am  of  the  opinion  that  it  must  bf  held  to  law  had  arranged  and  classified;  'cases,' 
have  been  so  made.  Plainly,  the  word  which  are  extraordinary  in  this  sense, 
'case,'  as  used  in  the  statute,  is  not  to  be  and  *  peculiar,'  and  which  in  genend  are 
confined  to  suits  or  proceedings  strictly  authorized  by  the  law  to  'subserve  a  par- 
in  court.  There  are  many  instances  ticular  purpose.'  The  court,  in  this  case, 
where  the  laws  of  the  United  States  au-  therefore  held  that  an  action  for  Msault 
thorize  an  oath  to  be  ladministered  and  battery  was  not  a  spiHai  ease  within 
where  no  suit  or  criminal  proceeding  has  the  meaning  of  art.  6,  §  14.  of  the  con- 
been  commenced."  United  States  v,  stitution ;  and  that  the  statute  purporting 
Volz,  14  Blatch.  (U.  S.)  15.  to  confer  jurisdiction  therein  upon  the 
1.  Spidal  Casta. — Action  for  Assault  county  court  was  unconstitutional  and 
and  BatUfy.'-ln  construing  article  6.  §  void."  Kundolf  v,  Thalheimer,  la  N.  Y. 
14,  of  the  New  York  constitution,  which  593,  596. 

provides  as  follows  :  "  The  county  court  AetioM  to  FotmIom  MortgagM.— Such 
shall  have  such  jurisdiction  in  cases  actions  have  been  held  not  to  be  special 
arising  in  justices'  courts,  and  in  special  cases  within  the  meaning  of  the  consti- 
cases  as  the  legislature  may  prescribe,  tution.  Thus  Emott,  J.,  Mys:  "There 
but  shall  have  no  original  civil  jurisdiction  are  two  methods  of  interpreting  the 
except  in  such  spenaJ  cases"  the  courts  words  special  cases,  which  is  the  limiting 
have  held  that  special  cases  are  those  dis-  phrase  used  in  the  constitution  in  refer- 
tingnished  from  cases  at  common  law*  ence  to  the  jurisdiction  which  may  be  con- 
Thus  Gardiner,  C.  J.,  says:  "The  pri«  f  erred  on  the  county  courts,  limiting  their 
mary  meaning  of  the  word  *  casje,'  ac*  original  civil  jurisdiction  and  '  jurisdic- 
cording  to  lexicographers,  is  cause,  tion  in  equity  CMes.'  One  method  is 
VHien  applied  to  legal  proceedings,  it  that  which  I  have  already  indicated,  and 
imports  a  state  of  facts  which  furnishes  which  would  consider  the  word  *  special ' 
occasion  for  the  exercise  of  the  jurisdic-  as  used  with  reference  to  the  future  action 
tion  of  a  court  of  justice.  In  this,  its  of  the  legislature  perhaps  as  rather 
generic  sense,  the  word  includes  all  cases,  directory  than  otherwise,  making  it  nec- 
special  or  otherwise.  At  the  forming  of  essarv  for  the  legislature  to  select  and 
the  constitution,  independently  of  the  specify  particular  if  not  peculiar  cases 
general  division  of  cases  into  those  cog-  which  the  court  might  entertain,  but  al- 
nizable  in  equity  and  those  at  law,  the  lowing  every  action  to  be  or  become  a 
latter  were  by  the  common  law  grouped  '  special  case '  within  this  jurisdiction 
into  different  species,  each  of  which,  u  which  the  legislature  mw  fit  to  legislate 
a  general  rule,  was  designated  by  the  into  that  category.  The  other  conatmc- 
leading  fact  or  incident,  which  wm  the  tion  would  refer  the  meaning  of  the 
cause  or  ground  of  the  action  of  the  court  word  '  special '  altogether  to  the  past  ac- 
in  that  particular  species  of  'case,'M  tion  of  the  same  legislative  department 
debt,  assumpsit,  trespaM.  etc.  But  be-  of  the  government,  and  restrict  it  not  to 
cause  each  case  belonged  to  a  species,  what  the  legislature  might  thereafter  see 
this,  it  is  hardly  necessary  to  say,  did  not  fit  to  make,  but  to  what  they  had  already 
m^ke  it  a  *  special  case; '  for  in  that  sense  made,  '  special  cases.'  In  other  words, 
not  only  all  'cases'^ut  all  things  are  according  to  this  view,  the  '  special  cases ' 
special.  The  primary  signification  of  which  the  county  court  might  entertain 
the  word  *  special '  is  '  designating  a  were  such  as  were  already,  at  the  adoption 
species  or  sort.'  Whether  we  adopt  this  of  the  constitution,  known  in  the  legisla- 
tneaning  or  that  of  '  particular.'  *  pecu-  tion  of  the  State  as  distinct  from  the 
liar.'  '  noting  something  more  than  ordi-  ordinary  suits  and  actions  posseMing 
oary,'  or  '  appropriate,  designed  for  a  characteristics  by  legislation,  which  were 
particular  purpose,'  or  'extraordinary  extraordinary,  peculiar,  and  authorised 
and  uncommon,'  in  all  which  mosm  the  by  law,  to  serve  a  particular  purpoM. 


tat^l  0mm.                                       case.  Aatiani  to  FarMloM  Kort(»fw. 

Tbto  luter  view  It  that  wUcb  ta  taken  bv  and  diatrict,  Juitice  Emon  felt'coatrolled 

(be  Court  of  Appeals  (Kundolf  v.  Thai-  by  Che  deciijon  in  the  conri  of  appeal*, 

keioMT.  !■  N.  Y.  J93):  and  there  Is  no  altbougfa  be  does  not  bcaiiaie  to  express 

aotbort'ir  under  the  conitiiulion,  as  they  his  dissent  from  it,  and  sbows  strong^ly 

bBTc  interpreted  it,  to  confer  juritdiction  the  danger  of  iiuch  a  decision,  wbea  the 

Bpoo  the  county  court,  except  in  those  law  had  met  the  approbation  of  the  pro. 

uuiicutar  cases  wbicti  were  to  be  found  fession,  and  many  title*  depended  on  its 

m  the   statute-book,  wben  the  consiitu-  being    sustained.      Justice    Brown    dis- 

tion   wa«   adopted,  possessing  all  tbesc  sented  from  his  associates.     The  reason- 

diaracteriiiic*,  and   thus   clearly  disiln-  ing  in  the  court  of  appeals  admits  that 

onisbable  from   all   ordinary    suits  and  auii  primarily  means  or  includes  eamics. 

actions.     For  examples  of  such  cases  the  The  section  of  the  constitution  referred 

toorl  refer  to   summary  proceeding*  to  to  uses  it  in  that  sense.     It  says  ■  '  Tbe 

ncover    land,     proceedings     to     drain  county  court  shall  have  such  jurisdiction 

twanip*,  and  proceedings  in  insolvency  in  cases  arising  In  juitica'  caiirli  and  in 

—examples  which    Indicate    clearly  tbe  iptdal  earn  as  the  legislature  may  pre- 

■cope  which   tbe  court   intended  should  scribe:   but  shall  have  no  original  civil 

be  given   to   the  provision   in  question,  jurisdiction  except  in  SDcb 'special  cases,' 

I.  :.  t^.m  the  decision  reported  in  13  N,  Tbe  '  cases  '  arising  in  justices'  courts  are 

lade   in   reference  to  one  of  a  causes — mostly   common    law    cause* — 

actions   which   were   formerly  and  unless  (atii  includes  such  causes  and 

actions  at  law  ;  but  the  juris-  not  merely  spiiial  precndingi.  the  leeis- 

the  courts  was  a*  well  estab-  lature  can  give  no  appellate  jurisdiction 

id    their   proceeding*   as   well  to  tbe  county  courts  over   tbe  justices' 

suits  in  equity  as  in  the  ordi-  courts.     And  if  the  opinions  tnthe  case 

mon-law  actions  of  aitumpHI.  in  the  court  of  appeals  are   to  be  ex- 

enant,    and     tbe    rest.     And,  tended,  that  court  must  also  pronounce 

ii  Is   as     easy   to  determine  any  act  giving  an  appeal  to  the  county 

special  proceedings  in  equity  court    from    decisions   of    the   justices' 

according  to  the  statutes  and  courts   unconstitutional,  except   in  what 

Ction  and  practice  of  the  courts  were   known  as  special   proceedings,  In 

Hall  V.  Nelson.  33  Barb.  (M,  1846.     Section  10  of   this  article  in  like 

I  the  word  'cases,'     'Tbe 


ary  opinion  was,  however,  ex-  testimony  in  equity  caiet  shall  be  taken 

Benson  v.  Cromwell,  36  Etarb.  In  like  manner  as  in  tasti  at  law,'    The 

9.  by  Mitchell.  P.  J.,  where  he  reasoning  in  that  case  also  depends  on 

if  proper  briefly  to  state  our  the  adoption  of  a  meaning  of  the  word 

10  the  constitution.     The  case  'special' allowable  only  where  precisioa 

rt  of  appeals  arose  in  an  action  of    language  is   not    required,   namely, 

aolt  and  battery.     Judges  Gar-  '  extraordinary,'     Special  is  contradistin- 

Hand  each  delivered  written  guished  from   'general'  as  'species'  is 

in  which  Judge  Gardiner  con-  from  genui.     This   Very   article   of  the 

understanding  of    the   sprctal  constitution   makes   th;s  precise  distinc- 

rhicb  county  courts  may  have  tion,  as  applicable  to  this  subject.  Section 

inrisdiction   to   special  freceed-  3  says  :  '  There  shall  he  a  supreme  court 

ng  in  1846  and  simitar  special  having  general   jurisdiction   in  law  and 

£s.     Judge   Hand's   views   are  equity.'  Tbiscourt  was  to  possess  a  power 

:   same,  but   he  cautiously  re-  in  law  and  equity  as  general  as  law  and 

'erhaps  It  may  be  different  in  equity  themselves  are.     There  was  to  be 

r  the  legislature  is   authorized  no  need  of  any  speclficalioa  of  its  powers 

upon  the  county  jadge  equity  by  the  legislature,  and  it  may  be  that  it 

<n  In  special  cases  {an.  6.  §  14,  was  intended  that  the  legislature  should 

This  prevented  him  and  the  have  no  right  to  limit  its  powers,     Hav. 

appeals  from  being  committed  ing  thus  provided  fora  court  wilhfvn»'<i/ 

that  decision  to  equity  cases,  jurisdiction,  it  was  proper  to  provide  for 

)enio,   Johnson,   Crippen,   and  others  wiib  special  jurisdiction,  or  jurf*- 

aided   ihe    appearance    to   the  diction  in  tftcial  cases,  using  the    term 

fudges  Gardiner  and  Hand  by  sftcial  a%  con  trad  istinguisbed  from  fni- 

e  grounds  of  their  concurrence  tral.     Caift  was  a  more  appropriate  word 

■t  tbe  statute  conlerring  juris-  than   latuti,   for    it   includes    not    only 

I  county  courts  in  actions  of 'as-  tausts,   but   special  proceedings,  and  is 

'  batitry  was   unconsiliutional, '  more  Commonly  used  as  including  equity 

"BS'^ '""'  Marvin  took  no  part  a*  well  as  common-law  actions,  that)  tbe 

:ijwn.    lo  the  case  in  tbe  sec-  word  'causes'  is.     Catta  in  tqmtjf  is  a 


■jiifal  0mm  :  AadoM  U  YonekM       CASE.  ijpMUl  0mm  not  0mm  at  Law. 

more  familiar  phrase  than  causes  in  atiprene  court.  In  the  exercise  of  its  ap- 
eqmty.  This  would  require  the  legisla*  pellate  power,  unleM  it  be  a  case  la 
ture  to  specify  the  casM  in  which  the  equity  or  a  *'  cMe  at  law"  of  a  definite 
county  courts  shoulcFhave  jurisdiction;  character;  and  that  ''special  cases"  are 
and  it  may  be  that  the  four  jud^^es  who  special  proceedings  characteristically  dif- 
concnrred  in  the  decision  in  the  court  of  fering  from  ordinary  suits  at  the  common 
appeals  *  on  the  ground  that  the  statute  lam^  and  are  not  /'cases  at  law*'  within 
conferring  jurisdiction  on  county  courts  the  appellate  jurisdiction  of  the  supreme 
in  actums  of  assault  and  battery  was  un-  court  as  defined  by  the  constitution,  such 
constitutional,*  so  held  because  the  legis*  as,  for  example,  proceedings  under  an 
lacure  did  not  *  specify  the  cases '  in  which  act  to  modify  the  grades  of  certain  streets ; 
the  county  court  WM  to  have  original  civil  the  coi^rt,  by  Wallace,  J.,  said:  **  It  will 
jurisdiction,  but  gave  it  in  general  terms;  be  seen  upon  examination  of  the  con- 
terms  almost  M  general,  as  to  personal  stitution  that  the  cases  to  which  the  ap« 
actions,  M  those  in  which  the  constittt-  pellate  power  extends  are  carefully  de- 
tion  confers  the  powers  on  the  supreme  fined.  ...  It  is  argued  by  the  appellant 
court,  except  by  limiting  the  actions  to  that  the  cMe  is  a  *  case  at  law/  one  in- 
the  amount  demanded  and  the  residence  volving  the  legality  of  an  assenment,  and 
of  the  defendants  .  .  .  But  the  legislature  therefore  within  the  jurisdiction  of  this 
does  distinctly  specify  the  power  to  fore-  court  to  hear  and  determine.  But  even  if 
close  a  mortgage  and  sell  the  mortgaged  it  can  be  said  to  involve  the  legality  of  an 
premises,  if  they  are  situated  within  that  Msessment,  I  think  it  clear  that  it  is  not  a 
county.  ...  So  where  it  is  said  in  sec-  case  at  law  within  the  intent  of  the  const!- 
tion  14  that  the  legislature  may  confer  tution.  It  is  said  that  it  is  a  legal  contro- 
cquity  jurisdiction  in  'special  cases'  upon  versy.  prosecuted  according  to  the  forms 
the  county  judge,  is  it  not  plain  that  cases  of  law,  and  that  therefore  It  is  a  case  at 
here  means  causes  in  equity  m  plainly  as  law;  but  though  it  be  such  controversy, 
equity  cases  does  in  %  10,  and  then  that  and  so  prosecuted,  it  does  not  follow 
special  must  mean  such  as  are  specified  by  that  it  is  a  '  case  at  law '  in  the  sense  of 
the  legislature,  not  thrown  in  mass  in  not  being  a  'special  case.*  A  special 
general  terms  upon  the  court  ?**  Page  sac.  case  may  be  said  to  be  a  legal  contro- 
S.  c.  6  Abb.  Pr.  (N.  Y.)  83.  versy,  prosecuted  according  to  the  forms 

This  reasoning  has  finally  prevailed,  of  law;  and  yet  the  constitution  itself  hM 

and  it  has  been  held  that  the  statute  con-  distinctly  provided  that  the  jurisdiction 

ferring  upon  the  county  court  jurisdic-  in  '  special  cases*  shall  be  in  the  county 

tion  of  actions  for  the  foreclosure  of  a  court,  unless  otherwise  provided  for.    A 

mortgage  and    the  sale  of    mortgaged  special  case  can  no  more  be  said  to  be  a 

premises,  situated  within  the  county,  is  case  at  law  in  a  constitutional  sense, 

constitutional,  such  a  proceeding  being  merely  because  it  is  a  legal  controversy 

a  special  case  within  art.  6,  %  14,  of  the  prosecuted  accoraing  to  the  forms  of  law, 

constitution.    Arnold  v,  Rees,  z8  N.  Y.  than  it  could  be  said  to  be  a  case  in  equity, 

57.  because  Its  solution  might  involve  a  con* 

AetioBS  of  Aasomptit. — A  similar  view  sideration  of  the  principles  of  equity,  or 

has   been  expressed   by  Willard,   T.,  in  the  judicial  proceedings  provided  for  its 

holding  that  the  action  of  the  le^sfature  determination  were  similar  in  form  to 

in  giving  to  the  county  courts  jurisdiction  those  usually  observed  in  courts  of  equity. 

oyitx  actiens  of  assumpsit  \^coti%x.\l\xi\on9\.  But  the  case  at  bar  does  not  belong  to 

Beecher  v.  Allen,  5  Barb  (N.  Y.)  169.  either  one  of  the  two  grand  divisions  of 

Frssssdlags  to  ohtaia  Partitioa  of  Lands  civil  cases  mentioned  in  the  constitution 

has   been    held  to  be  a  "  special  case'*  as  subject  to  be  reviewed  here  in  the  ex- 

within  the  meaning  of  the  constitution,  ercise  of  appellate  power,  but  does  un- 

Doubleday  v.  Heath,  16  N.  Y.  80.  mistakably  belong  to  another  and  well- 

Taldag  the  BooofaiM&M  of  Bail  is  a  defined  claM  of  cases  which  are  accus- 

*'  special  case'*  within  article  6,  g  15,  of  tomed  to  be  principally  designated  and 

the  constitution,  and  the  power  may  be  distinguished  from  the  others  by  the  fact 

conferred  by  the  legislature  upon  a  local  that  thev  are  *  not  cases  for  which  the 

oflScer  appointed  to  discharge  the  duties  courts  of  general  jurisdiction  had  always 

of  county  judge.      People  v.  Main,  ao  supplied  a  remedy.*      Parsons  v.  Tuo- 

N.  Y.  434.  lumne  County  Water  Co.,   5   Cal.    43. 

^psdal  OaiM   aot  Cas«|i  at  Law. — In  *  Special  cases  *  are  special  proceedings 

holding  that,  by  the  California  constitu-  characteristically  differing  from  ordinary 

tion.  no  case,  except  cases  arising  in  the  suits  at  the  common  law.  Jackson  v.  Day, 

probatecourt,  and  criminal  cases  amount-  15  Cal.  91.     Special  proceedings  do  not 

ing  to  fdony,  is  subject  to  review  by  the  proceed  according  to  the  course  of  the 
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cooimon  law.  They  give  new  riffhts  and 
afford  new  remedies  (Saunders  v.  Haynes, 
13  Cal.  145),  etc.  This  distinction  be- 
tween '  cases  at  law '  and* '  special  cases ' 
was  already  established  and  enforced  by 
this  court  when,  in  1862,  the  constitution 
was  amended,  and  *  cases  at  law  *  and 
'  special  cases'  again  provided  for;  *  the 
county  courts  shall  have  original  juris- 
diction ...  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided 
for '  (art.  6,  sec.  8),  is  the  language  of 
the  constitutional  amendment  of  i86a.  I 
can  attribute  to  this  expression  no  other 
meaning  than  that  which,  as  we  have 
already  seen,  had  been  theretofore  fixed  to 
the  term  *  special  cases'  in  this  court  be- 
fore the  amendment  of  1863  was  adopted; 
and  it  results  that '  special  cases/  that  is, 
cases  which  grow  out  of  special  proceed- 
ings authorized  by  statute  creating  rights 
not  theretofore  existing,  and  providing 
remedies  not  accustomed  to  be  adminis- 
tered by  courts  of  law  or  equity  as  such, 
are  not  cases  at  law  within  the  appellate 
jurisdiction  of  tl^is  court  as  defined  by  the 
constitution,  even  though  they  may  in- 
volve questions  or  values  which,  if  in- 
volved in  a  case  of  law,  would  constitute 
it  one  to  be  reviewed  here  on  appeal 
or  writ  of  error.  The  case  at  bar  not 
being  a  case  in  equity  nor  a  case  at  law, 
within  the  constitutional  designation,  is 
not  within  the  appellate  jurisdiction  of  this 
court  as  defined  by  the  constitution." 
Houghton's  Appeal.  42  Cal.  35,  60. 

The  term  *  special  cases,'  in  the  consti- 
tution, does  not  include  any  class  of  cases 
for  which  the  courts  of  general  jurisdic- 
diction  have  always  supplied  a  remedy. 
The  'special  cases'  must  be  confined 
to  such  new  cases  as  arte  the  creation 
of  statutes  and  the  proceedings  under 
which  are  unknown  to  the  general  frame- 
work of  courts  of  common  law  and  equity. 
Parson  v,  Tuolumne  County  Water  Co., 
5  Cal.  43. 

Writs  of  mandate  are  not  'special 
cases 'within  the  meaning  of  article  6, 
section  8,  of  the  coifttitution ;  and  there- 
fore the  act  which  attempts  to  confer 
power  on  the  county  courts  to  issue  writs 
of  mandate  is  unconstitutional;  *'  for/' 
said  the  court,  "the  familiar  definition 
of  a  special  case  is  that  it  is  a  case  un- 
known to  the  general  framework  of 
courts  of  law  or  equity.  Writs  of  man" 
damns  certainly  cannot  be  held  to  be 
'special  cases'  within  this  defini- 
tion." People  tx  ftL  Jackson  v.  Super- 
visors of  Kern  County,  45  Cal.  679.  See 
Spencer  Creek  Water  Co.  v,  Vallejo, 
48  Cal.  70. 

0mm  at  Law.— The  words  "  '  cases  at 


law,'  .  .  .  which  involve  .  .  .  the  legaU 
ity  of  any  task,  impost,  assessment,  toll, 
or  municipal  fine,"  in  section  4  of  article 
6  of  the  constitAion.  refer  to  '  civil 
cases'  as  distinguished  from  criminal 
cases;  and  as  the  supreme  court  has  no 
jurisdiction  on  appeal  in  a  criminal  action 
where  the  offence  charged  is  less  than  a 
felony,  there  can  be  no  appeal  from  the 
judgment  of  the  county  court  imposing  a 
fine  on  a  conviction  of  unlawfully  de- 
manding and  receiving  toll.  People  v. 
Johnson,  30  Cal.  98. 

The  proceedings  for  the  appointment 
of  a  guardian  for  an  insane  person  is  not 
a  "  case  at  law"  within  the  meaning  of  the 
fifth  section  of  article  i  of  the  constitu- 
tion of  Wisconsin,  which  provides  a» 
follows:  "  The  right  of  trial  by  jury  shall 
remain  inviolate,  and  shall  extend  to  aU 
'cases  at  law'  without  regard  to  the 
amount  in  controversy,"  etc.  •*  We 
think,"  said  Whiton,  C.  J.,  "that  'cases 
at  law,'  as  these  words  are  used  in  the 
constitution,  are  not  cases  of  this  descrip- 
tion. '  Cases  at  law '  are  properly  con- 
troversies between  parties,  and  not  the 
appointment  of  g^uardians  for  minors  or 
insane  persons."  Gaston  v.  Babcock,  6 
Wis.  503. 

Civil  0mm. — In  Indiana  the  act  organ- 
izing the  court  of  common  pleas  gave  it 
"original  concurrent  jurisdiction  with 
the  circuit  courts  in  the  State  in  all  civil 
cases  both  at  law  and  in  equity."  Acts 
1848,  p.  32.  In  construing  this  act  the 
court,  Worden,  J.,  said:  "This  language 
is  broad  enough,  in  our  opinion,  to  in- 
clude cases  for  divorce,  which  have  al- 
ways been  regarded  as  civil  proceedings 
in  this  State,  inasmuch  as  no  ecclesiasti- 
cal tribunals  have  ever  been  established 
here."  Ellis  v.  Hatfield,  so  Ind.zoi; 
Herron  v,  Herron,  16  Ind.  129.  But  see 
the  opinion  of  Gregory,  J.,  in  Ewing  v. 
Ewing,  24  Ind.  468. 

On  the  question  as  to  the  action  of  the 
circuit  court  in  setting  aside  the  report 
of  damages,  made  by  the  appraisers,  for 
a  right  of  way.  and  ordering  them  to  be 
assessed  by  a  jury,  the  court,  Perkins, 
].,'said:  "It  is  contended  on  the  one 
hand  that  that  clause  in  the  constitution 
which  declares  that  '  in  all  civil  caus  the 
right  of  trial  by  jury  shall  remain  invio- 
late,' forbids  an  assessment  of  damages 
except  by  jury,  unless  the  same  be  waived; 
while  on  the  other  it  is  insisted  that  that 
clause  has  no  application  to  the  case  at 
bar,  because  it  is  not  a  '  civil  case.'  .  .  • 
The  above  provision  in  our  own  consti- 
tution applies  in  terms  but  to  '  civil  cases.' 
What  then,  within  its  meaning,  is  a  *  civil 
case'?    Not  every  case  whicli  is  not  a 
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citmiiud  it  a civn  one.     'Civil  case'  had  right  of  property*  real  and  personal." 
a  definition,  a  meaning  at  common  law,  Motion  was  made  to  bring  on  the  trial  of 
when  the  early  constitutions  of  thiscoun-  a  certain  cause  on  the  ground  that  this 
try  were  formed;  and  it  has  been  held  act,  which  was  entitled  '*  An  act  to  alle- 
that  the  term  was  used  in  those  constitu-  viate  the  condition  of  debtors,  and  afford 
tioos    in    the  common-law  sense.     See  them  a  temporary  relief,'' did  not  prevent 
Willyard  v.  Hamilton,  7  Ohio.  113;  Liv-  the  trial  of  equity  cases,  the  statutes  hav- 
ingston  v.  The  Mayor,  etc.,  8  Wend.  (N.  ing  created  a  distinction  between  equity 
Y.)  85;  Beekman  v,  Saratoga,  etc..  R.  and  *' civil  cases";   but  the  motion  was 
Co.,  3  Paige  (N.  Y.),  45;  Gold  v,  Ver-  overruled,  the  court,  Charlton,  J.,  saying: 
mont  Central,  etc.,  R.  Co.,  19  Vt.  478;  '*  The  second  ground  of  the  motion  now 
Wells  V,  Caldwell.  I  A.  K.  Marsh  (Ky.),  demands  investigation;  and  the  question 
441;  Harris  v.  Wood,  6  T.  B.  Mon.  (ivy.)  it  involves  is,  whether,  under  our  system 
641;  and  the  cases  cited  in   French  v.  of  laws,  an  tquity  case'^tMXk  be  denoroi- 
Lighty,  9  Ind.  475;  Armstrong  v.  Jack-  nated  a  'civil  case.'    Tnere  can  be  but 
son,   I  Blackf.  (Ind.)  374       It  may  be  this  division  of  cases:  i.  criminal;  s,  civit 
fairly  argued  that  the  term  should  be  con-  Criminal  cases  are  those  which  involve  a 
stmed  in  our  constitution  to    embrace  wrong  or  injury >lone  to  the  Republic,  for  , 
such  as  were  treated  as  *  civil  cases'  in  the  punishment  of  which  the  offender  is 
this    State    when  the    constitution  was  prosecuted  in  the  name  of  the  whole  peo^ 
adopted;    and  such  has  been   the  rule  pie.     'Civil  cases*  are  those  which  in- 
acted  upon  in  some  of  the  States.    See  volve  disputes  or  contests  between  man 
Sedgw.   on  Stat.    542.      But    this   rule  and  man,  and  which  only  terminate  in 
would  not  extend  the  meaning  of  the  the  adjustment  of  the  rights  of  plaintiffs 
term  so  as  to  embrace  legal  proceedings  and  defendants.     It  is  said,  however,  that 
in  all  cases  except  criminal.     It  has  not  *  a  critical  examination  and  collation   of 
been  the  practice  in  this  State  to  try  our  sututes  establish  another  class  of 
chancery  causes,  nor  to  assess  damages,  cases,  to  wit,  equity  cases  as  contradis- 
in  the  laying  out  of  highways,  by  jury  tinguished  to  civil  and  criminal  cases.     I 
(see  Kemp  v.  Smith,  7  Ind.  471);  nor  to  have  taken  infinite  pains  to  trace,  in  our 
try  contested  elections  by  that  tribunal,  laws,  the  lines  of  distinction  between  an 
Other  examples  might  be  named.    Chan-  equity  and  a  civil  case ;  but  without  adopt- 
cery  causes,  it  should  be  observed,  are,  ing  implicitly  the  inferences  of  the  gen- 
In  the  system  of  practice  provided  for  by  tlemen  who  contend  for  this  distinction, 
the  new  constitution,  expressly  merged  I  can  see  nothing  in  the  plain  letter  of 
in  the  class  of  civil  actions.    What  has  the  law  which  creates  it.     The  argument, 
been  the  practice  in  the  assessment  of  I  think,  stands  fairly  thus:  The  constittu 
damages  to  real  estate  taken  for  public  tion  gives  to  the  superior  court  exclusive 
works  ?    On  appeals  in  such  cases  to  the  and  final  jurisdiction  in  all  criminal  cases, 
drcuit  court,  the  trial  seems  uniformly  to  and  in  cases  respecting  the  titles  to  land. 
bave  been  by  jury.     It  was  so  in  Rubot-*  Art.  3,  sec.   i.    Here,  then,  is'  one  dis- 
torn  V.   McClure,  4  Blackf.  (Ind.)  505.  tinction  between  criminal  cases  and  that 
That  was  the  first  case,  and  was  tried  as  class  of   *  civil  cases '  relating  to    real 
early  as  1837  or  1838.     It  was  followed  property.     The  inferior  courts  shall , have 
by   Mclntire  v,   Sute,   5  Blackf.  (Ind.)  cognisance  '  of  all  other  rivf/raj<i.'   Art« 
384;  State  V.  Digby,  5  Blackf.  (Ind.)  543;  3.  sec.   i.     Here,  then,  is  another  dis- 
Vanblaricnm   v.  State,   7  'Blackf.  (Iq<1*)  tinction  between  criminal  cases  and  'all 
909;  State  9.   Beackmo,  8  Blackf.  (Ind.)  other  civil  cases,'  cognizable  in  the  in- 
346;  and  other  cases,  all  of  which  seem  ferior  courts;  and,  tx  concessu  of  counsel, 
to  have  been  thus  tried  on  appeal  in  the  there  is  nothing  in  the  constitution  which 
circuit   court.     See   New  Albany,   etc,  excludes  the  inferior  courts  from  susuin- 
Co.  9.  Connelly,  7  Ind.  J3.     Such  being  ing  a  jurisdiction  over  equity  suits,  under 
the  faKt,  it  follows  that  this  class  of  cases  the  sweeping  clause  of  '  all  other  civil 
may  legitimately  be  rank^  as  civil,  and  cases.'    But  the  third  section  of  the  judi- 
heoce  held  to  be  within  the  constitutional  cial  act  of  1799  '*•  ^  think,  conclusive  as 
provision   above  quoted."    See  Sedgw.  to  the  scope  and  latitude  which  should 
on  Stat.,  J*^^/  Lake  Erie,  etc.,  R.  Co.  t^.  be  allowed  the  terms   'civil  cases.'    It 
Heath,  9  Ind.  558;  Norristown  &  Turn-  declares  that  the  said  superior  and  in- 
pike  Co.  V.  Burket,  36  Ind.  53.  ferior  courts  shall  have  full  power  and 
The  Gtmia  legislature  having  passed  authority  to  hear  and  determine  all  causes, 
4tXk  act  dechuing  in  one  of  its  sections  both  civil  and  criminal^  of  which  they 
**that  neither  of  the  aforesaid  couns  shall  shall  severally  have  jurisdiction.     Now 
issue  out  any  civil  process,  or  try  any  the  term  '  civil '  must  evidently  mean  all 
*ctval  case,'  except  for  the  trial  of  the  cases   (whatever    technical    appellation 

27 


Otiallua  OaiM.                                   CASE.  <kkftal 

they  may  assume,  in  the  shape  of  an  not  to  the  ▼iolation  of  the  local  by  laws 
action  or  chancery  bill)  which  cannot  or  police  regulation;  for,  said  Warner, 
legally  be  denominated  criminlBil  cases.  J.:  **The  common-law  definition  of  a 
The  53d  section  of  the  judicial  act  of  1799  crime^  as  given  by  Blackstone,  is  an  act 
confers  a  chancery  jurisdiction  upon  the  committed,  or  omitted,  in  violation  of  a 
superior  courts.  Therefore  equity  pro-  public  law.  4  Black.  Com.  3.  And  it  is 
ceedings  must  be  denominated  *  civil  in  this  sense  that  we  consider  the  tertn 
cases,' agreeably  to  the  mode  of  classifi-  'criminal  cases' in  the  constitution  was 
cation  adopted  in  the  3d  section  of  the  intended  to  have  been  understood;"  there- 
judicial  act;  and  I  may  add,  that  the  fore  violations  of  local  by-laws  of  a  muni- 
terms  *all  other  civil  cases,'  used  in  the  cipal  corporation,  not  involving  the  ele- 
1st  section  of  the  3d  article  of  the  const i-  ments  of  offences  known  to  th^  penal 
tution,  appear  to  authorize  a  similar  con-  laws,  are  within  the  jurisdiction  of  such 
elusion,  for  the*  constitution  speaks  of  local  authorities  as  the  legislature  may 
only  two  classes  of  cases— criminal  and  authorize,  notwithstanding  that  the  con- 
civil;  and  it  will  not,  I  presume.  t>e  con-  stitution  provides  that  the  superior  courts 
tended  that  the  judicial  department  can  shall  have  exclusive  jurisdiction  in  all 
take  cognizance  of  cases  which  do  not  "criminal  cases,"  except  in  the  cases 
fall  under  the  one  or  the  other  of  these  which  are  therein  specified.  Williams  v. 
classes;  the  conclusion  is  thus  irresistible,  City  Council  of  Augusta,  4  Ga.  509; 
that  if  an  equity  case  is  not  a  '  civil  case,'  Floyd  v.  Commissioners  of  Eatonton,  14 
the  court  has  no  authority  to  try  it.   This  Ga.  354. 

is  the  dilemma  we  are  reduced  to  by  es-  Oapltal  OasM. — An   indictment  for   a 

tablishing,  or  rather  attempting  to  estab-  capital  offence  cannot,  in   Indiana,  be 

lish,  a  distinction  between  an  equity  and  found  in  a  circuit  court  in  the  absence  of 

a  civil  case.     Upo<t  the  second  ground'  the  president,  because  the  third  section 

of  the  motion.  I  am,  therefore,  of  opinion  of  the  fifth  article  of  the  constitution  pro- 

that  an  equity  cac^  «s  a  *  civil  case,'  and  vides:  "  that  the  president  alone,  in  the 

that  this  bill  cani.  A  be  tried  under  the  absence  of  the  associate  judges,  or  the 

prohibitory  provisions  of  the  act  of  as-  president  and  one  of  the  associate  judges, 

sembly,  it  not  being  a  case  relating  to  in  the  absence  of  the  other,  shall  be  com* 

the  right  of  personal  property."    Grim-  petent  to  hold  a  court,  as  also  the  two 

ball  V.  Ross,  Charlton  s  Rep.  (Ga.)  175,  associate  judges,  in  the  absence  of  the 

18  T.  president  shall  be  competent  to  hold  a 

In  Ohio  it  has  been  held  that  the  mayor  court,  except  in  ^capital  cases,"  etc.  In 
of  the  city  of  Cincinnati  can  not  take  this  case  it  was  contended  that  the  con- 
acknowledgments  under  the  act  (13  O.  stitution  has  delegated  to  the  circuit  court. 
L.  67)  authorizing  him  to  exercise,  within  when  held  by  the  two  associate  judges, 
the  limits  of  that  corporation,  in  all  general  jurisdiction  in  all  criminal  cases, 
**  civil  and  criminal  cases,"  the  same  by  empowering  them  to  hold  a  court,  and 
powers  as  are,  or  may  be,  delegated  to  that  the  restriction  on  their  power  con- 
justices  of  the  peace  by  the  laws  of  the  tained  in  the  exception  as  to  "capital 
State;  the  court,  Wright,  T.,  saying:  cases,"  does  not  reach  to  that  portion  of 
'*  When  the  general  assembly  speak  of  their  jurisdiction  under  which  the  grand 
'  civil  and  criminal  cases,'  we  understand  jury  is  impanelled,  sworn,  and  charged, 
them  to  employ  legal  terms  in  their  legal  and  under  which  the  indictment  is  re- 
sense,  and  to  describe  suits  at  law,  A  turned  into  court;  but  that  it  only  restrains 
civil  case  is  a  suit  at  law  to  redress  the  them  from  proceeding  further  with  the 
violation  of  some  contract,  or  to  repair  cause  after  the  indictment  is  returned; 
some  injury  to  property  or  to  the  person  but,  said  the  court,  Dewey,  J.:  "This 
or  personal  rights  of  individuals;  a  erim-  interpretation  is  founded  upon  the  mean- 
ma/  case  is  a  public  prosecution  for  a  ing  which  those  who  hold  to  it  give  to 
crime  or  misdemeanor.  In  such  cases  xh^  the  word  'cases,'  as  used  in  the  excep- 
mayor  of  Cincinnati  was  authorized  to  tion  in  respect  to  proceedings  for  a 
exercise  the  same  powers  as  justices  of  capital  offence.  It  is  contended  that  case 
the  peace.  The  authority  does  not  em-  as  there  employed  is  synonymous  with 
brace  any  other  case,  act,  or  duty  of  a  jus-  prosecution  (which,  according  to  the  defi- 
tice."  Shultz's  Lessee  v.  Moore,  Wright's  nitton  of  Blackstone,  is  the  commence- 
Ch.  Rep.  (Ohio)  280.  ment  of  a  criminal  suit  by  the  indictment). 

Orim&al  Cases. — ^The  term  "criminal  and  that  it  does  not  include  the  proceed- 
cases,"  as  used  in  the  first  section,  third  ing  prior  to  the  indictment.  We  cannot 
article  of  the  constitution,  has  reference  bring  ourselves  to  concur  In  this  construe- 
to  such  acts  or  omissions  as  are  in  viola-  tion.  The  same  word  *  cases'  is  used  as 
tion  of  the  public  laws  of  the  Sute,  and  well  in  that  part  of  the  constitution  which 
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confers  jurisdiction  generally  upon  the  It  shsll  be  in  nature  of  a  special  verdict 

circuit  couru,  as  in  that  which  restricts  Fuller  v.  Trevor,  8  S.  &  R.  (Pa.)  $29. 

it  when  exercised  by  the  associate  judges  The  rule,  however,  as  to  the  duty  of  stat- 

only;  and  we  cannot  suppose  that  the  ing  the  facts  only,  and  not  the  evidence 

framers  of  the  constitution  designed  to  of  facts,  and  of  submitting  to  the  court 

use  it  in  the  same  paragraph,  and  in  re-  only  questions  of  law,  is  the  same  here 

lation   to  the  same  general  subject,  in  as  in   the   English  practice."    Diehl  v, 

different    senses.      The    circuit   courts.  Ihrie,  3  Wharton  (Pa.).  143.  148.  . 

whether  held  by  all  the  judges,  by  the  By  Gibson,  C.  J.:  "A  case  stated  is  a 

president  alone,  by  the  president  and  one  substitute  for  a  verdict,  resorted  to  fur 

associate  judge,  or  by  the  two  associates,  convenience  and  to  save  the  expense  of 

have  unlimited  criminal  jurisdiction  '  ih  a  trial,  its  purpose  beir\g  not  to  make 

all  such  eases ^  and   in  such  manner,  as  evidence  for  a  jury,  but  to  supersede  the 


may  be  prescribed  bv  law,'  except  that  action  of  a  jury  altogether,  by  impart 
the  associate  judges  shall  not  hold  a  court  ing  to  facts  ascertained  by  consent 
in  *  capital  cases.  If  this  word,  as  used  the  judicial  certainty  requisite  to  enable 
in  the  first  instance,  was  designed  to  em-  the  court  to  pass  upon  the  law,  and  give 
brace  (as  undoubtedly  it  was)  all  the  judgment  on  the  whole;  and  its  existence 
stages  of  criminal  proceedings  from  the  is  consequently  inconsistent  with  an  issue 
impanelling  of  the  grand  jury  to  the  exe-  to  draw  the  facts  again  into  contest.'*  Mc- 
cution  of  the  final  sentence,  we  know  of  Ingh^n  t^.  Bovard,  4  Watts(Pa.),  308,  312. 
no  rule  of  criticism  by  which  it  must  not  By  Rogers,  J. :  '*  A  case  stated  is  a  sub- 
embrace  the  same  proceeding,  when  stitute  for  a  special  verdict,  adopted  for 
designating  the  crimes  over  which  a  court  convenience  to  save  the  labor  and  expense 
held  by  the  associate  judges  shall  not  of  finding  the  same  facts  by  the  jury  in 
have  jurisdiction.  In  our  opinion,  the  the  form  of  a  special  verdict."  White- 
circuit  court,  BO  held,  has  no  more  power  sides  v.  Russell,  8  W.  &  S.  (Pa.)  44. 
to  impanel,  swear,  and  charge  a  grand  In  Xaeh  Cats. — In*  a  policy  of  insur- 
jury,  and  receive  an  indictment  for  a  ance  it  was  stipulated  that  the  under- 
capital  crime,  than  it  has  to  try  the  cause  writers  shall  not  be  liable  '*  for  any  partial 
and  pronounce  sentence."  Cook  v.  State,  loss  on  other  goods,  or  on  the  vessel  and 
7  Blackf.<Ind.)  165.  See  Com.  v.  Hardy,  freight,  unless  it  amount  to  five  per  cent, 
%  Mass.  303.  exclusive  in  each  case  of  all  charges  and 
Cam  Stated. — By  Sergeant,  J.:  "Ac-  expenses  incurred,  for  the  purpose  of 
cording  to  the  English  practice,  a  special  ascertaining  and  proving  the  loss;"  and  it 
case  is  used  instead  of  a  special  verdict,  was  held  that  the  words  "  in  each  case" 
it  is  a  species  of  special  verdict.  The  in  the  foregoing  clause  do  not  mean  "at 
jury  find  generally  for  either  party,  but  each  time  of  loss,"  but  that  they  refer  to 
sobjeci  to  the  opinion  of  the  court,  on  a  the  three  several  subjects  insured,  goods, 
special  case  (stated  by  the  counsel  on  freight,  and  vessel,  and  require  a  damage 
both  sides,  or  dictated  by  the  judge),  with  of  five  per  cent  to  justify  a  claim  in.  each 
regard  to  a  matter  of  law.  Leave  is  case,  and  so  successive  losses  on  the 
sometimes  given  to  turn  it  into  a  special  cargo,  in  the  course  of  the  voyage,  each 
verdict.  But  in  a  special  case,  as  in  a  less  than  five  per  cent,  but  in  the  aggre- 
special  verdict,  the  facts  proved  at  the  gate  amounting  to  more  than  five  per 
trial  ought  to  be  stated,  and  not  merely  cent  are  not  within  the  exception,  and 
the  evidence  of  facts.  In  arguing  a  are  to  be  borne  by  the  underwriters, 
special  case,  the  counsel  are  not  permitted  Donnell  v.  The  Columbian  Ins.  Co.,  2 
to  go  out  of  it,  and  the  coun  must  judge  Sumner  (U.  S.),  366. 
upon  it  as  stated.  If  it  be  so  defective,  Taeli  of  hii  Cass. — ^An  affidavit  of 
that  the  court  are  not  able  to  give  jndg-  merits,  under  the  New  York  rules  of 
oient,  they  will  grant  a  new  trial,  in  order  court,  that  the  party  "has  fully  and  fairly 
to  have  it  restated.  I  Ttdd's  Prac.  930;  stated  the  facts  of  his  case**  etc.,  is  in- 
I  Arch.  Prac.  192.  Under  the  Pennsyl-  sufficient;  it  should  be  that  he  "has  fully 
▼anta  practice,  a  special  case,  or  as  it  is  and  fairly  stated  the  case."  Fitxhugh  tr. 
usually  termed  a  '  case  stated,'  has  been  Truax,  i  Hill  (N.  Y.),  644. 
more  extensively  used.  The  parties  The  affidavit  mav  be  that  the  pftitT  has 
where  a  real  contest  exists  may  enter  an  stated  "  this  case  or  "  his  case,  but 
action  by  amicable  agreement,*  and  in  not  that  he  has  stated  "his  defence;"  for, 
Aat  acUon  or  in  one  brought  by  process  said  Bronzon,  J.:  "An  affidavit  that  the 
issued  may  agree  to  state  certain  facts  party  has  fully  and  fairly  suted  this  case 
lot  tlM  opinion  of  the  court;  and  if  they  or  his  case  to  counsel  fairly  implies  that 
dttire  to  have  the  benefit  of  a  writ  of  he  has  stated  the  whale  ease,  and  is  a 
error,  may  insert  in  their  agreement  that  sufficient  compliance,  in  that  particular, 
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of  action,  including  assumpsit  and  trover.'  Used  in  the  phrase 
"  in  case  of  "  to  denote  the  contingency  of  an  event.^  Something 
that  holds  or  covers  anything  else.' 

T^ritb  the  6i8t   Rule.      But  an  affidavit  pending.     Art.  5,  sec.  11.    Taking  these 

that  he  has  stated  his  defenet  to  counsel  several  passages  in  connection,  it  would 

only  implies  that  he  has  stated  one  side  of  seem  that  when   it    is  said  the    judge 

the  case,  and  is  therefore   insufficient."  '*  shall  not  sit  in  any  case,"  it  is  intended 

Brownell  v.  Marsh,  33  Wend.  (N,  Y.)  636.  that  he  shall  not  do  what  the  person 

Nor  will  it  do  to  qualify  the  phrase-  chosen  or  appointed  may  do— that  is, 

ology   by  addii^  *'8o  far   as   the  facts  *\try  the  case.'*    So  that  whilst  a  judge 

have  come  to  his  knowledge,  or  in  any  who  has  been  counsel  for  either  party 

other  manner,  unless  a  sufficient  excuse  could  not  sit  in  the  trial  of  the  case,  or 

therefor  be  expressly  shown."    Brown  make  any  ruling  which  would  properly 

V.  Toosey,  19  Wend.  (N.  Y.)  616.  arise  on  the  trial,  he  would  hot  be  incom- 

For  the  text  of  this  6ist  Rule,  adopted  petent  to    preside  in  taking  incidental 

May  Term,  1840,  see  23  Wend.  (N.  Y.)  orders,  as,  for  instance,  an  order  granting 

644.  a  change  of  venue,  or  entering  an  order 

An  affidavit  of  merits  (to  change  the  appointing  the  person  agreed  upon  or 

place  of  trial)  which  states  that  the  j)arty  appointed  to  try  the  case.     The  disquali- 

has  fully  and  fairly  stated  "  the  facts  of  fication  of  the  judge  to  try  the  case  would 

this  case"  to  his  counsel  was  held  suffi-  not    prevent    him    from    receiving    the 

cient,  and  equivalent  to  the  statement  that  report  of  the  grand  jury  for  the  term, 

he  has  fully  and  fairly  stated  "  the  case"  although  there    be  embraced    in    their 

to  his  counsel,  as  required  by  Rule  39.  report  the  return  of  an   indictment  in 

Jordan  v.  Garrison,  6  How.  Prac.  (N.  which  he  would  not  be  qualified  to  sit  on 

V.)  6.  «  the  trial.     We  find  no  error  in  overruJ- 

But  an  affidavit  of  merits  is  defective  ing  the  defendant's  motion  in  arrest  •£ 

which  states  that  the  defendant  has  stated  judgment.     Cock  v.  State,  8  Tex.  App. 

"  his  case  in  this  cause"  to  his  counsel,  659,  666. 

instead  of   "the  case,"  as  required  by        1.  See  T&espass  on  the  Cash. 
Rule  39.     Such  a  statement  isnotequiva-        8.  In  Cat*  of  the  Baath. — In  wills,  this 

lent  to  the  statement  that  "he  has  stated  and  kindred  phrases,  when  applied  to  a 

his  case"  generally.      Ellis  v,  Jones,  6  first  legatee,  and  followed  by  a  second 

How.  Prac.  (N.  Y.)  296.  legacy  of  the  same  property,  have  been  in- 

See  generally  on  this  subject,  Gary  v,  terpreted  by  the  courts  not  to  mean  death 

Ltvermore.  2  How.  Prac.  (N.   Y.)   170;  •  at  any  time  in  the  future,  but  death  with- 

Bleecker  v.  Storms.  3  How.  Prac.  (N.  Y.)  in  a  certain  period,  and  when  no  other 

161;  Richmond  v,  Cowles,  3  Hill  (N.  T.),  period  is  indicated,  within  the  lifetime  of 

359;  Rickards  z'.  Swetzer,  3  How.  Prac.  the  testator.     Lowfield   v,  Stoneham,  2 

(N.   Y.)  413;    McMurray  v,   Gifford,   5  Strange,  1361;  Hinckley  v.  Simmons,  4 

How.  Prac.  (N.  Y.)  14;  Britain  v.  Pea-  Ves.  160;  Turner  v.  Moore,  6  Ves.  567; 

body,  4  Hill  (N.  Y.),  61,  and  reporter's  Cambridge  v.  Rous,  8  Ves.  12;  Galland 

note  at  page  64.  v,  Leonard,  i  Swanst.  Ch.  161;  King  v. 

Ut  in  any  Casa. — The  Texas  constitu-  Taylor,  5  Ves.  806;  Home  v.  Pillans.  3 

tion  provides  that  no  judge  ''shall  sit  in  Myl.  &  K.  20:  Schenk  v,  Agnew,  4  Kay 

any  tase"  wherein  he  has  been  of  counsel.  &  Johns.  406;  Briggs  v,  Shaw,  9  Allen 

This  disqualification  disables  a  district  (Mass.),  516.     But  see  Douglas  v,  Chal- 

judge  from  sitting  at  the  trial  of -a  case  mer,  3  Ves.  Jr.  501;  also  In  re  Potter's 

in  which  he  has  heen  counsel,  but  not  Trust,  L.  R.  8  Eq.  jCas.  53. 
from   receiving  an    indictment  from    a       8.  By  the  Metalliferous  Mines  Act,  1873 

grand  jury,  nor,  it  seems,  from  making  (35  and  36  Vict.  c.  77,  s.  33,  subs.  3.); 

orders  preliminary  to  the  trial  of  such  a  *'  Gunpowder  or  other  explosive  or  in« 

case.     "What  is  meant,"  said  Winkler,  flammable  subsunce  shall  not  be  taken 

J.,  "by  the  phrase  'sit  in  any  case'  is,  into  the  mine,  except  in  a  rax^  or  canister 

we  are  of  the  opinion,  explained  by  the  containing  not  more  than  four  pounds;" 

provisions  of  the  constitution  as  to  what  and  it  was  held  that  the  word  "case"  as 

may  be  done  when  the  judge  is  so  dis-  used  in  the  section   must  be  taken  to 

qu^ified.     For  instance,  the  parties  may,  mean  something  solid  and  substantial  to 

by  consent,  appoint  a  proper  person  to  the  nature  of  a  canister,  and  that  a  bag 

try  the  case;  or  upon  their  failing  to  do  of  linen  or  ci^lico  was  not  such  a  "  case, 

so.  a  co'^petent  person  may  be  appdinted  By  Lord  Coleridge,  C.  J. :  "  I  should  say 

to  try  the  same  in  the  county  where  it  is  that  here  the  words  'case  or  canister' 

30 


**  Cuft  or  Ouktor  '*  Oonitrotd.      CASEr^ASH,  IMaitim. 

CASE. — Ready  money.^ 

explain  one  another,  that  the  word '  case/  differently  to  mv  intention.  Language 
which  is  ttied  in  this  place  and  in  con-  does  not  admit  oi  mathematical  accuracy, 
necUon  with  *  canister/  must  mean  a  and  it  is  impossible  to  use  words  which, 
'case'  in  the  nature  of  a  'canister/  not  with  all  their  various  senses,  may  not  be 
strictly  speaking  a  canister,  but  a  solid  used  in  a  different  sense  to  that  in  which 
and  substantial  thing  of  wood  or  metal,  the  author  used  them.  Nobody  reading 
or  some  other  such  solid  substance,  which  this  act  b^  ordinary  common-sense  would 
can  be  covered  over  so  as  to  prevent  say  that  m  an  act  providing  against  acci-* 
ignition  from  a  spark.  That  seems  a  dents  from  explosion  of  gunpowder  the 
proper  view  of  this  section,  because  in  so  provision  that  *  It  shall  not  be  taken 
construing  the  act  we  give  effect  to  the  into  the  mine  except  in  a  case  or  can* 
act  according  to  its  purposes.  ...  I  do  isttr,'  m^ans  that  it  may  be  taken  in  a 
not  think  the  respondents  gained  much  thin  calico  bag  or  even  in  a  net,  because 
by  referring  to  the  subsequent  act  (the  a  net  would  include  some  kinds  of  gun- 
Explosives  Act,  1875,  3d  Vict  c.  17,  powder.  Every  one  would  undersund 
s.  32,  which  enacts  that  the  gunpowder  the  word  '  case '  there  to  mean  some- 
shall  be  in  a  subsuntial  *  case,  bag,  can-  thing  solid,  something  permanent,  which 
ister,  or  other  receptacle  Ot  for  that  is  would  save  the  gunpowder  from  being  < 
directed  to  a  totally  different  subject,  exploded.  .  .  .  Bag  is  not,  however,  the 
viz.,  the  conveyance  of  gunpowder  in  the  ordinary  meaning  of  the  word  '  case,' 
open  air,  and  not  below  ground,  where  and  I  have  not  the  least  doubt  that  it  is 
there  is  no  escape.  ...  It  was  admitted  not  the  meaning  intended  by  this  act. 
that  a  net,  if  sufficiently  fine,  would  be  a  I  am  of  opinion  that  case  in  sec.  23 
'case'  within  the  meaning  of  the  act;  means — as  *  canister '  means — something 
and  we  are  familiar  with  the  fact  that  solid  and  capable  of  reasonably  protect- 
some  most  powerful  gunpowder  is  made  ing  gunpowder  taken  into  a  mine,  one  of 
in  such  large  grains  that  it  could  be  car^  the  very  sources  of  danger  against  which 
ried  in  a  net  which  need  not  be  particu-  the  act  is  directed.  Gunpowder  is  not  to 
larly  fine  to  hold  it.  But  a  net  would  be  be  conveyed  into  a  mine  except  in  some- 
no  protection  whatever  in  a  mine.  I  am  thing  that  will  protect  it.  A  '  case '  or 
clearly  of  opinion  that  this  bag  is  not  a  *  canister '  would  protect  it  from  a  spark 
'  case '  within  the  meaning  of  the  act,  or  hot  cinder  which  would  be  almost  cer- 
and  the  justices  must  proce^  to  convict."  tain  to  explode  it  if  only  in  a  thin  bag, 
And  by  Grove,  J.:  "I  am  entirely  of  the  and  still  more  so  in  a  net."  Foster  v. 
same  opinion.  .  .  .  When  I  first  read  Diphwys  Casson  Slate  Co.,  L.  R.  18  Q. 
sec.  23  it  never  occurred  to  me  that  B.  Div.  428:  s.  c,  56  L.  J.  Rep.  Magis- 
'case'  meant  *bag,'  nor  indeed  should  trates' Cases,  23. 

I  have  expected,  until  a  definition  was  1.  "A  sale  i^^x  cash  is  a  sate  for  the 
found  including  bag — which  mav  be  some-  money  in  hand:  at  least  such  is  the  gen- 
times  the  same  as  a  'case' — that  'case'  eral  meaning  of  the  term.'*  By  Elmer,  J., 
could  include  'bag.'  For  'case.'/nr'ma  Steward  v.  Scudder,  24  N.  J.  Law,  96, 
/acU,  to  my  mind  means  something  solid  loi. 

— not  confined  perhaps  to  box,  canister,         "  In  all  sales  for  cask,  the  money  must 

or  tin  case,  but  something  of  a  solid  char-  be  paid  when  the  property  is  delivered. 

acter.    The  counsel  for  the  respondents,  It  is  wholly  inconsistent  to  claim  that  a 

ia  answer  to  a  question  put  to  him  as  sale  for  cash  means  a  sale  on  a  credit  for 

to  'net,' defined  'case '  to  mean  anything  a  week  or  ten  days.     If  the  commission 

which  would  include  another  thing.     So  merchants  in  New  York  have  adopted 

perhaps  a  handkerchief  or  net  might  be  such  a  custom  as  was  contended  for  and 

a   'case.'  .  .  .  Can  any  one,   except  a  testified  to,  it  must  be  for  their  own  ac- 

person  seeking  a  way  out  of  the  act,  in-  commodation,  and  cannot  be  recognized 

terpret  the   word  'case'  used   in  s.   23  as  obligatory  on   those  who  intrust  to 

otherwise  than  as   meaning  something  them  property  to  be  sold  for  cash.**  By 

solid?    But  it  is  said  the  word  'case/  Williams,  C.  J.,  Bliss  v.  Arnold,  8  Vt. 

according  to  the  dictionary,  may  include  252. 

a  bag.     There  are  few  words  that  cannot        But  in  a  Missouri  case  the  court  said, 

be  used  in  more  senses  than  one,  and  Gantt,  P.  J.:  **  A  sale  for  r<u^,  or  a  sale 

are  not  capable  of  some  exceptional  in-  which  is  called  a  cash  transaction,  the 

terpretation  different  from  the  ordinary  term  being  interpreted  in  the  sense  in 

meaning  if  taken  from  their  context.     1  which  the  merchants  of  St.  Louis  use  it, 

have  as  an  author  tried  in  vain  to  find  is  something  different    from  a  sale  of 

jwords    not    capable   of    being   applied  goods  to  be  paid  for  on  delivery.    Of 
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course  a  sale  of  goods  to  be  paid  for  on  fair.  It  was,  in  fact,  a  sale  wfthout  beini; 
delivery  may  in  one  sense  be  termed  a  advertised,  for  one  of  the  most  important 
sale  for  cask;  but  the  interpretation  put  conditions  of  the  sale  was  not  disclosed 
on  the  phrase  *Kcash  transaction/  or  '  a  in  the  advertisement.  In  this  respect  the 
cash  sale,"  by  the  course  of  dealings  in  St.  sale  was  void  for  want  of  authority  on 
Louis,  demonstrates  that  often  what  is  the  part  of  the  sheriff  to  sell."  Farr  v. 
thus  characterized  repudiates  the  idea  of  Sims,  Rich.  £q.  Cas.  (S.  Car.)  122, 131. 
payment  at  the  time  when  the  goods  But  where  property  is  advertised  by- 
come  to  the  possession  of  the  purchaser,  the  commissioner  to  be  sold  for  cash,  it 
'It  is  distinctly  shown  that  it  is  quite  con-  was  held  no  variance  for  him  to  announce 
sistent  with  the  definition  practically  at  the  sale  that  payment  would  be  re- 
given  to  this  phrase  by  the  well-under-  ceived  in  United  States  treasury  notes, 
stood  custom  of  the  merchants  of  St.  the  court,  Carroll,  Ch.,  saying:  "The 
Louis,  that  an  interval  of  thirty  days  may  mortgaged  property  was  advertised  to 
elapse  between  delivery  and  payment,  be  sold  for  cash^  and  immediately  before 
and  yet  that  the  transaction  may  be  called  the  sale  it  was  announced  that  payment 
and  recognized  by  every  one  as  a  *  cash  would  be  received  in  United  States 
transaction.'  It  follows  that  a  'sale  for  treasury  notes.  It  is  objected  that  cctsh 
cash*  a  *  cash  sale,'  or  a  *  ccLsh  transac-  means  coin,  and  that  the  premises  were 
tion  *  is  something,  as  known  to  the  mer»-  therefore  sold  upon  other  terms  than 
chants  of  St.  Louis,  not  to  be  confounded  those  specified  in  the  advertisement  of 
for  a  moment  with  a  sale  by  the  terms  of  sale.  It  would  be  difficult  to  show  that 
which  the  goods  sold  are  to  be  paid  for  the  term  cash  in  the  notice  of  sale  was 
on  delivery.  The  two  expressions  are  intended  to  mean  or  actually  imported 
not  convertible;  and  every  instruction  anything  else  than  ready  nvoney,  in  con- 
which  in  terms  treats  them  as  convertible,  traidistinction  to  credit.  That  it  does  not 
or  which  assumes  their  convertibility,  is  n^ean  coin  when  employed  in  an  adver> 
liable  to  mislead  a  jury — indeed,  can  vertisement  of  sale  is  shown  by  the  very 
hardly  fail  to  have  that  effect.  Now,  case  cited  to  sustain  the  objection  (Farr  v. 
there  was  no  evidence  before  the  jury  that  Sims,  Rich.  Eq.  Cas.  131).'*  Meng  v, 
the  goods  in  this  case  were  to  be  paid  for  Honter,  13  Rich.  Eq.  (S.  Car.)  21a 
on  delivery.  There  was  evidence  that  When  the  terms  of  a  sale  by  auction 
the  sale  was  for  ccLsh^  or  that  the  transac-  require  a  '*  cash  payment,"  the  auctioneer 
tion  was  what  is  called  a  *  cash  transac-  has  no  authority  to  receive  as  payment  a 
tion.'  And  what  this  phrase  meant  we  check  upon  a  bank  in  which  the  drawer 
have  already  seen."  St.  Louis  Type  has  at  the  time  no  funds;  and  the  vendor 
Fdry.  v.  Union  Printing  Co.,  3  Mo.  App.  is  not  bound  by  the  act  of  the  auctioneer, 
142,  149.  though  he  omits  to  notify  the  vendee 
Whereaplaintiff  in  execution,  desiring  that  he  repudiates  it.  Broughton  s^.  SiU 
to  purchase  the  defendant's  land  at  a  low  loway,  114  Mass.  71.  See  Sykes  v,  Giles, 
price,  ordered  the  sheriff  to  sell  for  specie,  5  M.  &  W.  645;  William^  v.  Evans,  L. 
the  order  was  indorsed  on  the  exefcution,  R.  i  Q.  B.  352. 

but  no  such  condition  was  stated  in  the  Where  the  statement  of  a  mechanic's 

advertisement.     On  the  day  of   sale   a  lien    contained    the    following    clause; 

junior  creditor  offered  $3000  for  the  land  '*  That  the  terms,  time  given,  and  condi* 

in  bank  bills.     His  offer  was  refused,  and  tions  of  said  contract  are  and  were  cash" 

the  land  was  sold  to  a  third  person  for  it  was  held  not  to  be  a  compliance  with 

^1000.     It  was  held  that  the  sale  was  the  Code  Civ.  Proc.  §  11 87,  requiring  a 

void  as  against  the  junior  creditor,  and  at  statement  of  the  terms,  time  given,  and 

his  instance  it  was  set  aside,  the  court,  conditions  of   the  contract,  the    court, 

O'Neal,  J.,  saying:  " To  enable  persons  Sharpstein,   J.,   saying:  **On  behalf  of 

to  buy  they  ought  to  be  apprised  of  the  appellant    it    is  insisted    that    the    re*- 

terms  on  which  the  property  is  to  be  sold,  quirement  as  to  *  terms,  time  given,  and 

The  usual  terms  of  a  sheriff's  sale  are  conditions  of  his  contract '  is  not  fulfilled 

cash,    Tlie  term  cashhsa  two  meanings^  by  the  statement  that  they  '  were  and  are 

one  a  payment  in  current  bills,  the  other  cash/  .  .  .  The  only  question  which  we 

in  specie.    The  first  is  the  popular,  the  can  determine  is,  whether  there  has  been 

latter  the  legal  meaning.     The  former  a   substantial     compliance    with    them, 

has,  in  common  parlance,  entirely  sup-  Whether  the  word  cash  sufficiently  shows 

planted  the   latter.     An    advertisement  what  the    terms  and  conditions  of  the 

that  the  sale  was  to  be  for  cash  would  be  contract  were,  and  what  time  rvas  given, 

understood  by  every  one  to  be  for  current  is  the  question  which  we  have  to  decide, 

bills.     A  sale  made    for   specie,  under  In  respondent's  brief  it  is  said  that,  '  in 

such  a  notice,  was  anything  else  than  modem  times  there  is  no  word  im  the 
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English  language  so  pregnant  with  mean-  of  the  Code,  art.  2439,  declaring  a  sale  to 
ing  as  the  Tittle  word  cash^xxstA  in  the  be  the  giving  of  a  thing  *  for  a  price  fifr»r' 
proper  relation;'  and  it  is  further  said  in  rent  money*  the  use  of  this  word  saU^  in 
the  same  connection,  that  *it  contains  a  conjunction  with  the  word  cash^  so  modi- 
world  of  significance/  On  turning,  how-  fies  the  latter  as  to  exclude  the  idea  of 
ever,  to  the  standard,  dictionaries  of  the  its  use  as  expressive  of  money  as  a 
English  language  we  find  that  its  primary  consideration,  in  contradistinction  to 
meaning  is  '  a  box,'  and  that  its  common  goods,  property,  etc.,  as  in  barter.  This 
meaning  is  'money,'  and  that  it  some-  results,  for  if  anything  but  money  be 
times  means  *  ready  money.'  Accepting  taken  the  contract  is  not  under  our  Ia«v 
these  definitions  as  probably  correct,  it  a  sale^  but  an  *  exchange.'  lease,  etc..  ac- 
does  not  seem  to  us  that  the  word  cash^  cording  to  its  circumstances.  The  only 
when  used  in  the  connection  in  which  it  sense,  therefore,  permissible  in  this  con- 
is  in  this  case,  signifies  anything.  As-  nection  for  the  term  cash  saie  is  the  pri- 
suming  that  the  contract  in  this  case  was  mary  one  of  a  sale  for  ready  money  as 
of  the  most  simple  character,  consisting  distinguished  from  one  upon  credit, 
of  an  agreement  that  one  of  the  parties  Having  concluded  that  where  a  person » 
should  furnish  ceruin  materials  to  be  by  expression  or  implication,  stipulates 
used  in  the  construction  of  the  buildings  for  cash,  what  he  reserves  is  the  right  to 
which  were  being  erected  upon  the  de-  collect  his  money  at  will,  I  do  not  feel 
fendant's  premises,  and  that  the  other  justified  in  going  to  the  extent  of  inti- 
should  pay  a  stipulated  price  for  said  mating  that  where  parties  have  actually 
materials  upon  the  delivery  of  them  upon  settled  upon  a  definite  period,  however 
said  premises  or  elsewhere,  would  the  short,  during  which  payment  may  be 
word  eask  indicate  to  a  reasonable  cer-  withheld,  the  sale  is  nevertheless  for 
tatnty  that  these  were  '  the  terms,  time  cash.  Such '  a  state  of  facts  comes  too 
given,  and  conditions '  of  the  contract  ?  clearly  within  Webster's  definition  of 
If  a  witness  were  asked  to  state  before  a  crttlit.  No.  11:  *  time  given  for  payment 
court  and  jury  '  the  terms,  time  given,  for  lands  or  goods  sold  on  trust,  as  a 
and  conditions '  of  such  a  contract,  would  long  or  short  credit.'"  Bv  McGloin,  J.^ 
the  answer  cash  be  considered  satisfac-  Delaume  v.  Agar,  McGloin  Rep.  (La.> 
tory  ?    It  is  conceded  that,  if  time  had  97,  104. 

been  given,  eask  would  not  be  the  appfo-  But  in  a  Maryland  case  the  court  held 
priate  word  to  express  the  '  terms,  time  that  where  a  sale  of  goods  is  made  for 
given,  and  conditions  '  of  the  contract,  ea^k,  an  offer  by  the  vendee  to  pay  in  the 
lo  that  case  the  word  '  credit '  would  vendor's  own  overdue  notes  was  a  com^ 
throw  just  as  much  light  upon  the  terms,  pliance  with  the  condition.  Mason,  J.,. 
etc.,  of  the  contract  as  the  word  cask  saying:  **A  cash  payment,  in  ordinary- 
does  ifi  this  case.  To  hold  that  the  state-  parlance,  is  understood  in  contradistinc- 
roent  in  this  case,  in  respect  of  *  the  tion  to  a  credit  payment;  and  there  is  no 
terms,  time  given,  and  conditions  of  his  more  reason  for  supposing  that  the  ^rjf 
contract '  is  a  compliance  with  the  law,  is  to  be  made  in  money  than  that  a  de- 
would  be  in  effect  to  hold  that  a  com-  f erred  or  credit  payment  is  when  due. 
pliance  with  it  in  this  respect  is  unneces-  Each  payment  must  be  made  in  the  same 
sary.  This  we  are.  not  prepared  to  do."  way.  The  only  difference,  as  before  re- 
Hooper  V.  Flood,  54  Cal.  218.  marked,  is  that  one  must  be  made  at  the 

'*Cdsk    is    money  at  command;  ready  time  of  sale  or  delivery,  the  other  when 

money.     Worcester.      Cask  (commerce)  the  credit  has  expired.     What  discbarges 

IS  money  on  hand,  which  a  merchant,  the  one  will  also  discharge  the  other." 

trader,  or  other  person  has  to  do  business  Foley  v.  Mason,  6  Md.  37,  51. 

with.     Bouv.   Law  Diet.   340.      To    re-  Cash,  in  the  sense  used  in  the  statute 

cehre  a  cheque,  therefore,  "as  cask**  is  (authorizing  the  sale  of  decedent's  lands: 

to  receive  it  as  money — ready  money^  and  Rev.  Code.  §§   2228.  2079,  2080,  2090), 

imports  a  payment  of  the  debt  for  which  and  in  the  order  of  the  court  authorizing 

it  was  given."      By  Barks,  J.,  Blair  v,  this  sale,  means  money;  that    is,    such 

Wilson,  28  Gratt.  (Va.)  165,  175.  a    currency    as    was    good   as    a  legal 

**  In  striving  to  reach  the  true  meaning  tender  in  payment  of  debts  under  the 
of  the  word  cash,  C.  C.  14  directs  us  to  constitution  and  laws  of  the  United 
take  its  'most  usual  signification.'  This  States,  or  such  a  currency  as  was  con- 
word  may  be  employed  at  all  times  as  the  vertible  into  such  a  legal-tender  cur- 
synonym  of  money  in  general;  but  Web-  rency  without  loss  to  the  estate  to  which 
ster  declares  that,  primarily,  it  means  it  was  paid.  It  does  not  mean  the  **  war 
'  ready  money,  money  in  chest  or  on  currency"  of  the  so-called  Confederate 
hand,  etc.;'  and  in  view  of  the  definition  States.     Index  to  Rev.  Code,  p.  89^1,  § 

3C.ofL.— 3  W    . 
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3134.      This  was  not  carh,  and  a  pay-  fadera  vent,     L«t  the  law  be  as  it  may 

ment  in  it  was  not  a  compliance  with  the  with  respect  to  bank  bills,  which  by  usage 

terms  of  this  sale.     Const.  U.  S.,  art.  i,  are  treated  as  cash,  and  are  the  common 

§  10."    Kitchell  V,  Jackson,  44  Ala.  302.  currency  of    our    country,  there  is    no 

Gold  dust  is  not  cask  within  the  mean-  analogy  between  them  and  treasury  notes. 

ing  of  a  contract  calling  for  the  payment  The  latter  are  neither  cask  nor  currency; 

of  cash;  for,  said  the  court,  Bennett,  J. :  and  there  is  no  usage  to  sanction  or  even 

**  By  the  contract  the  lumber  was  to  be  give  plausibility  to  their  being  considered 

paid  for  in  rojA,  and  gold  dust  is  not  rax^  as  such.'*     Foquet  v,  Hoadley,  3  Conn. 

The  defendants,  however,  could  receive  534. 

it  at  such  price  as  they  chose  in  lieu  of  Fnll  OMh  Yalva. — In  the  Code  of  Cali- 

rtf  J  A,  the  same  as  they  might  accept  any  fornia,   sec.   3627,  providing    that  *'all 

other  article  of  merchandise  instead  of  property  must  be  assessed  at  its  full  cash 

cash.    They  did  receive  it  at  $15.50  per  value,"  the  term  '*full  cash  value"  means 

ounce — the  plaintiff  paid  it  at  that  valua-  the  amount  at  which  the  property  would' 

tion;  and  though  he  paid  it,  as  he  says,  be  appraised  if  taken  in  payment  of  a  juU 

under  protest,  his  protest  was  a  nullity,  debt  due  from  a  solvent  debtor.  Hunting- 

If  gold    dust  was  in  truth,  at  $z6    the  ton  v,  C.  P.  R.  Co.,  2  Sawy.  (U.  S.)  503, 

ounce,  equivalent  to  cash^  why  did  he  not  510. 

exchange  it  at  that  rate  for  cash,  and  Estimated  Caeh  Value. — Where  a  fire- 
make  his  payment  in  that  about  which  insurance  policy  contained  this  clause: 
there  could  be  no  question?  Gold  dust  '*  It  is  agreed  that  the  aggregate  amount 
is  constantly  fluctuating  in  its  market  insured  in  this  and  other  companies  on 
value;  it  is  an  article  of  traffic  like  mer-  the  above-mentioned  property  shall  not 
chandise,  and  a  payment  in  it  is  a  pay-  exceed  two  thirds  of  the  *  estimated  cash 
ment  for  just  so  much  as  the  parties  value,' "  it  was  held  that  the  "  estimated 
agree,  and  no  more".  Gunter  v.  San-  value"  was  that  at  the  time  of  insurance, 
Chez.  I  Cal.  45,  49.  as  placed  upon  the  policy,  for  otherwise 

Bank  notes,  t^ng' ready  money,  pass  the  contract  would  be  reformed  by  sub- 
as  cash  by  a  devise  of  *'  all  that  should  be  stituting  "  actual "  for  estimated.  Elliott 
in  testator's  house  at  his  death;"  other-  v.  Lycoming  County  Mut.  Ins.  Co.,  66 
wise  of  bonds  and  other  securities,,  they  Pa.  St.  22;  s.  c,  5  Am.  Rep  323. 
not  being  ccuh,  but  only  evidence  of  so  « Aotoal  Cash  FaysieiLt  and  Yalne. — See 
much    money  due.    Popham    v.    Lady  Actual,  note. 

Aylesbury,  i  Ambler,  68.     See  Southcot  TennsCaih. — The  words  *'  terms  cash'* 

t'.,  Watson,   3   Atk.   226,  232;  Miller  v.  upon  an  unreceipted  bill  of  goods  sent  by 

Race,  I  Burr.  452;  U.  S.   Bank  v.  Bank  a  wholesale  to  a  retail  dealer  cannot  be 

of  Georgia,  10  Wheat.  (U.  S.)  333,  347;  held,  as  a  matter  of  law,  to  imply  that 

Mann  v.  Exrs.  of  Mann,  i  Johns.  Chanc.  thcgoods  were  paid  for  before  they  were 

(N.  Y.)  231,  238.     Contra,    Bank    notes  shipped.     Wellauer  v.  Fellows,  48  Wis. 

are  not  cash^  nor  can  they  be  brought  105. 

into  court  and  tendered  as  such.     Coxe  The  words  "terms  cash"  on  the  bill 

V.  State  Bank  at  Trenton,  3  Halst.  (N.  J.)  do  not  necessarily  and  conclusively  im- 

172.  port  that  the  goods  are  not  delivered  un- 

Treasury  notes  are  not  money  or  cash,  til  the  money  is  paid.  They  may  mean 
In  this  case  the  court,  Hosmer,  C.  J.,  that  the  money  is  to  be  paid  in  a  month, 
said:  "I  am  aware  of  the  decision  made  or  in  a  longer  or  shorter  time.  They 
in  a  sister  State  (Keith  I/.  Jones,  9  Johns,  necessarily  import  nothing  more  than 
N.  Y.  120),  in  which  it  is  said  that  bank-  that  the  articles  purchased  are  to  be  paid 
paper,  in  conformity  with  common  usage  for  in  money,  and  are  not  to  be  exchanged 
and  understanding,  is  regarded  as  cash,  for  other  articles.  It  is  not  inconsistent 
and  that  the  same  observation  has  been  with  any  inference  we  can  make  from 
made  in  other  cases.  Miller  i'.  Race,  i  them  to  admit  evidence  to  prove  that  they 
Burr.  452;  Grant  v.  Vaughan,  3  Burr,  were  sold  on  credit,  hul  prima  facie  they 
1516).  Notwithstanding  the  truth  of  import  that  there  was  no  credit:  and 
the  remark,  evinced  by  constant  ex-  still  it  may  be  shown  what  meaning  the 
perience,  that  bank  bills  are  voluntarily  parties  attached  to  them.  By  Gilchrist, 
received  as  cash,  I  cannot  admit  that  he  C.  J.,  George  v,  Joy,  19 N.  H.  544. 
who  assumes  to  pay  gold  and  silver  coin  Oash  Hotes. — A  promissory  note  made 
can  compel  \\\s  creditor  to  receive  in  satis-  payable  in  foreign  bills  is  not  a  *'  cash 
faction  bank  bills  of  any  or  either  of  the  note,"  and  therefore  is  not  negotiable, 
numerous  banks  in  our  country.  The  Tones  v.  Fales,  4  Mass.  245.  Contra  in 
creditor  may  always  say,  and  this  should  New  York,  where  the  note  was  made  pay- 
be  an  impenetrable  shield,   Non  hac  in  able  in  York  State  bills  or  specie,  which 
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▼iiioDi  Coutneftiont.                CASH — CAST,  Oait  Awiy. 

CAST. — To  throw.^     Used  metaphorically  in^  the  sense  of  to 
turn  the  balance  ;  ciuse  to  preponderate.^ 

the  connlield  was  the  same  thing  as  be-  yielded  up  their  claims  against  the  maker 

ing  made  payable  in  lawful  current  money  of  the  deed  of  trust.     Heldt  that  the  notes 

of  the  State.     Keith  v.  Jones,  9  Johns,  so    given    were    equivalent    to   *'cash" 

(N.  Y.)  lao.  placed  in  the  hands  of  the  trustee.    Mead 

So  a  promissory  note  payable  **  in  bank  r.  McLaughlin,  42  Miss.  198. 
notes  current  in  the  city  of  New  York  "  1.  Cast  Awiy. — In  charging  the  jury  in 
is  a  n^otiable  note  within  the  statute,  an  indictment  for  "casting away" and de- 
Judah  V,  Harris,  19  Johns.  (N.  Y.)  144.  stroying  a  vessel,  of  which  the  defendknt 
See  Morris  v,  Edwards,  i  Ohio,  189.  ^was  owner,  on  the  high  seas,  with  intent 
Credit  in  Cash. — An  instrument  in  the  to  prejudice  the  underwriters.  Washing, 
following  form:  "Port  of  London  Sea,  ton,  J.,  said:  **  Before  the  prisoner  can 
Fire,  and  Life  Assurance  Co.  To  the  be  found  guilty,  you  must  be  satisfied  of 
Cashier — Fifty-three  days  after  date,  the  following  facts:  ist.  That  Johns  was 
credit  Messrs.  P.  &  Co.  or  order  with  the  the  owner  of  The  Enterprise:  this  is 
sum  of  jfsoo,  claimed/^  Cleopatra,  in  acknowledged.  2d.  That  she  was  insured: 
cash,  on  account  of  this  corporation.  A.  this  is  proved.  3d.  That  she  was  '  cast 
C.  Managing  Dir^tor," — was  held  to  be  away '  or  otherwise  destroyed.  This  is  a 
a  bill  of  exchange,  and  properly  declared  .mixed  question  of  law  and  fact.  The 
on  as  such,  Creswell,  J.,  saying:  *'  Credit  question  of  law  is  new;  and  in  giving  a 
in  cash  clearly  means  '  pay  over  the  legal  definition  of  those  words  we  have 
money;'"  and  Williams,  J.:  "I  am  of  very  few  sources  of  information  to  re- 
the  same  opinion.  '  Credit  in  cash '  is  sort  to.  But  after  the  fullest  considera- 
equivalent  to  *pay.'"  Ellison  v.  Col-  tion  which  we  have  been  able,  to  give 
lingridge,  9  C.  B.  570.  the  question,  we  are  of  opinion  that 
Copptr  Cai^ — Chinese  coin,  known  in  to  '  destroy  a  vessel '  is  to  unfit  her  for 
China  as  ''copper  cash,"  composed  of  service  beyond  the  hopes  of  recovery 
copper  and  ieaid  and  copper  and  nickel,  by  ordinary  means.  This,  as  to  the  ex- 
and  used  in  China  as  money  by  count,  is  tent  of  the  injury,  is  synonymous  with 
not  entitled  to  be  imported  into  this  'cast  away;'  it  is  the  general  term, 
country  free  of  duty,  urt6er  Schedule  I  of  '  Casting  away '  is.  like  burning,  a  species 
the  Tariff  Act  of  July  30,  1846  (9  U.  S.  of  destruction.  Both  of  them  mean  such 
StaL  at  Large,  49),  as  ''coins,  gold,  silver,  an  act  as  causes  the  vessel  to  perish,  to 
and  copper,"  unless  it  is  imported  to  be  be  lost,  to  be  irrecoverable  by  ordinary 
used  as  a  part  of  the  currency  of  this  means.  Whether  upon  the  evidence,  and 
country,  or  is  at  the  time  of  its  importa-  agreeable  to  this  definition.  The  Enter- 
tion  a  part  of  such  currency.  Otherwise  prise  was  '  cast  away  *  or  destroved  is  a 
it  is  chargeable  with  a  duty  of  five  per  matter  of  fact  for  your  decision.  U.  S. 
cent  under  Schedule  H  of  said  act,  as  r.  Johns,  i  Wash.  C.  C.  (U.  S.)  363,  371; 
**  copper,  when  old  and  fit  only  to  be  re-  s.  c,  4  Dall.  (Pa.) 412;  U.  S.  v.  Vanranst, 
manufactured."  Crocker  v,  Redfield,  4  3  Wash.  C.  C.  (U.  S.)  146. 
Blatch.  (U.  S.)  378.  2.  Casting  Vote.— Where  a  statute  re- 
in Cash. — Proposals  for  a  contract  re-  lating  to  religious  corporations  provided 
quiring  as  security  the  certificate  of  a  that  no  board  of  trustees  should  be  com- 
l>ank  that  it  holds  a  deposit  of  $4000  "  in  petent  to  transact  any  business  "  unless 
cash,"  are  satisfied  by  a  certificate  of  the  the  rector,  if  there  be  one,  and  at  least 
deposit  of  ^000  without  further  specifi-  one  of  the  church-wardens,  and  a  major- 
cation.  People  V,  The  Contracting  ity  of  the  vestrymen  be  present;  and  such 
Board.  27  N,  Y.  378.  rector,  if  there  be  one,  and  if  not,  then 
7or  Cash. — The  terms  of  a  deed  of  trust  the  church-warden  present,  or  if  both 
required  that  the  real  estate  therein  men-  the  church-wardens  be  present,  then  the 
tioned  should  be  sold  "  for  cash."  Sub-  church-warden  who  shall  be  called  to 
sequent  to  the  execution  of  the  deed  and  the  chair  .  .  .  shall  preside  at  every  such 
prior  to  the  sale,  the  property  became  meeting  or  board,  and  have  the  *  casting 
encumbered  with  various  liens.  At  vote,'  the  court  held  that  this  did  not 
the  sale  the  purchaser  paid  for  the  prop-  mean  that  the  chairman  should  haVe  the 
erty  only  a  portion  of  the  sum  named  as  '  casting  vote '  only  in  case  of  a  tie  arising 
the  purchase-money,  but  gave  his  notes  upon  the  votes  of  the  other  members,  bur 
to  the  holders  of  the  liens  for  the  balances  that  the  term  'casting  vote,'  as  used  in 
due  them  over  and  above  the  amounts  that  section,  is  to  be  construed  as  author- 
realized  by  them  ^t  the  sale,  and  in  con-  izing  the  chairman,  after  having  first 
sideration  of  these  notes  the  lien-holders  voted  with  the  rest,  upon  a  tie  occurring, 
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CMtiag  Vote.  CAST-^CASUAL,  Btflnitioa. 

CABVAL. — Happening  without  design  and  without  beinjgf  fore« 
seen  or  expected;  coming  by  chance;  accidental.^     • 

to  give  a  second  vote;  the  court,  Gilbert,  in  favor  of  calling  the  relator,  he  was  not, 
J.,  saving:  **The  question,  then,  is,  therefore,  calied  or  elected,  unless  the 
What  IS  the  legal  signification  and  effect  statute  giving  the  chairman  a  *  casting 
of  the  phrase,  *  and  have  the  casting  vote '  is  to  be.  construed  as  meaning  a 
vote  *  ?  Does  the  calling  a  church-warden  vote  only  in  case  of  a  tie  arising  upon  the 
to  the  chair  annul  for  the  time  being  his  votes  of  the  other  members.  The  plain 
right  as  a  constituent  member  of  the  reading  of  the  statute  does  not  admit  of 
corporate  body  or  absolve  him  from  the  such  construction.  It  first  vests  the 
execution  of  any  trust  or  duty  devolved  power  of  election  in  a  body  of  which  the 
upon  him  as  such  member?  No  authority  chairman  is  a  constituent  member.  This 
for  such  a  proposition  was  cited,  except  is  a  grant  to  every  such  member  of  a 
the  learned  treatise  of  Mr.  Curtis  on  right  to  vote.  It  then  contains  another 
Parliamentary  Practice.  This  author  grant  of  power  to  the  presiding  officer, 
does,  indeed,  in  his  commentary  on  the  virtutt  officii,  in  the  words  '  he  shall  have 
practice  of  legislative  assemblies,  in  the  the  casting  vote.'  What  is  the  legal  ef- 
absence  of  express  regulations,  sustain  feet  of  the  latter  grant  ?  By  the  common 
the  position  of  the  relator's  counsel,  law  a  *  casting  vote  *  sometimes  signifies 
But  he  shows  at  the  same  time  that  the  single  vote  of  a  person  who  never 
the  reasons  for  such  practice  are  pecu-  votes  but  in  the  case  of  an  equality;  some- 
liar  to  that  kind  of  assembly.  In  times  the'  double  vote  of  a  person  who 
the  English  House  of  Commons  the  first  votes  with  the  rest^  and  then,  upon 
Speaker  never  votes  but  when  there  is  an  an  equality,  creates  a  majority  by  giving 
equality  without  his  'casting  vote, 'which  a  second  vote,  i  Bl.  Com.  z8i  n. ;  Jac. 
in  that  case  creates  a  majority;  but  the  Law  Die,  Parliament,  7.  I  think  that  in 
Speaker  of  the  House  of  Lords  has  no  the  statute  under  consideration  the  term 
'  casting  vote,'  and  in  case  of  an  equality  *  casting  vote '  is  used  in  the  latter  sense, 
the  noncontents,  or  negative  voices,  have  i  Bl.  Com.  478  n.;  Cowp.  377.  It  is 
the  same  effect  and  operation  as  if  in  true  that  a  double  vote  i^  not  allowed  in 
fact  they  were  a  m^ijority.  i  Bl.  Com.  corporate  meetiipgs,  except  by  express 
i8x  n.  The  practice  in  the  Congress  of  statute  (Anon.,  Lofft's  Rep.  315:  15  Vin. 
the  United  States  and  in  the  legislature  214),  but  that  it  ought  to  be  allowed 
of  this  State  is  different.  Neither  the  where  the  statute  is  clear  cannot  be 
Vice-president  of  the  United  States  nor  doubted!  In  Rex  v,  Giniver,  6  T.  R.  732, 
the  Lieutenant-governor  of  this  State,  as  a  charter  had  been  granted  creating  a 
presiding  ofiicer  of  the  Senate,  has  any  corporation,  and  giving  the  bailiffs  and 
vote  unless  the  votes  be  equally  divided,  aldermen,  or  a  major  part  of  them,  power 
The  Speaker  of  the  House  of  Representa-  to  choose  a  senior  bailiff.  A  by-law  was 
tives  of  the  United  States  and  of  the  As-  passed  giving  to  the  senior  bailiff  the 
sembly  of  this  State  each  have  a  vote,  'casting  voice,'  in  cases  where,  in  the 
The  rule  of  the  common  law  applicable  election  of  bailiffs,  aldermen,  or  other 
to  corporations,  however,  is  uniform  and  ofiicers,  the  voices  should  happen  to  be 
well  settled,  and  it  is  applicable  to  relig-  equal.  The  court  held  the  by-law  to  be 
ious  societies  incorporated  under  our  law.  void,  because  it  was  contrary  to  the  con- 
They  do  not  belong  to  the  class  of  eccle-  stitution  of  the  charter;  but  it  was  tacitly 
siastical  corporations  in  the  sense  of  the  conceded  that  if  the  provision  of  the  by- 
English  law,  but  are  civil  corporations  law  had  been  incorporated  in  the  charter 
governed  by  the  ordinary  rules  of  the  the  senior  bailiff  would  have  had,  in  case 
common  law.  Robertson  v.  Bullions,  i  of  an  equality  of  votes,  a  double  vote. 
Kern.  (N.  Y.)  243.  In  corporations  con-  Lord  Kenyon,  C.  J.,  and  Lawrence,  J.^ 
sisting  of  an  indefinite  number,  a  major  expressly  asserted  that  such  would  have 
part  of  those  who  are  existing  at  the  been  the  effect  of  the  by-law  if  it  had 
time  are  competent  to  do  the  act.  But  been  valid."  See  also  State  v,  Adams,  a 
when  the  body  is  definite,  as  it  is  in  this  Stew.  (Ala.)  231;  Rex  v,  Bumpstead,  2 
case,  there  must  be  a  major  part  of  the  B.  &  Ad.  699;  People  v.  Rector,  etc., 
whole  number,  for  it  is  a  special  appoint-  Church  of  the  Atonement,  48  Barb.  (N. 
ment.  Rex  v,  Varlo,  Cowp.  250;  Rex  v.  Y.)  603. 
Bellinger,  Com.  293.     This  rule  of  the        1.  Webster. 

common    law  has    been    expressly    de-        Casual  poor  are  such  poor  persons  as  are 

clared  by  the  statute.     2  R.  S.  555,  §  27;  suddenly  uken  sick  of  meet  with  some 

Horton  v.  Garrison,  23  Barb.  (N.  Y.)  176.  accident  when  from  home,  and  are  thus 

As  a  majority  of  the  vestry  did  not  vote  providentially  thrown  upon  the  charities 
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CASUAL  TY—CA  TALOG  UE—CA  TCHING  BARGAIN. 

CASUALTY. — Accident;  that  which  comes  by  chance  or  without 
design,  or  without  being  foreseen.* 

CATALOOVS. — ^A  list  or  enumeration  of  the  names  of  m«n  or 
things,  disposed  iq  a  certain  order/^ 

CATCHnro  BAEOADI.  (See  also  Equity  ;  Fraud  ;  Post-Obit.) 

Definiiian,  37.  Exceptions^  4T. 

E^uitabU  Doctrine,  3S.  Confirmation  and  Acquiescence^  42. 

k\/^ho  etre  Expectant  Heirs.  40.  *  Statutory  Enactments,  43. 
Adequacy  and  VcUuation,  40. 

1.  Jellnitlaii. — ^An  agreement  made  with  an  expectant  heir  for  the 
purchase  of  his  expectancy  at  an  inadequate  price.'  Any  con- 
tract for  an  inadequate  consideration,  made  with  an  expectant 
heir,  to  be  performed  on  his  part  when  his  expectancy  shall  come 
into  possession.^ 

of  those  among  whom  they  happen  to  b^;  •  .  .  The  two  words  may  fairly  Imply 
and  when  in  snch  case  the  parish  officers  various  other  events  impossible  to  enu- 
afford  relief  they  have  no  remedy  over  merate ;  bat  no  proper  construction 
for  the  money  expended — not  even  against  can  make  them  cover  an  abandonment 
the  parish  where  the  person  relieved  was  for  ye^rs  induced  by  the  fact  that  the 
r^n^larly  chargeable.  Force  v,  Haines,  owner  has  found  elsewhere  a  location 
2  Harr.  (N.  J.)  405.  deemed  more  advantageous."  Thompson 

1.  Webster.  v.  Tillotson,  56  Miss.  36. 

An  unjust  condemnation  or  sentence  is       Inevitable  Oasnaltiei  in  a  lease  means 
not  such  a  casualty  as  a  marine  insurer  only  such  casualties  as  are  inevitable  by  • 
most  answer  for.  Vanderheuvel  v.  United   the  lessee,  and  not  such  as  might  not  be 
Ins.  Co.,  2  Johns.  Ca.  (N.  Y.)  127,  160.      avoided  by  the  united  efforu  of  the  wholf 

Casualties  in  the  title  to  a  portion  of  a  society.  Destruction  by  fire  arising  from 
statute  was  held  to  mean  casualties  re-  a  cause  unknown  is  such  an  inevitable 
salting  in  death  in  Nothard  "v.  Pepper,  casualty.  Hodgson  v.  Dexter,  x  Cr.  C. 
17  C.  B.  (N.  S.)  51.  C.  109. 

In  an  insurance  policy  it  was  provided  VnaToldabla  CMultiai  in  a  lease  upon 
that  if  the  premises  "  be  damaged  or  de-  injury  or  destruction  from  which  there  is 
stroyed  bj  the  bursting  of  a  boiler  or  to  be  an  abatement  of  rent  means  "  events 
by  explosion  from  any  cause,  this  policy  or  accidents  which  human  foresight, 
shall  be  nail  and  void  the  instant  the  prudence,  and  sagacity  cannot  prevent,** 
casualty  by  explosion  occurs."  Held,  and  does  not  include  an  injury  from  the 
the  word  "casualty"  referred  to  the  dam-  failure  of  the  landlord  to  repair  the  ad- 
age or  destruction  of  the  premises  men-  joining  tenements.  Welles  v.  Castles,  ^ 
tioned  in  the  condition,  and  not  to  a  fire  Gray,  323. 
caused  by  the  explosion.  Waldeck  v.  In-  8.  Webster, 
sarance  Co.,  56  Wis.  98.  An  expired  lease  offered  in  evidence  in 

Caaoaltiai  of  War. — The  shooting  and  an  action  for  not  farming  the  land  in  ac- 
kiUing,  by  ununiformed  men  bent  on  cordance  with  the  covenants  contained 
robb^y,  of  one  engaged  on  the  con-  therein,  is  not  a  schedule,  catalogue,  or 
struction  of  a  bridge  imder  the  direction  inventory  within  the  meaning  of  an  act 
of  the  milifary  authorities  daring  a  war,  inquiring  such  writings  to  be  stamped. 
bat  holding  no  office  of  a  military  char-  Strutt  v,  Robinson,  3  B.  &  Ad.  395. 
acter,  is  not  within  the  meaning  of  this       S.  Bouv.  L.  J). 

^rase  as  used  an  an  insurance  policy.  4.  The  form  of  the  transaction  is  of  no 
Welts  V,  Conn.  Mut.  L.  I.  Co.,  48  N.  Y.  moment:  it  may  be  a  sale,  loan,  mort- 
34.  SAgc»  annuity,   or  post  obit  bond.     Bey- 

OssoaltyorHoesMity.— Leaving  a  home-  non  v.  Cook,  L.  R.  10  Ch.  Ap.  389;  Pea- 
stead  beauise  unable  to  make  a  living  on  cock  v.  Evans,  16  Ves.  512:  Emmet  v. 
it  is  not  a  case  of  "casualty  or  necessity."  Tottenham,  10  Jur.  N.  S.  1090;  Bromley 
**  The  word  '  casualty '  evidently  refers  to  v.  Smith,  26  Beav.  644;  Curling  v.  Town- 
some  sad  accident — as  fire  or  flood  or  send,  19  Ves.  628;  Benyon  v.  Fitch,  9q 
some  social  or  family  disaster  or  misfor-  Beav.  570;  Butler  v.  Duncan,  47  Mich, 
taae — ^whicb  causes  a  temporary  absence.   94;  s.  c.,  41  Am.  Rep.  7x1. 
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The  B^iiiUUi  CA  TCHING  BARGAIN,  Boetriat. 

2.  The  Equitable  Dootrme. — Such  agreements  are  held  to  be  in- 
fected with  fraud,  for  which  equity  affords  relief.  The  fraud  is  al- 
ways presumed  or  inferred  from  the  circumstances  or  conditions  of 
the  parties  contracting.  The  transaction  is  a  fraud  upon  the  ances- 
tor or  person  from  whom  the  expectancy  is  derived.*  But  there  is 
also  an  equity  more  strictly  and  directly  personal  to  the  heir ;  a  ne- 
cessitating distress  oa  his  part  or  an  inequality  between  the  parties 
always  presumed  to  exist.*  The  onus  is  therefore  cast  upon  the 
person  dealing  with  an  expectant  heir  to  show  that  the  transaction 
was  reasonable  and  fair,  and  the  consideration  adequate.'     If  this 

It  is  not  even  necessary  that  the  con*  '*  Fraud  does  not  here  mean  deceit  or 

tingency  of  coming  into  possession  be  circumvention:  it  means  an  unconscien- 

stated,'  so  long  as  the  creditor  knows  that  tious  use  of  the  power  arising  out  of  the 

the  fund  for  payment  of  his  debt  depends  circumstances  and  conditions  of  the  par- 

upon  his  debtor's  surviving  his  ancestor,  ties."    Aylesford  v,  Morris,  supra;  but 

Chesterfield  v,  Janssen,  2  Ves.  125;  i  L.  s^ee  remarks  of  Sir  G. J essel,  M.  R.JnBey- 

C.  Eq.  541.  non  v.  Cook,  L.  R.  10  Ch.  Ap.  389. 

1.   "  The  last  head  of  fraud  on  which  ."The  doctrine  has  nothing  to  do  with 

there  has  been  relief  is  that  which  infects  fraud."  Bowes  v.  Heaps,  3  V.  &  B.  117. 

catching  bargains  with  heirs,  reversioners,  "  It  has  been  laid  down  in  case  after 

or  expectants,  in  the  life  of  their  fathers,  case  that  the  court,  wherever  there  is  a 

etc.,  against  which  relief  always  extended,  dealing  of  this  kind,  looks  at  the  reasona- 

These  have  been  generally  mixed  cases,  bleness  of  the  bargain,  and  if  it  is  what  it 

compounded  of  all  or  several  species  of  calls  a  hard  bargain,  sets  it  aside."    In 

fraud;  there   being  sometimes  proof  of  Cribbens  v.  ^Markewood,  13  Grat.  (Va.) 

*  Actual  fraud  which  is  always  decisive.  495,  on    the*  other  hand,  the  court,  in 

There  is  always  fraud  presumed  or  in-  the  absence  of  evidence  of  fraud,  refused 

ferred  from  the  circumstances  or  condi-  to  inquire  into  the  adequacy  of  the  con- 

tions  of  the  parties  contracting — weak-  sideration. 

ness  on  one  side,  usury  on  the  other,  or  8.  Wiseman  v,  Beake.  2  Vern.  121; 
extortion  or  advantage  taken  of  that  Cole  v.  Gibbons,  2  P.  Wms.  290;  Ken- 
weakness.  There  has  always  been  an  dall  t/.  Beckett,  2  R.  &  M.  88;  Bawtree  v, 
appearance  of  fraud  from  the  nature  of  Watson,  2  M.  &  K.  330;  Daviest/.  Cooper, 
the  bargain.  ...  In  most  of  these  cases  5.  M.  &  C.  270;  Edwards  v,  Browne,  2 
have  occurred  deceit  and  illusion  on  other  Coll.  100;  Gowland  &  De  Faria,  17  Ves. 
persons  not  privy  to  the  fraudulent  agree*  20:  Peacock  v,  Evans,  16  Ves.  512;  Wood* 
ment.  The  father,  ancestor,  or  relation,  roffe  v,  Allen,  i  H.  &  J.  73;  Sewell  v, 
from  whom  was  the  expectation  of  the  Walker,  12  Jur.  1041;  Addis  v.  Campbell, 
estate,  has  been  kept  in  the  dark;  the  4  Beav.  401;  Bromley  s'.  Smith.  20  Beav. 
heir  or  expectant  has  been  kept  from  dts-  644;  Salter  v,  Bradshaw,  20  Beav.  161; 
closing  his  circumstances  and  resorting  s.  c,  28  L.  J.  Ch.  426;  St.  Albyn  v.  Hard- 
to  them  for  advice,  which  might  have  ing,  27  Beav.  ix;  Foster  v.  Roberts.  29 
tended  to  his  relief;  this  misleads  the  an-  Beav.  467;  Jones  v,  Ricfcetts,  pc  Ber.v. 
cestor,  who  has  been  seduced  to  leave  130;  Sharptess  0.  T^ach,  31  Beav.  491; 
his  estate,  not  to  his  heir  or  family,  but  Dally  v,  Wonham,  33  Beav.  154;  Ben}  n 
to  a  set  of  artful  persons  who  have  divided  v.  Fitch,  35  Beav.  570;  Edwards  v,  Burt, 
the  spoil  beforehand."  Lord  Hardwicke  2  De  G.,  M.  &  G.  55;  Croft  v.  Graham,  a 
in  Earl  of  Chesterfield  v.  Janssen.  2  Ves.  DeG.,  J.  &  S.  155;  Hiiicksman  v.  Smith, 
125;  s.  c,  I  L.  C.  Eq.  541;  Earl  of  Ayles-  3  Russ.  433;  Talbot  v,  Staniford,  i  J.  &  H. 
ford  V,  Morris,  L.  R.  8  Ch.  A  p.  492;  Earl  484;  Earl  of  Aldborough  v.  Trye,  7  C.  & 
of  Aldborough  v.  Trye,  7  C.  &  F.  436;  F.  436;  tn  re  Salter's  Trusts,  L.  R.  ii 
Boyton  v.  Hubbard,  7  Mass.  112.  Ch.  D.  227;  Earl  of  Aylesford  v,  Morris, 

8.  Earl  of  Aylesford  v.  Morris,  L.  R.  L.  R.  8  Ch.  Ap.  492;  Beynon  v.  Cook, 

8  Ch.  Ap.  492.  L.  R.  10  Ch.  Ap.  389;  Miller  v.  Cook,  L. 

"The  whole  doctrine  with  respect  to  R.  10  Eq.  641;  Tyler  v.  Yates,  L.  R.  H 

an  expectant  heir  assumes  that  the  one  Eq.  275;  Shelly  v.  Nash,  3  Madd.  235; 

party  is  defenceless  and  exposed,  unpro-  Smith  v.  Kay,  7  H.  L.  C.  750;  Bacon  v, 

tected  to  the  demands  of  the  others,  under  Bonham,  33  N.  J.  Eq.  614;  Butler  z/.  Dun* 

the  pressure  of  necessity."  King  v.  Ham-  can,  47  Mich.  94;  s.  c,  41  Am.  Rep.  711; 

let,  2  M.  &  K.  456;  s. c.  3  C.  &  F.  208.  Davidson  v.  Little,  22  Pa.  St.  245;  Nim- 
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is  not  shown,  tfie  transaction  will  be  set  aside  upon  payment  by  the 

expectant  of  the  amount  actually  advanced  or  paid  with  interest.^ 
Inadequacy  of  consideration  is  sufficient  ground  upon  which  to  have 

the  agreement  set  aside,  although  there  is  no  actual  fraud  or  impo- 
sition, and  the  transaction  is  bona  fide?    And  the  rule  is  equally 

mo  9.  Davis.  7  Tex.. 26.     But  see  Larra-  Fox  v.  Wright.. 6  Madd.  11 1:  Miller  v, 

bee  r.  Larrabee,  34  Me.  477.  Cook,  supra.    But  not  to  the  c6st  of  aa  un- 

"  Dealing  with  younger  heirs  and  for  successful  reference  as  to  value.   Boothby 

reversionary  interests    is  also    watched  v.    Boothby,   15  Beav.  314;  Edwards  v. 

with  the  utmost  jealousy,  and  constitutes  a  Burt,  2  De  G. ,  M.  &  G.  55 ;  Jones  v.  Rick- 

particular  class  of  cases  forming  an  excep-  etts,  31  Beav.  130. 

tion  to  the  general  rule  that,  for  mere  in-  In  default  of  payment  in  accordance 

adequacy  of  price,  a  contract  is  not  to  with  the  decree,  the  action  is  dismissed,. 

be  set  aside.*'    Osgood  v.   Franklin,  2  and  costs  put  upon  the  plaintiff.     Ayles- 

Johns.  Ch.  (N.  Y.)  i;  Juzan  v,  Toulmin,  9  ford  v.  Morris,  L.  R.  8  Ch.  Ap.  498. 

Ala.  663;  Gowland  v,  De  Faria,  17  Ves.  But  where  there  has  been  misconduct 

so.  or  fraud  on  the  part  of  the  defendant,  or 

Such  bargains,  if  made  for  inadequate  he  has  refused  proper  iprms.  he  will  be 

consideration,  are  held  to  be  contrary  to  charged   with  costs.     Beynon  v.  Cook, 

Che  policy  of  the  law,  and  as  such  void  L.  R.  xo  Ch.  Ap.  389;  Emmet  v,  Totten- 

bo'th  at  law  and  in  equity.     Boy  ton  v,  ham,  zo  Jur.  1090.     Each  party  bore  his 

Hubbard,  7  Mass.  112.     And  see  Poor  v.  own  costs  in  Tyler  v,  Yates,  L.  R.  11  Eq. 

Hazleton,  15  N.  H.  564.     In  Kentuckv,  265. 

sales  of  literal  expectancies  are  absolutely  In  a  suit  by  the  purchaser  for  specific 

void.    Alves  v.  Schlesinger,  81  Ky.  290.  performance,  if  he   does  not   show  the 

If  the  purchaser  shows  that  the  trans-  adequacy  of  the  consideration,  the  bill 

action  was  reasonable  and  fair,  and  the  will  be  dismissed  with  costs  and  no  de* 

consideration  adequate,  the  court  will  not  cree  made  for  the  repavment  of  a  deposit., 

set  it  aside  in  the  absence  of  fraud.    Batty  Kendall  v.  Beckett,  2  M.  &  R.  88. 

V.  Lloyd.  I  Vem.  141;  Wharton  r.  May,  5  2.  Peacock:/.  Evans,  x6  Ves.  512;  Fos- 

Ves.  27;  Curling  v.Townsend,  19  Ves.  634;  ter  v,  Roberts,  29  Beav.  467.  where  Sir 

Aldborough  v.  Tryt.  7  C.  &  F.  436;  Ba-  John  Romilly,  M.  R.,  said:  "  The  burden 

coo  V.  Bonham,  33  N.  J.  Eq.  614;  Fitch  of  proof  lies  on  the  defendant  to  prove 

sr.  Fitch,  8  Pick.  (Mass.)  480;  Fitzgerald  that  the  transaction  was  a  bona-fide  one 

sr.  Vestal,  4  Sneed(Tenn.),  258.     And  see  in  this  sense — that  a  full  and  sufficient 

Power's  Ap.,  63  Pa.  St.  448;  Miller's  Ap.,  price  was  given  for  the  reversion."     "  I 

31  Pa.  St.  337.  consider  the  present  state  of  the  law  on 

Where,  too,  the  vendor  in  his  proposal  this  subject  practically  to  amount  to  this; 

stated    the  value  of    the  corpus  of  the  that  unless  a  person  gives  much  more 

property,    which    valuation '  was    acted  than  the  value,  it  is  impossible  to  pur- 

upon,  the  burden  is  on  him  to  show  that  chase  a  reversionary  interest  with  safety, 

he  understated  it.     Perfect  v.  Lane,  3De  except  under  a  sale  by  auction.'*     It  is 

G.,  F.  &  J.  369.  of  no  moment  that  the  defendant  used  no 

Relief  can  be  had  against  a  sub-pur-  endeavor  to  prevail  on  the  plaintiff  to 

chaser,  with  full  notice  of  the  original  enter  into  the  contract.     '*  It  is  not  every 

fraud.     Addis  v.  Campbell,  4  Beav.  401;  bargain  which  necessity  may  induce  ore 

King  V,  Savery,  5  H.  L.  C.  627.  man  to  offer,  which  another  is  bound  to 

1.  This  is  on  the  ground  that  "  he  who  accept."    Bowes  v.   Heaps,  3  V.  &  B. 

seeks  equity  must  do  equity."    Earl  of  117;  Miller  v.  Cook,  L.  R.  10  Eq.  641. 

Aylesfordv.  Morris.  L.  R.  8  Ch.  Ap.  484;  **To  that  class  of  persons  (expectant 

Tyler  v,  Yates,  L.  R.   11  Eq.  265;  s.  c,  heirs)  this  court  seems  to  have  extended 

6  Ch.  Ap.  665;  Miller  V.  Cook,  L.  R.  10  adegree  of  protection  approaching  nearly 

Eq.  641.     Compound  interest   is  never  to  an  incapacity  to  bind  themselves  by 

allowed.     Gowland  v.  De  Faria,  17  Ves.  any  contract."    Peacock  9.   Evans,    z6 

20.  Ves.  512. 

The  defendant  is  also  entitled  to  com-  It  is  not  necessary,  therefore,  for  the 

pensatton  for  expenditures  made  by  him  plaintiff  to  show  that  he  was  in  pecuniary 

in  lasting  and  valuable    improvements,  distress  at  the  time  of  the  transaction, 

and  generally  to  costs.     Salter  v.  Beav-  Bromleyt^.  Smith,  26  Beav.  644;  Salter  t^. 

shaw,  26  Beav.  161;  Wharton  v.  May,  5  Bradshaw,  26  Beav.  161. 

Ves.  27;  Bowes  v.  Heaps,  3  Vi  &  B.  117;  In  some  of  the  American  States  it  ha* 
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applicable,  although  the  expectant  is  of  mature  age  and  perfectly 
understands  the  nature  and  extent  of  the  transaction.^ 

8.  Who  are  Szpeotant  Hein. — This  phrase  includes  not  only  those 
who  are  literally  expectant  heirs  and  persons  having  expectancies, 
but  all  remaindermen  and  reversioners*^ 

4.  Adequacy  and  Yalnatioa.  —There  is  no  rule  by  which  it  is  deter- 
mined what  is  inadequacy  of  price.  This  is  for  the  court  to  decide. 
Its  measure  is  the  difference  between  the  price  paid  and  the  market 
price,  which  is  to  be  ascertained  by  expert  testimony.  Small 
differences  have  been  held  inadequacies  sufficient  to  warrant  the 
setting  aside  of  the  bargain.' 

been  held  necessary  that  there  should  be  the  onus  of  proving  that  they  had  paid  a 

fraud  and  imposition  in  order  to  render  fair  price,  or  otherwise  to  undo  the  bar- 

the  transaction  void.   Varick  v.  Edwards,  gains,  and  compel  a  reconveyance  of  the 

T  Hoff.  Ch.  (N.  Y.)  382;  Mastin  v.  Mar-  property  purchased."    Shelly  v.  Nash,  3 

low,  65  N.  C.  69s; Cribbtns t^. Markewood.  Madd.  235;  Freeman  v.  Bishop,  2  Atk. 

13  GraL  (Va.)  4!^.     And  see  opinions  of  39;  Nott  v.  Hill,  i  Vern.  167;  Edwards 

Lords  Blackburn  and  Gordon  in  O'Rorke  v,  Burt.  2  De  G.,  M.  &  G.  57;  Wiseman 

t/.  Bolingbroke,  L.  R.  2  Ap.  Ca.  814.  v,  Blake,  2  Vern.  121;  note  to  Davis  v. 

The  fact  that  the  expectant  had  a  pro-  Marlborough,  2  Swanst.  147;' Bowes  v, 

fesstonal  adviser  is  of  some  importance  Heaps,  3  V.  &  B.  117;  Kendall  v.  Beckett, 

with  regard  to  the  bona-fides  of  the  trans-  2  R.  &  M.  88;  Da  vies  v.  Cooper,  5  M.  & 

action.     Lynte  v.  Hodge,  2  H.  &M.  287;  C.  270;  Edwards  v,  Browne,  2  Coll.  100; 

Miller  v.  Cook,  L.  R.  16  £q.  641.  Gowland  v,  De  Faria,  17  Ves.  20.    Contra, 

1.  Davis  V,  Duke  of  Marlborough,  3  Boy  ton  v,  Hubbard,  7  Mass.  112;  Crib- 

Swanst.'i47;  Earl  of  Portmore  v.  Taylor,  bins  v.  Markewood,  13  Grat.  (Va.)  495. 
4  Sim.  182;  Bromley  v.  Smith,  26  Beav.        One  who  has  an  estate  in  possession  in 

644;  Tynte  9.  Hodge,  2  H.  &  M.,  where  a  part  of  which  another  has  a  life  estate 

the  expectant  was  forty-seven  years  old ;  is  not  an  expectant  heir.     Davidson  v. 

Wiseman   v.  Blake,  2  Vern.  121,  where  Little,  22  Pa.  St.  245.     But  if  the  bulk 

he  was  forty,  a  proctor  and  a  man  of  ex-  of  the  property  sold  is  reversionary,  the 

perience.  mere  fact  that  a  small  part  is  in  posses- 

8.  "  The  phrase  is  used  not  in  its  literal  sion  will  not  prevent  the  application  of  the 
meaning,  but  as  including  one  who  has  rule  with  reference  to  the  sale  of  interests 
either  a  vested  remainder  or  a  contingent  in  reversion.  Dfivis  v.  Marlborough,  a 
remainder  in  a  family  property,  including  Swanst.  147;  Portmore  v.  Taylor,  4  Sim. 
a  remainder  in  a  portion,  as  well  as  a  re-  182.  Otherwise  where  the  interest  is  sub- 
mainder  in«n  estate,  and  every  one  who,  stantially  an  estate  in  possession.  War- 
has  a  hope  of  succession  to  the  property  die  v.  Carter,  7  Sim.  490. 
of  an  ancestor,  either  by  reason  of  his  One  entitled4o  the  income  of  property, 
being  heir  apparent  or  presumptive,  or  subject  to  an  annuity  to  another,  is  not 
by  reason  merely  of  the  expectation  of  a  an  expectant  heir.  Webster  v.  Cook,  L. 
devise  or  legacy  on  account  of  the  sup-  R.  2  Ch.  Ap.  542. 

posed  or  presumed  affection  of  his  an-        A  legatee  whose  legacy  is  not  to  be  paid 

«estor  or  relative.     More  than  this,  the  for  several  years  is  not  an  expectant, 

•doctrine  as  to  expectant  heirs  has  been  Parmelee   v.   Cameron,  41   N.   Y.   392. 

•extended  to  all  reversioners  and  remain-  One  expecting  a  legacy  from  a.  person 

•dermen,  as  appears  from  Tottenham  v,  still  living  is.     Bacon  v,  Bonham,  33  N. 

£mmet,  14  W.  R.  3,  and  Aylesford  t/.  J.  Eq.  6x4. 

Morris,  8  L.  R.  Ch.  Ap.  484."    Beynon        In  Nevill  v.    Snelling.  L.   R.    15  Ch. 

V,  Cook,  L.  R.  10  Ch.  Ap.  391.  Div.  679,  a  bargain  with  a  younger  son 

"  In  more  modern  times  it  has  been  was  relieved  against,  though  he  had  no 
considered  not  only  that  those  who  were  expectancy ;  the  bargain  having  been  en- 
dealing  for  expectancies,  but  .those  who  tered  into  in  the  hope  of  extorting  money 
were  dealing  for  vested  reversions  also,  from  the  father. 

were  so  exposed  to  imposition  and  hard        8  "The  material  consideration  is  the 

terms,  and  so  much  in  the  power  of  those  undervalue."     "Anything  which  can  be 

with  whom  they  contracted,  that  it  was  a  substantially  considered  as   inadequacy, 

fit  rule  of  policy  to  impose  upon  all  who  is  aground  for  setting  aside  the  contract." 

dealt  with  expectant  heirs  and  reversioners  Peacock  v,  Evans,  16  Ves.  512:  Earl  of 
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5.  Bzoepttons  to  tlid  Dootriiie. — If  the  agreement  is  entered  into 

with  the  knowledge  and  assent  of  the  ancestor,  or  person  from 

whom  the  expectancy  is  derived  or  owner  of  the  estate  in  posses- 
sion,^ or  if  he  joins  in  the  bargain/^*  it  ceases  to  be  a  fraud  on  him, 
and  will  not  be  set  aside.    The  first  part  of  this  proposition,  ho\y- 

Purtmore  v.  Taylor,  4  Sim.  i8a.     In  Ed-  vrith  indifference."    Sugden  on  V.  &  P. 

Wards  V.  Browne,  a  CoU.  100.  where  the  (iTih  Ed.)  316. 

market  price  was  jj^iQOO,  and  the  price  paid  It  is  now  considered  as  established 

;f  1700.  relief  was  granted.    In  Jones  v,  that  the  mere  fact  that  the  dealings  with 

Kicketts.  31  Beav.  130,  these  prices  were  regard  to  the  expectancy  are  known  to 

respectively  ;f338  and  ;f 200.     See  also  his  fahiily  and  friends  is  not  of  itself 

Edwards  v.  Burt,  2  De  G.,  M.  &  G.  62;  sufficient  to  prevent  relief  being  given, 

Foster  V.  Roberts,  29  Beav.  471.  Notes  to  Chesterfield  v.  Janssen,  i  L.  C. 

The  burden  is  upon  the  defendant  of  Eq.  (6th  Ed.)  682;  Bispham's   Eq.  220; 

proving  that  the  price  paid  is  the  fair  Talbot  v,  Suniford,  i  J.  &  H.  484;  Earl 

market  value,  which   is  done  by  expert  of  Aylesford  v,  Morris,  L.  R.  8  Ch.  Ap. 

testimony.     Edwards  v.  Burt,  supra.     In  491. 

valuing  the  property  the  court  is  to  be  Where  the  tenant  for  life,  who  was  an 

guided  by  the  market  value  and  not  bv  uncle  of  the  remainderman,  hearing  of 

actuaries'  tables.     Tynte  v,  Hodge,  2  H.  the  bargain  which  he  had  made  respecting 

&  M.  287;  Wardle  v.  Carter,  7  Sim.  490;  his  interest,  filed  a  bill  to  compel  him  to 

Potts  V.  Curtis,  I  Younge,  543;  Edwards  repay  the  money  obuined  with  interest 

V.  Browne,  a  Coll.  100;  Aldborough  v,  or  be  foreclosed  of  any  relief  from  the 

Trye,  7  C.  ft  F.  436.     And  see  Perfect  v,  bargain,  and  the  latter  elected  to  stand  to 

Lane,  3  De  G.,F.  &  J.  369.    The  value  is  the  bargain,  declaring  it  to  be  fair,  he 

to  be   calculated  with   reference  to  the  was  subsequently,  after  coming  into  pos- 

time  of  the  contract,  not  to  its  result  session,   granted  relief,   on   the  ground 

Gowland  V.  De  Faria,  17  Ves.  20.     *'The  that  he  was.  at  the  time  his  uncle  filed 

apparent  amount  of  the  property  is  .not  the  bill,  laboring  under  the  same  neces- 

all  that  is  to  be  considered;  but  also  its  sitv  as  when  he  entered  into  the  bargain, 

nature,  position,   and  other  particulars  Wiseman  v,  Blake,  2  Vem.  121. 

affecting  it."  Edwards  t^.  Browne,  2  Coll.  The  rule  was  held  to  apply  where  the 

loa  sale  was  to  the  ancestor  who  took  advan- 

The  fact  that  a  reversion  depended  on  tage  of  the  expectant  heir.     Needles  v, 

contingencies  that  could  not  be  valued  by  Needles,  7  Ohio  St.  432;  Talbot  v,  Stani- 

actuaries,  will  not  relieve  a  purchaser  from  ford,  I  J.  &  H.  484.     But  see  Jenkins  v. 

the  burden  of  proving  that  the  full  value  Pye,  12  Pet.  (U.  S.)  241;  Power's  Ap.,  '^ 

was  given.    Talbot  v,  Staniford.  i  J.  &  Pa.  St.  443. 

H.  484;  Boothby  v.  Boothby,  i  Mac.  &  G.  In  America  it  seems  that  the  knowledge 

604.  and  approval  of  the  ancestor  generally 

1.  "  The  extraordinary  protection  given  renders  the  bargain  valid.     Fitch  v.  Fitch, 

in  general  must  be  withdrawn  if  it  shall  8  Pick.  (Mass.)  480;  Trull  r.  Eastman,  3 

appear  thai  the  transaction  was  known  to  Mete.  (Mass.)  121;  Jenkins  v.  Stetson,  9 

the  father  or  other  person  standing  in  Allen  (Mass.),  128;   McBee  r.  Myers,  4 

Uco parentis^ — the   person,    for  instance.  Bush  (Ky.).    356;    Fitzgerald,   4    Sneed 

from  whom  the  j;^/  sucttssionis  was  en-  (Tenn.),  258;  though  in  these  cases  the 

tertained,  or  after  whom  the  reversion-  consideration  was  deemed  accurate. 

ary  interest  was  to  become  vested  in  pos-  On  the  other  hand,  it  has  been  held  that 

session—even    though   such    parent    or  a  sale  of  an  expectancy,  in  a  literal  sense, 

other  person  took  no  active  part  in  the  even  with  the  knowledge  of  the  ancestor, 

negotiation,  provided  the  transaction  was  is  absolutely  void,  unless  the  latter  joins 

not  opposed  by    him.   and    so    carried  in  for  the  purpose  of  divesting  himself  of 

through  in  spite  of  him.  .  .  .  Still  more  the  right  to  make  any  other  disposition 

fatal  to  his  claim  of  relief  will  it  be  if  the  of  his  property.    Aives  v,  Schlesinger, 

father  or   person  in  loco  parentis  shall  81  Ky.  290. 

be  found  to  have  concurred  in  the  adop*  8.  Wood  v.  Aubrey.  3  Madd.  422;  War- 

tion  of  the  repudiated  contract."     King  die  tf.  Carter,  7  Sim.  490;  Alves  v.  Schles- 

V.  Hamlet,  2  M.  &  K.  456;  s.  c,  3  C.&  F.  iAger,  8x  Ky.  290. 

ai6.    The  soundness  of  this  proposition  But  in  such  a  sale  other  circumstances 

fci  questioned.  may  exist  to  throw  the  onus  of  proving 

**The  son  is  entitled  to  be   relieved  an  adequate  consideration  on   the  pur. 

although  the  father  may  witness  his  luin  chaser,  as  where  undue  parental  infln. 
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ever,  has  been  questioned,  and  the  weight  of  authority  is  against 
it.  - 

The  principal  rule  is  also  inapplicable  when  the  transaction  is  a 
family  arrangement,  and  there  is  ho  misrepresentation  or  sup- 
pression, even  though  some  parental  influence  is  exercised,  provided 
it  be  not  undue.^ 

Nor  is  the  rule  applicable  where  the  sale  is  made  by  auction, 
the  presumption  then  being  that  the  price  is  fair  and  adequate.** 
This  is  also  the  case  where  the  price  is  by  agreement  fixed  by  per- 
sons of  competent  skill  to  do  so.^ 

6.  Confirmation  and  Acquiescence. — Catching  bargains  may  be  ren- 
dered valid  by  acts  of  ratification  by  the  expectant  after  he  comes 
into  possession  of  his  expectancy,  remainder,  or  reversion,  and  is 
cognizant  of  his  rights.*  They  may  also  become  valid  by  acqui- 
escence for  a  great  length  of  time,  after  he  has  been  relieved  from 
his  distress.^ 

7.  Statutory  Enactments. — It  has  been  enacted  in  England  that  no 
purchase,  made  botia-fide  and  without  fraud  or  unfair  dealing,  of 
any  reversionary  estate  shall  be  opened  or  set  aside  merely  on  the 
ground  of  undervalue.     This  has,  however,  been  construed  not  to 

repeal  the  doctrine  which  protects  expectants  in  the  hands  of 

• 

ence  has  been  used.     King  v.  Savery,  5  the  same  price  been  offered  to  and  de. 

H.  L.  C.  627.  dined  by  many  (Moth  v,  Atwood,  5  Ves- 

1.  Tweddell  v.  Tweddell,  T.  &  R.  13;  845-.  Perfect  r.  Lane,  2  De  G.,  F.  &  J. 
Tenner  v.  Jenner,  2  De  G.,  F.  &  J.  359;  369),  the  price  may  be  presumed  to  be 
Hartopp  V.  Hartopp,  2  Jur.  N.  S.  794;  adequate.  But  see  Roche  v.  O'Brien,  i 
8.  c,  21  Beav.  259;  Wakefield  t/.  Gibbon,  Ball  &  B.  330. 

1  Giff.  401;  Williams  v.  Williams,  L.  R.        4.  Chesterfield  v.  Janssen,  2  Ves.  125; 

2  Ch.  Ap.  294.  Cole  %>.  Gibbons,  5  P,  Wms.  289;  Stump 
There  must  be  a  full  and  faircommuni-     v.  Gaby.  2  De  G.,  M.  &  G.  6jj;  Negley 

cation  of  all  material  circumstances  affect-  v.  Lindsay,  67   Pa.   St.  228.     See  note 

ing:  the  subject-matter  of  the  agreement  5. 

which  are  within  the  knowledge  of  the        6.  Sibbering  v.  Earl  of  Balcarras,  3  De 

several  parties,  whether  such  information  G.  &  S.  735;  Lyddon  v.  Moss,  4  De  G. 

be  asked  for  or  not.   Green  ward  v.  Green-  &  J.  104;  Lord  v.  Jeffkins,  35  Bestv.  7; 

ward,  2  De  G.,  J.  &  S.  28.  Turner  v,  Collins,  L.  R.  7  Ch.  Ap.  329. 

A  settlement  by  an  heir  in  favor  of  his        Time  does  not  begin  to  run  against  a 

wife  and  child  will  not  be  relieved  against,  reversioner  or  expectant  until  the  rever- 

Shafto  V,  Adams,  4  Giff.  492.  sion  or  expectancy  has  fallen  into   pos- 

A  purchase  by  an  uncle,  tenant  for  life  session.     **  There  is,  I  believe,  no  case  in 

of  a  nephew's  reversionary  interest  iti  the  which,  during  the  continuance  of  the  snme 

family  estate,  is  not  a  family  arrange-  situation  in  which  the  party  entered  into 

ment.     Talbot  v.  Staniford,  i  J.  &  H.  484.  the  contract,  acquiescence  has  ever  gone 

2.  Shelly  v,  Nash,  3  Madd.  232.  for  anything.     It  has  always  been  pre- 
Otherwise  if  the  sale  take  place  under  sumed    that    the    same    distress    which 

such  circumstances  as  to  affect  the  pur-  pressed  him   to  enter  into  the  contract 

chaser  with  notice  that  he  is  dealing  with  prevented  him   from   coming  to  set    it 

a  person  in  distress.     Fox  v.  Wright,  6  aside;  that  it  is^only  when  he  is  relieved 

Madd.  III.  from  that  distress  that  he  can  be  expected 

8.  It  is  not  sufficient  to  take  the  opinion  to  resist  the  performance  of  the  con- 

of  an  actuary.     Edwards  v.  Burt,  2  De  G.,  tract."    Sir  Wm.  Grant  in  Gowland  v, 

M.  &  G.  55.  De  Faria,  17  Ves.  20;  Salter  v.  Bradshaw, 

So  where  a  fair   test  of  the   market  26  Beav.  161;  Beynon  v.  Cook,  L.  R.  10 

value  can  be  obtained  from  a  knowledge  of  Ch.  Ap.  393 ;  Portmore  v,  Taylor,  4  Sim. 

the  highest  bid  at  a  previous  attempt  to  182. 

sell  the  expectancy  at  auction  (Lord  v.        The  same  holds  good  as  to  confirma- 

Jeffkins, '35  Beav.  7),  "or  where  it  has  at  tio^.     Savery  v.  King,  5  H.  L.  C.  627. 
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persons  ready  to  take  advantage  of  their  necessities,  such  dealings 
being  unfair.^ 

CATCHDIOS. — "  Things  caught  and  in  the  possession,  custody, 
power,  and  dominion  of  a  party,  with  a  present  capacity  to  use  them 
for  his  own  purposes.**  *^* 

CATTLB. — •**  Domestic  quadrupeds  collectively,  especially  those 
of  the  bovine* genus,  sometimes  al^o  including  sheep,  goats,  horses, 
mules,  asses,  and  swine."  ' 

1.  31  &  32  Vic.  c.  4;  Bispham's  Eq.  "beef  steer"  (Robertson  v.  Sute.  i  Tex. 
331 ;  Miller  v.  Cook,  L.  R.  10  Eq.  641;  Ap.  311).  "beeves'*  (Hubotter  v.  State,  3a 
Tyler  v,  Yates,  L.  R.  6Ch.  Ap.  665;  Earl  Tex.  479),  "oxen"  (State  v,  Moreland,  27 
of  Aylesford  v.  Morris,  L.  R.  8  Ch.  Ap.  Tex.  726;  Henry  v.  State,  45  Tex.  84), 
484.  without  the    use    of    the    generic    term 

AufhoritlM   for    Catehing   Bargain. —  "cattle."    Or  the  specific  term  may  be 

Story's  Eq.  Jar.  (13th  Ed.)  g§  334-348;  used  in  conjunction  with  the  generic,  as 

Bispham*s  Eq.  g  220;  Sugden  on  Vendors  "a  certain  calf  of  the  neat-cattle  kind.' 

and  Purchasers.  277  j^./  notes  to  Earl  of  Grant  v.  State,  3  Tex.  Ap.  i. 

Chesterfield  v,  Janssen.  i  L.  C.  Eq.  541;  A  description  in  an  indictment  as  "two 

note  to  Davis  v,  Duke  of  Marlborough,  cattle"  is  sufficient  under  a  statute  mak- 

2  Swanst.  147.  ine  it  larceny  to  steal  '*a  horse,  mare, 

2.  The  term  used  in  an  insurance  policy  gelding,  cow,  steer,  bull,  calf,  mule,  jack, 
covers  blubber  and  pieces  of  flesh  cut  jenny,  goat,  sheep,  or  hog."  The  term 
from  a  whale  and  on  the  deck  of  the  ship  covers  at  least  a  part  of  these.  People  v. 
insured.     Roger  v.  Mechanics' Ins.  Co.,  Barnes  2  Pac.  R.  (Cal.)  493. 

1  Story  (C.  C),  603.  Under  statutes  requiring  railroad  com- 
8.  Webster;  U.  S.  v.  Mattock,  3  Sawy.  panies  to  fence  their  lines,  making  them 

(C.  C.)  148.  liable  for  neglect  to  do  so,  "  cattle"  has 

Worcester's    definition     is    practically  been  decided  to  include  horses.  McAlpine 

identical,  and  is  adopted  in  Bank  «/. Bank,  v»  Grand  Trunk  Ry.  Co.,  38  U.  C.  Q.  B. 

21  Wall.  (U.  S.)  294,  and  People  v,  Barnes,  446.  Asses.  O.  &  M.  R.  Co.  v.  Brubaker, 

2  Pac.  R.  (Cal.)  493.  47  III.  462.    Pigs.    Child  v,  Hearn,  L.  R. 
It  is  commonly  in  America  confined  to  9  Ex.    176.     But  see    7    Kan.    497  n. 

beasts  of  the  lx>vine  genus.     Webster.  Mules.     Railway  Co.  v.  Cole,  50  111.  184. 
"The  word  originally  had  a  more  exten-  Contra^  Brown  v,  Bailey,  4  Ala.  4i3.< 
siveand  comprehensive  meaning  than  it  Horses  and  mares  are  cattle  within  an 
now  has  in  the  American  States.     It  has  act  making  owners  of  dogs  liable  for  in- 
still   a    more    extended  signification  in  jury  done  by  them  to  cattle.     Wright  v. 
English  parlance;   and  to  give  the  term  Pearson.  L.  R.  4  Q.  B.  582. 
the  restricted  meaning  which  it  only  pos-  So  are  sheep  within  an  act  prohibiting 
sesses  in  general  American  phraseology,  the  depasturing  of    Indian    lands    with 
the  Englishman  still  uses  some  qualifying  horses,  mules,  or  cattle.    United  States  v. 
adjective,  such  as  black  or  neat  cattle."  Mattock.  2  Sawy.  (C.  C.)  148. 
Hubotter  v,  Sute,  32  Tex.  479.  *     A  letter  of  credit  guaranteeing  drafts  on 

The   following  have  been   held  to  be  shipments  of  cattle  includes    drafts  on 

cattle  within  acu  making  it  a  criminal  shipments  of  hogs.     Bank  v.  Bank,  3X 

offence  to    maliciously  kill,   wound,   or  Wall.  (U.  S.)  294. 

maim  caule:    Asses.    Rext^.  Whitney,  z  Cattla-Ovaids,   in    a   statute  requiring 

Moody,  3.    Horses.   The  King  t^.  Paty,  2  their  erection  by  a  railroad,  means  such 

Wm.   Bl.  721;  s.  c,  2  East  r.  C.  1074.  appliances  as  will  prevent  animals  from 

Mau'es.   State  v,  Hambleton,  22  Mo.  452;  going  on  land  adjoining  the  right  of  way. 

State   V,  Sutton.  24  Mo.  376.    Geldings.  It  will  not  do  to  limit  their  construction 

Clark's  Case,  i  Lewin.  229;  Mott's  Case,  to  the  track  or  roadbed.      Mo.  Pac.  Ry. 

2  East  P.  C.  107s.  Pigs.   Russ.  &  ^y-77*  ^'  Mason.  31  Kan.  337;  s.  c,  13  Am.  & 

A  buffalo,  though  tamed,  is  not.    State  Eng.  R.  R.  Cas.  540. 

V,  Crenshaw,  22  Mo.  457.  Cattla  tuned  Loom. — Cattle  turned  into 

Under  these  sututes  and  Under  larceny  the  highway  to  graze,  under  the  care  of  a 

acts  and  estray  laws  it  is  sufficient  to  de-  servant,  are  not.   Sherbom  v.  Wells,  3  B. 

scribe  the  animal  or  animals  in  the  in-  &  S.  784. 

dictment  as  *'  steer"  (Sute  v.  L^nge,  22  SrlvlBg  er  CoadueUaf  Oattl*  through 

Tex.  591;  State  v.   Abbott,  20  Vt.   537),  the  streets  on  Sundays,  as  used  in  a  mo- 

48 


Tarloni  MMalngi                              CA  USE.  of  tlM  Word. 

CAT8A.    See  CAUSE. 

CAUSE. — ^That  which  supplies  a  motive,  decides  action,  or  con- 
stitutes the  reason  why  anything  is  done;  hence  it  sometimes 
means  the  consideration  for  a  contract.^ 

The  origin  or  foundation  of  a  thing,  as  of  a  suit  or  action ; 
a  ground  of  action,^ 

nicipal  ordinance  forbidding  it,  does  not  Reg.  v.  Jastices  of  Derb]rshire,  7  Q.  B. 

cover  the  conveyance  of  calves  in  a  van  198. 

drawn  by  horses.    Triggs  v,  Lester,  L.  CavM  of  BcmoTal,  in  a  statute,  means 

R.  I  Q.  B.  259.  "  some  dereliction  or  general  neglect  of 

FoddMT  for  Cattls. — Barley  on  the  way  duty,  or  incapacity  to  perform  the  duties, 

to  a  mill  to  be  ground  for  food  for  hogs  or  some  delin<juency  affecting  his  general 

is  fodder  for  cattle  within  an  act  exempt-  character  or  his  fitness  for  the  office."   It 

ing  such  from  toll.    Clements  v.  Smith,  is  not  sufficient  that  the  duties  of  the 

3  El.  &  Bl.  238.  office  can  be  more  efficiently  performed 

WorUng  Cattl*. — Under  a  statute  ex-  by  another.     People  ex  rel,  Mundy  v. 

empting  from  attachment  "one  pair  of  Commissioners,  72  N.  Y.  445. 

working  cattle,"  a  bull  used  for  work,  the  Any  Othtr   CavM. — Under    a  statute 

owner  having  no  other  cattle,  is  exempt,  giving  certain  rights  of  Kfeme  sole  to  any 

Bowzey  cr.  Newbegin,  48  Me.  410.  married  woman  whose  husband,  *'  from 

1.  Abbott's  L.  D.  The  cause,  in  the  drunkenness,  profligacy,  or  any  other 
civil  law,  was  that  which  rendered  a  cause,"  shall  refuse  or  neglect  to  provide 
contract  valid;  it  was  "the  inducement  for  her  support,  "any  other  cause" 
which  constituted  a  basis  for  the  obliga-  means  cause  ejusdem  generis,  and  does 
tion."  Hare  on  Contracts,  187.  The  not  include  "mere  poverty,  sickness, 
foUpwing  account  of  it  is  given  by  Pol-  intellectual  inferiority,  or  physical  inabil- 
lock  (Principles  of  the  Law  of  Contracts):  ity  of  the  husband,  without  being  caused 
"  Informal  agreements  {pacta)  did  not  by  vice.*'  Edson  v,  Hayden,  20  Wis. 
give  any  right  of  action  without  the  pres-  682. 

ence  of  something  more  than  the  mere  A  statute  which  permits  a  tenant  to 

fact  of  the  agreement.    This  something  quit  rented  premises  without  liability  for 

more  was  called  the  causa.     Practically  rent  where  they  have  been  destroyed  by 

the    term    covers   a    somewhat   wider  the  elements  or  any  other  cause,  without 

ground  than  our 'consideration  executed;'  fault  of  his,  applies  only  to  cases  where 

but  it  has  no  general  notion  correspond-  the  buildings  become  untenantable  by 

mg  to  it — at  least  none  coextensive  with  reason  of  some  sudden  and  unexpected 

the  notion  of  contract;  it  is  simply  the  calamity.     Hatch  v.  Stamper,  42  Conn, 

mark,  whatever  it  may  be  in  the  particu-  28. 

lar  case,  which  distinguishes  any  particu-  Das  Cause— Dos  CauM  Shown. — "Where 

lar  class  of  agreements  from  the  common  a  power  to  remove  [from  office]  for  due 

herd  of  pacta,  and  makes  them  action-  cause  is  given,  the  words  *  due  cause ' 

able."    P.  122.     See  Thomas  z'.  Thomas,  operate  as  a  limitation  on  the  power.  .  .  . 

2  Q.  B.  851.    The  term  has  passed  into  What  is  '  due  cause '  for  the  removal  of 

modern  French  jurisprudence,  where  it  an  officer  is  a  question  of  law  to  be  deter- 

has  a  more  extended  meaning,  but  never  mined  by  the   judicial  department,  and 

coinciding  with  the  English  consideration,  in  the  absence  of  any  statutory  provision 

Pollock  on  Contracts,  I S2.     C<^»/m,  Mon-  as  to  what  shall  constitute  such  cause, 

ton  V.  Noble,  i  La.  Ann.  192.    Cause  is  should  be  determined  with  reference  to 

used  as  synonymous  with  consideration  the  nature   and  character  of  the  office 

in  L.  C.  Civ.  Code.  §§984,  989.  and  the  qualifications  requisite  to  fill  it." 

2.  Burrill's  L.  D.;  U.  S.  v,  Rhodes,  x  State  ex  ret.  Gill  v.  Com.  Council.  9  Wis. 
Abb.  (C.  C.)  28.  261.    The  removal  in  such«a  case  is  not 

CauM  of  Complaint — Where  directors  a   mere   matter  of  judicial   discretion; 

of  the  poor  were  authorized  to  adjust  some  unfitness  must  be  shown.     In  re 

rates,  and  any  person  was  given  the  right  Moore  Mining  Co.,  L.  R.  xa  Ch.  Div. 

of  appeal  within  four  months  after  the  325. 

cause  of  complaint  had  arisen,  it  was  held  For  Canio. — "  The  power  to  remove  a 

that  the  cause  of  complaint  was  the  mak-  person  from  office  '  for  cause '  means  that 

ing  of  an  order  by  the  directors.     The  a  reason  must  exist  which  is  personal  to 

King  V.  Justices  of  Salop,  a  B.  &  Ad.  145;  th^  individual  sought   to  be  removed, 
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which  the  law  and  a  sound  public  opinion  Othtr  CauM. — Where  a  power  is  given 

will  recognize  as  a  good  cause  for  his  no  to  remove  **  for  incompetency,  improper 

longer  occupying  the  place."    People  v.  conduct,  or  other  cause  satisfactory  to 

The  Mayor,  19  Hun  (N.  Y.),  441.    The  the  board,"  "  other  cause"  means  other 

cause  must  be  a  just  cause;   and  the  like  cause,  i.e.,  one  affecting  the  oflScer*s 

power  can  only  be  ezertednafter  an  oppor«  fitness  for  the  office.    State  v,  McGarry , 

tunity  given   for  a  defence.     Haight  v,  21  Wis.  498. 

Love.  39  N.  J.  Law,  14.  Frobabls  CauM.    (See  also  Malicious 

6<icd Came    good Cauie lhgwn.--A con-  Prosecution;  False  Imprisonment.)— 

tract  stipulating  that  it  may  be  cancelled  Where  in  a  collection  law  it  was  provided 

by  either  party  for  good  cause,  may  be  that  where  a  seizure  shall  be  made  pursu- 

levol^ed  for  any  cause  assigned  in  good  ant  to  this  act  the  onus  probandi  shall  be 

faith,  the  phrase  being  radically  uncer-  on  the  claimant  where  probable  cause  is 

tain.     Cummer  v.  Butts,  40  Mich.  333;  shown  for  such  prosecution,  it  is  held 

s.  c,  29  Am.  Rep.  530.  that  probable  cause  means  not  ** prima 

*'  Good  cause"  in  the  phrase  in  a  stat-  facie  evidence,  or  such  evidence  as  in  the 
ute, '  unless  he  is  absent  from  the  United  absence  of  exculpatory  proof  would  jus- 
States,  or  prevented  bv  some  other  good  tify  condemnation,"  but  **  less  than  evi- 
cause  from  testifying,  means  a  sufficient  dence  which  would  justify  condemna- 
cauSe  other  than  mere  absence  from  the  tion.  It  imports  a  seizure  made  under 
State.  In  re  Jackson,  7  Biss.  (C.  C.)  circumstances  which  warrant  stispicion." 
280.  Locke  V.  U.  S.,  7  Cr.  (U.  S.)  339,     It 

Under  a  statute  providing    that  the  means  '*  reasonable  ground  of  presump- 

report  of  persons  appointed  to  appraise  tion  that  the  charge  is  or  may  be  well 

compensation  for  land  taken  for  railroad  founded."    Wood  v.  U.  S.,  13  Pet.  (U. 

purposes  should  stand  unless  upon  good  S.)  343;  Buckley  v,  U.  S..  4  How.  (U.  S.) 

cause  shown  for    setting  it  aside,   the  342;  Stacey  t^.  Emery,  97  U.  S.  643. 

cause  must  be  something  clear  and  indu-  The  same  meaning  is  given  to  the  term 

bitable,  pointing  intentional  or  uninten-  in  matters  of  prize.    The  Thompson,  3 

tional  error  in  &w  or  fact,  or  both.    V.  Wall.  155;  The  George,  i  Mason,  24. 

&  T.  R.  Co.  V.  Henry,  8  Nev.  165.  •    Probable  cause,  in  the  fourth  amend- 

A  power  to  allow  costs  for  good  cause  ment  to  the  constitution  of  the  United 

shown  is  equivalent  to  a  power  to  allow  States,  means  a  probability  that  the  crime 

such  costs  as  they  deem  just  and  reason-  has    been    committed    by    the    person 

able.     Whitcher  v.  Benton,  50  N.  H.  35.  charged,  of  which  probability  the  court 

ImiistiblB  tiiperhvmaa  Oauia  means  or  magistrate  issuing  the  warrant  must 
ict  of  God  which  "  is  natural  necessity,  be  satisfied  by  facts  supported  by  oath  or 
as  wind  and  storms,  which  arise  from  affirmation.     U.  S.  v.  Bollman  &  Swart- 
natural    causes,   and    is  distinct    from  out.*i  Cr.  C.  C.  373;  and  see  In  re  Cole- 
inevitable  accident"  Clay  Co.  v,  Simon-  man,  15  Blatchford  (C.  C),  406, 
sen,  I  Dakota,  453.  Frosfaaatt  CauM  of  anything  is  **the 
Jnstiftabla  Cauio  in  an  indictment  forma-  cause  which  naturally  leads  to  and  which 
licioualy  and  without  justifiable  cause  fore-  might  have  been  expected  to  be  directly 
ing  a  seaman  on  shore,  in  a  foreign  land,  instrumental  in   producing  the  result, 
does  not  mean  such  a  cause  as  in  the  Sute  v.  R.  Co.,  53  N.  H.  538.    See  also 
maritime  law  would  authorize  a  discharge;  Negligence;  Case.  Action  on  the. 
but  a  case  of  moral  necessity,  required  BsoMmabls  Oavso,  in  a  sutute  author- 
for  the  safety  of  the  ship  and  crew,  the  izing  a  municipality  to  remove  a  court 
due  performance  of  the  voyage  and  the  clerk,  means  just  cause.     Osgood  t^.  Nel- 
regular  enforcement  of  discipline.     U.  son.  L.  R.  5  H.  L.  636. 
S.  V.  Coffin,  I  Sumn.  (C.  C.)  394.  Men  must  be  considered  to  have  had 

Legal  Causa. — Relationship  within  the  reasonable  cause  to  believe  that  they  were 

fourth  degree  of  affinity  or  consanguinity  insolvent  under  a  bankrupt  law  '*  when 

is  such  a  legal  cause  as  to  render  a  judge  such  a  state  of  facts  is  brought  to  their 

incompetent  to  sit  on  a  criminal  trial,  notice  in  respect  to  the  affairs  of  the 

Gill  V,  State,  63  Ala.  169.  bankrupts    as  would  have  led   prudent 

Vatnra   aiid    Cause. — An    indictment  business  men  to  the  conclusion  that  they 

which  chaises  that  larceny  was  commit-  could  not  meet  their  obligations  as  they 

ted  in  the  county  to  which  the  stolen  matured  in  the  ordinary  course  of  busi- 

property  was  brought,  sufficiently  notifies  ness."    Toof  v,  Martin,  13  Wall.  (U.  S.) 

the  accused  of  the  nature  and  cause  of  40. 

the  offence,  within  an  act  giving  him  a  The  mere  apprehension  of  future  mis- 
right  to  such  notification.  Norris  v,  chief  is  not  a  reasonable  cause  for  the 
State,  33  Miss.  373.  dissolution  of  a  corporation  on  the  pe- 
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Yftxiou  MMBlBgi  CAUSE.  oftbftWoid. 

A  judicial  proceeding;  an  action  or  suit,  including  all  its  steps.^ 
(See  also  CASE.) 

titlon  of  a  majority  of  its  members.    In  is  composed  of  the  right  of  the  plaintiff 

re  Franklin  Tel.  Cfo.,  X19  Mass,  447.  and  the  obligation,  duty,  or  wrong  of  the 

Where  "absence  from  the  habitation  defendant.     These  combined,  it  is  suffi- 

of  the  other,  without  reasonable  cause,"  ciently  accurate   to   say,   constitute  the 

is  ground  for  a  divorce,  the  reasonable  cause  of  action.     Veeder  v.  Baker,  83  M. 

cause  is  no  other  than  that  which  would  Y.  160. 

entitle  the  party  so  separating  himself  or        **  Cause  of  action  has  been  held  from 

herself  to  a  divorce.     Butler  v.  Butler,  4  the  earliest  time  to  mean  every  fact  which 

Pa.  L.  J.  384;  Cattison  v.  Cattison,  22  is  material  to  be  proved  to  entitle  the 

Pa.  St.  275;  May  v,  May»  62  Pa.  206.  plaintiff  to  succeed— every  fact  which  the 

The  certificate  of  a  magistrate  author-  defendant  would  have  aright  to  traverse." 

izing  the  arrest  of  a  poor  debtor,  reciting  Hence,  where  a  cause  of  action,  in  order 

that     *'  satisfactory    cause "    had    been  to  be  within  the  jurisdiction  of  a  court, 

shown  for  the  arrest,  is  not  a  compliance  must  have  arisen  within  its   territorial 

with  an  act  requiring  that  such  certificate  jurisdiction,    the    pfirase    means   whole 

set  forth  that  **he  is  satisfied  that  there  cause  of  action.     Where  bills  were  drawn 

is  reasonable  cause  to  believe"  that  the  and  indorsed  in  America  and  dishonored 

charge  contained  in  the  affidavit  on  which  in  England,  the  cause  of  action  did  not 

the  arrest  is  asked  for  is  true.     Smith  v,  arise  in  England.     Cook  v.  Gill,  L.  R.  8 

Bean,  130  Mass.  298.  C.  P.  107:  Borthwick  v,  Walton,  15  C.  B. 

teme  CanM. — Where  /l  statute  relieves  501. 
one  convfict^d  of  an  assault  on  a  woman  Where  a  promise  of  marriage  was  made 
from  '*all  further  or  other  proceeding,  in  Germany,  and  the  plaintiff  subse- 
civil  or  criminal,  for  the  same  cause,"  he  quently  came  to  England,  where  he  re- 
is  exempt  from  suit  by  her  husband,  ceived  a  letter  from  the  defendant  in 
cause  here  meaning  assault.  Maspar  v.  Germany,  the  cause  of  action  was  held 
Brown,  L.  R.  i  C.  P.  D.  97.  not  to  have  arisen  in  England.     Cherry 

1.  Abbott's  L.  D.  V,  Thompson,  L.  R.  7  Q.  B.  573. 

Cause  was  held  to  relate  to  civil  actions        The  contrary  has,  however,  been  main* 

only,  and  not  to  embrace  quo  warrant  tained.  It  is  not  the  tvA^/i?  cause  of  action, 

in  The  Queen  v.  Scale,  5  E.  &  B.  i.    See  but  "that  which  in  popular  meaning — 

Logan  V.  Small,  43  Mo.  254.     But  it  in-  for  many  purposes  in  legal  meaning — is 

eluded  criminal  cases  in  another  connec-  the  cause  of  action,  viz.,  the  act  on  the 

tion  in  The  Queen  v,  Pembridge,  3  Q.  B.  part  of  the  defendant,  which  gives  the 

901.  plaintiff  his  cause  of  complaint."  Jackson 

A  garnishee  order  under  court  rules  is  v,  Spittall,  L.  R.  5  C.  P.  542: 
not  a  decision  in  an  "action"  or  '  cause."        Where    a    promise  of    marriage  was 

Mason  v.  Wirral  Highway  Board,  L.  R.  made  outside  of  England,  and  the  breach 

4  Q.  B.  D.  459.  took  place  in  England,  the  cause  of  action 

The  term  was  held  to  mean  the  partic-  arose  in  England.     Durham  v,  Spence,  8 

ular  suit  pending,  and  not  the  cause  of  L.  R.  6  Ex.  46. 

action,  in  a  statute  providing  that  a  cause        '  *  Whatever  be  the  form  of  action,  the 

should  be  considered  as  abandoned  un-  breach  of  duty  is  substantially  the  cause 

less  an  appeal  was  taken  within  a  certain  of  action."     Hornell  v.  Young,  5  B.  &  C. 

time.     Koon  v.  Nichols,  85  III.  155.  259;  Bank  of  Commerce  v,   R.  Co.,  10 

Came  of  Action  is  "  a  right  to  bring  an  How.  Pr.  (N.  Y.)  i.  Hence  in  an  action 
action  which  implies  that  there  is  some  to  enforce  an  equitable  lien,  the  indebted- 
person  in  existence  who  can  assert,  and  neSS  is  the  cause  of  action.  Borst  v. 
also  a  person  who  can  lawfully  be  sued."  Corey,  15  N.  Y.  505.  And  the  cause  of 
Bouv.  L.  D.  Douglas  v,  Beasley,  40  action  arises  in  the  place  where  the  debt 
Ala.  148;  Parker  v,  Enslow,  102  111.  272.  is  contracted  or  originates.  Steele  v. 
It  is  the  right  which  a  party  has  to  insti-  Commissioners  of  Rutherford,  70  N.  C. 
tute  and  carry  through  an  action.  Meyer  157.  **  Cause  of  action."  however,  is  not 
V,  Van  Collem,  28  Barb.  (N.  Y.)  330.  synonymous  with  "chose  in  action," 
The  right  to  prosecute  an  action  with  Bank  v.  R.  Co.,  10  How.  Pf.  (N.  Y.)  i. 
effect.  Douglas  v.  Forrest,  4  Bing.  704.  There  is  not  a  complete  cause  of  action 
It  is  "synonymous  with  right  of  action —  until  there  is  some  one  who  can  sue. 
right  of  recovery,  and  a  complaint  which  Parker  v,  Enslow,  102  111.  272.  Hence 
does  not  show  a  right  of  recovery  fails  to  the  CLuse  of  action  does  not  accrue  until 
show  a  cause  of  action."  Graham  v.  there  is  such  a  person.  McKerras  v. 
Scripture,  26  How.  Pr.  (N.  Y.)  507.     It  Gardiner,  3  Jus.  (N.  Y.)  137. 
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▼ttisM  XaulagB                            CA  USE,  of  tht  Waid. 

To  effect  by  agency,  power,  or  influence ;  to  be  the  occasion  of.^ 

In  an  action  by  an  administrator  on  a  removal  statute.     Lamonte  v.  Ward,  36 

bill  of  exchange,  payable  to  the  decedent.  Wis.  559. 

bat  accepted  after  his  death,  the  statute  Caustt  Kiwnafaliig  Untried. — An  award 

of  limitations  begins  to  run,  not  from  the  of  referees  upon  which  no  judgment  has 

time  the  bill  became  due,  but  from  the  been  rendered  is  a  *' cause  remaining  un- 

granting  of  the  letters,   at  which  time  tried."     *' A  cause  is  not  completely  tried 

there  was  first  a  person  to  sue  and  the  within  the  meaning  of  the  act  until  judg- 

action  accrued.     Murray  v.  East   India  ment  is  pronounced."     Preston  v.  Eng- 

Co..  5  B.  &  Aid.  204.     There  must  like-  lert.  5  Binn.  (Pa.)  390. 

wbe  be  some  one  who  can    be  sued.  Any  Party  tt  a  Cavie  includes  a  bene- 

Douglas  V,  Forrest,  4  Bing.  704.  ficial  plaintiff.     Darling  v,  Sherw0od,  3 

The  action  accrues  '*  whenever  the  de-  U.  C.  L.  J.  N.  S.  130. 

fendanfs  liability  becomes  perfect   and  CiTll  Cavie. — The  right  of  an  individ- 

complete,  whenever  the  defendant  has  ual  to  a  penalty  incurred  under  a  statute 

done  an  act  which  makes  him  liable  in  in  a  civil  cause,  within  the  section  of  a 

damages,  and  there  is  a  person  in  esse  to  bill  of  rights  which  prohibits  the  passage 

whom  damages   ought  to  be  paid,  and  of  retrospective  law&  for  the  decision  of 

who  may  sue  for  and  recover  the  same."  civil  causes.    Dow  v,  Norris,  4  N.  H.  16. 

In  an  action  for  damages  for  injury  re*  Proceedings  for  the  violation  of  a  city 

suiting  in  death,  brought  by  the  widow,  ordinance  is  neither  a  civil  cause  nor  a 

the  statute  of  limitations  begins  to  run  criminal  prosecution.     Withers  v.  State, 

at  the  death.     Kennedy  v.  Burrier,  36  36  Ala.  352. 

Mo.  128.     But  when  the  action  must  be  A  prosecution  for  bastardy,  the  object 

brought  by  the  personal  representative,  of  which  is  to  procure  an  order  of  filia^ 

the  statute  does  not  begin  to  mo  until  tion  upon  the  putative  father,  and  thus 

his  appointment     Andrews  v,  R.  Co.,  compel  him  to  aid  the  mother  in  support- 

34  Conn.  57.  ing  the  child,  is  not  a  civil  cause.    Sweet 

A  running  account  is  "  one  cause  of  v,  Sherman,  21  Vt.  23.  < 
action"  within  a  statute  forbidding  the  K  mandamus  is  not  a  *' civil  cause  in 
splitting  of  such  a  cause.  Bonsey  v.  law  or  equity."  Williamsport  v.  Com- 
Wordsworth,  18  C.  B.  325.  But  where  monwealth,  90  Pa.  498. 
one  has  a  claim  against  another  for  Viaal  IHspotitioii  (tf  tht  CaoM  in  a  bank- 
money  loaned,  and  also  for  goods  sold  rupt  act  means  the  final  disposition  of 
and  work  and  labor  done,  these  are  not  the  administration  of  the  estate,  and  the 
one  cause  of  action.  Kimpton  v,  Willey,  discharge  of  the  assignee.  In  re  Bright- 
9  C.  B.  719.  man  &  Lossee,  14  Blatchf.  (C.  C.)  130. 

In  an  act  giving  a  court  jurisdiction  of  Good  CauM  of  Aetion  can  mean  no  more 

suits  when  the  cause  of  action  shall  have  than  cause  of  action.     A  cause  of  action, 

arisen  or  the  subject  of  action  shall  be  not  good,  is  no  cause  of  action.     Parker 

situated  within  a  certain  city,  cause  of  v,  Enslow,  xo2  III.  272. 

action  refers  to  personal  actions  only.  Buit,    Controversy,    Xattor,    or   CauM 

Bennett  v.  Erving.  4  Robt.  (N.  Y.)  671.  Dopondlng. — An   indictment  with    issue 

Camo  AfBwtiiig  Ponons  Who,  oto.— The  joined  on  a  plea  of  not  guilty  is  within 

incompetency  of  witnesses  on  account  of  the  meaning  of  this   phrase.     U.  S.  v, 

color  by  the  law  of  a  State  does  not  make  Reese,  4  Sawy.  634. 

a  criminal  action  a  cause  "  affecting  per-  This  Cavio. — A  stipulation  that  certain 

sons  who  are  denied  or  cannot  enforce  testimony  taken  on  a  former  trial  *'may 

in  the  courts  or  judicial  tribunals  of  the  be  read  in  evidence  on  the  trial  of  this 

State  or   locality  where  they  may   be,  cause,"  applies  to  any  subsequent  trial, 

any  of  the  rights  secured  to  them  by"  and  not  merely  to  the  first.     Hincley  v, 

an  act  protecting  their  civil  rights  and  Beckwith,  23  Wis.  328. 

furnishing  the  means  of  their  vindication.  4    Webster. 

The  act  refers  only  to  parties  to  a  suit.  Under  an  act  making  a  city  liable  for 

Blyew  V.  U.  S.,   13  Wall.  (U.  S.)  581,  the  destruction  of  property  by  mobs,  un- 

overruiing  U.  S.  v.  Rhodes,  i  Abb.  (U.  less  the  destruction  was  caused  by  the 

5.)  28.                      «  owner's  illegal  or  improper  conduct,  the 

CasMO   and  Salts  keU  not  to   include  destruction  is  so  caused  if,  without  such 

m junctions,  they  having  been   provided  conduct  on  his  part,  jt  would  not  have 

for  in  another  part  of    the  same  act.  occurred.     Palmer  v.   City  of  Concord, 

Cocke  V.  Pollock,  i  H.  &  M.  (Va.)  515.  48  N.  H.  211. 

Canto  or  Xattor.— A    proceeding  for  Oanio    to  bo    Takon.~If    A  delivers 

contempt  is  a  cause  or  matter  within  a  poison  to  B,  both  intending  B  to  take  it 
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CA  VEA  T—CEASE'-CEDE—CED  ULE—CELEBR^A  TE. 

CAVEAT.  (See  also  PATENTS ;  PROBATE ;  EXECUTORS ;  Wills.) 
(Lat.,  "  Let  him  beware.")— A  notice  not  to  do  an  act,  given  to 
some  officer,  ministerial  or  judicial,  by  a  party  having  an  interest 
in  the  matter,*  Especially  a  caution  entered  in  the  court  of  pro- 
bate to  stop  probates,  administrations,  and  such  like  from  being 
granted  without  the  knowledge  of  the  party  that  enters.* 

In  patent  law,  a  notice  filed  in  a  government  office  to  prevent  a 
patent's  being  issued  on  a  particular  device  until  the  caveator  shall 
have  an  opportunity  to  establish  his  priority  of  invention.* 

CEASE.    See  note  4. 

CEDE.— To  yield  up.» 

CEDULE. — Technical  name  of  an  act  under  private  signature  in 
French  j  urisprudence.® 

CELEBBATE.     See  note  7. 

to  cause  an  abortion,  and  B  afterwards,  purchased  a  leasehold  interest,  occu- 
in  the  absence  of  A,  takes  it,  this  is  a  pies  the  premises  for  more  than  forty 
causing  to  be  taken  by  A  within  a  statute  davs,  but  finally  quits  and  ceases  to  re- 
punishing  the  same.  Reg.  v.  Wilson,  7  side  within  ten  miles.  Held,  he  had 
Cox  (C.  C.).  190.  f  gained  a  settlement  in  the  parish,  which 
Administer,  or  CavM  and  Proenre  to  bo  was  lost  by  his  removal.  Reg.  v,  St. 
AdminiiUcrod,  when  used,  in  a  statute,  of  Giles,  2  Q.  B.  448. 
poison,  constitute  one  offence,  and  not  Coasod  to  bo  Thoroon.^A  statutory  pro- 
separate  ones.  Le  Beau  v.  People,  34  N.  vision  that  a  school-house  lot  shall  re- 
Y.  223.  vert  to  an  owner  when  a  school-house  has 

1.  Bouv.  L.  D.  ceased  to  be  thereon  for  two  years,  does 

2.  Williams  on  Executors,  581.  It  is  a  not  apply  where  such  house  has  not  been 
mere  cautionary  act  by  a  stranger  to  pre-  built  nor  begun,  though  two  years  have 
vent  the  court  from  doing  any  wrong.  elapsed  since  the  choosing  of  the  location. 

8.  Bouv.  L.  D.     See  Walker  on  Pat-  Jordan  z^.. Haskell,  63  Me.  189. 

ents,  143;  Bump  on  Patents.  208.  Ceasing  to  Bosido. — A  justice  of    the 

In  the  United  States  it  is  used  for  the  ^ace  is  not  disqualified  from  conducting 

purpose  of  protecting  persons  who  have  his  oflSce  because  an  act  of  legislature  has 

made  a  new  invention  or  discovery,  and  placed  him  in  a  new  township,  though 

desire  further  time  for  maturing  the  same,  the  State  constitution  provides  that  his 

Rev.  Stats.  4902.  commission  shall  become  vacant  upon 

A  caveat  is  also  used  to   prevent  the ,  his  ceasing  to  reside  in  the  township  in 

issuing  of  a  land  patent.     Wilcox  v,  Cal- '  which  he  is  elected.    State  v,  Dilloway, 

loway,  I  Wash.  (Va.)  50;  Currie  v.  Mar-  2  Vroom  (N.  J.),  42. 

tin.  3  Call  (Va.),  28;  Harper  v,  Baugh,  9  6.  WiU.— The  language  in  a  will.  "  I 

Grat.  (Va.)  508;  Canitbers  v.  Eldridge,  will  unto  my  son,  J.  S.,  and  to  his  heirs 

12  Grat.  670;  Hanna  v,  Munn,  3  Md.  230;  by  his  present  wife.  A.,  all  the  farm,  etc 

Hughes  V,  Stevens,  7  Wr.  (Pa.)  197.  reserving  the  full  use  and  benefit  of  the 

4.  Coaoo    to   bo   Operated. — Where    a  above  lands  unto  my  wife   during  her 

policy  of  insurance  becomes  void  if  the  widowhood,   for  and  at  her  death,  the 

premises  insured,  being  a  manufacturing  lands  to  cede  to  my  said  son  J.,  his  heirs 

establishment,  shall  *'  cease  to  be  oper-  and  assigns,   to  all  intents   and  purpo- 

ated"  without  agreement,  etc.,  a  perma-  ses,"  was  construed  to  mean  that  J.  took 

nent  cessation  is  meant,  not  a  temporary  an  estate  in  f  A  tail  and  not  a  trust  estate 

one,   caused  by  the    prevalence  of   an  for  the  widow;  that  cede  Was  synony- 

epidemic  of  yellow-fever.     Poss  v,  Ins.  mous  with  to  be    yielded  up,  and    the 

Co..  7  Lea  (Tenn.),  704.  words  to  all  intents  and  purposes  meant 

CosM  to  Soiido. —A  temporary  removal  the  purposes  before,  expressed.    Somers 

is  not  such  removal  as  to  vacate  an  office  v,  Pierson.  16  N.  J.  L.  181. 

which  is  declared  vacant  by  the  charter  6.  Campbell  v.  Nicholson  et  al, 

creating  it  when  the  occupant  '*  ceases  to  7.  Celebrating  a  Site. — ffeld,  that  the 

reside"  in  the  ward.     State  v.  Camden,  collecting  an  offertory  is  not,  according 

39  N.  J.  L.  57.  to  the  rubric,  the  celebration  of  a  rite;  and 

Ooaso  to  Inhabit. — A  pauper    having  persons  being    churchwardens,   who  at« 
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GSLLA&     See  note  i. 

CEHETEBIS&  (See  also  Dead  Body;  EXECUTORS  AND  Ad- 
ministrators; Nuisance;  Taxes.) 

Definition,  49.  Who  can  Maintain  Action  Against,  54, 

Title  of  Lot-owners,  49.               •  When  Equity  will  Protect  from  Dese- 

Right  to  Imprcrue  with  Monuments,  cration,  54. 

'  etc.,  51.  When  They  are  Nuisances,  55. 

Right  of  Burial  of  the  Dead,  51-  Mortgages  on  Them  are  Void,  55. 

Right  to  Remove  Corpse,  52.  Exemption  from  Taxation,  56. 

Ivho  are  Trespassers,  53.  Exemption  from  Execution,  58. 

1.  DeflnitioiL — A  cemetery  is  a  place  where  the  dead  bodies  o  f 
human  beings  are  buried.* 

2.  Title  of  Lot-owners. — Rights  of  burial  in  churchyards,  although 
acquired  by  deed  of  the  particular  lot,  are  only  easements  in  land 
belonging  to  the  religious  society  which  owns  the  church  and 
churchyard,* 

tempted  to  make  suoh  a  collection,  were  8. 'Washburn  on  Easements,   etc.  (ad^ 

not  guilty  of  onlawfully  molesting   the  Ed.)  604. 

clergyman.     Cope  v.  Barber,  L.  R.  7  C.  In   Richards  v.  Northwest   Protestant: 

P.  393.  Dutch  Church,  32  Barb.  (N.  Y.)42.  an  iii» 

Csletemtt  m  Marriage. — A  justice  of  the  junction  was  applied  for  by  the  representa- 

peace  may  celebrate  a  marriage  out  of  tives  of  the  original  grantees  of  a  lot  in  ■ 

the  county  for  which  he  is  commissioned  the  churchyard  to  restrain  the  officers  of ' 

as  justice.    Pearson  v.  Howey,  6  Halst.  the  church  from  removing  remains  andi 

(N.  J.)  13.  destroying  vault.     In   denying  the  com- 

1.    The  vestry  of    each  parish    have  plainants'  right  to  relief  the  court  said:, 

control  by  statute  of  all  pavements.     All  "The  right  of  burial,  it  seems  to  me^ 

vaults,  arches,  and  cellars  must  by  statute  when   confined  to  a  churchyard  as  dis- 

be  repaired  and  kept  in  order  by  the  own-  tinguished  from  a  separate  and  independ- 

ers.    Bat  a  cellar  the  top  of  which  con-  ent  cemetery,   although    conveyed  with 

sists  of  the  flags  or  stones  which  form  the  the  common   formalities  of   'heirs  and 

pavement  is  not  a  cellar  within  the  mean-  assigns   fdrever'    must   stand  upon   the 

log  of  the  act.  and  the  vestry  are  bound  same  footing  as  the  right  of  public  wor> 

to  repair  the  flags  as  part  of  the  pavement  ship  in  a  particular  pew  of  the  conse- 

Haroitton  v.  Vestry  of  St.  George,  L.  R.  crated  edifice.     //  is  an  easement  in  and 

9  Q.  R.  42.  not  a  title  to  the  freehold,  and  must  be 

1  Webster^s  Diet.  understood  as  granted  and  taken  subject 

"  Cemetery,  literally  a  sleeping  place,  (with  compensation,  of  course)  to   such 

was  the  name  applied  by  early  Christians  changes  as  the  altered  circumstances  of 

to  the  places  set  apart  for  the  burial  of  the  congregation  or  neighborhood  may 

their  dead.     These  were  generally  extra-  render  necessary.  .  .  .  Like  the  sale  of 

mural  and  unconnected  with  the  churches,  a  church  pew,  which  gives  the  mere  right 

the  practice  of  interment  in  churches  or  to  worship  in  the  place  while  the  church' 

churchyards  being  unknown  in  the  first  stands    and    is    occupied    for    religious 

ceoturies    of    the    Christian    era.      The  purposes,  the  sale  of  a  church  vault  gives, 

term  cemetery  has,  therefore,  been   ap-  it  would  seem,  the  mere  ri^t  of  inter- 

propriately  applied   in  modern  times  to  ment  in  the  particular  plat  of  ground,  so 

the  burial-grounds,  generally  extra-mural,  long  as  that  and  the  contiguous  ground 

which  have  been  substituted  for  the  over-  continues  to  be  used  and  occupied  as  a 

crowded  churchyards  of   populous   par-  churchyard.     The    owner    of    the  ease- 

ishes  both  urban  and  rural.  '    Ency.  Brit,  ment  may  be,  in  the  case  of  a  disturb- 

tit  Cemetery.  ance,   and    no  doubt    is,   entitled    to  a 

'*  Cemetery  properly  means  sleeping-  reasonable  compensation  or  equivalent; 

places.    The  Jews  used  to  speak  of  death  but  he  cannot  interpose  a  veto  to  the  dis- 

as  sleep.    The  Persians  call  their  ceme-  position  of  the  soil,  should  the  court,  as 

teries  *  the    cities  of    the  Silent.'    The  was  actually  the  case  in  this  instance,  on 

Greeks  thought  it  unlucky  to  pronounce  the  application  of  the  legitimate  church 

the  name  of   death."    Brewer's   Diet.,  officers,   deem  such    disposition  proper 

Phrase  and  Fable.  and    order    it    accordingly."    Sohier  v^ 
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A  persoa  making  an  interment  in  a  cemetery  in  the  absence  of 
a  deed,  properly  executed,  etc.,  does  so  under  a  mere  license,  and 
his  exclusive  right  to  make  such  interments  in  a  particular  lot 
would  be  limited  to  the  time  during  which  the  ground  continued 
to  be  used  for  burial  purposes.*  And  upon  the  ground  ceasing  to 
be  used  for  burial  purposes  all  he  could  claim  would  be  that  he 
should  have  due  notice  and  an  opportunity  to  remove  the  bodies 
and  monuments  to  some  other  place  of  his  own  selection,  if  he  de- 
sired to  remove  them  himself,  and,  in  default  of  his  so  doing,  that 
said  remains  should  be  decently  removed  by  others,*^ 

But  where  the  right  to  burial  is  acquired  by  deed,  properly  ex- 
ecuted, etc.,  the  owner  cannot  be  deprived  of  such  right  without 
compensation.* 

Where  the  proprietor  of  grounds  laid  out  for  use  as  a  public 
cemetery  makes  a  conveyance  of  a  burial  lot,  no  interest  in  the 

Trinity  Church,  109  Mass.  3i;  Bufifalo  in  the  soil,  nor  could  It  operate  as  a 
Cemetery  v.  City  of  Bufifalo,  46  fl.  Y.  grant  of  an  easement,  because  it  was  not 
593;  Price  et  al.  v.  M.  E.  Church  et  al,,  under  seal  nor  was  it  acknowledged  and 
4  Ohio,  515.  Compare  Brick  Presbyterian  recorded,  so  as  to  be  effective  to  convey 
Church,  3  Edw.  155.  such  an  interest.  The  right  to  an  ease- 
In  this  case  the  petition  was  filed  for  ment  must  be  founded  upotf  a  grant  by 
sale  of  the  church  and  churchyard,  to  deed,  or  upon  prescription,  for  it  is  a 
which  a  number  of  pew-holders  and  vault-  permanent  interest  in  another's  land, 
owners,  the  latter  claiming  under  deeds,  with  a  right  of  enjoyment;  whereas  a 
objected.  The  petition  was  dismissed,  mere  license  is  but  an  authority  to  do  a 
the  vice-chancellor  observing:  "The  in-  particular  act  br  series  of  acts  upon 
tention  obviously  was  to  sell  and  dispose  another's  land,  without  possessing  any 
of  the  land,  and  not  to  grant  a  mere  estate  therein.  At  most,  then,  the  cer- 
temporary  use  and  privilege  to  construct  tificate,  such  as  we  have  here,  conferred 
vaults  in  the  land  with  a  reserve  of  the  only  a  privilege  or  license  to  make  inter- 
title  in  the  church.  It  was  a  grant  of  the  ments  in  the  lot  described,  exclusively 
land  itself,  such  as  passed  the  title  to  of  others,  as  long  as  the  ground  remained 
the  purchasers  or  lessees,  and  hence  the  a  burying-ground  or  cemetery.  *'  Meagher 
form  of  conveyance  describing  each  lot  by  v,  DriscoU,  99  Mass.  381;  Kincaid's  Ap- 
metes  and  bounds,  with  all  the  apt  words  peal,  66  Penn.  St.  411;  McCrea  v.  Marsh, 
generally  used  to  pass  the  title  to  land."  12  Gray  (Mass.),  211;  Burton  v.  Schbrf,  i 
Winlt  V,  Ger.  Rcf.  Ch.,  4  Sandf.  Ch.  471.  Allen  (Mass.),  133;  Bryan  v.  Whistler,  8 
C.  received  from  the  superintend-  B.  &  C.  288;  Wood?/.  Leadbiter,  13  M.  &. 
ent  of  a  cemetery  a  receipt  for^  $75,  W.  841.  Compare  Moreland  v.  Richardson, 
being  the  amount  of  the  purchase -money  22  Beav.  596;  Page  v.  Symonds,  68  N.  H. 
of  **a  plot  of  ground  eight  feet  by  eight  17  (1883);  s.  c,  56  Am.  R.  481,  19  Am. 
ieet  in  Calvary  Cemetery,  .  .  .  Section  Law  Reg.  65. 

7,  Range  35,  Plot  D,  4  Graves,  5.  6,  7,  8."  2.  Partridge  v.  First  Church,  39  Ind. 
It  was  held  that  this  operated  as  a  certifi-  631;  Craig  v.  First  Presbyterian  Church, 
cate  of  his  right  to  use  the  lot  for  burial  88  Penn.  St.;  s.  c,  32  Am.  R.  417.  In 
purposes  only,  conformably  with  the  es-  the  latter  case  it  was  held  that  "  One 
tablished  by-laws  of  the  corporation,  who  is  merely  a  pew-holder  or  has  relatives 
The  instrument  was  not  a  conveyance  buried  in  the  yard,  and  has  no  contract 
or  grant  vesting  title.  People  v.  St.  relation  with  the  church,  cannot  main- 
Patrick's  Cathedral  Trustees,  21  Hun  tain  the  objection  that  an  act  of  the  legis- 
(N.  Y.),  184.  lature  authorizing  the  removal  of  thb 
1.  Partridge  et  al.  v.  First  Indepen-  dead  from  such  churchyard  impairs  the 
dent  Church,  39  Ind.  631,  where  after  obligation  of  a  contract."  See  dissenting 
reciting  the  facts,  and  stating  that  the  opinion  of  C.  J.  Agnew.  Rayner  v, 
certificate  was  neither  under  the  seal  Nugent  and  Brown,  i  Am.  &  Eng.  Corp. 
of  the  corporation,  nor  acknowledged  Cases,  267  and  note, 
nor  recorded,  the  court  says:  "We  think  8.  Richards  v.  Northwest  Protestant 
it  clear  that  it  conferred  no  title  or  estate  Church,  32  Barb.  (N.  Y.)  42. 
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alleys  which  separate  it  from  other  lots,  except  a  right  of  way, 
passes  to  the  purchaser,  unless  particularly  expressed  in  the  deed.^ 

The  doctrine  as  to  burial  rights  does  not  apply  to  cases  where 
the  grave  is  in  a  separate  independent  cemetery  not  associated  or 
connected  with  any  other  society  or  body  politic* 

No  adverse  right  by  prescription  can  be  established  in  a  public 
burying-ground  by  proof  of  fencing  it,  pasturing  upon  it,  cutting 
trees  therefrom,  and  cultivating  a  part  of  the  land  * 

A  grant  of  a  lot  in  a  cemetery  is  said  to  be  analogous  to  a  grant 
of  a  pew  in  a  meeting-house,  and  the  right  of  burial  in  a  public 
burying-ground  in  some  respects  resembles  the  right  of  pew 
tenancy.* 

The  continuous  and  notorious  use  of  land  for  twenty  years  as  a 
public  burial-place,  with  the  acquiescence  of  the  owner,  affords 
presumptive  evidence  of  its  dedication  for  th^t  purpose,  and  the 
owner  is  estopped  from  denying  it,  and  will  be  enjoined  from  in- 
terfering with  such  use.* 

Where  a  lot  in  a  cemetery  is  sold,  with  reference  to  a  certain 
plan,  on  which  plan  appears  a  certain  avenue,  leading  up  to,  or 
dose  beside,  the  lot,  affording  a  convenient  highway  to  and  from 
it,  that  avenue  becomes  a  servitude  in  favor  of  the  lot  and  cannot 
be  legally  obstructed.® 

S.  Bight  to  Improve  with  Montunenti,  etc. — The  owner  of  the  lot 
has  a  right  to  enter  on  the  same  at  all  times  to  improve  and  erect 
suitable  monuments  and  vaults.  And  all  monuments  so  erected 
are  regarded  as  the  personal  property  of  the,  lot-owner,  and  he 
would  have  the  right  to  remove  the  same  upon  the  lot  ceasing  to 
,be  used  for  the  purpose  of  burial.^  Property  in  monuments  and 
vaults,  etc.,  to  the  heir-at-law.** 

4.  Bight  of  Burial  of  the  Dead.— A  d^ad  body  is  not  property,, 
but  there  are  rights  attached  to  a  dead  body — rights  to  care  for 
it,  watch  over  it,  and  bury  it — which  the  law  will  protect.*    Gen. 

1.  Seymour  v.  Page,  33  Conn.  64.  A  widow  can,  with  the  consent  of  the 
a.  Richards  v.  Dutch  Church,  32  Barb,  heirs,  erect  a  monument  at  the  grave  of 
(N.  Y.)  42;  Gay  v.  Baker,  17  Mass.  435;  her  deceased  husband,  and  give  the  con- 
Daniel  V.  Wood.  I  Pick.  (Mass.)  102;  tractor  a  license  to  enter  the  burial-lot 
Bryan  v.  Whistler,  8  B.  &  C.  288;  Downey  for  the  purpose  of  removing  it  if  it  is  not 
ir.  Dee,  Cro.  Jac.  605.  satisfactory,  or  is  not  paid  for  according 

S.  Commonwealth    v.  Viall,    2    Allen  to  the  terms  of  the  contract.     Fletcher  et  . 

(Mass.),  172.  a/,  v,  Evans  (Mass.  1885),  2  N.  E.  Rep. 

4.  Jones  v,  Towne,  58  N.  H.  462;  s.  c,  837. 

42  Am.  R.  602;  Sohier  V.  Trinity  Church,  The  indispuuble  and  paramount  right 

109  Mass.    121;    Kincaid's    Appeiil,  66  as  well  as  duty  of  a  husband  to  dispose 

Penn.  St.  4x1;  s.  c,  5  Am.  R.  337.  of   the  body  of   his  deceased  wife  by 

5.  Boyce  v.  Kalbough,  47  Ind.  334  a  decent  sepulture,  in  a  suitable  place, 
(1877);  8.  c,  27  Am.  R.  464.  See  Ed-  carries  with  it  the  right  of  placing  over 
wards  v.  Stonington  Cem.,  20  Conn.  477,  the  spot  of  burial  a  proper  monument. 

6.  Buck  V,  Wall,  29  La.  Ann.  38;  s.  c,  Durell  v.  Hay  ward,  9  Gray  (Mass.)«  248. 
99  Am.  R.  318.  9.  2  Black  Com.  429;   4  Black  Com. 

7.  Partridge  v.  First  Church,  etc.,  39  235;  Pierce  v.  Swan  Point  Cem.,  10  R.  I. 
End.  631.  227;   Guthrie  v.   Wekver,   i   Mo.   App. 

8.  2  Black  Com.  429;  Safin  v.  Hark-   136;  Reg.  v,  Sharpei,  7  Cox  C.  C.  214. 
\,  4  N.  H.  4x5.  In  Indiana  it  is  held  that  the  bodies  of 
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erally,  where  there  is  no  expressed  wish  of  the  testator  as  to  the 
disposition  of  his  remains,  the  wishes  of  the  surviving  husband  or 
widow  shall  control,  as  against  the  next  of  kin.^ 

A  husband  is  bound  to  bury  his  deceased  wife,  and  a  wife  must 
bury  her  deceased  husband.*^  A  parent  is  bound  to  provide  a 
Christian  burial  for  the  body  of  a  deceased  child.* 

It  is  the  general  right  of  every  one,  recognized  as  such  by  the 
common  law,  to  have  his  body  carried,  decently  covered,  from  the 
place  where  it  lies  to  the  cemetery,  or  other  proper  inclosure,  and 
there  put  under  the  ground.* 

The  expressed  wish  of  the  deceased  will  control  the  right  to  the 
burial  of  his  body.* 

Replevin  will  not  lie  for  a  coffin  and  its  contents,  when  those 
contents  are  a  corpse.®' 

6.  Bight  to  Bemove  Corpse. — A  husband  has  the  right  to  remove 
the  corpse  of  his  wife  where  it  had  been  buried  in  the  lot  of 
another  without  his  consent.'' 

Uhe  dead  belong  to  the  surviving  reUtives,  unburied,  nor  he  cannot  cast  it  out,  or 

in  the  order  of  inheritance,  as  property  expose  the  body  to  violation,  or  to  offend 

to  be  disposed  of  as  they  shall  deem  fit,  the  feelings  or  endanger  the  health  of  the 

but  subject  to  such  burial  regulations  as  living,  nor  can  he  do  anything  which  pre- 

are  reasonable  and  proper  for  the  public  vents    a    Christiaii  burial.      Regina    v, 

health  and  advantage.     Bogert  v,  Indi-  Stewart,  4  Eng.  C.  L.  773. 
anapolis,  13  Ind.  134.  6.  In  Scott  v.  Riley,  40  Leg.  Int.  (Pa.) 

In  New  York  it  was  held  that,  in  the  382,  Phil.  Com.  Pleas  (1883),  it  was  held 

absence  of  testamentary  disposition,  the  that  a  court  of  equity  will  not  interfere  to 

right  to  bury  the  corpse  belongs  exclu-  give  the  right  of  burial  to  the  next  of  kin 

sively  to  the  next  of  kin.     That  the  right  against  the  expressed  wish  of  the  deceased, 

to  protect  the  remains  includes  the  right  Deceased,  a  female  aged  23,  had  been 

to  preserve  them  by  separate  burial,  to  living  with  the  defendants,  for  whom  she 

select    the  place  of    sepulture,   and    to  worked  seven  years  previous  to  her  death. ' 

change  it  at  pleasure.  That  if  the  place  of  She  had  been  entirely  neglected  by  her 

burial  be  talcen  for  public  use,  the  next  parents  during  that  time.      Just  before 

of  kin  may  claim  to  be  indemnified  for  her  death   she  expressed   fears  that  her 

the  expense  of  removing  and  reinterring  father  would  claim  her  body  and  not  give 

their  remains.     In  re  Widening  Beekman  her  the  burial  she  desired,  and  requested 

Street,  4  Bradf.  502.  the  defendants  to  bury  her  in  their  lot. 

In  Pennsylvania^  that  at  common  law  The  court  stated  that  there  was  no  law 

it  is  the  duty  of  the  executor  to  bury  the  whiclv  compels  the  next  of  kin  to  perform 

deceased,  and   in  a  manner  suitable  to  the  duties  of  burial.    See  In  re  Widening 

the  estate  he  leaves  behind  him.     Wyn-  Beekman  Street,  4  Bradf.  503. 
koop  V.  Wynkoop,  42   Pa.   St.  293;   10        6.  When  a  coffin,  with  the  consent  of 

Cent.  Law  Jour.  §§  303,  325.  478.  all  persons  having  a  pecuniary  interest 

1.  Durell  v»  Hay  ward,  9  Gray  (Mass.),  tn  it,  has  been  deposited  in  the  earth  for^ 
248;  Wynkoop  v.  Wynkoop,  42  Pa.  St.  the  purposes  of  interment,  with  a  corpse 
293;  Secor  V,  Secor,  31  Leg.  Int.  268.  enclosed  within  it,  it  is  no  longer  an 

2.  Ambrose  v.  Kerrison,  10  C.  B.  776;  article  of  merchandise.  There  is  no 
Chappie  V.  Cooper,  13  Mees.  &  W.  259;  property  in  a  corpse:  the  relatives  have, 
Weld  V.  Waker,  i  Am.  Law  Rev.  57;  in  regarl  to  it,  the  right  of  interment,  and 
Jenkins  v.  Tucker,  i  H.  Bl.  90.  this  having  once  been  exercised  by  the 

8.  Regina  v,  Vann,  2  Den.  C.  C.  325.  father  of  the  married  woman,  though 
4.  Regina  v,  Stewart,  12  Ad.  &  El.  773;  against  the  consent  of  the  husband,  or  by 
Pierce  v.  Swan  Point  Cem.,  10  R.  I.  227.  the  husband,  though  against  the  consent 
Under  the  common  law,  it  was  held  in  of  the  father,  no  right  to  the  corpse  re- 
England  that  the  duty  of  seeing  to  the  mains,  except  to  protect  it  from  insult, 
providing  for  the  funeral,  and  of  carrying  Guthrie  v.  Weaver,  i  Mo.  App.  136. 
to  the  grave  the  dead  body,  rests  upon  See  Eng.  Rep.,  Moak's  notes,  427;  16 
the  person  under  whose  roof  the  death  Am.  Law  Reg.  (N.  S.)  156. 
rakes  place.     He  cannot  keep  the  body        7.  Weld  v.  Walker,  130  MasSt  422. 
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A  widow  has  no  such  control  over  the  body  of  her  dead  husband 
as  to  give  her  power  to  remove  it  from  the  cemetery  where  it  was 
buried  by  his  relatives  to  one  of  her  own  selection.^ 

A  son  cannot  remove  the  corpse  of  his  mother  from  the  family 
burial-place;*^  nor  that  of  his  father.^ 

When  a  body  has  once  been  buried  no  one  has  a  right  to  remove 
it  without  the  consent  of  the  owner  of  the  grave  or  leave  of  the 
proper  ecclesiastical,  municipal,  or  judicial  authority.^ 

The  legislature  has  the  right  to  authorize  a  municipality  to  re- 
move the  remains  of  the  dead  from  the  cemeteries.^ 

6.  Who  are  Trefpaiserg. — ^An  interment  made  in  a  lot  by  a 
stranger  is  a  trespass  for  which  such  stranger  is  liable  to  the 
owner.® 

One  who  takes  up  tombstones  in  a  churchyard,  or  defaces  the 
inscriptions,  is  a  trespasser.^ 

The  unlawful  disinterment  of  a  dead  body  consists,  not  merely 
in  the  removal  of  the  dead  body,  but  in  its  removal  without  the 
consent  of  the  deceased,  g^iven  in  .his  lifetime,  or  of  his  near 
relatives,  given  since  his  death.^ 

The  erection  of  a  structure  on  land  of  the  builder  to  exclude 
surface  water  which  would  otherwise  flow  from  an  adjoining  burial- 
ground  is  not  ^  trespass.* 

Oile  has  the  right  to  enter  a  burial-lot  and  remove  a  tablet  sold 
and  placed  there  conditionally,  on  breach  of  the  condition  of 
payment,  without  the  assent  of  the  owners  of  the  tomb.^* 

In  Fox  V.  Gordon,  40  Leg.  Int.  374,  and  the  due  preservation  of  the  public 

Phil  C<vn.   Pleas,   the  court   held   that  health,  require  that  a  corpse  should  not 

when  the  husband  has  once  exercised  the  be  disinterred  or  transported  from  place 

right   of   burial,  and  consented   to   the  to  place,  except  under  extreme  circum* 

burial  of  his  wife  in  a  ceruin  place,  he  tUnces  of  exigency. 

cannot,  after  the  lapse  of  years,  remove  4.  Regina  v.  Sharpe,  7  Cox  C.  C.  216; 

the  remains  to  another  place.     The  wife  Wynkoop  v,  Wynkoop,  42  Pa.  St.   293; 

and  child,  who   had   died   some  weeks  Weld  v.  Walker,  130  Mass.  422;  s.  c,  39 

previous,  were  interred,  with  the  consent  Am.  R.  467. 

of  the  husband,  in  the  burial-lot  of  the  5.  Craig  v.  First  Pres.  Church,  88  Pa. 
father-io-law,  by  whom  the  expenses  in  St.  42;  s.  c.  32  Am.  R  417. 
the  last  sickness  and  funerals  of  both  '*  The  right  of  the  legislature  to  author- 
were  paid.  The  husband  acquiesced  ise  the  removal  of  the  dead  from  ceme- 
three  years  in  the  place  of  burial  of  his  teries  is  well  settled.  So  it  may  delegate 
child  and  wife.  such   power  to  municipalities.     It  is  a 

1.  Ehlen  v.  Ehlen,  Circuit  Ct.,  Baltl-  police  power  necessary  to  the  public 
more.  18  C.  L.  N.  208;  Wynkoop  v.  health  and  comfort."  Coats  v.  N.  Y. 
Wyncoop,  42  Pa.  Sl  293.  Compart  5  City,  7  Cow.  (N.Y.)  585;  Charlestown  ». 
Wk.  L.  Bui.  786.  Wentworth,  etc..  4  Strob.  Law  Rep.  (S. 

2.  Reg.  w.  Sharpe.  7  Cox  C.  C.  2x4. '       Car.)  306.    See  note  to  Rayner  v,  Nugent, 
Erie.  J.,  in    delivering    the    opinion,    x  Am.  &  Eng.  Corp.  Cases,  271. 

said:  '*Our  law  does  not  recognize  the  6.  Smith  V.Thompson,  55  Ind.  5;  s.c., 

right  of  any  one  child  to  the  corpse  of  its  39  Am.  R.  409. 

parenL  .  .  .  And  there  is  no  authority  7.    Francis    v.   Ley,    Cro.    Jac.    367; 

for  saying  that  relationship  can  justify  Spooner    v.   Brewster,   3    Bing.  136;   x 

the  taking  of  a  corpse  from  the  ground  Addison  on  Torts  (Wood's  Ed.).  16. 

where  it  has  been  laid."    Reg.  v.  Sharpe,  8.  Tate  v.  Sute,  6  Blackf.  (Ind.)  no; 

Dears.  &  B.  160.  Sute  v,  McClure,  4  Blackf.  (Ind.)  328. 

8.  Secor's  Case,  31  Leg.  Int.  268.  9.  Bates  v.  Smith,  100  Mass.  181. 

A  proper  respect  for  the  dead,  a  regard  10.  Fletcher  v,  Evans,  S.  J.  C.  Mass. 

for  the  tender  sensibilities  of  the  living,  (1885);  3  Daily  Law  Rec.  No.  22. 
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7.  Who  can  Maintain  Aotion  againat. — The  person  who  has  the 
freehold  of  the  soil  may  bring  an  action  of  trespass  against  such 
as  dig  and  disturb  it.^ 

One  who  erects  tombstones  ih  a  churchyard  can  maintain  an 
action  for  defacing  or  removing  them,^  and  if  he  is  dead  the  right 
of  action  belongs  to  bis  heirs.^  Any  person  in  actual  possession 
may  maintain  an  action  against  a  wrong-doer.^ 

The  gist  of  the  action  is  the  breaking  and  entering  the  close, 
yet  the  circumstances  which  accompany  and  give  character  to  the 
trespass  may  always  be  shown  either  in  aggravation  or  mitigation 
of  damage.* 

8.  When  Equity  will  Protect  firom  Desecration,  etc. — Equity  will 
restrain  invasion  and  quiet  the  possession  of  grounds  appropriated 
by  a  church  organization  to  purposes  of  a  cemetery ;  and  will,  in 
a  proper  case,  enjoin  town  authorities  who  have  assumed,  by  vir- 
tue of  an  alleged  plot  and  dedication,  to  open  a  highway  through 
such  lands.® 

A  court  of  equity  will  interfere  to  prevent  a  mere  trespass.'' 
A  purchaser  of  land  upon  which  is  located  a  burial-ground  may 
be  enjoined  from  removing  the  bodies  therefrom,  if  he  attempts 
to  do  so  against  the  wishes  of  those  interested.® 

Mortgagees  will  also  be  enjoined  from  destroying  or  defacing 
graves,  or  from  doing  any  act  which  may  prevent  future  inter- 
ments.* > 

1.  King  V.  Lynn,  a  T.  R.  733;  Haynes'  a  barying-ground,  be  and  his  graoteea 
Case,i2Co.ii3;Corven'sCase,i2Co.i05.    have  no  greater  control  over  it  than  a 

"But  though  the  heir  has  a  property  lot-holder,  and  the  latter  may^naintain 

In  the  monutnents  and  escutcheons  of  his  an  action  against  the  grantee  of  the  per- 

ancestor,  yet  he  has  none  in  his  body  or  son  who  dedicated  the  ground  for  trespass 

ashes,  nor  can  he  bring  any  civil  action  upon  plaintiff's  lot  and  removing  stone 

against  such   as  indecently,  at  least,  if  post    placed  there    by  him.     Pierce  v, 

not  impiously,  violate  and  disturb  their  Spofford,  53  Vt.  39. 

remains,   when  dead  and  buried.     The  6.  Trustees  v,  Walsh,  57  111.  363. 

parson,  indeed,  who  has  the  freehold  of  7.  The  property  dedicated    to  public 

the  soil,  may  bring  an  action  of  trespass  and  pious  uses,  threatened  with  desecra- 

against  such  as  dig  and  disturb  it."    2  tion — the  sepulchres  of  the  dead  with  vio- 

Black  Com.  429.  lation — the  sentiment  of  natural  affection 

2.  Francis  v.  Ley,  Cro.  Jac.  36^;  of  the  surviving  kindred  and  friends  of 
Spooner  v.  Brewster,  3  Bing.  136.  the  deceased  to  be  wounded — ^the  memo- 

8.  Sabin  v.  Harkness,  4  N.  H.  415.         rials  erected  by  piety  and  love  removed, 

4.  Barnstable  v.  Thatcher,  3  Mete.  243.    so  as  to  leave  no  traces  of  the  last  home 
A  grantee  who  has  buried  the  remains   of   their  ancestors  to  those  visiting  the 

of  his  child  in  a  lot  in  a  cemetery,  of  spot  in  future  generations,  were  acts  that 

which  he  holds  possession  under  a  deed  could  not  be  redressed  by  the  ordinary 

from  the  proprietor,  which  sets  forth  that  pi'ocess   of  law.     Tiie  remedy  must   be 

such  grantee  is  entitled  to  the  lot,  haheti'  sought  in  the  protecting  power  of  a  court 

dum  to  him  and  his  heirs  and  assigns,  to  of  equity,  operating  by  injunction  to  pre- 

his  and  their  use  as  a  place  for  the  burial  serve  the  asylum  of  the  dead  and  quiet 

of  the  dead,  may  maintain  an  action  of  the  just  and  natural  sensibilities  of  the 

tort  in  the  nature  of  quare  clausum  f regit  living.       Beatty   v,    Kurtz,   2   Pet.    566; 

against  the  superintendent  for  disinter^  Boyce  v.  Kalbaugh,  47  End.  334;  s.  c, 

ring  and  removing  the  remains  therefrom.  28  Am.  R.  464. 
Meagher  v.  DriscoU,  99  Mass.  381.  8.  First  Pres.  Church  v.  Second  Pres. 

5.  Brewer  v.   Dew,    11    Mees.  &  W.  Church,  2  Brewst.  (Penn.)  372. 

625;  Guerin  v.  Harvey,  5  Taunt.  44a.  0.  Mooreland  v,  Richardson,  34  Beav. 

But  after  one  has  dedicated  land  for  33. 
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One  who  has  dedicated  land  to  the  public  for  burial  purposes, 
the  dedication  having  been  accepted,  will  be  prohibited  from  de- 
facing or  meddling  with  the  graves  thereon,  at  the  suit  of  any  one 
having  relatives  or  friends  buried  there.^ 

9.  When  They  are  HaiBanoet. — A  burial-ground  near  dwellings  is 
not  necessarily  a  nuisance,  and  its  use  can  only  be  enjoined  on 
dear  proof  of  probable  injury.* 

If,  hpwever,  it  can  be  clearly  proven  that  a  place  of  sepulture  -is 
so  situated  that  the  burial  of  the  dead  there  will  endanger  either 
life  or  health  by  corrupting  the  surrounding  atmosphere  or  the 
waters  of  wells  or  springs,  a  court  will  grant  injunction  relief.' 

Mere  proximity  will  not  constitute  a  cemetery  a  nuisance.* 

10.  Mortgages  on  Cemetery  Lots  are  Void. — A  mortgage  made 
upon  a  cemetery  lot  where  an  interment  has  been  made  is  void, 
as  against  public  policy;^  but  where  no  interment  has  been  made» 

1.  Davidson  v.  Reed,  iiz  111.  167;  s.  c,  S.  Clark  v.  Laurence,  6  Jones  Eq.  (K* 
53  Am.  R.  6x3;  Beatty  v,  Kurtz,  2  Pet.  Car.)  83;  Barnes  v,  Hathorn,  54  Me.  124* 
585.  4.  Nor  can  the  verdict  be  susuined 

i.  MusgTOve  V.  St.  Louis  Church.  10  upon  the  sole  ground  of  the  cemetery's 
La.  Ann.  431;  New  Orleans  v.  Wardens,  proximity  to  the  plaintiff,  and  the  con* 
II  La.  Ann.  344;  Ellison  v.  Commis-  sequent  depreciation  of  the  market  value 
sioners,  5  Jones  Eo.  (N.  Car.)  57;  Lake  of  his  property.  For  a  repository  of  the 
View  V.  Lntz,  44  111.  8z;  Begein  v.  City  dead  is  yet  indispensable,  and  wherever 
of  Anderson.  28  Ind.  79.  located,  it  must  ex  necessitate  be  in  the 

*'  Burial-places  for  the  dead  are  indis-  vicinity  of  the  private  property  of  some 
pensable.     They  may  be  the  property  of  one  who  might  prove  its  market  value 
the  public,  devoted  to  the  uses  of  the  pub-   in  juiHously  affected  thereby.     Cemeteries 
lie,  or  the  owner  of  a  freehold  may  de-   are  not  necessarily  even  shocking  to  the 
vote  a  part  of  his  premises  to  the  burial   senses  of  ordinary  persons.     Many  are 
of  his  family  or  friends.     It  is  but  a  just  rendered  attractive  by  whatever appropri- 
exercise  of  his  dominion  over  his  own   ate  act  art  and  skill  can  suggest,  whi4e  to 
property.     Neither  adjoining  proprietors   others  of  morbid  or  excited  fancy  or  im> 
aor  the  public  can  complain,  unless  it  is   agination  they  become  unpleasant,  and 
shown    that,   from    the  manner  of    the   induce  mental  disquietude  from  associa* 
burial,  or  some  other  cause,  irreparable   tion,  exaggerated  by  superstitious  fears, 
injury  will  result  to  them.     It  is  quite  an   The  law  protects  against  real  wrong  and 
error  to  suppose  that  of  itself  a  burying,   injury  combined,  but  not  against  either 
ground  is  a  nuisance  to  those  living  in    or  both  when  merely  fanciful.    The  hu* 
the  vicinity.     Much  depends  upon  the   man  contents  of  these  graves  cannot,  as 
mode  of  interment,  whether  it  can  be   they  lie  buried  there,  oflfend  the  senses, 
justly  asserted  that  in  any  event  injury   in  a  legal  point  of  view.    The  memorial 
will  result  from  it.     The  particular  local-   stones  alone  affect  the  senses,  and  the 
ity  and  its  surroundings  must  also  be   same  would  result  to  the  superstitious, 
considered.      Low,  damp   grounds,  per-   though  nothing  human  lay  beneath  them, 
colated  by  water,  will  hasten  decomposi-   If  this  burial-ground  is,  under  the  cir- 
tion,  and  the  soil  will  be  saturated  with   cumsunces,  a  private  nuisance,  then  it  is 
iu  producu.     Dry,  high,  well-ventilated   also  a  public  nuisance  to  every  traveller 
localities  retard  rather  than  hasten  de-   who  passes  on  the  road,  as  well  as  everj 
composition,  and  if  in  a  brief  space  of  solditr's    monument    in    the    country, 
time  there  were  numerous  burials,  there    Monk  v.  Packard,  71  Me.  309:  s.  c,  36> 
might  be  great  peril  of  the  producu  of   Am.  R.  315;  Cpoley  on  Tons,  600;  First 
decomposition  escaping  into  and  pollut-    Baptist  Church  v.  Railroad,  5  Barb.  (N. 
tng   the    atmosphere.        Kingsbury    v,    Y.)  79;  New  Orleans  t^.  Wardens,  etc.,  iz 
Flowers,  65  Ala.  479;  s.  c,  39  Am.  R.    La.  Ann.   244;  Barnes  v,  Hathorn,  54 
14;  Ellison  V,  Comrs.  of  Washington.  5    Me.  124. 

Jones  Eq.  (N.  Car.)  57;  Dunning  v.  Au-  6.  Plaintiff  conveyed  to  H.  by  deed,  ab- 
rora,  40  111.  481;  Barnes  v,  Hathom,  54  solute  in  form,  a  lot  in  a  cemetery  ia 
Me.  ZS4.  which  plaintiff  had  buried  bis  children* 
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and  there  is  no  statutory  provision  forbidding  it,  it  is  valid." 
11,  Exemption  from  Taxation. — Most  of  the  States  contain  either. 
a  constitutional  or  a  statutory  provision  exempting  burial-grounds 
from  taxation.  In  Ohio  the  constitution  provides  that  *'  laws 
shall  be  passed  taxing  by  a  uniform  rule  ...  all  real  and  personal 
property,  according  to  its  true  value  in  money,  but  burying- 
grounds  .  .  .  may  be  exempted  from  taxation,"*' and  bystatute  it 
is  provided  that  they  shall  be  exempted  from  taxation.* 

But  this  does  not  relieve  the  association  from  paying  an  assess- 
ment for  a  street  improvement*  But  its  lands  cannot  be  sold  to 
pay  such  assessment.' 

This  exemption  from  taxation  includes  all  lands  dedicated  for 
cemetery  purposes  and  the  necessary  improvements  therein,*  even 

I'his  deed  n>s  intended  as  a  murtgage,  s.  c,  17  Am.  R.  153;  Paterson  v.  Society, 
secuniy  for  a  loan  of  money.     H.  con-  etc.,  24  N.  J.  L.  385;  Northern  Liberties 
veyed  the  lot  to  F.,  who  conveyed  it  to  C.  v.   St.  John's    Church.    13   Pa.   St.   104; 
ior  a  valuable  consideration.  C.  knowing  Crawford  v.  Burrell  Tp,,  53  Pa.  Si.  Ilq, 
that  inlerments  bad  been  made  in  the  iBo;  Oranf^e  &  A.  R.  Co.  v.  Alexander, 
lots.     It   was   held   that  the   deeds   were  17  Grail.  (Va.)  176;  Second  Univ.  Soc.  f. 
void,  and  equity  would  restrain  a  removal  Providence,  6  R.  I.  235;  Beala  v.  Rubber 
of  the  bodies  interred.     "  But  that  il  is  Co.,  it  R.   I.  3E1;  Reclamaiion   Dist.  v. 
sn  offence  against  good  morals  10  more-  Goldman,  61  Cal.  305;  Emco'  v.  Gas  Co., 
gage  a  stnall,  isolated  plot  o[  ground  io  38  Cal.   345;  Palmer  v.  Stump,  zg  Ind. 
a  cemetery  dedicated  enclUBively,  under  329:    Marks  v.    Trustees,    37    Ind.    155; 
the  sanction  o[  the  Ian.  as  a  sancMary  Illinois  In.  Canal  v.  Chicago,  13  III.  403; 
for  the  dead  of  one's  family,  and  already  People  v.   Graceiand   Cem.,  86  111.  336; 
consecrated  by  the  ashes  of  one's  kindred.  Sioux  Ciiy  v.  School  DIst.,  j;  Iowa,  150; 
I  am  sure,  cannot  be  well  questioned.  Leefevre  v.  Detroit,  a  Mich.  s86;  Broad- 
Such  a  transaction  is  clearly  a  breach  of  way  Bapt.  Church  r.McEtee,  8  Bush(Ky.), 
the  policy  of  the  statute,  is  contrary  to  508;    Louisville  v.  Nevin.  lo  Bush  (Ky.),    . 
lis  equity,  and  is  within  the  evils  it  was  54g:  Paine  v.  Spratley.5  Kan.  515;  Bridge- 
designed  to  cure,  and  our  moral  nature  port  v.  Railroad,  36  Conn.  355:  Yeatman 
protests  against  it.     As  a  consequence  of  v.  Crandall,   it  La.  Ann.  330;  Rooney  v. 
such    a    transaction,    we    have    here    a  Brown,  31    La.    Ann.  51;    Lockwood   v. 
stranger  calling  upon  a  father  to  disinter  St.   Louis,  24  Mo.  20;  Sheehan  v.  Good 
his  three  children,  who  have  6een  buried  Samaritan   Hos..   50   Mo.   155.     Cempart 
for  a  period  oC  ten  years  in  a  cemetery  Dalrymple   v.    Milwaukee.  53   Wis.  17S; 
h  a  threat  that,  il  (be  parent  will  Hale  n,  Kenosha,  ag  Wis.  599;  18  Eng- 
himself  will  do  it.     And  suppose  lish  Rep..  MoaU's  notes,  427. 
ies  his  threat  into  execution,  what  0.   Lima  v.   Cem.  Assn..  43  Ohio   St. 
Sepulture  must,   in  the  end.   be  laS;  s.  c,  5  Am.  &  Eng.  Cor.  Cases,  S47. 
id  that,  it  is  believed,  the  statute  While  the  cemetery  lands  .  .  .  cannot 
tended   10   secure   permanently."  be  sold  on  any  legal  process,  we  think 
soo  c.   Hickey,   59   How.  Pr.  (N,  the  city   may   nevertheless    be    able   to 
:  Lautz  V.   Buckingham,  11  Abb,  collect  the  assessment,  if  indeed  occasion 
I.  Y.)  64.  should  arise  for  resorting  to  further  pro- 
lUli     V.     Buckingham.    4     Lans.  ceedings  in  the  case,  and  payment,  if  not 
484,  voluntarily    made,   could     doubtless    be 
msl.  Ohio,  art.  la,  §  a.  secured  by  the  appointment  of  a  receiver, 
iv.  Statutes,  Ohio,  ^g  1733.^571.  by  sequestration,  or  by  such  other  appro-   • 

Kiate  remedy  as  equity  may  aflord~3 
illon.  Mun.  Cor.  §  823— without  in  any 

43   Ohio   St.  138;  3.  c  ,  s  Am.  &  way  disturbing  the  resting-place  of  those 

or.  Cases,  547.     See  Buffalo  City  reposing  in  the  city  of  the  dead. 

.  BuCFalo.  46  N.  Y.  506;  Alexander  6.    Tazatian  — The  exemption   was  of 

more,  sGitl(Md.),  396;  Baltimore  "the  land  of  the  company  dedicated  to 

nmouni  Cem.,  7  Md.  517;  Boston,  the  purposes  of  a  cemetery."  and  it  was 

iciely  V.  Boston,   116  Mass.   181:  argued    that    this    exemption   does  not 


Exiiaptiott  C£A£JS2^£JiIJSS,  from  TaxatloA. 

though  the  land  may  be  idle.^  But  this  can  only  be  applied  to  a 
reasonable  quantity  of  land  which  will  at  some  time  be  needed  for 
cemetery  .purposes/^ 

Where  a  statute  provides  that  cejnetery  associations  are  exempt 
from  "  all  public  taxes  and  assessments,"  the  exemptions  extend 
to  assessments  for  local  improvements,  as,  for  example,  a  sidewalk 
built  in  front  of  the  property.' 

extend  to  or  include  the  improvements   by  the  company  "subservient  to  burial 
00  the  land,  because  by  the  tax-law  the   uses."    The    company    had    153    acres 
assessors  were  required,  in  valuing  real   in  two  tracts  near  Chicago,  besides  the 
estate,  to  estimate  the  value  of  the  land   land  which  they  had  in  actusU  use  for 
per  acre,  and  *'  separately**  to  value  the   burial  purposes,  and  upon  this  153  acres 
improvements  thereon.     But    the  court   were  built  certain  stables,  etc.,  occupied 
held    the   point  not  well  taken.     "But   by    men    and   teams    employed    in  the 
this  requirement,**  said    Bartol,  C.    J.,    cemetery.     The  court  held  the  property 
*'was    not    designed    to    convert    the   not  within  the  exemption.     "Here  are 
improvements    into    personalty,   or    to    two  large  tracts  of  land,*'  said  the  court, 
separate  them  from  the  realty,  nor  can  it    "  not  used,  or  likely  to  be  used  for  years 
be  construed  to  have  that  effect:  it  was   to  come,  for  cemetery  purposes.     While 
intended  only  to  point  out  the  mode  in    we  may  concede  the  right  of  the  company 
which  the  assessment  should  be  made,    to   purchase  and  hold  the  land    to  be 
and    the  whole  aggregate  value  of  the   appropriated  some  time  in   the  distant 
land,  with  the  improvements,  ascertained,    future  for  burial  purposes,  yet  we  cannot 
The  whole  context  shows  that  the  per-   hold,  under  a  fair  and  reasonable  con- 
manent   improvements    are    treated    as   structton  of  its  charter,  that  the  land  can 
realty,  as  the  law  regards^  them;  and  in   be  held  free  from  taxation." 
our   judgment    the    exemption    of    the       8.  "The  statute  relating  to  cemetery 
permanent   improvements  thereon  used  association  (Gen.  St.  1878,  c.  34.  §  259) 
for  the  purposes  of  a  public  cemetery,    provides  that  cemetery  lands  and  property 
and  which  are  essential  to  the  use  and    formed  pursuant  to  this  title  are  exempt 
enjoyment  of  the  land  for  the  purposes   from  all   public  taxes  and    assessment, 
contemplated   in  the  charter.*'    Appeal,    The  question  here  is  whether  this  exemp- 
Tax,  etc.  v,  Baltimore  Cem.  Co.,  50  Ind.    tion  includes  assessments  levied  for  local 
433;  Note  9  Am.  &  £ng.  Cor.  Cases,  436.    improvements,  which  in  this  case  was  a 
Compare  Woodlawn  Cem.  v.  Inhabitants    sidewalk.     The  cost  was,  in  accordance 
of  Everett,  354.  with  the  charter  of  the  city  of  St.  Paul, 

1.  Where  there  was  about  five  acres  of  assessed  upon  the  property  fronting  upon 
land  in  the  cemetery  property  that  was  the  improvement,  in  accordance  with  the 
not  used  for  burial  purposes,  but  was  number  of  lineal  feet  of  real  estate.  In 
cultivated  by  the  superintendent  of  the  our  judgment,  the  manifest  intention 
cemetery,  who  resided  in  a  house  on  the  of  the  legislature  was  to  exempt  the 
five  acres,  this  house  and  five  acres  property  of  cemetery  associations  from 
were  assessed,  but  the  court  held  it  all  public  charges  and  burdens  imposed  in 
exempt,  under  a  law  providing  that  the  the  exercise  of  the  taxing  power,  whether 
cemetery  and  all  the  burial  lots  therein  of  a  general  or  local  character.  This 
sbould  be  free  from  taxation.  Replying  construction  il  in  harmony  with  the 
to  the  contention  that  the  exemption  object  of  the  exemption,  which  is  not 
extended  only  to  land  actually  used  for  merely  to  aid  cemetery  associations  in 
burial  purposes,  the  court  said:  "  Such  dollars  and  cents,  to  the  amount  of  the 
construction  of  the  general  act  is  too  tax  or  assessment  which  would  otherwise 
narrow.  The  space  required  for  burial  be  levied  against  their  property,  but 
purposes  constantly  increases,  and  a  mainly  to  preserve  cemeteries  for  the 
reasonable  quantity  of  land  for  future  particular  uses  to  which  the^  have  been 
occupancy  should  be  provided.  Land  appropriated,  and  secure  their  perpetuity 
acquired  for  such  purposes  is  not  taxable,  as  places  of  burial,  and  thus,  in  accordance 
Seventeen  acres  is  not  an  unreasonable  with  the  common  sentiment  of  mankind, 
quantity  of  land  lor  a  cemetery  in  the  guard  against  the  disturbance  of  the 
vicinity  of  Hoboken.'*  Hoboken  v.  North  resting  places  of  the  dead,  which  would 
Bergen,  43  N.  J.  L.  X48.  naturally  ensue  if  the  ground  was  liable  to 

8.  In  People  v.  Cemetery  Co.,  86  111.  be  sold  to  enforce  the  collection  of  taxes 
337,  the  exemption  was  of  property  held   or  assessments."  Oakland  Cem.  Asto.  t^ 
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CEMETERIES— CERTAIN— CERTAINTY. 

12.  Exemption  from  Ezeeution,  ete. — In  many  of  the  States  the 
estate  of  the  owner  of  a  buriaUot  is  declared  by  statute  to  be  real 
estate,  and  descendible  to  his  heirs  and  divisible  by  will,  or  may 
be  disposed  of  by  the  owner  By  sale,  with  the  approval  of  the 
corporation. 

It  is  also  protected  from  attachment  or  execution  for  debt,  and 
is  not  aflfected  by  the  insolvent  laws  of  the  State. 

At  common  law  cemeteries  were  exempted  from  execution.^ 

CSBTAIBf.    See  note  2.  .         ,        i 

CERTAIHTY.  See  CONTRACTS ;  DEEDS ;  INDICTMENT ;  Plead- 
ing; Wills.* 

City  6fL  St.  Paul,  3a  N.  W.  Rep.  781  (Sup.  construed  to  mean  an    agreement   for 

C.  Minn.,  May  5,  1887).  twelve  months'  certain,  to  expire  without 

In   Mulroy  v.   Churchman,    52   Iowa,  notice  at  all  at  the  end  of  twelve  months, 

238,  where  out  of  40  acres  of  land  alleged  and  then  to  continue,  if  the  parties  so 

to  be  held  by  a  church  as  a  burying-  please,    until     terminated    by    a    three 

ground,    only    one    acre,    in   fact,    was  months'  notice.     Langton  v.   Carleton, 

actually  used  for  burial  purposes,  the  39  L.  R.  9  Ex.  57;  Thompson  v,  Maberly» 

acres  remaining  were  held  taxable.  2  Campb.  573. 

1.  At  common  law  neither  a  churchyard  In  Pleading. — A  declaration  stating  the 
nor  the  glebe  of  a  parsonage  or  vicarage  sale  of  a  certain  horse  at  and  for  a  certain 
could  be  extended  under  an  eligit.  They  quantity  of  oil,  without  more  distinctly 
were  regarded  as  solemnly  consecrated  specifying  the  horse  or  quantity,  was  held 
to  God  and  religion.  A  sentiment  of  bad  for  uncertainty,  though  not  a  suffi- 
reverence  towards  the  graves  of  com  pan-  cient  objection  to  arrest  judgment  after 
ions  and  ancestors  would  certainly  go  far  verdict.  Ward  v.  Harris,  2  Bos.  &  P. 
towards  imipelling  the  courts  in  this  2O5;  Andrews  v.  Whitehead.  13  East,  102. 
country  to  hold  that  a  churchyard  used  as  In  Lease. — A  lease  for  ninety-nine  years, 
a  cemetery  is  not  subject  to  execution,  if  A,  B,  or  C,  or  any  or  either  of  them, 
Freeman  on  Execution.  should  so  long  live,  is  not  a  holding  for 

"  We  have  therefore  complete  authority  any  term  or  number  of  years  certain, 

for  saying  that  at  common  law  no  process  Doe  v.  Roe,  9  Bam.  &  Cress.  2. 

ever  issued  to  a  s)ieriff  to  levy  on  ecclesi-  In  a  Writing. — The  contention  being 

astical    property   the    debt    due    in    an  that  the  language — '*  Received  of  G.  W. 

action."    Lord  Alvanly  in  Arbuckle  v.  S.  &  Co.  a  note^.  .  .  as  collateral  secur- 

Cowtar,  3  Bos.  &  Pull.  328.  ity  for  certain  notes  we  hold  of  theirs" — 

The  sentiment  is  sound,  and  has  the  was  ambiguous  as  not  specifying  whether 

sanction  of  mankind  in  all  ages,  which  all  the  notes  or  some  were  meant,  it  was 

regards  the  resting-place  of  the  dead  as  held  that  the  word  "  certain"  showed  that 

hallowed  ground,  not  subject  to  the  laws  the  notes  in  the  hands  of  the  signers  of 

of   ordinary  property,  nor  liable  to  be  said  writing  were  those  meant,  and  all  of 

devoted    to   common    uses.     Brown    v,  them.     Bell  v.   Martin,   3  Harr.  (N.  J.) 

Lutheran  Church,  etc.,  2^  Penn.  St.  495.  167. 

2.  In  order  to  entitle  a  creditor,  under  Certain  Bent. — Payment  of  taxes  ahd 
sec.  28  of  3  &  4  Wm.  IV.  c.  42,  to  interest  daubing  and  chinking  a  certain  house  is 
on  a  debt  from  the  time  the  debt  was  a  certain  rent  within  the  act  of  21st  March, 
payable,  "if  such  debt  be  payable  by  1772,  Pa.  Shaffer z^.  Sutton,  5  Binn. (Pa.) 
virtue  of  some  written  instrument  at  a  228. 

ceruin  time,"  it  is  not  necessary  that  the  8.  Xoral    Certainty.  —  "The    phrase 

day  for  the  payment  should  be  mentioned  'moral  certainty'  has  been  introduced  in- 

in  the  instrument;  it  is  sufficient  if  a  time  to  our  jurisprudence  from  the  publicists 

or  event  be  fixed,  the  date  of  which  can  and  metaphysicians,  and  signifies  only  a 

be  ascertained  afterwards.     Duncombe  v.  very  high  degree  of  probability.     It  was 

Hotel  Co.,  L.  R.  10  Q.  Bt  371.  observed  by  Puffendorf  that   '  when  we 

Twelve   Xonl^    Certain. — An    agree-  decUre  such  a  thing  to  be  morally  certain 

ment  "for  twelve  months  certain," after  because  it  has  been  confirmed  by  credit- 

which   time  either  party  should  be    at  able  witnesses,   this  moral  certitude  is 

liberty  to  terminate  the  agreement  by  nothing  else  but  a  strong  presumption 

giving  the  other  a  three  months'  notice,  grounded  on  probable  reasons,  and  which 
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Btflakton.  CERTIFICATE.  IMnition. 

CXETinCATE.    (See  also  Banks  and   Banking;   Shares; 
Admiralty;  Bills  and  Notes;  Insurance;  Trial.) — A  state- 

ment  in  writing  by  a  person  having  a  public  or  official  status, 
concerning  some  matter  within  his  knowledge  or  authority.^ 

▼cry  seldom  fails  and  deceives  us.'    Law  conversely,  thus:  'Such  a  moral  certainty 

of  Nature  and  Nations  (Eng.   Ed.  T749)»  «s  convinces  the  minds  of  the  tribunal, 

book  I.e.  2,  §11.     '  Probable  evidence/  as  reasoaable  men,  beyond  all  possible 

says  Bishop  JButler,  in  the  opening  sen-  doubt.'     Regina  tr.  Sterne,  cited  in  Best 

tence  of  his  Analogy,  *  is  essentially  dis-  on  Ev.  g  95,  and  3  Green  leaf  Ev.  g  •  29. 

cingnished  from  demonstrative  bv  this,  And  instructions  that  the  jury  should  be 

that  it  admits  of  degrees  and  of  all  vari-  satisfied  of  the  defendant's  guilt  beyond 

ety  of  them,    from   the  highest    moral  a  reasonable  doubt  have  often  been  held 

certainty  to  the  very  lowest  presumption.'  sufficient,   without    further  explanation. 

Proof  'beyond  a   reasonable  doubt'  is  Commonwealth  v.  Tuttle,  12  Cush.  (Mass.) 

not  beyond  all  possible  or    imaginary  502;  Commonwealth  v.  Cobb,    14  Gray 

doubt,  but  such  proof  as  precludes  every  (Mass.),  57 ;  Commonwealth  v,  Harman, 

reasonable  hypothesis  except  that  which  4  Pa.  St.  269;  Regina  t/.  White,  4  F.  & 

it  tends  to  support.     It  is  proof  'to  a  F.  383." 

moral  certainty '  as  distinguished  from  an  Ia  a  Warrant. — A  warrant  is  sufficient- 

•absolute  certainty.     As  applied  to  a  judi-  ly  certain  to  be  sustained  if  the  objects 

cial  trial  for  crime,  the  two  phrases  are  called  for  are  identified  by  the  testimony, 

synonymous  and  equivalent;  each   has  or  unless  the  calls  would  equally  well  siUt 

been  used  by  eminent  judges  to  explain  more  than  one  place.     Ross  v.  Reed,  z 

the  oiher;  and  each  signifies  such  proof  Wheat.  (U.  S.)  482. 

as  satisfies  the  judgment  and  consciences  1.  Rapalie  &  Lawrence, 

of  the  jury,  as  reasonable  men,  and  sp-  Betnra  of  Constable. — ^The  return  of  a 

plying  their  reason  to  the  evidence  be-  constable  of  the  service  of  a  summons  is 

fore  them,  that  the  crime  charged  has  a  certificate  in   both  the  technical  and 

been  committed  by  the  defendant,  and  liberal  sense  of  the  term.     Miller  v,  Lar- 

so  satisfies  them  as  to   leave  no  other  mon,  38  How.  Pr.  (N.  Y.)  417. 

reasonable  conclusion  possible.    Accord-  Cortifloats  of  Appraisement. — An   affi- 

ingly.  in  Commonwealth  v,  Webster.  5  davit  made  and  signed  by  three  apprais- 

Cush.  (Mass.)  295,  in  which  the  jury  were  ers  appointedyto  appraise  land  about  to 

instructed  that  the  burden  of  proof  was  on  be  sold  by  an  administrator,  with  the  ap- 

the  prosecutor,  and  that  they  must  be  sat-  praisement  immediately  following    and 

isfied  to  a  reasonable  and  moral  certainty  attached  thereto,  commencing  "we  ap- 

that  the  defendant  had  committed  the  praise  as  follows,"  etc.,    is  a  sufficient 

murder  for  which  he  was  indicted.  Chief  compliance,  although  the  signatures  were 

Justice  Shaw  concluded  this  part  of  his  not  also  appended  to  the  appraisement, 

charge  as  follows:  '  If  upon  such  proof  with  a  statute  requiring  the  delivery  of  a 

there  is  reasonable  doubt  remaining,  the  certificate  of  the  appraisement.     McVey 

accused  is  entitled  to  the  benefit  of  it  by  v.  McVey.  51  Mo.  406. 

an  acquittal.     For  it  is  not  sufficient  to  OoUsotor'i  Gertiiloato. — Under  the  reve- 

estabtisb  a  probability,  though  a  strong  nue  act  of  1857,  to  make  the  collector's 

one,  arising  from  the  doctrine  of  chances,  certificate  of  sale  for  taxes  prima  facie 

that  the  fact  charged  is  more  likely  to  be  evidence  of  right  of  possession  in  the 

true  than  the  contrary;  but  the  evidence  purchaser  at  the  sale,  the  certificate  must 

must  establish  the  truth  of  the  fapt  to  a  be  executed,  acknowledged,  and  recorded 

reasonable  and  moral  certainty;   a  cer-  in  the  same  manner  as  a  conveyance  of 

tainty  that  convinces  and  directs  the  un-  land.    After  the   two  years  limited  for 

derstanding,  and  satisfies  the  reason  and  redemption  have  passed,  the  holder  of 

judgment  of  those  who  are  bound  to  act  the  certificate  may  procure  a  deed,  but  he 

conscientiously  upon   it.    This  we  take  cannot  defend  his   possession  upon  the 

to  be   proof  beyond  reasonable  doubt;  certificate  merely  against  a  party  showing 

because  if  the  law,  which  mostly  depends  a  legal  title. 

upon  considerations  of  a  moral  nature,  Pinjnry. — In  U.  S.  v.  Ambrose,  2  Fed. 

should  go  further  than  this,  and  require  Rep.  556,  it  was  questioned  whether  the 

absolute  certainty,  it  would  exclude  cir-  sworn  statements  required  to  be  made  by 

cumstantial    evidence    altogether.'     See  a  clerk  of  a  United  States  court,  in  his 

also  Comn^on wealth  V.  Goodwin,  14  Gray  accounts  with  and  returns  to  the  govem- 

(Mass.).  55.    Baron  Parke,  in  a  case  tried  ment.are  " declarations" or  "certificates" 

before  bin,  expressed  the  same  thought  within  the  sututes  punishing  perjury. 
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Deflnitiaii.  CER  TJORARL  By  WUt  Gouts  Gnatid. 

OEBTIOBABL    (See  also  Appeal;  Writ  of  Error.) 

Definition,  60.  Effect  of  Issuing  Writ,  66, 

By  IVhat  Courts  Granted,  60.  Judgment,  66. 

The  Return,  61.  Costs,  67. 

What  Matters  Reviewed,  62.  As  an  Ancillary  Process,  67. 

General  Principles  upon  which  Granted  or  Refused,  62. 

1.  Definition. — ^A  certiorari  is  a  writ  issuing  from  a  superior  court-^ 
to  an  inferior  court,  tribunal,  or  officer  exercising  judicial  powers, 
whose  proceedings  are  summary  or  in  a  course  different  from  the 
common  law,  commanding  the  latter  to  return  the  records  of  a 
cause  depending  before  it  to  the  superior  court.^ 

2.  By  What  Courts  Granted. — At  common  law  the  writ  .issued 
from  chancery  or  king's  bench.'-*  In  this  country  the  writ  is  gen- 
erally provided  for  by  statute ;  but  whpre  no  such  provision  is 
made,  and  no  appeal  or  other  mode  of  review  is  provided  from 
the  decisions  of  any  inferior  jurisdiction,  the  circuit  or  district 
court  of  the  State  or  other  tribunal  exercising  general  original 
common-law  jurisdiction  has  an  inherent  authority  to  revise  the 
proceedings  by  certiorari?  unless  expressly  forbidden  to  do 
so.*  Even  when  the  inferior  tribunal  is  given  the  power  to  finally 
hear  and  determine  a  cause,  the  superior  court  may  thus  revise  its 
proceedings.**  - 

Oondition  Freoedent. — Defendant   was  The  words  "statement  and  certificate" 

to  pay  for  building  upon  receiving  an  are  there  used  as  equivalent  terms,  and 

architect's  certificate  that  the  work  was  the  word  "  or"  in  the  sense  of  **  to  wit." 

done  to  his  satisfaction.    The  architect  People  v,  Nordheim,  99  III.  560. 

(Checked  the  builder's  chdtges,  and  sent  1.  FarmThgton,  etc.,  Co.  v,  Commis- 

them  to  defendant.     Held,  that  this  did  sioners,  112  Mass.  206;  Tidd's  Pr.  397. 

not  amount  to  such  a  certificate  of  satis-  "  A  certiorari  is  an  f>riginal  writ  issuing 

faction  as  to  enable  the  builder  to  sue  out  of  chancery  or  the  king's  bench,  di- 

defendant,  although  defendant  had  not  rected  in  the  king's  name  to  the  judges 

objected  to  pay  on  the  ground  that  no  or  officers  of  inferior  courts,  commanding 

sufficient  certificate  had  been  rendered,  them  to   return   the  records  of  a  cause 

Morgan  v.  Birnie.  9  Bing.  672.  depending  before  them,  to  the  end  that 

In  a  Wm. — The  word  **  certificates"  in  the  party  may  have  the  more  sure  and 

a  will  was  held  not  to  include  warrants  speedy  justice  before  him,  or  such  other 

for  bounty  lands,  though  sometimes  used  justices  as  he  shall  assign  to  determine 

synonymously,  it  being  also  in  proof  that  the  cause."       Bacon's  Abr,    Certiorari, 

the  certificates  might  refer  to  other  instru-  title  (a), 

ments  more  properly;  that  the  testatrix  S.  Tidd's  Pr.  397. 

had  previously  in  her  will  devised  all  her  8.  Miller  v.  School  Trustees,  88  111.  26; 

lands  to  her  husband  for  life;  that*  the  Thompson   v.  School   District.  25  Mich, 

parties  had  acquiesced  in  a  settlement  on  483;  Lessee  v.  Suk,  9  Ohio,  142;  Ridgway 

the  basis  that  the  warrants  did  not  pass  v,  Hinton,  25  W.  Va.  554. 

as  certificates;  and  that  the  person  in  Statutory    Writ. — The    statutory   writ 

whose    hands    the    warrants    were    re-  of  ceriiorati  is   generally  a  much   more 

ferred  to  as  being  never  had  them.    Ed-  flexible  remedy   than   the    common-law 

mondson  v,  Bloomshire,  11  Wall.  (U.  S.)  certiorari,      Washington    v.    Parker,    60 

382.  Ala.  447;  Cooley  on  Tax.  447. 

Writtan  Statemsnt  or  Certifloato.— The  4.  Rev.  Stat.  Neb.  (1883)  sec.  599.  p. 

words  ''written  statement  or  certificate  610;  Dass.  Rev.  Stat.  Kans.  sec.  3796. 

of  the  number  of  votes  cast,"  in  statute,  The  writ  is  not  in  use  in  Connecticut  and 

which  the  judges  are  required  to  make,  Oregon,     Williams  v.  H.  &  M.  H.  R.,  13 

wilt   not  justify  a   statement    indorsed  Conn.  118;  s.  c,  2  Or.  42.        -^ 

without  the  signatures  of   the  judges.  0.  People  v.  Turner,  i  Cal.  152;  Rex 
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ni«a«taxB.  CERTIORARI,  TlitJtotiinL 

3.  The  BetnriL — ^The  purpose  of  the  writ  is  to  have  the  entire 
record  of  the  inferior  tribunal  brought  before  the  superior  court  to 
determine  whether  the  former  had  jurisdiction,  or  had  exceeded 
its  jurisdiction,^  or  had  failed  to  proceed  according  to  the  essen- 
tial requirements  of  the  law.*  It  is  proper  also  to  require  the 
inferior  court  to  state  its  rulings  in  law  on  facts  stated  in  the 
petition  for  the  writ.*  And  it  is  said  that  when  any  fact  is  de- 
nied that  goes  to  the  jurisdiction  of  the  inferior  tribunal,  the 
evidence  in  support  of  such  facf  should  be  certified  to  the  revi- 
sory court.* 

V,  Morely,    a    Bare.  1040;    Hartley  v.  that  the  office  of  the  writ  extends  to  the 

Hooker,  Cowp.  524;  2  Hawk.  P.  C.  286.  review  of  all  questions  of  jurisdiction, 

But  it  would  seem  that  in  such  cases  the  power,  and  authority  of  inferior  tribunals 

question  of  jurisdiction  in  the  inferior  to  do  the  acts  complained  of,  and  to  all 

tribunal  should  be  the  only  one  reviewed,  questions  of  regularity  of  their  proceed- 

Ex  parte  Childs.  12  Pick.  (Mass.)  358;  ings.     In  People  v.  Assessors.  40  N.  Y. 

Richardson  v.  Smith,  59  N.  H.  517.  154,  it  is  held  that  the  writ  may  bring  up 

1.  Ex  parte  Hayward,  10  Pick..  (Mass.)  for  review  the  decision  that  a  given  state 

358;  Richardson  v.  Smith,  59  N.  H.  517.  of  facts  is  not  legally  sufficient  to  compel 

The  record  of  the  inferior  court  should  a  board  of  supervisors  to  the  conclusion 

show  all  facts  necessary  to  sustain   its  that  certain  property  was  not  liable  to 

jurisdiction.     Molett  r.  Keenan,  22  Ala.  assessment;  in  other  words,  a  decision  of 

484.  law.  .  .  .  And  in  People  r.  Allen,  52  N. 

8.  Many  authorities  seem  to  hold  that  Y.  538,  a  certiorari  brought  up  for  review 

the  revisory  court  on  certiorari  can  only  the  decision  of  the  defendants  upon  a 

inquire  as  to  the  jurisdiction  of  the  in-  question  of  law.     It  is  thus  seen  that  the 

ferior  tribunal,    but  the   better  opinion  office  of  a  common-law  writ  of  certiorari 

seems  to  be  that  errors  in  law  a£fecting  has  been  somewhat  enlarged  since  ihe 

the  merits  of  the  case  occurring  in  the  decision    in    30    N.  Y.  72.     But  it  will 

course  of  the  proceedings  may  be  re-  also  be  seen  that  it  is  in  cases  where  the 

viewed.     McAIlilley  v.  Horton.  75  Ala.  relator  has  no  other  available  remedy. 

491;  Donahue  v.  Will  County,  100  III.  94;  and  where  injustice  would  be  done  if  the 

Hyslop  V.  Finch,  99  111.  171;  State  v,  writ  was  not  permitted  to  do  its  work. 

Dodge  County,  56  Wis.  79.  The  rule  still    remains    unimpaired,   at 

V«w  York. — The  growth  of  opinion  in  least  in  principle,  that  where  there  is  a 
New  York  is  fairly  stated  by  Folger,  J.,  remedy  by  appeal,  the  writ  will  be  con- 
in  People  V.  Betts,  55  N.  Y.  600:  "The  fined  to  its  original  and  more  appropriate 
office  of  a  common-law  certiorari  is,  in  office."  Storm  v.  Odell,  2.  Wend.  (N.  Y.) 
strictness,  merely  to  bring  up  the  record  287.  See  also^i  re  Mt.  Morris  Square,  2 
of  the  proceedings  in  an  inferior  court  or  Hill  (N.  Y.),  14,  27.  Compare  People  v, 
tribunal,  to  enable  the  court  of  review  to  Burney,  29  Cal.  459;  Central  Pacific  R. 
determine  whether  the  former  has  pro-  v.  Placer  County,  46  Cal.  667;  Phillips 
ceeded  within  its  jurisdiction,  and  not  to  v,  Welch,  12  Neb.  158. 
correct  mere  errors  in  its  proceedings.  8.  Mendon  v.  Commissioners,  5  Allen 
People  V.  Commissioners  of  Highways,  (Mass.),  13;  Farmtngton,  etc.,  Co.  v. 
etc.,  30  N.  Y.  72.  True,  it  has  been  Commissioners,  112  Mass.  206;  Tewks- 
sometimes  intimated  and  sometimes  held  bury  t/.  Commissioners,  117  Mass.  1x7; 
that  in  the  absence  of  any  other  remedy,  Milwaukee  Iron  Co.  v,  Schabel,  29  Wis. 
and  to  prevent  a  failure  of  justice,  the  447. 

party  will  be  suffered  by  it  to  bring  up,  4.  Whitney  v.  Board  of  Delegates,  14 

not  only  the  naked  question  of  jurisdic-  Cal.  480;   People  v.  Board  of  Police,  69 

tion,   but  the  evidence  as  well  as  the  N.  Y.  409;  People  v.  Board  of  Police,  72 

ground  or  principles  on  which  the  inferior  N.  Y.  15. 

body  acted,  and  the  questions  of  law  on  When  a  certiorari  is  issued  to  county 
which  the  relator  relies.  Susquehanna  commissioners,  all  should  join  in  the  re- 
Bank  V,  Supervisors,  etc^  25  K.  Y.  312;  turn,  which  should  be  the  record  and  not 
Baldwin  v.  Buffalo,  35  N.  Y.  380;  Swift  an  answer  as  in  a  suit.  Tewksbury  v, 
V.  Poughkeepsic,  37  N.  Y.  511.  Many  Commissioners,  117  Mass.  563;  Farming- 
cases  are  cited  in  the  People  v.  As-  ton,  etc.,  Co.  v.  Commissioners,  112 
lessors,  39  N.  Y.  81,  and  it  is  there  held  Mass.  206. 
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'  WhMt  Xattm  BaTiewed.  CERTIORARI.  WUt  Xattm  X0vi«w<»d. 

4.  What  Matters  Beviewed. — When  its  scope  is  not  enlarged  by 
statute,  certiorari  lies  only  to  correct  errors  in  law  and  not  to  re- 
view the  evidence.^  According  to  the  better  view,  however,  it  is 
proper  to  inquire  whether  there  was  any  evidence,  to  establish 
some  essential  fact,^  and  also  as  to  the  rulings  below  upon  the 
admission  of  alleged  incompetent  evidence  where  no  other  and 
competent  evidence  was  introduced  tending  to  prove  a  necessary 
finding.®  But  the  record  of  an  inferior  court  or  other  tribunal  of 
matters  in  its  jurisdiction  cannot  be  disputed  by  other  evidence, 
nor  its  finding  of  facts  when  supported  by  any  competent  evi- 
dence.* 

5.  General  Prinoiples  upon  whioh  Granted  or  Befiued. — The  writ  of 

1.  McAllilley  v,  Horton,  75  Ala.  491 ;  should  contain  the  evidence  upon  which 
Central  Pacific  R.  v.  Placer  Countv,  43  conviction  was  had.  MuUin  v.  People, 
Cal.  365;  Beits  v,  Warren.  5  Harr.  (Del.)    24  N.  Y.  399. 

4;  Hyslop  z/.  Finch,  99  III.  171;  Ex  parte  8.  Farmington,  etc.,  Co.  v,  Commis- 

Nightengale,  11  Pick.  (Mass.)  168;  Gibbs  sioners,  112  Mass.  206;   Cobb  v.  Lucas, 

V,  Commissioners,  19  Pick.  (Mass  )  298;  15  Pick.  (Mass.)  i;  Gleason  v.  Sloper,  24 

Corrie  v.  Corrie,  42  Mich.  509;  Rawson  Pick.  (Mass.)  181;  St.  Paul  v.  Marvin,  16 

V,  Mcllvane,  49   Mich.  194;  Williamson  Minn.  91;  Gerdes  v.  Champion,  108  111. 

V,  Carman,  i  G.  &  J.  (Md.)  196;  Rayner  137;  Hosford  v,  Wilson,  i  Taunt.  13. 

V.  State,  52   Md.  368;  Be  (Rocherbrune  The  objection  to    the  competency  of 

V,  Southernier,  12  Minn.   78;  Lapan  v,  evidence  should  have  been  made  below. 

•     Commissioners,   65    Me.  160;    State    v.  Cousins  v.  Cowing,  23  Pick.  (Mass.)  208; 

Davis,  48  N.  J.  L.  112;  State  v.  Hudson,  Stratton     v.    Commissioners,    10    Met. 

32   N.  J.  L.  365;  State  v.  Bill,  13   Ired.  (Mass.)  217. 

(N»  Car.)  373;   People  v.  Assessors,  39  Asgignment  of  Error. — It  has  been  said 

K.  Y.   81;   Independence  z/.  Pompton,  4  that  the  revisory  court  without  assign- 

Halst.   (Tenn.)   209;    In  re  Kensington  ment  of  errors  will  inspect  the  record  and 

County,  97  Pa.  St.  260;  Healey  v.  Knee-  give  judgment     Commissioners  v.  Shel- 

land,  48   Wis.  407;  State  v.  Kemen,  61  don,  3  Mass.  188.     But  compare  Piatt  v. 

Wis.  494;  Poe  V.  Machine  Works,  24  W.  Hook,  5  Harr.  (Del.)  352;  Deputy  «/.  Betts, 

Va.  517.     Compare  Calaway  v,  Calaway,  4  Harr.  (Del.)  352.    And  the  statutes  of 

3  Harr.  (Del.)  84;  Hill  v.  Faison,  27  Tex.  the  States  generally  provide  for  an  assign- 

428.  ment  of  errors  on  certiorari. 

Certiorari  is  said  not  to  lie  to  set  aside  4.  Fore  v.  Fore,  44  Ala.  478;  Miller  v. 

proceedings  of  county  commissioners  in  McCullough,   21    Ark.   426;    Deputy  v, 

allowing  illegal  clainS.    Andrews  v.  Pratt,  Betts,  4  Harr.  (Del.)  352;*  Burton  v,  Fcr- 

44  Cal.  309.     Compare  People  v.  Super-  guson,  69  Ind.  486;  Mendon  v,  Commis- 

visors,  51  N.  Y.  442.  sioners,  5  Allen  (Mass.).  13;  Tewksbury 

2.  *' Not  to  determine  whether  the  v.  Commissioners,  117  Mass.  563;  Emery 
probabilities  preponderate  one  way  or  the  v.  Braun,  67  Me.  39:  McGregor  v.  Super- 
other,  but  simply  to  determine  whether  visors,  37  Mich.  388;  Hannibal  R.  v, 
the  evidence  is  such  that  it  will  justify  the  State  Board  of  Equalization,  64  Mo.  294; 
finding  as  a  legitimate  inference  from  the  Williamson  v.  Carman,  i  G.  &  J.  (Md.) 
facts  proved,  whether  that  inference  196;  State  v.  Miller,  94  N.  Car.  902;  Peo- 
would  or  would  not  have  been  drawn  by  pie  v.  Fire  Commissioners,  73  N.  Y.  437; 
the  superior  tribunal."  Jackson  v,  Peo-  State  v.  Board  of  Equalization,  7  Nev. 
pie,  10  Mich.  III.  Ex  parte  Madison  83;  Richardson  v.  Smith,  59  N.  H.  517; 
Turnpike  Co.,  62  Ala.  93;  Camden  z/.  Andrews  v.  Andrews,  14  N.  J.  L.  141; 
Block,  65  Ala.  236;  Rawson  v.  McIU  State  z/.  Kernen.  61  Wis.  494;  Cassidy  v, 
vaine,  49  Mich.  194;  Hyde  v.  Nelson,  11  Millerich,  52  Wis.  389;  State  v,  Senft,  2 
Mich.  357;   People  V.  Police   Board,  72  Hill  (S.  Car).  367. 

N.  Y.  415;  People  v.  Police  Board,  69  Jnrisdiotional  Faot  Diapntable. — It  has 
N.  Y.  408;  People  v,  Weigant,  14  Hun  been  held  that  a  fact  which  goes  to  the 
(N.  Y.),  546;  Moreland  v,  Whitford,  54  jurisdiction  of  the  inferior  tribunal  may 
Wis.  150.  be  disputed.  Whitney  v.  Board  of  Del- 
The  record  of  a  summary  conviction  egates,  14  Cal.  480-501;  Cullen  v.  Low- 
under  a  penal  statute  by  an  inferior  court  ery,  2  Harr.  (Del,)  459. 

62 


9«MKml  MadplM  vpon               CERTIORARI^  wUeh  Om&t^d  or  B«Auod. 

certiorari  is  not  a  writ  of  right,  except  when  made  so  by  statute 
or  when  issued  at  the  instance  of  the  sovereign  power  ;^  but  it 
rests  in  the  sound  discretion  of  the  court  to  grant  or  refuse  it  un- 
der the  circumstances  of  the  case.^  It  will  not  be  granted  unless 
required  to  do  substantial  justice.'  It  lies  only  to  inferior  courts 
and  officers  exercising  judicial  functions,  and  the  act  to  be  reviewed 
must  be  judicial  in  its  nature,  and  not  ministerial  or  legislative.^ 

1.  Bacon's  Abr.  Certiorari,  title  (a);  Bath  Bridge  Co.  v.  Magoun,  8  Greenl. 
4  Black.  Com.  320;  Meodon  v,  Commis-  (Me.)  292;  Tucker's  Petition,  28  N.  H. 
sioners,  5  Allen  (Mass.),  13;  Duggea  v.  405;  Davids  County  v.  Home,  4  G.Greene 
McGrader»  Walk.  (Miss.)  112;   s.  c,  12  (Iowa).  133. 

Am.  Dec.  527;  Supervisors  v,  Magoon,  But  if  he  have  such  an  interest  he  need 

109  lU.  142;  Ex  parte  Hitz,  ixi  U.  S.  not  be  a  party  to  the  record.     Moore  v, 

766.  Hancock,  11  Ala.  245;  Dyer  v.  Lowell, 

2.  Floumey  v.  Payne,  28  Ark.  87;  30  Me.  217.  Compart  McCreary  v. 
Keys  V,    Marin    Couqty,   42    Cal.   252;  O'Flinn,  63  Miss.  204. 

Scroggin  v.  State,  55  Ga.  380;  Basnet  v.  A    statutory  provision    requiring    the 

Jacksonville.  x6  Fla.  523;   Bannister  v,  writ  to  be  brought. within  twd  years  does 

Allen,  I  Blackf.  (Ind.)  414;  Freeman  v,  not  take  away  its  discretionary  character; 

Oldham,  4  T.  B.  Mon.  (Ky,)  420;  Dug-  nor  does  a  provision   for  its  allowance 

fen  V,  McGruder,  Walk.  (Miss.)  112;  out  of  court  by  one  judge.  /«  rv  Lantis, 
pecht  V.  Detroit,  20  Mich.  x68;  Bath  9  Mich.  324;  Thompson  v,  Multnomah 
Bridge  v.  Magoun,  8  Greenl.  (Me.)  293;  County,  2  Ore.  34. 
Farmington,  etc.,  Co.  v.  Commissioners,  4.  Robinson  v.  Supervisors,  x6  Cal. 
112  Mass.  206;  Huse  v,  Gaines,  2  N.  H.  208;  State  v.  Mansfield,  34  Minn.  250; 
2x0;  People  V.  Supervisors,  15  Wend.  In  re  Wilson,  32  Minn.  145;  Ex  parte 
(N.  Y.)  198;  State  v,  Senft,  2  Hill  (S.  Fay,  15  Pick.  (Mass.)  243;  Lock  v.  Lex- 
Car.),  367;  Erwin  v.  Erwin,  3  Dev.  (N.  ington,  112  Mass.  290;  Stone  v.  Mayor, 
Car.)  S28;  State  v.  Taxing  District,  i^  25  Wend.  (N.  Y.)  157;  Esmeralda  County 
Lea  (Tenn.),  240;  Crosby  v.  Probate  v.  District  Court,  18  Nev.  438;  Thomp- 
Court.  3  Utah,  50;  Walbridge  v,  Wal-  son  v.  Multnomah  County,  2  Ore.  34. 
bridge,  46  Vt.  617;  Knapp  v.  Heller,  32  Htw  Jvruj. — But  in  New  Jersey,  eer^ 
Wis.  467.  tiorari  is  considered  a  proper  proceeding 

'*The  discretion  was  not  an  arbitrary  to  test  the  validity  of  the  acts  of  munici- 

one,  but  one  to  be  exercised  in  subordina-  pal  corporations,  whether  judicial,  legis- 

tion  to  legal  principles,  and  we  may  al-  lative,  or  ministerial.     Camden  v,  Mul- 

ways  inquire  whether    those   principles  ford,  2  Dutch.  (N.  J.)  49;   2  Dil.  Mun. 

have  been  adhered  to  or  departed  from."  Corp.  (3d  Ed.)  sec.  927. 

Trustees  v.  Directors,  88  111.  100.  Aots  Hot  Judieial. — Among  many  cases 

S.  Edgar  v,  Greer,  14  Iowa,  2x1;  the  following  acts  have  been  declared 
Hyslop  V.  Finck,  99  111.  171;  Cobb  r.  non-judicial,  and  hence  not  reviewable  on 
Lucas,  15  -Pick.  (Mass.)  18 x;  Gager  v.  certiorari:  The  appointment  of  a  super- 
Supervisors,  47  Mich.  X67;  French  v.  visor  by  a  county  judge.  People  r.  Bush, 
Barre,  sS^Vt.  567;  State  v.  Kernen,  61  40  Cal.  344.  The  delegating  to  a  com- 
Wis.  494.  mittee  of  the  power  to  locate  a  *'Chil- 

Sahttantlal  JnsfclM. — Upon  the  applica-  dren's  Home"  by  supervisors.  People  v. 
tion  for  the  writ  evidence  may  be  mtro-  Supervisors,  25  Hun  (N.  Y.),  131.  A 
duced  to  show  that  substantial  justice  has  resolution  at  a  town  meeting  to  pay 
been  done,  and  in  such  event  the  petitioner  bounties  to  soldiers.  People  t/.  Super- 
may  introduce  contradictory  evidence,  visors,  43  Barb.  (N.  Y.)  232.  The  selec- 
but  it  must  be  limited  to  this  point.  Far-  tion  of  text-books  by  a  board  of  education, 
mington,  etc.,  Co.  v.  Commissioners,  112  People  v.  Board  of  Education,  54  Cal. 
Mass.  206;  Gleason  v,  Sloper,  24  Pick.  375.  The  creation  of  a  swamp* land  district 
(Mass.)  181;  Charlestown  v.  Commis-  by  supervisors.  Williams  v.  Supervisors, 
sioners,  109  Mass.  270;  Hyslop  v.  Finck,  65  Cal.  160.  The  selection  of  an  official 
99  III.  171.  newspaper.     Iowa  News  Co.  v.  Harris. 

Pvtitioiiflir'f    lBtflrect.~The    petitioner  62  Iowa,  50X.     The  rejection  of  a  bid  for 

must  have  an  individual  pecuniary  ipte-*  public  printing.     Townsend  v,  Copeland. 

rest  in  the  proceedings  sought  to  be  re-  56  Cal.  612. 

viewed.     Powell  v.  Commissioners,  34  Writ  dirMtod  to  os«  kaTing  Bioord. — 

Ala.  378;  Watson  v.  May,  6  Ala.  133;  The  writ  should  be  directed  to  the  court, 
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General  Mneiplee  upon  CERTIORARI.         whieli  Oraated  or  Beftuied, 

It  does  not  lie  when  an  appeal,  writ  of  error,  or  other  mode  of 
review  is  given  ;^  but  if  an  appeal  is  improperly  denied  or  the 
party  is  deprived  of  it  by  fraud  or  accident,  a  writ  of  certiorari  is 
sometinries  granted  and  the  whole  case  reviewed  both  as  to  law 
and  fact/'*  This  writ  does  not  lie  to  correct  mere  irregularities  in 
the  proceedings  of  the  inferior  jurisdiction  ;*  nor  where  errors  and 
individual  hardship  are  manifest,  if  great  public  inconvenience 
would  .ensue  ;*  nor  where  the  matter  sought  to  be  reviewed  rests 
in  the  discretion  of  the  tribunal  below;*  nor  where  the  party 
seeking  it  has  been  guilty  of  laches  ;•  nor  generally,  in  analogy  to  » 
the  writ  of  error,  where  the  time  in  which  the  latter  might  be 
brought  has  expired.''    The  writ  is  not  granted  to  review  interlocu- 

tribunal,  or  officer  having  charge  of  the  (Mass.)  79;  In  re  Lantis.  9  Mich.  324; 

record  at  the  time  the   writ  is  issued.  Elmendorf  v.  Mayor,  25  Wend.  (N.  V.) 

Farmtngtonj  etc.,  Co.  v.  Commissioners,  693;  Bell  f.  Overseers,  14  K.  J.  L.  131; 

112  Mass.  206;  Commissioners  v.  Win-  Dailey  v,  Bertholomew,  i  Ashm.  (Tenn.) 

throp,  10  Mass.  177;   Williams   v,  Wil-  135;  Crosby  «/.  Probate  Court,  3  Utah,  50. 
liams,  71  N.  Car.  427.  Accordingly,  fifteen    months   after   a 

1.  Dean  v.  State,  63  Ala.  153;  Reilly  school  district  was  organized  and  had 
V.  Tyng,  I  Ariz.  510;  People  v.  Turner,  assumed  corporate  functions  the  writ 
I  Cal.  152;  Withowski  v,  Skalowski,  46  was  denied.  Fractional  School  District 
Ga.  41 ;  People  v.  Lindsay,  i  Idaho,  394;  v.  Joint  Board,  27  Mich.  3. 

Ennis  v.  Ennis,  no  111.  78;  Macklot  v.  So  in  tax  cases  the  writ  is  frequently 

Davenport,    17    Iowa,    379;    Edgar    v,  refused.     Weavers.  Devendorf,  3  Denio 

Greer.  14  Iowa,  211;  Lynch  v.  Crosby,  (N.  Y.),  117. 

34  Mass.  313:  Jones  z\  Boston,  104  Mass.  0.  Benton    v.    Taylor,    46    Ala.    388; 

461;  Williamson  v.  Carman,  i  G.   &  J.  Brooks  v.  Kirby,  19  Ala.  72;  Hildreth  v. 

(Md.)    196;    Edgerton    v.    Green    Cove  Crawford,  65  Iowa,  339;  Supervisors  ». 

Springs,  18  Fla.  528;  State  v.  Sluder,  8  Auditor-General,  27  Mich.  165;    D wight 

Ired.  (N.  Car.)  487;  State  v.  Apgar,  31  v,  Springfield,  4  Gray  (Mass.),  107;  Peo- 

N-  J«  358;  f^eacock  v,  Leonard,  8  Nev.  pier.  Supervisors,  15  Wend.  (N.  Y.)  198; 

84-157-247;  State  V,  Cohen,  13  S.  Car.  Livingston   v.  Rector,  45  N.  J.  L.  230; 

198;  Poe  V.  Machine  Works,  24  W,  Va.  Commissioners    v.   Kane,  2    Jones    (N. 

517;  Hauser  v.  Sute,  33  Wis.  678.     Com-  Car.).  288;  Wildy  v.  Washburn,  16  Johns. 

fare  Krumick  v.  Krumick,  2  Green  (N.  (N.  Y.)  49. 

J-)«  39;  N*  J*  I^d*  v>  Suydam,  2  Harr.  Questions  of  expediency  as  to  the  estab- 

(N.  J.)  25;  Ray  v.  Parsons,  14  Tex.  370;  lishing  of  roads,  making  public  improve- 

Murfee  v,  Leeper,  1  Overt.  (Tenn.)  i.  ments,  etc.,  are  of  this  nature.    Tiedt  v. 

An  appeal  from  a  justice  has  been  de-  Carstensen,  61  Iowa,  334.. 

clared  cumulative.  Williams  t/.  Burchinal,  6.  Hagar  z^.  Supervisors,  47  Cal.  222; 

3  Harr.  (Del.)  83.  Tilton  v,  Larimer.  County,  etc.>  6  Col; 

And  in  another  case  it  has  been  said  288;  State  v.  Lawrence,  81  N.  Car.  522; 

that  where  the  inferior  court  has  exceeded  Brown  v,  Williams,  84  N.  Car.  116;  Peo. 

its  jurisdiction  an  appeal  is  not  proper,  pie  v.  Police  Board.  24  Hun  (N.  Y.),  289; 

but  the  case  should  be  reviewed  on  cer-  Tye  v.  Noel.   85    III.   290;  Trustees   v. 

tiorari.     Baxter  v.  Brooks,  29  Ark.  173;  Directors,  88   III.  100;  Stone  v.  Boston, 

People  V.  Judges,  24  Wend.  (N.  Y.)  249.  2  Mete.  (Mass.)  220;  State  v.  Hudson,  5 

2.  Hodges  V.  Lassiter,  94  N.  Car.  294;  Dutch.  (N.  J.)  115;  Bannister  v.  Allen,  i. 
Syme  v,  Broughton,  84  N.  Car.  114;  Blackf.  (Ind.)  414;  Fagg  v.  Parker,  11 
Simmons  v,  Dowd,  77  N.  Car.  155;  Per-  Iowa,  18;  Poe  v.  Machine  Works,  24  W. 
kins  ».   Hadley,  4  Hayw,  (Tenn.)   143;  Va.  517. 

Poe  V.  Machine  Works,  24  W.  Va.  517.  The  writ  should  be  applied  for  while 

8.  St.   Louis,   etc.,    R.   v.   Barnes,  35  the  record   is  still  in  the  hands  of  the 

Ark.  95;  Basnet  v.  Jacksonville,  18  Fla.  tribunal  whose  action  is  sought  to  be  re- 

523;    Hopkins  v,    Fogler,  60  Me.   266;  viewed.     People   v,  Delaney,  49   N.  Y. 

Galloway  v,  Corbitt,  52  Mich.  460;  Ken-  655. 

ney  v.  State,  5  R.  I.  385.  7.  But  upon  a  strong  showing  the  writ 

4.  Trustees  v.   Directors,  88  111.   100;  may  be  granted  after  such  time.     Kimple 

Rutland    v.    Commissioners,    20    Pick.  v.  San  Francisco,  66  Cal.  136;  Trustees 
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(teimal  PriaeiplM  upon  CER  TIORAJRI,  whidi  Om&Ud  or  Btftutd; 

tory  orders,^  The  petition  for  the  writ  should  disclose  a  proper 
case  upon  its  face.^  Even  where  the  writ  has  issued,  it  may  be  dis- 
missed without  a  hearing,  when  in  the  opinion  of  the  pourt  it  has 
been  granted  improvidently.'    Certiorari  is,  however,  an  important 

remedy,  and  the  right  to  issue  it  in  proper  cases  has  been  steadily 
maintained  by  the  courts.^ 

V,   Directors,  88   111.    loo;    State  v,   St.  ity,  but  not  as  to  the  questions  of  the  ^-jk;^^ 

Louis.  4  Mo.  App.  577:  Rutland  v.  Com-  diency  of  such  improvements.     Ex  parte 

missioners.   20  Pick.  (Mass.)  83;   In  re  Keenan,  21  Ala.  558;  Commissioners  v 

Lantis,  9  Mich.  324*.  People  r.  Commis-  Thompson,  15  Ala.  134;  Murray  v,  Man- 

sioners,  77  N.  Y.  605;  State  v.  Milwaukee  posa  County,  23  Cal.  492;  Tewksbury  v. 

Co.,  58  Wis.  4.  Commissioners,  117  Mass.  563;  Parks  v. 

1.  People  V,   County  Judge,   40  Cal.  Boston,  8  Pick.  (Mass.)  218;  Kingman  v, 

479;    People  V,  Lindsay,   i  Idaho.  394;  Commissioners,   6    Cush.    (Mass.)    306; 

Palms  V,  Campau,  11  Mich.  109;  Stakes  French  v.  Commissioners,  X2  Mich.  267; 

r.  Early,  45  N.  J.  L.  478;  Richardson  v,  Duffield  v.  Detroit,  15  Mich.  474;  People 

Smith.  59  N.  H.  517;  Ex  parte  Hamilton,  t/.  Brighton»2o  Mich.  57;  Preble  t/.  Port- 

58  How.  Pr.  (N.  Y.)  290;  Noble  v.  Board  land.  45  Me.  241:  St  Charles  v.  Rogers, 

of  Pilots,  37  Barb.  (N.  Y.)   126;   In  .re  49   Mo.   530;    Swan    v.   Cumberland,   8 

Road,  etc.,  2  S.  &  R.  (Pa.)  419.    Compare  Gill  (Md),  150;  Nickols  v,  Sutton,  22  Ga. 

Commonwealth  v.   Simpson,   2   Grant's  369;  Spray  v.  Thompson,  9  Iowa,  500; 

Cas.  (Pa.)  438;  State  V.  Patterson,  39  N.  Deitrich  r.  Commissioners,  6   III.  App. 

J.  L.  489.     And  in  criminal  cases.    State  70;  Lawton  v.  Commissioners,  2  Caines 

V.  Jefferson,  66  N.  Car.  309.  (N.  Y.),  179;  Dorchester  v,  Wentworth, 

n^txvi  England  certiorari  V6i&\x^%  €vCCMX  31    N.    H.  451;    Camden   v,  Mulford.  2 

before  or  after  final  order,     i  Tidd's  Pr.  Dutch.  (N.  J.)  49;   Prigden  v.  Banner- 

398.  man,  8  Jones  (N.  Car.),  53;  Ruhlman  v. 

S.  Russell    V.    Pickering,    17    111.   31;  Commonwealth,  5  Binn.  (Pa.)  26;  White's 

Lee  V.  Childs,  17   Mass.   351;  Willis  v.  Case,  2  Overt.  (Tenn.)  109;   French  v. 

Dunn.  Wright  (0.)>  130.  Barre,   58   Vt.    567;  State   v.  Stewart,  5 

S.  Magee  v.  Cutler,  43  Barb.  (N.  Y.)  Strob.  L.  (S.  Car.)  29;  State  v.  Cockrell, 

239;  Susquehanna  Bank  v.  Supervisors,  2  Rich.  L.  (S.  Car.)  6;  State  v.  McCnne, 

25  N.  Y.  312;  In  re  Lantis.  9  Mich.  324;  24  Wis.  286;  Ewing  v.  St.  Louis,  5  Wall. 

People  V,  Lindsay,  i  Idaho,  394;  Burke  (U.  S.)  413. 
V.  Coolidge,  35  Ark.  180.  Yermont.  — The  rule  obtains  as  regards 

Hotice. — ^The    statutes  of    the  several  such  proceedings  in  a  county  court   in 

Sutes  generally  provide  that  the  writ  shall  Vermont.    Woodstock  f .  Gallup,  28  Vt. 

issue  only  on  notice  to  the  opposite  party,  587. 

and  it  would  seem  that  such  notice  should       Htw  York  and   Ohio. — In   Ne^v    York 

be  given  in  any  event.    Farmhigton,  etc.,  and  Ohio  it  has  been  held  that  certiorari 

Co.   V,  Commissioners,   112   Mass.   206;  does  not  lie  in   cases  like   the  above — 

Commissioners  v.  Downing.  6  Mass.  72.  People    v.    Mayor,    2    Hill    (N.  Y.).  9; 

Xotion    to    Quash     or    Sapersade. — A  People  t/.  Stilwell.  19  N.  Y.  531;  Dixon  v. 

motion  to  supersede  the  writ  is  the  proper  Cincinnati,  14  Ohio,  240 — but  the  weight 

motion  before  the  return  is  made,  and  a  of  authority  is  for  the  rule  announced, 
motion  to  quash  only  lies  after  the  return       Taxes  and  Assassmenti. — Certiorari  lies 

has  been  made.    State  v,  Milwaukee  Co.,  to   correct  illegalities  in  the  levying  of 

58  Wis.  4;  Milwaukee  Iron  Co.  v,  Schu*  taxes  and  local  assessments  by  assessors, 

bel.  29  Wis.  444;  8.  c,  9  Am.  Rep.  591;  commissioners,   etc.,    under    the    above 

Ball  V,  Warren,  x6  How.  Pr.  (N.  Y.)  379;  qualifications,  but  it  is  granted  with  great 

Ferguson  v.  Jones,  12  Wend.  (N.  Y.)  241 ;  care,  and  frequently  refused  on  grounds 

I  Tidd's  Pr.  444.  of  public  convenience.     Carroll  9.  Mayor, 

4.  Where  there  is  no  statutory  inhibi-  12  Ala.  173:  Ex  parte  Buckner,  4  Eng. 
tion,  and  no  appeal  or  other  mode  of  re-  (Ark.)  73;  California,  etc.,  R.  v.  Super- 
view  is  given,  certiorari  will  lie  in  the  visors,  18  Cal.  671;  Gilkey  v.  Watertown, 
following  cases:  141   Mass.    317;    Worcester    County   v. 

Stroots  and  HifliWftys. — The  proceed-  Worcester,    116    Mass.    193;    Sisson   v. 

in^  of  supervisors,  commissioners,  city  New  Bedford,  137  Mass.  255;  Royce  v. 

councils,  etc..  in  opening,  altering,  im-  Jenney,   50  Iowa.  679;    State  v.  Jersey 

proving  or  discontinuing  public  streets  City,  35  N.J.  381;  Weavers.  Devendorf, 

and  roads  as  to  their  legality  and  regular.  3   Denio    (N.  Y.),  198;    Leroy    v»   New 

3  C.  of  L.— 5  65 


Xffeet  of  Inning  Writ.  CER  TIORARI.  The  JnAgnwnt 

In  Englafid^  and  a  number  of  the  States  of  the  Union  it  issues 
in  both  civil  and  criminal  cases.* 

6.  Effect  of  Issuing  Writ. — The  issuing  of  the'writ  of  certiorari 
stays  all  proceedings  by  the  inferior  tribunal,  except  in  cases 
where  the  executiop  of  its  order  has  already  begun.* 

7.  The  Judgment. — The  judgment  on  the  hearing  is  that  the  pro- 
ceedings below  be  either  quashed  or  affirmed  in  whole  or  in  part,* 

York,  20  Johns.  (N.  Y.)  430;  O.  &  M.  R.  of  the  use  of  this  writ,  it  has  been  held  to 
t/.  Lawrence  County,  27  111.  50;  Shelby  lie  to  school  trustees  and  superintendents 
County  V.  M.  &  T.  R.,  16  Lea  (Tenn.),  in  dividing  school  districts.  Miller  v, 
401;  State  V.  County  Clerk,  59  Wis.  15.    Trustees,  88  III.  26;  Moreland  v.  Whit* 

The  writ  does  not  lie  to  correct  errors  ford,  54  Wis.  150.  To  town  board  in  re- 
in valuation  or  equalization.  Randle  v.  moving  an  assessor.  Merrick  v.  Town 
Williams,  id  Ark.  380;  Jones  v.  Boston,  Board,  41  Mich.  630.  To  a  city  council 
104  Mass.  461;  People  v,  Ogdensburg,  removing  a  city  officer.  Mayor  t/.  Shaw, 
48  N.  Y.  390;  Smith  v.  Supervisors,  30  16  Ga.  172.  To  a  city  council  to  review 
Iowa,  531.  the  granting  of  a  ferry  license.     Ex  parte 

The  writ  has  been  denied  where  the  Fay,  15  Pick.  (Mass.)  243.  To  review 
defence  of  illegrality  could  be  made  at  proceeding  of  supervisors  in  ordering  an 
the  hearing  for  judgment.  Pease  v,  Chi-  election  to  relocate  a  county-seat.  Her- 
cago,  21  III.  500.  rick  v.  Carpenter,  6  N.  W.  Rep.  574.    To 

It  should  not  be  allowed  where  the  a  probate  colirt  allowing  a  claim  without 
purpose  is  to  enable  a  party  to  recover  notice.  Baskins  v.  Wylds,  39  Ark.  347. 
back  taxes  by  a  reversal  of  the  proceed*  To  review  forcible  entry  and  detainer 
ings.  People  v.  Commissioners,  43 'proceedings.  Thorn  z/.  Reed,  i  Ark.  480; 
Barb.  (N.  Y.)  494.  McDonald  v.  Cousins,  23  Ga.  227;  Rus- 

And  it  has  been  said  that  where  the  sell  v.  Wheeler,  i  Hempst.  (Tenn.)  3. 
relief  would  afifeet  all  tax-payers  alike.  To  review  proceedings  of  quarter  sessions 
all  should  join  in  the  application  for  the  in  incorporating  boroughs.  Borough  of 
writ.  Libby  v.  West  St.  Paul,  14  Minn.  Quakertown,  3  Grant  Cas.  (Pa.)  203.  And 
248.  to  remove  an  indictment  from  the  court 

Ximieipal  Goixrti. — The  legality  of  con-  of  oyer  and  terminer  before  trial  to  the 
victions  in  municipal  courts  will  be  re-  supreme  court.  People  v.  Baker,  3- 
viewed  on  certiorari,  Camden  v.  Black,  Park.  (N.  Y.)  181.  It  has  been  said  to 
65  Ala.  236;  Marion  v.  Chandler,  6  Ala.  li^  to  test  the  validity  of  the  proceedings 
899;  Taylor  v.  Americus,  39  Ga.  59;  of  a  court-martial.  People  z'.  Townsend, 
Corbett  z'.  Duncan,  84  Miss.  84;  Jackson  10  Abb.  N.  C.  (N.  Y.)  169.  But  comj>ate 
V.  People,  10  Mich.  11 1.  Dunbar's  Case,  14  Mass.  393.    And  the 

Jtutloei. — So  of  many  proceedings  be*  Supreme  Qpurt  of  the  United  States  has 
fore  justices.  Rex  v.  Inhabitants,  i  Ld.  no  power  to  review  the  proceedings  of  a 
Raym.  580;  Marble  v.  Laney,  41  Ga.  military  commission  ordered  by  a  general 
626;  Chicago,  etc.,  R.  v.  Fell,  22  111.  333;  officer  of  the  army.  £x  parte  Vallandig- 
Gleason  v.  Sloper,  24  Pick.  (Mass.)  181;  ham,  1  Wall.  (U.  S.)  243. 
Morris,  etc.,  Co.  v.  Mitchell,  31  N.  J.  L.  1.  Rex  v.  Inhabitants,  x  B.  &  C.  142; 
99;  Commonwealth  v,  Betts,  76   Pa.  St.    4  Black.  Com.  265. 

465;  McNeil  V.  Hallmark,  28  Tex.  157;  S.  John  v.  State,  i  Ala.  95;  People  v. 
Whitington  v.  Southworth,  26  Mich.  Turner,  i  Cal.  152;  State  v.  Stone,  3  H. 
381:  Coombs  V.  Dunlap,  19  Wis.  591.         &  M'H.  (Md.)  115;  People  v.  Vermilyea, 

Contested  YXwMotim.-' Certiorari  lies  to  7  Cow.  (N.  Y.)  141;  State  v.  Gibbons, 
review  the  proceedings  of  inferior  iri-  i  South.  (N.  J.)  40;  Stale  v.  Miller,  94  N. 
b\inals  invested  with  the  power  of  hear*  Car.  902;  Commonwealth  v.  Balph,  xii 
tng  and  deciding  election  cases.  Whit-  Pa.  St.  365;  Kenney  v.  State,  5  R.  I. 
ney  v.  Board  of  Delegates,  14  Cal.  480;  385';  State  z/.  Taxing  District,  16  Lea 
State  V.  Marlow.  15  Ohio  St.  X14;  Com-  (Tenn.),  240;  Macaboy  z/.  Commonwealth, 
mon  wealth  v.  Leech,  44  Pa.  St.  332;  2  Va.  Cas.  268.  Compare  Winn  z/.  State, 
Gibbons    v,   Sheppard,   65    Pa.    St.    20;    10  Ohio,  345. 

Chenowith  v.  Commissioners,  26  W.  Va.  8.  John  v.  State,  i  Ala.  95:  Hyslop  v. 
230;  State  V,  Cockrell,  2  Rich.  L.  (S.  Car.)  Finck,  99  111.  171;  State  v.  Hunt,  46  N. 
6;  I  Dill.  Mun.  Corp.  (3d  Ed.)  232.     Com,    J.  L.  59. 

pare  O'Docherty  v.  Archer,  9  Tex.  275.  4.  McAllilley  v,  Horton,  75  Ala.  491$ 

Other  Cum. — As  further  illustrations    Baxter  v.  Brooks,  29  Ark.  173;  Bamev 
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AMilkty  PrMM.  CERTIORARI^CHAIN— CHAIR.  IMoitioa. 

Unless  authorized  by  statute,  the  revisory  court  has  no  power  to 
enter  a  differerit  order  or  judgment  on  the  merits.^ 

8.  Costs. — At  common  law  neither  party  recovered  costs  ;^  but 
this  matter  is  now  regulated  largely  by  statute. 

9.  As  an  Ancillary  Process. — ^The  writ  of  certiorari  is  frequently 
used  as  an  ancillary  process  to  obtain  a  full  return  to  other 
process.  It  is  the  proper  ancillary  process  to  a  writ  of  habeas 
corpusy  when  it  is  desired  to  bring  the  full  record  of  the  proceed- 
ings upon  which  the  party  was  committed  below  before  the  court 
issuing  the  habeas  corpus.^  And  where  a  cause  has  been  brought 
before  a  superior  court  on  appeal,  writ  of  error  or  other  mode, 
and  there  appears  to  be  a  manifest  defect  in  the  record,  or  diminu- 
tion  is  suggested,  a  writ  of  certiorari  lies  to  obtain  a  perfect 
transcript  and  all  papers.^ 

CESTin  ftUS  TBVST.    See  TRUSTS  and  Trustees. 

CHAIV. — ^A  series  of  links  or  rings,  connected  or  fitted  into  one 
another.* 

CHAIS, — ^A  movable  seat  with  a  back  intended  for  one  person.* 

V.  Jacksonville,  i8  Fla.  523;  Hamilton  «/.  9  Wall.  (U.  S.)  661;  Fowler  v,  Lindsay, 

Harwood,  113  III.  154;   Taylor  v.  Gay,  3  Dall.  (U.  S.)  413. 

20  Ga.  77;  Commissioners  v.  Blue   Hill  J>iminution  of   the  record  will  not  be 

Turnpike  Corp. ,  5  Mass.  420;  Dudley  v,  presumed,  and  must  be  alleged  by  affi. 

Staples,  15  Johns.  (N,  Y.)  195;  Hopkin-  davit  Mullaryz/.  Caskaden.  Minor  (Ala.), 

ton  V.  Smith,  15   N.  H.  152:  Peacock  v.  20;    Van    Glahn    r.    Raymond,   40   111. 

Leonard,  8  Nev.  157:  White  v.  Common-  73 ;   Willfams  v.  0"i"»  7  Cow.  (N.  Y.) 

wealth,  3  Brewst.  (Pa.)  30;    Wooton  v.  539. 

Manning,    ii    Tex.    327;     Bandlow    v.  The  writ  will  not  be  granted  till  after 

Thteme,  53   Wis.   57;   Kelly  v.  Story,  2  the  record  is  certified.    James  v,  McCor- 

Heisk.   (Tenn.)  202.     Compare  State  v.  mick,  Minor  (Ala.),  20. 

Milwaukee  Co. ,  58  Wis.  4.  As    to    diminution    of    evidence,   see 

1.     Commissioners    v.    West    Boston  Russell  r.  Hepburn,  5  Harr.  (Del.)  386. 

Bridge,  13  Pick.  (Mass.)  195;  Lowell  v,  Anthoritiof    for    Certiorari.— i    Tidd's 

Commissioners,    6    Allen    (Mass.).  131;  Pr.  (3d  Am.  Ed.)  c.  16;   1  Crary  Spec. 

Thompson  v.  School  District,  25  Mich.  Proc.  (3d  Ed  J  c.  6  and  12;  Powell  App. 

483-  Proc.  347  et  seq,;  2   Dil.   Munic.   Corp.; 

S.  Commissioners  v.  Ellis,   11   Mass.  2  Add.  Torts,  sees.    1467-1480;  Cooley 

465;  State  V,  Leavitt,  3  N.  H.  44;  Bald-  Tax.;    12    Am.    Dec.   529,  note;    Smith 

win  V,  Whcaton,  12  Wend.  (N.  Y.)  262;  Sheriffs,    etc.,    413-431;    Hilliard    New 

Wheeler  v.  Roberts.  7  Cow.  (N.  Y.)  536.  Trials,  686. 

Certiorari  vixW  not  lie  to  correct  a  wrong  0.  Webster, 

taxing  of  costs  below.    Young  v,  Blais-  The  description  "horn   chains"  in   a 

del,  138  Mass.  344.  contract  is  sufficiently  answered  by  sup- 

S.  State  V.   Glenn,    54    Md.    572-609;  plying  chains  made  partly  of  hoof  and 

Corrie   v,  Corric,  42   Mich.    509:    In  re  partly  of  horn.     Sweet  v.  Schumway,  102 

Martin,   5  Blatchf.   (U.   S.    C.   C.)   303;  Mass.  365. 

Church  Hab.  Corp.   330;    Bac.  Abr.  tit.  6.  Webster. 

Hab.  Corp.  (B.)  4.  Insurance  on  stock  contained  in  a  chair 

4.  Las    Animas    County  v.    Bond,    3  factory  covers  not  only  stock  in  the  main 

Col.   222;    Reed    v.   Curry,   40    111.  73;  building  of  the  factory  where  the  manu- 

Figart  v.  Halderman,  59  Ind.  424;  Frank-  facturing  was  done,  but  also  in  an  engine 

Un  V.  Academy.  16  B.  Mon.  (Ky.)  472;  building  which  was  appurtenant  to  the 

Thatcher  V.  Miller.,  11 1  Mass.  414;  Burr  main  building  and  connected  to  it  by  a 

V,  Waterman,  2   Cow.   (N.  Y.)  38;   Bra-  platform,    and    by    the    belting   to    the 

cett  V.  State,  2  Tyler  (Vt.),  152;  Scott  v.  machinery.     Liebenstein  r.  Ins.  Co..  45 

Hall,  a  Muni.  (Va.)  289.  U.  S.  v.  Adams,  III.  301. 
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CHAIBMAW. — The  presiding  officer  of  a  deliberative  body,  legis- 
lative or  otherwise.* 

CHALLXNOE  (in  Praotioe).  See  Duelling ;  Juries  and  Jury 
Trials. 

OHAMBEBS. — ^The  office  or  private  rooms  of  a  judge,  where 
parties  are  heard  and  orders  are  made  and  other  business  transacted 
in  matters  which  do  not  require  to  be  done  in  open  court.* 

Parts  of  the  ocean  included  within  lines  drawn  from  one  pro- 
montory to  another,  or  perhaps  between  points  a  league  distant 
from  each  of  two  promontories.® 

CHAMPAOITE.— A  kind  of  brisk,  sparkling  wine,  from  Cham- 
pagne,  France.* 

CHAHPEBTT  AND  XAIBTTENAirCE.    (See  also  ATTORNEY  AND 

Client.) 

Definition  and  General  Nature^  68.  Advancing^  Costs,  79. 

Existence   of  the  Old  Law   in   the  Pretended  Titles  and  Things  in  Liti- 

United  States,  73.  gation,  80.- 

Recognized  Exceptions,  ^^,  Effect  of  Maintenance,  85. 

Contingent  Fees,  78.  Champerty  as  a  Defence,  86. 

After  Litigation  Ended,  79,  Quantum,  Meruit,  86. 

1.  Definition  and  General  Vatnre. — Maintenance  is  an  officious 
intermeddling  in  a  suit  that  noway  belongs  to  one,  by  maintain- 
ing or  assisting  either  party  with  money  or  otherwise  to  prosecute 
or  defend  it,^  and  signifies  an  unlawful  taking  in  hand  or  uphold- 

1.  Rapalje  &  Lawrence  L.D.  to  do.     And  the  constitution,  in  granting 

Where  a  statute  incorporating  a  railway  such  jurisdiction  at  chambers  to  the  judges 

provided    that    the    proceedings    of   all  of  the  several  courts  of  the  State,  as  may 

meetings  should  be  entered  in  a  book  be  directed  by  law,  is  to  be  understood 

and  ."signed  by  the  chairman  of  such  as  limiting  the  jurisdiction  of  each  to 

respective  meetings,  it  was  held  that  the  such  subject-matters  as  are  within   the 

chairman  who  presided  when  the  pro-  jurisdiction  of  his  proper  court,  and  to 

ceedings  took  place  might  sign  the  entry  which,  ex  vi  termini,  he  is  limited."     P. 

of  the  same  at  the  ilext  meeting;   and  F.  W.  &  C.  Ry.  Co.  v,  Hurd,  17  O.'St. 

where  the  same  person  was  chairman  of  144. 

two  meetings  held  on  August  18  and  24,  "The  averment  of  an  indictment  that 

it  was  a  good  signature  of  the  proceedings  the  motion  for  a  new  trial  was  heard  by 

of  August  18  to  subscribe  them  "Con-  the  justice  of  the  superior  court  "at  his 

firmed  24  Aug.,  1836.  W.  G."    W.  L.  Ry.  chambers,"  is  satisfied  by  proof  that  the 

Co.  V,  Bernard,  3  Q.  B.  873.  hearing    took    place    in    an    apartment 

8.  Jurisdiction  at  chambers  is  incidental  appropriated  to  the  use  of  that  court  for 

to  and  grows  out  of  the  jurisdiction  of  the  transaction  of  business  not  requiring 

the  court  itself.     It  is  the.  power  to  hear  the  presence  of  a  jury.     Commonwealth 

and  determine,  out  of  court,  such  ques-  v,  McLaughlin,  122  Mass.  449. 

tions  arising  between   the  parties  to  a  8.  I  Pet.  Adm.  Dec.  29  n.;  i  Kent.  Com. 

controversy,  as  might  well  be  determined  30;  Jacobsen's  Laws  of  the  Sea,  416. 

by  the  court  itself,  but  which  the  legis-  4.  Webster. 

lature  has  seen  fit  to  intrust  to  the  judg-  Champagne  is  within  the  term  "liquors" 

mentof  a  single  judge  out  of  court  without  in  an  act  forbidding  the  sale  of  such  on 

requiring  them  to  be  brought  before  the  credit  to  a  greater  amount  than  ten  dol- 

court  in  actual  session.     It  follows  that  lars.     Kizer  v,  Randleman,  5  Jones  L. 

the  juiisdiction  of  a  court  at  chambers  (N.  C.)  428. 

cannot  go  beyond  the  jurisdiction  of  the  6.  4  Bl.  Com.  135;  Burrill's  Law  Die, 

cpurt  to  which  he  belongs,  or  extend  to  tit.    Maintenance;  Andrews  v,   Thayer, 

ipatters  with  which  his  court  has  nothing  30  Wis.  228. 
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ing  of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of  common 

right.^  Champerty  is  a  species  of  maintenance,  being  a  bargain 
with  a  plaintiff  or  defendant,  campum  part  ice  ^  to  divide  the  land 
or  other  matter  sued  for  between  them,  if  they  prevail  at  law ; 
whereupon  the  champertor  is  to  carry  on  the  suit  at  his  own 
expense,*  Hawkins,  followed  by  Coke*  and  Sir  William  Grant,* 
defines  it  as  "  the  unlawful  maintenance  of  a  suit  in  consideration 
of  a  part  of  the  debt  or  other  thing  in  dispute."  *     Under  this 

In  3  BoaWer's  Law.  Die.  (x4th  Ed.)  90  in  suits  brought  to  assert  those  rights, 

it  is  defined  to  be  '*  a  malicious  or  at  least  the  confederacies  which  were  thus  formed, 

officious  interference  in  a  suit  in  which  and  the  oppression  which  followed  from 

the  offender  has  no  interest,  to  assist  one  the  influence  of  great  men  in  such  cases 

of  the  parties  to  it  against  the  other  with  are  themes  of  complaint  in   the    early 

money  or  advice  to  prosecute  or  defend  boolcs  of  English  law.     While  the  power 

the  action,  without  any  authority  of  law."  of  nobles  and  great  men  was  felt  in  the 

See  ^o  I  Russ.  Cr.  Law,  176.              .  administration  of  justice,  these  practices 

1.  I    Hawk.    P.   C.   (Curw.  Ed.)  454;  seem  to  have  produced  real  and  great 

Brown  V.  Beauchamp,  5  T.   B.  Monroe  evils.     In  that  state  of  things,  instead  of 

(Ky.)»  413:  8-  c.,  17  Am.  Dec.  81.  invigorating  the  administration  of  justice 

**  This  is  an  offence  against  public  jus-  as  the  direct  remedy  for  such  evils,  the 

ttce,  as  it  keeps  alive  strife  and  conten-  laws  concerning  champerty  and  mainte- 

tion,  and  perverts  .the  remedial  process  nance  were  established  as  penal  regula- 

of  the  law  into  an  engine  of  oppression,  tions  intended  to  operate  upon  the  parties 

and  therefore  by  the  Roman  law  it  was  a  to  these  transactions.  .    .    .  '  Nothing.' 

species  of  the  crimen  falsi  to  •enter  into  says  Coke  (Co.  Litt.  114  a\  '  nothing  in 

any  confederacy,  or  do  any  act,  to  sup-  action,  entry  or  re-entry  can  be  granted 

port  another's  lawsuit  by  money,   wit-  over,  for  so,  under  color  thereof,  pre- 

nesses,  or  patronage."    4  Bl.  Com.  135;  tended  titles  might  be  granted  to  great 

3  Inst.  20S.  men,   whereby   right  might  be  trodden 

The  penalties  of  maintenance  are  ap-  down  and  the  weak  oppressed.'    Feeble, 

plicable  to  maintenance  of  any  kind  of  partial,  and  corrupt  must  have  been  the 

suits,  whether  at  common  law  or  other-  administration  of  justice  when  such  a 

wise.  Wallis  v.  Dul^e  of  Portland,  3  Ves.  reason  could  have  force." 

(£°8»-)  494*  Especially  is  this  seen   to  be  true  in 

The  following  is  the  account  given  of  cases  triable  by  jury,  for  the  juries  were 

the  rise  and  growth  of  the  law  of  main-  (a  change  of  venue  not  being  allowed  in 

tenance  in  the  leading  case  of  Thallhimer  those  days)  generally  the  tenants  of  the 

r.  Brinkerhoff,  3  Cow.  (N.  Y.)623;  s.  c,  lord    in    whose    vicinity    the    suit    was 

15  Am.  Dec.  308:  "The  English  law  of  brought.  3  Stubbs  Const.  Hist.  532,539, 

maintenance  arose  from  causes  peculiar  541;  3  Stephen  Hist.  Eng.  Cr.  Law,  236, 

to  the  state  of  society  in  which  it  was  337,  238. 

established.    The  great  reason   for  the  8.  4  Bl.  Com.  435. 

suppression  of  champerty  and  mainte-  S.  Co.  Litt,  368  b, 

nance  was  an  apprehension  that  justice  4.  '*  Cham  pert  v  is  the  unlawful  main- 

itself  was  endangered  by  these  practices,  tenance  of  a  suit  in  consideration  of  a 

Blackstone,  4  Com.  135,  speaks  of  this  bargain  for  a  part  of  the  thing  or  some 

offence  as  perverting  the  process  of  the  profit  out  of  it.      Stevens  v,  Bagwell,  15 

law  into  an  engine  of  oppression.     In  the  Ves.  139. 

case  of  Slyright  v.  Page,  x  Leon.  167,  5.  Hawk.  P.  C.  ch.  84,  §  z.  Chitty 
it  was  said  by  the  whole  court  of  common  and  Bouvier  follow  Blackstone.  2  Chit, 
pleas,  that  the  meaning  of  the  32  Hen.  Cr.  L.  334  (n)  a;  i  Bouv.  Die.  335.  But 
VIII.  concerning  maintenance  was  to  re-  see  i  Add.  Cont.  g  257;  Rapalje  Law- 
press  the  practices  of  many,  who  when  rence's  Die,  "  Champerty;"  Abtx)tt  Law 
they  thougiit  they  had  title  or  right  to  any  Die. ,**  Champerty ;"  Box  v,  Barnby,  Hob. 
land,  for  the  furtherance  of  their  pre-  X17;  Co.  Litt.  368  b. 
tended  right  conveyed  their  interest  in  "The  offence  of  champerty  is  defined 
som^  part  thereof  to  great  persons,  and  in  the  old  books  to  be  the  unlawful  main- 
with  their  countenance  did  oppress  the  tenance  of  a  suit  in  consideration  of  some 
possessors.  .  .  .  The  power  of  great  bargain  to  have  a  part  of  the  thing  in  dis- 
men  to  whom  rights  of  action  were  trans-  pute  or  some  profit  out  of  it."  Tindal, 
ferred,  in  order  to  obtain  suit  and  favor  C.  J.,  in  Sunley  v,  Jones,  7  Bing.  369. 
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definition  it  is  not  necessary  that  the  champertor  carry  on  the  suit 
at  his  own  expense.  Maintenance  was  an  indictable  offence  at 
common  law  and  by  statute,  and  is  even  said  to  have  been  malum 
in  se.^  While  the  offence  may  be  committed  although  there  is  no 
suit  actually  Commenced,^  it  is  essential  that  there  be  actual  as- 
sistance, and  not  merely  an  offer  to  assist.^  Champerty  and  main- 
tenance form  no  exception  to  the  general  principle  of  criminal  law, 
that  there  can  be  no  offence  if  the  party  acts  under  a  misappre- 
hension of  the  material  facts,*    The  offence  is  not  confined  to 

Compare  Holloway  v.  Lowe,  7  Port.  (Ala.)'  The  better  opinion  Is  that  so  far  as  the 

488;  Thurston  z/.  Percival,  i  Pick.  (Mass.)  substance  of  these  offences  is  concerned 

416;  Key  V.  Vattier,  i  Ohio,  132;  Brown  the  statutes  of  West,  i,  c.  25,  3  Edw.  I., 

V.  Beauchamp,  5  T.   B.  Monroe  (Ky.),  28  Edw.  I.   c.   11,  33  Edw.  I.,  32  Hen. 

416;  Rust  2/.  Larue,  4  Litt.  (Ky.)  417.  VIIL  c.  9,  were  merely  declaratory  of 

"The  gist  of  the  offence,  therefore,  the  common  law,  and  that  the fundamen- 

consists  in  the  mode  of  compensation  ir-  tifl  doctrines  of  the  law  upon  this  subject 

respective  of  the  particular  manner  in  existed  before  the  statutes.     Lord  Koss- 

whtch  the  suit  is  to  be  maintained,  be-  lyn  in  Wilier  v,  Duke  of  Portland,  3  Ves. 

cause  all   maintenance  of  a  suit  by  a  494;  Tindal,  C.  J.,  in  Stanley  v.  Jones,  7 

stranger  was  at  common  law  unlawful."  Bing.  369;  Pecke  v,  Watson,  8  Mes.  & 

Sedgwick  v,  Stanton,  4  Kern.  (N.  Y.)  W.  691;  s.  c,  4  Bl.  Com.  135;  Story  £q. 

289.  Jur.  I  1048;  Parker,  C.  J.,  in  Swett  v. 

**  The  distinction  between  maintenance  Poor,  11   Mass.  354;  Thurston  v.  Perci- 

and  champerty  seems  to  be  this:  When  val,  i  Pick,  (Mass.)  415;  Backus  t^.  Byron, 

there  is  no  agreement  to  divide  the  thing  4  Mich.  535. 

in  suit,  the  party  intermeddling  is  guilty  8.  Rust  v,    Larue.  4  Litt.  (Ky.)  411; 

of  maintenance  only;  but  where  he  stipu-  Martin  v.  Amos,  13  Ire.  (N.  Car.)  201. 

lates  to  receive  part  of  the  thing  in  suit  8.  Fletcher  v,  Ellis,  i  Hempst.  (Ark.) 

he  is   guilty  of  champerty."    4  Cooly's  300. 

Bl.  Com.  134  »;  Bell  z/.  Smith,  7  D.  &  R.  4.  Etheridge  v,   Cromwell,   8  Wend. 

846;  s.  c,  5  B.  &  C.  188.  (N.  Y.)  629.     Sec    Swett    v.   Poor,    n 

The  distinction  between  maintenance  Mass.  549.  553;  Everenden  v,  Beaumont, 

and  champerty  is  not  always  borne  in  7   Mass.  76,  78;    Brinley  v.  Whiting,  5 

mind,  and  the  words  are  carelessly  used  Pick.  (Mass.)  348,  350. 

interchangeably.  Scobey  v.  Ross,  13  Ind.  No  one  has  been  punished  criminally 

117.  for  the  offence  of  maintenance  or  cham- 

1.  "  It  appeareth  that  the  end  of  cham-  perty  within  the  memory  of  living  man. 
perty  and  maintenance  is  to  suppress  Backus  «/.  Byron,  4  Mich.  535;  3  Stephen 
justice  and  truth,  or  at  least  to  work  Hist,  of  Crim.  Law,  234. 
delay,  and  therefore  it  is  malum  in  se^  While,  however,  in  the  absence  of 
and  against  the  common  law."  2  Inst,  criminal  intent  no  one  can  be  subjected 
208.  See  also  2  Inst.  212;  i  Hawk.  P.  to  criminal  liability,  it  is  also  true  that  a 
C.  283.  sec.  36,  p.  543;  and  for  good  gen-  contract  innocently  entered  into  and  hon- 
eral  discussion,  Brown  v,  Beauchamp,  estly  carried  out  by  the  parties  may  prove 
5  T.  B.  Monr.  (Ky.)  413;  s.  c,  17  Am.  to  be  champertous,  when  judicially  con- 
Dec.  84.  strued,   and  incapable    of   enforcement 

'*  He  that  mayntaineth  other  men's  suits  Thompson  v.  Reynolds,  73  III.  11. 

shall  in  some  cases  be  three  yeres  tm-  ''Maintenance  properly  so  called  can 

prisoned,   and   further  punished  at  the  only  be  in  a  court  of  justice  or  in  refer- 

king's  pleasure";  the  offence  being  deem-  ence  to  matter  peiiding  or  to  be  brought 

ed  as  grave  as  perjury  or  forgery.     Pal-  there.     Still  there  is  a  kind  of  indictable 

ton  de  Pace,  Ed.  of  161 5,  426.    See  also  conspiracy,  sometimes  treated  of  under 

I   Bish.   Crim.    Law,   §  942.     See  also  the    head    of    maintenance,   having    no 

Thurston  v.  Percival.  I  Pick.  (Mass.)  415;  necessary  reference  to  a  court  of  justice. 

Rust  V,  Larue,  4  Litt.  (Ky*)  4ii>  425;  Persons  guilty  of  it  are  described  in  ^taL 

Brown  v.  Beauchamp,  5  T.  0.  Mon.  (Ky.)  33  Edw.  I.  c.  2  to  be  such  as  retain  men 

413.  416;  s.  c,  17  Am.  Dec.  81;  Duglass  in  the  country  with  liveries  or  fees  for  to 

V.  Wood,  I  Swan  (Tenn.),  393;  Pechell  v.  maintain  their  malicious  enterprises  and 

\Vatson,  8  M.  &  W.  (Eng.)  691;  Fletcher  to  drown  the  truth.*'    2  Bish.  Cr.  (aw 

f.  Ellis,  X  Hempst.  (Ark.)  30a  (7th  Ed.),  g  124. 
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attorneys,  and  may  be  committed  by  laymen  under  the  same  cir- 
cumstances as  an  attorney  may  commit.^ 

The  extent  to  which  the  old  common  law  applied  the  principles 
of  the  law  of  maintenance  is  well  illustrated  by  a  few  instances 
taken  from  Hawkins :  '*  Speaking  in  the  cause  as  one  of  the 
coimsel  of  the  party/'  "  giving  any  public  countenance  to  another 
in  relation  to  the  suit,"  "  soliciting  the  judge  to  give  judgment 
according  to  the  verdict/'  "  perhaps  barely  going  along  with  him 
to  inquire  for  a  person  learned  in  the  law,"  were  indictable 
offences.  He  admits  that  a  juror  may  exhort  his  companions  to 
render  the  verdict  wliich  he  deems  right  himself,  and  even  that  a 
non-professional  man  may  impart  to  his*  neighbor  gratuitously 
"  friendly  advice  what  action  is  proper  for  him  to  bring  for  the 
recovery  of  a  certain  debt."  **  Yet  it  is  said  that  a  man  of  great 
power  not  learned  in  the  law  may  be  guilty  of  maintenance  by 
telling  another  who  asks  his  advice  that  he  has  a  good  title."  * 
Precisely  how  far  these  principles  are  now  in  forte  it  is  diflicult  to 
determine.  Perhaps  indeed  we  can  certainly  set  down  as  saved 
from  the  old  law  only  what  Hawkins  terms  '*  assisting  another 
with  money  to  carry  on  his  cause;  as  by  retaining  one  to  be 
counsel  for  him  or  otherwise  bearing  him  out  in  the  whole  or  part 
of  the  expense  of  the  suit."  This  done  under  some  circumstances 
is  indictable  now,  and  the  assistance  rendered  need  not  evidently 
be  money :  it  may  be  any  other  thing  valuable  for  accomplishing 
the  object.*  The  offence  of  maintenance  seems  further,  now,  to 
be  confined  to  the  intermeddling  of  a  stranger  in  a  suit  for  the 
purpose  of  stirring  up  strife  and  continuing  litigation.*  It  may 
be  further  laid  down  as  a  general  principle,  that  the  interference 
to  be  maintenous  must  have  some  tendency  to  pervert  the  course 
of  justice.*     Thus  it  is  champertous  for  one  man  to  agree  to 

1.  Stanley  V.Jones,  7  Bing.  369;  Weakly  Bro.  Abr.,  tit.  Maintenance,  7,  14,   17, 

V.  Hall,  13  Ohio.  167;  Gilert  v.  Holmes,  etc.    Nay,  if  he  officiously  gave  evidence 

64  111.  548;  Barker  v.   Barker.   14  Wis.  it  was   maintenance;    so   that  he  must 

142:    Miller  v,   Larson.    19    Wis.    486;  have  had  a   subpoena  or  suppress  the 

Ogden  V,  Desartes,  4  Duer  (N.  Y.).  275;  truth.     That  such  a  doctrine,  repugnant 

Hovey  V.  Hobson,  51  Me.  62;  Martin  v.  to  every   feeling  of  the  human  heart, 

Amos.  13  Ire.  (N.  Car.)  198;  Stotsenburg  should  be  soon  laid  aside  must  be  ex- 

XF.  Marks,  79  Ind.  193.  pected."     Buller,  J.,  in  Master  v.  Miller, 

8.  I   Hawk.  P.  C.  (Curw.  Ed.),  455,  4  T.  R.  340.     For  an  extensive  review  of 

456.  §§  5-XI.  ibc  ancient  law  and  its  various  changes 

S.  Stanley  v,  Jones,   7   Bing.    369;  a  see  this  case. 
Bish.  Cr.  Law  (7th  Ed).  §  126.  5.  This  was  the  foundation  of  the  de- 

4.  Lord  Abinger  in  Findon  t/.  Parker,  cision  in  Stanley  v.  Jones,  7  Bing.  369. 

II  Mees.  &  W.  682;  Dorwin  v.  Smith,  35  '*  For  a  man  to  be  guilty  of  maintenance 

Vt.  69.  there  must  be  another  to  be  maintained; 

'*  It  is  curious  and  not  altogether  use-  whence  it  follows  that  the  combination 

less  to  see  how  the  doctrine  of  mainte-  of  force  to  oppress  lies  at  the  foundation 

nance  has  from  time  to  time  been  re-  of  the  law  of  maintenance,  the  same  as 

ceived  at  Westminster   Hall.      At  one  of  the  law  of  conspiracy.     Therefore,  in 

time  not  only  he  who  laid  out  money  to  reason,  if  neither  unlawful  means  nor 

assist  another  in  his  cause,  but  he  that  by  unlawful    ends    are    conteihplated,    the 

his  friendship  or  interest  saved  him  an  combination   is  not  criminal,  though  it 

expense  which  he  would  otherwise   be  be  to  use  the  courts  of  the  country  for  es- 

pui  to,  was  held  guilty  of  maintenance,  tablishing  or  defending  against  a  private 
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use  and  exert  his  utmost  influence  and  means  to  procure  such 
evidence  as  should  or  might  be  requisite  to  substantiate  the  claim 
of  another  in  consideration  of  one  eighth  part  of  the  sum  re- 
covered by  means  of  the  production  of  such  evidence.^ 

A  contract  between  an  attorney  at  law  and  a  client  that  the 
attorney  shall  prosecute  a  claim  at  his  own  cost  for  a  part  of  the 
subject  in  litigation  is  champertous.*^  Similarly,  a  guarantee  of  a 
claim  by  an  attorney  and  a  promise  to  pay  any  judgment  which 
may  be  rendered  against  his  client  cannot  be  enforced.*  A  con- 
'  tract  that  the  attorney  shall  retain  a  certain  per  cent  of  the  money 
collected  or  be  paid  $200,  as  he  shall  elect,  is  entire,  and  being 
tainted  with  champerty,  is  wholly  void,  and  the  attorney  can  re- 
cover nothing.*  The  transfer  of  the  subject-matter  of  the  suit  to 
the  attorney  by  assignment  as  security  for  his  costs  is  not  deemed 
champertous,  though  an  absolute  sale  might  be.*  Nor  is  there 
any  champerty  in  an  agreement  to  allow  the  attorney  the  first 
fifty  dollars  that  is  collected  ;•  nor  in  an  agreement  between  con- 
testing clients  and  their  attorneys  in  the  settlement  of  a  dispute 
that  a  portion  of  the  property  in  litigation  should  be  divided  be- 
tween the  opposing  attorneys ;''  nor  in  a  contract  which  provides 
that  A  is  to  buy  land  and  convey  one  half  interest  therein  to  B,  B 
then  to  bring  suit  for  the  land  and  pay  half  the  costs  of  the  litigation.® 

claim."    2  Bish.  Cr.  Law  (7th  Ed.)i  %  of  the  action  by  the  attorney  is  cham- 

129.  pertous.     Simpson  v.  Lamb,  7  E.  &  B. 

1.  Stanley    f/.    Jones,    7    Bing.    369;  (Eng.)  84.      For  modern    doctrine  see 

Sprye  v.  Porter.  7  Ell.  &  B.  58;   Powell  "Attorney  and  Client,"  §  9,  i  Am.  & 

V,  Knowles,  2  Atk.  224.  Eng.  Enc.  of  Law,  958. 

On  the  other  hand,  a  contract  merely  6.  Harmon  v,  Scott,   109  Mass.  237; 

to  communicate  to  another  certain  docu-  s.  c,  12  Am.  Rep.  686. 

ments  and  information  then  in  the  par-  "  There  is  no  understanding  disclosed 

ties*  possession,  no  suit  being  depending,  or  implied  on  the  part  of  the  plaintiff  to 

and  there  being  no  stipulation  for  the  carry  on  any  suit  at  his  own  expense, 

commencement  of  any  suit  for  the  re-  or  to  look  alone  to  that  which  might  be 

covcry    of  the   property,  is   not  chara-  recovered  for  his  compensation.     It  does 

pbrtous.      Sprye    v.    Porter,   7    Ell.    &  not  appear  that  the  pay  was  dependent 

B.  58.    See  also,  for  instances  in  which  on  his  success,  which  is  the  important 

the     contract   was    held    champertous,  element,  deemed  prejudicial  to  the  public 

Wallis  V.  Duke  of  Portland,  3  Ves.  494;  repose,  and  therefore  illegal.     Here  the 

Stevens  v,   Bagwell,  15  Ves.  139;   Rey-  written  agreement  appears  to  be  nothing 

nell  z/.  Sprye,  i  DeG.,  M.  &  G.  677.    See  more  than  a  mode  adopted  for  giving 

also,  for  a  good  general  discussion  of  the  the  plaintiff  a  lien  on  a  portion  of  the 

old  law,  Prosser  v,  Edmonds,  i  Y.  &  C.  debt  claimed  to  be  due  as  security  for 

Exch.  481.  his  services  and  disbursements." 

8.  Martin  v,  Clarke,  8  R.  L   389;   5  7.  Price  v,  Carney,  75  Ala.  546. 

Am.   Rep.    586.      See  also   Lafferty  v.  8.  Moore  t/.  Ringo,  82  Mo.  468.     **By 

Jelley,  22  Ind.  471.  the   contract   B.'s  interest  in  the  land 

8.  Adye  V.  Hanna,47lowa,  264;  Board-  was  to  be  created  before  the  suit  was 

man  t'.  Thompson,  25  Iowa,  488;  Mitchell  to  be  brought.     Having  a  half  interest 

V,  Bell.  Cam.  &  N.  (N.  Car.)  17;  2  Am.  in  the  land,  it  would  have  been  right  and 

Dec.  627.  proper  that  the  plaintiff  should  contrib- 

4.  Elliott  V,  McClelland,  17  Ala.  206.  ute  half  of  the  costs  of  suit."     P.  474. 

See  also  Brown  v.  Beauchamp,  5  T.  B.  A  contract  is  valid  whereby  the  vendor 

Mon.  (Ky.)  413;  s.  c,  17  Am.  Dec.  81.  and  purchaser  of  land  agree  that  the 

6.  Anderson  t/.  Radcliffe,  Ell.  B.  &  E.  costs  and  expenses  incurred  by  the  latter 

(Eng.)  806.  in  a  joint  defence  against  an  ejectment 

A  purchase  pendente  Ute  of  the  subject  suit  for  the  land  and  in  a  proceeding  to 
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Parol  evidence  is  always  admissible  to  show  that  th^contract  is 

champertous.^  • 

8.  Szistenee  of  the  Old  Law  in  United  States.— In  the  United  States 
the  doctrines  of  maintenance  and  champerty  have  not  generally 
found  favor,  and,  where  they  exist  at  all,  have  been  in  many  States 
materially  modified  by  legislation/^      In  Texas,  California,  New 

Jersey,  and  Michigan  they  do  not  exist.*  In  Arkansas,  Ver- 
mant,  Connecticut,  and  Pennsylvania  their  existence  is  still  unde- 
termined.*    In  Maine,  Kansas,  Alabama,  Ohio,  Oregon,  West  Vir^ 

eojoin  such  snit  should  be  equally  divided,  revision  of  the  English  statutes  in  force 

and  that  the  latter's  share  should  be  in-  in  that  State  made  under  the  act  of  Nov. 

dorsed  upon  a  purchase-money  mortgage  24,  1792,  P.  L.  794.     Schomp  v,  Schenck, 

given  by  him  to  the  vendor.    Jones  v,  40  N.  t.  L.  195. 

Shaw,  56  Mich.  332.  In  Whitney  v»  Kirtland,  27  N.  T.  Eq. 

The  transfer  of  an  overdue  note  for  333,  however,  the  existence  of  the  law  of 
the  consideration  of  the  principal,  and  maintenance  appears  to  have  been  taken 
with  the  understanding  that  the  trans-  for  granted.  How.  Stat.  Mich.  §  9004; 
feree  shall  have  the  accrued  interest  if  he  Wildey  v.  Crane,  30  N.  W.  Rep.  327. 
can  collect  it,  and  that  if  the  note  cannot  In  these  States,  therefore,  there  is 
be  collected  it  shall  be  retransferred,  is  nothing  illegal  or  improper  in  an  attorney 
not  champerty,  and  cannot  be  pleaded  in  agreeing  to  prosecute  a  suit  for  a  part  of 
defence  to  suit  on  the  note  unless  in  some  the  subject-matter  of  the  litigation,  and 
way  the  agreement  is  injurious  to  the  such  a  contract  will  be  enforced.  Sharp- 
maker  of  the  note.  Taylor  v.  Gilman,  stein  v,  Fnedlander,  4  Pac.  C.  L.,  J.  (S. 
58  N.  H.  417.  C.  Cal.)  473. 

In  Maine  it  is  held  that  if  the  defend-  4.  In  Arkansas  the  case  of  Fletcher  v. 

ant  in  a  suit  at  the  request  of  a  third  per-  Ellis,  i  Hempst.  300,  appeared  to  recog. 

son  permits  him  to  assume  the  defence  nize  the  existence  of  the  law  of  piainte- 

upon  a  promise  of  such  third  person  to  nance  by  necessary  implication;  but  a  dif- 

indemnify  him  and  pay  all  costs  recovered  ferent  opinion  seems  to  have  prevailed 

against  him,   such  promise    cannot   be  in  Lytle  v.  State,  17  Ark.  608,  in  which 

avoided  upon  the  ground  of  maintenanoe.  it  was  held  that  an  attorney-at-law  may 

Koight  V,  Sawin,  6  Me.  361;  Goodspeed  purchase  of  his  client  an  interest  in  the 

V.   Fuller,    46    Me.    141;     Industry    v,  suit    in  consideration  of   services    ren- 

Starks,  65  Me.  167.  dered  and  to  be  rendered  in  the  prose- 

1.  Martin  v,  Clarke,  8  R.  I.  389;  Al-  cution  of  the  suit,  and   become  bound 

len  V.  Hawks,  13  Pick.  (Mass.)  79.  for   the    costs    in    the    prosecution    of 

8.  Graham  v,  Graham,  10  W.  Va.  355;  his  own  and  client's  rights  without  the 

Grier,  J.,  in  Roberts  v.  Cooper,  20  How.  violation  of  any  law  of  champerty  in  the 

(U.  S.)  467.     See  also  Boone  v.  Chiles,  State.     In   neither  case,   however,   was 

10  Pet.  (U.  S.)  177;  Barrel!  v.  Mohawk,  the  determination  of  the  question  abso- 
8  WalL  (U.S.)  153;  Armstrong  v,  Toler,  lutely  necessary  to  the  decision.     See 

11  Wheat.  (U.  S.)  258.  also  Merrick  &  Fenno  v,  Hull,  15  Ark. 
8.  Bentinck  v,  Franklin,  38  Tex.   58.  Rep.  344. 

See  also  Campbell  v.  Everts,  45  Tex.  In  Danforth  v,  Streeter,  28  Vt.  490,  C. 

106.  J.  Redfield  suggests  a  doubt  whether  the 

In  the  earlier  cases  the  law  of  main-  offences  of  maintenance  and  champerty 

tenance  had  been  recognized  by  implica-  exist  in  thpt  State.      See  also  Dorwin  v, 

tion.      White  v.  Gay,   i  Tex.  386;  Mc-  Smith,  35  Vt.  69. 

Mullen  V.  Guest,  6  Tex.  275 ;  Carder  v.  Their    existence   in    Connecticut    has 

McDennett,  12  Tex.  546;  Mathewson  v.  never  been  directly  adjudicated    upon. 

Fitch,  22  Cal.  86;  Hoffman  v,  Vallejo,  45  It  was  incidentally  referred  to  in  Stod- 

Cal.  564;  Ballard  v,  Carr,  48  Cal.    74;  dard  v.  Mix,  14  Conn.  23,  and  in  Bridge* 

Howard  v.  Throckmorton,  48  Cal.  482;  port   Bank  v.    N.  Y.,  etc.,  R.  Co.,  30 

Sharpstein  v.  Friedlander,  4  Pac.  C.  L.  J.  Conn.  231.     In   Richardson  v.  Rowtan, 

(S.  C.  Cal.)  473.  40  Conn.  565,  the  court  inclined  to  think 

In  New   Jersey  the  English  statutes  the  law  of  maintenance  did  not  exist  in 

against  maintenance,  i  Ed.  III.  c.  14;  20  that  State. 

El.  c  4,  etc.;  3  Ed.  I.  c.  25;  28  Ed.  I.  c.  In  County  of  Chester  v.  Barber,  i  Ont. 

iz,  were  omitted  as  inapplicable  in  the  (Pa.)  463,   Paxson,  J.,  seems  to  hare 
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ginia,  and   the  District  of  Columbia  their  existence   has   been 
distinctly  ftfccognized  ;^  whil(B  in  Maryland,  Virginia,  South  Caro- 
lina, and  New  Hampshire  it  has  been  recognized  by  necessary  im- 
plication.*    In  New  York  the  old  law  upon  the  subject  has  been  • 
abolished,  saving  in  so  far  as  it' has  been  re-enacted  by  statute;* 

considered    the   existence    of    the    doc-  ing,  or  in  consideration  of  having  placed, 

trine    in   Pennsylvania    doubtful.      But  in   the  hands  of  such  an  attorney"  any 

see  Com.  ^.  Dupuy,  Brightly  (Pa.).  44;  demand  for  collection.  The  code  revision 

Patten  v.  Wilson,  34  Pa.  St.  299.  changed  somewhat  the  language  of  the 

1.  Gowers  v.  Norvell,  i  Me.  292;  prohibition,  but  nevertheless  must  be 
Palmer  v.  Dougherty,  33  Me.  502;  R.  S.  4cemed  a  substantial  re-enactment  of  the 
c.  122,  §  12.  In  Frost  v.  Paine.  12  Me.  earlier  sections.  Browning  v.  Marvin, 
III,  the  existence  of  the  doctrine  was  100  N.  Y.  148. 

recognized  by  implication.  As  to  the  A' devisee  whose  title  under  the  will  is 
statutory  abrogation  of  32  Hen.  VIII.  c.  threatened  by  proceedings  before  the 
9,  see  Pratt  v.  Peirce,  36  Me.  448;  Hovey  surrogate  may  give  an  attorney  a  deed 
V.  Hobson,  5z  Me.  62;  Atchison.  Topeka,  for  one  undivided  half  part  of  the  prop- 
etc,  R.  Co.  V.  Johnson,  29  Kan.  218;  erty,  taking  back  his  covenant  to  conduct 
Holloway  v.  Lowe,  7  Porter  (Ala.),  488;  the  defence  to  its  close,  paying  all  costs 
Byrd  v.  Odem,  9  Ala.  755;  Elliott  v.  and  expenses  of  the  litigation,  and  in- 
McClelland,  17  Ala.  206;  Thompson  v,  demnifying  the  devisee  against  all  such 
Marshall,  36  Ala.  504;  Jenkins  v.  Brad-  liability  without  violation  of  the  statute, 
ford,  59  Ala.  400;  Ware  v.  Russell,  70  *' The  agreement  appears  to  have  been 
Ala.  174;  45  Am.  Rep.  82;  Ins.  Co.  v,  purely  one  of  compensation.  .  .  .  The 
Tunstall,  72  Ala.  142;  Key  v,  Vattier»  i  contract  in  no  respect  induced  the  litiga- 
Ohio,  132;  Meakly  v.  Hall,  13  Ohio,  167;  tion.  That  was  already  begun,  and  ex- 
Graham  V.  Graham,  10  W.  Va.  355;  An-  isted  independently  of  the  agreement, 
dersonz'.  Caraway,  27  W.Va.  396;  Dahms  and  originated  in  other  causes.  .It  did 
V.  Sears,  iz  Pac.  Rep.  (S.  C.  Or.)  891;  not  tend  to  prolong  the  litigation.  It 
Stanton  v.  Haskin,  i  McArthur  (U.  S.  niade.it  to  the  interest  of  the  attorney  to 
C.  C),  558.  close  it  as  briefly  and  as  promptly  as 
In  none  of  these  ca«es  was  the  question  possible,  and  at  as  little  cost  and  expense 
whether  it  is  an  essential  element  of  as  prudence  would  permit.  .  .  .  The 
champerty  that  the  champertor  maintain  plaintiff,  therefore,  stirred  up  no  strife, 
the  suit  at  his  own  expense  directly  ad-  induced  no  litigation.  .  .  .  The  statute 
judicated.  presupposes  the  existence  of  some  right 

2.  Schaferman  v.  O'Brien,  28  Md.  565;  of  action,  valueless  unless  prosecuted  to 
Major's  Ex'rs  z/.  Gibson,  I* P.  &  H.  (Va.)  judgment,  which  the  owner  might  or 
48.                     '  might  not  prosecute  on  his  own  behalf, 

Neither  the  Virginia  Code  compiled  in  but  which  he  is  induced  to  place  in  the 

1863  •  nor  the  Maryland  Revised  Code  of  hands  of  a  particular  attorney  by  reason 

1878  has  any  provision  upon  the  sub-  of  his  agreement    to  loan  or   advance 

ject.  money  to  the  client.     It  contemplates  a 

In  South  Carolina^  while  the  existence  case   in  which   the  action   might  never 

of  the  old  law  in  a  modified  form  is  recog-  have  been  brought  but  for  the  induce- 

nized,  it  is  said  that  champerty  does  not  ment  of  a  loan  or  advance  transferred  by 

apply  to  a  bona  fide  purchaser  of  any  the  attorney,  and  in  which  the  latter  by 

right  whether  in  possession  or  in  action,  officious  interference  procures  a  suit  to 

Verdier  v,  Simmons,  2  McCbrd  (S.  C),  be  brought  and  obtains  a  retainer  in  it. 

385;  Fraser  v.  Charleston,  13  S.  Car.  533;  .  .  .  The  attorney  loaned  nothing  and  he 

State  V.   Chitty,    Bailey  (S.   Car.),  401 ;  advanced  nothing  to  the  client  which  the 

Knox  V.  Martin,  8  N.  H.  157;  Christie  v,  latter  was  bound  to  reimburse.     Simply 

Sawyer,  44  N.  H.  298;  Taylor  v.  Gelman,  he  was  paid  in  advance  an  agreed  price, 

58  N.  H.  417.  taken  in  land  instead  of  money,  and  out 

8.  Sedgwick  v.  Stanton,  14  N.  Y.  289.  of  which  he  was  first  to  pay  costs  and  ex- 

The  statute  3  R.  S.  (6th  Ed.)  449,  §§  penses.  The  facts  before  us  are  not  within 

59.  60;  Code  g§  73,  74,  forbids,  first,  the  the  terms  of  the  statute,  as  it  respects  a 

purchase  of  obligations  (named  therein)  *  demand,'  which  is  the'subject  of  *  coltec- 

by  an  attorney  for  the  purpose  and  with  tion;'  but   our   conclusion    rests    more 

the  intent  of  bringing  suit  thereon;  any  strongly  upon   the  conviction  that  the 

loan  or  advance  or  agreement  to  loan  or  agreement  made  was  one  for  compensa- 

advance  "  as  an  inducement  to  the  plac-  tion  merely,  and  had  in  it  no  Ticious  ele- 
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and  in  Louisiana  the  whole  matter  is  regulated  by  the  code.^ 
In  Delaware,  Georgia,  Illinois,  Iowa,  Missouri,  Wisconsin,  Minne- 
sota, Mississippi,  Tennessee,  West  Virginia,  and  Rhode  Island  to 
render  the  contract  champertous  a  stipulation  for  the  payment  of 
costs  by  the  alleged  champertor  is  essential/^  In  Indiana,  Kentucky, 

ment  of  inducing  litigation  or  holding    sue,  it  wa$  held  not  within  the  statute. 

oat  bribes  for  a  retainer."    Fowler  v,  Moses  v,  McDivitt,  88  N.  Y.  62. 

Callan,  5  East.  Rep.  549.    See  also  Mott  If  before  the  purchase  a  suit  was  in- 

V.  SnuUi,  30  Wend.  (N.  Y.)  2T2;  3maU  v,  stituted  and  was  then  pending,  the  pur- 

Mott,  22  Wend.  (N.  Y.)  403;  102  N.  Y.  chase  is  not  within  the  act.     Wetmore 

395:    Hall  v..Gird,  7  Hill  (N.  Y.).  586;  v.  Hegeman.  88  N.  Y.  69. 

Voorhees  v.  Dorr,  51  Barb.  (N.  Y.)  580.  As  to  buying  and  selling  dormant  titles, 

As  to  services  of  unprofessional  char-  set  pest,  %  7. 

acter,  not  strictly  prohibited  by  statute,  1.  Article  2624  of  the  Code  of  Lonlsi- 

see  Harris  v.  Roof,  10  Barb.  (n.  Y.)  489;  ana  provides  that  '*  Public  officers  con- 

Sedgwick  v.  Stanton,  14  N.  Y.  289.  nected  with  courts  of  justice,  such  as 

libe  statute  does  not  apply  to  the  ad-  judges,  advocates,  attorneys,  clerks,  and 

vances  made  to  assist  a  needy  client  in  sheriffs,  cannot  purchase  litigious  rights 

^pporting  his  family,  long  after  the  suit  which  fall  under  the  jurisdiction  of  the 

has  been  commenced,  and  after  one  trial  tribunal  in  which  they  exercise  their  func- 

has   been    bad.      Bristol    v,    Dann,    12  *tions,  under  penalty  of  nullity  and  of  hav- 

Wend.  (N.  Y.),  142;  s.  c,  27  Am.  Dec.  ing  to  defray  all  costs,  damages,  and  in- 

122,  decided  under  2  Rev.  Stat.  288,  terest."    See  also  McMicken  v.   Perin« 

§§  71.  7a.  18  How.  (U.  S.)  507. 

The  provisions  <of  2  Rev.  Stat.  288,  §§  The  transfer  of  litigious  rights  to  other 
71.  75.  making  it  an  offence  for  an  attor-  persons  is  regulated  by  chapter  12,  Re- 
ney  to  purchase  a  chose  in  action  for  the  vised  Civil  Code,  art.  2652,  which  pro- 
purpose  of  bringing  suit  thereon,  only  vides  that  he  against  whom  a  litigious 
apply  where  the  purchase  is  made  with  right  has  been  transferred  may  get  him- 
ao  intnti  to  bring  suit  upon  the  demand,  self  released  by  paying  to  the  transferee 
Where  there  is  no  suit,  the  mere  purchase  the  real  price  of  the  transfer ,- together 
of  a  chose  in  action  is  not  /^r  se  within  with  interest  from  its  date.  Clay  v» 
the  statute.  The  illegal  intent  must  be  Ballard,  9  Rob.  (La.)  308;  Flower  v. 
proved.  Hall  v,  Bartlett,  9  Barb.  (N.  Y.)  O'Connor,  7  La.  207;  Morgan  v.  Brown, 
297.      *  12  La.  Ann.   159;  Walker  v.  Bietry,  24 

The  statute  is  not  violated  by  a  pur-  La.  Ann.  349. 

chase  in  good  faith  for  the  purpose  of  8.  Bayard  v.  McLane,  3  Harr.  (Del.) 

protecting  some  other  right     Van  Reus-  139;    Moses    v.    Bagley,    55    Ga.    283; 

selaer  v.   Sheriff,    i   Cow.  (N.  Y.)  443;  Meeks  v.  Dewberry,  57  Ga.  263;  Taylor 

Searing    v.   Brinkerhoff,    5  Johns.    Cb.  v,   Hinton,   66  Ga.   743;   Thompson  v, 

329;  Williams  V.  Mathews,  3  Cow.  (N.Y.)  Reynolds,  73   III.  11:  Coleman   v,  Bil- 

252;   Baldwin   v,  X^eson,   2   Barb.  Ch.  lings,  89  111.  183:  West  Park  Comm'rs 

(N.  Y.)  306.  V,  Coleman,  108  111.  591.     The  decisions 

The  prohibition    applies  to  suits    in  in  this  State  are  vacillating.      In  the 

equity  as  well  as  law.     Mann  v.  Fair-  last  case   it   was   said    to   ^  essential 

child,    14  Barb.   (N.  Y.)  548.     Compare  that  the  costs  of   the  suit  or  some  of 

Mann  v.  Fairchild,  5  Barb.  (N.  Y.)  108.  'them  be  paid,  or  agreed  to  be  paid,  by 

The  prohibition  only  applies  to  courts  the  champertor.     In   Newkirk  v.  Cone, 

of  record.   Goodell  v.  People,  5  Park.  Cr.  18  111.  453,  the  old  law  was  said  to  have 

(N.  Y.)  206.  been  abolished,   but    this  was  substan- 

The  statute  does  not  embrace  a  case  tially  overruled  in  Thompson  v.   Rey- 

where  some  other  purpose  induced  the  nolds,  73  111.  11.   See  alsoFetrowv.  Mer- 

porchase,  and    the    intent   to    sue  was  riwether.  53  111.  275;  Zeigler  v,  Hughes, 

merely  incidental  and  contingent.  Where  55  111.  288:  C.  &  N.  W.  R.  Co.  v.  Boiler, 

therefore,  in  an  action  by  an  attorney  as  7  Brad.  (111.)  625.     Compare  McGoon  v. 

an  assignee  upon  a  bond,  the  eviden(fe  Ankeny,  11  111.  558;  Norton  v.  Tuttle,  60 

tended  to  show  that  the  purpose  of  the  111.  130;  Gilbert  v.  Holmes,  64  111.  548; 

plaintiff  in  purchasing  a  bond  was  to  use  Torrence  v,  Shedd,  112  111.  466;  Jewell  v, 

a  to  compel  the  defendant,  as  a  condition  Neidy,  61  Iowa,  299;  16  N.  W.  Rep.  141 ; 

o(f  the  extension  of  the  time  of  payment,  Vimont   v,   Chicago,    etc.,    R.  Co.,  64 

to  assign  to  him  certun  stock  Ota  corpo-  Iowa,   513:  Adye  v,   Hanna,  47   Iowa, 

imtton,  and,  if  be  would  not  comply,  to  264.     In  Wright  v.  Meek,  3  G.  Gr.  47a,  it 
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Massachusetts^  and  North  Carolina  Hawkins'  definition  is  followed, 
aild  such  stipulation  is  unnecessary.^ 

3.  Beoognized  Exceptions. — It  has  been  seen  that  the  gist  of  the 
oflfence  of  maintenance  is  that  the  interference  is  officious  ;^  where, 
therefore,  a  party  either  has,  or  honestly  believes  that  he  has,  an 
interest,  either  in  the  subject-matter  of  the  litigation  or  in  the 
question  to  be  determined,  he  may  assist  in  the  prosecution  or 
defence  of  the  suit,  either  by  furnishing  counsel  or  contributing 
to  the  expenses,*  and  ftiay,  in  order  to  strengthen  his  position, 
purchase  the  interest  of  another  party  in  addition  to  his  own.* 
The  interest  may  be  either  small  or  great,  certain  or  uncertain, 

was  held  that  the  law  of  maintenance  did  Beattie,  32  L.  J.  Ch.  734;  Earle  v.  Hop- 

not  exist  in  that  State,  but  this  position  wood,  9  C.  B.  N.  S.  566;  30  L.  J/  C.  B. 

was  overruled  in   Boardman  v.  Thomp-  217. 

son,   25   Iowa,  488;    and   McDonald  v,  8.  Thompson  v.  Marshall,  36  Ala.  504; 

Chicago  R.  Co.,  29  Iowa,  17O;  Duke  v,  s.  c,  76  Am.  Dec.  328. 

Harper,  66  Mo.   51;  Jeffries  v,  Mut.  L.  8.  **  Wherever   any    persons  claim    m 

Ins.   Co.,  29  Alb.   L.  J.  (U.  S.  S.  C.)  •common  interest  in  the  same  thing,  as 

192;  s.  c,  4  Sup.  Ct  Rep.  8;  Million  v.  in  a  way,  churchyard,  or  common,  etc., 

Ohnsorg,    10  Mo.   App.   432;  Allard  v.  by  the  same  title,  they  may  maintain  one 

Lamirande,   29  Wis.    502;    Kusterer  v,  another  in  a  suit  relating  to  the  same." 

City  of  Beaver  Dam,  56  Wis.  471.     See  i  Hawk.  P.  C.  (Curw.  Ed.)  458,  g  24; 

also  Stearns  v,  Felker,  28  Wis.  594;  and  Hunter  v,  Daniel,  4   Hare  (Eng.),  420; 

McLimans  v.  City  of  Lancaster,  23   N.  Frost  v.  Paine,  12  Me.  iii;  Call  r.  Caief, 

W.  Rep.  N.  S.  (S.  C.  Wis.)  689;  Canty  v.  13  Met.  (Mass.)  362:  Thallhimer  v.  Brink- 

Latterner.  31  Minn.  239.  erhoff,  3  Cow.  (N.  Y.)  623;  s.  c.,15  Am. 

In  Mississippi,  to  bring  an  agreement  Dec.  308;  Tilroan  v.  Searcy,  7  Humph, 

within  the  rule  against  champerty  it  must  (Tenn.)  347. 

appear  that  the  champertor  agreed  to  The  interest  may  be  merely  in  the  de- 
carry  on  the  suit  at  his  own  expense,  and  termination  of  the  question.  Thus  where 
that  the  agreement  was  made  before  suit  several  persons,  being  taxed  for  the  sup- 
commenced,  and  was  its  moving  cause,  port  of  public  worship  by  a  parish  not  of 
Moody  V.  Harper,  38  Miss.  601.  their  denomination,  bound    themselves 

In  Tennessee,  see  Hayney  v,  Coyne,  each  to  pay  his  proportion  of  the  expense 
10  Heisk.  (Tenn.)  339;  Vincent  v,  Ashley,  of  defending  any  suit  against  any  one  of 
5  Humph.  (Tenn.)  594;  and  Anderson  v.  their  number  for  such  taxes,  and  the  cose 
Caraway,  27  W.  Va,  396;  Martin  v,  of  any  other  legal  mode  of  resisting  pay- 
Clarke,  8  R.  I.  389;  5  Am.  Rep.  586;  Orr  ment  thereof,  it  was  held  not  to  be  main- 
V,  Tanner,  12  R.  I.  94.  tenous.     Gowers  v,  Nowell,  i  Me.  292; 

1.  Scobey  v,  Ross,  13  Ind.  117:  Quig-  .  Findon  v,  Parker,  11  Mees.  &  W.  (Eng.), 

ley  V,  Thompson.  53  Ind.  317;  Rust  v,  675. 

Larue,  4  Litt.  (Ky.)  419;  14  Am.  Dec.  On  the  same  principle  one  maylaw- 

172;  Brown  v,  Beauchamp,  5  T.  B.  Mon.  fully  contribute  to    the    expenses  of   a 

(Ky.)4i3;  s.  c,  17  Am.  Dec.  8z;  Rust  v,  criminal  prosecution,  for  every  member 

La  Rue,   4  Litt.   (Ky.)  4x1;    Davis    v,  of  the  community  is  in  some  sense  a  party 

Sharron,  15  B.  ModT  (Ky.)  64;  Thurston  to  such  a  suit.     Com.  v,  Dupuy,  Brighc- 

V,  Percival,  i  Pick.  (Mass.)  418;  Lathrop  ly  (Pa.),  44. 

V.  Amherst   Bank,   9  Met.  489;  Martin  It  is  sufficient  if  the  party  honestly  be- 

V,  Amos,    13   Ire.  (N.  C.)  201 ;   Barnes  lieves  that  he  has  an  interest  in  the  de- 

V.   Strong,    I   Jones   Eq.  (N.    C.)    zoo;  termination  of  the  question,  although  it 

Slade  V,  Rhodes,  2  Dev.  &  B.  (N.  Car.)  may   turn    out    that  he  was    mistaken. 

24.  Findon  v,  Parker,  11  Mees.  &  W.  675; 

The  English  authorities  do  not  require  McCall     v,     Copehart,     20    Ala.     521; 

an  agreement  to  pay  costs  to  render  the  Vaughan  v,  Marable,  64  Ala.  60;   Story 

contract  void.    Stanley  v,  Jones,  7  Bing.  on  Cont.  §  579;  Wickham  v,  Conklin,  8 

(N.  C.)  367;   Reynell  v,  Sprye,  21  L.  J.  Johns.  (N.  Y.)  220. 

Ch.  533;  Sprye  v.  Porter,  7  El.  &  Bl.  80;  4.  Thompson  v,  Marshall,  36  Ala.  504; 

26  L.  J.  Q.  B.  64;  Hilton  v.  Woods,  L.  s.  c,  76  Am.  Dec.  328;  Blackerly  t/.  Hoi- 

R.  Eq.  432;  37  L.  J.  Ch.  194;  Prince  v,  ton,  5  Dana  (Ky.),  520. 
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vested  or  contingent ;  but  it  is  essential  that  it  be  distinct  from 
what  he  may  acquire  from  the  party  maintained.^ 

Thus  a  vendor  with  warranty  may  uphold  his  vendee  in  a  suit 
about  the  title ;  ^  an  heir-apparent  may  do  the  same  for  an  ances- 
tor of  lands  in  fee  ;^  a  husband  may  join  in  measures  to  recover 
lands  in  which  his  wife  has  a  potential  interest;^  a  cotenant 
agree  to  clear  the  title  by  suit  at  his  own  expense  ;^  and  a  guaran- 
tor assist  in  prosecuting  a  suit  against  the  principal  debtor.' 

In  an  action  for  maintenance  it  is  a  good  defence  that  the  party 
maintaining  the  suit  and  the  party  maintained  are  united  by  ties 
of  kindred  or  affinity,  or  stand  in  the  relation  of  landlord  and 
tenant,  or  master  and  servant,  or  that  the  defendant  assisted  the 
party  out  of  charity,  believing  him  to  be  oppressed.''  Mere  rela- 
tionship by  blood  or  marriage  will  justify  parties  in  assisting  each 
other  in  their  suits,  so  far  as  mutual  affection  and  regard  for  each 
other's  rights  and  interests  may  induce  them  to  do  so ;  but  the 
exception  can  only  be  carried  so  far  as  is  consistent  with  the  idea 
that  the  party  is  influenced  by  that  desire  to  benefit  his  relation 
which  the  law  supposes,  and  not  by  motives  of  self-interest.^     It 

1.  Blasters.  Miller,  4  T.  R.  (Eng.)34o;  o  Met.  (Mass.)  489;  Ferine  v.  Dunn,  3 

Lathropv.  Amherst  Bank,  9  Met.  (Mass.^  Johns.  Ch.  508;  Elborough  t^.  Ayers,  L. 

489:  Hawk.  P.  C.  (Curw.  Ed.)  p.  456,  §§  R.  10  Eq.(Eng.)367:  Findon  v.  Parker,  11 

14-17,  90-23.      See    also    Wickham    v. '  Mees.  &  W.  (Eng.)675;  Harris  n.  Briseo, 

Conklin,  8  Johns.  (N.  Y.)  220;  Perine  v.  L.  R.17  Q.  B.  D.  504;  55  L.  T.  Q.  B.  423; 

Dunn,  3  Johns.  Ch.  (N.  Y.)  508;  Tilman  55  L.  T.  14;  34  W.  R.  729;  Bristol  v.  Dam, 

r.  Searcy,  7  Humph.  (Tenn.)  347;  Cooley  12  Wend.  (N.  Y.)  142. 

V.  Osborne,  50  Iowa,  526.  It  has  been  held  in  Kew  Hampshire 

8.  Williamson  v.  Sammbns,   34    Ala.  that  an  attorney  may  render  services  and 

691;  Goodspeat  v.  Fuller,  46  Me.  141.  advance  money  in  carrying  on  a  lawsuit 

8.  Hawk.  P.  C.  (Curw.  Ed.)  457,  §  18.  for  a  man  without  property,  relying  up- 

See  also  Fersse   v,  Persse,  7  CI.  &  F.  on  an  agreement  that  he  shall  be  first 

(Eng.)  279.  paid  out  of  the  funds  recovered.  Christie 

A  contract  between  the  vendor  and  v.  Sawyer.  44  N.  H.  298. 

purchaser  of  a  parcel  of  laud  to  share  be-  In  State  v.Chitty,  i  Bailey  (S. Car.),  401, 

tween  them  the  expenses  of  a  successful  it  was  said  that  justice  alone  must  be  the 

defence  to   a  foreclosure  suit  in  which  end  in  view  in  maintaining  a  poor  liti- 

they  wefe  codefendants  is  not  champer-  gant,  and  if  the  transaction  be  turned  to 

tous     Alien  v.  Frasee,  85  Ind.  283.     See  purposes  of  speculation  by  a  stipulation 

also  Jones  v.  Shaw,  56  Mich.  332.  for  a  share  of  the  verdict  or  judgment,  it 

4.  Thallhimer  v,  Brinckerhoff,  3  Cow.  will  be  champerty. 

(N.Y.)  623;  s.  c,  15  Am.  Dec.  308;  Gille-  8.  Barker  v.  Barker,  14  Wis.  131. 

land  V,  Failing,  5  Den.  (N.  Y.)  308.  A  son  may  agree  to  assist  his  father  in 

8.  Anderson  v.  Caraway,  27  W.  Va.  the  defence  of  a  suit  brought  against  him. 

396.     See  also  Thompson  v.  Marshall,  36  Yet,  if  he  agree  to  do  so  for  an  interest 

AJa.  504.  in  the  property,  it  has  been  held  that  the 

One  who  is  really  a  party  in  interest  agreement  will   be  void  for  champerty, 

and  bound  for  the  costs  may  agree  with  because  he  will  not  be  allowed  to  make  a 

another  party  in  interest  to  pay  the  en-  financial  speculation  out  of  hts  filial  duty, 

tire  costs  if  the  latter  will  loin  in  the  Barnes  v.  Strong,  i  Jones  £q.  (N.  Car.) 

suit.    Jewel    v,  Neldy,  16  N.  W.   Rep.  100;  Burke  v.   &reene,  2   B.  &  B.  Eq. 

(Iowa)  141.  (Eng.)  521.     See  also  Cholmondeley  v. 

6.  Baitholoroew  County  Commission-  Clinton.  2  Jac.  &  Walk.  (Eng.)  135;  Pow- 
ers V,  Jameson,  86  Ind.  154.  ell  v.  Knowles,  2  Atk.  (Eng.)  224;  Bayly 

7.  X  Hawk.  P.C.  458  (Curw.  Ed.),  %  26  v,  Tvrrel,  2  B.  &  Beat.  (Eng.)  358. 

et  uq\  ^  Bouv.  Diet,  oo;  Thallhimer  v.  Where,  however,  poor  young  women, 
Briflckerboff.  3  Cow.  ^.Y.)623;  s.c,  15  confiding  in  their  uncle,  conveyed  to  him 
Am.  Dec.  306;  Lathropv.  Amherst  Bank,     their   interest   in  land    In    order    that 
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is  also  a  good  defence  that  the  defendant  is  art  attorney  or  coun- 
sellor at  law,  and  rendered  the  assistance  complained  of  in  the  ex- 
ercise of  his  profession.* 

4.  Contingent  Feea. — ^The  general  rule  appears  to  be  that  contracts 
to  pay  contingent  fees  for  legal  services,  made  in  abundant  good 
faith,  uberrima  fide ^  without  suppression  or  reservation  of  facts,  or 
exaggeration  of  apprehended  difficulties,  or  undue  influence  of  any 
sort  or  degree,  and  where  the  compensation  bargained  for  is  abso- 
lutely just  and  fair,  so  that  the  transaction  is  characterized  through- 
out by  "  all  good  fidelity  to  the  client,"  are  valid,  and  will  be  en- 
forced.^ Thus  an  agreement  to  pay  counsel  a  fee  equal  to  one 
fourth  the  value  of  the  land  recovered,*  to  pay  a  reasonable  per- 
centage upon  the  amount  recovered,*  or  to  pay  "  a  sum  equal  to 
one  tenth,  the  damages  which  might  be  recovered,"*  or  to  pay  a 
specific  sum  of  money  out  of  the  proceeds  of  the  land  in  suit,  when 
sold  by  the  client,  if  recovered,  is  not  champertous.*    The  validity 

he  might  bring  an  action*  in  his    own  the  costs  and  expenses.  It  does  not  show 

name  for  its  recovery — be  to  be  compen-  that  the  attorneys  were  to  have/0f/  or 

sated  in  case  of  success — it  was  held  that  profit  out  of  the  thing  in  contest^  or  that 

the   arrangement  was  free  from  cham-  the  contract  was  made  in  its  actual  form 

perty,  and  equity  would  compel  him  to  in  order  to  secure  such  part  or  profit  in 

convey  the  land.     Wright  v,  Cain,  9  N.  evasion  of  the  statute."    Marshall,  C.  J. 

Car.  296.  In  Withite  v.  Roberts,  4  Dana  (Ky.),  172, 

1.  2   Bouv.    Diet.   90;    Thompson   v.  it  was  further  said  that  the  litigant  may 

guiR^cyi  53  ^^^'  ^'!  Thallbimer  v.  regulate  his  attorney's^ fee  by  the  value 
rinckerhoff,  3  Cow.  (N.  Y.)  623;  15  Am.  or  half  the  value  of  the  property  in  con- 
Dec.  308.  test,  as  well  as  by  the  value  of  any  other 
The  assistance  rendered,  however,  property.  In*  McPherson  v.  Cox,  96  U.  S. 
must  be  strictly  professional,  for  a  law-  404,  it  is  to  be  observed  that  the  attorney, 
yer  is  not  more  justified  in  giving  money  by  the  contract,  was.  neither  to  pay  the 
to  his  client  than  another  man.  i  Rus-  costs,  nor  accept  the  land  or  any  part 
sell  Crimes,  179.  thereof,  as  his  compensation.     See  also 

2.  Ex  parte  Plitt,  2  Wall.  Jr.  (U.  S.)  Stanton  v,  Embrey,  93  U.  S.  548;  Wylie 
453;  s.  c,  16  Cent.  L.  J.  462.  v.  Coxe,  15  How.  (U.  S.)  415;  Trist  v, 

8.  Ramsey  v.  Trent,  zo  B.  Mon.  (Ky.)  Child,  21  Wall.  (U.  S.)  441;  s.  c,  i  McA. 

336.  i;  Stanton  z/.  Haskin,  i  Mc Arthur  (D.C.), 

4.  Wright  V,  Tebbits,  91  U.  S.  252.  558. 

6.  Evans  v.  Bell,  6  Dana  (Ky.),  470;  As  supporting  or  recognizing  the  valid- 
Major  V,  Gibson,  i  Patton  &  H.  (Ky.),  ity  of  contracts  for  contingent  fees,  see 
48.  Kusterer  v,  Beaver  Dam.  56  Wis.  471; 

6.  McPherson  v.  Cox,  96  U.  S.  404.  s.  c,  43  Am.  Rep.  725;  Clay  v,  Ballard, 

In  the  leading  case  of  Ramsey  V.  Trent,  9  Rob.  (La.)  308;  Flower  v.  O'Connor,  7 

10  B.  Mon.  (Ky.)  341,  above  referred  to,  La.  207;  Morgan  v.  Brown,  12  La.  Ann. 

a  contract  to  pay  counsel  a  fee  equal  to  159;  Walker  v.  Bietry,  24  La.  Ann.  349; 

one  fourth  of  the  value  of  the  land  re-  Whitehead  v.  Ducker,  11  S.  &  M.  (Miss.) 

covered  less  costs  of  suit,  and  to  wait  98;  Quint  z'.  Ophiss,  4  Nev.  305 ;  Christie 

until  the  land  was  sold,  was  held  not  v.  Sawyer,  44  N.  H.  298;  Taylor  v.  Gil-. 

ehampertous.     "Although  the   contract  man,  58  N.  H.  417;  Cross  v.  Bloomer, 

implies  that  the  employers  may  look  to  the  6  Bax.  (Tenn.)  74;  Dickinson  c^.  Devlin, 

sale  of  the  land  for  the  means  of  paying  46  N.  Y.  Sup.  Ct.  332;  Allison  v.  Scheeper, 

the  fee,  it  does  not  give  to  the  attorneys  9  Daly  (N.  Y.),  365;    Porter  v,  Pomly, 

any  specific  right  to  the  proceeds,  and  39  N.Y.  Super.  Ct.  219;  Haight  v.  Moore, 

the  reference  to  one  fourth  oi  the  value  37  N.  Y.  Super.  Ct.  i6z;  Marsh  v.  Hoi- 

of  the  land  is  only  for  the  purpose  of  brook,  2  Abb.  App.   Dec.  (N.  Y.)  176; 

measuring  or  ascertaining  the  fee.    The  Benedict  v.  Stuart,  23  Barb.  (N.  Y.)  424; 

terms  of    the   contract    show  that    the  Ogden  v.  Des  Artes,  4  Duer  (N.  Y.),975; 

fee  was  to  l>e  regulated  by  the  value  of  Cougfalin  v,  N.  Y.  R.  Co.,  7T  N.  Y.  443; 

the  recovery,  in  a  certain  manner  with  s.  c,  27  Am.  Rep.  75;  Lytle  v.  State,  17 
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of  such  a  contract  is  not  interfered  with  by  the  fact  that  the  attor- 
ney is  also  a  material  witness  in  the  case,  when  it  does  not  appear 
that  the  fee  was  at  all  intended  as  a  reward  for  the  attorney's  ser- 
vices as  a  witness.^ 

5.  After  Litigation  SndedL — After  the  litigation  is  ended  an  attor- 
ney may  lawfully  contract  for  remuneration  out  of  the  subject  of 
the  suit,  even  where  such  a  contract,  if  previously  made,  would  be 
regarded  as  champertous.^  Thus  the  purchase  of  an  interest  in 
property  in  litigation  by  an  attorney,  after  a  judgment,  is  not 
illegal,^  nor  is  an  assignment  to  him  of  a  part  of  a  judgment  for  his 
fee  void.* 

6.  Advanoing  Cofti. — The  law  against  champerty  and  maintenance 
has  never  forbidden  an  attorney  retained  in  a  case  to  advance 
money  to  pay  the  incidental  costs  of  the  litigation ;  and  even  though 
he  advance  money  to  pay  such  costs  without  special  agreement  he 
may  recover  from  his  client  the  amount  so  advanced.*  Where  the 
special  contract  between  the  attorney  and  client  is  void  for  cham- 
perty, the  attorney  has  been  allowed  to  retain  the  amount  of  costs 
actually  advanced.^     If,  however,  the  contract  amounts  to  a  war- 

Ark.  608;  Backus  v.  Byron;  4  Mich.  535;  The  fact  that  a  client  has  contracted  to 

Dahms  v.  Sears,  iz  Pac.  Rep.  (Or.)  891;  pay  a  contingent  compensation  does  not 

Bent  V.  Priest,  10  Mo.  App.  543;  Davis  discredit  him  as  a  witness;  nor  does  it 

V.  Sparrow,  15  Iowa,  68;   Boardman  v.  give  the  attorney  such  an  interest  in  the 

Thompson,  25  Iowa,  489;  McDonald  v,  cause  of  action  as  to' make  his  admis- 

Chicago  R.  Co.,  25  Iowa,  171;  Jewel  v,  sions  competent  or  to  make  him  liable 

Neidy,  61  Iowa,  235;  s.  c,  16  K.  W.  Rep.  for  costs.     Sussdprf  v.  Schmidt,  56  N.  Y. 

141;  Gilchrist  v.   Brand,    58   Wis.    184;  319.                              * 

Miles  V.   0*Hara,   i  S.  &  R.  (Pa.)  32;  2.  Walker  v.  Cuthbert,   10  Ala.   113; 

Boulden  ».  Hebel,  17  S.  &  R.  (Pa.)  312;  Floyd  v,  Goodwin,  8  Yerger  (Tcnn.),  484; 

Siroheecker  v.  Hoffman,  7  Harris  (Pa.),  s.  c,   29  Am.   Dec.   130.     See   Lytic  v, 

227;  McFarland's  Est,  4  Barr  (Pa.),  149;  State,   17  Ark.  608;  Hickey  v.  Baird,  9 

Dickerson  v.  Pyle,  4  Phila.  (Pa.)  257;  Mich.  32. 

Chester  Co.  v.  Barber.  97  Pa.  St.  455;  8.  McMicken  v.  Perin,  18  How.  (U.S.) 

Perry  v.   Dicken.  18  Cent.  L.  J.  353;  s.  507.     The  decision,  however,  was  made 

c,  105  Pa.  St.  83;  s.  c,  51  Am.  Kep.  181;  under  the  Louisiana  Code. 

Hickey  v,  Baird,  9  Mich.  32;  Stansell  v.  4.  Ross  v.  Chicago,  etc.,  R.  Co.,   55 

Lindsay,  50  Ga.  360;  Newkirk  v.  Cone,  Iowa,  691. 

18  111.  449.  After  a  sale  and  purchase  of  property. 

Such  contracts  are  not  favored  in  Eng-  the  champertous  contract  entered  into  to 

land.     Stanley  v.  Jones,  7  Bing.  309;  s.  obtain  the  judgment  cannot   be   raised, 

c,  5  M.  &  P.  193;  Sprye  v.  Porter,  7  E.  Whitney  v.  Kirtland,  27  N.  J.  Eq.  333. 

&  B.  58;  Reynell  v.  Sprye,  8  Hare,  222;  5.  Lewis  v,  Samuel,  8  Q.  B.  485;  Box 

I  D.   M.  &  G.  >66o;  Morgan  v.  Taylor,  v,    Barnaby,  Hob.  Z17;  Guy  v.  Gower, 

lor,  5  C.  B.  N.  S.  653.     Nor  is  the  Ken-  March,  273;  Christy  z/.  Douglass.  Wright, 

tncky  case  followed  in  Alabama.     Hoi-  485;    Anderson  v.  Radcliffe,  El.   Bl.  & 

loway  ».  Lowe,.  7  Port.  (Ala.)  488,  El.  817;    28  L,  J.  Q.    B.    32;    Scott  v. 

An  agreement  to  pay  a  contingent  tom-  Miller,  28  L.  J.  Ch.  584;  Hawkins  P.  C. 

pensation  creates  an  equitable  Hen  on  the  vol.  i.  460. 

fund  recovered.  Williams  v,  Ingersoll,  As  to  the  question  whether  a  solicitor 
23  Hon  (N.  Y.),  284;  Wylie  v.  Coxe,  15  can  make  an  agreement  to  take  a  fixed 
How.  (U.  S.)  416.  See  also  Maylin  v,  sum  either  "to  bring  the  suit  to  a  con- 
Raymond,  15  Bank.  Reg.  353;  Coughlin  elusion,"  or  "in  satisfaction  of  all  de- 
tr.  N.  Y.  C.  R.  Co.,  15  N.  Y.  Sup.  Ct.  mands  for  costs,"  see  Uppington  v,  Bol- 
136;  Walsh  V.  Flatbush,  18  N. Y.  Sup.  Ct.  len,  2  Dm.  &  Warr.  (Eng.)  184;  Ri  Whit- 
xga  See  also  "Attorney  and  Client,"  z  combe.  8  Beav.  (Eng.)  140. 
Am.  &  Eng.  Enc.  of  Law,  13.  6.  Wood  v.  Downs,  18  Ves.  (Eng.)  I90; 

1.  Perry  v,  Dieken,  105  Pa.  St.  83;  s.  Grell  v.  Levy,  6  C.  B.  N.  S.  (Efig.)  73; 

c,  51  Am,  Rep.  i8z,  18  Cent.  L.  J.  353.  10  Jar.  210;  za  W.  R.  378;  9  L.  T.  N.  S. 
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ranty  against  the  client's  liability  to  pay  costs,  it  will  be  tainted 
with  the  vice  of  champerty.^ 

7.  Pretended  Titles  and  Things  in  Litigation. — Buying  and  selling 
dormant  titles  or  things  in  litigation  was  a  particular  form  of  main- 
tenance to  guard  against  which  the  statute  32  Hen.  VIIL  c.  9 
enacted  that  no  one  shall  sell  or  purchase  any  pretended  right  or 
title  to  land  unless  the  vendor  hath  received  the  profits  thereof  for 
one  whole  year  before  such  grant,  or  hath  been  in  actual  possession 
of  the  land,  or  of  the  reversion  or  remainder,  on  pain  that  both 
purchaser  and  vendor  shall  forfeit  the  value  of  the  land  to  the  king 
and  the  prosecutor.*^  In  most  of  the  States  this  statute  has  been 
either  substantially  re-enacted  or  adopted  as  a  part  of  the  common 
law.* 

(Eng.)  721.    See  Morgan  v,  Taylor,  5  C.  Campbell  v.  Everts,  4^  Tex.  106;  Math- 

B.  N.  S.  (Eng.)  653;  5  Jur.  N.  S.  791;  ewson  v.  Fitch,  22  Cal.  86;  Hoffman  v, 

L.  J.  C.  P.  (Eng.)  178;  Collins  v,  Broot,  Vallejo,  45  Cal.  564;  Ballard  v,  Carr,  48 

I  F.  &  F.  Eng.  407;  4  Hurl.  &  Nor.  270;  Cal.   74;   Howard  v.  Throckmorton,  48 

28  L.  J.  Exch.  143;  Puette  v.  Beard,  86  Cal.  482;    Cresson  v.   Miller,   2  Watu 

Ind.  172;  s.  c,  44  Am.  Rep.  280;  Bristol  (Pa.),  272:  Cain  v.  Monroe,  23  Ga.  82; 

V.  Dam,  12  Wend.  (N.  Y.)  142.  Harring  v,  Barwick,  24  Ga.  59;  Webb 

1.  McEgan  v.  Cochrane,  to  L.  T.  (Eng.)  v.  Camp,  26  Ga.  354. 

37;  Mitchell  v.  Bell,  Cam.  &  N.  (N.  Car.)  Though  it  seems  to  have  been  thought 

17.     Contra^   in   Vermont.    Gregory    ».  otherwise  in  Georgia  in  earlier  decisions. 

Gleed,  33  Vt.  405.  Pitts    v.   Bullard,   3  Ga.  5;     Harris  v. 

2.  4  Bl.  Com.  ^5.  For  text  see  Cas-  Cannon,  6  Ga.  382;  Harrison  v,  Adcock, 
sidy  V,  Jackson,  45  Miss.  397.  8  Ga.  68;  Milsap  v.  Johnson,  22  Ga.  105. 

In  England  the  old  law  has  been  to  a  This  would  also  appear  to  be  the  view 

great  extent  abrogated  by  the  8  &  9  Vic.  taken  in  Illinois.     Torrence  v,  Shedd, 

c.  106,  s.  6,  which  allows  a  right  of  entry  112  111.  466;  Fetrow  v,  Merri wether,  53 

to  be  disposed  of  by  deed.     See  Hunt  v.  111.  275. 

Bishop,  8  Exch.  675;  Hunt  v.  Remnant,  In  Maryland  Oind  South  Carolina  it  is 

9  Exch.  635.  practically    obsolete.      Schaferman    v, 

8.  In  Maine  znd  Michigan  \\k^  ^2  "Stn.  O'Brien,  28  Md.  565;  Povas  v.  Wilkins, 

VIII.  c.  9,  was  abrogated  by  sutute.    R.  12  Rich.  (S.  Car.)  420.       ^ 

S.  of  Maine,  c.  73.  §  i,  and  R.  S.  c.  104;  In  Massachusetts ^  Indiana,  and  North 

Revised   Code   Mich,    of   1846,    p.  262;  Carolina  the  statute  is  held   to  apply. 

Roberts  v.  Cooper,  20  How.  (U.  S.)  467.  Sweet  v.  Poor,  11  Mass.  553;  Everenden 

A  disseisee  having  right  of  entry  may  v.   Beaumont,   7   Mass.    78;  Wolcot  v, 

convey  as  freely  as  if  there  had  been  no  Knight,  6  Mass.  424;  Brinley  v.  Whiting, 

disseisin.     Pratt  z/.  Pierce,  36  Me.  448;  5  Pick.  (Mass.)  348;  German  Mut.  Ins. 

s.  c.  58  Am.  Dec.  758;  Hovey  v.  Hob-  Co.  v.  Grim,  32   Ind.   249;  Steeple  v, 

son.  51  Me.  62.  Downing,    60   Ind.    478;    Patterson   v. 

The  same  thing  was  accomplished  in  Nixon,    79    Ind.    251;    Stotsenburg    v. 

Mississippi  by  art.  i,  p.  36,  Rev.  Code  Marks,  79  Ind.  197;  Justice  v.  Eddings, 

of  1857,  which  changes  the  common  law  75  N.  Car.  581. 

as  to  the  effect  of  adverse  possession  In  Kentucky  the  Rev.  Stat.  §  2,  ch.  12, 
upon  a  conveyance  of  real  estate,  and  declare  all  sales  and  conveyances  of  any 
allows  any  one  having  an  interest  or  land  of  which  any  other  person  at  the 
claim  to  land  to  convey  the  same,  al-  time  of  such  sale,  contract,  or  convey- 
though  it  may  be  in  the  adverse  posses-  ance  has  adverse  possession  null  and ' 
ston  of  a  third  person  claiming  under  void.  Harmon  v.  Brewster,  7  Bush 
color  of  title.  Cassidy  v.  Jackson,  45  (KyO>  355*  ^^  ^^^  Baley  v,  Deakins, 
Miss.  397.  5  B.  Mon.  (Ky.)  159;  Cardwell  v,  Sprigg*s 

In    Ohio,   New    Jersey,    Texas,    Cali"  Heirs,  7  Dana  (Ky.).  36;  Chiles  v.  Con- 

fomia,   Pennsylvania,   and   Georgia  the  ley's  Heirs,  9  Dana  (Ky.),  385. 

statute  is  held  not  to  be  in  force.     Key  A  similar  provision  exists  in  Tennessee, 

V,  Attier,  i  Ohio,  132;  Hall  v.  Ashbv,  9  Hardwick  v.  Beard,  10  Heisk.  (Tenn.) 

Ohio,  96;  Scomp  v.  Schenck,  40  N.  J.  L.  659;    Whitesides    v,    Martin,    7    Yerg. 

195;  Bentinck  v,  Franklin,  38  Tex.  458;  (Tenn.)  384. 
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To  avoid  a  deed  for  maintenance  under  the  statute  the  lands 
must  be  shown  to  have  been  in  the  actual  possession  of  one  claim- 
ing under  a  title  adverse  to  the  grantor.^  If  such  is  the  case  the 
deed  is  void,  although  neither  vendor  nor  vendee  is  liable  to  the 
penalties  of  the  act  unless  the  sale  is  made  with  knowledge  of  the 
adverse  possession.* 

In  New   York  the  old  law  has  been  Hudson,  39  How.  Pr.  (N.  Y.)447;  Bowie 

abrogated  except  in  so  far  as  contained  v.  Brahe,  3  Duer  (N.  Y.),  35. 

ia  the  statute.     The  Rev.  Stat  2  R.  S.  Nor  where  the  occupant  assents  to  the 

^i*  §§    5*   7»   prohibit    any  officer  or  sale.     Mclntire    v,    Patton,    9    Humph, 

other  person   from  taking  any  convey-  (Tenn.)  447. 

ance  of  lands  from  any  person  not  in  But  attornment  by  a  tenant  to  a  stran- 
possession  while  such  lands  are  the  sub-  ger  without  consent  of  the  landlord,  or 
ject  of  controversy  by  suit,  knowing  of  authority  from  a  judicial  decision,  cannot 
the  pendency  of  such  suit,  and  the  buy-  give  the  latter  such  constructive  posses- 
ing  or  selling  of  any  pretended  title  to  sion  as  will  sustain  a  deed  by  him  against 
hmds.  unless  the  grantor,  or  those  under  the  objection  of  champerty.     Turner  v. 
whom  he  ciaims.  shall  have  been  in  pos-  Thomas,  13  Bush.  (Ky.)  518. 
session  for  the  spa^e  of  a  year  before  the  A  cestui  que  trust  may  assign  without 
sale.     By  sec.  7  mortgages  of  lands  by  being  guilty  of  champerty  when  he  or 
persons  not  in  possession,  and  convey-  his  trustee  is  in    possession,   although 
aoces  by  such  persons  to  those  in  pos-  another  person  may  for  a  short  time  have 
session,  are  excepted.     Sedwtck  v.  Stan*  held  possession  of  a  portion  of  the  land, 
too.  14  N.  Y.  289.     See  for  prior  law,  Fails  v.  Carpenter,  i  Dev.  &  B.  £q.  (N. 
I  R.  L.  172;  Thallhimer  v,  Brinkerhoff,  Car.)  237;  28  Am.  Dec.  592. 
3  Cow.  (N.  Y.)  90;  Pepper  v,  Haight,  20  When  the  tenant  by  the  curtesy  and 
Barb.  (N.  Y.)  429.  the  heir  are  out  of  possession   and  the 
The  Missouri  statute  renders  it  a  mis-  land  is  held  adversely  to  both,  the  tenant 
demeanor  for  one  to  make,  execute,  orde-  by  the  curtesy  cannot  convey  or  release 
liver  any  deed  or  writing  for  the  convey-  to  the  heir;  and  it  will  make  no  difference 
aoceorassuranceofany  lands,  tenements,  that  the  heir  is  a  child  of  the  tenant  by 
orhereditaments,  goods,  or  chattels,  which  the  curtesy.    Vrooman  v.  Shepherd.  14. 
be,  previously  by  deed  or  writing,  sold.  Barb.  (N.  Y.)  441.     For  good  discussion 
conveyed,   mortgaged,    or    assured,    or  of  common-law  doctrine  see  this  case, 
covenanted  to  convey  or  assure,  to  any  The  possession  of  a  tenant  in  common 
other  person,  such  first  deed  being  out-  of  lands  who  has  ousted  his  co-tenant 
standing  and  in  force,  and  shall  not  in  and  holds  adversely  to  him  does  not  im- 
such  deed  or  writing  recite  or  describe  pair  a  conveyance  by  the  latter  of  his  in- 
such  former  deed  or  writing,  or  the  sub-  terest.     The  doctrine  of  champerty  has 
stance  thereof,  with  intent  to  defraud.     2  no  application  to  such  a  case;  the  pur* 
Wagn.  Stat.  462.     Under  ^his  act  the  in-  chaser  may  assume,  and  act  upon  the  as- 
tent  to  defraud  is  the  gravamen  of  the  sumption  so  far  as  the  question  of  main- 
offence.    Armstrong  v,  Winfrey,  61  Mo.  tenance  is  concerned  that  the  possession 
355*  of  one  tenant  in  common  is  the  posses- 
1.  Dawley  v.  Brown,   79  N.  Y.  390;  sion  of  all,  and  for  the  benefit  of  all, 
Norton  v.  Sanders,  i  Dana(Ky.),  14.  17;  whatever   the  real  facts    ma^  be.     Pat* 
Chiles  V.  Conlcy.   9   Dana  (Ky.),   385;  terson  v,  Nixon,  79  Ind.  251. 
Parks  V,  Hendricks,' ii  Wend.  (N.  Y.)  Under  the    Tennessee  sutute  a  non- 
442,  resident's  deed  for  land  that  he  owns  in 
S.  Possession  under  a  bond  for  a  deed  the  State  is  not  void  unless  the  same  is 
or  a  contract  of  purchase  is  not  adverse  at  the  time  held  adversely  by  some  one 
to  the  vendor.     Possession  is  not  adverse  under  deed,  devise,  or  inheritance.   Code, 
unless  accompanied  by  a  claim  to  the  1779.     ^^  ^^^  ^^^^  mere  naked  adverse 
entire  title.     The  possessor    must    not  possession    will    not    avoid    the    deed, 
recognize  a   higher  title  as  vested    In  Hardwick  v.    Beard,    zo  Heisk  (Tenn.) 
another  person.    Jackson  v.  Johnson,  5  659.     See  also  Whitesides  v,  Martin,  7 
Cow,   (N.  Y.)  74;  s,  c,    15   Am.   Dec.  Yerg.  (Tenn.)  384. 
433*  While,  however,  the  owner  of  land  can- 
Possession  without   either   claim    or  not  convey  it  to  a  third  person  when  in 
color  of  title  is  not  adverse  so  as  to  for-  the  possession  of  another,  he  may  con^ 
bid  a  sale  by  the  real  owner.    Monnot  v,  vey  it    to  the  disseisor.      Schwartx  v» 
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The  statute  applies  to  mortgages  and  sales  of  ^ro^^rty pendente 
lite^^  but  not  to  wills,  being  without  the  mischief  to  be  reme- 

Kuhn.   lo  Me.  274;  s.  c,  25  Am.  Dec.  Nixon,    79    Ind.    255;    Stotsenburg    v. 

239;  Williams  v,  Connell,  4  Jones  (N.  Marks,  79  Ind.  197. 

Car.),  206.  In  Massachusetts^  New  York^  and  Ver'- 

For  sundry  points  adjudged  under  32  fhont  the  deed  is  no^  held  good  against 

Hen.  VIII.  c.  9,  see  i  Hawlc.  P.  C.  (Curw.  all  parties  saving  the  disseisor  or  party 

£d.)  pp.  470,  472  et  seq.    See  also  Buliard  in  possession  and  his  privies.     McMahan 

V.  Copps,  2  Humph.  (Tenn.)  409;  9.  c,  v\  Bave,  114  Mass.  140;   Livingston  v. 

37  Am.  Dec.  561.     See  Cassidy  v.  Jack-  Proseus,  2  Hill  (N.  Y.),  526:  University 

son,  45  Miss.  397,  for  good  review  of  law.  of  Vermont  v.  Joslyn,  21  Vt.  52. 

*'  In  this  point    the    statute    has   not  As  to  right  of  grantee  to  maintain  an 

altered  the  common  law,  for  the  common  action  in  name  of  grantor,  see  post,  §  9. 

law  before  the  statute  was  that  he  who  A    conveyance    by    a    grantor    to    a 

was  out  of  possession  ought  not  to  bar-  grantee,  both  out  of  possession,  given  to 

gain,  grant,  or  let  his  title;  and  if  he  had  remedy  a  defect  in  a  former  deed  exe- 

done  so  it  should  have  been  void,  and  cuted  by  the  grantor,  and  to  fortify  the 

then  the  statute  was  made  in  affirmation  title  of  the  possessor  of  the  premises  or 

of  the  common  law.  and  not  in  alteration  that  derived  from  him,  is  valid  for  that 

of  it;  and  all  that  the  statute  has  done  is  purpose,  and  to  estop  the  grantor  from 

that  it  has  added  a  greater  penalty  to  setting  up  the  defect.     Fryer  v,  Rocke- 

that    which   was   void  by  the   common  feller,  63  N.  Y.  268. 

law."      Patridge    v.   Strange,    i    Plow.  The  mere  possibility  that  the  purchaser 

(Eng.)  Ed.  of  1816,  770:  Dexter  v.  Nel-  of  a  title  may  be  obliged  to  bring  a  suit 

son,  6  Ala.  68;   Cassidy  v.  Jackson,  45  to  perfect  his  right  does  not  render  the 

Miss.  403.  purchase   illegal  for    the    reasons    that 

As  the  deed  is  a  ^mere  nullity  the  title  apply  to  the  purchase  of    property  in 

to  the  land  is  not  affected  by  the  trans-  litigation.     Kellar  v.  Blanchard,  21  La. 

action.      4   Kent    Com.   448;  ■  Barry  v.  Ann.    38.     See  also,  upon   the    general 

Adams,  3  Allen  (Mass.),  493:   Loud  v.  subject,  Simpson    v,    Montgomery,    25 

Darling.  7  Allen  (Mass.),  206;  Kincaid  v.  Ark.  365;  Jackson  v.  Barchin,  14  Johns. 

Meadows,  3  Head  (Tenn.),  192;  Tabb  v.  (N.  Y.)   124;  Jones  v.  Chiles,   2   Dana 

Baird,   3  Call.  (Va.)  475;    Meredith  v,  (Ky.),   35;    Batterton   v.   Chiles,    12   B. 

Kennedy,  6  Litt.  (Ky.)  522;  Shortall  v.  Mon.  (Ky.)  348;  Dantorth  v.  Streeter,  28 

Hinckley,  31  III.  219;  Lathropv.  Demont,  Vt.  490;  Jackson  v.  Ketchum,  8  Johns. 

^  Johns.  (N.  Y.)  55;  Slyright  v.  Page,  i  (N.   Y.)  484;    Jackson    w.    Andrews,    7 

Leonard   (Eng.),    166;    Jackson   v.   An-  Wend.  (N.  Y.)  152;  Rowe  v.  Beckett,  30 

drews.  7  Wend.  (N.  Y.)  152;  s.  c,  22  Ind.  154;  Harman  v.  Brewster.  7  Bush 

Am.  Dec.  574.  (Ky.),    355;    Hassenfrau    v.    Kelly,    13 

Any  after-deed    from  the  grantor  to  Johns.  (N.  Y.)  466;  Preston  v.  Hunt,  7 

any  other  person  after  he  shall  have  ob-  Wend.  (N.  Y.)  53;  Sessions  v.  Reynolds, 

tained  possession  will  convey  the  title,  7  Sm.    &   M.   (Miss.)   130;    Verdier    v. 

notwithstanding  the  prior  conveyance.  Simmons,  2   McCord  Ch.  (S.  Car.)  385; 

The   original   grantor   can  recover  the  Jackson  v.  Andrews,  7  Wend.  (N.  Y.) 

possession  from  the  tenant.     Brinley  v,  152;  s.  c,  22  Am.  Dec.  574. 

Whiting,  5  Pick.  (Mass.)  348.     See  also  Even  though  the  vendor  knew  that  he 

Co.    Litt.    214  a;   Gilson  v.   Shearer,   I  himself  had  no  title.     Ethridge  v.  Crom- 

Murph.  (M^Car.)  114;  Bledsoe  v.  Little,  well,  8  Wend.  (N.  Y.)  629.     See  also  Le 

4  How.  (Miss.)  13.  24:    Martin  v.  Pace,  Roy  v,  Veeder,  i  Johns.  Cas.  (N.  Y.)4I7. 

6  Blackf.   (Ind.)  99;  Kercheval  v.  Trip-  The  presumption  is,  however,  that  the 

lett*s  Heirs,  r  A.  K.  Marshall  (Ky.),  493;  vendor  knew  the  condition  of  his  own 

Justice  V.  Eddings,  75  N.  Car.  581;  Ger-  property,  and  it  rests  with  him  to  show 

man  Mutual  Ins.  Co.  v^  Grim,  32  Ind.  the  contrary.     See  also  Lane  v.  Shears. 

249.  I  Wend.  (N.  Y.)  433.    See  also  Whitaker 

But  as  between  the  parties  to  the  deed  v.  Cone.  2  Johns.  Cas.  (N.  Y.)  59;  Jack- 
it  might  operate  by  way  of  estoppel.  4  son  v.  Todd,  2  Caines  (N.  Y.),  183. 
Kent  Com.  448.  And  in  Indiana  it  is  1.  Vandiver  v.  Stickney,  75  Ala.  225; 
held  that  though  such  a  conveyance  is  Redman  v.  Sanders,  2  Dana  (Ky.),  68, 
void  as  against  the  party  in  possession  69;  Wash.  v.  McBrayer,  i  Dana  (Ky.), 
and  his  privies,  it  is  good  between  the  565.  566.  Contra  in  Connecticut.  Leonard 
grantor  and  grantee,  and  persons  stand-  v.  Bosworth,  4  Conn.  421.  In  Vermont 
ing  in  legal  privity  with  them.  Steeple  it  does  not  apply  to  the  assignment  of  a 
V.  Downing,  60  Ind.  478;  Patterson  v.  mortgage.     Converse  v.  Searls,  10  Vt. 
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died,^  nor  to  conveyances  made  by  the  State  or  sales  made  under  a 
judicial  decree,^  and  the  purchaser  at  such  sale  may  convey  without 
champerty,  notwithstanding  possession  by  the  original  debtor.' 
The  doctrine  of  common  law,  in  affirmance  of  which  the  32  Hen. 
VIII.  c 9,  was  passed,  has  never  been  accepted  by  courts  of  equity ; 
but  while  it  is  extremely  clear  that  an  equitable  interest  under  a 
contract  of  purchase  may  be  the  subject  of  sale,^  a  bare  right  to  file 
a  bill  in  equity  to  set  aside  a  transaction  which,  according  to  the 
doctrines  of^equity,  is  liable  to  be  rescinded  on  the  ground  of 
fraud,  cannot  be  assigned.^ 

578;  Bryant  v.  Ketchum,  8   Johns.  (N.  Latham,  4  T.  B.  Mon.  (Ky.)  X05;  Marttn 

^')  479;  Jackson  V.  Andrews,  7  Wend.  v.  Pace,  6  Blackf.  (Ind.)99. 

(N.  Y.)  152;  Murray  v.  Ballovr,  i  Johns.  8.  Snowden  v,  McKinney,  7  B.  Mon. 

Ch.  (N.  Y.)  566.  570;  Murray  v.  Lyiburn,  (Ky.)  258. 

2  Johns.  Cb.  (N.  Y.)  441.     See  Parks  v.  The  execution-debtor's   possession   is 

Jackson,  11  Wend.  (N.  Y.)  442:   Swett  not  adverse  to  the  purchaser  under  the 

V.  Poor.  II  Mass.  549;  Webb  v,  Bindon,  execution,  but  is  that  of  a  quasi  tenant  at 

21  Wend.  (N.  Y.)  98.  will,  until  actual  disseisin  or  disclaimer, 

In  Alabama  it  has  been  held  that  a  and  does  not  therefor  render  a  subse- 

sale  of  lands/^iM/f»/^ /iV^  by  one  in  pos>  quent  sale   by  the   purchaser  void   for 

session  is  not  void  at  the  common  law.  champerty.      Mitchell  v,  Lipe,  8   Yerg. 

Camp  V.  Forrest,  13  Ala.  114.     See  also  (Tenn.)  179;  s.  c.  29  Am.  Dec.  116. 

Lewis  V.  Bell,  17  How.  (U.  S.)  616;  2  See  further  upon  the  construction  of 

Story  Eq.  Jar.  §§  1049-1054.  the  statute,   especially  in    reference  to 

In  Indiana,  the  conveyance  of  land,  conveyances  to  cestuis  que  trust.  Saun- 
pendiog  a  suit  to  set  aside  a  deed  there-  ders  v.  Groves,  2  J.  J.  Marsh.  (Ky.)  407; 
for,  if  made  to  one  not  having  any  con-  Cardwell  v.  Spriggs,  7  Dana  (Ky.),  36; 
ncction  with  the  action  or  knowledge  of  Moss  v,  Scott,  2  Dana  (Ky.),  271,  274; 
It,  is  not  void  for  champerty.  Rowe  v,  Swartwout  v,  Johnson,  5  Cow.  (N.  Y.) 
Beckei,  30  Ind.  154.  But  a  purchase  by  74;  Poage  v,  Chinn,  4  Dana  (Ky),  50: 
an  attorney  from  bis  client,  pending  the  Chiles  t/.Jones,  4  Dana  (Ky.),  479;  Allen 
litigation  of  the  subject  matter  of  the  suit,  v.  Smith,  i  Leigh  (Va  ),  231,  248;  White- 
is  void.  West  v.  Raymond.  21  Ind.  305.  sides  v.  Martin,  7  Yerg.  (Tenn.)  384; 
loCockellv.  Taylor.  15  Beav.  (Eng.)  103,  Lipe  v.  Mitchell,  2  Yerg.  (Tenn.)  400, 
Sir  J.  Romily,  M.  R.,  held  }^9X  a  party  403;  Dickinson  v,  Burrell,  L.  R.  i  Eq.  337. 
prosecuting  a  claim  to  fund  in  court  As  to  partial  eviction  from  the  land, 
might  mortgage  iipendente  lite.  see  Mitchell  v.  Churchman,  4   Humph. 

1.  Clay  V.  Wyatt.  6  J.  J.   Mar.  <Ky.)  (Tenn.)    218;    Pickens    v.    Delozier.    2 

583;  May  V.  Slaughter,  3  A.  K.   Mar.  Humph.  (Tenn.)  400:  Hyde  v.  Morgan, 

<Ky.)  507.  14  Conn.  104;  Van  Dyck  v.  Van  Beuren, 

8.  Hoyt  V,  Thompson,  5  N.   Y.   320;  i  Johns.  Ch.  (N.  Y.)  345. 

Frizzle  v.  Veach,  i  Dana  (Ky.).  216*.  Du-  As  to  conveyances  between  near  rela- 

bois  V,  Marshall,  3  Dana(Ky.),  337;  Little  tives,  see  Morris  v.  Henderson,  37  Miss. 

1^.  Bishop.  9  B.  Mon.  (Ky.)  240;  f^annav.  492.     $ 

Renfroe.  32  Miss.  132;  Jarrett  v.  Tom-  4.  Wood  v,  Griffith,  i  Swanst.  (Eng.) 

linson,  3  Watts  &  S.  (Pa J  114;  Batterton  55,  56. 

V.  Chiles,  12  B.  Mon.  (Ky.)  348;  Turner  5.    Prosser  «/.  Edmonds,  i  Y.    &    C. 

I'.  Thomas,  13  Bnsh(Ky.),  518:  Snowden  Exch.  (Eng.)  581.     In  this  cases  cestui 

V.   McKinney,   7    B     Mon.   (Ky.)    258;  ^k/ /rv//,  who  had  assigned  to  one  of  the 

Smith  V.  Scholtz,  68  N.  Y.  41;  Tuttle  v,  executors  and  trustees  under  his  father's 

Hills.  6- Wend.  (N.  Y.)  213;  Anderson  v.  will  all  his  interest  under  the  said  will, 

Anderson,  4  Wend.  (N.  Y.)  474:  Hoyt  v,  assigned  to  a  third  party  the  right  to 

Thompson,  i  Seld.  (N.  Y.)  320:  Truax  v.  rescind  the  assignment  to  the  executor. 

Thorn,  a  Barb.  (N.  Y.)  156;  Williams  v.  which  it   v»as    assumed   existed.      The 

Bennett,   4    Ire.  (N.   C.)   122;    Sims   v,  assignee  filed   a   bill   to  set  aside    the 

Cross.   10  Yerg.  (Tenn.)  460;   McGill  v.  transaction  between  the  cestui  aue  trust 

McCall,  9  Ind.  306;  Saunders  v.  Groves,  and  the  executor,  in  which  suit,  however, 

2  J.  J.  Marsh.  (Ky.)  106;  Cook  v.  Paris,  the  cestui  que  trust  refused  to  join  as 

90  N.    Y.  400.    See  also  Cummins  v.  plaintiff. 
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Lord    Abinger,   C.  B.,   in  delivering  assigned,  was  in  possession  of  nothing 

the    judgment,   said:    "The    remaining  but  a  mere  naked  nght.     He  could  obtain 

cause    of    demurrer,   namely,   that    the  nothing  without  filing  a  bill.     No  case 

plaintiffs  have  no  right  to  equitable  relief,  can  be  found  which  decides  that  such  a 

raises  an  important  and  curious  question,  right  can  be  the  subject  of  assignment, 

which  is  this — whether  or  not  parties  who  either  at  law  or  in  equity." 

either  become  purchasers  for  valuable  But  although  such  a  right  cannot  be 

consideration,  or  take  an  assignment  in  assigned  inter  vivos^  it  is  quite  clear  that 

trust  of  a  mere  naked  right  to  file  a  bill  it  may  be  devised.     In  England^  even 

in  equity,  shall  be  permitted  to  become  prior  to  the  Wills  Act,  i  Vict.  c.  26,  and 

plaintiffs,  in  respect  of  the  title  so  ac-  thbugh  it  be  not  specially  referred  to,  such 

quired.    Now  in  the  course  of  the  argu-  right  will  pass  under  general  terms.  Gres- 

ment  it  was  urged  that  an  equitable  as  ley  v.  Mousley,  4  DeG.  &  J.  78;  Stump  v. 

well  as  a  legal  interest  may  be  the  subject  Gaby,  2  De  G.,  M.  &  G.  623;  Uppington 

of  conveyance,  and  that  the  assignee  of  v,  Bullen,  2  Dru.  &  W.  184.     See  also, 

a  chose  in  action  may  file  a  bill  in  equity  as  to  assignable  rights,   Choknondeley 

to  recover  it,  though  he  cannot  proceed  at  v.  Clinton,  4  Bligh.  42;  Hartley  v,  Rus- 

law  for  that  purpose.      But  where  an  sell,  2  Sim.  &  St.  (Eng.)  244;  Myers  v, 

equitable  interest  is  assigned  it  appears  United  Guarantee  Society.  7  De  G.,  M.  & 

to  me  that  in  order  to  give  the  assignee  a  G.  (Eng.)  112;  Wilson  v.  Short,  6  Hare, 

locus  standi  in  a  court  of  equity  the  party  384:  Scully  v,  Delaney,  2  Ir.  Eq.  (N.  C.) 

assigning  that  right    must    nave  some  379;   Hare  t/.  London  &  N.  W.  R.  Co., 

substantial  possession,  some  capability  Johnson,  722;  Forrest  v.  Manchester  R. 

of  personal  enjoyment,  and  not  a  mere  Co.,  9  W.  R.  818;  Fisher  v.  Naieker,  2 

naked  right  to  overset  a  legal  instrument.  L.  T.  N.  S.  94. 

For  instance,  that  a  mortgagor  who  con-  There  is  no  champerty  in  an  agreement 

veys  his  estate  in  fee  to  a  mortgagee  to  enable  a  bona  fide  purchaser  of  an 

has  in  himself  an  equitable  right  to  com-  estate  to  recover  for  rent  due  or  injuries 

pel  a  reconveyance  when  the  mortgage  done  to  it  previously  to  the  purchase, 

money  is  paid,  is  true.    But  that  is  a  right  Williams  v,  Pothero,  5  Bing.  (Eng.)  309. 

reserved  to  himself  by  the  original  se-  See  further,  as  to  the  development  of 

curity:  it  is  a  right  coupled  with  posses-  the  doctrine,  Vin.  Ab.,  tit.  Maintenance, 

sion  and  receipt  of  rent;  and  he  is  pro-  B.;  observations  of  Buller,  J.,  in  Ma^er 

hibited  so  long  as  the  interest  is  paid;  v.  Miller,  4  T.  R.  340;  Chitty  on  Bills  of 

and  it  does  not  follow  thatthe^assignee  Exchange  (9th  Ed.),  p.  7.  notes;  Movis* 

of    the  mortgagor   and  the  mortgagee  dale  v,  Birchall,  2  W.  Black.  Rep.  (Eng^.) 

may  not  adjust  their  rights  without  the  820. 

intervention  of  a  court  of  equity.  In  the  In  Iowa  it  is  held  that  an  assignment 
present  case  it  is  impossible  that  the  .  of  a  mere  right  to  file  a  bill  in  equity  for 
assignee  can  obtain  any  benefit  from  his  a  fraud  committed  against  the  assignor, 
security,  except  through  the  medium  of  will  be  void  as  contrary  to  public  policy 
the  court.  He  purchases  nothing  but  a  aiid  savoring  of  maintenance;  but  when 
hostile  right  to  bring  parties  into  a  property  is  conveyed,  the  mere  fact  that 
court  of  equity,  as  defendants  to  a  bill  the  grantee  may  be  compelled  to  bring 
filed  for  the  purpose  of  obtaining  the  suit  to  enforce  his  right  to  the  property 
fruits  of  his  purchase.  So  where  a  man  does  not  render  the  conveyance  void, 
takes  an  assignment  of  a  bond  he  has  Traer  v.  Clews,  115  U.  S.  528. 
the  possession;  and  though  a  court  of  Nor  will  the  fact  that  both  parties  to 
equity  will  permit  him  to  file  a  bill  on  the  the  assignment  of  an  obligation  to  pay 
bond,  it  does  not  follow  that  he  is  obliged  the  purchase-money  for  land,  as  evidenced 
to  go  into  a  court  of  equity  to  enforce  by  the  written  contract,  signed  by  vendor 
payment  of  It.  So  other  cases  Vnight  be  and  purchaser,  knew  that  a  suit  would 
stated  to  show  that  where  equity  recog-  be  necessary  to  enforce  the  purchaser's 
nizes  the  assignment  of  an  equitable  in-  liability,  render  the  assignment  void, 
terest,  it  is  such  an  interest  as  is  recog-  Brougbton  v,  Mitchell.  64  Ala.  210. 
nized  also  by  third  persons,  and  not  The  assignment  of  a  legacy  do^s  not 
merely  by  the  party  insisting  on  them."  savor  of  maintenance,  though  the  as- 
**  Where  a  valuable  consideration  has  signee  may  have  to  institute  legal  pro- 
passed,  and  the  party  is  put  in  posses-  ceedings  to  protect  the  legacy  from  the 
sion  of  that  which  he  might  acquire  with-  claims  of  the  testator's  creditors.  Traser 
out  litigation,  there  courts  of  equity  will  v.  Charleston,  13  S.  Car.  533. 
allow  the  assignee  to  stand  in  the  right  Since  the  beginning  of  the  eighteenth 
of  the  assignor.  This  is  not  that  case,  century  it  would  appear  that  any  chose 
Robert  Todd  (cesttd  qui  trust),  when  he  inaction  arising /jrrtw/mr/ii,  and  founded 
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8.  SflJBct  of  Ibintenaiioe. — A  contract  affected  with  champerty 
or  maintenance  cannot  be  enforced  either  at  law  or  in  equity. 
When  such  a  contract  is  executed,  money  paid  under  it  cannot  be 
recovered  back ;  the  law  leaves  the  parties  where  they  have  placed 
themselves,  and  applies  the  maxim  in  pari  delicto  potior  est  cofiditio 
defendentis.^  If,  however,  the  parties  to  the  contract  hold,  or  are 
about  to  hold,  to  one  another  the  relation  of  attorney  and  client, 
they  are  not  regarded  as  being  in  pari  delicto,  and  the  client  may 
recover  from  the  attorney  money  paid  to  him  under  the  contract.* 
While  the  contract  yet  remains  executory,  money  paid  under  it 
may  be  recovered  back  by  an  action  founded  on  its  disaffirmance,^ 
or  the  contract  itself  may  be  rescinded  by  application  to  a  court 
of  equity.^  It  has  also  been  held  that  the  party  directly  injured 
by  the  maintenance  may  support  an  action  on  the  case  against  the 
maintenor.^  Where  an  attorney  enters  into  a  champertous  agree- 
on  acqaisition  or  loss  in  regard  to  some  It  is  apprehended  that  after  the  amount 
nbject-matter  of  property,  was  capable  has  been  ascertained  and  fixed  by  the 
of  assignment.  It  is  assumed  as  proba-  judgment  of  a  court,  such  judgment 
ble  that,  irrespective  of  special  statutory  would  become  liable  to  the  same  rules  as 
enactment,  no  assignment  of  any  right  every  other  kind  of  property,  and  be 
of  action  would  be  recognized  either  in  assignable  like  any  other  debt  Ex  parte 
law  or  equity*  where  at  least  the  right  Charles,  14  East  (c)ng.).  197.  See  Simp- 
would  not  have  survived  to  the  executors  son  V.  Lamb,  7  Ell.  &  B.  84;  opinion 
of  the  assignor,  either  by  the  common  of  Maule,  J.,  in  Beakham  v,  Drake,  2  H. 
law  or  by  the  terms  or  the  equity  of  the    of  Lds.  Cas.  579. 

statute.  4  Edw.  III.  c.  7;  Tapp.  on  1  2  Wend.  (N.  Y.)  3;[9;  .8.  c  20  Am. 
Maintenance  and  Champerty,  77;  Wil-  Dec.  607.  See.  as  to  the  general  subject 
liams  on  Executors,  pt.  ii.  bk.  3,  c.  x,  of  actions  founded  upon  illegal  contracts, 
s.  I.  Gray  v,  Roberts,  2  A.  K.  Marshall  (Ky.), 

Under  the  above  principle,  it  woujd  208;  s.  c,  12  Am.  Dec.  383  n.\  Waite  v, 
appear  that  an  unliquidated  c)aifti  for  Merrill,  2  Greenleaf  (Me.).  X02;  s.  c,  16 
damages  for  a  personal  tort,  or  for  the  Am.  Dec.  238;  Roby  v.  West,  4  N.  H. 
breach  of  a  contract  which  affects  only  285;  s.  c,  17  Am.  Dec.  423. 
the  person  or  personal  feelings,  such  as  8.  Belding  v.  Smythe,  138  Mass.  53a 
a  contract  to  cure  a  man  of  a  disease,  or  The  client  may  maintain  an  action  for 
to  marry, — cases  sometimes  described  as  money  had  and  received  against  the  at- 
those  where  vindictive  damages  would  torney  for  the  whole  amount  so  recov- 
be  given, — ^!s  not  assignable.  Beckham  ered.  less  the  costs  paid  by  him.  Ackert 
V.  Drake,  2  H.  of  Lds.  Cases,  579.  v.  Barker,  131  Mass.  436;  Grell  v.  Levy, 

Such  rights  of  action  have  never  been  16  C.  B.  N.  S.  73;  Prince  v.  Beattie,  32 
held  to  pass  to  assignees  under  the  Eng-  L.  J.  N.  S.  Ch.  734.  See  also  Opinion 
Ksh  bankruptcy  sututes,  and  it  is  quite  of  Coleridge,  J.,  /m  re  Masters,  4  Dowl. 
dear  that  they  do  not  survive  to  personal     P.  C.  18. 

representatives.  Rogers  v,  Spence,  12  8.  Morgan  v,  Groff.  4  Barb,  (N. Y.)  524. 
CI.  ft  F.  (Eng.)  700;  Williams  on  Ex*rs,  4.  Wood  v,  Downes,  18  Ves.  120.  See 
pL  ii.  bk.  3,  c.  I,  s.  i.  And  see  opinion  also  Reynell  v.  Sprye,  z  DeG.,  M.  &  G. 
of  Williams,  J. ,  in  Beckham  v.  Drake,  2    677. 

H.  of  Lds.  Cas.  579.  See  remarks  of  6.  Pechell  v,  Watson,  8  Mees.  ft  W. 
Bosanqoet  and  Parker,  IT.,  in  Stanley    691. 

V.  Jones,  7  Bing.  37s.  But  in  Vimont  To  support  such  an  action,  however, 
V,  Chicago  ft  N.  W.  R.  Co.,  21  N.  W.  the  declaration  must  contain  an  aver- 
Rep.  N.  S.  (S.  C.  Iowa)  9,  it  was  held  that  ment  of  want  of  reasonable  or  prphabU 
an  unliquidated  claim  for  damages  for  eause.  The  court  considered  this  species 
injury  resulting  from  the  negligence  of  a  of  wrong  analogous  to  a  malicious  prose- 
railnmd  company  could  be  assigned,  cution  or  arrest,  and  that  here,  as  there, 
See  also  Hyatt  v,  C.  R.  ft  N.  R.  Co^,  27  the  want  of  reasonable  or  probible  cause 
N.  W.  Rep.  (Iowa)  815.  But  compare  ought  to  be  alleged.  Flight  v.  Leman,  4 
Metimans  v,  Lancaster.  23  N.  W.  Rep.  Ad.  ft  Ell.  N.  S.  883. 
M.  S.  (S.  C.  Wis.) 689.  "The  averments  in  this  declaration," 


duBtnin  X«rvit.  AND  MAINTENANCE,   OliAmperty  m  a  BefeaM. 

• 
ment  with  his  client,  he  acquires  no  rights  which  will  prevent  or 
affect  his  client's  settlement  of  the  action.    Any  lien  claimed  by 
the  attorney,  by  virtue  of  such  contract,  is  void.* 

9.  ftuantum  Kemit. — Even  though  the  special  contract  is  void, 
the  attorney  does  not  forfeit  his  claim  to  full  compensation  for  his 
services.  The  contract  being  void  it  is  as  if  it  had  never  been,  and 
should  not  be  allowed  to  affect  the  rights  of  the  parties  except  in 
so  far  as  they. claim  directly  under  it.*** 

10.  Champerty  ai  a  Defence.— When  an  action  is  brought  directly 
upon  a  champertous  contract,  champerty  is  a  good  defence,  and 
may  be  set  up  by  way  of  answer ;  and  if  the  true  character  of  the 
contract  appears  upon  the  face  of  the  pleading,  such  pleading  may 
be  successfully  demurred  to.  The  better  opinion  would  appear  to 
be  that  the  defence  of  champerty  can  only  be  set  up  when  \he 
champertous  contract  itself  is  sought  to  be  enforced,  and  that  the 
existence  of  a  champertous  agreement  between  the  plaintiff  and 
his  attorney,  or  the  fact  that  the  plaintiff  is  prosecuting  the 
case  upon  a  contingent  interest  in  the  subject-matter  of  the  litiga- 
tion dependent  upon  success,  is  no  defence  to  the  action  against 
the  defendant.*    In  some  States,  however,  it  is  held  to  be  the  duty 

said  Williams,  J.,  in  the  last  case  cited,  Davis  v.  Sharron,  15  B.  Mon.  (Ky.)  64, 

"might  be  sustained  by  proof  that  the  it  was  held  that  an    attorney    serving 

defendant,  not  being  an  attorney,  had  under  a  champertous  contract  with  his 

held  a  conversation  with  Thomas,  and  client  had  no  lien  on  the  judgment  even 

had  said,  '  If  your  story  is  correct,  you  for  reasonable  compensation, 
might  sue  Flight.'    No  action  could  be        In  a  number  of  instances  the  attorney 

mainuined  on  that,  unless  it  further  ap-  has  been  compelled  to  refund  all  the 

peared  that  the  now  defendant  knew  that  money  collected  under  the  agreement, 

there  was  no  right  to  sue  the  now  plain-  and  his  claim  for  services  has  been  en- 

ttflf."  tirely  ignored.     Prince  v.  Beaitie.  32  L. 

1.  Kusterer  w.  Beaver  Dam,  56  Wis.  J.  Ch.  734;  Grcll  v.  Levy.  16  C.  B.  N.  S. 

471;  s.  c  43  Am.  Rep.  725;  Weakly  v.  73:  10  Jur.  (N.  S.)  aio;  12  W.  R.  378;  9 

Hall.  13  Ohio,  167;  Maybin  v,  Raymond,  L.  T.  N.  S.  727. 

15  Bank  Reg.  353:  Dayis  v.  Sharron,  15        8.  Hilton  v.  Woods,  L.  R.  4  Eq.  Cas. 

B.  Mon.  (Ky.)  67.     See  also  Couglin  v.  432;  Elborough  v.  Avers,  L.  R.  10  Ea. 

Railroad  Co.,  71  N.  Y.  443;  s.  c,  27  Am.  Cas.  367;  Knight  v,  Bowyer,  a  DeG.  h. 

Rep*  75!  Atchison.  Topeka,  etc.,  R.  Co.  J.  446.     In   Hilton  v.  Woods,  L.  R.  4 

f^.  Johnson,  29  Kan.  218.  Eq.  Cas.   432.  Malins,  V.  C,  said:  "I 

8.  Rust  V.  Lame,  4  Litt.  (Ky.)4i2;  s.  c,  have  carefully  examined  all  the  author!- 

14  Am.  Dec.  172;  Caldwell  v.  Shepherd,  ties  referred  to  ig  support  of  this  argu- 
67  B.  Mon.  (Ky.)  389;  Stearns  v,  Felker,  ment,  and  they  clearly  establish  that 
28  Wis.  594;  Weeks  on  Attorneys,  §345;  whenever  the  right  of  the  plaintiff,  in 
Merrit  V.  Lambert.  10  Paige  (N.  Y.),  352;  respect  of  which  he  sues,  is  deri%»ed 
s.  c,  2  Denio(N.  Y.),  607;  Berrian  v.  Mc-  under  a  titU  founded  on  champerty  or 
Lane,  i  Hoff.  Ch.  421.  See  Walsh  t/.  maintenance,  his  suit  will  on  that  account 
Shum way.  65  111.471;  Moyersz'.  Graham,  necessarily  fail.     But  no  authority  was 

15  Lea  (Tenn),  57;  Ryan  v.  Martin,  16  cited,  nor  have  I  met  with  any,  which 
Wis.  57;  Martin  v.  Veeder,  20  Wis.  491;  goes  the  length  of  deciding  that  when  a 
Satterlee  v.  Frazer,  2  Sandf.  (N.  Y.)  141;  plaintiff  has  an  original  and  good  title  to 
Allen  cr.  Hawks.  13  Pick.  (Mass.)  79;  property  he  becomes  disqualified  to  sue 
Wickham  v.  Conklin,  8  Johns.  (N.  Y.)  for  it  by  having  entered  into  an  improper 
220.  bargain  with  his  solicitor  as  to  the  mode 

Particularly  ought  the  attorney  to  be  of  remunerating  him  for  his  professional 
allowed  to  recover  for  such  services  as  services  in  the  suit  or  otherwise.  It  is 
were  rendered  before  the  champertous  clear  that  the  bargain  between  the  plain- 
contract  was  entered  into.  Thurston  v.  tiff  and  Mr.  Wright  (the  solicitor) 
Percival.  I  Pick.  (Mass.)  415.     But  in  amounted  to  maintenance;   and   if   the 
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of  the  court  to  dismiss  the  suit  as  soon  as  it  appears  upon  the  trial, 
to  its  satisfaction,  that  the  action  is  being  prosecuted  under  a 
champertous  agreement,  and  that  it  is  unnecessary  to  file  a  plea 
setting  up  the  champerty.^      Under  this  rule  the  rescission  of  a 

Utter  had  been  the  plaintiff,  saing  by  pleaded,  and  is  not  ground  for  abate- 

▼iitue  of  a  title  derived  under  that  con-  roent     Allison  v.  C.  N.  &  W.  R.  Co. ,  42 

tract,  it  would  have  been  my  duty  to  dis-  Iowa,  375. 

miss  his  suit'*    See  Whitney  v.  Kirtland,  In  New  York,  when  the  defendant  sc*!? 

37  N.  J.  Eq.  333;  Robinson  v.  Beale,  36  up  the  defence  that  the  demand  on  which 

Ga.  17;  McMullen  v.  Guest,  6  Tex.  375;  the  action  is  founded  **  has  been  bought 

Fetrow  v.  Merriweather,  53  III.  375;  Chi-  or  sold  or  received  for  prosecution"  by 

cago  &  N.  W.  R.  Co.  v.  Boiler,  7  Brad,  an  attorney  or  counsellor,  contrary  to  the 

(III.)  635;  Gilbert  v.  Holmes.  64  111.  548;  Rev.  Sut.  388.  g§  71,  73.  the  court  and 

Torrence  v.  Shedd,  ii3  111.  466;  31  Cent,  not  the  jury  are  to  pass  upon  the  ques* 

L.  J.  37:  Burnes  v.  Scou«  6  Sup.  Ct  Rep.  tion.     If  determined  against  the  plaintiff^ 

(U.S.)  865;  Boone  V.  Chiles,  10 Pet.  (U.S.)  he  must    be  nonsuited;  and   if   in  his- 

177;  Knadler  v.  Sharp,  36  Iowa,  333;  AUi-  favor,  the  jury  must  be  instructed  accord* 

son  V.  Chicago  &  N.  W.  R.  Co.,  43  Iowa,  ingly.    Orcult  v,  Pettit,  4  Den.  (N.  Y.> 

374;  Small  V,  Chicago,  R.  I.  &  P.  R.Co.,  333.     But  the  mere  fact  that  a  demand 

55  Iowa,  583;  8  K.  W.  Rep.  N.  S.  437;  has  been  bought  or  sold,  contrary  to  the 

Ross  9.  Chicago  R.  I.  &  P.  R.  Co.,  55  above  pro  visions,  is  no  defence  to  a  suit  in 

Iowa,  691;  s.  c,  8  N.W.  Rep.  K.  S.  644;  chancery  brought  to  enforce  it,  and  even 

Vimonc  v.  Chicago  &  N.  W.  R.  Co.,  38  N.  at  law  such  demand  may  be  purged  of  its 

W.Rep.  (Iowa)  6i3:  Courtright  v.  Burnes,  illegal  taint;  and  when  prosecuted  for  the 

3  McCrary  C.  Cl  Rep.  60;  Lackland  v.  benefit  of  the  real  and  bona  fide  bolder  a 

Smith.  7  Mo.  App.  593;  Million  v.  Obn-  recovery  may  be  had.    But  an  agreement 

sorg.  10  Mo.  App.  433;  Bent  v-  Priest,  between  the  complainant  in  a  bill  to  fore* 

10  Mo.  App.  547;  Burnes  v.  Scott,  117  close  a  mortgage,  and  his  solicitor,  by 

U.  S.  583;  Hovey   v,  Hobson,  51  Me.  which  the  latter  is  to  have  part  of  tfab^ 

63;  Brialey  v.  Whiting,  5  Pick.  (Mass.)  claim  when  collected,  is  not  within  the 

348.  act.     Hall  V,  Gird,  7  Hill  (N.  Y.).  586. 

1.  "The  question  whether  a  suit  is  prose-  In  England  the  purchaser  of  a  con- 

cnted  upon  a  champertous  agreement  is  tested  tide  cannot  bring  an  action   of 

one  outside  the  real  merits  of  the  case;  ejectment  in  his  own  name,  but  he  may 

and  although  an  issue  might  possibly  be  get  rid  of  the  difficulty  by  bringing  the 

made  on  it,  yet  we  think  it  UMd  not  ne-  action    in    the    name    of    his    vendor, 

cessarily  be  pleaded;  but  that  if  it  comes  Evans  v.  Pothero.  cited  by  James,  V.  C.,. 

to  the  knowledge  of  the  court  in  any  L.  R.  10  Eq.  373. 

proper  manner  it  will  refuse  longer  to  Upon  the  same  principle  it  was  held 
entertain  the  proceeding.  It  would  seem  in  Massachusetts  and  Indiana  that  a  deed 
to  stand  upon  similar  grounds  with  an  by  one  out  of  possession  of  land  entitle* 
action  for  divorce  prosecuted  by  collusion  the  grantee  to  an  action  to  recover  the 
between  the  parties.  The  court,  in  arriv-  land  in  the  name  of  the  grantor,  but  to 
ing  at  a  knowledge  of  the  fact,  would  his  own  use,  even  against  the  disseiior. 
not  be  confined  to  the  strict  rules  applic-  Brinley  v.  Whiting,  5  Pick.  (Mass.)  348; 
able  to  evidence  offered  on  the  trial  of  McMaban  v.  Bo  we,  114  Mass.  145; 
the  case,  though  it  undoubtedly  should  Steeple  v.  Downing,  60  Ind.  478;  Patter- 
not  proceed  upon  mere  suspicion  or  son  v.  Nixon,  70  Ind.  356. 
without  giving  opportunity  for  avoiding  In  North  Carolina  the  same  result  was 
the  alleged  champerty  by  proper  proofs  reached  under  the  Code.  Justice  9.  Ed- 
on  the  other  side.  Barker  v.  Barker,  14  dings,  75  N.  C.  581. 
Wis.  131  (143);  Allaid  %,  Lamirande,  39  "  To  establish  such  a  defence,"  it  wa» 
Wis.  503.  See  also  Andrews  v,  Thayer,  30  said  in  Brinley  v.  Whiting,  5  Pick, 
Wis.  338;  Weedon  v.  Wallace,  Meigs  (Mass.)  355,  356,  "would  be  in  fact  to 
(Teon.),  386 ;  Webb  v,  Armstrong,  5  transfer  the  title  to  the  land  from  the  de» 
Humph.  (Tenn.)  379;  Vincent  v,  Ashley,  fendant  to  tlie  tenant  by  way  of  punish- 
5  Humph.  (Tenn.)  554;  Hunt  v.  LylCt  8  ment  for  the  attempt  to  convey  it  unlaw- 
Yerv.  (Tenn.)  143;  Greenman  v.  Cohee,  fully.  To  say  that  the  person  in  posses* 
61  Ind.  3oi;  Allen  v.  Frazee,  85  Ind.  sion  should  hold  the  land  against  the  claloL 
383;  Board  v.  Jameson,  86  Ind.  154.  of  the  owner,  because  he  had  committed 

lo  Iowa  it  IS  said   that  champerty,  if  an  offence,  would  be  to  impbse  a  pun- 
available  at  all  as  a  defence,  must  be  ishment   not   provided    by  the   statate 
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champertous  contract  after  the  action  has  commenced  does  not  re- 
late back  to  the  commencement  of  the  suit,  and  preclude  the  tegal 
bar  to  the  action.  If  a  meritorious  defence  is  pleaded  the  plain- 
tiff can  not  reply  that  the  defendants  are  guilty  of  champerty  be- 
tween themselves  in  the  defence  they  have  set  up,* 

CHAHCE. — The  absence  of  any  defined  or  recognized  cause.' 

of  Henry,  nor  known  to  the  common  learned   judge  erred   doubly;    first,   he 

law."                                     I  overlooked   the  fact  that  the  verdict  is 

In  Kentucky  it  is  held  that  there  can  be  already  determined  and  fixed,  as  soon  as 

no  recovery  of  the  land  upon  the  title  of  the  twelve  sums  are  ascertained,  and  be- 

the  vendor,  when  it  appears  to  the  satis-  fore  the  exact  science  is  applied,  within 

faction  of    the  jury   that  the  action   is  \iM  msLximt  Id  ccrtum  est  aucd  cerium  fiat, 

brought  for  the  benefit  of  the  champertous  and  second,   he  evidently   mistook  the 

purchaser;  but  if  the  action  is  prosecuted  nature  of  chance,  falsely  fancying  that 

bona  fide  for  the  benefit  of  the  vendor,  he  what  is  certain  in  result  or  is  brought 

may  recover;  and  whether  it  is  so  brought  about  by  known  or  intelligent  agencies, 

is  a  question  for  the  jury.     Bayley  v,  cannot  be  said  to  result  from  chance.*' 

Deakins,  5  B.  Mon.  (Ky.)  159;  Cardwell  ''According  to  generally  accepted  and 

V.  Spriggs,  7  >Dana  (Ky.),  36;  Chiles  v.  ordinary  use  of  the  word,  anything  is  sstid 

Conley's  Heirs,  9  Dana  (Ky.),  385.  to  have  happened  by  chance  to  any  one, 

1.  Harman  v.  Brewster,  7  Bush  (Ky.),  which     was     neither     understand ingly 

355.    -  brought  about  by  his  act  nor  pre-esti- 

8.  Allen  v,  Frazee,  85  Ind.  283.  mated  by  his  understanding.*'    **  A  juror 

8.  Webster.  resorts  to  the  determination  of  chance  for 

"Pure  chance  consists  in  the  entire  a  verdict  whenever  he  resorts  to  any 

absence  of  all  the  means  of  calculating  method  of  determination,  the  steps  and 

results;  accident  is  the  unusual  prevention  results  of  which  are  beyond  his  calculation 

of  an  effect  naturally  resulting  from  the  and  unfoUowed  and  un participated  in  by 

means  employed."     *Harless    v.   U.   S.  his  understanding,   and   all    the  jurors 

Morr.  (Iowa)  169.  resort  to  such  a  method  when  they  resort 

By  Chaaoo. — under   a   statute  which  to  the  method  of  average." 

permits  proof  of  misconduct  of  jurors  by  Game  of  Chance  is  "such  a  game  as  is 

the  affidavits  of  the  jurors  in  case  of  determined  entirely  or  in  part  by  lot  or 

resort  by  the  jury  to  determination  by  mere  luck,  and  in  which  judgment,  prac- 

chance,  that  is  not  a  chance  verdict,  the  tice,  skill,  or  adroitness  have  honestly  no 

amount  of  which  is  determined  by  each  office  at  all,  or  are  thwarted  by  chance.*' 

juror's  writing  an  amount  upon  a  piece  of  Ten-pins  is  not  such  a  game.    State  v, 

paper  and  dividing    the  sum  of   these  Gupton,  8  Ired  L.  (N.  Car.)  271.     Rattle 

amounts  by  twelve,  the  quotient  to  stand  and  snap,  a  game  of  cards  and  dice,  is  a 

as  the  verdict.     "There  is  no  element  of  game  of  chance.    State  v.  Nates,  3  Hill 

chance  in  such  a  verdict.     Each  juror  (S.  Car.),  200.  The  jury  having  found  that 

marks  a  sum   which    in  his   judgment  rondo  was  a  game  of  chance,  the  court 

represents  the  true  amount  of  damages,  refused  to  interfere  with  their  verdict  in 

Neither  of  these  sums  is  the  result  of  Glascock  v.  State,  10  Mo.  508.   So  where 

chance:  on  the  contrary,  each  is  the  result  the  jury  found  shuffle-board  not  to  be 

of  the  judgment  or  will  of  the  juror  by  such  a  game.    State  v.  Bishop,  8  Ired.  L. 

whom  it  was  marked.      Neither  is  the  (N.  Car.)  266.    Horse-racing  is  not  a  game 

aggregate  of  these  sums,  nor  the  quotient  of  chance.    Harless  v.  U.  S.,  Morr.  (Iowa) 

resulting  from  a  division  of  the  aggregate  169;  State  v.  Lemon,  46  Mo.  375. .  De- 

by  twelve,  the  result  of  chance,  but,  on  positing  a  half-sovereign  'as  a  bet  on  a 

the   contrary,   the    result    of    the  most  dog-race  is  not  "betting  a  coin  as  an 

accurate  of  the  sciences.'*  Turners.  Tuo-  instrument  of    gaming    on  a   game  of 

lumne  Co.  Water  Co.,  25  Cal.  397;  Boyce  chance."     Hirst  v.  Molesbury,  L.  R.  6  Q. 

V,  Cal.  Stage  Co.,  25  Cal.  460;  and  cf.  B.  130.     A  person  betting  at  a  horse-race 

tiTilson  V.  Berryman,  5  Cal.  44;  Cowper-  at  9k  pari  muiuel,  a  machine  which  regis- 

thwaite  v.  Jones,  2  Dal.  (Pa.)  55;  Smith  ters  the  amount  betted  on  each  horse, 

V,  Cheetham,  3  Caines(N.  Y.),  61  ;Thomp-  and  the  total  amount  betted  which  was  to 

son's  Case,  8  Gratt.  (Va.)  637.  be  divided,  less  ten  per  cent,  among  those 

In  Goodman  v.  Cody,  i  Wash.  Ty.  329.  who  placed  their  money  on  the  winner, 

the  contrary  is  held,  and  the  decision  of  is  one  playing  or  betting  with  an  instru- 

Turner  V.  Water  Co.,  criticised:   "The  ment  at  any  game  of  chance.    ToUett  v- 

m 


Drfnittoa.     CHANCBLL  OR— CHANCER  Y— CHANGE,     Beflaitioa. 

CHAHCSLLOB. — The  chief  or  presiding  judicial  officer  of  a  court 
of  chancery.* 

CHUICEBT.    See  Equity. 

CHAHOS. — To  cause  to  turn  or  pass  from  one  state  to  another: 
to  alter  or  make  different.'^ 
A  succession  of  one  thing  in  place  of  another.* 

Thomas,  L.  R.  6  Q.  B.  516.     A  game  thirds  in  value  of  the  property  on  both 

into  which  more  sicill  than  chance  enters  sides  of  the  street.    Warren  v.  Henly,  32 

appears  not  to  be  a  game  of  chance.  Iowa,  31. 

Glascock  V.  Sute,  10  Mo.  50S:  bat  see  Change  of  XooiingB. — A  vessel  applied 

Suie  V.  Gupton,  8  Ired.  I,.  (N.  Car.)  271.  at  a  docic  for  landing,  and  being  refused 

Ghaaos  -  Asdlej. — **The    self-defence  proceeded  to  another;  held^  this  was  not 

whereby  a  man  may  protect  himself  from  a  change  of  moorings  under  a  pilotage 

an  assault  or  the  like,  in  the  course  of  a  act,  and  the  master  being  bound  to  have 

sudden  broil  or  quarrel,  by  killing  him  a  pilot  on   board,  the  owners  were  dis- 

who  assaults  him.      4  Bl.  Com.  184.  charged  from  responsibility  for  damage 

1.    For  an  historical  account  of  the  done  to  a  barge  into  which  the  vessel  ran. 

office  of  chancellor,  see  i  Spence's  Eq.  Mcintosh  v,  Slade.  6  B.  &  C.  657. 

Jur.355  seq. ;  Campbell's  Lives  of  the  Lord  Change  of  Poisooston. — ^Temporary  ab- 

Chancellors,  Introd.  Chap.;  Encyc.  Brit,  sence  of  the  assured  from  home  with  his 

jM^  ver^.  family,  leaving  his  house  in  the  charge  of 

8.  Webster.  another,  is  not  a  change  of  possession 

Chaiig*  its  Original  Pnrpoat.  —  The  within  the  meaning  of  a  clause  of  the 
amending  a  bill  introduced  to  prohibit  policy,  avoiding  it  for  such.  Shearman 
the  sale  of  liquor  within  four  miles  of  a  v,  Niagara  F.  I.  Co.,  46  N.  Y.  526;  s.  c.^ 
town,  so  that  on  passage  it  became  a  law  7  Am.  Rep.  380.  "  Change  of  posses- 
forbidding  such  sale  within  eight  miles,  sion'*  was  said  to  be  a  mere  paraphrase 
does  not  "change  its  original  purpose."  of  "delivery"  in  Sims  v.  Sims*  Admr.,  8 
Harrison  v.  Gordy.  57  Ala.  49.  Porter  (Ala.),  461;  s.  c,  33   Am.  Dec. 

Change  the  Form  or  Oronnd  of  Aetion. —  393. 

An  amendment  to  the  declaration  in  an  Change  of  Title. — Under  a  policy  of 

action  for  breach  of  a  covenant  against  insurance,  in  which  it  was  provided  that 

incumbrances,  by  which  a  new  count  is  '*  in  case  of  any  sale,  transfer,  or  change 

added,  setting  forth  a  new  and  distinct  of  title  in  the  property  insured  .  .  .  such 

incumbrance,  does  not  change  the  form  insurance  shall  be  void  and  cease,"  it  was 

or  ground  of  action  within  an  exception  said:  '*  The  change  or  transfer  of  title,  to 

to  a  sutute  of  jeofails.   Spencer  v.  Howe,  be  in  violation  of  the  policy,  must  be 

26  Conn.  20a  more  than  nominal.  .  .  .  But  if  the  real 

Changod. — A  transfer   made  under  a  ownership  remains  the  same— if  there  is 

bankrupt  law  by  a  register  in  bankruptcy  no  change  in  the  fact  of  title,  but  only  in 

to  an  assignee,  does  not  avoid  a  policy  of  the  evidence  of  it,  and  if  this  latter  change 

insurance,  under  a  clause  that  **If  the  is  merely  nominal,  and  not  of  a  nature  cal- 

ticle  to  the  property  is  transferred  or  culated  to  increase  the  motive  to  burn  or 

changed,  this  policy  shall  be  void.    Stark-  diminish  the  motive  to  guard  the  property 

weather  v.  Qeveland  Ins.  Co.,  2  Ab.  (C.  from  loss  by  fire,  the  policy  is  not  vio- 

C.)  67.  lated."    A  transfer  as  collateral  security 

8.  Webster.  is  therefore  not  such  a  change  of  title  as 

Changs  in  the  Froportj,  its  Vio  or  Ooeii-  will  avoid  the  policy.     Ayres  v,  Hartford 

patien.— Under  a  statute  providing  that  F.  I.  Co.,  17  Iowa,  176;  s.  c,  21  Iowa, 

**any  change  in  the  property  insured,  its  X03.      But  a  transfer  by  one  partner  to 

use  or  occupation,  .  .  .  shall  not  affect  his  copartner  of  his  share  of  the  insured 

the  contract  unless  the  risk  was  thereby  partnership  property  is  such  a  change  of 

materially    increased,"  a   change    from  title.     Hartford  F.  I.  Co.  v.  Ross,  23  I nd. 

occupancy  to  disuse  was  held  to  be  such  179:  Dix  v,  Merc.  Ins.  Co..  22  111.  272. 

a  change.     Cannel  v.  Phoenix  Ins.  Co.,  Policies  with  similar  provisions  were  also 

59  Me.  582.  held  to  be  avoided,  where  the  insured, 

Changs  of  Ormdo. — The  raising  of  a  who  were  partners,  dissolved  partnership 

street  twelve  inches    by   macadamising  and  divided    the    partnership  property. 

done  upon  its  surface  is  not  a  change  of  Dreher  v.  iEtna  Ins.  Co.,  18  Mo.  128. 

grade  within  an  act  forbidding  such,  ex-  And  wher6  the  insured,  S.  and  K.,  who 

cepc  on  petition  of  the  owners  of  two  were  partners,  took  N.  into  the  firm  and 
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Exchange:    "a  fixed   place  where  merchants  meet  at  certain 
hours  for  the  transaction  of  business  with  each  other."  ^ 

OHAHOE  OF  TSHVE.    (See  also  JURISDICTION;   MANDAMUS; 

Practice;  Trial;  Venue.) 

Definitum,  90.  Because  of  Non>-restdence  ofPar* 

To  what  County  the  Came  should  be  ties,  100. 

Moved,  90.  Wko  may  Apply  for,  loi. 

When  Change  may  be  Had,  91.  When  Motion  may  be  Made,  102. 

Generally,  91.  The  Affidavit,  104. 

Because    of   Disqualification   of  Effect  of  Change,  105. 

\  Judge,  93.  On  the  Jurisdiction,  105. 

For  Convenience  of  Witness,  95.  Generally,,  107. 

Because  Impartial  Trial  cannot  Remew  by  Courts  of  Appeal,  \qI^ 
be  Had,  9(5. 

1.  Definition. — ^A  change  of  venue  is  a  change  of  the  place  of  trial 
to  another  county.* 

2.  To  What  County  the  Came  should  be  Hoved. — It  is  provided  by, 
statute  in  most  of  the  States  that  when  the  venue  is  changed,  the 
cause  should  be  moved  to  the  nearest  county  free  from  obstacles. 

S.  sold  out  to  K.  and  N.     Card  v.  Phoenix  them  in  charge  of  the  bar-tender,  where 

Ins.  Co.,  4  Mo.  App.  434.  they  are  subsequently  used  by  the  mort- 

Where,  at  the  time  the  policy  was  gagor,  there  is  not  an  *' actual  and  con- 
issued,  the  property  was  subject  to  a  tinued  change  of  possession"  under  a 
mortgage  by  which,  on  default,  the  chattel-mortgage.  Brunswick  v.  McClay, 
mortgagee  might  co(]isider  the  whole  debt  7  Neb.  137. 

due  and  sell  the  property;  and  this  was  The  issuance  of  a  dray-ticket  bearing 

done  and  a  conveyance  made    to    the  the  words  **  Dray-ticket  for  $50.     Knox- 

purchaser,  who  subsequently  conveyed  ville  Iron  Co.",  is  merely  a  method  of 

to  another,  there  took  place  such  a  change  keeping  accounts  with  draymen.      It  ia 

of  title  as  avoided  the  policy  under  the  not  a  'change  bill  or  ticket,  the  issuance 

provision   therein.      C.    M.   As.   Co.    v,  of  which  is  forbidden  by  statute.     State 

Scammon,   102   111.  46.     An  agreement  v.  Fisk,  3  Sneed,  (Tenn.)  695. 

between  the  owner  of  insured  property  1.  White  v.  Brownell,  4  Abb.  Pr.  (N. 

and  another  to  represent  to  the  creditors  Y.)  N.  S.  190. 

of  the  former,  in  order  to  prevent  attach-  *'  There  may  be  property  belonging  to 

ments,  that  the  property  had  been  sold  to  this  body,  derived  from  the  payment  of 

such  other  person,   is  not  a  change  of  duesorfines,  or  consisting  of  the  furniture 

title  which  will  avoid  the  policy  which  of  the  room  where  the  board  meets,  but 

contained  a  provision  similar  to  above,  the  possession  of  it  is  a  mere  incident, 

Orrell  v,  H.  F.  Ins.  Co.,  13  Gray  (Mass.),  and  not  the  main  purpose  or  object  of 

431.  the    association.      A    member    has    no 

A  mortgage  is  not  within  a  clause  in  a  severable  proprietary  interest  in  it,  or  a 

policy  of  insurance  avoiding  it,  "  if  any  right  to  any  proportionable  part  of  it 

change  takes  place  in  the  title  or  posses-  upon  withdrawing.     He  has  merely  the 

sion  of  the  property,  whether  by  sale,  enjoyment  and  use  of  it  while  he  is  a 

legal  process,  judicial  decree,  voluntary  member,  but  the  property  remains  with 

transfer,  or  conveyance."     Hartford   F.  and  belongs  to  the  body  while  it  continues 

I.  Co.  V.  Walsh,  54  III.  164.  to  exist.  .  .  .  When  the  body  ceases  to 

Aetual  Change  c^  Poiiiirion. — W^here  a  exist,  those  who  may  then  be  members 

vendor  remains  in  possession  of  person-  become  entitled  to  their  proportionate 

alty  as  the  agent  of  the  vendee,  there  is  share  of  its  assets." 

not  such  an  **  actual  change  of  posses-  8.  Abbott's  Law  Diet, 

sion"  as  the  statute  requires  to  prevent  a  In  criminal  proceedings  a  change  of 

presumption  of  a  fraudulent  sale.     Grant  venue  is  where,  by  order  of  court,  a  cause 

V.  Lewis,  14  Wis.  487.  is  removed  from  the  county  in  which  the 

Where  a  mortgagee  goes  into  a  saloon  indictment  was  found,  to  an  adjoining 

and    takes  nominal    possession  of    the  one  for  trial,     x  Bishop  on  Crim.  PTOc 

tables,  the  mortgaged  property,  and  puts  (3d  Ed.)  §  68. 
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Such  a  statute  imports  that  the  judge  is  to  decide  which  is  such 
county,^  and  a  change  of  venue  to  a  county  not  one  of  the  nearest, 
when  no  objection  exists  tp  those  nearest,  is  erroneous.^  But  the 
venue  in  some  cases  may  be  changed  to  the  "  most  convenient" 
unobjectionable  county ;  which  means  the  "  most  convenient"  all 
things  considered,  and  not  the  nearest  one.'  In  case  of  a  change 
of  venue  on  account  of  the  prejudice  of  the  judge,  the  case  may 
be  properly  transferred  to  another  court  in  the  same  county.^ 

3.  Wheft  Change  may  be  Had. — Generally. — It  depends  to  a  large 
extent  on  the  nature  of  the  statute  whether  a  party  is  entitled  to 
a  change  of  venue  as  a  matter  of  right,  or  whether  it  is  discretion- 
ary with  the  court  to  grant  it.  But  where  a  statute  provides  that 
on  application  and  showing  in  certain  cases  a  party  may  have  a 
change  of  venue,  if  the  party  brings  himself  within  the  statutory 
requisites,  he  is  entitled  thereto  as  a  matter  of  right,^  and  if  de* 
nied  by  the  court  may  be  enforced  by  mandamus^  The  venue  in 
most  cases  can  be  changed  by  consent,  without  a  petition  to  the 

couft ;'  or,  when  tlie  court  has  jurisdiction,  the  parties  to  an  ac- 

• 

1.  Ex  parte  Hodges,  59  AUu  305;  Shaw  6.  Ex  parte  Chase,  43  Ala.  303. 

p.  Cade,  54  Tex.  307.     So  a  motion  for  a  Mandamus  will  also  lie  to  set  aside  an 

change  to  a  particular  county  is  had,  and  order  made  for  a  change  of  venue,  in  a 

may  be  overruled  for  that  reason  alone,  criminal  case,  in  the  absence  of  the  ac- 

Olive  V.  Sute,  11  Neb.  x.  cused  from   the  court-room.    Ex  parte 

8.  Baxter  v.  People,  7  III.  $$8-     Cvm*  Bryan,  44  Ala.  40a. 

pare  Kennedy  v.  Commonwealth,  78  Ky.  7.  Pierson  v,  Finney,  37  111.  29;  Peo- 

447.  pie  V.  Scates.  4  111.  371 ;  Brennan  v.  Peo- 

The  Texas  statute  governing  changes  pie,  15  111.  511:  Davidson  v.  Wheeler,  i 

of  venue  provides  that  on  granting  a  Morr.  (Iowa)  238. 

change  of  venue  "the  cause  shall  be  re-  Where  a  cause  was  transferred  from 
moved  to  some  adjoining  county,  the  one  judicial  district  to  another  on  a  stipu- 
court-bouse  of  which  is  nearest  the  court-  lation  which  provided  that  if  a  trial 
bouse  of  the  county  in  which  the  suit  is  should  not  be  had  in  the  new  district  by 
pending,"  etc  Held,  that  the  nearest  a  certain  time,  the  cause  should  be  trans- 
court-house,  in  the  meaning  of  the  stat-  ferred  back  to  the  original  district,  and 
nte,  is  not  necessarily  the  one  nearest  by  the  cause  was  so  transferred  back,  held^ 
geometrical  measurement,  but  may  be  not  to  be  error.  Lyon  County  v,  Washoe 
the  one  most  convenient  of  access,  and  Co.,  6  Nev.  241. 

nearest    by  the  usual    travelled    route.  But  in  Mississippi^  where  the  parties 

Shaw  V.  Cade.  54  Tex.  307.  agreed   to  change  the  venue  from   the 

A  change  of  venue  cannot  be  made  to  county  of  S.  to  the  county  of  G..  and  the 

a   county    other    than    one    adjoining,  court  entered  an  order  on  the  minutes  in 

merely  because  the  parties  cannot  agree  accordance  with  the  agreement,  and  suf- 

on  one  adjoining.     Miller  v,  Cobell,  81  fered  the  case  removed  without  a  com- 

Ky.  178.  pliance  wiih  the  statute,  held,  that  this 

8.  Allen  v.  Skiff,  9  Iowa,  433.  was  error,  and  that  the  consent  or  agree- 

4.  State  V.  McArthur,  13  Wis.  454;  ment  of  the  parties  conferred  no  power 
Curran  v.  Beach,  20  111.  219.  on  the  court  to  change  the  venue  in  any 

5.  Shattnck  v.  Myers,  13  Ind.  47;  74  mode  except  that  prescribed  by  the  stat- 
Am.  Dec.  336,  and  note;  Mendanhall  v.  uie,  which  is  by  petition  under  oath,  ad- 
Gately,  18  Ind.  148:  Heshion  v.  Press-  dressed  to  the  court,  or  to  the  judge  of 
ley,  80  Ind.  494;  Walsh  v,  Ray,  38  III.  the  district  in  vacation,  setting  forth  the 
30;  Clark  V,  People,  2  111.  107;  Frcleigh  reasons  for  the  application.  Wilson  v. 
V.  State,  8  Mo.  606;  People  v.  Yookum,  Rodewald,  49  Miss.  506. 

53  Cal.  566;  Rines  v.  Boyd,  7  Wis.  134;  An  applicant  for  a  change  of  venue 

^chmann   v.  Milwaukee,  47  Wis.  435;  filed  affidavits  that  he  could  not  have  an 

Jones  V.  Chicago,  etc.,  R.  Co.,  36  Iowa,  impartial  trial  in  the  county,  and  that 

68;  Manly  v.  State,  52  Ind.  215;  State  tf.  many  of  the  witnesses  lived  in  C.connty, 

Shaw,  43  Ohio  St.  324.  in  an  adjoining  circuit;  whereupon  the 
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tion  may  waive  the  venue.^  In  criminal  cases  the  venue  cannot 
be  changed  without  the  defendant's  consent,  and  a  statute  there^ 
for  is  unconstitutional.^'  , 

It  is  a  general  rule  that  in  actions  arising  ex  delicto^  the  venue 
will  be  changed  to  the  county  where  the  cause  of  action  arose, 
unless  the  plaintiff  stipulate  to  give  matei^ial  evidence  arising  in 
the  county  where  the  venue  is  laid.^  But  where,  on  application 
for  a  change  of  venue,  a  party  stipulates  not  to  give  any  evidence 
except  what  may  be  found  in  the  county  in  which  the  venue  is 
laid,  the  venue  will  not  be  changed.* 

In  civil  actions  the  venue  will  not  be  changed  on  the  application 
of  one  defendant,  where  there  are  several  defendants  in  a  cause  ;^ 
nor  has  the  defendant  a  right  to  change  the  venue  by  stipulating 
to  pay  the  expenses  of  the  plaintiff's  witnesses.* 

Where  the  venue  of  an  action  has  been  once  changed,  a  further 
change  may  be  ordered  for  good  cause  shown ;  "^  and  where  the 
venue  in  a  criminal  case  has  been  changed,  it  may  be  changed  back 
to  the  original  county  with  the  consent  of  the  prisoner;®  and  where 
a  defendant  is  let  in  to  defend  on  the  merits  after  a  default,  the 
plaintiff  may  change  the  venue,  so  as  to  obtain  a  speedy  trial.* 

Where  land  has  been  annexed  to  another  county  pending  a  suit 
for  its  possession,  commenced  in  the  county  where  it  originally  lay, 
the  record  will  be  transferred  to  the  court  of  the  county  to  which 
it  last  belongs.^®    And  where  a  deputy  sheriff  of  the  county  of  A. 

other  party  filed  an  affidavit  showing  ficient  cause  for  the  change.  State  v,  Mc- 

'  that  he  CQuld  not  have  a  fair  trial  in  that  Lendon,  i  Stew.  (Ala.)  195. 

county,  and  thereupon  thb  venue  was  8.  Serially  v.  Wells,  i   Cow.  (N.  Y.) 

without  objection    changed    to  another  196;  Vander  Zee  v.  Van  Dyck,  1  Cow. 

county,    not    in    an    adjoining   circuit.  (N.  Y.)  600.              * 

Held,  that  it  would  be  presumed  that  the  4.  Smith  v.  Averill,  i  Barb.  (N.  Y.)  38. 

cause  was  sent  to  that  county  by  agree-  5.  Sailly  v,  Hutton,  6  Wend:  (N.  Y.) 

ment.  and  therefore    objection   to  pro-  508;  Van  Dyke  v.  Battle,  i  Stew.  (Ala.) 

ceeding  in  that  court  should  be  over-  218.    See  Who  may  Apply  for,  infra. 

ruled.     Newman  v.  Hazelrigg,  96  Ind.  6.  Although  it  seems  the  plaintiff  may 

73.  retain  his  venue  by  stipulating  to  pay 

After  a  cause,  begun  in  one  court,  has  the  expenses  of  the  defendant's  wit- 
been  transferred  to  another,  in  which  the  nesses.  Harrower  v.  Betts,  2  Cow.  (N. 
parties  have  agreed  it  shall  be  tried,  the  Y.)  496;  Worthy  v,  Gilbert,  4  Johns.  (N. 
plaintiff  is  not  bound  to  submit  to  a  trial  Y.)  492. 

in  that  court  after  new  parties  defendant  7.    People  v.    Hubbard,   22  CaL   34; 

have  come  into  the  case,  as  such  new  Herbert  v,  Beathard.  26  Kan.  746.    Com'- 

parties   may  have  such  relation  to  the  pare  Musselman  v.  Pierce,  40  Ind.  120. 

cour^  or  such  influence  in  the  commu-  8.  Paris  v.  State,  36  Ala.  232. 

nity,  as  to  jeopardize  platntifif*s  rights  in  Where  an  indictment  was  found  in  one 

that  court.     Bixby  v,   Carskadden,   63  county  in  Illinois,  against  several  jointly, 

Iowa,  164.  and  the  venue  was  changed  to  another 

1.  Leach  9.  Western,  etc.,  R.  Co.,  65  county,  on  motion  of  one  of  the  accused, 

N.  Car.  486.  without  consent  of  the  others,  where  he 

8.  Kirk  v.  State,  i  Coldw.  (Tenn.)  344;  was  tried,  and  afterwards  the  indictment 

Commonwealth  v.  Pearce,  6  Gratt.  (Va.)  was  returned  to  the  county  where  it  was 

669;  Young's  Case,  9  Leigh  (Va.),  638;  found,  and  the  others  held  to  answer, 

Osbom  V.  State,  24  Ark.  629.     Compare  held,  that  the  proceedings  were  regular. 

Cox  V.  State,  8  Tex.  App.  254.  Hunter  v.  People,  2  111.  453. 

But  where  the  venue  has  been  changed  8.  Payne  v.  Smith,  19  Wend.  (N.  Y.) 

at  the  instance  of  the  prisoner  he  cannot  122. 

afterwards  object  that  there  was  not  suf-  10.  Murdock  tr.  Little,  18  Ga.  719. 

88 


WlMaOhftageBiAylMHftd.  CHANGE  OF  VENUE,  iMiquUflMtioB  of  Judge. 

is  sued  in  the  county  of  B.,  for  an  act  done  in  the  course  of  his 
ofRcial  duty  in  the  county  of  A.,  the  court  will,  on  affidavit  of  the 
/act,  change  the  venue  from  B.  to  A.*  So,  where  a  part  of  the 
jury  had  been  selected,  but  from  prevalence  of  yellow  fever  in  the 
shire  town  the 'court  deemed  the  completion  impracticable,  it  was 
proper  to  grant  a  change  of  venue.* 

But  one  change  of  the  venue  of  a  cause,  from  the  county  where 
it  is  pending,  can  be  obtained  by  the  same  party.* 

A  motion  for  a  change  of  venue  may  be  renewed  as  a  matter 
of  right,  after  having  been  once  denied,  if  the  facts  have  changed 
since  the  denial.*  But  where  an  application  is  contested  on  one 
ground  alone,  the  right  to  demand  a  change  on  other  grounds  may 
be  deemed  waived.* 

Because  of  Disqualification  of  Judge, — Bias  or  prejudice  on  the 
part  of  the  judge  is  generally  held  to  be  a  sufficient  ground  for  a 
change  of  venue.*     So  is  his  pecuniary  interest  in  the  event  of  the 

1.  Dennis  v.  Ford,  7  N.  J.  L.  200.  State  v,   Mc Arthur,    13    Wis.   454;    Ex 

8.  Sulinas  v.  Stillman,  2$  Tex.  12.  parte  Curtis,  3  Minn.  274;  Jn  re  Peyton, 

S.  Hutts  V.  Hutis,  62  Ind.  240;  Fene-  12   Kan.  393.     Compare  People  v,  Wil- 

Ion  V,  Butts.  53  Wis.  344.     But  in  Her-  liams,  24  Cal.  31;  People  v,  Shnler,  28 

ben  V,  Beatbard.  26  Kan.  746,  it  is  held  Cal.  490;  Morris  v.  Graves,  2  Ind.  3S4; 

that  where  an  action  is  commenced  be-  Mlllison  v.  Holmes,  i  Ind.  45. 

fore  a  justice  of  the  peace,  and  the  de-  But  a  prejudice  against  the  cause  or 

fendant  obtains  a  change  of  venue  to  defence  of  a  party  in  the  mind  of  the 

another  justice  of  the  peaice,  such  change  judge,  and  not  against  his  person,  is  no 

of  venue  will  not  prevent  the   plaintiff  cause  for  a  change  of  venue.     Bent  v, 

from  obtaining  still  another  change  if  he  Lewis,  15  Mo.  App.  40. 

has  sufficient  grounds  therefor.  A  change  may  be  had  on  the  ground  of 

In  State  v.  Gates,  20  Mo.  400,  it  was  prejudice  of  a  judge  who  may  be  called 

held  that  although  it  is  provided  by  law  upon  to  rule  on  certain  motions,  though 

that  a  second  change  of  venue  ^in   the  it  is  certain  that  the  case  will  not  be  tried 

same  cause  shall  not  be  allowed,  yet  it  before  him.      Allerton   v,   Eldridge,   56 

may  be  allowed  when  the  judge  has  been  Iowa,  709. 

counsel  for  the  prisoner.    Sute  v.  Gates,  Where  an  application  was  made  for  a 

20  Mo.  400.  ^In  Schaengten  v.  Smith,  change  of  venue  in  a  cause,  upon  the 

48  Iowa,  359,  it  is  held  that,  after  one  ground  that  the  judge  then  presiding  was 

change  of  venue,  the  party  applying  for  prejudiced  against  the  party,  so  that  he 

another  change  must  allege  and  show  could  not  obtain  a  fair  trial,  and  the 

that  the  cause  upon  which  he  bases  his  application  was  denied,  and  the  cause 

application,  was  not  in  existence  when  was  tried  in  the  same  court  at  a  subsequent 

the  first  change  was  obtained.  term,  before  another  judge  to  whom  no 

A  statute  which   provides  that,  after  objection  was  made,  held^  that  there  was 

one  change  of  venue,  no  party  is  entitled  no  force  in  the  objection  that  the  applica- 

to  another  for  any  cause  in  existence  tion  had  been  denied.     Myers  v.  Walker, 

when  the  first  change  was  obtained,  does  31  111.  353. 

not  apply  to  a  case  where  the  first  change  So  where  an  application  for  a  change 

was  made  by  the  agreement  of  parties,  of  venue   having  been  made  upon  the 

Bixby  V.  Carskaddon,  63  Iowa,  164.  ground  that  there  had  been  six  hearings 

4.  Veeder  v.. Baker,  83  N.  Y.  156.  in  relation  to  the  case  at  bar  before  the 

5.  Keith  V.  Briggs,  32  Minn.  185.  sitting  judge,  and  that  he  had  decided 

6.  McGoon  9.  Little,  7  111.  42;  Curran  erroneously  in  all  of  them.  held,  that  no 
V.  Beach,  20  111.  219;  Carrow  v.  People,  presumption  was  raised  that  the  court 
113  III.  550;  Goldsby  v.  State,  18  Ind.  was  prejudiced,  and  that  the  motion  must 
147:  Vanderkarr  v,  Sute.  51  Ind.  91;  be  denied.  Burke  v.  Mayall,  10  Minn. 
Smelzerr.  Lockhart,  97  Ind.  315;  Leyner  287. 

XT.  State,  8  Ind.  490;  Berner  v.  Frazier,  8  Although  an  application  for  a  change 
Iowa,  77:  Turner  v.  Hitchcock,  20  Iowa,  of  the  place  of  trial  of  a  criminal  case,  on 
310;    Runols   if.   Brown,    11    Wis.   193;    the  ground  of  the  prejudice  of  the  judge, 
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suit  or  the  prosecution  ;  *  and  in  such  a  case  it  is  not  error  for  the 
judge  to  act  upon  his  own  knowledge ;  **•  or  if,  before  the  judge  was 
elevated  to  the  bench,  he  had  been  of  counsel  for  either  of  the 
parties  to  the  suit,  or  for  the  prisoner  in  the  matter  of  the  indict* 
ment ;  ^  and  although  it  is  provided  by  law  that  a  second  change 

makes  allegations  upon  which,  if  true,  a  had  been  filed  and  sustained  in  another 

change  should  be  granted,  it  does  not  case,  involving  the  same  issues,  is  no 

foltoir,  as  a  matter  of  course,  that  the  ground    for  such  change.      Bennett  v, 

change  must  be  granted;   for  the  judge  Craey,  57  Iowa,  221. 

may  consult  his  own  feelings  as  well  as  The  statement  of  the  mere  belief  of 

the  papers,  and  grant  or  deny  the  change,  the  defendant  that  the  judge  is  prejudiced, 

as  "he  may  think  the  right  demands,  in  when  such  belief  is  founded  alone  on 

the  exercise  of  a  careful  discretion.    State  alleged  facts,  of  the  existence  of  which 

V,  Foley,  65  Iowa,  51.  defendant  has  no  personal  knowledge,  is 

And  where  a  petition  for  change  of  insufficient  to  overcome  the  presumption 
venue  alleged  for  cause  that  the  judge  which  arises  from  the  denial  which  is 
entertained  towards  the  plain tifif  a  violent  implied  in  the  order  of  the  judge  over- 
prejudice,  incapacitating  him  to  do  ihp  ruling  the  petition  for  a  change  of  venue; 
plaintifif  justice,  and  that  the  judge  re-  but,  with  the  unequivocal  statement  of 
peatedly,  as  the  plaintiff  had  been  in-  the  judge  that  the  alleged  facts  oa  which 
formed  and  believed,  spoke  of  the  plaintifif  the  belief  of  defendant  is  based  have  no 
in  harsh  and  violent  ternis,  derogatory  to  existence,  the  question  of  the  correctness 
the  plaintiff's  character  for  fairness  and  of  the  ruling  is  not  left^o  depend  on  the 
honesty,  held^  that  the  petition  did  not  presumption  which  arises  under  the  law 
show  sufficient  ground  for  the  change  of  in  its  favor,  but  is  affirmatively  estab- 
venue.     Millison  v.  Holmes,  i  Ind.  45.  llshed.     State  v.  Hale,  63  Iowa,  575. 

Where  a  case  involving  less  than  $100  1.  Jim  v.  State.  3  Mo.  147;  Jeffersoa 

has  been  certified  io  the  supreme  court  County  v,  Milwaukee  County,  20  Wis. 

for  the  determination  of    questions  of  147. 

law,  and  both  parties  have  acquiesced  in  Where  the  president  judge  gives  the 

the  findings  of  fact  on  which  such  ques-  requisite  certificate,  and  returns  the  cause 

tions  are    based,   the  determination   of  for  trial  at  a  special  court,  and  the  parties 

such  questions  by  that  court  leaves  noth-  go  to  trial  without  exception,  it  is  not  an 

ing  for  the  trial  court  to  do  but  to  enter  objection  to  the  jurisdiction  of  the  special 

judgment  in  accordance  with  such  deter-  court  that  the  judge  stated,  in  the  certifi- 

minaiion;  and  in  such  a  case,  unless  a  cate,  that  in  his  own  opinion  he  was  not 

new  trial  should  be  granted  on  account  interested;  and  that,  on  the  trial,  he  was 

of  newly-discovered  evidence,  a  change  admitted  as  a  witness.      Barrington  v, 

of  venue  on  the  ground  of  the  prejudice  Bank  of  Washington,  14  Serg.  &  R.  (Pa.) 

of  the  trial  judge  should  not  be  granted.  405. 

Andrews  v.  Burdick,  64  Iowa,  692.  An  affidavit  to  change  the  place  of  trial 

After    P.,    a    temporary    judge,    had  of  an  action,  in  which  th^  deponent  states 

ordered  a  change  of  judge  on  the  ground  that  he  is  informed  and  believes  that  the 

of  averred  bias,  and  the  defendant  had  judge  is  disqualified    from    hearing  or 

recognized  to  appear  at  the^next  term,  S..  trying  the  cause  for  the  reason  that  he  is 

the  regular  judge,  died;  and,  on  a  trial  interested  in  the  subject-matter  of  the 

before  D.,  his  successor,  the  jury  dis-  suit,  is  not  sufficient;  it  is  too  loo^e  and 

agreed,  and  were  by  consent  of  parties  uncertain.     Table  Mountain,  etc.,  Co.  v. 

discharged.     Held,  that  it  was  error  to  Wallers,  etc.,  Co.,  4  Nev.  218. 

refuse  an  application  for  change  of  venue  Where  the  only  evidence  to  show  that 

from  D.  for  bias  properly  averred.    There  the   judge  is   interested   is  an   affidavit 

had  been  no  change  of  judge  on  account  which  is  insufficient,  the  refusal  of  the 

of  his  bias;  and,  on  a  sufficient  affidavit,  judge  to  grant  a  change  of  venue  will  not 

every  defendant  in  a  criminal  prosecution  be  sustained.    Lombard  v.  Hayner,  5  111. 

is  entitled  to  one  such  change.     Duggins  A  pp.  560. 

V.  State.  66  Ind.  350.  2.  So  held  where  the  judge  in  overniling 

A  court  has  no  authority  upon  its  own  a  motion  for  change  of  venue  gave  as 

motion,  to  change  the  venue  of  a  case,  reason  that  he  was  not  interested  in  the 

whether  for  the  trial  of  a  part  or  all  the  suit.     Table  Mountain,  etc.,  Co.  v.  Wal- 

issues  involved  therein;  and  the  fact  that  lers,  etc..  Co.,  4  Nev.  218. 

an  application  for  a  change  of  venue  on  8.  Bailey  v,  Kimbrough   37  Mo.  182; 

the  ground  that  the  judge  was  prejudiced  Van  Rensselaer  v.  Douglass,  a  Wend. 
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of  venue  in  the  same  cause  shall  not  be  allowed,  yet  it  may  be 
allowed  when  the  judge  has  been  of  counsel  for  the  prisoner.^ 
Where  the  judge  has  been  of  counsel  for  one  of  the  parties  he  may 
order  the  change  of  his  own  motion.* 

Far  Convettience  of  Witnesses, — On  an  application  to  change  the 
place  of  trial  the  courts  should  be  governed  by  the  convenience  of 
witnesses,  and  the  determination  as  to  whether  the  ends  of  justice 
will  be  promoted  by  such  a  change.'  In  deciding  such  motions 
the  courts,  in  whose  discretion  the  determination  largely  rests,  now 
look  beyond  the  affidavits  of  the  parties  and  the  advice  of  their 
counsel  to  the  pleadings  and  the  issues  to  be  tried ;  and  from  the 
whole  case  as  presented  by  affidavits  and  the  pleadings  determine 
in  which  county  the  trial  will  accommodate  the  greatest  number 
of  witnesses  whose  attendance  it  will  be  necessary  for  the  parties 
to  secure  in  the  reasonable  exercise  of  care  and  prudence  in  pre* 
paring  for  trial.^ 


(N.  Y.)  290:  Sute  V.  Hoaser,  28  Mo.  233; 
State  V.  Gates,  20  Mo.  400. 

Where  the  defendant  claims  in  writing 
his  right  to  have  the  venae  of  the  action 
changed  to  the  county  in  which  he  resided 
when  the  suit  was  brought  and  where  the 
summons  was  served,  it  is  the  duty  of  the 
judge  to  order  the  change  of  venue,  not- 
withstanding that  the  judge  of  that  county 
had  previously  been  retained  as  counsel 
for  the  plaintiff.     Sute  v,  Mc Arthur,  13 

Wis.  454* 

1.  State  V.  Gates,  20  Mo.  400. 

S.  Bruen  v.  Bruen,  43  III.  408;  0*Con- 
nell  V.  Gavett,  7  Col.  40;  Lux  v,  Haggin, 
13  Pac  Rep.  (Cal.)  654.  But,  it  seems, 
not  for  any  other  reason.  Bennett  v, 
Carey,  57  Iowa,  221. 

8.  Jeolcins  v.  California  Stage  Co.,  22 
Cal.  537. 

4L  King  V.  Vanderbilt.  7  How.  Pr. 
(N.  Y.)  385.  See  also  Benedict  v.  Hib- 
bard,  5  Hill  (M.  Y.).  509;  Jordon  v. 
Garrison.  6  How.  Pr.  (N.  V.)  6;  Hinch- 
man  v.  Butler,  7  How.  Pr.  (N.  Y.)  462; 
Sherwood  v.  Steele,  11  Wend.  (N.  Y.) 
295;  Hull  V,  Hull,  I  Hill  (N.  Y.).  671; 
Wood  V.  Bishop.  5  Cow.  (N.  Y.)  414; 
Austin  V,  Hmckley,  13  How.  Pr.  (N.  Y.) 
576;  Lynes  v.  Eld  red,  47  Wis.  426. 

In  an  action  for  use  and  occupation 
the  venue  will  be  changed  to  the  county 
in  which  the  premises  are  situated,  and 
in  which  all  the  defendant's  witnesses  re- 
side if  the  plaintiff  does  not  show  that  he 
has  any  in  the  county  in  which  it  is  laid. 
Low  V.  Hallett,  2  Cai.  (N.  Y.)  374.  And 
in  an  action  against  a  bank  by  a  person 
In  another  county  upon  affidavit  of  the 
defendant  that  the  cause  of  action  arose 
at  the  bank,  that  the  witnesses  re&ided 
it  and  were  olBceri  in  it,  and  that 


its  books  of  account  must  be  used  at  the 
trial,  which  it  was  inconvenient  to  trans- 
port, etc.,  the  court  directed  the  venue  to 
be  changed.     Kerr  v.  Bank,  4  N.  J.  L. 

363. 

On  a  motion  to  change  the  place  of 
trial,  defendant's  affidavit  alleged  that 
there  were  nineteen  witnesses  residing  in 
another  county,  all  of  whom  were  mate- 
rial. Plaintiff's  affidavit  named  no  wit- 
nesses residing  in  the  county  where  the 
venue  was  laid,  but  simply  set  forth  facts 
tending  to  show  that  the  defence  sought 
to  be  established  by  defendant's  witnesses 
had  no  existence  in  fact.  HeU,  that  the 
motion  should  be  granted.  Wiggin  v. 
Phelps,  17  N.  Y.  Sup.  Ct.  187. 

Where  the  defendants  state  that  if 
plaintiffs  have  more  witnesses  than  they, 
it  can  only  be  to  prove  certain  facta 
which  defendants  stipulate  and  admit; 
the  plaintiffs,  if  they  claim  them  on  the 
ground  of  other  facts,  must  state  what 
those  other  facts  are.  Carew  v.  Me- 
chanics &  F.  Bank,  2  How.  Pr.  (N.  Y.) 
148. 

And  whdre  witnesses  reside  within  one 
mile  of  the  place  where  it  is  nought  to 
have  the  trial  take  place,  they  are  not  to 
be  disregarded  in  determining  the  place 
of  trial  because  they  do  not  reside  in  the 
same  county.  Mason  v.  Brown,  6  How. 
Pr.  (N.  Y.)  481.  So  the  convenience  of 
plaintiffs  witnesses  residing  out  of  the 
State  is  not  to  be  regarded  as  ground  for 
denying  the  defendant's  application  to 
change  the  place  of  trial.  New  Jersey 
Zinc  Co.  V,  Blood,  8  Abb.  Pr.  (N.  Y.) 
147;  Bowjes  V.  Rome,  etc.,  R.  Co.,  38 
Hun  (N.  Y.).  507.  But  it  is  no  ground 
for  a  change  that  the  applicant  believes 
that  witnesses  in  an  adjoining  State  will 


mmOhBng^mMjUBMiL  CHANGE  OF  VENUE,  Imptrtial  Trial 

But  a  motion  to  change  the  venue  will  not  always  be  granted  on 
account  of  the  mere  preponderance  in  the  number  of  witnesses.^ 
If  the  plaintiff's  witnesses  reside  in  the  county  in  which  he  has 
laid  the  venue,  unless  there  is  a  great  and  striking  preponderance 
against  him  the  venue  will  not  be  changed/-'  It  is  not  enough 
that  the  number  is  equal.*  The  facts  and  circumstances  connected 
with  the  investigation  have  a  more  controlling  influence  than  the 
mere  number  of  witnesses,^  and  so  the  affidavits  should  state  what 
is  expected  to  be  proved  by  the  witnesses  that  the  court  may 
judge  of  their  materiality;  otherwise  they  will  be  slightly  re- 
garded.* In  determining  such  motions  the  dispatch  or  oppressive 
delay  of  suits  are  also  considerations  not  to  be  wholly  overlooked  ; 
so  if  it  appears  that  in  the  county  where  the  greatest  number  of 
witnesses  are  shown  to  reside,  the  cause,  in  the  ordinary  course  of 
things,  will  not  be  likely  to  be  reached  and  tried  until  after  several 
circuits  have  been  held,  and  that  the  greatest  convenience  will  not 
be  secured  by  such  change,  the  motion  will  be  denied.® 

But  in  a  criminal  case  the  place  of  trial  cannot  be  changed  for 
the  convenience  of  witnesses  or  parties.'' 

Because  an  Impartial  Trial  Cannot  be  Had. — ^The  gfranting  of  a 
change  of  venue  on  account  of  the  prejudice  of  the  citizens  of  a 
certain  county  against  a  party  to  the  action  \%  generally  discretion- 
ary with  the  court,  and  subject  to  revision  only  in  cases  of  abuse.** 
The  allegation  that  a  fair  and  impartial  trial  cannot  be  had  must 
be  clearly  established,  or  the  venue  will  not  be  changed.    The 

•  • 

voluntarily  attend  if  such  change  is  had,  sought  to  change  it.     Channon  v.  Park- 
no  reason   being  given  for  the  belief,  house,  13  C.  B.  N.  S.  341. 
Shirley  v.  Nodine,  i  Idaho  N.  S.  696.  In  an  action  for  the  breach  of  a  contract 

1.  Wallace  v.  Bond,  4  Hill  (N.  Y.),  536;  made  at  Liverpool,  where  the  defendant 

Porter  v.  Mann.  4  Hill  (N.  Y.),  540;  Weed  resided,  and  where  the  contract  was  to 

V,  Halloday,  i  How.  Pr.  (N.  Y.)  73;  Jor-  be  performed,  the  venue  was  laid  in  Lon- 

don  V.  Garrison,  6  How.  Pr.  (N.  Y.)  6;  don.     A  judge  on  the  defendant's  appli- 

Goodrlch  v,  Vanderbilt,  7  How.  Pr.  (N.  cation  ordered  the  venue  to  be  changed 

Y.)  467;    Benedict  v.    Hibbard,    5    Hill  to  Liverpool,  upon  an  affidavit   that  all 

(N.  Y.),  509;  Hanchett  v.  Finch,  49  Cal.  his  witnesses,  thirteen   in   number,  re- 

192.  sided  th^re,  and  that  a  cross-action  aris- 

8.  Duryee  v,  Orcott,  9  Johns.  (N.  Y.)  ingoutof  the  contract  was  pending  there, 

248;  Demarest  V.  Hurd,  46  N.  J.  L.  471.  notwithstanding  that  the  plaintiff's  affi- 

Twenty-five    witnesses    on    one    side  davit  stated  that  all  but  one  of  his  wit- 

against  ten  witnesses  on  the  other.  Held^  nesses,  twenty-eight  in  number,  resided 

not  such  a  preponderance  of  inconveni-  in  London.     The  court  refused  to  inter- 

ence  as  to  induce  the  court  to  bring  back  fere.     Levy  or  Levi  v.  Rice  or  Wright,  5 

the  venue  from  the  place  where  the  cause  L.  R.  C.  P.  1 19. 

of  action  (if  any)  arose.     Blackman  v.  6.  Cook  v,   Pendergast,   61   Cal.    72, 

Bainton.  15  C.  B.  N.  S.  432.  citing  People  v.  Hays,  7  How.  Pr.  (N.  Y.) 

8.  Wood  V,  Bishop.  5  Cow.  (N.  Y.)  414.  249;  Am.  Ex.  Bank  v.  Hill.  22  How.  Pr. 

4.  Cook  V.  Pendergast,  61  Cal.  72.  (N.  Y.)29;  Price  1/.  Ft.  Edw.  Waterworks, 

The  mere  circumstance  of  a  plaintiff  z6  How.  Pr.  (N.  Y.)  51. 

being  an  officer  in  the  navy,  and  hoping  6.  King  v.    Vanderbilt,    7   How.    Pr. 

to  be  shortly  appointed  to  a  ship,  which  (K.  Y.)  385;   Goodrich  v.  Vanderbilt,  7 

would  disable  him  from  attending  to  give  How.  Pr.  (N.  Y.)  467. 

evidence  at  the  trial  if  the  venue  was  7.  People  v.  Harris,  4  Denio  (N.  Y.), 

changed,  is  sufficient  to  induce  the  court  150.        ' 

to  retain  the  venue  where  laid,  although  8.  Watson   v.  Whitney,  23  Cal.   375; 

it  is  sworn  that  all  the  defendant's  wit-  Hubbard  v.  State,  7  Ind.  160;  Weeks  v. 

nesses  reside  at  the  place  to  which  it  is  State,  31  Miss.  490. 

96 


WhsBOhftiigenAybeKad.  CHANGE  OF  VBNUE,  Imptrtial  TriftL 

court  will  not  in  general  change  it  on  a  suggestion  that  an  impar- 
tial trial  cannot  be  had  .in  the  county  in  which  the  suit  is  instituted 
at  the  indictment  has  been  found,  unless  the  suggestion  is  accom- 
panied by  an  affidavit  stating  the  grounds  of  belief  and  setting 
forth  the  facts  and  circumstances  so  that  the  court  may  judge 
whether  the  application  is  well  founded.^  And  if  it  appears  that 
a  fair  trial  cannot  be  had,  the  court  will  order  the  venue  changed, 
even  when  laid  in  the  proper  county.* 

1.  People  V.  Bodine,  7  Hill  (N.  Y.)>  which  he  will  probably  exert,  and  that 
147 >  People  V,  McCauley,  i  Cal.  379;  many  persons  hold  freeholds  under  him. 
People  V,  Mahoney,  18  Cal.  180;  Wor-  and  may  be  turned  ofif  at  pleasure.  Smith 
mcley  v.  Commonwealth,  10  GratL  (Va.)  v,  Hortler,  i  Law  Repos.  (N.  Car.)  518. 
658;  State  p.  Windsor,  5  Harr.  (Del.)  And  where  one  hundred  citizens  united 
51a;  McNealy  v.  State,  17  Fla.  198;  in  employing  counsel  to  prosecute  the 
Lewis  V,  Fire  Ins.  Co.,  a  Cranch  (U.  S.),  defendant,  held,  that  this  was  a  sufficient 
500;  Frank  v,  K^txy^  a  J  Wis.  168;  Koun-  case  to  entitle  the  person  to  a  change  of 
salaer  v.  Clarke,  4  Cranch  (U.  S.  C.  C),  venue.     People  v.  Lee,  5  Cal.  353. 

98;  Cocheco  Railroad  v.  Farrington,  a6  Where  a  prisoner  indicted  for  murder 
N.  H.  428;  Dean  v.  White,  5  Iowa,  266;  showed  that  the  sheriff  of  the  county  was 
State  V.  Burris,  4  Harr.  (Del.)  58a;  Cleve-  against  him,  and  wrote  a  letter  calculated 
land  V.  Ward,  11  Ohio,  ia8;  Irvin  v.  to  prejudice  him,  which  was  published 
State,  19  Fla.  872;  State  v.  Furbeck,  a9  in  a  newspaper  printed  and  circulated  in 
Kan.  532.  the  prisoner's  county,  and  great  excite- 
But  in  Rhode  Island  it  is  held  that  ment  was  shown  to  exist,  and  ten  months 
proofs  of  such  prejudice  being  naturally  after  the  homicide  threats  of  lynching 
vague,  great  p€«itiveness  or  definiteness  him  were  made  by  a  mob,  the  most  of 
in  them  cannot  be  required;  and  that  it  whom  lived  in  or  near  the  county  seat, 
is  sufficient  for  a  petition  to  allege  where  he  would  have  to  be  tried;  heldf 
that,  *'  by  reason  of  local  prejudice  and  good  cause  was  shown  for  a  change  of 
the  feeling  entertained  by  the  people  of  venue.  State  r.  Greer,  aa  W.  Va.  800. 
said  county,  the  petitioner  cannot  have  An  application  fdV*  a  change  of  venue 
a  full,  fair,  and  impartial  trial  in  said  was  based  upon  the  excitement  and  preju- 
county,"  without  setting  forth  the  panic-  dice  against  the  defendant.  It  was  sup- 
nlar  facts  going  to  show  the  existence  of  ported  by  the  affidavits  of  three  citizens, 
the  prejudice  or  feeling  complained  of.  of  whom  two  were  the  dtfendantV  attor- 
Taylor  v.  Gardiner,  11  R.  L  i8a.  neys,  and  there  were  no  counter  affidavits. 

2.  Murray  v.  New  Jersey  R.  Co.,  The  application  was  refused,  and  this 
33  N.  J.  L.  63;  Lee  v.  Evaul,  i  N.  J.  decision  was  reversed  upon  appeal.  State 
L.    283 ;    Ott  V.   Mc Henry,   a  W.   Va.  v,  Mooney,  lo  Iowa,  506. 

73;   People  V.  Harris,  4  Uenio  (N.  Y.),  In   the  trial  upon  an   indictment  for 

X50;  People  V.  Long  Island  R.  Co.,  4  rape,  and  assault  with  intent  to  commit. 

Park.  Cr.  (N.  Y.)6oa.    Compare  McNealy  the  trial  coming  on  a  few  weeks  after  the 

sr.  State,  17  Fla.  198;  Hilliard  v,  Beattie,  charge  was  made,  the  accused  filed  affi- 

58  N.  H.  zia;  Healy  v.  Dettra.  8  Allan-  davits    of    leading    citizens    showing  a 

tic  Rep.  (Pa.)  6a3;  Lady  Franklin  Min.  strong  bias  and  prejudice  against  him,  so 

Co.  V,  Delaney,  la  Pac.  Rep.  (N.  Mex.)  that  a  fair  trial  could  not  be  had  in  that 

628.  county,  and  the  affidavits  filed  on  behalf 

An  affidavit  that  one  party  has  undue  of  the  State  did  not  deny  these  statements 

local  influence  and   that  an  odium  at-  in  clear  and  direct  language.     HeU^  that 

taches  to  the  defendant  on  account  of  a  change  of  venue   should  have  been 

local  prejudices,  is  sufficient  to  call  for  a  granted.      Richmond  v.  State,  16  Neb. 

change  of  venue.     Shaw  v,  Hamilton,  10  388. 

Ind.  182.  But  it  is  not  sufficient  to  authorize  a 

The  venue  will  also  be  changed  on  the  change  of  venue  that  the  community  are 

ground  of  excitement,  where  two  inef-  prejudiced  against  the  cause  of  the  appli- 

fectual  attempts  have  been  made  to  ob-  cant;  the  prejudice  must  be  against  him- 

tain  a  verdict.     Messenger  v.  Holmes,  self.  Charlotte  v.  Chouteau,  33  Mo.  194. 

U  Wend.  (N.  Y.)  203.  The  plaintiff  corporation  commenced 

So  it  is  sufficient  ground  to  remove  a  a  suit  against  the  defendent  for  assest- 

cause  if  it  appears  by  affidavit  that  the  ments  upon  shares,   and    a  change  of 

adverse  party  has  considerable  influence,*  venue  was  moved  for,  on  the  ground  that 
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a  fair  and  impartial  trial  could  not  be  had  county  where  the  action  is  to  be  tried 

in  the  county  where  the  venue  was  laid,  are  generally  interested  in  the  question 

It  was  shown  in  evidence  that  the  plain-  involved.  Such  interest  does  not  amount 

tifif's  road  passed    through  four  of   the  to  a  disqualification.     Conley  v.  Chedie, 

thirteen  towns  in  the  county,  and  that  hi  7  Neb.  336. 

those  towns  the    subject-matter  of  the        On  an  application  for  a  change  of  venue 

suit  bad  been  very  generally  discussed;  it  appeared  that  the  same  was  sworn  to 

and  that  of  the  548  stockholders  residing  by  a  nominal  party  to  the  suit;  that  the 

in  the  county  all  but  23  were  residents  prejudice  of  the  inhabitants  was  alleged 

of  the  four  towns.     It  did  not  appear  to  be  against  him  alone;  and  also  that  a 

ihat  the  subject  of  the  suit  had  been  much  number  of  counter  affidavits  were  filed, 

discussed  in  the  other  nine  towns,  or  that  but  they  were  not  preserved  in  the  record, 

opinions  had  been  formed  or  expressed  Held,  that  under  these  facts  the  supreme 

in  these  towns.    Upon  these  facts  shown  court  could  not  say  that  error  was  com- 

the  motion  was  denied.     Cocheco  Rail-  mitted    in    overruling    the    application. 

road  V,  Farrlngton,  26  N.  H.  428.  Buchan  v,  Broadwell,  88  Mo.  31. 

The  court  will  not  change  the  venue        Suit  was    brought    for   damages    for 

in  a  turnpike  cause  on  an  affidavit  stating  fraudulent  representations  made  by  de- 

the  disposition  of  the  county  to  be  un-  fendants  in  the  sale  of  oats  of  a  particular 

favorable  to  turnpikes.     President,  etc.,  kind,  which  were  extensively  raised  and 

Turnpike  Road  v,  Wilson,  3  Cai.  (N.  Y.)  sold  by  the  farmers  of    the  county  to 

127.  which  the  suit  had  been  removed,  who 

Nor  will  the  court  change  the  venue  had  combined  into  associations  for  that 

on  an  affidavit  saying  that  there  is  a  purpose.     Plaintiff  moved  for  a  change 

party  spirit  in  the  county  against   the  of  venue,  filing  affidavits  of  the  above 

person  applying.     Zobieski  v.  Bauder,  i  facts,  and  also  that  one  of  the  defendants 

Caines  (N.  Y.),  488.  was  a  very  influential  man  in  the  county; 

After  two  jury  trials  without  a  verdict  that   the  farmers  were  considerably  ex- 

a  change  of  venue  will  not  be  granted,  cited  over  the  matter,  and  that  he  was 

unless  it  clearly  appears  that  a  fair  and  apprehensive  that  a  fair  trial  could  not 

impartial  trial  cannot  be  had  in  the  county  be  obtained  there,  etc.     Numerous  coun- 

of  defendant's  residence.     Sommercamp  ter  affidavits  were  filed.     The  motion  for 

V,  Catlow,  I  Idaho  (N.  S.),  716.  removal   was  refused.      Held,   that  the 

In  support  of  an  application  to  enter  court  had  not  abused  its  discretion  in  so 

a  suggestion  to  try  a  cause  in  Notting-  doing.     Ross  v.  Hanchett,  52  Wis.  491. 
hamshire  instead  of  Lincolnshire,  upon        An  affidavit  in  support  of  a  motion  for 

the  ground  that  the  lessor  of  the  plaintiff  a  change  of  venue  on  the  ground  of  un- 

could  not  have  a  fair  and  impartial  trial  due  influence  of  four  attorneys  retained 

in  the  former  county,  an  affidavit  was  by  plaintiff  is  not  sufficient,  where  two  of 

produced    alleging   that  two  attorneys,  theattorneys,  subsequently  to  the  motion, 

whom  the  lessor  of  the  plaintiff  had  sue-  but  ^before  ruling  upon   it,  have   with- 

cessively  employed  to  conduct  the  cause,  drawn    their    appearance    for    plaintiff. 

had  abandoned  his  interest,  the  one  on  Anderson   v.   Leverick,  30  N.  W.  Rep. 

account  of  a  bribe  paid  to  him  by  the  de-  (Iowa)  39. 

fendant,  the  other  on  account  of  an  in-        Editorials  in  a  county  newspaper  are 

timacy  which  existed  between  him  and  not  competent  to  establish  such  a  preju- 

the  defendant,  and  also  that  the  defend-  dice  as  would  prevent  an  impartial  trial, 

ant  was  a  person  of  large  property  and  State  v.  Barton,  8  Mo.  App.  15. 
possessing  great  influence  in  the  county.         On  an  application  for  a  change  of  venue, 

and  that  he  had  said  that  he  would  "do  as  some  six  or  seven   newspaper  articles 

he  liked  at  Lincoln,"  more  especially  as  the  were  offered  containing   statements    of 

lessor  of  the  plaintiff  was  a  poor  man.  facts   similar  to  those  disclosed   by  the 

Held,  insufficient.     Doe  d.   Hickman  v.  State  on   the   trial,    and  denouncing  in 

Hickman,  9  D.  P.  C.  364.  strong  and  severe  language  the  defendant; 

Nor  is  it  a  ground  for  changing  the  also  the  affidavit  of  a  single  witness,  that 

venue,  in  an  action  for  a  libel  contained  he  was  one  of  the  party  engaged  in  the 

in  a  local  newspaper,  that  the  defendant,  search   for  defendant  immediately  after 

the  proprietor,  possesses  much  influence  the  shooting,  and  that  he  heard  bitter 

in  the  county  in  which  the  venue  is  laid,  and  threatening  language  in  every  direc- 

and  has,  since  the  commencement  of  the  tion   against  him.      Opposed  were   the 

action,  evinced  a  disposition  to  exercise  affidavits   of    twenty-one    citizens    from 

it  to  the  prejudice  of  the  plaintiff.  Walker  different  parts  of  the  county  denying  any 

V.  Brogden,  17  C.  B.  (N.  S.)  571.  general   prejudice  or  any  feeling  which 

Nor  the  fact  that  the  people  of  the  would  prevent  a  fair  trial.     It  was  not 
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Where  an  application  is  made  for  a  change  of  venue  in  a  crimi- 
nal case,  on  account  of  local  prejudice,  it  is  proper  for  the  judge  to 

receive  the  sworn  statements  of  reputable  citizens  to  aid  him  in 
the  exercise  of  the  discretion  confided  in  him  by  the  law ;  ^  or  the 
court  may  deny  the  motion,  until  it  can  be  shown  by  an  examina- 
tion of  a  sufficient  number  of  jurors  whether  a  fair  and  impartial 
trial  can  be  obtained  or  not  ;^  and  the  fact  that  a  fair  jury  is  ob- 

shown  that  there  was  any  difficulty  in  overruling  the  motion.     Bissot  v.  State, 

obtaioing  a  jury,  or  any  reason  to  sus-  53  Ind.  408. 

pect  the  candor  and  fairness  of  the  jurors  Accused  and  three  supporting  affiants 
impanelled.  Held^  that  the  judgment  swore  positively  to  an  influential  corn- 
ought  not  to  be  set  aside  because  of  the  bination  against  him,  etc.  The  court 
refusal  to  grant  a  change  of  venue.  State  below,  despite  objection  by  the  accused, 
V.  Rhea,  25^  Kan.  s?^.  examined  his  affiants,  and  they  disclosed 

Nor  is  the  fact  that  some  few  people  their  ignorance  of  such  a  combination, 

have  contributed  to  employ  an  attorney  but  concurred  in  stating  that  such  a  prejn- 

to  prosecute  the  moving  party.      People  dice  exis.ed  against  the  accused  thai  he 

V.  Graham,  21  CM.  261.  could  not  get  a  fair  trial  in  the  county. 

There  is  no,  error  in  refusing  one  ac-  Held,  that  the  application  was  correct!^ 

cosed  of  murder  a  change  of  venue,  be-  overruled,     though    no     countervailing 

cause  of  prejudice  and  excitement  against  witnesses  were  called   to  disprove   the 

him,  which  was  manifested  only  at  the  alleged  combination.     Dupree  v.  State, 

time  of  his  arrest,  and  confined  to  the  2  Tex.  App.  613. 

relatives  and  friends  of  the  deceased.  Ten  witnesses  testified  that  there  was 

Honneycut    v.  State,   8   Baxt.    (Tenn.)  strong  prejudice  and  excitement  against 

371.  defendant  in  their  part  of  the  county, 

A  refusal  to  grant  a  change  of  venue  and  ten  others  testified  that  there  was  no 

held  no   abuse  of  discretion  when,    al-  excitement   in   their   section;  but    none 

though  mob  violence  had  been  threatened  said   that  they  did  not  think  defendant 

at  the  time  of  the  first  trial,  public  excite-  would  get  a  fair  trial.    Held^  that  a  motion 

ment  bad    subsided  at  the   time  of  the  for  a    change  of    venue  was    properly 

trial  in  question.      Poe  v.  State,  10  Lea  overruled.     State  v,  Brownfield,  83  Mo. 

(Tenn  ),  6/3.  448. 

And  the  fact  that  thirty  or  forty  persons  The  failure  to  get  a  jury  on  a  particular 

have,  upon  solicitation,  contributed  small  day  is  not  such  a  confirmation  of  the 

sums  to  employ  a  lawyer  to  assist  the  affidavit  of  the  defendant,  alleging  that 

prosecuting  attorney  does  not  show  such  he  was  the  victim  of  a  general  prejudice 

a  state  of  feeling  in  the  whole  county  as  in  the  county,  as  to  make  it  error  in  the 

to  preclude  the  obtaining  of  an  impar-  court  to  refuse  a  change  of  venue  when 

tial  jury  or  to  interfere  with  the  impartial  again   requested.     People   v.   Mahoney, 

administration  of  the  laws.     People  v.  18  Cal.  180. 

Graham,  21  Cal.  261.     See  also  State  v.  Upon  an  application  for  a  change  of 

Williams.  2  McCord  (S.  Car.),  383.  venue  in  a  murder  case,  on  account  of 

The  defendant  alleged  in  bis  affidavit  the  excitement  and  prejudice  in  the 
that  he  could  not  have  a  fair  and  impar-  county,  the  full  and  decisive  affidavits  of 
tial  trial  because  of  the  excitement  and  three  disinterested  witnesses  make  out  a 
prejudice  against  him  in  the  county.  In  strong /r/'/na  facie  case,  only  to  be  over- 
opposition  to  the  motion,  the  affidavits  of  come  by  very  strong  negative  testimony, 
sixtycitizens,  residing  in  different  parts  of  State  v.  Nash,  7  Iowa,  347. 
the  county,  were  presented,  averring  that  As  a  general  rule,  the  state  of  public 
they  had  a  general  acquaintance  with  the  excitement  which  entitles  an  accused  to 
citizensof  their  respective  neighborhoods,  a  change  of  venue  is  such  a  state  only  as 
that  they  had  heard  of  no  excitement  or  wilt  deter  a  jury  from  rendering  an  im- 
prejudice  against  the  prisoner,  and  that  partial  verdict.  State  v.  Ferd,  37  La.  An. 
from  their  litnowledge  and  acquaintance  443. 

withthecttisensof  the  county  the  prisoner  1.  Anderson  v.  State,  28  Ind.  22;  Bos- 
could  have  a  fair  and  impartial  trial  of  well  v.  Fiockheart,  8  Leigh  (Va.).  364; 
his  case  at  that  term  of  the  court.  Held,  Porter  v.  State,  3  Lea  (Tenn.),  496;  Hyde 
that  the  question  was  one  within  the  v.  Harkness,  i  Idaho  (N.  S.)  6oz. 
sound  discretion  of  the  court,  and  that  8.  State  v.  Gray,  8  West  Coast  Rep. 
there  was  no  abuse  of  such  discretion  in  (Nev.)  7a, 
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tained  is  an  answer  to  the  affidavit.^  There  is  no  fixed  rule 
defining  what  shall  or  shall  not  be  considered  as  proof  of  the 
fact  that  a  fair  and  impartial  trial  cannot  be  had.  It  has  been 
held  that  the  venue  may  be  changed,  though  there  has  been  no 
actual  experiment  made  by  way  of  trying  the  cause  or  even  im- 
panelling a  jury  in  the  county  where  the  venue  is  laid;*  also, 
that  there  is  no  error  in  postponing  the  consideration  of  a  motion 
to  so  change  the  venue  until  an  attempt  is  made  to  impanel  a 
jury.* 

After  there  has  been  an  order  of  a  court,  having  original  juris- 
diction of  a  criminal  cause,  changing  the  venue  in  accordance  with 
constitutional  and  statutory  provisions,  on  the  ground  that  an  im- 
partial trial  cannot  be  had  in  the  county  in  which  the  crime  was 
committed,  it  cannot  be  attacked  collaterally  in  the  court  in  which 
the  trial  is  had.* 

In  this  class  of  cases  the  court  in  ordering  the  removal  is  not 
precluded  from  acting  in  part  on  personal  knowledge  possessed 
by  it.* 

Because  of  Nan-residence  of  Parties. — ^The  place  of  trial  is  some- 
times changed  on  account  of  the  residence  of  the  defendant ;  *  and 

1.  Wright  V.  Commonwealth,  33  Gratt.  county,  and  so  had  at  the  time  the  suit 

(Va.)  880.  was  commenced;  that  the  original  notice 

8.  People  V.  Webb,  i  Hill  (M.  Y.),  170.  was  served  on  defendants,  in  said  Des 

Compare  Messenger  v.  Holmes,  12  Wend.  Moines    county,  by  service  thereof  by 

(N.  Y.)  203;  Patchin  v.  Sands,  10  Wend,  the  sheriff  of  said  county,  on  J.  G.  T., 

(N.  Y.)  570;   Hunter  v.   State,   43   Ga.  treasurer  of  defendants,  at  his  oflBce  in 

483  Burlington,  and  on  the  track-master  in 

8.  People  V,    Plummer,   9    Cal.   208;  Henry  county,  and  in  no  other  way  or 

Hunter  v.  State,  43  Ga.  483.     See  also  manner;   and  that  the  present  suit  was 

Ward  V,  Moorey,  i  Wash.  Ter.  122.  about  a  matter  growing  out  of,  and  con- 

4.  Otter    Creek    Block   Coal    Co.    v,  nected  with,  the  said  office;  which  motion 

Raney,  34  Ind.  329.  was  sustained,  and  the  venue  changed 

6.  Giese  v.  Schlutz,  60  Wis.  449.  accordingly.    Richardson  v.  Burlington, 

6.  Spain  v.  Winter,  i  Miss.  152;  Paige  etc.,  R.  Co.,  8  Iowa,  260.     But  a  foreign 

V.  Carroll,  61  Cal.  215.  corporation  cannot  obtain  a  change  of 

But  in  an  action  where  the  people  of  venue  on  the  ground  of  residence,  for  it 

the  State  are  plaintiffs,  the  place  of  trial  has  no  residence  in  any  county  in  the 

should  not  be  changed  on  account  of  the  State.     Thomas  v.  Placerville  G.  Q.  M. 

residence  of  defendant.    People  v.  Cook,  Co..  3  W.  C.  Rep.  (Cal.)  777. 

6  How.  Pr.  (N.  Y.)  448.  Where  the  place  of  triai  of  an  action 

A  defendant  who  objects  that  the  suit  begun  in  Rockland  county  against  the 

was  brought  in  the  wrong  county  must  sheriff  of  that  county  and  a  codefendant, 

show,  by  proof  of  facts  so  notorious  that  for  acts  done  by  the  sheriff  in  his  official 

the  plaintiff  could  readily  discover  them,  character,  was  changed  on  application  of 

that  his  residence  was  not  in  the  county  the  co-defendant,  acquiesced  in  by  the 

where  he  was  sued,  and  that  it  was  in  an-  sheriff,  to  New  York,  and  the  case  was 

other  coun^  where  the  suit  was  insti-  tried  there  twice;  yet  it  being  afterwards 

tuted.     24  Tex.  615.  shown  that  the  co-defendant  had  died  in- 

Where,  in  an  action  against  a  railroad  solvent;  that  the  cause  of  action  arose  in 
company,  commenced  in  the  county  of  Rockland  county ;  that  both  parties  and  a 
Henry,  the  defendants  moved  for  a  large  number  of  witnesses  reside  there, — 
change  of  venue  to  the  county  of  Des  held^  that  the  action,  on  application  of  de- 
Moines,  on  the  ground  that  they  were  a  fendant,  should  be  retransf erred  to  Rock- 
body  corporate,  organized  under  the  Taws  land  county,  as  well  for  the  public  intec- 
of  the  State  of  Iowa,  and  had  their  prin-  ests  as  for  the  private  interests  of  the 
opal  place  and  officers  for  transacting  parties.  Abrahams  v.  Bensen,  60  How. 
their  business  at  Burlington,  Des  Moines  Pr.  (N.  Y.)  208. 
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where  the  defendant  asks  for  a  change  on  this  ground,  if  the  plain, 
tiff  wishes  to  have  the  place  of  suit  retained  for  the  accommoda- 
tion of  witnesses,  he  should  present  this  claim  in  opposition  to  the 
motion.^  It  is  not  an  ex  parte  question,  and  the  plaintiff  has  a 
right  to  be  heard  thereon.* 

4.  Who  May  Apply  For. — An  application  for  a  change  of  venue 
cannot  be  made  by  any  one  who  is  not  a  party  to  the  record ;  nor 
in  civil  cases  by  part  among  a  number  of  defendants.*  But  merely 
formal  parties  defendant  or  those  having  no  real  interest  in  the 
subject-matter  of  the  suit  should  not  be  allowed  to  defeat  such  an 
application  made  by  the  other  defendants.^ 

And  where  one  of  the  parties  to  a  suit  is  served  with  process, 

1.  Piersoo  9.  McCahill,  22  Cal.  T37.  plaintiff  to  withhold  their  consent.  Anon, 

S.  Tarner  v,  Maddox,  6  Iowa,  489.  2  Cbft.  417. 

S.    Crowell    v.    Maughs,    7    III.   419;  But  the  requisition  that  all  parties  shall 

Sherry  v,  Denn.   8   Blackf.   (Ind.)  542;  join  in  an  application  for  a  change  of 

Squires  v.  Chillicothe,  89  Mo.  226.  venue  extends  only  to  such  of  them  as 

4.  Legg  V.  Dorsheim  et  al,,  19  Wend,  have  a  trial  pending;  defendants  in  de- 

<N.  Y.)  700;  Sailly  v,  Hution,  6  Wend,  fault  need  not  join  in  the  application;  the 

(N.  Y.)    508;    Rupp   V.    Swineford,   40  whole  cause  will  be  removed  and  final 

Wis.  23;   Jacubeck  v.   Hewitt,  61  Wis.  judgment  will  be  rendered  for  or  against 

96;   Remington   S.  M.   Co.  v.  Cole,  62  all  in   the  court  to  which  the  cause  is 

CaL  3x1;  Pieper  v.  Land  Co.,  56  Cal.  taken.     Hitt  v.  Alien,  13  III.  592. 

173;  Welling  V,  Sweet,  i  How.  Pr.  (M.  In  New  York  there  is  an  exception  to 

Y.)  156;   Hanna  v.  People,  86  111.  243;  the  general  rule  in  a  joint  action  against 

Whitaker  9,  Reynolds,  14  Bush.  (Ky.)  the  maker  and  indorser  of  a  promissory 

616.     C0mpar€  Kru^  v.  Howard,  70  Ind.  note.     Either  defendant  in  such  a  case 

174,  where  it  is  held  that  one  or  more  may  demand  and  have  the  place  of  trial 

co-parties  to  an  action  may  take  a  change  changed  to  the  proper  county  as  to  him- 

of  veone,  and  thus  change  the  venue  as  self  without  the  other^s  consent,  the  same 

to  his  co-parties  as  well  as  himself.  as  if  he  had  been  separately  sued.     Sher- 

lo  an  action  against  several  defend-  man  v,  Gregory,  42  How.  Pr.  (N.  Y.)  481. 
ants,  originating  in  Hickory  county,  Where  all  the  plaintiffs  or  all  the  de- 
some  of  the  defendants  applied  for  a  fendants  join  in  applying  for  a  change  of 
change  of  venue,  and  the  court  ordered  venue  on  account  of  prejudice  of  the 
a  change,  as  to  them,  to  Pettis  county,  judge,  an  affidavit  of  prejudice  bv  one  of 
The  court  in  Pettis  county  afterward  them  is  sufficient.  W&lcott  v.  Walcott, 
rendered  judgment  against  one  of  the  32  Wis.  63. 

defendants  who  had  not  joined  in  the  Where  all  of  several  defendants  did 

applicaiton  for  the  change,  and  who  never  not  join  in  an  application  for  a  change  of 

appeared  to  the  action,  and  was  served  venue,   the  plaintiff  cannot  on  appeal 

only  by  publication,  and  his   land  was  object  that  the  order  of  removal  was 

sold  to  satisfy  the  judgment.     In  a  suit  erroneous,   because  the  defendant,  not 

brought  by  this  party  to  set  aside  the  joining  in  the  application,  was  not  noti- 

sheriff's  deed,  these  facts,  among  others,  fied  of  iL     Wilson  v.  Richards,  28  Minn. 

appeared  in  the  petition.     Held,  that  the  337. 

petition  was  bad  on  demurrer;  that  the  5.  Walcott  v,  Walcott,  32  Wis.  63. 

court  in  Pettis  county  obtained  no  juris-  By  the  origiqal  complaint  in  an  action  in 

diction  of  this  party;  that  the  judgment  the  county  of  Santa  Barbara  it  appeared 

was  therefore  a  nullity  as  against  him,  that  the  defendant  D.  (a  resident  of  San 

and  the  deed  was  void,  and  so  there  was  Francisco)  was  the  only  defendant  against 

ooifaing  upon  which  a  court  of  equity  whom   the  facts  alleged  would   justify 

eould  act.     Holland  v.  Johnson,  80  Mo.  judgment.    Held,  that  he  was  entitled  to 

34.  a  change  in  the  place  of  trial,  and  that 

A  motion  to  change  the  venue  cannot  his  right  thereto  could  not  be  taken  away 

be  made  by  one  of  three  defendants,  by  statements  in  an  amended  complaint 

without  the  consent  of  the  other  two,  not-  (filed  after  his  demand),  setting  np  a 

withstanding  they  have  suffered  judg-  cause  of  action  against  the  other  defend- 

t  by  deZsttlt,  and  colluded  with  the  ant.    Buell  v.  Dodge,  57  Cal.  645. 
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and  the  other  not,  the  one  served  may  move  for  a  change  of  venue, 
and  the  motion  may  be  granted  as  to  him,  though  the  other  may 
have  been  served  meanwhile.*  Nor  does  the  denial  of  a  motion 
for  change  of  venue,  made  by  6|ie  defendant,  prejudice  the  right 
of  another  defendant,  subsequently  served  with  summons,  to  make 
a  similar  motion.^ 

But  in  criminal  cases  where  parties  are  jointly  indicted,  the 
court  has  power  to  order  a  change  of  venue  as  to  either  of  the  de- 
fendants, upon  his  motion  alone.®  Such  motion  and  order  neces- 
sarily involve  and  include  a  motion  and  order  for  a  separate  trial 
of  the  party  making  the  motion,  and  have  all  the  force  and  effect 
of  a  motion  and  order  for  both  purposes.* 

A  corporation  is  entitled  to  a  change  of  venue  equally  with  in- 
dividuals ;  and  where  a  corporation  defendant  moves  for  a  change 
of  venue,  the  principal  affidavit  therefor  may  be  made  by  any 
officer  or  agent  of  the  corporation  sufficiently  acquainted  with  the 
facts  to  make  it  conscientiously,*  but  an  affidavit  which  does  not 
show  the  official  character  of  the  affiant,'except  by  an  unverified 
recitation  thereof  in  the  body  of  the  affidavit,'  is  not  sufficient.* 

An  infant  may  properly  make  the  suggestion  and  affidavit  for 
removal.'' 

6.  When  the  Hotion  Hay  be  Hade. — A  motion  for  a  change  of 
venue  must  be  made  at  the  earliest  opportunity,  and  not  put  ofiF 
until  just  before  the  cause  is  to  be  called  for  trial ;  and  if  a  party 
fails  to  do  so,  his  rights  will  be  barred.^     He  cannot  wait  until:  a 

1.  Brodhead  v.  Stanton,  2  How,  Pr.  pany,  and  who  is  conversant  therewith. 
(N.  Y.)  278.  See  also  Eldred  v.  Becker,  is  sufficient.  Jones  v,  Chicago,  etc.,  R. 
60  Wis.  48.                '  Co.,  36  Iowa,  68. 

2.  New  Jersey  Zinc  Co.  v.  Blood,  8  In  an  action  against  a  corporation  and 
Abb.  Pr.  (N.  Y.)  147.  its  directors,  a  defendant  director,  who 

8.  Brown  v.  State,  18   Ohio  St.  497;  was  also  the  secretary  of  the  corporation. 

State  V,  Martin,  2  Ire.  (N.  C.)  loi.  made  an  affidavit  of  the  prejudice  of  the 

4.  Brown  v.  State,  18  Ohio   St.  297;  judge,  and  asked  for  a  change  of  venue, 

State  V.  Netherfor'd,  25  Mo.  439.  stating  in  the  affidavit  that  he  made  it. 

But  in  New   York,  after  a  cause  had  and  asked  the  change,  for  himself  and  in 

been  removed  by  certiorari  from  the  court  behalf  and  at  the  request  of  all  the  other 

of  oyer  and   terminer  to  the  supreme  defendants;  and  they  all  by  their  attorney 

court,  and  while  it  was  pending  there,  it  moved  for  the  change,     ffeld^  sufficient, 

appearing  that  a  fair  trial  could  nof  be  State  v.  Milwaukee   Chamber  of  Com- 

had  in  the  county  where  the  indictment  merce,  47  Wis.  670. 

was  found,  the  court  at  a  special  term  6.  McGovern  v.  Keokuk  Lumber  Co., 

ordered  the  trial  to  be  had  in  another  61  Iowa,  265. 

county.  Several  were  jointly  indicted.  7.  So  held  where,  in  an  action  by  a 
The  objection  to  the  trial  in  the  county  minor  brought  in  the  name  of  the  State, 
where  the  indictment  was  found  justified  the  infant,  who  was  upwards  of  fifteen 
the  removal  as  to  one  defendant,  and  it  years  of  age,  made  affidavit  for  the  re- 
was  decreed  as  to  all,  though  the  defend-  moval  of  his  cause  to  another  court, 
ants  were  entitled  to  a  separate  trial.  Albert  v.  State,  7  Atlantic  Rep.  (Md.)  697. 
People  V.  Baker,  3  Park.  (N.  Y.)  Cr.  181.  8.  Hudson   v.    Hanson,    75    III.    198; 

6.  Commercial  Ins.  Co.  v,  Mehlman,  Toledo,  etc.,  R.  Co.  v.  Maxfield,  72  IIL 

46  111.  313;  McGovern  z/.  Keokuk  Lumber  95;  Peofia,  etc.,  R.  Co.   v.  Mitchell,  74 

Co.,  61  Iowa,  265.  111.  394;  Haskingsz/.  People,  14  111.  App. 

Where  the  moving  party  is  a  railroad  198;  Quinn  v.  Van  Pelt.  12  Hun  (N.  ¥;), 

company,  the  affidavit  of  an  agent  whose  633;  Hoffman  v.  Sparling,  12  Hun  (N. 

duty  it  is  to  investigate  the  facts  con-  Y),  S3:  Shackleford  v.  Sta^e,  79  Ala.  26; 

nected  with  all  claims  against  the  com-  Cook  v.  Garza,  ^  Tex  358;  Ringgenberg 
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cause  is  on  trial  and  until  the  court  has  intimated  an  opinion  on 
the  merits  of  the  case  from  the  evidence,  and  then  obtain  a  change 

of  venue  ;^  or  until  the  parties  have  signified  their  readiness  for 

V.  Hartmasi,  loa  Ind.  537;  Waldron  v,  flaence  of  the  defendant  over  the  mind  of 

St  Paul.  33  Minn.  87.  the  trial  judge  roust  make  his  application 

A  petition  for  a  change  of  venue  con-  therefor  as  soon  as  practicable  after  re- 
tained the  statement  that  the  defendant  ceiving  information  of  the  undue  influence 
did  not  know  of  the  commencement  of  complained  of.  Whether  the  application 
the  suit  in  time  to  have  made  the  applica-  is  so  made  within  proper  time,  is  a  ques- 
tion at  the  first  term  of  the  court,  but  the  tion  resting  in  the  sound  discretion  of  the 
whole  record  conclusively  showed  that  trial  judge,  //fit/,  that  he  did  not  err  in 
the  reason  he  did  not  know  of  it  was  be>  refusing  an  application  made  at  the  next 
cau^  be  had  absconded  from  the  State  term  after  that  at  which  the  information 
to  avoid  legal  process  in  relation  to  the  was  received.  State  v.  Matlock,  82  Mo. 
subject-matter  >jof  the  suit.     J/fiJ,  that  455. 

this  did  not  obviate  the  necessity  of  his  But  where  the  cause  could  not  have 

showing  that  the  cause  for  the  change  been  tried  at  the  first  term  on  account  of 

asked  for  had  arisen  or  come    to  his  an  epidemic,  the  motion  for  a  change  of 

knowledge   subsequently   to  that  term,  venue  may  be  made  after  the  first  term. 

White  V.  Murtland,  71  111.  250.  Lynch  v.  Mosher,  4  How.  Pr.  (N.  Y.)  86. 

An  affidavit  for  chaqge  of  venue  on  the  Although  a  suit  has  been  pending  for 

ground  of  prejudiced  public  sentiment,  several  terms,  yet  if  a  party  applies  for 

arising  from  adverse  newspaper  articles,  the  removal  the  first  term  he  becomes  in* 

made  after  the  first  term,  alleged  as  an  terested,  and  makes  out  a  sufficient  cause 

excuse  for  not  applying  earlier  that  the  in  other  respects,  he  is  entitled  to  a  re> 

applicant  was  not  aware  of  the  extent  of  moval.  Knowesz/.  Baker,  21  Law^Repos. 

the  prejudice  tiniil  a  recent  date  named,  (N.  Car.;  98.     So  a  party  who  enters  a 

and  that  since  the  publication  of  the  ar-  voluntary  appearance  to  an  action  after 

tides  referred  to  applicant  had  avoided  the  day  set  for  trial  of  the  cause  is  not 

as  far  as  possible  all  intercourse  with  subject  to  a  rule  of  court  requiring  appli- 

people.     //^U,  that  denial  of  the  applica^  cation  for  a  change  of  venue  to  be  made 

tion  was  not  error  under  a  statute  for-  before  that  day.  Truitt  v,  Truiit,  38  Ind. 

bidding  change  of  venue  after  the  first  16. 

term,  "unless  the  cfMst  shall  have  arisen  The  objection  that  an  application  for  a 

fubseqaent  to  such  term.*'    Roberts  v,  change  of  venue  was  not  seasonably  made 

People,  13  Pac.  Rep.  (Cal.)  630.  was  supported  only  by  the  statement  of 

Where  the  issue  was  joined  Sept.  30,  the  applicant's  former  attorney,  to  the 

Z873,  and  the  motion  was  not  made  until  effect  that,  some  months  before,  he  had 

Aug.  8,  1874,  the  case  having  been  placed  been  requested  and  had  refused  to  a^ply 

on  the  calendar  and  noticed  in  the  county  for  a  change  of  venue,     //fid,  that  this 

where  it  was  brought,  and  two  circuits  statement  could  not  be  received  in  oppo- 

having  been  held  in  the  county  to  which  sition  to  the   sworn  allegations  of  the 

removal  was  sought  in  the  mean  time,  petition;  and  that,  the  petition  showing 

Aeld,  that  the  motion  was  too  late.  Spratt  ground  sufficient  to  support  the  applica- 

V.  Huntington,  4  Thomp.  &  C.  (N.  Y.)  tion,  the  petition  must  be  granted.  Wood- 

551.  hull  V.  Kelly,  10  111.  App.  455. 

Where,  at  the  lune  term  of  court,  a  The  regular  judge  of  the  district  court 

petition  was  filed  for  a  change  of  venue,  having  been  of  counsel  in  several  cases, 

and  notice  given  of  an  application  to  be  and  therefore  disqualified  to  sit  in  the 

made  at  that  term,  but  no  motion  was  trial  thereof,  on  motion  of  a  member  of 

made  until  the  next  term;  A^U,  that  the  the  bar  a  /ro  tern,   judge  was  elected, 

fact  that  the  court  had  entered  an  order  Neither  counsel  nor  client  in 'this  case 

that  all  causes  on  the  common-law  docket  appears  by  the  record  to  have  participated 

should  stand  continued  for  all  purposes  in  such  election,  or  to  have  been  present 

except  defaults,  assessment  of  damages,  or  consented  thereto,     //eld,  that  an  ap- 

motions,  and  the  settling  of  issues,  was  plication  for  a  change  of  the  place  of  trial 

no-excuse  for  not  making  and  pressing  to  another  district  was  not  too  late  when 

the  motion  at  the  June  term,  and  there-  made  at  the  time  the  case  was  called  for 

fore  the  motion  was  properly  denied,  trial  by  the  pro  tern,  judge.     Hegever  v. 

Hudson  V,  Hanson,  75  111.  198.  Kiff,  31  Kan.  636. 

A  plaintiff  who  asks  for  a  change  of  1.  Richards  v.  Green.  78  111.  52s;  Ickes 

venue  because  of  the  alleged  undue  in-  v,  Kelley,  21  Ind.  72;  McKenney  v.  Hop- 
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trial,  and  the  jury  are  being  called  into  court,  at  least  without  suf- 
ficient excuse  for  the  delay  ;^  or  after  a  trial  before  a  referee  and 
report  made  by  him.*-*  In  South  Carolina  it  is  held  that  the  appli- 
cation must  be  made  before  the  case  is  reached  on  the  docket.* 

8.  The  Affidavit. — In  applying  for  a  change  of  venue,  the  appli- 
cant should  state  the  facts  in  his  affidavit  in  such  a  manner  as  to 
enable  the  court  to  judge  of  the  propriety  of  granting  it  ;*, hence 
an  affidavit  for  a  change  of  venue  for  prejudice  of  the  judge  should 
state  the  causes  of  prejudice  as  well  as  the  fact.*  When  the  venue 
is  sought  to  be  changed  for  the  convenience  of  witnesses,  it  is  not 
sufficient  for  the  defendant  to  state  that  material  witnesses  reside 
in  the  county  to  which  he  wishes  to  remove  it ;  he  ought  to  add 

kins,  20  Iowa,  495;  Lyne  v.  Hoyle,  2  Bell  v,  Morris  C.  &  B.  Co.,  is  N.  J.  L 
Greene  (Iowa),  135;  Ten  Broeck  v.  Mid-  63.  But  if  he  xnoyes  after  plea,  «ind  the 
dlebrook,  4  Wend.  (N.  Y.)  205;  Hubbard  effect  of  his  delay  is  to  throw  the  plaintiff 
V,  National  Ins.  Co.,  11  How.  Pr.  (N.  Y.)  over  a  circuit,  the  motion  will  be  denied 
149;  Ailis  V.  Meadow  Springs  Distilling  with  costs.  Anon.,  18  Wend.  (N.  Y.)5I4. 
Co.,  29  N.  W.  Rep.  (Wis.)  543.  In  New  York  it  is  held  that  the  defend- 
But  under  the  Iowa  code, — providing  ant  may  move  to  change  the  venue  after 
for  a  new  trial  on  grounds  discovered  issue  joined,  and  at  any  time,  where  there 
after  the  term,  etc. , — pending  an  applica-  has  been  no  loss  of  trial  and  no  delay 
tion  for  a  new  trial  upon  the  ground  of  will  be  produced.  Kent  v.  Dodge,  3 
newly  discovered  evidence,  made  subse-  Johns.  (N.  Y.)  447;  Wistar  v.  Johnson, 
quent  to  the  trial  term,  a  change  of  venue  i  N.  J.  L.  260;  Hubbard  v,  Nat*l  Ins.  Co., 
may  be  granted  upon  a  proper  showing  11  How.  Pr.  (N.  Y.)  149.  The  motvon 
therefor.  Gibbs  v,  Buckingham,  48  Iowa,  must,  if  the  intervention  of  a  special  term 
96.  will  allow,  be  made  in  such  season  that, 

1.  Fugate  V.  Carter,  6  Mo.  269;  Witz  if  it  is  denied,  the  plaintiff  will  not  lose 
V.  Spencer,  51  Ind.  253.  At  least  not  a  trial  in  the  county  where  the  venue  is 
after  the  verdicts  upon  the  issue.  Ex  laid;  if  made  at  a  later  term  it  will  be 
parte  Cox.  16  Mo.  742.  Compare  Hunnel  denied  for  that  cause.  Moreland  v.  San> 
V,  State.  86  Ind.  431.  ford,  i  Denio(N.  Y.),  660.     The  defend- 

2.  Cairns  v.  0*Bleness,  40  Wis.  469;  ant  may  apply  to  the  court  for  an  order 
Woodrow  V,  Younger.  61  Mo.  395;  Duffy  directing  the  place  of  trial  to  be  changed 
V,  Hickey,  32  N.  W.  Rep,  (Wis.)  54.  to  the  proper  county  at  any  time  before 

8.  Blakely  v,  Frazier.  11  S.  Car.  122.  the  plaintiff's  time  for  serving  an  amended 

At  What  Stage  of  the  Pleadings.—A  complaint  has  expired,  for  the  plaintiff 

motion  to  change  the  venue  on  grounds  may  make    the    change    by  amending, 

disclosed  by  the  complaint  must  be  made  Con  roe  z'.  National  Protec.  Ins.  Co.,  10 

before  or  at  the  time  of  filing  demurrer  How.  Pr.  (N.  Y.)  403. 

or  answering  to  the  merits.     Pearkes  v.  *  4.  Sloan  v.  Smith.  3  Cal.  410:  Tooms 

Freer,  9  Cal.  642;  Jones  v.  Frost,  28  Cal.  v,  Randell,  3  Cal.  468;  Kerr  v,  Whiiaker, 

245;  Howell  V.  Stetefeldt  Furnace  Co.,  3  N.  J.  L.  514. 

10  Pac.  Rep.  (Cal.)  390.     In  Illinois  the  5!  Ex  parte  Curtis,  3  Minn.  294;   De 

application  should  be  made  at  the  first  Walt  v.  Hartzell,  7  Col.  601. 

term  after  appearance,  whether  issue  to  An  affidavit  for  a  change  of  venue, 

the  contrary  is  formed  or  not;  and  if  it  averring  that  "full  knowledge"  of  the 

is  deemed  sufficient,  and  the  pleadings  fact  that  the  presiding  judge  was  preju- 

are  not  made  up,  the  cause  should  stand  diced,  etc.,  did  not  come  to  the  affiant 

without  an  order  for  the  change  till  such  until  the  day  the  petition  was  presented, 

issue  be  formed.     Gilson  v.  Powers,  16  held   to    be    insufficient.       McCann    v. 

111.  355'     If  made  on  the  common  affi-  People,  88  III.  103. 

davit,  it  must  be  before  the  plea  is  filed;  Upon  application  for  change  of  venue 

if  ^  special  ground  is  laid,  the  venue  may  based  upon  the  prejudice  of  the  judge, 

be  changed  after  plea.    Wildes  v,  Mairs,  while  facts  are  to  be  stated,  they  are  not 

6  N.  J.  L.  320.     Or  if  it  appears  that  the  to  be  set  out  beyond  what  are  necessary 

defendant  would  otherwise  be  exposed  to  where  they  involve  the  judicial  acts  or 

unnecessary  difficulty,  or  the  fair  admin-  character    of    the    judge.      Hughes    v. 

istration  of  justice  would  be  interrupted.  People,  5  Col.  436. 
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that  evidence  will  be  given  of  some  material  fact  happening  there.* 
It  should  also  state  the  town,  village,  or  particular  place  of  resi- 
dence, in  addition  to  the  county.*  The  oath  to  advice  and  belief 
as  to  necessity  of  witnesses  should  be  stated  in  each  case  after 
naming  witnesses.*  It  need  not  state  the  cause  of  action ;  *  but  it 
must  be  positive  that  the  cause  of  action  arose  in  another  county ; 
if  belief  is  sworn  to,  it  is  not  sufficient.*  When  the  venue  is  sought 
to  be  changed  in  an  action  of  tort,  and  especially  for  a  newspaper 
libel,  because  the  cause  of  action  arose  in  another  county,  it  must 
state  not  only  that  the  cause  of  action  arose  there,  but  that  it  did 
not  arise  elsewhere ;  •  when  on  the  ground  that  deponent  believes 
justice  cannot  be  done  in  the  county  where  it  is  pending,  it  must 
state  the  reasons  of  such  belief  or  it  will  be  insufficient.'' 

The  facts  sworn  to  in  the  affidavit  should  be  stated  positively, 
and  not  argumentat^vely  ®  or  bv  way  of  belief.*  It  need  not  be 
sworn  to  by  the  party  hiniself.** 

Where  the  motion  is  overruled  because  of  the  insufficiency  of 
the  affidavits  supporting  it,  and  the  party  is  granted  leave  to  amend 
the  affidavits,  he  may  properly  do  so  by  substituting  new  ones  in 
their  stead.** 

If  a  party  is  unable  to  obtain  affidavits  from  residents  of  a 
county,  he  may  state  to  whom  he  applied  for  the  same,  the  reasons 
given  by  each  for  refusing,  and  that  he  was  unable  to  procure  affi- 
davits in  support  of  his  motion  because  of  the  refusal  of  the  citizens 
to  give  the  same.*'^ 

7.  Bffeet  of  Change. — On  the  JurisdUtian. — An  order  of  a  court 
changing  the  venue  of  a  cause  removes  it  from  the  jurisdiction  of 
that  court.**    So  an  agreement  to  change  the  venue  gives  the  court 

1.    Gourley  v.   Shoemaker,  i  Johns.  S.  Manning  v.  Downing,  a  Johns.  (N. 

(N.  Y.)  Cas.  392.  Y.i  453. 

It  is  not  enough  for  the  party  to  saT  9.  Territory  v,  Kelly,  a  N.  Mex.  292. 

he  expects  to  prove  "by  some  of  them  10.    Ellsworth  v.  Henshall,  4  Greene 

such  a  fact,  and  "  by  sooie  of  them '*  such  (Iowa),  417;  Nlcholl  v,  Nicholl,  66  Cal. 

another  fact.    Price  v.  Ft.  Edward  Water-  36.     Compare  Huthsig  v.  Maus,  36  Mo. 

works  Co.,  16  How.  Pr.  (N.  v.)  51.  101;   McCauley  v.    People.  88   III.  578. 

Bat  an  affidayit  which  does  not  show  In  Heshion  v.  Pressley,  80  Ind.  490,  it 

wherein   the  witnesses  are  material,  is  is  held  that  an  application  for  change  of 

enongfa  if  there  is  no  affidavit  of  witnesses  venue  on  account  of  the  prejudice  of  the 

on  the  other  side.     People  v.  Hays,  7  judge  must  be  made  on  the  affidavit  of 

How.  Pr.  (N.  Y.)  248.  the  party  to  the  suit,  but  for  any  other 

%.  Westbrook  v.  Merritt.  i  How.  Pr.  cause  may  be  made  on  the  affi()avit  of 

(N.  Y.)  195;  Cook  V.  Finch,  2  How.  Pr.  any  person. 

(N.  Y.)  S9;  Van   Auken  v.   Stewart,  2  11.  Winet  v,  Berryhill,  55  Iowa,  411. 

How.  Pr.  (N.  Y.)  181.  12.  Simmerman  v,  Sute,  16  Neb.  615. 

8.  Mills f^.  Adsitt,  2  How.  Pr.  (N.Y.)  83.  18.  Frazier  v.  Fortenberry.  4  Ark.  162; 

4.  Baker  v.  Sleight,  2  Caines  (N.  Y.),  Campbell  v.  Thompson.  4  Greene  (Iowa), 

46.  415;  Allis  r.  Meadow  Springs  Distilling 

8.  Franklin  v.  Underbill,  2  Johns.  (N.  Co.,  29  N.  W.  Rep.  543.    And  an  order  of 
Y*)  374-  ^^  court  to  which  it  is  transferred  to  re- 
ft. Tillinghast  v.  King,  6  C6w.  (N.  Y.)  mit  the  papers,  that  they  may  be  properly 
591.  authenticated,  does  not  restore  jurisdic- 

7.  Stale  V.  Twitty,  2  Hawks.  (N.  C.)  tion  to  the  original  court.     Fraxier  v, 

248;  Stale  fr.  Seaborn.  4  Dev.  L.  (K.  C.)  Fortenberry,  4  Ark.  162.    But  in  Indiana^ 

305.  when  the  court  grants  an  order  for  a 
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to  which  the  change  is  made  jurisdiction.^ 

On  a  change  of  venue,  the  clerk  should  send  a  transcript  of  the 
record,  proceedings,  and  original  papers  in  the  cause,  authenticated 
by  his  official  seal,  to  the  court  to  which  the  venue  is  removed ; 
and  without  such  authentication  of  the  transcript,  the  court  to 
which  it  is  sent  cannot  take  jurisdiction.* 

In  a  real  action,  the  court  of  that  county  where  the  lands  sued 
for  lie,  has  jurisdiction  over  the  subject-matter;  and  it  is  competent 
for  the  parties,  after  change  of  venue  has  been  ordered,  by  consent 
to  waive  process,  come  into  court,  and  give  jurisdiction  over  their 
persons.* 

In  criminal  cases,  where  there  are  several  joint  defendants,  no 
jurisdiction  over  defendants  not  applying  for  a  change  is  acquired 
in  the  new  county,  and  they  should  be  tried  where  indicted.* 

If  a  defendant  charged  with  a  crime,  on  his  own  motion  pro- 
cures a  change  of  venue  to  another  county,  and  submits  to  a  trial 
in  the  court  to  which  the  cause  is  sent,  without  objecting  to  the 
jurisdiction  of  the  court  trying  him,  or  of  the  court  to  award  a 
change  of  venue,  this  is  a  waiver  of  all  objection  to  the  jurisdiction 
of  the  court.* 

change,  it  does  not  divest  it  of  jurisdic-  change  has  been  made  in  a  criminal  case 

tion  until  certain  expenses  are  paid;  and  cannot  inquire  into  the  regularity  of  the 

if  not  paid,  it  may  be  reinstated  on  the  order  making  such  change,  and  of  its  own 

docket    and  disposed  of    by  the  court  notion,  without  objection  by  the  prisoner, 

making  the  order.     Buchanan  v.  Port,  refuse  to  take  jurisdiction.     People  v, 

5  Ind.  264.  Zane,  105  111.  662. 

But  the  court  having  once  made  an  2.  Stone  v.  Robinson,  9  Ark.  469; 
order  changing  the  Jurisdiction  does  not  Stringer  v.  Jacobs,  9  Ark.  497.  Compare 
thereupon  lose  all  jurisdiction  over  the  Goodhue  v.  People,  94  111.  37.  But  all 
cause,  if  the  same  has  not  been  removed;  objections  to  the  jurisdiction,  arising  oat 
and  the  court  after  making  an  order  for  of  a  defective  certificate  of  proceedings, 
a  change  in  the  place  of  trial,  may,  at  the  in  cases  of  change  of  venue,  will  be  con- 
same  term,  and  before  the  papers  are  sidered  as  waived  if  the  parties  proceed 
transmitted,  vacate  such  order,  and  direct  to  trial  without  having  taJcen  exception, 
the  cause  to  be  sent  to  a  different  county  Hitt  v.  Allen,  13  III.  592. 
from  that  first  named.  Servatius  v.  8.  Gager  v.  Doe,  29  Ala.  341. 
Pickel,  30  Wis.  507;  People  v,  Zane,  105  So  a  change  ofvenue  from  a  court  of 
111.  662;  Atlantic,  etc.,  Coal  Co.  v,  Mary-  one  county  to  that  of  another  having 
land  Coal  Co.,  64  Md.  302.  jurisdiction    over     the    subject-matter. 

Where  a  change  of  venue  is  granted  which  is  consented  to  by  all  parties. 
Upon  payment  of  costs,  if  the  change  has  amounts  to  a  waiver,  and  estops  all  ot 
not  been  perfected  at  the  next  term  of  the  parties  from  objecting  to  the  juris- 
court,  the  court  may  then  proceed  to  diction  of  the  latter  court.  Center  Town- 
trial.     Gower  v,  Howe,  20  Ind.  396.  ship  w.  Marion  Co.,  10  N.  E.  Repr.  (Ind.) 

C.  aiTd  S.   being  jointly  indicted  in  291. 

Panola  county  for  murder,  the  venue  was  4.  State  v,  Wetherford,  25  Mo.  43a 

changed  to  Shelby  county  on  the  applica-  Compare  People  v.  Baker,  3  Parker  C.  d. 

tion  of  S.     Pending  the  joint  indictment  (N.  Y.)  181. 

in  Shelby  county,  a  separate  indictment  5.  Perteet  v.  People,  70  111.  171. 

for  the  same  offence  was  preferred  by  Where  a  change  of  venue  from  the 

the  grand  jury  of  Panola  county  against  county  has  been  twice  taken  by  the  same 

C.  alone,  at  the  trial  of  which  C.  pleaded  party,  in  the  same  action,  and  without 

to  the  jurisdiction.     Held,  the  plea  was  objection  to  its  jurisdiction  over  him,  he 

properly  overruled.     Cock  v.  State,   8  appears   to  the   action   in   the  court  to 

Tex.  App.  659.  which  the  last  change  was  taken,  and  by 

1.  Judah  V.  Vincennes  University,  23  which  it' was  tried,  he  cannot  afterward 

Ind.  273.    And  the  court  to  which  the  question  the  jurisdiction  ov^r  him  of  any 
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Generally. — It  is  too  late  to  object  to  a  change  of  venue  after  a 
general  appearance ;  *  or  after  the  defendant  has  plead  to  the 
action ;  *  or  after  the  cause  has  been  tried  without  objection ;  *  or 
after  it  is  pending  in  the  court  of  appeals.* 

Where,  in  a  suit  against  several  defendants,  the  venue  of  the 
cause  is  changed  at  the  instance  of  some  of  the  defendants,  before 
process  has  been  served  upon  the  rest,  the  defendants  not  served 
with  process  will  not  be  bound  by  the  change  of  venue,  although 
service  from  the  county  where  the  cause  originated  is  afterwards 
made  upon  them,  and  no  judgment  can  be  rendered  against  them 
if  they  fail  to  appear.* 

Where  the  venue  is  changed  after  arraignment  and  plea,  the  pris- 
oner need  not  be  rearraigned  in  the  county  where  the  trial  is  had  ;  • 
but  where  a  prisoner  indicted  in  one  county  is  arraigned  and  a    . 
plea  entered,  and  the  venue  is  afterwards  changed  and  he  is  again 
arraigned  in  the  new  county,  there  is  np  error.'' 

In  Iowa  it  is  held  that  the  prosecuting  attorney  is  authorized  by 
virtue  of  his  office  to  follow  and  conduct  a  criminal  prosecution, 
commenced  within  his  county,  into  any  other  county  or  court  to 
which  the  case  may  be  taken  by  change  of  venue.® 

The  court  to  which  a  criminal  cause  is  taken  on  change  of  venue 
may,  in  its  discretion,  appoint  counsel  both  to  defend  and  to  assist 
in  the  prosecution  of  such  cause.* 

Upon  the  conviction  of  a  prisoner  in  a  capital  case,  the  sentence 
of  the  court  must  be  executed  by  the  sheriff  of  the  county  where 
he  was  tried,  and  it  is  error  for  the  court  to  order  it  to  be  carried 
into  effect  in  the  county  whence  the  cause  was  removed,  or  by  the 
sheriff  of  that  county.** 

of  tbe  courts  ia  irhich   the  cause  was  S.  Pnissel  v.    Knoivles,   5   Miss.   90; 

pending,   or    of    the    judges    presiding  Owens  v.  Owens,  Hard.  (Ky.)  154.    Com- 

tberein.     Yates  v.  State*  58  Ind.  2^.  pare  Bennett  z/.  Carey,  57  Iowa.  221. 

1.  Scha^ner's  Estate,  45  Wis.  614.  4.  Waller  v.  Logan,  5  B.  Mod.  (Ky.) 

%.    Bumham  v,    Hatfield,   5    Blackf.  515. 

(Ind.)  21.  5.  Albin  v,  Talbott,  46  111.  424. 

But  where  the  record  of  a  certain  case  6.  Commonwealth     v.    Pistorius,    X2 

suted  that  **on  motion  of  plaintiff,  and  Phila.  (Pa.)  550;  Price  v.  State.  8  Gill, 

for  satisfactory  reasons  shown   by  affi-  (Md.)  295;  Davis  v.  State,  39  Md.  355; 

davits  filed  in  this  case,  it  is  ordered  that  Vance  v.  Commonwealth,  2  Va.  Cas.  162. 

the  venue  be  changed,"  etc.,  and  nothing  7.  Gardner  v.  People.  3  Scam.  (111.)  83; 

else  appeared  on  the  record,  held^  that  It  is  held  to  be  the  better  practice  to 

this  order  was  sufficient  to  transfer  the  arraign  the  defendant  and  require  him  to 

case;  and  that  the  fact  that  the  defend-  plead  to  the  indictment  before  malctng  an 

aot  appeared  at  the  court  to  which  the  order  for  a  change  of  venue;  but  where 

venue  was  changed,  and  procured  another  the  defendant  applies  for  the  change  and 

transfer  of  the  case,  was  no  waiver  of  has   the  benefit  of  arraignment  in   the 

any  objections  to  said  order.     Roller  v.  county  to  which  the  cause  is  transferred. 

Roller,  8  Baxt.  (Tenn.)  207.  he  has   no  right  to  complain   that  the 

The   party   resisting  a  motion   for  a  change  was  made  before  his  arraignment, 

change  of  venue  does  not  waive  an  ob-  Hudley  r.  State,  36  Ark.  237.     See  also 

jection  to  the  ruling  granting  the  change  Ex  parte  Cox,  12  Tex.  App.  665. 

by  appearing  in  the  court  to  which  the  8.  State  v,  Carothers,  i  Greene  (Iowa), 

cause  is  removed,  and  stipulating  for  a  464.                                                                   ^ 

trial  thereof   at  a   time   certain,  or   by  9.  State  v.  Miller,  107  Ind.  39. 

moving  for  a  new  trial  after  verdict.  Fer-  10.  State  v,  Twiggs,  i  Wins.  (N.  Cai.) 

goson  V.  Davis  Co.,  51  Iowa,  22a  No.  i,  142. 
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8.  Beview  by  Courts  of  Appeal. — As  a  general  rule,  motions  for  a 
change  of  venue  are  within  the  sound  discretion  of  the  court  to 
which  the  application  is  made,  and  a  court  of  appeal  will  not  reverse 
the  decision  except  upon  abuse  of  such  discretion  shown.^  In 
Texas  it  has  been  held  that  the  supreme  court  will  not  reverse 
the  judgment  of  the  district  court  as  to  a  change  of  venue  unless  it 
appears  that  injustice  has  been  done  the  appellant  or  some  legal 
principle  violated,  although  upon  the  facts  presented  it  might 
originally  have  come  to  a  different  conclusion.  Nor  is  an  illegal 
change  of  venue  on  application  of  the  defendant  a  ground  for  re- 
versing the  judgment  at  the  instance  of  the  defendant.^ 

CHAlTGnrG  W0BD8.     See  WiLLS. 

CEAHHSL. — ^The  place  where  a  river  flows,  including  the  whole 
breadth  of  the  river ;  or  the  deeper  part  of  a  strait,  bay,  or  harbor 
where  the  principal  current  flows.* 

1.  Sute  V.  Ostrander,  i8  Iowa,  435;  complained  of  was  based,  die  appellate 

State  V.  Mewherter,  46  Iowa,  88;  Sute  v,  courr  will  presume  in  favor  of  the  cor^ 

Ray,  50  Iowa,  520;  State  v.  Williams,  63  rectness  of  the  action  of  the  court  below. 

Iowa.  135;  State  v.  Hill,  7a  N.  Car.  345;  Ramsey  v.  Bush,  97  Iowa,  17. 

State  V.  Bunger,  11  La.  Ann.  607;  Hall  v.  9.  Antonio  v.  Jones,  28  Texas,  19. 

Jackson,  3  Tex.  305;  Mon<li^AR<>(^  ^'  State,  But  where,  upon  a  showing  made  by  a 

33  Tex.  480;  Clampitt  v.  State,  9  Tex.  defendant  for  a  change  of  venue,  it  ap- 

App.  27;  Dougherty  v.  State.  7  Tex.  App.  peared  that  the  showing  of  the  plaintiff 

480;  Cotton  V,  State,  3a  Tex.  614;  Hyde  was  as  strong  as  that  of  the  defendant 

V,  Harkness,  i  Idaho  (N.  S.).  601;  Poe  v.  against  the  county  to  which  the  change 

State,  10  Lea  (Tenn.),  673;  Holcomb  v,  was  desired,  and  the  court  after  the  first 

State,  8  Lea  (Tenn.),  417;  Porter  v.  State,  trial  term  granted  such  change  of  venue, 

3  Lea  (Tenn.),  476;    State  v.  Kring,  11  the  appellate  court  granted  process  to 

Mo.  App.  92;  Railroad  t*.  Applegate,  ai  restram  the  last  court  from   exercising 

W.  Va.  179;  State  v.  Brownfield,  83  Mo.  jurisdiction,  and  returned  the  case  to  its 

448;    State  V.    Perigo,   a8   N.  W.   Rep.  original  court.     Innerarity  v.  Hitchcock, 

(Iowa)  453.  3  Stew.  &  P.  (Ala.)  9. 

In  the  case  of  the  State  v.  Whitton,  68  Where  a  motion  for  a  change  of  venue 

Mo.  91,  it  was  held  that  the  trial  court  was  supported  by  the  affidavits  of  the 

did  not  err  in  refusing  to  grant  a  change  accused  and  two  others,  showing  facts 

of  venue  on  account  of  prejudice,  it  being  that  made  out  a  prima  facie  cause  for  a 

observed  that  witnesses  were  examined  change  of  venue,  but  the  State  filed  over 

both  on  the  side  of  the  State  and  the  ap-  ninety  affidavits  controverting  the  condu- 

pellant,  and  the  court,  upon  the  evidence  sions  of   those  of  the  accused, ^A/,  that 

adduced,  found  that  tide  alleged  prejudice  the  trial  court  did  not  err  in  refusing  a 

did  not  exist  and  that  the   finding  was  change  of  venue.     State  v.  Bohao,   15 

conclusive.     In  the  case  of  the  State  v.  Kan.  407. 

Guy,  69  Mo.  430.  it  was  held   that  this  8.  Porter  v.  State.  5  Mo.  538. 

court  would  not  interfere  with  the  action  4.  In  the  act  of  Congress  admitting 

of  the  trial  court  in  refusing  a  change  of  Iowa  into  the  Union,  which  defines  its 

venue,  asked  on  account  of  prejudice  of  eastern  boundary  as  "  the  middle  of  the 

the    inhabitants  of    the    county,   unless  main  channel  of  the  Mississippi  River," 

it  appears  that    palpable    injustice  has  " channel"  means  the  bed  in  which  the 

been  done.     The  case  of  the  State  v,  main  stream  flows,  "  the  bed  of  the  river 

Burgess,   78   Mo.    3^5,    is  to  the  same  from  bank  to  bank,"  and  not  the  deep 

effect.  water  of  the  stream  as  followed  in  navi- 

And  if  the  record  fails  to  show  upon  ntion.    D.  &  D.  Bridge  Co.  v.  Co.  of 

what  the  order  for  the  change  of  venue  uubuquei  55  Iowa,  558. 
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CHAPEL — ^A  lesser  or  inferior  place  of  worship,  sometimes  a 
part  of  or  attached  to  a  church  or  subordinate  to  it.^ 

CHAPTSB. — A  division  of  a  book  or  treatise.^  An  organized 
branch  of  some  society  or  fraternity.  A  community  or  corpora- 
tion composed  of  the  prebends  and  other  clergymen  belonging  to 

1.     In    English     ecclesiastical     law,  district  parishes;  (2)  By  creating  with 

chapters  are  of  the  following  kinds:  the  consent  of  the  bishop  and  order  ot 

(<i)  PriTat*  Chspsla  are  such  as  nbble-  the  Queen  in  council,  "district parishes;' 

men  and  other  religious  and  worthy  per-  (3)  By  division  into  '*  district  chafpelries,*' 

sons  have  at  their  own  private  charge,  which  may  be  formed  out  of  former  dis- 

bailt  in  or  near  their  own   houses  for  trict  chapelries  or  out  of  such  district 

them  and  their  families,  to  perform  re-  chapelries  and  other  parts  of  the  original 

ligious  duties  in.     These  private  chapels  parish,  or  any  extra  parochial  place.    The 

are  maintained  at  those  persons*  charge  curate  is  a   perpetual  curate,  with  per- 

to  whom   they  belong,   and   the   chap-  petual  succession  and  capacity  to  hold 

lains  provided  for  them  by  themselves  lands  and  tithes,  with  exclusive  care  of 

with  pensions;   anciently  they  were  all  souls,  and  not  subject  to  the  incumbent 

consecrated  by  the  bishop  of  the  dio-  of  the  old  parish;  but  the  commissioners 

cese.  may*  with  the  consent  of  the  bishop, 

(^)  Stm  Chapels — ^those  free  or  exempt  determine  the  proportion  of  the  fees  for 

from  all  ordinary  jurisdiction.    The  king  marriages,  or  that  shall  be  assigned  to  the 

may  erect  a  free  chapel  and  exempt  it  curate;  (4)  By  the  creation  of  "consoli- 

-from  the  jurisdiction  of  the  ordinary,  or  dated    chapelries,"    which    differ    from 

be  may  license  a  subject  so  to  do.    The  "  district  chapelries"  in  their  origin  only, 

incumbents,    however,    were   generally  being  formed  out  of  portions  of  many 

instituted  by  the  bishop,  and  instructed  parishes  *'  when  a  population  is  collected 

by  the  archdeacon  of  the  place.     Most  of  together  at  the  extremities  of  and  locally 

these  chapels  were  built  upon  the  manors  situate  in   parishes  or  extra   parochial 

and    ancient  demesnes    of   the  crown,  places  contiguous  to  each  other;*'  (5)  By 

whilst  in  the  king's  hands,  for  the  use  of  the  support  of  chapels  without  districts, 

himself  and  his  retinue  when  he  came  to  The    commissioners    make    grants    to 

reside  there.  chapels  to  be  served  by  curates  to  the 

(c)  Chftptls  Bal^aot  to  a  Xothar  Chvreh.  incumbent  of  the  parish;  these  chapels 

— T.  K  chapel  of  ease  \%  one  not  allowed  are  not  to  become  perpetual  curacies; 

a  font  at  its  institution,  and  which  is  used  and  the  commissioners,  with  the  consent 

only  for  the    ease  of    parishioners    in  of  the  bishop  and  patron,  may  apportion 

prayers  and  preaching  (sacraments  and  the  emoluments  **for  the  benefit  of  a 

bnrials  being  received  and  performed  at  person  sepving  any  such  chapel."     Id. 

the  mother  church).    Commonly  the  cur-  3167.    By  recent  acu,  chapels  are  allowed 

ate  is  removable  at  the  pleasure  of  the  to  public  schools,  hospitals,  asylums,  and 

parochial  minister.  other  public  institutions.    The  clergyman 

3.  A  parochial  chapel  is  that  which  has  who  serves  such  chapels  may  in  general 

the  parochial  rights  of  christening  and  perform  the  oflSces  and  services  of  the 

burying,  and  differs  in  nothing  from  a  Church    of    England,   except  marriage, 

church  but  in  the  want  of  a  rectory  and  34  and  35  Vict.,  c.  66. 

endowment.    The  privileges  of  admin-  9.  Ghapltr  Headings. —Chapter  head- 

istering  the  sacraments  (especially  that  ings  are  entitled  to  more  consideration 

of  baptism)  and  the  office  of  burial  are  in  explaining  the  intention  of  the  differ- 

the  proper  rites  and    jurisdiction   that  ent  sections  in  an  act  or  code  than  the 

make  it  a  separate  parochial  chapel,  and  title  of  the  entire  act.     Barnes  v.  Jones, 

not  a  depending  chapel  of  ease.     Phil-  51  Cal.  303;  Huff  v,  Alsop,  64  Mo.  51; 

Un.  Eccl.  L.,  1831-1830.  Griffith  v.  Carter,  8  Kan.  565;  Barth  v. 

Acts  of  Parliament  in  aid  of  the  scheme  Shivers,  39  Ga.  405;  State  v.  Popp,  45 

of  church  extension,  known  as  the  Church  Md.  433;  U.  S.  v,  Fehrenback,  3  Woods, 

Building  Acts,   h^ve  provided  for    the  175;   Nicholson  v.  Mobile  &   Mont.  R. 

building  and  endowment  of  other  chapels  Co.,  49  Ala.  305;  Bishop  on  Statutory 

— <t)  By   the    division,   by  the    church  Crimes,   §46.     Thev  are  not  titles  of 

building  commissioners  with  the  consent  acts,  but  are  parts  of  the  statute  limiting 

of  the  bishop  and  patron,  and  by  order  of  and  defining    their   effect.      People  v. 

the  Queen  in  council,  of  a  parish  into  Molyneux,  40  N,  Y.  119. 
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a  cathedral  or  collegiate  church,  and  presided  over  by  the  dean.^ 
(Webster.) 

CHABACTEB  (in  Evidence).  (See  also  EVIDENCE ;  WITNESS ; 
and  Crimes  and  Criminal  titles  generally.) 

'Definition^  no.  Hew  Praued,  114. 

In  Criminal  Proceedings,  no.  Of  Witnesses,  116. 

In  Civil  Proceedings,  112, 

1.  Definition. — The  ,opinion  generally  entertained  of  a  person  de- 
rived from  the  common  report  of  the  people  who  are  acquainted 
with  him.'^ 

Evidence  of  a  person's  character  is  irrelevant  to  any  inquiry  con- 
cerning his  conduct,  except  in  the  cases  mentioned  in  this  article.^ 

2.  In  Criminal  Proceedings,  the  fact  that  the  person  accused  has  a 
good  character  is  relevant  ;^  but  the  fact  that  he  has  a  bad  character 
is  irrelevant,  unless  it  is  itself  a  fact  in  issue,  or  unless  evidence  has 
been  given  that  he  has  a  good  character.*  The  character  sought 
to  be  proved  must  not  be  general,  but  such  as  would  make  it  likely 

or  unlikely  that  the  party  would  do  the  controverted  act. 

• 

1.  Deaa  and  Chspter  are  the  council  of  State  v.  O'Connor,  31  Mo.  389;  Griffin 
the  bishop  to  assist  tiim  with  their  advice  v.  State,  14  Ohio  St.  55;  Cathcart  v, 
in  affairs  of  religion,  and  also  i^n  the  Commonwealth,  37  Pa.  Sl  108;  Lockart 
temporal  concerns  of  the  see.  The  v.  State,  3  Tex.  App.  567;  State  v.  Wells, 
bishop  is  the  immediate  superior  and  Coxe  (N.  J.),  424;  People  v,  Moett,  93 
ordinary  of  the  dean  and  chapters  and  Hun  (N.  Y.),  60;  Hopps  v.  People,  31  IlL 
exercises  over  them  the  power  of  visita-  388;  State  v.  Donohoo,  2a  W.  Va.  761. 
tion.  Chapter,  as  distinct  from  the  dean,  In  Mathews  v.  State,  32  Tex.  117,  evi- 
consist  of  certain  dignitaries  called  dence  of  character  was  rejected  as  irrele- 
canons,  sometimes  appointed  by  the  vant  to  the  issue  in  a  trial  for  assault 
crown,  sometimes  by  the  bishop,  and  and  battery,  the  admission  of  such  evi- 
sometimes  by  each  other.  i  Black,  dence  being  held  to  be  in  the  discretion 
Comm.  382;  Coke  Litt.  95  a.  2  Steph.  of  the  court,  and  it  being  invariably 
Comm.  674.  admissible  only  in  cases  where  the  life 

2.  Bouv.  L.  Diet.      "  The  reputation  of  the  prisoner  is  involved. 

or  general  credit  which  a  man  has  ob-  6.  Steph.  Dig.  Ed.  art.   56;  People  v. 

tained  in  public  opinion."     Taylor  on  Fair,  43  Cal.  137;  Fletcher  v»  State,  49 

Evidence  (8ih  Ed.),  §  350.  Ind.  124;  Sute  v.  Kabrick,  39  Iowa,  432; 

8.  Humphrey  v.  Humphrey,  7  Conn.  State  v,  Cresson,  38  Mo.  372;  People  r, 
118;  Bennett  v.  Hyde,  6  Conn.  26;  White,  14  Wend.  (N.  Y.)  iii;  Common- 
Church  z'.  Drummond,  7  Ind.  17;  Gebhart  wealth  v.  Hardy,  2  Mass.  303;  Pauli  v. 
V,  Burkett,  57  Ind.  378;  Gutzwiller  v.  Commonwealth,  89  Pa.  St.  432;  Hartless 
Lackman,  23  Mo.  168;  Rogers  v,  Troost,  v.  State,  32  Tex.  88;  State  v,  Thurtell,  29 
51  Mo.  470;  Dudley  v.  McCluer,  62  Mo.  Kan.  148;  Reg.  v.  Rowton,  10  Cox  C. 
241;  Anderson  v.  Long,  10  S.  &  R.  (Pa.)  C.  25;  Reg.  v.  Hodgkiss,  7  C.  &  P.  298. 
55;  Porter  V.  Seiler,  23  Pa.  St.  424;  Battles  If  the  prisoner's  counsel  brings  out 
V,  Landenslager,  84  Pa.  446;  Smets  v.  evidence  of  his  good  character  on  cross- 
Plunket,  I  Strob.  (S.  Car.)  372;  Wright  examination,  the  prosecution  may  then 
V.  McKee,  37  Vt.  161;  Atty.-Gen.  z/.  Bow-  give  evidence  of  his  bad  character.  Reg. 
man,  2  B.  &  P.  532.  v,    Gadbury,  8   C.   &  P.  676;  Reg.   v. 

Evidence  of  the  character  of  one  under  Shrimpton,  3  C.  &  K.  373;  s.  c,  5  Cox 

whom  the  plaintiff  in  ejectment  claims  is  C.  C.  387. 

inadmissible.     Blackburn    v.   Lessee  of  In  an  indictment  for  assaulting  a  peace 

HoUiday,  12  S.  &  R.  (Pa.)  140.  officer  he  cannot  testify  to  his  knowledge 

4.  Felix  «/.  State,  18  Ala.  720;  Hall  v,  of  the  prisoner's  bad  character  for   the 

State,  40  Ala.  698;  Kee  v.  State,  28  Ark.  purpose  of  showing  that  he  had  reason- 

155;  People  V.  Ashe,  44  Cal.  288;  State  able  cause  to  suspect  him  of  the  crime 

V.  Turner,  19  Iowa,  144;  People  v.  Gar-  for  which  he  was  arrested.     Reg.  v.  To- 

bett,  17  Mich.  9;  Wesley's  Case,  8  Geo.  berfield,  10  Cox  C.  C.  I. 

(Miss.)  383;  Schallerv.  State,  14  Mo.  502;  6.  The  kind  of  character  proved  most 
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The  object  and  effect  of  such  evidence  is  to  disprove  guilt  by 
furnishing  a  presumption  that  the  defendant  would  not  have  com- 
mitted the  offence.  In  homicide  it  has  also  been  held  admissible 
to  aid  the  jury  in  ascertaining  the  grade  of  the  crime.^  No 
legal  inference  can  arise  from  a  failure  to  offer  evidence  of  good 
character. 

Evidence  of  good  character  must  be  considered  in  all  cases  where 
it  is  offered,  as  well  where  the  other  evidence  is  direct  as  where  it 
is  circumstantial.  Its  weight  is  not  confined  to  doubtful  cases ; 
but  it  may  of  itself  create  a  doubt.  The  degree  of  its  force  is  to 
be  determined  by  the  attending  circumstances,  and  not  by  the  grade 
of  the  offence.*  . 

In  homicide  the  violent  character  of  the  deceased  may  be  proved, 
but  only  where  the  evidence  shows  that  there  was  an  assault  com- 
mitted or  threatened  by  him  upon  the  prisoner,  and  a  doubt  was 

relate  to  the  particular  charge,  e.g.,  io  of  the  prosecution  is  a  doubtful  c^se,  and 
murder,  the  prisoner's  general  reputation  without  evidence  of  any  kind  on  the  part 
for  peace  and  good  order  ia  admissible,  of  the  defence  the  jury  ought  to  acquit. 
People  V.  Stewart,  38  Cat.  395;  Kee  v.  To  say,  therefore,  that  proof  of  character 
State,  28  Ark.  155;  State  v.  Kitey,  43  is  only  available  under  such  circumstan- 
Iowa,  294:  State  v.  King,  78  Mo.  555;  ces  is  to  say  that  it  is  of  no  substantild 
State  V.  Pearce,  15  Nev.  188;  State  v,  account  at  all.  Hanney  v.  Common- 
Emery,  7  At.  Rep.  (Vt.)  129.  wealth.  19  W.  N.  C.  (Pa.)  437.     Charac- 

In  homicide  the  prisoner's  reputation  tor  should  be  submitted  to  the  jury  like 

as  a  good  soldier  is  inadmissible.  People  any  other  fact,  whether  the  other  evidence 

V,  Garbtttt,  17  Mich.  9.  in  the  case  is  direct  or  circumstantial, 

1.  Carroll  v.  State,  3  Humph.  (Tenn.)  and  should  be  considered  by  them.     If 

315.                                                             ^  the  evidence  of  guilt  is  direct,  it  goes  to 

%.  A  failure  to  prove  his  good  charac-  its  credibility.    Stover  v.  People,  56  N. 

ter  raises   no   presumption   against    the  Y.  315;    People  v.  Raina,  45   Cal.   292; 

prisoner.  People  v.  Bodie,  i  Dana  (Ky.),  People  v,  Shepardson,  49  Cal.  629;  Peo- 

282;  People  V.  White,  24  Wend.  (N.  Y.)  pie  v.  Bell,  49  Cal.  485;  State  v,  McMur- 

520;    State  V,  Kabrich,  39    Iowa,    277;  phy,  52  Mo.  251;  State  v.  Alexander,  66 

State  9.  Dockstader,  42  Iowa,  432;  State  Mo    148.     But   against  tacts    positively 

V.  OikiU,  7  Ire.  (N.  Car.)  251.  and  strongly  proven  it  cannot  avail.  State 

8.  Cancemi  v.  People,  16  N.  Y.  501;  v.  Turner.  19  Iowa,  149;  State  v,  Mc- 
Stevens  v.  People,  4  Park.  (N.  Y.)  396;  Murphy,  52  Mo.  251;  Commonwealths. 
Harrington  v.  State,  19  Ohio  Stat.  264.  Webster,  5  Cush.  (Mass.)  295;  State  v. 
It  is  error  to  charge  that  good  character  Levigne,  17  Nev.  43s;  U.  S.  v.  Jackson, 
only  steps  in  in  cases  of  doubt.  It  will  29  Fed.  Rep.  583.  It  is  not  itself  a  de- 
itself  sometimes  create  a  doubt  where ^  fence,  but  may  turn  the  scale  in  defend- 
none  without  it  would  exist.  Felix  v. '  ant's  favor.  State  v,  Donovan,  61  Iowa, 
State,  18  Ala.  720;  Rosenbaum  v.  State,  278. 

33  Ala.  354;  Dupree  v.  State,  33  Ala.  380;  In  some  States  it  is  held  that  fuch  evi- 

Harrison  v.  State,  37  Ala.  154;  Hail  v.  dence  can  only  be  taken  into  considera- 

State,  40  Ala.  698;  People  v.  Ashe,  46  tion  when  a  reasonable  doubt  already  ex- 

Cal.  288;  People  v.  Kalkman  (Cal.),  13  ists  in  the  minds  of  the  jury.     People  v. 

Pac.  Rep.  500;  U.  S.  t/.  Jackson.  29  Fed.  Gleason.  i  Nev.  173:  .State  v.  McGinnis, 

Rep.  503;  Kistler  v.  State,  54  Ind.  400;  6  Nev.  X09;  State  v.  Wells,  Coxe  (N.  J.), 

McQueen  v.  State,  82  Ind.  72;  State  v.  424:  Rex  v.  Turner.  6  How.  St.  Tr.  613. 

Kinley,  43  Iowa,^294;  State  v,  Beebe,  17  In  Massachusetts  its  force  is  dependent 

Minn.  241;  Coleman  v.  State,  59  Miss,  upon  the  nature  of  the  offence.     **  Where 

484;  Remsen    v.    People.   43   N.    Y.   6;  it  is  a  question  of  great  and  atrocious 

People  V.  Lamb,  2  Keyes  (N.   Y.).  360;  criminality,  the  commission  of  the  act  is 

Kilpatrick  v.  Commonwealth,  31  Pa.  St.,  so  unusual,  so  out  of  the  ordinary  course 

X98;  Heine  V.  Commonwealth.  91  Pa.  St.,  of  things,  and  beyond  common  experi- 

145;  State  V.  Edwards,  13  S.  Car.  30;  Lee  ence — it  is  so  manifest  that  the  offence, 

V,  State,  2  Tex.  App.  339;  State  v.  Daley,  if  perpetrated,  must  have  t>een  influenced 

$3  Vt  449.     **A  weak  case  on  the  part  by  motives  not  frequently  operating  upon 

111 


In  Oiytt  Proeeediiigt.  CHARACTER.  Of  Farti«. 

created  whether  the  homicide  was  perpetrated  from  malice  or  to 
repel  such  assault,  and  in  self-defence.^  On  2i  similar  principle  the 
character  of  the  prosecutrix  in  rape  is  in  issue.*  Such  evidence 
may  be  rebutted  by  evidence  of  good  character,  which  is  not  ad- 
missible until  attacke^d.'^ 

3.  In  Civil  Proceedings. — Of  Parties. — Evidence  of  the  character 
of  a  party  is  relevant  whenever  the  nature  of  the  proceedings 
is  such  as  to  put  it  in  issue.*^  But  as  the  law  assumes  all  charac- 
ters to  be  good,  they  must  be  first  assailed  before  they  can  be 

the  human  mind — ^the  evidence  of  charac-  in  indictments  for  assault  and  battery, 
acter  and  of  a  man's  habitual  conduct  Pratt  v.  State,  56  Ind.  179.  So  is  that  of 
under  common  circumstances  must  be  defendant's  wife  in  an  indictment  for  at- 
considered  far  inferior  to  what  it  is  in  the  tempt  to  ,levy  blackmail  by  accusing 
instance  of  accusations  of  a  lower  grade."  prosecutor  of  seducing  his  wife.  McMil- 
Commonwealth  v.  Webster,  5  Cush.  Ian  v.  State,  60  Ind.  216. 
(Mass.)  295;  Commonwealth  v.  Hardy,  2  8.  The  peaceable  character  of  the  de- 
Mass.  303.              ^  ceased  cannot  be  shown  until  it  is  at- 

1.  People  V,  Lamb,  2  Keyes  (N.  Y.).  tacked.  Ben  r.  State,  37  Ala.  103; 
360;  Reynolds  v.  People,  17  Ab.  Pr.  (N.  People  v,  Hulse,  3  Hill  (N.  Y.),  309. 
Y.)4I3;  Abbott  v.  People,  86  N.  Y.  460;  Contra  in  rape  in  Turney's  Cas.,  8  S.  & 
State  V.  Field,  14  Me.  248;  s.  c,  31  Am.  M.  (Miss.)  104. 

Dec.  52;  Ripley  V.  State,  2  Head  (Tenn.),  4.  "Putting    character    in  issue  is  a 

217;  Abernethy  v.  Commonwealth,  loi  technical  expression  and  confined  to  cer- 

Pa.  St.  322;  Franklin  v.  State,  29  Ala.  19;  taio  actions,  from  the  notice  of  which  the 

State  V,  Chandler,  5  La.  Ann.  489;  s.  c,  character  of  the  parties,  or  some  of  them, 

52  Am.  Dec.  599;  State  v.  Robertson,  30  is  of  particular  importance. "    Anderson 

La.  Ann.  340;  (5otton  v.  State,  31  Miss.  v.  Long,  10  S.  &  R.  (Pa.)  55. 

504:  State  V,  Keene,  50  Mo.  357;  State  Character  is  put  in  issue  in  the  follow- 

V.  Bryant,  55  Mo.  7s:  State  v.  Elkins,  63  ing  actions: 

Mo.  159;  State  v.  Freeman,  3  Mo.  App.  Br«Mh  of  Promise  of  Xarriago. — ^The 

591 ;  Franklin  v.  State,  29  Ala.  14.  bad  character  of  the  plaintiff  for  chastity 

'*When  the  conduct  of  the  deceased,  is  admissible  in  mitigation  of  damages, 

although  in  itself  innocent,  is  such  that,  Van  Storch  v,  Greffen,  71  Pa.  St.  240; 

illustrated  by  his  character,  its  tendency  Foulkes  v,  Sellway,  3  Esp.  236;  Baddetey 

is  to  excite  a  reasonable  belief  of  immi-  v.  Mortlock^  i  Holt,  151;  Irving  v.  Green- 

nent  peril,  the  evidence  ought  to  be  ad-  wood,  i  C.  &  P.  350;  Burnett  v.  Simp- 

mitted.  and  the  question  of  its  effect  left  kins,  24  111.   264.  Bench  v.  Merrick,   x 

to  the  determination  of  the  jury."  Frank-  Jns.  Cas.  (N.  Y.)  116;  Willard  v.  Stone, 

lint^.  State,  29  Ala.  14.  7  Cow.  (N.  Y.)  22;  Palmer  v.  Andrews, 

But  such  evidence  is  inadmissible  un-  7  Wend.  (N.  Y.)  142;  Kniffen  v.  McCon- 

less  ir  is  shown  that  the  prisoner  was,  by  nell,  30  N.  Y.  285.    This  action  does  not 

the  violent  character  of  the  deceased,  im-  necessarily  involve  the  character  of  the 

pelled  to  kill  him.  The  mere  bad  char-  parties.  Leckey  v.  Bloser.  24Pa.  SL401. 
acter  of  the  deceased  cannot  affect  the^  But  when  the  plaintiff  claims  that  his 

guilt  of  the   accused.     Quesenberry  v.  character  has  been  damaged  it  is  compe- 

State,   3    S.  &   P.  (Ala.)  308;  Chase  v,  tent  to  show  that  he  had  no  character  to 

State,  46  Miss.  683;  State  v.  Keene,  50  damage.    Wharton  on   Evidence,  ^   52, 

Mo.  357;  Commonwealth  I'.  Ferrigan,  44  and  cases  supra.     Where    seduction    is 

Pa.  386;  Prickett  v.  Sute,  22   Ala.   39;  joined   with  the  breach,   the    plaintiff's 

s.  c,  58  Am.  Dec.  250;  State  v.  Hogue,  character  before  the  seduction  is  equally 

6  Tones  (N.  Car.),  383;  State  v.  Thawley,  in  issue.     Boynton  v,  Kellogg,  3  Mass. 

4  Harr.  (Del  )  562.  189;  Green  v.  Spencer,  3  Mo.  318. 

2.  State  V.  Forshner,  43  N.  H.  80;  Libel  and  fiOandor. — Under  the  general 
State  7f,  Knapp,  45  N.  H.  148;  Turney  s  issue  the  plaintiff's  bad  character  may  be 
Cas.,  8  S.  &  M.  (Miss.)  104.  Likewise  in  shown  in  mitigation  of  damages.  Pad- 
bastardy  proceedings;  Walker  v.  State,  dock  v,  Salisbury,  2  Cow.  (N.  Y.)  811; 
6  Blf.  (Ind.)  I.  Contra  in  Rawles  v.  Foot  v.  Tracy,  i  Jns.  R.  (N.  Y.)  46;  Hal- 
State,  56  Ind.  433.  By  bringing  such  pro-  lowell  v,  Guntle,  82  Ind.  554;  Armstrong 
ceedings  the  prosecutrix  acknowledges  v.  Pierson,  8  Iowa,  29;  Dewittt/.  Green- 
her  want  of  chastity.  field.  5  Ohio,  225;  Duval  v.  Davey,  32 

Character  of  prosecutor  is  inadmissible    Ohio  Stat.  604;  Anthony  v.  Stephens,  i 
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Mo.  254;  Heniy  r.  Norwood.  4  W.  (Pa.)  vert,    59   Mo.    243:   Devlee   v.     Board- 

347.  Steinman  V.  McWilliams,  6  Pa.  170;  man,  20   Iowa.    But  his  family's  char- 

Buford  V,   McLuny,  i   N.   &   McC.  (S.  acter  may  be  proved   to  show  that  the 

Car.)  268;  Sawyer  v.  Eifert.  3  N.  &  Mc-  plaintiff  was  not  derelict  in  allowing  bis 

C.  (S.  Car.)  511;  Richards  v,  Richards,  a  daughter  to  associate  with  the  defendant. 

M.  &   R.    557;  Leicester    v,  Walter,   2  Parker  t/.  Monteith.  7  Oreg.  277. 

Camp.  251.     Contra^  Scott  v.  Sampson,  Oivoroe. — Character  is  not  in  issue  in  dt- 

L.  R.  8  Q.  B.  D.  4^1;  Jones  v.  Stevens,  vorce.    Humphrey!/.  Humphrey,  7 Conn. 

11  Price,  235.     It  is  likewise  admissible  116;  Ward  v,  Thgmpson,  5  Port.  (Ala.) 

under  pleas  of  the  general  issue  and  jus-  382;  Washburn  v.  Washburn,  5  N.  H.  195, 

tification.  but  not  under  a  plea  of  justifi-  Berdell   v.    Berdell,  80  III.  604;  Dwyer 

cation  alone.     Steinman  v.  McWilliams.  v.  Dwyer,   2   Mo.  App.    17.     Comtra  in 

6  Pa.  St.  170;  Drown  v.  Allen.  91  Pa.  St.  Bryan  v.  O'Bryan,  13  Mo.  x6;  s.  c,  S3 

393;  Paddock  9.  Salisbury,  2  Cow.  (N.Y.)  Am.  Dec.   128,   where    the    charge  was 

Sii;   Stow  V.   Converse,   3  Conn.  345.  adulterv. 

Contra,  Stone  v,  Varney,  7  Mete.  (Mass.)  Frava.— *  A  mere  charge  of  fraud  does  not 
86;  Downey  tr.  Dillon.  52  Ind.  442;  Bell  put  character  in  evidence  either  in  actions 
V.  Park.  II  Ir.  C.  L.  R.  413.  Where  the  ex  contractu'^ h\)k\Tk%ovL  v,  Graham,  5  W. 
plea  denies  the  libel  character  is  inadmis-  (Pa.)  411;  Nash  v,  Gilkeson,  5  S.  &  R.(Pa.) 
sible.  Forstaee  v.  Abrams,  2  Iowa.  571.  352;  Anderson  v.  Long,  10  S.  &  R.  (Pa.) 
XalldiNui  ProaaomtioB. — Evidence  of  55;  Fowler  v.  Ins.  Co.,  6  Cow.  (N.  Y.i 
general  bad  character  of  the  plaintiff  is  673 :  Smets  v*  Plunket,  i  Strob.  (S.  Car.) 
admissible  in  mitigation  of  damages,  and  372 — nor  in  actions  ex  delicto,  Gough 
also  in  connection  with  other  evidence  v.  St.  John,  16  Wend.  (N.  Y.)  647;  Wood- 
to  esublish  pfobable  cause.  Bacon  v,  ruff  v,  Whittlesey,  Kirby  (Conn.),  62. 
Towne,  4  Cush.  (Mass.)  217;  PuUen  ».  Contra,  Ruan  v.  Perry.  3  Cai.  (N.  Y.)  120; 
Gliddeo,  68  Me.  559;  Miller  v.  Brown,  State  t^.  Beebe,  17  Minn.  241;  Walker  v. 
3  Mo.  127;  8.  c,  23  Am.  Dec.  693;  Greg-  Stephenson,  3  Esp.  284. 
ory  V.  Chambers,  78  Mo.  294;  Winebid-  Nor  is  such  evidence  admissible  where 
die  V,  Porterfield,  9  Pa.  St.  137;  Rodri-  a  will  is  impeached  on  the  ground  of 
guez  V.  Tadmire,  2  Esp.  271.  Contra,  fraud.  Potter  v.  Webb.  6  Greeol.  (Me.) 
Kewsam  v.  Carr,  2  Starlue,  69;  Downing  6;  Rogers  v.  Troost,  51  Mo.  470;  Tbomai 
V.  Butcher.  2  M.  &  R.  374.  v.  Stump.  62  Mo.  275. 

Where  the  arrest  of  plaintiff  was  made  Other  Aetioas. — Evidence  of  character 

00  complaint  made  by  defendant  on  his  is  also  inadmissible  in  act  ions  for  assault, 

own  knowledge,  the  character  of  plaintiff  Corning  v.  Corning.  6  N.  Y.  97;  Willis  v. 

is  inadmissible;    otherwise    where    the  Forrest,  2  Duer(N.Y.),  310;  Porter  v.  Seil- 

complaint  is  made  on   information   and  er,  23  Pa.  St.  424;  Thompson  v.  Church, 

belief.    Skidmore  v.  Bricker,  77  III  164.  i  Root  (Conn.),  312;  Givens  t/.  Bradley, 

Character  is  also  inadmissible  in  trespass  3  Bibb  (Ky.),  195;  Reed  v.  Kelly,  4  Bibb 

for  false  arrest  against  a  constable.  Rus*  (Ky.),  401.    And  in  trespass.     Cummings 

sell  V.  Shnster.  8  W.  &  S.  (Pa.)  308.  v.  Crawford,  88  111.  312.     And  in  trover, 

BsdMticn. — The  character  of  the  plain-  where  the  defendant  is  virtually  charged 

tiff  is  not  in  issue.     Dain  v.  Wyckoff,  18  with    embezzlement.       Wright    v.    Mc- 

N.  Y.  45.     But  that  of   the  seduced  is.  Kee,   37  Vt.    161.      On    indictment    for 

Stowell  V.  Beagle,  79  III.  257;  Wilson  v.  breach  of  an  ordinance  against  fast  driv- 

Sprowl,   3   Pa.   49;   Haines  v.  Sinclair,  ing,  or  for  negligence,  the  character  of 

23  Vt.  lOiB;  White  v,  'Murtland,  71    111,  the  defendant  as  a  careful  driver  cannot 

250:  Hoffman  v,  Kemerer,  44  Pa.  St.  452;  be  shown.    Commonwealth  v.  Worcester. 

Dodd  V.  Norris.  3  Campb.  520;   Hedges  j  Pick.  (Mass.)  462;  Boggs  v.  Lynch,  22 

r.  Tagg,  7  L.  R.  Ex.  283.  Mo.  563.     In  an  action  for  damages  for 

The  chAracter  of  plaintiff's   family  is  an   injunr   occurring  through  the  negli- 

admissible  in  increase  of  damages,  for  gence  of  an  employee,  the  character  of 

the  seduction  lowers  the  social  standing  the  employee   is    in   issue,  as  showing 

of  all  its  members.    Wilson  v.  Sproul,  3  negligence  on  the  part  of  his  employer. 

P.  &  W.  49;  McAulay  v.  Birkhead,   13  Frazier  v.  Railroad  Co:,  38  Pa.  St.  104; 

Ire.  (N.  Car.)  28;  Thompson  v.  Clenden-  Cook  v.  Parham,  24  Ala.  21.    But  in  such  a 

ntng,   I   Head  (Tenn.),   287;    Parker  r.  suit  the  plaintiff's  character  is  ir^levant. 

Monteith,    7    Oreg.    277;    Andrews    v.  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev. 

Askey,  8  C.  &   P.  7;  Kendrick  v.  Mc-  224.     In  an   action   for  malpractice  the 

Crarr,  ix   Ga.  603.     Conirut  Haines  v.  defendant's  character  as  a  physician  is  in 

Sinclair,  23  Vt.  108.  issue.     Carpenter  v.  Blake,  10  Hun  (N. 

Evidence  of  defendant's  character  for  Y.).  358.     So  is  plaintiff's  character  in  an 

chastity  is  admissible.    McKern  v,  Cal-  action  of  crim,  eon,     Pratt  v.  Andrews, 
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proved  to  be  good.^     The  kind  of  character  to  be  proved  must 
be  determined  by  the  nature  of  the  question  in  issue.*^ 

4.  How  Proved. — Character  is  a  fact  which  is  proved  by  another 
fact,  general  reputation.  It  cannot  be  shown  by  evidence  of  par- 
ticular and  specific  facts,*  but  may  be  proved  by  negative  testi- 

4  N.  Y.  493.  But  not  in  bastardy  pro-  for  honesty.  Drown  v.  Allen,  91  Pa.  St. 
cess.     Sidelinger  v.  Bbcklin,  64  Me.  371.    393.     The  rule  does  net  let  in  reputation 

1.  This  is  the  general  rule,  and  the  at-  that  the  plaintiff  was  guilty  of  the  offence 
tack  may  be  made  either  by  plea  or  bv  charged,  but  reputation  of  a  vicious  habit 
evidence.  Dame  v.  Kenney,  25  N.  H.  tending  to  the  commission  of  the  offence. 
318;  Severence  v,  Hilton.  24  N.  H.  147;  Bell  v,  Parke,  11  Ir.  C.  L.  R.  413;  Scott 
Cornwall  v,  Richardson,  R.  &  M.  305;  v.  Sampson,  8  Q.  B.  D.  491.  Contra, 
Shurtleff  v,  Stevens,  51  Vt.  501:  Hann  v.  Vanderveer  t/.  Sutphin,  5  Ohio  St.  293. 
Wilson,  28  Ind.  296;  Rhodes  v.  Ijames,  In  seduction  the  chastity  of  the  seduced 
4a  Am.  Dec.  604;  Inman  v.  Foster,  8  is  the  subject  of  the  character  evidence. 
Wend.  (N.  Y.)  602;  McCabe  v.  Platter,  Wilson  v.  Sprowl,  3  Pa.  49;  Stowell 
6  Blackf.  (Ind.)  405;  Miles  v.  Vanhorn,  v.  Beagle,  79  111.  525;  Haines  V.Sinclair, 
17  Ind.  245;  HoughtalingT/.  Kilderhouse,    23  Vt.  108. 

I  K.  Y.  530;  Tibbs  v.  Brown,  2  Gr.  Ca.  8.  General  reputation  is  the  opinion  of 
(Pa.)  39;  Leckey  v,  Bloser,  24  Pa.  St.  401.  a  man's  character  held  generally  by  those 
In  libel  evidence  of  the  truth  of  the  libel-  who  are  acquainted  with  him.  The  ques: 
lotts  words  is  such  an  attack  on  the  plain-  tion  then  is  what  people  In  general  say, 
tiff's  character  as  will  make  proof  of  good  not  what  others,  or  certain  others,  say  of 
character  admissible.  Mathews  v.  Hunt-  him.  Sorrelle  v.  Craig,  9  Ala.  534;  Ver- 
l6y>  9  N.  H.  146;  Houghtaling  v,  Kilder-  non  v.  Tucker,  30  Md.  456;  Engleman 
house,  I  N.  Y.  530.  C^neral  character  is  v.  State,  2  Ind.  91;  Commonwealth  v. 
not  admissible  in  reply  to  testimony  of  Rogers,  136  Mass.  158;  Pickens  r.  State, 
specific  acts  (e.g.,  of  lewdness).  Zitzer  61  Miss.  563;  Weaver  v.  Hendrick,  30 
V.  Merkle,  24  Pa.  St.  410;  Leckey  v.  Mo.  502;  Matthewson  v.  Burr,  6  Neb. 
Bloser,  24  Pa.  St.  401.  311;  Taylor  v.  Ryan,  15  Neb.  573;  Saw- 

The  rule  is  sometimes  confined  to  cases  yer  v.  People,  i  N.  Y.  Cr.  249;  Gulerette 
in  which  character  is  not  put  in  issue,  v,  McKinley,  27  Hun  (N.  Y.),  320;  Dance 
Dudley  v.  McCluer,  65  Mo.  241;  Gregory  v.  McBride,  43  Iowa,  624;  Wike  v.  Light- 
V.  Thomas,  2  Bibb  (Ky.),  286.  This  ner,  11  S.  &  R.  (Pa.)  198;  Frazier  t/. 
does  not  really  conflict  with  the  cases  Railroad  Co.,  38  Pa.  St.  104;  Snyder  v. 
above,  the  difference  being  in  the  mean-  Commonwealth,  85  Pa.  St.  519  Nor  what 
ing  ascribed  to  *'  put  in  issue."  But  it  is  said  of  him  by  a  majority  of  his  neigh- 
has  been  held  that  where  character  is  put  bors.  Adam^  v,  Hannon^  3  Mo.  222; 
in  issue  evidence  may  be  given  in  sup-  Emory  v,  Phillips,  22  Mo.  499.  Rumor 
port  of  it,  although  it  has  not  been  at-  is  not  reputation.  Campbell  v.  State,  23 
tacked.  Williams  v,  Haig,  3  Rich.  L.  Ala.  44;  Haley  t/.  State,  63  Ala.  83.  In 
(S.  Car.)  362;  s.  c,  45  Am.  Dec.  774.  this  State  a  distinction  is  made  between 

2.  See  supra,  n.  6,  p.  87;  Church  v,  a  man's  character  and  reputation,  and  a 
Drummond.  7  Ind.  17.  In  slander,  refer-  witness  who  says  that  he  is  not  acquaint- 
ence  must  be  had  to  the  offence  charged  in  ed  with  the  latter,  but  knows  the  former, 
the  slander.  Paddock  z/.  Salisbury,  2  Cow.  is  allowed  to  testify.  Sullivan  i^.  State, 
rN.  Y.)  811;  Leonard  v.  Allen,  11  Cush.  66  Ala.  48.  The  rule  is  applicable  to  the 
( Mass.)  241 ;  Duval  v.  Davey,  32  Ohio  St.  proof  of  the  character  of  the  deceased  in 
604;  Smith  V.  Buckecker,  4  R.  (fa.)  295 ;  homicide.  State  v.  Elkins,  63  Mo.  159; 
Conroe  V.  Conroe,  47  Pa.  St.  ic^;  Moyer  State  v,  Abarr,  39  Iowa,  185;  Nichols  v. 
V.  Moyer,  49  Pa.  St.  2io;  Drown  v.  Allen,  People,  86  N.  Y.  641. 
91  Pa.  St.  393.  In  slander,  for  calling  Specific  facts  showing  character  cag not 
plaintiff  a  thief,  it  is  incompetent  to  prove  be  proved.  Every  man  is  supposed  to  be 
her  character  as  a  prostitute.  Douglass  capable  of  supporting  his  general  charac- 
V.  Tousey,  2  Wend.  (N.  Y.)  352.  So  of  ter,.  but  is  not  likely  to  be  prepared  to 
character  as  an  atheist  in  slander  for  call-  answer  particular  facts  without  notice, 
ing  him  a  perjurer.  Ross  v.  Lapham,  Teese  v.  Huntingdon,  23  How.  (U.  S.)  2; 
14  Mass.  279.  In  slander  for  calling  Janson  v.  Stuart,  i  T.  R.  754;  Hirshman 
plaintiff  a  thief  it  is  proper  to  ask  for  his  v.  People,  loi  111.  568;  Walker  v.  State, 
character  as  a  thief,  and  it  was  held  error  6  Blf.  (Ind.)  i ;  Longz'.  Morrison,  14  Ind. 
to  rule  out  such  a  question  and  direct  that  595;  Wilson  v.  State,  16  Ind.  392;  Hallow- 
ihe  inquiry  should  be  as  to  his  character   ellz^.  Guntle,  8a  Ind.  554;  Taylor  v.  Com- 
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mony.*  It  must,  therefore,  be  proved  by  witnesses  who  are 
acquainted  with  the  general  reputation  of  the  person  whose  char- 
acter is  in  issue,  and  this  acquaintance  must  be  shown  before  the 
evidence  will  be  admitted/"*  The  individual  opinion  of  the  witness 
is  inadmissible.^     The  evidence  in  rebuttal  must  be  of  the  same 

mon wealth,  3  Bash  (Ky.),  508;  Thurman  purpose  of  ascertaining  the  character  of 

V.  Virgin,  18  B.  Mon.  (Ky.)  785;  Hume  an  individual  is  incompetent  to  testify  to 

7.  Scott,  3  A.  K.  M.  (Ky.)  261 ;  Macdon-  it.     Douglass  v.  Tousey,  2  Wend.  (N.  Y.) 

aid  V,  Garrison,  2  Hilt.  (N.  Y.)  510;  Cor-  352;  Sorrelle  v,  Craig,  9  Ala.  534;  Reid  v,* 

niog  tr.  Coming,  6  N.  Y.  97;    Conley  v,  Reid,  2  C.  E.  Gr.  (N.J.)  161;  Curtis  v. 

Meeker,  85  N.  Y.  618;  Seymour  v.  Far-  Fay,  37  Barb.  (N.  Y.)  64;  Kelley  v,  Proc- 

rell,  51  Mo.  95;  Sawyer  V.  Eifert,  2  N.  jfc  tor,  41  N.  H.  586;  Dave  v.  State,  29  Ala. 

Mc.  C.  (S.  Car. )  5 1 1 ;  Johnson  v.  Brown,  5 1  23. 

Tex.  65.    There  is  an  exception  where       It  was  held  not  to  be  necessary  to  first 

character  for  chastity  is  in  issue.     In  this  inquire  of  witness  whether  he  knew  the 

case  particular  acts  may  be  proved,  but  plaintiff's  general  character  for  chastity 

here  it  has  been  said  the  fact  of  chastity  in  Senter  v,  Carr,  15  N.  H.  351. 
itself  is  in  issue.    Ford  v.  Jones,  63  Barb.       One's  neighborhood  extends  as  far  as 

(N.  Y.)  484;   Gulerette   v.  McKinley,  27  one  is  well  known.     Kelley  v.  Proctor, 

Hun  (N.  Y.),  320;  White  v,  Murtland,  71  41  N.  H.  139;  Dupree  v,  SUte,  33  Ala. 

111.  358;  West  V.  Druff,  55  Iowa,  335.    But  380;  Griffin  v.  State,  14  Ohio  Sl  55.    And 

see  Hoffman  v.  Kemerer,  44  Pa.  St.  452.  see  State  v.  Henderson  i  S.  E.  Rep.  (W. 

An  exception  is  also  made  in  case  of  Va.)  225;    People  v.    Lyons,   51   Mich. 

criwien  falsi  in   BetU  v,    Lockwood,   8  215. 
Coon.  488.  It  is  not  necessary  that  impeaching 

1.  As  good  characters  are  generally  witness  should  live  m  the  same  neigh- 
little  ulked  about,  a  witness  may  testify  borhood.  Wallis  v.  White,  58  Wis.  26; 
that  he  has  never  heard  a  person's  char-  Chess  v.  Chess,  i  Pa.  32. 
aaer  spoken  of,  or  that  he  has  never  The  number  of  character  witnesses 
beard  anything  against  iL  Hadjo  v.  allowed  rests  in  the  discretion  of  the 
Sute,  13  Ala.  718;  Dave  v.  State,  22  court.  Cox  r.  Priutt,  25  Ind.  90,  Ordi- 
Ala.  23;  Ward  v.  State,  28  Ala.  53;  narily  one  will  not  be  satisfactory.  Waf- 
Chikis  V,  State.  55  Ala.  28 ;  Sute  v.  Nel-  ford  v.  State,  44  Tex.  439.  . 
son,  58  Iowa,  208;  State  v,  Lee,  22  Minn.  8.  Ayres  v.  Duprey,  27  Tex.  523;  Com- 
407:  Davis  v.  Foster,  68  Ind.  238;  Craig  monwealth  v.  Rogers,  136  Mass.  158; 
V.  Craig,  5  R.  (Pa.)  91;  Johnson  v,  Reg.  v,  Rowton,  10  Cox  C.  C.  25;  State 
Brown,  51  Tex.  65;  Davis  v.  Franke,  33  v.  King,  78  Mo.  555;  Kitteringham  v, 
(yratt.  (Va.)  413:  Rex  v.  Rowton.  10  Cox  Dana,  58  Iowa,  632;  Sargent  v,  Wilson, 
C.  C.  25.  One  who  testifies  that  he  does  59  N.  H.  396;  Best  on  Evidence,  26a 
not  know  a  witness's  character  for  truth  But  an  impeaching  witness  may,  after 
may  be  asked  if  he  ever  heard  it  ques-  testifying  to  general  character  for  truth 
tiooed.     Lenox  v.  Fuller,  39  Mich.  268.  and  veracity,  be  asked  and  testify  wheth- 

8.  The  witness  to  character  should  or-  er  he  would  believe  the  impeached  wit- 

dinarily  be  of  the  same  community  as  the  ness  on  oath.     Bogle  t/.  Kreitzer,  46  Pa. 

one  whose   character   is   inquired  into;  St.  465;  Taylor  r.  Taylor,  16  Ga.  465; 

and  he  should  speak  from  a  knowledge  Stokes  v.  State,  18  Ga.  17;  State  v.  How- 

of  his  reputation,  acquired  by  time  and  ard,  9  N.  H.  485;  Knight  v.  House,  29 

the  general  speech  of  the  people  who  Md.  194;  Marshall  v.  State,  5  Tex.  App. 

know  and  have  the  opportunity  of  form-  273;    Pleasant   v.  State,    15    Ark.  624; 

ing  an  opinion  from  their  knowledge.  Stevens  v,  Irwin,  12  Cal.  306;    State  v. 

(Theritree  v,  Roggen,  67  Barb.  (N.  Y.)  Meadows,    18  W.  Va.  658;    Mawson   v, 

124;   Martin    v,    Martin,   25    Ala.   201;  Hartsink,  4  Esp.  104;  Carlos  v.  Brook, 

State  V.  Cox,  67  Mo.  392;  Kelly  v,  Proc-  10  Ves.  50;  Rex  v.  Brown,  i  L.  R.  C.  C. 

tor,  41    N.    H.   137;    Dupree  v.   State,  70;  s.  c,  10  Cox  C.  C.  453.     But  he  must 

33  Ala.  380;  Davis  v,  Franke,  33  Gratt.  show  his  knowledge  of  general  reputa- 

(Va.)4i3;  Reg.  v,  Rowton,  10  Cox  C.  C.  tion  of  the  impeached  witness  before  he 

25.    It  is  essential  that  the  witness  should  will  be  allowed  to  say  whether  he-would 

know  the  reputation  rather  than  the  per-  believe  him  on  oath.     Lyman  v.  Phila* 

son  himself  who  bears  it.      Martin   v,  delphia,  56  Pa.  St.  480.     Contra,  Willard 

Martin,  25  Ala.  201.  v,  Goodenough,  30  Vt.  393;  Railroad  Co. 

A  stranger  who  has  gone  to  a  particn-  v.  Anthony,  43  Ind.  183;  King  v.  Ruck- 
iar  locality  and  made  inquiries  for  the 'man,  5  C.  E.  Gr.  (N.J.)  3x7;   Sute  Vi 
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kind,  whether  by  cross-examination  or  by  independent  testimony.' 
The  character  proved  must  be  ante  litem  moiam^  and  in  the  caise 
of  the  impeachment  of  a  witness  must  be  that  enjoyed  within  a 

reasonable  time,  i.e.,  it  must  be  recent  enough  to  show  his  charac- 
ter at  the  time  when  he  testifies.* 

6.  Of  Witnesaei.^  Evidence  of  a  witness's  bad  character  for  veracity 

is  admissible  ^  for  the  purpose  of  impeaching  his  credibility  ;^  and 

Mairs,  Coxe  (N.  J.),  453;  Sute  v.  Rukb,  3  Mass.  189;  Green  v.  Spencer, )  Mo.  318: 

77  Mo.  519;  Walton  r.  State,  88  Ind.  9.  Capebeart  v.  Carradlne,  4  Strob.  (S.  Car.) 

It  is  not  necessary  that  the  witness  be  4a ;  Elsam  v,  Fawcett.  2  Esp.  56a.     And 

asked  whether  he  would  believe  the  im-  in  malicious  prosecution.    Winebiddle  v. 

peached  witness  on  oath.     Bank  v.  Keel-  Porterfield,  9  Pa.  St.  137.     In  criminal 

er,  109  lU.  385.  cases  the  prosecution  cannot  showcharac- 

After  testimony  as  to  general  reputa-  ter  subsequent  to  the  indictment.    Sute 

don,  it  is  admissible  to  ask  him  whether  v.  Kinley,  43  Iowa,  294;  Commonwealth 

he  is  worthy  of  belief:  this  is  not  the  v.  Sackett.  22  Pick.  (Mass.)  394.     Or  the 

same  as  asking  him  if  he  would  believe  discovery  of  the  offence.     White  ».  Com- 

him  on  oath.     Bluitt  v.  State,  X2  Tex.  mon wealth,  80  Ky.  480;  Wroe  v.  State, 

App.  39;  Holbert  v.  State,  9  Tex.  App.  ao  Ohio  St.  461. 

310;  s.  c,  35  Am.  Rep.  738.  8.  What  is  a  reasonable  time  is  gener- 

1.  Commonwealth    v.    O'Brien,     119  ally  within  the  discretion  of  the  court  to 

Mass.  342;  Rodman  v.  State,  i  Blackf.  decfde.     Holliday  t\  Cohen,  34  Ark.  707; 

(Ind.)  96;  Engleman  v.  State,  2  Ind.  91;  Manion  v,  Lambert,  lo  Bush  (Ky.),  298; 

s.  c,  52  Am.  Dec.  494;  Snyder  v.  Com-  Rucker  v,  Beatty,  3  Ind.  70;  Stratton  v, 

monwealth,   85    Pa.    St.  519;    State    v.  State,  45  Ind.  458;  Aurora  v,  Cobb,  21 

Elkins,  63  Mo.  159;  McCarty  v.  People,  Ind.  492;  State  v.  Howard,  9  N.  H.  485; 

51  111.  231;  Keener  v,  Sute,  18  Ga.  194.  Willard  v,  Goodenough,  30  Vt.  393;  ^se 

Contra^  State  v.  Jerome,  33  Conn.  265;  v.  Page,  32  Minn,  iii;   Padeet  Co.  v. 

and  y*.  Abenethy  v.  Commonwealth,  lot  McCooi,  83  Ind.  392;  Wood  v.  Matthews, 

Pa.  St.  322.  73  Mo.  477;  Kelly  v.  State,  61  Ala.  19; 

Particulars  were  held  admissible    on  Railroad  Co.  v.  Richardson,  66  Ind.  43. 

cross-examination  in  State  v,  Arnold,  12  But  where  later  character  has  been  shown 

Iowa,  480;  People  v,  Clark,  i  Wh.  C.  C.  to  be  bad,  previous  good  character  may 

(N.  Y.)  292:  Leonard  v.  Allen,  11  Cushi  be  proved.     Bank  c/.  Hobbs,   11  Gray 

(Mass.)  241;  Reg.  v.  Hodgkiss,  7  C.  &  P.  (Mass.),  250. 

298.  4.  See  cases  in  note  2,  p.  94. 

On  cross-examination  a  witness  may  The  bad  character  of  a  subscribing  wit- 
be  asked  if  he  has  not  heard  certain  re-  ness  may  be  shown  to  repel  the  presump- 
ports  which  tend  to  contradict  his  testi-  tion  arising  from  his  signature.  Boylan 
fflony  as  to  character.  Carpenter  v,  v.  Meeker,  4  Dutch.  (N.  J.)  274.  And 
Blake,  10  Hun  (N.  Y.),  358;  Oliver  v.  evidence  may  then  be  given  of  his  good 
Pate,  43  Ind..  132.  character.    Black  v.  Ellis,  Riley  <S.  Car.), 

Where  particulars  are  brought  out  on  73.    So  where  book  entries  are  offered 

cross-examination,  they  cannot  be  gone  in  evidence,  the  character  for  honesty  of 

into  on  ro'examination.    Gulerette  v.  Mc-  the  person  who  made  them  may  be  at- 

Kinley,  2^  Hun  (N.  Y.).  320.  tacked.    Crouse  v.  Miller,  10  S.  &  R.  (Pa.) 

Where  on  cross-examination  a  witness  155;  Barber  v.  Bull,  7  W.  &  S.  (Pa.)  391; 

gives  the-nacme  of  one  whom  he  has  heard  Tomlinson  v,  Borst,  30  Barb.  (N.  Y.)  42. 

speak  agahist  the  person  whose  character  Contra,  Long  v.  Taylor,  29  Hun  (N.  Y.), 

is  being  investigated,  he  may  be  asked  127. 

what  he  said.     People  v.  Annis,  13  Mich.  5.  After  a  witness's  character  has  been 

511.  impeached,  his  evidence  should  still  be 

9.  Reid  v,  Reid,  2  C.  E.  Gr.  (N.  J.)  loi.  considered  by  the  jury  and  given  such 

In  slander  the  character  proved  must  weight  ai  under  the  circumstances  it  is 

be  that  Which  the  plaintiff  enjoyed  before,  entitled  to.     Fuller  v.  Rounceville,  29  N. 

and  not  after,  the  slander,  for  the  slander  H.  555;  Johnson  v.  Brown,  51  Tex.  65; 

itself  might  have  affected  his  character.  Sharp  v.  State,  y6  Ohio  St.  218;  Belcher 

Douglass  V.  Tousey,  2  Wend.  (N.  Y.)  352.  v,  Conner,  i  S.  Car.  88;  Jemigan  p.  Wat- 

So  in  seduction  and  breach  of  promise,  ner,  12  Tex.  189.  But  his  testimooy  to  be 

Stowell  V.  Beagle,  79  111.  525;  White  v,  believed  should  be  cotroborated,  if  the 

Mnttland,  71  111.  250;  Boynton  v,  Kellogg,  impeachment  of  his  character  is  raccets- 
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when  his  character  has  been  attacked  evidence  may  then,  and  not 
before,  be  given  in  support  of  it.^  The  inquiry  must  be  confined 
to  his  character  for  truth  and  veracity.* 

ful.     Smyth  v.  Oliver.  31  Ala.  39;  Adams  Where  the  attesting  witnesses  to  a  will 

V,  Adams,  a  C.  £.  Gr.  (M.  T.)  324.  are  dead,  and  it  is  impeached  on  the 

1.  State  V.  Cooper,  71  Mo.  436;  Stam-  ffround  of  fraud  in  procuring  it,  and  that 

per  r.  Griffin,  12  Ga.  450;  Harrington  v,  fraud  is  imputed  to  the  witnesses,  evi- 

Lincoln,  4  Gray  (Mass.)f  563;  Heywood  dence  of  their  good  character  may  be 

V.  Reed,  4  Gray  (Mass.).  574 ;  Atwood  v.  given.    Stephenson  v.  Walker,  4  Esp.  50; 

Dearborn,  I  ADen  (Mass.).  483;  Clark  v.  Provis  v.  Reed,  5  Bing.  435. 

Bond,  29  Ind.  555;  Brand  v,  Campbell,  t.  Rapalje's  Law  of  Witnesses,  §  197; 

86  Ind.  516;  Fiugerakl  v,  Go£F.  09  Ind.  U.  S.  r.  Vansickle,  2  McLean  C.  C,  219; 

28:  People  V.  Gay.  7  N.  Y.  378;  Vance  v.  Bank  v.  Coote,  3  Cr.  C.  C.  169;  Gass  v, 

Vance,  2  Mete.  (Ky.)  5S3;    Fletcher   v.  Stinson,  a  Sumn.  C.  C.  605;   U.  S.  v. 

State,  49  Ind.  124:  Vernon  v.  Tucker,  30  Masters.   4  Cr.   C.    C.   479;  Nugent  v. 

Md.  456;   People  v.  Bush.  65  Cal.  129;  State,   18  Ala.  521;  State  t/.   Randolph, 

Tomer  v.   Commonwealth.   86   Pa.  54;  24  Conn.    363;    Boswell   v.    Blackman, 

Sutet^.  Thomas.  78  Mo.  327;  Braddle  v.  12  Ga.  591;    Prye  v.  Bank,  ii  1)1.  367; 

Brownfield,   9  W.   (Pa.)  124;   Wertz   v,  Crabtree  v.   Kile,  si   111.  180;    Fletcher 

May.  21  Pa.  St.  274.  v.  Sute,  49  Ind.  124;   Farley  v.  State, 

Evidence  of  good  character  is  admissi-  57  Ind.  331;  Carter  v,  Cavenaugh,  i  Gr. 

ble  where  the  attack  is  made,  though  un-  (Iowa)  171;    Hercroan  v,  Oberf elder,  54 

successfully,   as  where   the  impeaching  Iowa,  83;  Taylor  v,  Clendinlng,  4  Kan. 

witness  unexpectedly  testified   to  good  524;  Phillips  v,  Kingsfield,  19  Me.  375; 

character.    Commonwealth  v.  Ingraham,  State  r.  Bruce,  24  Me.  71;  Shaw  v.  Em- 

7  Gray  (Mass.),  46;  Wilson  v^  State,  17  ery,  42  Me.  59;  State  v.  Morse,  67  Me. 

Tex.  App.  525.  428;  Commonwealth  v.  Moore,  3  Pick. 

The  attack  on  witnesses  character  may  (Mass.)  194;  Bank  v,  Hobbs,  11  Gray 
be  made  in  cross-examination.  Vernon  (Mass.),  250;  Webber  v.  Hanke,  4  Mich. 
i\  Tocker,  30  Md.  456.  Noel  v,  Dickey.  198;  Rudsdill  v.  Slingerland,  16  Minn. 
3  Bibb  (Ky.),  268:  Russell  v.  Coffin,  8  380:  Newman  v.  Mackin.  13  S.  &  M. 
Pick.  (Mass.)  143.  By  proving  his  for-  (Miss.)  383;  Smith  v.  State,  58  Miss.  867; 
mer  conviction  of  a  crime.  People  v.  Hoitt  v,  Moulton,  21  N.  H.  $86;  Atwood 
Amaacus,  50  Cal.  233;  Gertz  v.  Rail-  v.  Impson,  5  C.  E.  G.  (N.  J.)  150;  Craig 
road  Co.,  137  Mass.  77.  By  evidence  v.  State,  5  Ohio  St.  60s;  ^tate  v.  Alex- 
tending  to  prove  his  subornation.  Peo-  ander,  a  Mill  (S.  Car.),  171 ;  Clark  v, 
pie  V.  Ah  Fat,  48  Cal.  61.  Or  by  proof  Bailey.  2  Strob.  (S.  Car.)  143;  Boon  v. 
of  conflicting  statements  previously  made  Wethered,  23  Tex.  675;  Ayres  v.  Duprey, 
by  him.  Dixon  v.  State.  15  Tex.  App.  27  Tex.  593;  Powers  v.  Leach,  26  Vt. 
271;  Railway  Co.  v.  Frawley  (Ind.),  9  N.  270;  Willard  v.  Goodenough,  30  Vt.  393; 
E.  Rep.  594;  Haley  v.  State,  63  Ala.  83.  Rixey  v,  Bayse,  4  Leigh  (Va.),  330;  Uhl 
Mere  contradiction  among  witnesses  is  v.  Common weahh,  6  Gratt.  (Va.)  706. 
not  ground  for  proving  good  character.  Accordingly  evidence  of  a  witness  s  bad 
Pruitt  z'.  Cox,  21  Ind.  15;  Russell  v.Cof-  character  for  chastity  is  inadmissible, 
fin,  8  Pick.  (Mass.)  143.  Nor  is  evidence  Bolles  v.  State.  46  Ala.  204;  People  v. 
that  he  has  made  material  false  state-  Yslas,  27  Cal.  630;  Weathers  v.  Barks- 
menta.  Brown  v.  Mooers,  6  Gray  (Mas8.)t  dale,  30  Ga.  888:  Kilburn  v.  Mullen,  22 
45  r.  Iowa,  498;  Bakeman  v.  Rose,  14  Wend. 

Where  a  prisoner  takes  the  stand  in  (N.  Y.)  105;  Ford  v.  Jones,  62  Barb, 
his  own  behalf,  his  character  as  a  witness  (N.  Y.)  484;  Commonwealth  v.  Church- 
may  be  impeached,  but  such  impeaching  ill,  11  Mete.  (Mass.)  538;  Gilchrist  v. 
evidence  goes  to  his  credibility  only.  McKee,  4  W.  (Pa.)  380;  Spears  v.  Forest, 
Adams  v.  People,  9  Hun  (N.  Y.).  89;  15  Vt.  435^  Menriman  v.  State,  3  Lea 
Sute  V,  Robertson,  i  S.  E.  Rep.  (S.  Car.)  (Tenn.X  393;  Ketchingman^  v.  State,  6 
443:  People  V,  Beck,  58  Cal.  212:  State  Wis.  42i5.  Or  for  intemperance.  Thayer 
V,  Beal,  68  Ind.  ^4$.  And  in  England  v.  Boyle.  30  Me.  475;  Hoitt  v.  Moulton, 
in  such  a  case  his  previous  conviction  21  N.  H.  586;  Brindle  v,  Mcllvaine,  10 
of  certain  crimes  is  admissible*in  rebut-  S.  &  R.  (Pa.)  282.  Evidence  as  to  truth 
tal  by  7  and  8  G.  IV.  c.  28,  s.  ii*;  6  and  and  integrity  was  held  properly  admitted 
7  W.  IV.  c  iix;  24  and  25  Vict.  c.  96.  s.  in  Heath  v.  Scott,  65  Cal.  548. 
1x6.  and  c.  99.  s.  37;  Steph.  Dig.  Ev.  On  the  other  hand,  it  is  held  that  the 
art.  56.  inquiry  is  not  confined  to  the  witoeit*t 
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Deflnition.  CHARCOAL— CHARGE.  DdLnltioB. 

CHABOOAL. — Coal  made  by  charring  wood  under  turf,  or  in 
other  circunistances  to  excludie  air;  wood  coal.^ 

CKABOE.^ — ^The  burden,  obligation,  or  duty  laid  or  imposed 
upon  a  person  or  thing.^  The  person  or  thing  committed  or  in- 
character  for  veracity,  but  should  extend  tures  of  bone/'  and  the  exemption  of 
to  his  general  moral  character.  Majors  '* charcoal"  by  such  an  act  from  taxatic^i 
V.  State,  29  Ark.  iia;  Ward  v.  State,  a8  does  not  exempt  animal  charcoal  or  bone 
Ala.  53;  People  v.  Beck,  58  Cal.  212;  black  produced  in  the  manner  above 
State  V,  Kirkpatrick  (Iowa\  10  N.  W.  R.  stated.  Schreifer  v.  Wood,  5  Blatch.  (U. 
660;  State  V.  Hart  (Iowa).  25  N.  W.  R.  99;  S.  C.  C.)  215. 

Hume  #.  Scott,  3  A.  K.  M.  (Ky.)  260;       2.  Dittiiiotive  SIgnifleaiiM  of  the  Term 

Blue  V,  Kibby,   i  T.   B.  M.  (Ky.)  195;  rests  in  the  idea  of  obligation,  directly 

Jacket  9.  May,  3  Dana(Ky.).  79;  Hutch-  bearing  upon  the  individual  thing  or  per- 

ings  V.  Cavilier,  3  H.  &  McH.  (Md.)  389;  son  to  be  affected,  and  binding  him  or  it 

State  9.   Shields,  13  Mo.  236;  State  v.  to  the  discharge  of  the  duty  or  satisfac- 

Hamilton,  55  Mo.  523;  State  v.  Miller,  tion  of  the  claim  imposed.     Thus  charg- 

71  Mo.  89;   Day  v.  State,  71  Mo.  422;  ing  an  estate  with  the  payment  of  a  debt 

State  V,  Breeden,  58  Mo.  507;  State  v,  is  appropriating  a  definite  portion  to  the 

Grant,  76  Mo.   239;  State  v,  Rugan,   5  particular  purpose;    charging  a  person 

Mo.  App.  592;  People  v,  Mather,  4  Wend,  with  the  commission  of  a  crime  is  point- 

(N.  Y.)229;  State  v.  Stallings,  2  Hay.  (N.  ing  out  the  individual  who  is  bound  to 

Car.)  30;  State  v.  Boswell,  2  Dev.  (N.  answer  for  the  wrong  committed;  charg- 

Car.)  209;  Commonwealth  v.  McClain,  4  Ing  a  jury  is  stating  the  precise  principles 

Clark  (Pa.),  462;  Gilliam  v.  State,  i  Head  of  law  applicable  to  the  case  immediately 

(Tenn.)  38;    and  see  Teese  v.  Hunting-  in  question.     In  this  view,  a  charge  will 

don,  23  How.  (U.  S.)  2.     But  it  is  not  in  generat  terms  denote  a  responsibility 

error  to  ask  the  impeaching  witness  if  he  peculiar  to  the  person  or  thing  affected 

knows  the  witness's  general  reputation  for  and  authoritatively  imposed,  or  the  act 

truth  and  veracity.    Knode  v,  Williamson,  fixing  such  responsibility.     Bouvier. 
17  Wall.  (U.  S.)  586.      Bad  character  for        8.  As  Applied  to  Property,  charge  signi- 

chastity  was  admitted  to  impeach  a  wit-  fies  that  it  is  a  security  for  the  payment 

ness  in  Sword  v.  Nestor,  3  Dana  (Ky.),  of  a  debt  or  performance  of  an  obliga- 

453;  Evans  v.  Smith,  5  T.  B.  Mon.  (Ky.)  tion.     There  is  a  distinction  between  a 

363;  Railroad  Co.  v,  Anthony,  43  Ind.  covenant  that  all  the  estates  ni  a  coven- 

Z83;  State  V,  Shields,  13  Mo.  236;  s.  c,  53  antor  are  charged  with  a.sum  of  money. 

Am.  Dec.  147.     And  see  James  v.  State,  and  that  he  will  charge  his  estates;  the 

13  Tex.  168.  former  is  a  charge  upon  all  covenantor's 

It  is  provided  in  Indiana  by  statute  lands,   the  latter    is    not.      Falkner  v. 

that  **in  all  questions  affecting  the  credi-  O'Brien,  2  Ball.  &  B.  223. 
bility  of  a  witness,  his  general  moral        A  simple  covenant  or  agreement  to 

character  may  be  given  in    evidence."  Charge  land   will   not  create    a  charge 

R.  S.  of  188 1,  secsw  505  and  1803;    Far-  upon  the  debtor's  real  estate  when  no 

ley  V,  State,  57  Ind.  333.     So  in  Iowa  by  particular   land    is    mentioned,   or    the 

Code,  §3694;  State  t/.  ^[an,  59  Iowa,  636.  agreement  is  only  for  a  personal,  with 

1.  Neither  in  the  popular  use  of  the  power  to  call  for  a  real  security,  or  where 

word  nor  in  commercial  contracts  and  it  otherwise  appears  to  be  intended  to 

legal  phraseology,  does  the  simple  term  rely  only  upon   the  covenant.    Collins 

*' charcoal/*  without  the  word  '•animal"  v.  Plummer,  i  P.  W.  104. 
before  it,  include  bone-black  or  animal        It  is  a  general  term  appl3ring  as  well 

charcoal.    Animal  charcoal  or  bone-black  to  mortgages,  liens,  incumbrances,  writs 

produced  by  the  process  of  burning  bone,  of  execution,   etc.,   or  as  to  securities 

or  exposing  it  to  the  action  of  fire,  in  the  which  have  no  special  name,  and  where 

same  manner  that  wood  is  exposed  to  the  there  is  not  necessarily  a  personal  debt, 
action  of  fire  to  produce  vegetable  char-        Where  a  complaint  set  forth  a  series  of 

coal,  and  bone-dust  produced  by  the  pro-  loans  and  advances,  and  of  renewals  of 

cess  of  pulverizing  or  grinding  bones  or  notes  given  therefor,  and  alleged  that  at 

pieces  of  bone,  whereby  they  are  reduced  the  time  of  each  loan  and  of  each  re- 

to  small  fragments  of  no  regular  or  uni-  newal  a  charge  of  one  per  cent  upon  the 

form  shape  or  size,  are  "  manufactures  of  amount  of  the  debt  was  made  in  additioa 

bone"  within  the  description  of  an  In-  to  lawful  interest,  and  that  thereafter  a 

temal  Revenue  Act,  taxing  "manufac-  balance  was  claimed  by  defendant  (the 
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lender)  as  due  to  it  on  all  previous  trans-  pass  the  fee,  but  only  a  devise  to  A.  of 

actions,  and  that  it  granted  a  renewal  of  his  lands,  after  the  debts  and  legacies  are 

tbe^  loan  upon  the  borrower,  giving  his  paid,  the  devisee  takes  only  an  estate  (pr 

note  for  the  amount  claimed,  held^  .  .  .  life.     Johnson  v.   Bull,  lo  Johns.  148; 

that  the  word  *'  charge**  in  the  association  Jackson  v.  Martin,  18  Johns.  35;  Speaker ' 

in  which  it  was  found  in  the  complaint  v.  Van  Alstyne,  18  Wend.  200;  McLellan 

implied  not  only  a  demand  mtfde,  but  an  v.    Turner,    15    Me.    436;    Lith^ow    v. 

obligation  imposed  and    taken.      Mer-  Kavenagh,  9  Mass.  161;  Gibson  v,  Hor- 

chants  Ex.  N.  Bk.  v.  Com.  Warehouse  ton,  5  Harr.  &J.  177;  Beallf^.  Holmes.  (^ 

Co.,  49  N.  J.  635.  Harr.  &  J.  208.    But  where  the  will  direct- 

In  a  Xartgage — ^Wh«n  not  Sjnonymoiii  an  act  to  be  done  which  cannot  be  accom  • 

with  Li«B. — In  an  indenture  of  mortgage  plished,  unless  a  greater  estate  thai^  one 

executed  by  a  railroad,  corporation   to  for  life  be  taken,  it  becomes  necessary 

trustees,  to  secure  bonds  issued  to  raise  that  the  devise  be  enlarged  to  a  fee; 

money  to  pay  o£f  its  existing  indebted-  where  by  the  devise  the  devisee  is  to 

ness,  and  to  complete  and  equip  its  road,  pay  *'  thereout"  or  out  of  the  "estate" 

the   corporation    covenanted    with    the  certain  legacies,  it  is  a  charge  on  the  es- 

trustees  that  the  expenditure  of  all  sums  tate.     Such  a  charge  is  no  interest  in, 

of  money  realized  from  the  sale  of  the  but  a  lien  upon,  the  lands.     Gardner  v, 

bonds  should  be  made  with  the  approval  Gardner.  3  Mason,  178;  Taft  v.  Morse,  4 

of  at  least  one  of  the  trustees,  and  that  Met.  (Mass.)  523;  Thayer  v.  Finnegan, 

his  assent  in  writing  should  be  necessary  134  Mass.  62;  Walters'  App.,  95  Pa.  St. 

to  all  contracts  made  by  the  company  305;  4    Kent's   Com.   541;    Dentsoo  v. 

before  the  same  should  be  a  charge  upon  King.  I  Ves.  &  B.  260. 
anyof  the  sums  received  from  such  sales;        Charging  Part  of  a  Bill — In  equity, 

kild^  that  a  contractor,  agreeing  with  the  pleading    consists    of    some    allegation 

corporation  to  construct  a  portion  of  the  which  sets  forth  the  matters  of  defence 

road,  and  obtaining  the  assent  of  two  of  or  excuse  which  it  is  supposed  the  defend- 

'the  trustees  to  his  contract,  and  subse-  ant  intends  or  pretends  to  set  up,  to 

quently  doing  the  work,  did  not  acquire  justify    his    non-compliance    with    the 

any  lien  for  the  payment  of  his  work,  plaintiff's  claim,  and  then  charges  other 

under  this  covenant  of  the  indenture,  matters  which    disprove  or   avoid    the 

upon  the  funds  received  by  the  corpora-  supposed  defence  or  excuse.     Sometimes 

tion  from  the  bonds.     Dillon  v.  Barnard,  used  for  the  purpose  of  obtaining  a  dis- 

21  Wall.  430.  covery  of  the  nature  of  defendant's  case. 

The  term  "  charge"  was  here  held  not  Story's  Eq.  Plead.  §  31;  Mitf.  £q.  Plead, 

to  be  synonymous  with  lien;  that  such  a  140. 

meaning  was  not  in  harmonv  with  its        Charge    and    Diaeharge. — The    mode 

immediate  context  or  the  object  of  the  formerly  employed  in  taking  an  account 

indenture.     The  term  "charge"  is  not  before  a  master  in  chancery.     The  com- 

used  in  any  technical  sense,  as  import-  plainant  exhibited  the  items  of  his  claim 

ing  a  lien  upon  the  funds,  but  in  the  gen-  in  a  form  called  a  "  charge;"  the  defend- 

eral  acceptation  of  a  claim  that  maybe  ant    then    submitted    his    '*  discharge," 

payable  out  of  them.  '  which  set  forth  any  counter  claim.     Dan. 

Bntj  of  Tmstat  having  a  Chargo  on  Ch.  Pr.  1173. 
Fond. — There  is  no  duty  on  a  trustee  of  a        Power  to  Charge. — A  power  to  charge 

fund  who  has  himself  a  charge  upon  it  includes  a  power  to  sell.     Kenworthy  v. 

to  communicate  that  charge  to  a  person  Bate.  6  Ves.  797. 

who  giv^  him  notice  of  a  subsequent        In    Btatuteo — Bankmptej. — The  word 

charge,     ^x/ar/^  Wilkes,  L.  R.  4  Chan-  "  charge"  has  a  wider  meaning  than  the 

eery  Div.  104.  words  ' '  mortgage"  or  '  *  lien, "  and  an  exe- 

Created  by  Will. — The   testator  may  cution  creditor  who  has  obtained,  served, 

create  a  charge  upon  the  devisee  person-  and  made  absolute  his  garnishee  order 

ally  in  respect  of  the  estate  devised,  as,  before  the  bankruptcy,  is  a  creditor  hold- 

if  be  devises  lands  to  B.  on  condition  of  ing  a  charge  on  a  part  of  the  bankrupt's 

his  paying  such  a  legacy,  the  devisee  estate,  as  a  security  for  a  debt  due  to 

takes  the  estate  on  that  condition;  and  him  within  the  bankruptcv  act,  1869,  s. 

be  will  take  a  fee  by  implication,  though  16.  subs.  5,  and  is  therefore  a  creditor 

there  be  no  words  of  limitation,  on  the  holding  a  security  on  the  property  of  the 

principle  that  he  might  otherwise  be  a  bankrupt    under   s.    12.      Emanoel    v, 

loser.    4  Kent's  Comm.  540.  Bridges,  L.  R.  9  Q.  B.  286. 

Bat  where  the  charge  is  t^^  the  estaU,        Lawful  Charge  in  Xedemptlen  Aet. — 

and  there  are  no  words  of  limitation  or  The  word  *'  charge"   is  of  very    large 

other  words  denoting  an    intention  to  signification,  and  in  the  statute  its  proper 
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tlgnificatloii  Is,  eveiy  lien   or   incam-  carried  free  o£  charge;  that  his  right  was 

bmnoe  or  claim  the  purchaser  may  have  as  complete  as  though  he  had  paid  for 

upon  the  premises,  and  for  which  at  law  It  himself;  and  its  infringement,  whether 

or  in  equity  he  would  be  entitled  to  hold  tortioUs  or  otherwise,  is  a  wrong  to  him 

the  lands  as  security,  or  to  the  satisfac-  for  which  he  has  an  action.     Grimes  v, 

tloo  of  which  a  court  of  equity  would  Minn.  L.  &  M.  R.  Co.,  33  N.  W.  Rep. 

condemn   them.      Grigg  v.   Banks,   59  34. 

Ala.  31Q.  Priority  of  Chargs.-*By  a  turnpike  act. 

The  mterest  of  a  mortgage  debt  is  a  tolls  were  made  subject  to  the  payment  of 

"charge"  upon  the  estate,  though  not  in  moneys  borrowed  and  to  be  borrowed 

terms  charged  upon  the  land  by  the  mort*  thereupon,  mortgages  of  such  tolls  be- 

rge  deed.    Lee  t/.  Hutchinson,  8  M.  G.  ing  given,  conveying  to  eadi  creditor 

S.  S3.  such  proportion  of  the  tolls,  toll-gates, 

A  memotandiun  in  lead  pencil  is  suffi-  etc.,  as  the  money  by  him  advanced  bore 

dent  chargf  within  Statute  of  Frauds,  or  should  bear  to  the  whole  sum  due  or  to 

Clasm  V.  Bailey,  14  Johns.  484.  become  due  on  that  security.     By  a  sub- 

AUsTMj't  Charge  at  Law. — A  charge  sequent  act  the  former  act  was  continued, 

in  an  attorney's  bill  for  attending  at  a  and  certain  tolls  were  granted  in  respect 

lock-up  house  and  obtaining  defendant's  of  the  new  branch,  to  be  applied  like  the 

rekase  and  filing  up  the  bail  bond,  is  a  former,  and  to  be  subject  to  the  debts  in- 

charge  at  law  under  sL  a,  G.  II.  c.  95,  curred  on  the  credit  of  the  former  tolls; 

s.  25,  and  subject  to  taxation.     Feame  and  it  was  enacted  that  all  moneys  due 

V.  Wilson,  6  B.  &  C.  86.  on  such  credit  should  be  entitled  to  **  a 

Ohargw. — The  expenses  incurred  in  re-  preference  and  priority  of  charge  and 

Ution  to  a  transaction  or  suit.  payment**  before  any  moneys  advanced 

The  word  ''charges*'  In  an  agreement  under  this  act  for  making  the  new  branch 
held  not  to  faiclude  commissions  or  other  On  an  ejectment  for  the  tolls  and  toll- 
compensation.    Green  v.  Jones,  78  N.  house   by    the  holder   of   a   mortgage 
C.  s68.  (framed  like  the  former  ones)  for  moneys 

la  •  Bsoslyt  '*  In  full  for  freight  and  lent  to  complete  the  branch  road,  held^ 

charges,"  the  term  "charges'*  does  not  that  the  words  "priority  of  charge"  did 

apply  to  an  unsettled  claim  for  damages,  not  prevent  this  mortgagee  from  acquir- 

Huntley  9.  Dows,  55  Barb.  (N.  Y.)  310.  ing  a  legal  estate  in  the  subjects  mort- 

Fsrliaasatafj  1  Charges   include   land  gaged,  and  that  he  might  receive  the  tolls, 

tax.    s  Atk.  542.  houses,  etc.,  in  ejectment,  only  remaining 

In  a  Littar.  the  expression  "  charged  accountable  to  the  other  mortgagees  for 

and  assigned'  property,  does  not  neces-  such  portion  of  ihe  tolls  as  they  were  en- 

sarilv  mean  that  it  had  been  conveyed  titled  to  in  respect  of  their  advances, 

absolutely  and  unconditionally.     Hanby  Thompson  v,  Lediard,  4  B.  &  Ad.  X37. 
v.Jumet,  5  Paige,  450.  DsolaratioB  of  Chargs. — Under  statute 

MM  an  Aaswtr,  the  allegation  that  de*  in  England,  the  court  may  make  a  dec- 

fendant  "  charged  twenty-five  dollars  for  laration  that   the  solicitor  employed   in 

his  commissions"  will    not  avail  as  a  a  proceeding  is  entitled  to  a  "charge" 

counter-claim  in  the  absence  of  an  alle-  upon  the  property  recovered  or  pursued, 

gation  that  the  services  were  worth  that  Pilcber  v.  Arden,  7  Ch.  D.  318. 
sum.    Farrington  v,  Wright,  i  Minn.  241.        Baglstared    Chann.~By   a   statutory 

To  render  a  man  liable  to  the  payment  form  under  Land  Transfer  Act  of  1875 

of  rates,  he  must  be  "charged"  with  the  proprietor  of  freehold  or. leasehold 

them.    Reg.  9.  Sl  Marylebone,  15  Ad.  &  may  charge  it  with  payment  of  money. 
El.  403.                                            /  Charge  on  Holding. — A  charge  secured 

MbU  sad  Charges  in  a  statufe  does  not  by  the  Agricultural  Holdings  Act,  1875, 

include  a  legacy.    The  latter  word  has  to  the  landlord  who  has  made  compen- 

from  familiar  use  the  precision  of  a  tech-  sation  to  a  tenant  for  improvements  to 

nical  term,  and  merely  comprises  the  the  land;  so  that  when  the  landlord  is 

expenses  Incurred  in  the  settlement  of  an  merely  a  limited  owner  (e.ff.,  tenant  for 

estate.  Goodwin  9.  Chaffee,  4 Conn.  166.  life)  the  amount  will  be  paid  to  him  or 

IMS  €f  Ohsrgs. — Where,  in  considera-  his  representatives,  if  his  estate  comes 
tionof  a  conveyance,  ai railroad  company  to  an  end  before  the  time  when  the  im* 
agreed  to  carry  G.,  his  wife,  and  any  of  provement  in  respect  of  which  the  com- 
their  ehtldrea  "free  of  charge"  in  the  pensation  was  paid  is  taken  to  be  ex- 
passenger  cars  run  upon  Its  road,  and  the  hausted.  38  &  39  Vict.  c.  92.  s.  42. 
plaintiff  was  one  of  the  children  men-  Chargs  to  Enter  Heir— Beotdi  Law.— 
tiened.  It  was  held  that  the  effect  of  the  A  writ  commanding  a  person  to  enter  heir 
agreement  was  to  entitle  plaintiff  to  be  to  his    predecessor  within   forty  days, 

120 


ItetoM  XMBiagi.                          CHARGE*  Ttiimu  XMslagi. 

trusted  to  the  care,  custody,  or  management  of  another.^  To 
lay  on  or  impose,  .is  a  task,  duty,  or  trust.  To  accuse ;  impeach ; 
arraign*    An  accusation  or  imputation  of  wrong  and  crime.    An 

earnest  or  impressive  command,  direction,  exhortation,  or  injunc- 
tion ;  as  the  charge  of  a  judge  to  a  jury.^ 

otherwise  aa  action  to  be  raised  against  before  a  grand  jury  or  magistrate,  but  to 

bim  as  if  be  had  entered.  impute  to  him  these  offences  falsely  as  a 

Charging  Order.— In  English  practice,  means  of  inducing  bim  to  pay  money  to 
.n  order  allowed  by  statute  to  be  granted  avoid  such  actual  prosecution.  Comm. 
io  a  judgment  creditor,  that  the  property  v.  O'Brien,  Z3  Cusb..  9a  Cf.  Rex  v. 
of  the  judgment  debtor  in  government  Abgood,  8  C.  &  P.  436. 
stodc,  or  in  the  stock  of  any  public  com«  **  Charges"  implies  an  original  com- 
pany in  England,  corporate  or  otherwise,  plaint  made  in  the  first  instance,  prelimi- 
shaU  stand  charged  with  the  payment  of  nary  to  a  formal  trial  for  a  crime. — Ryan 
the  amount  for  which  judgment  shall  v.  People,  79  N.  Y.  598, — and  signifies  an 
have  been  recovered  with  inieresL  X  accusation  made  in  a  legal  manner  of 
&  2  VicL  ch.  no,  §  14;  d  &  4  Vict.  ch.  illegal  conduct  by  the  person  charged. 
83;  3  Steph.  Com.  587.  Tempest  v,  Lithgood*  z  Bush  (Ky.),  180. 

1.  Pmoa  la  Ohargs. — ^Where  a  fkrson  And  under  a  statute  authorizing  select- 
selects  the  course  of  a  ship,  and  takes  men  of  a  town  to  offer  a  reward  to  secure 
the  management  of  her  for  the  purpose  any  person  *'  charged "  with  a  capital 
of  directing  her  in  that  course*  he  is  in  crime,  ...  no  authority  is  given  to  offer 
charge  or  conduct  of  the  vessel  within  such  a  reward  unless  the  person  has  been 
the  meaning  of  the  General  Pilot  Act.  charged  with  the  crime  by  complaint  or 
Beiiby  v,  Scott.  7  M.  &  W.  100.  indictment.   Day  9.  Inhabitanu  of  Otis.  8 

A  medical  man  sent  a  patient  suffering  Allen  (Mass.).  477-   And  so  of  a  person  in 

from  scarlet-fever  to  a  fever  hospital,  di-  custody,  **  charged  with  crime"  embrac^ 

reeling  him  to  walk  in  the  middle  of  the  only  such  cases  as  have  been  passed  upon 

road,  and  not  to  talk  with  any  one;  upon  by  a  grand  jury.     Mary  v.  State,  5  Mo. 

his  being  refused  admission,  the  doctor  ^i, 

walked  with  him  through  ttte  streets  of  Use  of  word  "  charged  "  in  an  indict- 

the  town  to  the  residence  of  the  chairman  ment  instead  of  "  charge,"  is  not  such  a 

of  the  local  board,  and  tlien  to  the  police  defect  as  will  justify  a  reversal.     Brazin 

station  to  procure  an  ambulance;  held,  v.  State,  44  Ala.  387. 

that  the  finding  of  the  justices  that  it  was  "  Charged  "  is  said  by  Holt.  C.  J.,  to 

sot  proved  the  medical  man  **  had  charge  b^  a  vulgar  expression,  but  not  a  legal 

of"  the  patient,  was  right.     Tunbridge  one,  and  a  man  is  not  "charged  in  cus- 

Wells  Local  Board  v.  Bisshopp,  L.  R.  tody"  until  a  writ  has  been  delivered  to 

%  C.  P.  Div.  T87.  the  sherfff  and  he  has  been  arrested. 

At  the  time  of  a  collision,  the  master  Jackson  v.  Hninphreys,  11  Mod.  69. 

of  a  steamer  was  below  and  the  mate  on  Charging  the  Emidred. — In  the  ancient 

deck.     Soon  after  the  collision  the  mas-  law,   amercing   the  hundred  lor  every 

ter  came  on  deck.     NeU^  that  the  mate  murder  committed  within  it.     2  Bishop 

before  and  the  master  after  he  came  on  Crim.  L.  §  623. 

deck  were  *'  in  charge"  of  the  ship  with-  Jvry— When  Charged— In  Teanaisee.— 

in  the  meaning  of  the  Merchants  Ship-  By  the  word  "charged"  is  meant  after 

pings  Act.     Ex  parte  Ferguson,  L.  R.  6  the  prisoner  has  been  placed  in  the  hands 

y.  B.  280.  of  the  jurv  for  trial.     It  means  charged 

Glurftd  with  Criaa— Aseossd  of  Crime  with  the  fate  of  the  prisoner,  and  not 

— are    phrases    implying   certain    legal  with  the  testimony  or  law  of  the  case, 

steps.     Therefore  a  statute  against  the  Ward  v.  State,  i   Hemps.  (Tenn.)  253; 

concealment  or  carrying  away  of  anv  State  v.  Conner.  5  Coldw.  (Tenn.)  313. 

slave  **  charged  with  a  capital  crime  t.  Charge  to  Jvry. — A  series  of  instruc* 

could  ht  violated  only  after  legal  proceed-  tions  given  to  a  jury  by  the  judge  as  to 

ittgs  were  commenced  against  the  slave,  their  duty,  as  in  case  of  grand  jury,  or  as 

Sute  v.  Duncan.  9  Port.  (Ala.)  260.  to  principles  or  rules  of  law  which  they 

Where  an  indictment  charged  that  the  are  to  apply  to  the  facts  in  a  case  In 

defendants  did  *' falsely  charge  and  ac-  determining    their  verdict,   given  to    a 

owe  him  of  the  crime  of  adultery,  and  petit  jury  after  the  case  has  been  closed, 

thereby  to  extort.  *'  etc.,  the  term  **  charge  See  Jury  Trials.  - 

and  accuse"  thus  used  and  in  this  con-  Statute  rofoiring  7«dge*s  Chargoi  to  ho 

nection  does  not  mean  actually  charge  in  Writing.— After  the  jury  had  been 
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CHABOBABUE. — ^^Capable  of  being  charged,  laid,  imposed,  or 
imputed ;  as,  a  duty  chargeable  on  iron  ;  a  fault  chargeable  on  man. 
Subject  to  be  charged  or  accused  ;  as,  revenues  chargeable  with  a 
claim ;  a  man  chargeable  with  murder.  Serving  to  create  expense ; 
costly;  burdensome.^ 

CHABIOT. — I.  A  war  car  or  vehicle.  II.  A  four-wheeled  pleas- 
ure or  state  carriage  having  one  seat.*    (See  also  Carriage.) 

CEABITIES— TBirSTS   FOB    CEABITABLB   USES.      (See  also 

Alms;  Corporations;  Devise;  Legacy;  Taxes;  Trusts? 
Wills.) 

Definitions,  122.  Trusts  far  Public  Purposes,  131. 

Origin  and  Application  of  the  Jmw  Trusts  for  Other  Charitable  Purposes, 

Relating  to  Charitable  Uses,  123.  132. 

The  Purposes  of  Charitable  Gifts,  126.  Trusts  Held  not  to  be  Charitable,  132. 

Trusts  for  the  Poor,  127.  Cy  Pres  Doctrine,  133. 

Trusts  for  Education,  128.  Incidents  of  Charitable  Uses,  135. 

Trusts  for  Religious  Purposes,  130.  Restraints  upon  Donors,  137. 

1.  Definitions. — "  A  gift  to  a  general  public  use  which  extends  to 
the  poor  as  well  as  the  rich."  *  The  purposes  which  are  enume- 
rated in  the  statute  of  43  Elizabeth,  c.  4,  or  which,  by  analogy, 
are  deemed  within  its  spirit  and  intendment.* 

charged,  a  juror  asked  a  question  as  to  deemed  to  be  chargeable  within  the  in* 

thi  rights  of  the  parties  to  which  a  nega-  tent  of  the  act,  an  order  of  renioval  ad- 

tive  answer  was  given,  without    being  judging  the  person  removed  was   with 

reduced  to  writing;  held^  that  the  answer  child  and  unmarried,  without  drawing  the 

was  no  part  of  the  "charge"  under  the  conclusion  that  she  was  *' chargeable/'  is 

statute.      Millard    v     Lyons,   25    Wis.  bad;  the  fact  of  pregnancy  is /n^tf/anV 

516.     Remarks  to  the  jury  which  were  evidence  of  her  chargeability,  but  open 

substantially  a  mere  direction  to  find  for  to  be  rebutted  by  evidence  of  substance, 

the  plaintiff  held  not  to  be  a  "charge"  King  v.  Holm,  11  East,  381. 

.within  the  meaning  pi. il^  same  statute.  "Chargeable"    is    not    equivalent    to 

Grant  v.  Conn.   Mutr  Life  Ifls.  Co.,  29  "not  able  to  work"  used  in  a  statute. 

Wis.  ia6.  In  re  Morten,  5  Ad.  &  El.  (N.  S.)  590. 

In  the  absence  of  a  statute  or'constitu-  Ohargeahle  Thereby. — When  to  bar  the 

tional  provision,  no  charge  need  be  given  Statute  of  Limitations   an    acknowledge 

to  a  jury — a  civil  case.     Drury  v.  White,  ment  in  writing  must  be  signed  by  the 

10  Mo.  354;  Coates  v,  Sangston,  5  Md.  party  chargeable  thereby,  a  letter  stating 

121.     And  under  the  code  of  Mississippi  that  funds  have  been  appointed  for  the  pur- 

the  judge  is  not  at  liberty  to  charge  the  pose  of  paying  the  debt  of  which  a  third 

jury  unless  requested  so  to  do.     Miss,  party  is  trustee,  and  referring  the  plaintiff 

Code,     1 87 1,    ^  643.      See    Thompson  to  K,  for  further  information,  does  not 

Charging  Juries.  charge  the  writer,  the  defendant.   Whippy 

1.  Webster.  v,  Hilary,  3  Barn.  &  Ad.  399. 

In  Statute. — A  notice  sent  by  selectmen  AetTially  Chargeable. — In  an  action  to 

of  one  town  to  selectmen  of  another  town  recover  for  work  done  by  an  apprentice 

stating  that  "W.  and  E.,  paupers  of  your  to  the  plaintiff,  a  recital  in  the  instru- 

town.  are  here  poor  and  unable  to  sup-  ment  executed  by  the  overseer  of  the 

port  themselves,"  was  insufficient,  as  not  poor  under  the  Massachusetts  statute  that 

showing  the  paupers  were  in  fact ' '  charge-  the  boy's  father  is  "  actually  chargeable" 

able"  to  the  town  sending  the  notice,  the  to  the  town,  etc.,  is  prima  facie  evidence 

statute  prescribing  that  the  notice  should  of  the  fact  recited.    Bardwell  v,  Purring- 

state  the  name  of  the  pauper  and  that  he  ton,  107  Mass.  419. 

is  "chargeable."    Beacon  Falls  v,  Sey-  2.  Webster. 

mour,  44  Conn.  210.  8.  Jones  v.  Williams,  Amb.  652;  Cog- 
Where  a  statute  gave  the  general  rule  geshall  v.  Pelton,  7  Johns.  Ch.  (N.  Y.) 
that  no  person  shall  be  removed  till  ac-  294;  Perin  v.  Carey,  24  How.  (U.  S.)  465. 
tually  chargeable,  and  then  states  that  an  4.  Sir  William  Grant  in  Morice  v. 
unmarried  woman  with    child  shall    be  Bishop  of  Durham,  9  Vesey,  405. 
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■ 

"  Whatever  is  given  for  the  love  of  God,  or  for  the  love  of  your 
neighbor,  in  the  catholic  and  universal  sense — given  from  these 
motives  and  to  these  ends — free  from  the  stain  or  taint  of  every  con- 
sideration that  is  personal,  private,  or  selfish,"  is  a  gift  for  charita- 
ble uses,^ 

''  A  charity  in  a  legal  sense  may  be  more  fully  defined  as  a  gift 
to  be  applied  consistently  with  existing  laws  for  the  benefit  of  an 
indefinite  number  of  persons— either  by  bringing  their  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  them  to 
establish  themselves  for  life,  or  by  erecting  or  maintaining  public 
buildings  or  works,  or  otherwise  lessening  the  burdens  of  govern- 
ment. It  is  immaterial  whether  the  purpose  is  called  charitable 
in  the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature."  * 

"  Good  will,  benevolence,  desire  to  add  to  the  happiness  or  im-. 
provement  of  our  fellow-beings."  * 

2.  Origin  and  Application  of  the  Law  Belating  to  Charitable  Viet.— 
It  was  at  one  time  supposed  that  these  trusts  arose  from  the  pro- 
visions of  the  statute  of  43  Eliz.,  c.  4,  known  as  the  Statute  of 
Charitable  Uses.  This  act  enumerates  many  classes  of  charitable 
uses  which  were  directed  to  be  enforced,  but  the  design  of  this  and 
several  prior  statutes  was  merely  the  restoration  and  encourage- 
ment of  the  charitable  institutions  which  had  been  abolished  by 
earlier  statutes.^  It  has  been  shown  that  the  court  of  chancery, 
at  a  time  earlier  than  the  enactment  of  the  Statute  of  Charitable 
Uses,  had  often  exercised  jurisdiction  over  these  trusts,  and  it 
seems  clear  that  the  jurisdiction  now  so  common  arose  not  from 
that  statute,  but  independently  of  it.^  It  is  now  generally  settled 
that  courts  of  equity  have  an  original  and  inherent  jurisdiction 
over  charities,  though  the  English  statute  is  rfot  in  force,  and  in- 
dependently of  it.*  Thus  courts  of  equity  in  the  several  States, 
where  they  are  not  restricted  by  statute  in  their  powers  in  this 
respect,  exercise  an  original  power  over  charities  according  to  the 
rules  and  practice  of  equity,  irrespective  of  the  adoption  by  the 


1  Vidal  9.  Girard's  Executors,  3  How. 
(U.  S.)  127;  P/ice  c.  Maxwell,  28  Pa. 
St.  23. 

But  a  condition  that  the  donor's  name 
shall  be  attached  to  the  gift  does  not  in- 
validate it  as  a  legal  charity.  Miller  v. 
Porter,  53  Pa.  St.  292. 

9.  Gray,  J.,  in  Jackson  t/.  Phillips,  14 
Allen  (Mass.),  556. 

S.  Mitchell,  J.,  in  Donohugh's  Appeal, 
86  Pa.  St.  312. 

4.  Bispham's  Equity,  sec.  118.  See 
the  sutnte  reprinted  in  Duke  Char.  Uses, 
z  Boyle  Char.  461;  Abstract  in  Perry 
on  Trusts,  sec.  692,  note. 

5.  Vidai  r.  Girard*s  Executors,  2  How. 
(U.  S.)  197,  and  see  schedule  of  cases 
froin  chancery  proceedings  in  time  of 


Elizabeth,  in  notes  to  that  case,  pp.  iss- 
161. 

6.  Vidal  V.  Girard's  Executors,  2  How. 
(U.  S.)  127.  distinguishing  Baptist  Asso 
oiation  v,  Hart*8  Executors,  4  Wheat.  (U. 
S.)  I,  in  which  the  earlier  view  had  been 
taken;  Carter  v.  Balfour.  19  Ala.  814; 
Wright  V.  Trustees  of  M.  E.  Church,  i 
Hoffm.  Ch.  (N.  Y.)  202;  Dutch  Church 
V,  Mott,  7  Paige  (N.  Y.),  77;  Witman  v. 
Lex.  17  S.  &  R.  (Pa.)  88;  Burr  v.  Smith,7 
Vt.  241;  Ould  V.  Washington  Hospital, 
Q5  U.  S.  303.  **  It  is  believed  that  such 
is  the  settled  doctrine  in  all  the  States  of 
the  Union  except  Virginia,  Maryland, 
and  North  Carolina.*'  Kain  v.  Gibbon y, 
loi  U.  S.  362;  Russell  V,  Allen,  107  U. 
S.  182. 
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law  of  the  State  of  the' statute  of  43  Eliz.,  c.  4.^  This  statute 
affords  a  definition  or  test  of  many  of  the  common  classes  of 
charities,  though  many  other  purposes  have  been  admitted  as  the 
subjects  of  charitable  uses  by  the  courts  from  analogy  to  those 
pointed  out  by  the  statute ;  it  also  authorized  a  commissi<^  to 
inquire  into  the  abuses  and  employment  of  the  estates  given  to 
charity,  and  repealed,  so  far  as  was  necessary,  the  statutes  of  mort- 
main then  in  force.  "  It  has  now  become  an  established  principle 
of  American  law  that  courts  of  chancery  will  sustain  and  protect 
such  a  gift,  devise,  or  bequest,  or  dedication  of  property  to  public 
charitable  uses,  provided  the  same  is  consistent  with  local  laws 
and  public  policy,  where  the  object  of  the  gift  is  a  dedication 
specific  and,  capable  of  being  carried  into  effect  according  to  the 
intentions  of  the  donor."  • 

I.  Perry  on  Trusts,  sec.  694.  Jiviidietloaovor€lwiritliolnik*TvioBt 

'    2.  *'  The  opinion  prevailed  extensively  Btatof. — Without  a  particul^  enactment 

in  \\jXs  country  for  a  considerable  period  the  statute  of  43  Eliz.»  c.  4,  could  not  be 

that  the  validity  of  charitable  endow-  in  force  in  this  country.     Peria  v,  Cavey, 

ments  and  the  jurisdiction  of  courts  of  24  How.  (U.  S.)46mj,  citing  Atty.- Gen.  t^ 

equity  in  such  cases  depended  upon  that  Stewart,  %  Merivale,  143,  in  which  it  was 

statute.  .^  .  .  The  former  idea  was  ex-  held  that  the  English  mortmain  acts  were 

ploded,  and  has  since  nearly  disappeared  not  in  force  in  the  colonies, 

from  the  jurisprudence  of  the  country.  In  Alabama,  the  court  of  chancery  has 

Upon  reading  the  statute  carefully,  one  jurisdiction  by  virtue  of  its  original  com- 

cannot  but  feel  surprised  that  the  doubts  mon-law  powers,  without  claiming  prerog- 

thus  indicated  ever  existed.     The  statute  ative  powers  or  invoking  the  aid  of  the 

is    purely  remedial    and  ancillary.     It  statute.    Carter  v.  Balfour,  19  Ala.  8x4. 

provided  for  a  commission  to  exaipine  Williams  v.  Pearson,  38  Ala.  wq/^ 

into  the  abuses  of  charities  already  exist-  In   CalifofTtia^   the  general  chancery 

ing,  and  to  correct  such  abuses.     An  ap-  jurisdiction  is  recognized  irrespective  of 

peal  lay  to  the  lord  chancellor.    The  stat-  the  statute.     Hinckley's  Estate,  58  CaL 

ttte  was    silent  as  to  the    creation  or  457. 

inhibition  of  any  new  charity,  and  it  In  Ci^niMr/^n/,  the  spirit  of  the  statute 

neither  increased  nor  diminished  the  pre-  was  re-enacted  in  1702.     American  Bible 

existing  jurisdiction  in  equity  touching  Society  v,  Wetmore,  17  Conn.  181. 

the  subject.    The  object  of  the  statute  In  Deiaware,  there  is  in  its  court  ol 

was  to  create  a  cheaper  and  a  speedier  chancery  the  general  equitable  jcM'isdiction 

remedy  for  existing  abuses.     The  Mor-  independent  of  the  statute.     Griffith  r. 

peth    Corporation,  Duke  on    Charitable  State,  2  Del.  Ch.  421;  State  v.  Griffith,  a 

Uses,  242.     In  the  course  of  time,  the  Del.  Ch.  392. 

new  remedy  fell  into  entire  disuse,  and  In  Georgia,  the  principles  of  the  statute 

the  control  of    the  chancellor    became  have  been  adopted,  and  constitute  part 

again  practically  sole  and  exclusive.  ^.  .  .  of  the  law  of  the  State.     BeaUl  v.  Pox,  4 

The  learning  developed  in  the  three  cases  Ga.  404. 

mentioned  [Magill  v.    Brown,   Brightly  The  Code  of    1875  contains  general 

(Pa.),  346,  in  which  an  elaborate  review  provisions,  which,  it  is  said,  show  "that 

of  the  law  was  delivered  by  Baldwin,  J.,  the  law  of  charities  is  fully  adopted  in 

in  the  U.  S.  C.  C. ;  Burr's  Executors  v.  Georgia,  as  far  as  is  compatible  with  a 

Smith,  7  Vt.  241 ;  and  Vidal  v,  Girard's  free  government,  where  no  royal  prerog- 

Executors,  2    How.  (U.  S.)  128]  shows  ative    is  exercised."     Jones    v.  Haber- 

clearly  that  the    law  as  to  sucn   uses,  sham,  107  U.  S.  174. 

and  the   jurisdiction  of  the  chancellor.  In  Illinois,  the  principles  of  the  statute 

and  the  extent  to  which  it  was  exercised,  are  in  force.    Heuser  f .  Harris,42  111.  425. 

before  and  after  the  enactment  of  the  In  Indiana,  the  principles  of  the  stat- 

statute,  were  just  the  same."    Swayne,  ute  have  been  adopted,  and  conskitttte  a 

.,  in  Ould  V,  Washington  Hospital,  9$  part  of  the  law  of  the  State.     MeCord  v. 


k 


.  S.  309.  Ochiltree,  8  Blackf.  (Ind.)  15;  Commis- 

8.  Wayne,  J.,  in   Perin  v.  Carey,  24    sloners  of  Lagrange  Co.  v.  Rogers,  9$ 
How.  (U.  S.)  465.  Ind.  299. 
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la  Iowa,  the  inherent  jurisdiction  of 
the  conrts  of  eqnity  is  recognixed.  Mil- 
ler V.  Chittenden,  4  Iowa,  252. 

In  Ktniucky^  the  statute  and  the  equit- 
able jurisdiction  are  fully  adopted. 
Church  V.  Church,  18  B.  Mon.  (Ken.) 635. 
See  also  Atty.-Gen*  v.  Wallace,  7  B.  Mon. 
(Ken.)  611. 

In  LfiuUiana,  the  jurisdiction  is  derived 
solely  from  the  civil  law,  but  under  its 
code  a  liberal  jurisdiction  is  exercised. 
Fink  9.  Fink,  la  La.  Ann.  301. 

In  Mainty  the  general  provisions  of  the 
statute  are  held  to  be  in  force,  but  the 
courts  are  not  restriaed  by  it.  Tappan 
V.  Deblois,  45  Me.  122:  Howard  v.  Amer. 
Peace  Soc.,  49  Me.  288;  Swasey  v,  Amer. 
Bible  Soc..  57  Me.  526. 

In  Maryland,  the  sutnte  was  held  to 
have  been  repealed,  and,  in  the  view  that 
the  jurisdiction  over  charitable  uses  arose 
from  the  statute,  it  is  held  that  the  court 
cannot  sustain  a  trust  for  charity  which 
would  otherwise  be  void.  Dashiell  v. 
Atty-Gcn.,  5  Har.  &  J.  (Md  )  392;  Bar- 
ncm's  Case,  62  Md.  27$;  Crisp  t/.  Crisp, 
3  Cent.  Rep.  870.  The  bill  of  rights, 
however,  recognizes  the  doctrines  of  the 
statute  by  giving  validity  to  gifts,  etc.,  of 
restricted  amounts  of  land  for  churches 
and  burying'grounds.  Beatty  v.  Kurtz, 
3  Peters  (U.  §.),  566.  There  is  no  juris- 
diction to  set  up  a  charity  for  the  relief 
of  the  f>oor.  Wilderman  v,  Baltimore,  8 
Md.  551.  But  a  trust  for  educational 
purposes  reposed  in  a  municipal  corpor- 
ation will  be  enforced  as  charitable. 
Banraro  v,  Baltimore,  6  Am.  &  £ng. 
Corp.  Cas.  203. 

In  Massachusetts  the  statute  is  in  full 
force  as  a  test  of  the  law  of  charitable 
uses,  and  such  gifts  will  be  most  liberally 
construed  in  order  to  accomplish  the  in- 
tent of  the  donor.  Earte  f.  Wood,  8 
Cash.  (Mass.)  437;  Jackson  v,  Phillips, 
14  Allen  (Mass.),  539  (opinion  by  Gray, 
J.),  reviews  the  law  on  this  subject 

In  Michigan  it  has  been  held  that  the 
statute  is  not  in  force,  and  that  trusts  for 
charitable  fises  are  not  distinguished 
from  ocbers,  and  their  validity  depends 
on  the  same  rules.  Meth.  Church  v. 
Clark,  41  Mich.  730  (1879). 

In  Minnesota  the  rule  of  the  New 
York  cases  (m/m)  is  followed.  Little  v, 
Willford.  31  Minn.  173. 

In  Mississippi  the  courts  exercise  the 
inherent  powers  of  courts  of  equity  over 
these  trttsts.  Wade  v.  Colonization  Soc. 
7  Sm.  &  M.  (Miss.)  663;  Sute  v.  Prewitt, 
90  Miss.  165. 

Id  Missouri  the  principles  of  the  stat- 
ute are  liberally  administered.  Cham- 
bers V.  St.  Louis,  29  Mo.  543i 


In  New  Hampshire  the  general  princi- 
ples of  the  law  of  charitable  uses  have 
been  recognized.  Chapin  v.  School  Dis- 
trict, 35  N.  H.  445. 

In  New  Jersey  the  court  of  chancery 
has  exercised  full  jurisdiction  over  chari- 
ties. Norris  r.  Thomson.  4  C.  E. 
Green  (N.  J.),  307;  Atty.-Gen.  t/.  Moore. 
4  C.  E.  Green  (N.  J.),  445.  , 

In  New  York  the  law  was  applied  lib 
erally  in  the  earlier  cases,  on  the  princi- 
ple of  general  chancery  jurisdiction. 
Wright  V,  Trustees,  x  Ho£f.  Ch.  202; 
Ay  res  v.  Trustees,  3  Sand.  (N.  Y.)  351; 
King  V.  Woodhull,  3  Edw.  Ch.  (N.  Y.) 
79.  But  it  was  then  held  that  the  Statute 
of  Charitable  Uses  was  repealed  by 
statute  in  1788,  and  with  it  the  whole 
system  of  charitable  uses,  and  that  the 
present  law  is  a  peculiar  system  which 
has  arisen  in  that  State  under  which 
trusu  for  charities  must  be  as  definite 
as  private  trusts.  Bascomb  v.  Albert- 
son.  34  N.  Y.  584. 

In  North  Carolina  the  principles  of  the 
statute  were  adopted  in  the  earlier  cases, 
but  the  later  cases  hold  that  trusts  for 
charities  are  to  be  sustained  only  by  the 
rules  applicable  to  other  trusts.  Griffin 
V,  Graham,  i  Hawks  (N.  Car.),  96:  White 
r.  University,  4  Ired.  Eq.  (N.  Car.)  10; 
Bridges  v,  Pleasants,  4  Ired.  Eq.  (N. 
Car.)  26. 

In  Ohio  the  statute  of  43  Eliz.  c.  4,  if 
it  was  ever  in  force,  was  repealed  in  1806, , 
but  its  principles  have  been  applied  to  idl 
cases  as  a  part  of  the  chancexy  jurisdic- 
tion. Perin  v.  Carey,  24  How.  (U.  S,) 
465;  Amer.  Bible  Soc.  t/.  Marshall,  15 
Ohio  St.  537. 

In  Pennsylvania  the  statute  of  43  Elii. 
c.  4  was  not  reported  by  the  judges  in 
their  Report  of  British  Sututes  in  force 
in  the  State,  but  it  has  been  held  that  its 
principles  as  applied  by  chancery  in 
England  obtained  in  that  State  by  force 
of  its  own  common  law,  and  that  relief 
would  be  g^ven  so  far  as  the  power  of 
the  courts  would  enable  them.  Witman 
V.  Lex,  I7^erg.  &  R.  (Pa.)  8S;  Zimmer- 
man V,  Anders,  6  W.  &  S.  (Pa.)  2x8; 
Wright  V.  Linn,  9  Pa.  St.  433;  Vidal  v* 
Girard*s  Executors,  2  How.  (U.  S.)  X27. 

In  Rhode  Island,  a  statute  was  enacted 
in  X72X,  which  was  evidently  taken  from 
the  statute  of  Elizabeth;  it  is  in  substance 
and  effect  like  it,  and  it  gives  the  same 
power,  for  the  same  purpose,  to  be  ex- 
ercised in  substantially  the  same  way, 
though  by  a  different  jurisdiction.  This 
statute  is  substantially  re-enacted  in  the 
Revised  Statutes.     Derby  t/.  Derby,  4  R« 

1.  414. 
In  South  Carolina^  the  geociml  jurisdic* 
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3.  The  PnrpoMt  of  Charitable  Gifts.  ^ — These  are  very  numerous 
and  do  not  admit  of  an  exact  classification.  The  definitions  al- 
ready given  show  how  difficult  it  is  to  classify  the  objects  which  may 
be  selected  by  donors  and  sustained  as  charitable  uses.  The  main 
distinction  between  an  ordinary  trust  and  one  for  a  charitable  use 
is,  that  the  former  is  for  a  definite  ascertained  object,  while  the 
latter  is 'favored  and  supported  in  equity  by  reason  of  the  uncer- 
tainty of  its  objects.  A  trust  for  beneficiaries  who  are  named  or 
defined  is  a  trust  which  the  ordinary  doctrines  of  equity  are  fully 
able  to  support.*^  The  uncertainty  of  the  objects  is  thus  a  distin- 
guishing feature  of  trusts  for  charitable  uses,  and  owing  to  it  they 
may  be  upheld  under  circumstances  under  which  private  trusts 
would  fail.  "  They  may,  and  indeed  must,  be  for  the  benefit  of 
an  indefinite  number  of  persons;  for  if  all  the  beneficiaries  are 

tion  of  chancery  is  exercised.  Atty.-Gen.  Raduel,  17  How.  (U.  S.)  369;  Perin  v, 

w.  Jolly,  I  Rich.  Eq.  (S.  Car.)  99.  Carey,  24  How.  (U.  S.)  465;  Loring^  ». 

In.  Tennessee,  the  statute  is  not  in  force,  Marsh,  6  Wall.  (U.  S.)  337;  U.  S.  v.  Fox, 

but  its  provisions  which  were  the  law  be-  94  U.  S.  315;   Kain  v,  Gibbony,  loi  U. 

fore  its  enactment,  and  which  are  appli-  S.  36a;  Russell  v.  Allen,  107  U.  S.  182; 

cable  to    the  institutions,   are  applied.  Tones  v,  Habersham,  107  U.  S.  174;  Fel- 

Dickson  2/.  Montgomery,  I  Swan  (Tenn.),  lows  v.  Miner,  119  Mass.   541.     But  a 

348;    Franklin    v,    Armfield,    3    Sneed.  devise  to  a  charitable  corporation  which, 

(Tenn.)  305.  in  the  State  of  its  domicile,  cannot  take 

In  Texas,  the  general  principles  of  the  land,  is  void  in  the  State  of  the  testator*8 

statute  are  applied.     Paschal  v,  Acklin,  domicile,  though  the  land  be  situated  in 

37  Tex.  173.  the  latter  State.     Starkweather  v,  Amer. 

In  Vermont,  the  chancery  jurisdiction  Bible  Soc,  73  111.  50;  Crombie*s  Heirs 

is  exercised  irrespective  of  the  statute,  v,   Louisville  Orphans*    Home  ^c,   3 

Burr's  Executors  v.  Smith,  7  Vt.  241.  Bush  (Ky.),  365.     A  corporation  for  ed- 

In  Virginia,  the  statute  was  repealed,  ucational  purposes,  however,  created  by 
and  trusts  for  charities  were  held  subject  another  State,  with  power  to  acquire  and 
to  the  same  rules  as  private  trusts.  Gal-  real  estate,  may  take  by  devise  in  Illinois, 
lego  V.  Atty.-Gen.,  3  Leigh  (Va.),  451;  St.  Clara  Fern.  Acad.  t/.  Sullivan,  4  West. 
Baptist  Association  v.  Hart,  4  Wheat.  Rep.  (III.)  114.  And  in  Pennsylvania  a 
(U.  S.)  z;  Wheeler  v.  Smith,  9  How.  (U.  charitable  corporation  of  a  sister  State 
S.)  55 ;  Kain  V.  Gibbony,  zoi  U.  S.  362;  may  take  land  bv  gift  or  devise.  A  re- 
Carpenter  V,  'Miller,  3  W.  Va.  174.  This  striction  in  the  statute  of  will^  of  the 
doctrine  has  recently  been  repudiated.  State  of  incorporation  does  not  affect 
and  a  more  liberal  rule  has  been  intro-  its  capacity  in  Pennsylvania.  Thompson 
duced  by  statute.  P.  E.  Edutation  Soc.  z/.  Swope,  24  Pa.  St.  474. 
V.  Churchman's  Rep.,  80  Va.  718.  1.  The  object  and  purposes  named  in 

In  Wisconsin,  the  statute  is  held  not  to  the  Stat.  43,  Eliz.  c.  4,  are :  Relief  of 
be  in  force,  and  the  doctrine  of  charitable  aged,  impotent,  and  poor  people;  main- 
uses  is  not  recognized.  Dodge  v,  Wil-  tenance  of  sick  and  maimed  soldiers 
liams,  46  Wis.  70.  and  mariners ;  schools  of  learning,  free 

The  Forum  in  whioh  the  Validity  of  the  schools,  and  scholars  in  universities;  re- 
Truft  if  Determined. — According  to  the  pair  of  bridges,  ports,  havens,  causways, 
uniform  course  of  the  decisions  of  the  Su-  churches,  sea-banks,  and  highways;  edu- 
preme  Court  of  the  United  States,  the  cation  and  preferment  of  orphans ;  relief, 
validity  of  a  devise  for  charitable  uses,  as  stock,  or  maintenance  of  houses  of  cor- 
against  the  heirs  at  law,  depends  upon  rection;  marriages  of  poor  maids;  sup- 
the  law  of  the  State  in  which  the  lands  portation,  aid,  and  help  of  young  trades- 
lie,  and  the  validity  of  the  bequests,  as  men,  handicraftsmen,  and  persons  de* 
against  the  next  of  kin,  upon  the  law  of  cayed;  relief  or  redemption  of  prisoners 
the  State  in  which  the  testator  had  his  or  captives;  aid  or  ease  of  any  poor 
domicile.  Vidal  v.  Girard's  Executors,  inhabitants  concerning  payments  of 
2  How  (U.  S.)  127;  Wheeler  v.  Smith,  9  fifteens  setting  out  of  soldiers,  and  other 
How.  (U.  S.)  55;  McDonough  v,  Mur-  taxes, 
doch,  15  How.  (U.  S.)  367;  Fountain  v,        2.  Bispham's  Equity,  sec.  1x6. 
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personally  designated,  the  trust  lacks  the  essential  element  of  in« 
definiteness,  which  is  one  characteristic  of  a  legal  charity.^ 

4.  Trnsts  for  the  Poor — ^Almig^ving  and  Oeneral  Belief. — Almsgiv- 
ing  is  perhaps  the  earliest  and  primary  signification  of  the  term 
''  charity/'  Among  the  instances  of  this  class  of  gifts  in  the  Eng- 
lish cases  are  the  following  which  have  been  sustained:  To  the 
poor  of  a  parish,  to  poor  housekeepers,*  to  the  widows  and  or- 
phans of  the  parish  of  L.,^  to  twenty  aged  widows  and  spinsters 
of  a  certain  parish  (the  word  "  poor"  being  implied)  ;*  "  among 
poor  pious  persons,  male  or  female,  old  or  infirm,  as  the  executors 
see  fit, not  omitting  lai^e  and  sick  fstmilies,if  of  good  character;"  * 
''  to  the  widows  and  children  of  seamen  belonging  to  the  town  of 
Liverpool ;"  '^  to  the  poor  on  testator's  estate ;®  "  to  the  inhabitants 
of  Tawleaven  Row'  (who  at  testator's  death  were  seven  poor 
families);*  for  the  poor  relations  of  testator;^®  to  pay  the  interest 
of  a  fund  to  such  of  the  lineal  descendants  of  W.  as  they  might 
severally  need  ;^^  to  sixty  ejected  ministers.^*  The  American  ca^es 
are  equally  broad  in  sustaining  this  class  of  trusts.  The  following 
have  been  upheld :  "  In  trust  for  the  benefit  of  the  poor ;"  ^^  to 
the  suffering  poor  of  the  town  of  A. ;  ^*  to  the  poor  of  a  particu- 
lar parish  or  church ;  ^^  for  the  relief  of  the  destitute  in  such  a  man- 
ner as  charity  is  usually  distributed  by  the  minister  at  large  in  the 
city  of  Boston ;  ^*  to  societies  whose  objects  are  the  "  relief  of  dis- 
tressed widows  and  the  schooling  and  maintaining  of^poor  chil- 

1.  Gray,  J.,  in  Russell  v,  Allen,  107  11.  Gillam  v,  Taylor,  16  L.  H.  Eq., 

U.  S.  i8a,  reviewing  prior  decisions  of  581. 

U.  S.   Sap.   Ct.  upon  charitable  uses.  18.  Atty.-Gen.  v,  Baxter,  x  Vera.  248. 

Jones  V,  Habersham,  Z07  U.  S.  174.  Frotsetilm  of  AiUmali. — A  bequest  for 

8.  Atty.-Gen.  v.  Pearce,  2  Atlc.  87.  founding  and  supporting  an  animal  sani- 

8.  Atty.-Gen.  v.  Pearce,  2  Atk.  87.  tory    institution    for    investigating    and 

i.  Atty.-Gen.  v.  Comber,  a  Sim.  &  S.  curing  maladies,  distempers,  and  injuries 

^3;  Salter  v.  Farey,  7  Jar.  831.  of  quadrupeds  or  birds  useful  to  man  is  a 

h,  Thompson  v,  Corbv,  27  Beav.  649.  sockI  charitable  bequest.     University  of 

6.  Nash  V.  Morey,  5  Beav.  177.  London  v.  Yarrow,  i  De  G.  &  J.  72. 

7.  Powell  V.  Atty.-Gen.,  3  Meriv.  48.  It  seems  that  the  prevention  of  cruetty 

8.  Bristow  V,  Bristow,  5  Beav.  289.  to  the  lower  order  of  animals  is  a  good 
8.  Rogers  v,  Thomas.  2  Keen.  8.  charitable  purpose,  though  unaccom- 
10.  Atty.-Gen.  v,  Sidney  Sussex  Col-  panied  by  any  reference  to  the  utility  or 

lege,  31  Beav.  654;  Atty.-Gen.  v.  Price,  improvement  of  man.     Marsh  v.  Means, 

17  Ves.   371;   White  ».  White,  7  Ves.  3  Jur.  N.  S.  790. 

423.  .  18.  Loringst'.  Marsh,6WaIl.(U.S.)337. 

A  gift  "for  the  relief  and  use  of  the  14.  Howard  v,  American  Peace  Soc, 

poorest  of  my  kindred"  must,  to  be  a  49  Me.  288;  Heuser  v.   Harris,  42  111. 

charitable  gift,  be  construed  as  a  gift  for  425. 

the  benefit  of  those  who  are  really  poor.  But  under  the  peculiar  construction  of 

and    not  of   those   who   are    the   least  the  law  of  charities  in  Maryland  gifts  to 

wealthy.   Atty.-Gen.  v.  Northumberland,  the  poor  children  of  a  parish,  or  to  the 

7  L.  R.  Ch.  D.  745.  poor  children  attending  a  charity  school, 

TriflBdly  Soeietlai. — A  friendly  society,  are  void  for  uncertainty.  Dashiell  v.  Atty.- 

i.e.,  for  paying  benefits  to  sick  members  Gen.,  5  Har.  &  J.  (Md.)  392;  or  to  the 

irrespective  of  their  poverty,  is  not   a  indigent  and  necessitous  poor  residing 

charitable  institution,  and  on  its  dissolu-  in  a  certain  ward.     Wilderman  v,  Balti- 

tion  a  fond  bequeathed  to  it  will  not  be  more,  8  Md.  551. 

applied  cy  prts^  but  will  fall  into  the  tes-  18.  Atty.-Gen.  v.  Old  South  Society,  13 

tator's  residuary  estate.     In  rt  Clark's  Allen  (Mass.),  474. 

Trust,  I  L..  R.  Ch.  D.  497.  16.  Derby  v.  Derby,  4  R.  I.  4x4. 
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dren/'  and  the  '^  relief  of  indigent  widows  and  orphans  in  the  city 
of  S.;"^  for  a  hospital  for  foundlings  ;*  for  bread  for  the  poor  of  a 
congregation ;'  for  a  hospital,  named  after  the  donor,  for  the  relief 
of  the  indigent  blind  and  lame  ;^  for  the  relief  of  poor  members  of  a 
Friends'  meeting,  and  for  the  relief  and  civilization  of  the  Indians  ;^ 
for  poor  relations  ;•  and  *'  for  the  special  benefit  of  the  worthy, 
deserving,  poor,  white  American  Protestant  democratic  widows  and 
orphans  residing  in  the  town  of  B.'' 

6.  Tnuts  for  Vacation. — "  Schools  of  learning,  free  schools,  and 
scholars  in  universities*'  are  objects  enumerated  in  the  statute. 
No  trusts  have  been  more  constantly  and  uniformly  upheld  as 
charitable  than  those  for  the  support^  of  schools  and  colleges.^ 
Donations  given  for  the  establishment  of  colleges,  schools,  and 
seminaries  of  learning,  and  especially  sach  as  are  for  the  education 
of  orphans  and  poor  scholars,  are  charities  in  the  sense  of  the 
common  law.^    A  gift  designed  to  promote  the  public  good  by 

1.  Jones  V.  Habersham,  107  U.  S.  174.        7.  Bes^dsley  r*  Bridgeport  (Conn.)  I 

2.  *'The  objection  of  uncertainty  in  N.  Eng.  Rep.  639;  Camp  o.  Crocker's 
this  case  as  to  the  particular  foundlings     Adm.  (Conn.)  2  N.  Eng.  Rep.  134. 

to  be  received  is  without  force.     The  Gifts  in  Aid  of  Pmt  BaitM.— A  distinc- 

endowment  of  hospitals  for  the  afflicted  tlon  has  been  drawn  in  the  class  ot  gifts 

and   destitute  of    particular    classes,  or  for  the  poor  by  holding  that  such  gifts 

without  any  specification  of  class,  i»  one  were  applicable  only  to  the  poor    not 

of  the  commonest  forms  of  such  uses,  receiving  public  aid  as  paupers,  on  the 

The  hospital  being  incorporated,  nothing  ground  that  otherwise  the  gilt  would  re- 

beyond  its  designation  as  the  donee  is  lieve  the  wealthy  tax-payers  from  their 

necessary.    Who  shall  be  received,  with  taxes,  and  not  materially  aid  the  poor, 

all  other  details  of  management,  may  Atty.-Gen.v.Clarke.Amb.  422;  Rogers  v. 

well  be  committed  to  those  to  whom  its  Rogers,  2  Keen.  8;  Atty.-Gen.  v.  Wilkin- 

administration    is    intrusted."    Ould  v.  son,  i   Beav.  373;  Atty.-Gen.  v.  BoviU, 

Washington  Hospital,  95  U.  S.  303.  x   Phil.   768;    Atty.-Gen.   v.    Exeter,   2 

8.  Witman  v.  Lex,  17  S.  &  R.  (Pa.)  88,  Russ.  53,  359;  Hereford  v,  Adams,  7  Ves. 

citing  as  an  instance  of  a  charitable  use  324.     But  this  must  rest  upon  the  inten* 

the  bequest    of   money    in   the  will  of  ttons  of  the  donor.     Webb  v.  Neal,   5 

Benjamin  Franklin  to  be  loaned  for  five  Allen  (Mass.),  575;  Perry  on  Trusts,  sec 

years  to  young  mechanics.  698. 

4.  Philadelphia    v.   Elliott,    3    Rawle  8.  Russell  v.  Allen,  107  U.  S.  163. 
(Pa.),  170.     So  also  devise  to  build  a  9.  Vidal  v.  Girard's£xecut<irs,  aHow. 
hospital  for  aged,  decrepid,  and  worn-out  (U.  S.)  127, 192.    In  this  case  the  validity 
sailors.     Inglis  v.  Sailors'  Snug  Harbor,  of  the  gifts  under  Girard^s  will  to  the 
3  Pet.  (U.  S.)  99.  city  of  Philadelphia  was  sustained.     The 

It  is  immaterial  if  the  institution  is  a  principal  contentions    were    as    to    the 

corporation  which  receives  pay  for  the  capacity  of  the  city  to  act  as  trustee  and 

admission  or  care  of  the  patient,  rf  no  the  validity  of  a  trust  for  a  college;  the 

profit  is  derived.    Gooch  v.  Assoc.,  109  testator  gave  general  directions  for  the 

Mass.    558;   McDonald    v.   Mass.  Gen.  course  of  study,  that  the  beneficiaries 

Hosp.,120  Mass.  433.  were  to  be  "  poor,  white  male  orphans 

5.  Magill  V.  Brown,  Brightly  (Pa.),  347.  between  the  ages  of  six  and  ten  years," 
Opinion  by  Baldwin,  J.,  in  circuit  court  preference  being  given  *' first,  to  orphans 
of  U.  S.  for  E.  D.  of  Pa.,  reviewing  the  born  in  the  city  of  Philadelphia;  second, 
history  of  charitable  uses.  to  those  bom  in  any  other  part  of  Penn- 

4.  Swasey  v.  American  Bible  Soc,  57  sylvania;  third,  to  Uioae  born  in  the  city 

Me.  527;  Smith  v,  Harrington,  4  Allen  of  New  York:  and  last,  to  those  bom  in 

(Mass.X  566.     But  not  for  testator's  chil-  the    city  of  New  Orleans;"    and    that 

dren  and  their  descendants  who  may  be  scholars  who  shall  merit  it  shall  remain 

destitute  and  in  the  opinion  of  trustees  in  the  college  until  they  shall  respectively 

may  need  such  aid.     Kent  v,  Dunham  arrive  at  between  fourteen  and  eis^een 

(Mass.),  2  N.  Eng.  Rep.  655.  years  of  age,"    He  also  required  that 

128 


Ttwti  te  XdvMttoB.  CHARITIES.  Traits  fnr  BdMitta. 

the  encouragement  of  learning,  science,  and  the  useful  arts,  with- 
out any  particular  reference  to  the  poor,  is  a  charity.^  A  gift  to 
promote  education  is  a  charity  f^  and  so  also  to  support  a  ''  school 
for  the  use  of  poor  children,"  '  for  the  "  schooling;  of  the  children 
of  a  district,^  to  establish  a  professorship  of  the  fine  arts  in  a 
university,  and  to  found  an  agricultural  college,^  to  establish  a 
school  or  college  not  necessarily  free,^  for  '^an  establishment  for 
the  increase  and  diffusion  of  knowledge  among  men,"  ^  ''  for  the 
purpose  of  founding  an  institution  for  the  education  of  youth"  in 
a  county,^  and  instruction  in  the  mechanical  arts.* 

"  no  ecclesiastic,  missionary,  or  minister  4.  Heuser  t^.  Harris,  43  111.  425;  Box- 

of  any  sect  whatever  shall  ever  hold  or  ford   Religious  Soc.   v.    Harriroan.    125 

exerdse  any  station  or  duty  whatever  in  Mass.  321.     So  also  for  a  school  *'  where- 

the  said  college;  nor  shall  any  such  per-  in  no  book  of  instruction  is  to  be  used  to 

soo  ever  be  admitted  for  any  purpose,  or  teach    except    spelling-books    and    the 

as  a  visitor,  within  the  premises  appro-  Bible."  Taintor  t^.  Clark,  5  Allen  (Mass.), 

pnated  to  the  purposes  of  the  said  col-  66. 

lege."    It  was  held  by  the  court  in  the  0.  Cresson's  Appeal,  30  Pa.  St.  437. 

elaborateopinionbyStory,J.,  that  "there  6.  Price  v.   Maxwell,   28  Pa.  St.   23; 

is  nothing  in  the  devise  establishing  the  Taylor's  Executors  v.  Trustees,  34  N.  J. 

college  or  in  the  regulations  and  restric-  Eq.  loi. 

lions  contained  therein  which  are  incon-  7.  "  The  Smithsonian  Institution  owes 
sistent  with  the  Christian  religion,  or  «re  its  existence  to  a  bequest  of  James  Smith- 
opposed  to  any  known  policy  of  the  State  son,  an  Englishman,  *  to  the  United 
of  Pennsylvania."  States  of  America,  to  ifound  at  Washing- 
A  devise  to  the  cities  of  New  Orleaqs  ton,  under  the  name  of  the  Smithsonian 
and  Baltimore  for  the  education  of  the  Institution,  an  establishment  for  the  in- 
poor  inhabitants  of  those  cities  is  valid,  crease  and  diffusion  of  knowledge  among 
McDonogh  z^.  Murdoch,  15  How.  (U.  S.)  men/"  See  Acts  of  Congress  of  ist 
367.  July,  1836,  ch.  252;  loth  August,  1846, 

1.  American  Academy  v.  Harvard  Col-  ch.  178.     This  was  held  by  Lord  Lang- 
lej^e,  12  Gray  (Mass.)  582.  dale.  Master  of  the  Rolls,  in  U.  S.  v. 

2.  Chapin  v.  School  District.  35  N.  H.  Drummond,  decided  in  1838,  to    be   a 
445-  good  charitable  bequest.     The  decision 

S.  But  such  a  trust  cannot  be  applied  on  this  point  is  not  contained  in  the  re- 

to  a  public  school,  where  rich  and  poor  gular  reports,  but  appears  by  the  letters 

are  alike  admitted,  but  the  fund  may  be  of  Mr.  Rush,  then  Kf  inister  to  England 

applied  to  other  means  of  education,  to  (printed  in  the  documents  relating  to  the 

famishing    books,    and    perhaps    even  Origin  and  History  of  the  Smithsonian 

clothes  and  food,  to  poor  children.    Mc-  Institution,  published  by  the  Institution 

Intire  v,  Zanesville,  17  Ohio  St.  352.  in  1879),  to  have  been   made  after  full 

A  devise  to  a  school  under  the  auspices  argument  in  behalf  of  the  United  States 

and  control  of  a  religious  denomination  by  Mr.  Pemberton  (afterwards  Mr.  Pem- 

or  sect,  and  confined  to  the  youth  of  its  berton  Leigh  and  Lord  Kingsdown),  and 

members,  both  rich  and   poor,   and  in  on  deliberate  consideration  by  the  Nf  aster 

which  the  peculiar  views  of  Christianity,  of  the  Rolls.    History  of  the  Smithsonian 

as  entertained  by  that  denomination,  con-  Institution,  15,  19,  20.  56,  58,  62.       And 

stiruted  a  part  of  the  instruction  imparted  it  was  cited  as  authoritative  in  Whicher 

in  the  school,  is  a  charitable  use.     Price  v.  Hume,  7  H.  L.  Cas.  124,  141,  155,  In 

V.  Maxwell,  28  Pa.  St.  23     But  a  bequest  which  the  House  of  Lords  held  that  a 

for  the  education  of  testator's  nephew  for  bequest  in   trust   to  be  applied,  in  the 

the  ministry  is  not  a  charitable  or  relig-  discretion  of  the  trustees,  '  for  the  benefit 

ious  use.     McMillan's  Appeal,  I  z  Weekly  and    advancement  and    propagation   of 

Notes  Cas.  (Pa.)  440.  education  and  learning  in  every  part  of 

Where  an  owner  of  land  devoted  it  by  the  worid,  as  far  as  circumstances  will 

parol  to  the  purpose  *of  a  public  school,  permit,'  was  a  valid  charitable  bequest, 

and  permitted  it  to  be  improved  by  the  and  not  void  for  uncertainty."    Gray,  J., 

erection  of  a  schoolhouse,  he  was  held  to  In  Russell  v.  Allen,  107  U.  S.  182. 
be  a  trustee  for  a  public  charity,  and  not        8.  Russell  v.  Allen,  X07  U.  S.  182. 
within  the  Statute  of  Frauds.     McLain  v.        0.  Barnum  «/.  Baltimore  (Md.),  6  Am. 

School  Directors,  51  Pa.  St.  196.  &  Eng.  Corp.  Cas.  203. 
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6.  Tnuts  for  BeUgioni  PvrpoaeB.— The  onlv  reference  to  this  class 
in  the  statute  is  "  repairs  of  churches." '  But  gifts  for  the  ad- 
vancement, spread»and  teaching  of  religion,  or  for  the  convenience 
and  support  of  worship,  or  of  the  ministry,  have  been  held  chari- 
table.* A  distinction,  however,  has  been  made  where  the  gift  is 
for  the  restricted  use  of  a  definite  number  of  persons  or  for  a  body 
clearly  pointed  out  as  the  object  of  the  gift :  such  a  gift  has  not  the 
elements  of  a  public  charity,  and  will  not  be  sustained  as  such.'  In 
this  country  there  are  no  "  superstitious'  uses,"  in  the  sense  in 
which  such  gifts  are  held  void  in  England,  i.e.,  trusts  for  religious 
purposes  which  are  illegal  by  law.^     The  following  are  instances 

1.  *'  No  kind  of  charitable  trust  finds  mission  of  pious  uses  into  the  rank  of 
less  support  in  the  words  of  the  st.  of  43  legal  charities  in  modern  times  is*  to  be 
Eliz.  than  the  large  class  of  pious  and  attributed  to  the  influence  of  the  civil  law, 
religious  uses  to  which  the  statute  con-  to  their  having  been  mentioned  in  the 
tains  no  more  distinct  reference  than  in  earlier  English  statutes,  to  a  more  liberal 
the  words  '  repairs  of  churches.*  Such  interpretation,  after  religion  had  become 
uses  had  indeed  been  previously  recog-  settled  in  England,  of  the  words  '  repair 
nized  as  charitable  and  entitled  to  pecu-  of  churches/  or,  possibly,  of  the  clauses 
liar  favor  by  many  acts  of  parliament,  as  relating  to  gifts  for  the  benefit  of  educa- 
well  as  in  the  courts  of  justice.  ...  Sir  tion,  in  the  st.  of  43  Eliz.,  or  to  the  sup- 
Francis  Moore,  who  drew  the  st.  of  43  port  given  by  the  court  of  chancery  to 
Eliz.,  indeed  says  that  a  gift  to  maintain  public  charitable  trusts,  independently  of 
a  chaplain  or  minister  to  celebrate  divine  any  statute.  It  is  sufficient  for  our  present 
service  could  not  be  the  subject  of  a  com-  purpose  to  observe  that  pious  and  reli- 
mission  under  the  statute,  but  '  was  of  gious  uses  are  clearly  not  within  the  strict 
purpose  omitted  in  the  penning  of  the  words  of  the  statjite,  and  can  only  be 
act,'  lest  in  the  changes  of  opinion  in  brought  within  its  purview  bjr  the  largest 
matters  of  religion  such  gifts  might  be  extension  of  its  spirit."  Gray,  J.,  in 
confiscated  in  asucceeding  reign  as  super-  Jackson  v.  Phillips,  14  Allen  (Mass.), 
stitious.    Yet  he  also  says  that  such  a  539,  552. 

gift  might  be  enforced  by  '  the  chancellor  8.  Att.-Gen.  v.  Bishop  of  Chester,  i 

by  his  /chancery  authority; '  and  cites  a  Bro.  Ch.  444;  Soc.  for  Prop,  of  Gospel 

case  in  which  it  was  so  decreed.     Duke  v. 'Att.-Gen.,  3  Russell,  142;  Sennett  v. 

(Bridgman's   Ed.),  125,  154.     And  from  Herbert,  L.  R.  7  Ch.  232;  Cumming  v. 

very  soon  after  the  passage  of  the  statute,  Reid  Mem.  Church,  64  Ga.  105;  Beatty 

gifts  for  the  support  of  a  minister,  the  v.  Kurtz,  8  Pet.  (U.  S.)  566;  Jones  v^ 

preaching  of  an  annual  sermon,  or  other  Habersham,  107  U.  S.  174. 

uses  connected  with  public  worship  and  8.  Old  South  Church  z/.  Crocker,  1x9 

the  advancement  of  religion  have  been  Mass.    z,  citing  Att.-Gen.    v.    Meeting 

constantly  upheld  and  carried    out    as  House,  3  Gray,  i,  49;  Piirker  v.  May,  5 

charities  in  the  English  courts  of  chan-  Cush.   (Mass.)  336.     See,  however,  Mc- 

eery.     Anon.  Cary,  39;  Nash's  Charity;  Kissick  v.  Pickle,  16  Pa.  St.  140. 

Dwight's  Charity  Cases,  114;  Pember  v,  4.  Superstitions  Uses.— The  law  of  Eng- 
Inhabitants  of  Knighton;  Heme  on  Char-^land  relating  to  superstitious  uses  is  that 

itable  Uses,  loi;  s.  c,  Tothill  (2d  Ed.),  arising  from  the  statutes  or  policy  of  the 

34;  Duke,  354,  356,  381,  570,  614;  Boyle  law  which  forbid  the  having  of  obits  per- 

on  Charities,  39-41;  Tudor,  10,  11.     So  petual,  or  the  continual  service  of  a  priest 

In    this  commonwealth  [Massachusetts]  or  other  like  uses.     Duke  Ch&r.  IJses, 

trusts  for  the  support  of  public  worship  106;  Jarman  on  Wills,  §  205.     This  has 

and  religious  instruction,  or  the  spreading  been  much  relaxed  by  statute  in  favor  of 

of  religion  at  home  or  abroad,  have  al-  Protestant  dissenters,  Roman  Catholics, 

ways  been   deemed  charitable  uses.    4  and  Jews.     The  rigor  of  the  acts  was  re* 

Dane  Ab.  237;  Bartlet  v.  King,  12  Mass.  lazed,  however,  when  charity  and  not  a 

536;  Going  V,  Emery,  16  Pick.  (Mass.)  benefit  to  the  testator  himself  was  in- 

Z07;  Sohier  v.  St.  Paul's  Church,  12  Met.  tended.     In  this  country  it  has  been  scdd 

(Mass.)  250;  Brown  v,  Kelsey,  2  Cush.  of  superstitious  uses,  that  "  it  is  not  easy 

(Mass.),   243;    Earle  v.  Wood,  8  Cush.  to  see  how  there  could  be  such  a  thing 

(Mass.),  445.     It  is  not  necessary  in  this  here,   at  least  in  the  acceptation  of  the 

connection  to  speculate  whether  the  ad-  word  by  the  British  courts,  who  seem  to 
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of  trusts  for  religious  purposes  which  have  been  sustained :  for  the 
advancement  of  Christianity  among  infidels  ;^  for  foreign  mis- 
sions ;  for  establishing  a  bishopric  in  America ;'  for  preaching  a 
sermon  on  Ascension  Day  ;*  to  "  the  cause  of  Christ ;"  *  to  the 
**  first  Christian  church  erected  or  to  be  erected  in  the  village  of 
T.;"  •  for  building  a  convent.'' 

7.  Trvfts  for  Pnblio  Purposes. — The  statute  makes  various  public 
objects  charitable,  notably  the  repair  of  bridges  or  highways,  and 
the  ease  of  the  poor  in  the  payment  of  taxes.  In  this  class  the 
following  gifts  have  been  held  to  be  charitable  uses :  for  supplying 
water  to  a  town  ;  ^  for  the  improvement  of  a  town ;  •  for  the  re- 
duction of  the  national  debt ;  ^*  for  various  public  institutions  ;^* 
for  municipal  purposes ;  ^^  for  a  fire-engine  or  hose ;  ^*  for  providing 
shade-trees ;  **  for  a  town  house ;  ^*  for  the  suppression  of  the  manu- 
facture, sale,  and  use  of  intoxicating  liquors.^'  But  a  gift  to  change 
existing  laws  is  not  valid  as  a  charitable  use  ^^ 

have  extended  it  to  all  uses  which  are  not  4.  Turner  v.  Ogden,  i  Cox,- 316. 

subordinate    to    the   interests   and   will  0.  Going  v.  Emery,  16  Pick.   (Mass.) 

of  the   esublished  church."    Methodist  107. 

Church  V,  Remington,  i  Watts  (Pa.),  218.  6.  Jones  v.  Habersham,- 107  U.  S.  174; 

"  It  is  neither  for  the  legislature  nor  the  Fidelity  Ins.,  etc.,  Co.'s  Appeal,  99  Pa. 

judiciary,  in  this  State,  to  discriminate  St.  443. 

and  say  what  is  a  pious  and  what  a  super-  7.  Hughes  v,  Daly,  49  Conn.  34. 

stitious  use.    To  do  so  would  necessarily  8.  Jones  v.  Williams,  Amb.  651. 

infringe  upon  the    great    constitutional  0.  Att.-Gen.  i>.  Heelis,  2  Sim.   &   S. 

guarantee  of  perfect  freedom  and  equality  67:  Bowse  v.  Chapman,  4  Ves.  542. 

in  all  religions."  Gass  v.  Wilhite,  2  Dana  10.  Asbton  v,  Langdale,  4  Eng.  L.  & 

(Ky.).   170.  ^*'As  in  this  country,  from  Eq.  139;  Newland  v,  Att.-Gen.,  3  Mer. 

the  very  nature  of  its  institutions,  what  684;  Dickson  v.  U.   S.,   125   Mass.  311. 

was  at  one  time  known  in  England  as  See  U.  S.  v.  Fox,  94  U.  S.  3x5. 

superstitions  uses  have  no  recognition  in  11.  To  the  British   Museum,   British 

our  laws,  and  as  all  the  various  dogmas  Museum  v.  White,  2  Sim.  &  S.  594.    To 

of  the  several  Christian  sects  are  to  be  the  Royal  Geographical  Society  and  the 

treated  with  equal  reverence  and  respect.  Royal   Humane    Society,    Beaumont    v. 

a  religions  or  charitable  bequest,  whether  Olivetra,  L.  R.  6  Eq.  534;  L.  R.  4  Ch. 

for  the  founding  of  a  church  or  to  pur-  App.  309. 

cbase  masses  for  the  dead,  must  be  re-  12.  Vidal  v.  Girard's  Executors,  2  How. 

garded  as  valid,  and  is  to  be  interpreted  (U.  S.)  124;  Town  of  Hamden  v.  Rice, 

and  enforced  in  such  a  manner  as  mav  24  Conn.  357. 

best  accord  with  the  will  of  the  testator.''  18.  Magill  v.  Brown.  —  Bright  (Pa.), 

Hence  a  bcqnest  to  the  pastor  of  a  church  411;  Thomas  v,  EUmaker,  i  Pars.  (Pa.) 

for  masses  for  the  repose  of  testator's  Sel.  Cases,  98. 

soul  is  Valid,  and  it  is  the  duty  of  the  ex-  The  property  of  a  company  formed  for 

centers  to  pay  it  to  the  legatee,  who  has  extinguishment  of  fires,  etc.,  is  held  upon 

full  discretion  as  to  the  number  of  the  a  public    trust,  and  cannot  be  divided 

masses,  etc.  Seibert's  Appeal,  18  Weekly  among  the  members.    Bethlehem  v.  Per- 

Notes  Cas.  (Phila.)  276.     See  also /i»  re  severance    Fire    Co.,    81    Pa.    St.   445; 

Hagenmyer's  Will,  12  Abb.  N.  Cas.  (N.  Humane  Fire  Co.'s  Appeal,  88  Pa.  St. 

Y.)  432.  /irrr  Petition  of  James  Schouler,  389. 

134  Mass.  427.  14.  Cresson's  Appeal,  30  Pa.  St.  437. 

.1.  An.-Gren.  v.  London,  i  Ves.  Jr.  243.  15.  Coggeshall  v.  Pelton,  7  Johns.  Ch. 

2.  Sec.  for  Prop,  the  Gospel  v.  Alt.-  (N.  Y.)  492. 

Gen.,  3  Rnss.  142;  Bartlett  v.  King,  12  16.  Haines  v.  Allen,  78  Ind.  zoo. 

Mass.    537;    Fairbanks    v.   Lamson,    99  17.  A  bequest  in  trust  to  be  expended 

Mass.   533;    Hinckley  v.    Thatcher,  139  "  to  secure  the  passage  of  laws  granting 

Mass.  477.  women,  whether  married  or  unmarried, 

8.  Att.-Gen.  v.   Bishop  of  Chester,  i  the  right  to  vote,  to  hold  office,  to  hold, 

Bro.-  Ch.  444.  manage,  and  devise  property,  and   aU 
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8.  Trusts  for  Other  Oliaritable  Piirposes.-^There  are  many  trusts 
which  cannot  be  said  to  fall  within  the  above  classes,  but  which 
have  been  sustained,  e.g.,  gifts  to  a  lodge  of  Freemasons;*  to  the 
American  Peace  Society  ;*  to  aid  in  the  antislavery  movement  in 
the  United  States;'^  and  to  maintain  a  Shaker  community.*  A 
trust  to  erect  and  maintain  monuments  or  tombs  of  the  donors  or 
others  is  now  generally  upheld  in  this  country,  though  not  in  Eng- 
land.*  In  England  trusts  '*for  private. charity,"  and  "for  benevo- 
lent, charitable,  and  religious  purposes,"  will  not  be  sustained.* 
But  in  this  country  a  trust  "  in  aid  of  objects  and  purposes  of 
benevolence  or  charity,  public  or  private,"  has  been  sustained.^ 

9.  Trusts  Held  not  to  be  Charitable. — A  direct  appropriation  by 
the  legislature  for  the  support  of  a  school  or  for  public  improve- 
ments does  not  constitute  a  charity  which  will  be  regulated  by  a 
court  of  equity.**     So  ako,  where  the  subject  of  the  trust  is  the  re- 

other  civil  rights  enjoyed  by  men/*  can-  should  ever  have  been  doubted,  since  the 
not  be  sustained  as  a  chanty.  Jackson,  sanctity  of  tombs  and  other  places  of  rest 
V,  Phillips,  14  Allen  (Mass.),  539,  571.  for  the  dead  has  always  been  an  object 
1.  Cruse  V.  Axtell,  50  Ind.  49.  So  also  of  cherished  regard  since  the  establish- 
to  a  Young  Men's  Christian  Association,  ment  of  Christianity,  and  received  the 
Goodell  V,  Union  Assoc.,  29  N.  J.  Eq.  peculiar  care  of  th^  Roman  law."  The 
32.  And  to  an  order  of  Sisters  of  Char-  bequest  to  a  Friends'  meeting,  which 
ity.  Quinn  v.  Shields,  62  Iowa,  129;  s.  would  become  applicable  to  the  mainte- 
c,  I  Am.  &  Eng.  Corp.  Cas.  498.  But  nance  of  its  burying-ground,  is  undoubt- 
a  society  for  purposes  of  mutual  benevo-  edly  a  charitable  use,  for  such  support  is 
lence  only  is  not  an  association  for  char-  regarded  as  a  religious  duty.  Dexter  v, 
itable  uses;  as  to  third  parties  its  mem-  Gardner,  7  Allen  (Mass.),  243.  A  bequest 
bers  are  considered  as  partners.  Babb  to  keep  testator's  family  burying-ground 
t/.  Re<(d, '5  Rawle(Pa.),  151;  Swift's  Exec,  in  suitable  repair  is  valick  Swasey  v. 
V,  Benef.  Soc,  73  Pa,  St.  362.  Amer.  Bible  Soc,  57  Me.  523. 
8.  Tappan  f.  Deblois,  45  Me.  122.  .6.  Ommaney  v.  Butcher,  i  Turn.  & 
8.  "For  the  preparation  and  circula-  Russ.  260;  Williams  v,  Kershaw,  5  Law 
tion  of  books,  newspapers,  the  delivery  Jur.  (N.  S.)  Ch.  84. 
of  speeches  and  lectures,  and  such  other  7.  Saltonstall  v.  Sanders,  11  Allen 
means  as  in  the  judgment  of  the  trustees  ^ass.),  462. ' 

will  create  a  public  sentiment  that  will  So  a  power  to  trustees  to  distribute  a 

put  an  end  to  negro  slavery  in  this  coun-  bequest  among  institutions  for  the  bene- 

try,"  and   "for  the  benefit  of  fugitive  fit  of  the  poor  is  valid  under  the  law  of 

slaves  who  may  escape  from  the  slave-  Massachusetts.    Lorings    v.    Marsh,    6 

holding  States  of  this  infamous  Union  Wall.  (U.  S.)  337. 

from  time  to  time."    Jackson  r.  Phillips,  A  devise  to  the  executor  "to  be  dis- 

14  Allen  (Mass.),  558.  posed  of  by  him  for  such  charitable  ptur* 

4.  Gass  V.  Wilhite,  2  Dana  (Ky.),  170.  poses  as  he  shall  think  proper"  is  a  devise 

6.  "In  England  there  has  been  a  dif-  in  trust,  in  which  the  devisee  takes  no 

ference    of    opinion   upon  the  question  beneficial  interest;  it  is  not  essential  that 

whether  the  maintenance  and  repair  of  the  words  in  trust  should  be  expressed; 

the  tomb  or  monument  of  the  donor  is  a  the  sureties  of  the  executor  are  respon- 

good  charitable  use.     Down  to  the  time  sible  for  such  a  fund  unadministered. 

of  the  American  Revolution,  as  by  the  White  v.  Ditson  (Mass.),  i  N.  Eng.  Rep. 

civil  law,  it  appears  to  have  been  held  485. 

that  it  was.  .  .  .  According  to  the  later  In  A^^rwyirr^^ry,  however,  a  gift  in  trust, 

English  cases,  it  is  not "  (citing  cases),  to  be  distributed  to  "  benevolent,  relig* 

Gray,  J.,  in  Jones  v,  Habersham,  107  U.  ious,  and  charitable  institutions"  at  the 

S.  174,  in  which  it  was  held  that  under  discretion  of  the  wife  of  the  testator,  was 

the  Code  of  Georgia  such  a  gift    was  held  not  to  be  a  charitable  use.     Nor- 

clearly  valid.     In  the  same  case,  in  the  ris  v,  Thomson,  4  C.  E.  Greene  (N-  J.)t 

circuit  court,  3  Woods,  443,  Bradley,  J.,  308. 

said:  "It  is  somewhat  singular  that  it  8.  Perry  Trusts,  sec.  707. 
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suit  of  a  contract  and  not  of  a  gift,  the  use  will  not  be  charitable.^ 
Where  the  gift  is  for  the  benefit  of  particular  individuals  and  not 
for  an  indefinite  number  it  is  not  charitable.*  While  the  tendency 
is  to  uphold  charitable  gifts,  yet  there  are  many  which  are  too  in- 
definite to  be  administered  as  trusts,  and  in  such  cases  the  gift  is 
held  void  and  distribution  made  to  the  heirs  or  next  of  kin  of  the 
testator.'  ' 

10.  Cy  Pres  Dootrine. — ^When  a  gift  for  charitable  uses  cannot  be 
applied  according  to  the  exact  intention  of  the  donor,  the  courts 
of  equity  will  apply  the  gift  as  nearly  as  possible  {cypres)  in  con- 
formity with  the  presumed  general  intention  of  the  donor.*  In 
England  this  doctrine  has  been  exercised  by  the  chancellor  both  by 
virtue  of  the  royal  prerogative  committed  to  him,  and  by  the  ordi- 
nary equitable  jurisdiction  of  the  court.*  But  in  this  country  the 
power  has  been  exercised  only  through  the  judicial  power  of  the 
courts.*  This  doctrine  has  been  defined  as  follows :  When  a  gift 
is  made  to  trustees  for  a  charitable  purpose,  the  general  nature  of 
which  is  pointed  out,  and  which  is  lawful  and  valid  at  the  time  of 
the  death  of  the  testator,  and  no  intention  is  expressed  to  limit  it 
to  a  particular  institution  or  mode  of  application ;  and  afterwards, 
either  by  change  of  circumstances  the  scheme  of  the  testator  be- 
comes impracticable,  or  by  change  of  law  becomes  illegal,  the  fund 

1.  Brendle  v,  German  Ref.  Congreg.,  Ga.  404;  Burr's  Executors  v.   Smith »  7 

33  Pa.  St.  419:  Atty.-Gen.  v.  Heelis,  a  Vt.  243.    When,  however,  the  objects  of 

Sim.  6l  S.  77;  Bisp.  Eq.  sec.  133.  the  association  are  too  vague,  e.g.,  '*  to 

%,  McMiUen's  Appeal,  1 1  Weekly  Notes  diffuse  more  generally  the  benefits  of 

Cas.  (Phila.)  440,  in  which  the  gift  was  education,   civilization,  and  Christianity 

in  trust  for  the  education  of  testatrix's  throughout  the  United  States  and  else* 

nephew  for  the  ministry.     "  The  object  where,"  the  gift  is  void.     Owens  v.  Mis* 

of  the  trust  was  neither  charitable  nor  sionary  Soc.  14  N.  Y.  3S0. 

religious  within  the  technical  meaning  of  4.  Bisp.  Eq.  sec.  126.     The  object  of 

those  terms,  but  to  carry  out  the  inten-  all  the  rules  on  this  subject  is  to  ascer- 

tioo  of  the  testatrix  in  the  education  of  tain  and  carry  out,  as  nearly  as  may  be, 

her  nephew,  and  in  conferring  upon  him  the  true  intention  of  the  donor.  The  doc- 

the  means  of   future    support."    Perry  trine  of  cypres  is  thus  only  a  liberal  rule 

Trusts,  sec.  710.     "  They  may,  and  in.  of  construction  to  ascertain    intention, 

deed  must,  be  for  the  benefit  of  an  in-  Perry  Trusts,  sec.  727. 

definite  number  of  persons;  for  if  all  the  6.  The  cases  in  which  the  prerogative 

beneficiaries  su«  personally  designated,  power  under  the  royal  sign  manual  is 

the  trust  lacks  the  essential  element  ojf  exercised  in  England  are  of  two  classes; 

indefiniteness,  which  is  one  characteristic  first,  of  bequests  to  particular  uses  chai^ 

of  a  legal  charity."    Gray,  J.,  in  Russell  itable  in  their  nature,  but  illegal,  as  for  a 

V.  Allen,  107  U.  S.  182.  form  of  religion  not  tolerated  by  law; 

8.  A  gift  to  a  trustee  to  dispose  of  "  for  and,  second,  of  gifts  of  property  to  char- 
any  and  all  benevolent  purposes  that  he  ity  generally  without  any  trust  interposed, 
may  see  fit"  is  void  for  uncertainty,  and  in  which  either  no  appointment  is 
Adye  v.  Smith,  44  Conn.  60;  Bristol  v,  provided  for,  or  the  power  of  appoint- 
Bristol  (Conn.),  3  N.  Eng.  Rep.  759.  But  ment  is  delegated  to  persons  who  die 
a  bequest  is  not  void  because  given  sim-  without  exercising  it.  Jackson  v.  Phil- 
ply  to  an  association,  and  not  upon  any  lips,  14  Allen  (Mass.),  574.  But  the  doc- 
defined  charity,  or  for  any  specified  char-  trine  of  cy  pres,  formerly  pushed  to  a 
itable  use.  Soc.  for  Prop,  of  Gospel  v,  most  extravagant  length,  is  now  much 
Atty.-Gen.,  3  Russ.  142;  Well  Beloved  restrained.  Atty.-Gen.  v.  MtnshuU,  4 
V.  Jones,  I  Sim.  &S.  43;  Magill  v.  Brown,  Ves.  14. 

Brightly  (Pa.).  347;  Evan.  Association's  6.  Bisp.  Eq.,  sec.  136;  Perry  Trusti. 

Appeal,  35  Pa.  Sl  3x6;  Beall  v.  Fox,  4  sec.  737. 
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having  once  vested  in  the  charity,  does  not  go  to  the  heirs  at  law 
au  a  resulting  trust,  but  is  to  be  applied  by  the  court  of  chancery, 
m  the  exercise  of  its  jurisdiction  in  equity,  as  near  the  testator's 
particular  directions  as  possible^  to  carry  out  his  general  charitable 
intent.^  The  cypres  doctrine,  thus  restricted,  has  been  approved 
in  many  of  the  States,  but  it^as  been  entirely  repudiated  in  others.* 

1.  Gray,  J.,  in  Jackson  v,  Phillips,  14  ness  of  the  obiect  is  no  objection  to  a 
Allen  (Mass.),  580.  The  same  judge  also  trust,  provided  tt  is  for  a  charity,  is  rec- 
says  of  charitable  trusts:  '*The  instru-  ogniied."  Bisp.  Eq.  sec.  130. 
ments  creating  them  should  be  so  con-  In  the  following  cases  the  judicial  doo- 
strued  as  to  give  them  effect  if  possible,  trine  of  cypres  has  been  favorably  con- 
and  to  carry  out  the  general  intention  of  sidered:  Burr  v.  Smith,  7  Vt.  241;  How- 
the  donor,  when  clearly  manifested,  even  ard  v.  Amer.  Peace  Soc.,  49  Me.  302; 
if  the  particular  form  or  manner  pointed  Derby  v,  Derby,  4  R.  I.  439;  Winslow  v, 
out  bv  him  cannot  be  followed."  Russell  Cummings,  3  Cush.  (Mass.)  358;  Bliss  v, 
V.  Allen,  107  U.  S.  182.  The  doctrine  is  Amer.  Bible  Soc.,  2  Allen  (Mass.),  334; 
fully  discussed  in  Philadelphia  V.  Girard*s  Amer.  Acad,  v.  Harvard  Coll.,  12  Graj 
Heirs.  45  Pa.  St.  9,  in  which  Lowrie,  C.  (Mass.),  582;  Jackson  v,  Phillips.  14  Al- 
J.,  says:  **The  meaning  of  the  doctrine  len  (Mass.),  539;  Academy  v.  Clemens, 
of  cypres  as  received  by  us  is,  that  when  $0  Mo.  167;  Kiefer  v.  German-Ainer. 
a  definite  function  or  duty  is  to  be  per-  Seminary,  46  Mich.  636;  Gilman  v.  Ham- 
formed,  and  it  cannbt  be  done  in  exact  ilton,  16  111.  225;  Moore  v,  Moore,  4 
conformity  with  the  scheme  of  the  person  Dana  (Ky.).  354:  Philadelphia  v.  Girard's 
or  persons  who  have  provided  for  it,  it  Heirs,  45  Pa.  St.  9;  Manners  v,  PhiU- 
must  be  performed  with  as  close  approxi-  delphia  Library  Co.,  93  Pa.  St.  165. 
mation  to  that  scheme  as  reasonably  prac-  In  the  following  cases  the  doctrine  has 
ticable;  and  so,  of  course,  it  must  be  en-  been  repudiated  or  criticised:  Fontain  v. 
forced.  It  is  the  doctrine  of  approxima-  Ravenel,  17  How.  (U.  S.)  369;  Carter  f. 
tion,  and  it  is  not  at  all  confined  to  the  Balfour,  19  Ala.  814;  White  v.  Fisk.  32 
administration  of  charities,  but  is  equally  Conn.  31;  Grimes  v,  Harmon,  35  Ind. 
applicable  to  all  devises  and  contracts  198;  Lepage  v,  McNamara,  $  Clarke 
wherein  the  future  is  provided  for,  and  it  (Iowa),  124;  McAulev  v.  Wilson,  i  Dev. 
is  an  essentia)  element  of  equity  juris-  E(|.  (N.  Car.)  276;  Venable  v.  Coffman, 
prudence/*  Of  the  rule  stated  in  the  text  2  W.  Va.  310;  Thomson's  Exec.  v.  Nor- 
a  high  authority  says:  "  This  doctrine  ris,  5  C.  E.  Green  (N.  J.),  522;  Beekman 
seems  to  be  free  from  objection;  for  it  v.  Bonsor,  23  N.  Y.  298;  Bascom  v.  Al- 
will  be  observed  that  thus  stated  it  avoids  bertson,  34  N.  Y.  584;  Pringle  v.  Dorsey, 
both  of  the  extravagant  conclusions  to  3  S.  Car.  (N.S.)  509.  See  also,  for  statutes 
which  Uie  prerogative  cypres  doctrine  led.  on  the  subject  in  Pennsylvania,  Act  of 
The  gift,  if  for  a  charity  generally,  must  April  26,  1855,  sec.  10,  P.  L.  331;  and  in 
be  made  to  trustees,  thus  avoiding  the  Georgia,  Code,  sec.  2468. 
mischief  of  turning  the  court  into  a  trus-  Sxamplfli  of  the  Applioati«B  of  th«  C]r 
tee  for  a  general  charity;  while,  on  the  Pros  Doetrlno. — A  bequest  to  A.,  his  exec- 
other  hand,  there  must  be  no  intention  utors  and  administrators,  desiring  him 
to  limit  the  gift  to  a  particular  institution  to  dispose  of  it  in  such  charities  as  he 
or  mode  of  application,  which  avoids  the  sees  fit,  recommending  poor  clergymen 
obnoxious  cypres  doctrine  in  those  cases  with  large  families  and  good  characters, 
in  which  bequests  were  made  to  particu-  upon  the  death  of  the  testator  nine  yean 
lar  charitable  uses,  but  which  were  ap-  after  A.'s  death,  was  executed  by  the 
plied  by  the  exercise  of  the  prerogative  court,  having  particular  regard  to  the 
to  different  objects,  because  the  use  des-  recommendation.  Moggridge  v,  Thack- 
ignated  was  illegal."    Bisp.  Eq.  sec.  129.  well,  i  Ves.  J.  464;  3  Bro.  C.  C.  517. 

8.  ''There  seems,  indeed,  to  be  no  A  testator  in  1627 bequeathed  ;£^iooo,  the 
valid  reason  why  the  judicial  cypres  doc-  Income  of  which  was  to  be  distributed 
trine,  as  explained  in  Jackson  v,  Phillips)  for  the  relief  and  ransom  of  poor  cap- 
should  not  be  approved  in  all  those  tives  taken  by  the  Turkish  pirates,  and 
States  wherein  the  statute  of  Elizabeth  £1000,  the  income  of  which  was  to  be 
has  been  decided  to  be  in  force,  or  where  applied  to  the  poorest  of  his  kindred; 
its  principles  have  been  adopted  by  the  both  sums  were  so  invested  in  land  as  to 
law  of  the  State;  in  other  words,  in  those  increase  enormously  in  value;  under  aii« 
States  where  the  doctrine  that  indefinite-  thority  of  an  act  of  Parliament  the  moiety 
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11.  lAOidaiiti  of  OharitaUe  Vim — If  the  trust  is  a  valid  one«  and 
the  directions  for  its  management  are  plain,  the  trust  will  not  be 
allowed  to  fail  for  want  of  a  trustee.^  The  heirs  or  other  persons 
interested  may  bring  a  bill  to  test  the  legality  of  the  trust ;  after 
the  trust  has  been  established,  the  remedy  for  the  redress  of  abuse 
or  mismanagement  is  by  Dili  or  information  of  the  attomey^eneral, 
representing  the  public  interests,  and  in  such  a  case  the  trust  estate 
does  not  revert  to  the  heirs  of  the  donor.*  If  the  trust  is  not  for 
a  general  public  charity,  but  for  a  corporation  or  persons  having 
vested  rights,  the  suit  cannot  be  brought  by  the  attorney-general, 
but  must  be  brought  by  those  whose  rights  are  infringed.*  A 
charitable  gift  must  be  accepted  and  held  upon  the  same  terms 
upon  which  it  was  given ;  th^  donees  cannot  change  the  uses  at 
will  or  for  mere  convenience.*  This,  however,  does  not  forbid  a 
religious  society  after  altering  its  faith  from  using  funds  given  it 
for  general  purposes.*     The  rules  against  perpetuities  do  not  apply 

for  the  first  object  was  devoted  to  the  exercised  by  the  trustees,  and  they  die 
second.  Atty.-Gen.  v,  Northumberland  during  the  pendency  of  a  prior  life  estate, 
(Duke),  38  L.  T.  N.  S.  245.  A  bequest  the  court  will  not  exercise  the  discretion 
for  the  redemption  of  British  slaves  in  and  the  gift  will  fail.  Fontain  v,  Rave- 
Turkey  and  Barbary  having  ceased  to  be  nel,  17  How.  (U.  S.)  369;  Zeissweiss  v, 
applicable  for  that  purpose,  was  directed  James,  63  Pa.  St.  465.  A  formal  rejec- 
co  be  applied  to  kindred  charities  as  tion  hj  a  town  as  trustee  for  a  charitable 
nearly  like  the  original  purpose  as  pos-  use  will  not  cause  the  ^t  to  fail,  but  a 
sible.  Atty.-Gen.  v.  Ironmongers  Co.,  new  trustee  will  be  appointed.  Trustees 
3  Beav.  313.  Bequests  made  to  be  ex-  v.  Whitney,  3  N.  Eng.  Rep.  (Conn.)  573. 
pended  in  the  circulation  of  books,  news-  2.  Wellbeloved  v,  Jones,  i  Sim.  &  S. 
papers,  the  delivery  of  speeches,  lectures,  40;  Ludlow  v.  Greenhouse,  I  Bligh  (N. 
and  such  other  means  as  in  the  judgment  S.),  17;  Atty.-Gen.  v,  Gainson,  xox  Mass, 
of  the  trustees  would  create  a  public  sen-  223;  Bieatty  v.  Kurtz,  2  Pet.  (U.  S.)  566; 
timent  that  would  put  an  end  to  negro  Russell  v.  Allen,  X07  U.  S.  182. 
slavery  to  the  United  States,  and  for  the  8.  Atty.-Gen.  v.  Meeting  House,  3 
benefit  of  slaves  escaping  from  the  slave-  Gray  (Mass.),  i:  Atty.-Gen.  v.  Merrimaclc 
holding  States,  became  inapplicable  to  Mfg.  Co.,  14  Gray  (Mass.),  586;  Perry 
those  objects  by  reason  of  the  abolition  Trusts,  sec.  732. 

of  slavery,  and  it  was  held  that  the  funds  4L  Gilman  v.  Hamiltoo,  16  IlL  925; 
should  be  applied  to  the  nearest  similar  Perry  Trusts,  sec.  733. 
use.  Jackson  tr.  Phillips,  14  Allen  (Mass.),  0.  Perry  Trusts,  sec.  733,  734.  735. 
539.  Where  a  religious  body  becomes  divid«i 
1.  "If  the  founder  describes  the  gen-  and  the  right  to  the  corporate  property 
eral  nature  of  a  charitable  trust,  he  may  is  in  conflict,  the  civil  courts  will  con- 
leave  the  details  of  its  administration  to  siderand  determine  which  of  the  divisions 
be  settled  by  trustees  under  the  superin-  /-submits  to  the  regular  order  of  the  diurch, 
tendence  of  a  court  of  chancery ;  and  an  local  and  general.  This  division  is  en- 
omission  to  name  trustees,  or  the  death  titled  to  the  property.  In  determining 
or  declination  of  the  trustees  named,  will  which  of  the  divisions  has  maintained  the 
not  defeat  the  trust,  but  the  court  will  correct  doctrine,  the  findings  of  the  su* 
appoint  new  trustees  in  their  stead."  preme  ecclesiastical  tribunal  of  the  de- 
Riissell  V,  Allen,  107  U.  S.  182;  Moore  nomination  in  question  are  binding  upon 
V,  Moore,  9  Dana  (Ky.),  354;  Byers  v.  the  civil  courts.  McGinnis  v,  Watson. 
McCartney,  62  Iowa,  339;  Fuller  v.  Grif-  41  Pa.  St.  9;  Ramsey's  Appeal,  88  Pa. 
fin,  3  Vt.  400;  McGirr  V.  Aaron,  i  P.  &  St.  60;  Ferraria  v,  Vasconcellos,^3i  III. 
W.  (Pa.)  49.  And'see  Cincinnati  v.  2S;  Brunnenmeyer  v.  Buhre,  32  111.  183; 
White,  6  Peters  (U.  S.),  433.  But  if  the  Second  Eccl.  Soc.  v.  First  Eccl.  Soc., 
gift  can  be  applied  by  the  trustee  to  other  23  Conn.  255;  Kniskem  v,  Lutheran 
than  charitable  purposes,  the  gift  will  be  Churches,  i  Sand.  Ch.  (N.  Y.)  439;  Baker 
void.  Morice  v.  Bishop  of  Durham,  9  v.  Fales,  16  Mass.  488;  First  Presb.  Soc. 
Ves.  '404.     Where  a  discretion  is  to  be  v,  Fales,  25  Ohio  St.    128;  Bellport  v. 
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to  trusts  for  charities,  and  such  trusts  may  be  created  for  the  pay- 
ment  of  the  income  forever  for  the  charitable  purposes  of  the 
donor,*  Property  vested  for  such  purposes,  however,  does  not  te- 
come  inalienable,  for  it  may  be  sold  by  decree  of  the  court.*  In 
the  absence  of  statutory  regulations,  there  is  no  limit  beyond  which 
accumulations  may  not  be  permitted  in  favor  of  a  charity,*  When 
an  estate  for  charitable  uses  has  vested  in  the  trustees,  all  illegal 
conditions  and  restraints  which  are  incidental  to  the  trust  and  not 
of  the  essence  of  the  gift  will  be  void,  leaving  the  estate  to  be 

Tooker,  39  Barb.  (N.  Y.)  256;  Robertson  against  perpetuities  does  not  apply  to 

V.  Bullions,  I  Kern.  (N.  Y.)  256;  Den  v,  charities,  it  follows  that  if  a  gift  is  made 

Bolton,  12  N.  J.  L.  206;  Smith  v.  Sworm-  to  one  charity  in  the  first  instance,  and 

stedt,  16  How.  (U.  S.)  288;  Watson  v,  then  over  to  another  charity  upon  the 

Jones,  13  Wall.  (U.  S.)  680;  Bouldin  v»  happening  of  a  contingency  which  may 

Alexander,   15  Wall.  (U.  S.)  131;  White  or  may  not  take  place  within  the  limit  of 

Lick  Q.  M.  of  Friends  v.  Alexander,  89  that  rule,  the  limitation  over  to  the  second 

Ind.  136;  s.  c,  4  Am.  &  Eng.  Corp.  Cas.  charity  is  good.     Christ's   Hospital    v. 

87.    See  also  note,  4  Am.  &  Eng.  Corp.  Grainger,  16  Sim.  84,  100;  McDono^h  v. 

Cas.  112.    Where  a  bequest  is  made  for  Murdoch,  15  How.  (U.  S.)  367;  Jones  v. 

a  church,  to  take  effect  whenever  a  con-  Habersham,  107  U.  S.  174;  Trustees  r. 

gregation  should  be  formed,  the  proper  Whitney,  3  N.  Eng.  Rep.  (Conn.)  573. 

ecclesiastical  authorities  are  the  judges  But  see  exceptions  to  the  rule  in  Wet- 

of  the  formation  of  such  congregation,  more  v,  Parlcer,  52  N.  Y.  450;  Phelp*8 

Fidelity  Ins.,  etc.,  Co.'s  Appeal,  99  Pa.  Exec,  v.  Pond,  23  N.  Y.  69;  Jocelyn  v, 

St.  443.  Nott,  44  Conn.  55;  DeWolf  v.  Lawson, 

1.  "  Being  for  objects  of  permanent  61  Wis.  469.    See  also,  generally,  Gray 

interest  and  benefit  to  the  public,  they  on  Rule  against  Perpetuities, 

may  be  perpetual  in  their  duration,  and  8.  If  "  lapse  of  time,  or  changes  as  to 

are  not  within  the  rule  against  perpetu-  the  condition  of  the  property  and  of  the 

ities.*'    Russell  v,  Allen,  107  U.  S.  182.  circumstances  attending  it,  have  made  it 

A  gift  in  trust  for  a  charity  not  existing  prudent  and  beneficial  to  the  charity  to 

at  the  date  of  the  gift,  and  the  beginning  alien  the  lands,  and  vest  the  proceeds  in 

of  whose  existencjc  is  uncertain,  or  which  other  funds  or  in  a  different  manner,  it 

is  to  take  effect  upon  a  contingency  that  is  competent  for  this  court  to  direct  such 

may  possibly  not  happen  within  a  life  or  sale  and  investment,  taking  care  that  no 

lives  in  being  and  twenty-one  years  after-  diversion  of  the  gift  be  permitted.     Lord 

wards^  is  valid,  provided  there  is  no  gift  Langdale,  the  Master  of  the  Rolls,  ob- 

of  the  property  meanwhile  to  or  for  the  served  in  Attomey*General  v.  South  Sea 

benefit  of  any  private  corporation  or  per-  Company,  4  Bevan,  458:  '  It  is  plain  that 

son.     Inglis  v.  Sailors'  Snug  Harbor,  3  in  ordinary  cases  a  most  important  part 

Pet  (U.  S.)  99;  McDonogh  v,  Murdoch,  of  this  duty  is  to  preserve  the  property, 

15  How.  (U.  S.)  367;  Ould  V,  Hospital,  but  it  may  happen  that  the  purposes  of 

95  U.  S.  303;  Russell  V.  Allen,  107  U.  S.  the  charity  may  be  best  sustained  and 

182.  These  cases  are  in  accord  with  Eng*  promoted  by  alienating  the  specific  prop- 

lish  decisions  of  the  highest  authority:  erty.    The  law  has  not  forbidden    the 

Atty.-Gen.  v.  Downing,  i  Dick.  414,  2  alienation,  and  this  court,  upon  various 

Amb.  550;  Atty.-Gen.  v,  Bowyer,  3  Ves.  occasions,  with  a  view  to  promote  inter* 

714,   5  Ves.  300,  8  Ves.  256;  Chamber-  ests  of  charities,  has  not  thought  it  neces- 

layne  v.  Brockett,  L.  R.  8  Ch.  App.  206.  sary  to  preserve  the  property  in  specie^ 

See  also  Sanderson  v.  White,  18  Pick,  but  has  sanctioned  its  alienation.'"  Stan- 

fMass.)  328;   Odell  tf.  Odell,    10  Allen  ley  v,  Colt,  5  Wall.  (U.  S.)  169.     In  this 

(Mass.),  I.    A  direction  that  real  estate  case  a  proviso  against  sale  of  the  property 

devised  for  charitable  uses  should  not  be  devised  to  an  ecclesiastical  society  was 

alienated  makes  no  perpetuity    in    the  held  a  limitation  in  trust  and  not  a  com- 

sense  forbidden  by  the  law,  but  only  a  mon-law  condition,'  and  Uiat  the  legisla- 

perpetuity  allowed  by  law  and  equity  in  ture  of  Connecticut  could  exercise  the 

the  cases  of  charitable  trusts.     Perin  v.  power  of  the  court  of  chancery  of  England 

Carey,  24  How.  (U.  S.)  465.    An  estate  is  in  directing  the  alienation  of  the  property, 

no  more  perpetual  in  two  successive  chari-  8.  Bisp.   Eq.  sec.   133;  Perry  Trusts, 

ties  than  in  one  charity,  and,  as  the  rule  sees.  393-400,  738. 
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Upon  DoBion* 


managed  legally  for  the  purposes  of  the  trust.^  The  statute  of 
limitations  does  not  ordinanly  run  against  a  trust  for  charitable 
uses.* 

12.  Beftndntt  upon  Donon. — Under  the  English  statutes  of 
mortmain  gifts  for  religious  or  charitable  purposes  are  void  unless 
executed  by  deed  in  the  presence  of  two  witnesses  twelve  months 
before  the  donor's  death,  and  enrolled.*  These  statutes  are  not 
in  force  in  this  country,*  but  in  several  States  there  have  been  re- 
straints imposed  as  to  the  time  prior  to  decease,  and  the  amount 
which  a  donor  may  give  to  charitable  objects.* 


1.  Perry  Trusts,  sec.  739:  Philadel- 
phU  V.  Girard's  Heirs,  45  Pa.  St  9. 

%,  Perry  Trusts,  sec.  745. 

3.  9  Geo.  II.  c.  06(1736).    The  statute^ 
of  43  Eliz.  c.  4  had  repealed  the  earlier 
mortmain  acts. 

4L  Perin  v.  Carey,  24  How.  (U.  S.)  465. 

A.  In  Cali/orma  by  the  provisions  of 
the  code  a  h^quest  or  devise  can  be  made 
only  by  a  will  executed  thirty  days  prior 
to  the  testator's  death,  and  cannot  exceed 
one.  third  of  bis  esute.     Code,  sec.  131 3. 

In  Georgia  the  code  provides:  *'  No 
person  leaving  a  wife  or  child  or  de- 
scendants of  a  child  shall  by  will  devise 
more  than  one  third  of  his  estate  to  any 
cbariuble,  religious,  educational,  or 
civil  institution,  to  the  exclusion  of  such 
wife  or  child;  and  in  all  cases  the  will 
containing  such  devise  shall  be  executed 
at  least  ninety  days  before  the  death  of 
the  testator,  or  such  devise  shall  be  void." 
Code,  sec.  2419.  This  does  not  invali- 
date  a  charitable  devise  contained  in  a  will 
executed  within  ninety  days  before  the 
testator's  death,  unless  he  leaves  a  wife 
or  child  or  descendants  of  a  child.  Jones 
V.  Habersham,  107  U.  S.  174. 

In  Kentucky  no  church  or  society  of 
Christians  can  acquire  more  than  fifty 
acres  of  land. 

In  Maryland  all  gifts,  sales,  and  de- 
vises  of  land  or  personalty  to  religious 
sects  or  for  religious  uses,  without  the 
prior  sanction  of  the  legislature,  are  void, 
except  of  land  not  exceedmg  five  acres, 
for  a  church,  parsonage,  or  cemetery, 
and  actually  so  used.  Decl.  of  Rights, 
•ec.  38. 

In  Missouri  gifts,  sales,  or  devises  of 
land  for  religious  purposes  are  prohibited, 
except  one  acre  for  a  church.  ConsL 
art.  i.  sec.  13. 

In  New  York  no  devise  to  a  corpora- 
tion is  valid  unless  expressly  authorized 
by  its  charter  or  by  statute  to  take  by 
devise.  Hence  a  devisq  of  lands  in  this 
State  to  the  United  States  for  the  na- 
tional debt  is  void.  U.  S.  v.  Fox,  94 
U.  S.  315;  s.  c,  5a  N.  Y.  530. 


Corporations  created  under  the  act  of 
x848,c.3i9,are  restricted  to  (10.000  yearly 
income,  and  all  gifts  to  be  valid  must 
have  been  made  or  devised  two  months 
before  the  donor's  death.  Stephenson  v. 
Short,  92  N.  Y.^433;  s.  c,  X  Am.  &  Eng. 
Corp.  Cas.  607.* 

There  is  also  a  general  provision  by 
the  Act  of  1 860,  c.  360,  that  no  person 
having  a  husband,  wife,  child,  or  parent 
shall  by  his  or  her  last  will  or  testament 
devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious, 
or  missionary  society,  association,  or 
corporation,  in  trust  or  otherwise,  more 
than  one  half  part  of  his  or  her  estate 
after  the  payment  of  his  or  her  debts. 

In  Ohio  a  devise  or  bequest  to  a  chari- 
table, religious,  or  educational  purpose 
by  a  testator  leaving  'issue  or  adopted 
children  is  void  unless  made  at  least  one 
year  before  the  testator's  death.  Rev. 
Stat.,  sec.  591s* 

In  Pennsylvania  a  devise,  bequest,  or 
conveyance  for  religious  or  charitable 
uses  is  void  unless  done  by  deed  or  will 
attested  by  two  credible  and,  at  the 
time,  disinterested  witnesses,  at  least 
one  calendar  month  before  the  de- 
cease of  the  testator  or  alienor.  Act  of 
1855,  Purd.  Dig.  252.  Under  this  statute 
a  testator  may  provide  that  a  subsequent 
will  shall  only  act  as  a  revocation  of 
a  former  will  making  charitable  be-' 
quests  in  case  he  shall  live  beyond  the 
month.  Hamilton's  Estate,  74  Pa.  St. 
69.     It  does  not  apply  to  an  executed 

S'ft  made  to  a  charity  within  the  month. 
cGlade's  Appeal.  99  Pa.  St.  338. 

A  beauest  for  masses  for  the  repose  of 
testator  s  soul  is  a  religious  use  within 
this  act.  Rhymer's  Appeal,  93  Pa.  Sl 
142. 

Who  may  b§  TtvftM.^A  corporation 
may  hold  and  execute  a  trust  for  chari- 
table objects  in  accord  with  or  tending  to 
promote  the  purposes  of  its  creation, 
although  ittch  as  it  might  not  by  its 
charter  or  by  seneral  laws  have  authority 
itself  to  establish  or  to  spend  its  corpo- 
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CHABT  refers  ordinarily  to  maps  for  seamen  or  boatmen ;  but 
for  twenty-five  years  it  has  been  further  used  to  signify  sheets  on 
which  information  is  exhibited — ^as  historical  charts.  Charts  of  the 
latter  sort,  at  least  when  of  a  literary  rather  than  of  an  art  nature,  are 
not  contemplated  by  the  word  "  chart"  in  American  copyright  law.* 

rate  laws  for.    A  city,  for  instance,  mav  and  the  real  object  of  the  charity  would 

take  a  devise  in  trust  to  maintain  a  col-  be    defeated.  .  .  .  Damages  are  to  be 

lege,  an  orphan  asylum,  or  an  asylum,  paid  from  the  pocket  of  Uie  wrongdoer, 

Vidal  V,  Girard's  Executors,  2  How.  (U.  not  from  a  trust  fund."    Lord  Campbell, 

S.)  127;  McDonogh  v,  Murdoch.  15  How.  in  Feoffees  of  Heriot's  Hospiul  v.  Ross, 

(17.  S.)  367;  Perin  v.  Carey.  24  How.  (U.  12  CL  &  Fin.  507.     Sec  also  Russell  v. 

S.)  465;  Barnum  v.  Baltimore.  62  Md.  275;  Men  of  Devon,  2  T.  R.  672-3;  Riddle  v. 

s.  c,  6  Am.  &  Eng.  Corp.  Cas.  203  (see  Proprietors,  etc.,  7  Mass.  187. 

flote);  Philadelphia  v.   Elliott,  3  Rawie  In  McDonald  v,  Mass.  Gen.  Hosp., 

(Pa.),  170;  2  Dill.  Mun.  Corp.  (3d  Ed.)  120  Mass.  432,  the  principle  was  applied 

sees.  567,  goQ.  to  an  action  for  injuries  sustained  by  neg- 

It  seems  that  the  purposes  of  the  trust  ligent  and  unskilful  surgical  treatment ; 

should  be  ''germane  to  the  objects  of  and  in  Perry  z/.  House  of  Refuge,  63  Md. 

the  incorporation,"  and  *'  relate  to  mat-  20;  s.c,  6  Am.  &  Eng.  Corp.  Cas.  291,  to 

ters  which  will  promote  and  aid  and  an  action  for  injuries  sustained  by  a  mail- 

perfect  those  objects. "    Vidal  v.  Girard's  cious  assault  by  teachers  of  the  institution. 

Executors,  2  How.  (U.  S.)  189;  Jones  v.  It  has  been  held  that  the  provisions  of  the 

Habersham,  107  U.  S.  174.  charter  of  a  defendant  corporation  do  not 

A  county  may  be  trustee  of  a  fund  to  alone  establish  its  right  to  exemption  from 
aid  the  poor  of  a  township.  Lawrence  liability  for  negligence;  the  facts  regard- 
Co.  V,  Leonard,  34  Leg.  Int.  (Pa.)  104.  ing  the  actual  objects  of  the  corporation 
But  it  has  been  held  that  townships  are  should  appear  by  proofs.  Boyd  v.  In- 
not  proper  trustees  of  a  charity  for  edu-  surance  Patrol,  113  Pa.  St  269. 
eating  poor  orphan  children.  Mason  v,  AuthoritlM  on  Charitlat. — The  English 
Church,  27  N.  J.  E^.  47.  textbooks  are:  Boyle's  Practical  Treatise 

A  gift  to  a  charity  may  be  good,  al-  on  Charities,  1837;  Duke  on  CHiaritable 
though  it  requires  a  future  incorporation  Uses  (Bridgeman's  Edition),  1805;  Fin- 
to  carry  it  into  effect.  Ould  v.  Hospital,  lason  on  Charitable  Trusts,  i860;  Francis 
95  U.  S.  303;  Inglis  V,  Sailors'  Snug  on  Charities,  1855;  Heme  on  Charitable 
Harbor,  3  Pet.  (U.  S.)  99.  Uses,   1663;  Tudor.  1871;  Cook  &  Ha- 

SzAmption  of  CharitiM  from  Taxation. —  wood  on  Charitable  Trust  Acts,  1867; 

An  exemption  of  the  property  of  religious,  Whiteford,  1878;  Kenny    on  Endowed 

charitable,  and  educational  institutions  Charities,  1880. 

will  be  construed  to  extend  only  to  the  In  this  country  the  only  single  treatise 

property  actually  used  for  the  religious,  is  by  T.  W.  D wight  (1863),  being  his  ar- 

charitable,  or  educational  purpose,  and  gument  in  the  Rose  will  case.    4  Abb. 

not  to  other  property  held   by  it  as  a  App.  Dec.  (N.  Y.)  108.     But  the  subject 

source  of  revenue  or  capable  of  being  ap-  is  fully  treated  in  Perry  on  Trusts,  ch.  23, 

plied  to  such  use.     Baltimore  v.  Grand  and  more  briefly  in  Bispham's  Principles 

Lodge,  3  Am.  &  Eng.  Corp.  Cas.  41s;  of  Equity,  parti.,  chap.  5;  Story's  Equity^ 

Lima  v,  Lima  Cemetery  Assoc,  5  Am.  &  chap.  32. 

Eng.  Corp.  Cas.  547;  Pittsburg  v.  Me-  A  summary  of  American  cases  is  ap- 

chanics'  Assoc.  8  Am.  &  Eng.  Corp.  pended  to  the  reprint  o^  Vidal  v.  Girards 

Cas.  484.  and  notes  to  each  case.  Executor    in    3    Sharswood    &    Budd's 

Liability  of  Charitable  Funds  for  Torts.  Leading  Cases,  in  the  American  Law  of 
— "  It  seems  to  have  been  thought  that  Real  Property  (Phila.  1887),  332.  The 
if  charity  trustees  are  guilty  of  a  breach  opinion  by  Story,  J.,  in  that  case,  and  in 
of  trust,  the  persons  damnified  thereby  Jackson  v.  Phillips,  4  Allen  (Mass.),  $39* 
have  a  right  to  be  indemnified  out  of  the  by  Gray,  J.  (now  of  the  Supreme  Court  of 
trust  funds.  That  is  contrary  to  all  rea-  the  United  States),  are  especially  corn- 
son  and  justice  and  common-sense,  prehensive  and  valuable. 
Such  a  perversion  of  the  intention  of  the  1.  Taylor  v.  Gilman,  24  Fed.  Rep.  632. 
donor  would  lead  to  the  most  inconven-  iBsuranoe  of  Ship.  —  Insurance  under 
lent  consequences.  The  trustees  would  the  word  '*  ship"  covers  charts,  in  some 
iti  that  case  be  indemnified  against  the  ports  at  least,  as  Boston ;  not  so,  it  seems, 
consequences  of  their  own  misconduct,  in  Hamburg,     i  Phillips  on  Insurance, 
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§  468;  a  Panons  on  Maritime  Law,  903,  OI^Mli  of  Copjrigkt.^Maps  and  charti 

jKH.    Bat  if  the  master  were  accnstoroed  are  distinctly  named    in  the  copjrrifl^ht 

to  bay  the  charu,  compasses,  sextants,  lafrs  as  objects  of  copyrij^ht. 

etc..  on  his  own  account,  it  woald  be  Original   Work. — Difficulty  respecting 

doobtful  whether  the  word  "  ship"  woald  this  is  necessarily  felt  in  the  case  3l 

cover  them,  in  the  absence  of  a  oaage  to  charts,  **  where  there  is  not,  and  cannot 

that  effect.    2  Parsons  on  Martime  Law,  be,  any  originality  in  the  facts  or  mate- 

S03.  904.  rials  of  which  they  are  composed,  and 

Oopjxight  in  charts  exists,  to  a  limited  which  facts  and  materials  are  equally 

degree,   at   comtnon  law.      Though    the  opentoalK" 

anthor  has  not  obtained  the  statutory  As  to  purely  original  work,  it  is  very 
copyright,  yet  by  the  common  law,  so  clear  that  the  copyright  of  one  chart  does 
long  as  the  charts  are  unpublished,  he  has  not  prevent  another  author  from  design- 
the  same  right  of  exclusive  enjoyment  of  ing  another  chart  by  independent  labor 
them  as  of  any  other  species  of  personal  of  his  own,  since  the  material  is  open  to 
property,  for  by  his  possession  they  have  all.  But  where  one  has  gone  to  pains 
proprietary  marks,  and  are  distinguish-  and  expense  in  executing  and  copyright- 
able property.  Rees  v.  Peltser,  75  111.  ing  a  chart,  that  chart  itself  cannot  be  the 
47S;  Prince  Albert  v.  Strange,  %X>^Q^.  6l  object  of  servile  imitation.  Say  re  v. 
Sm.  652.  In  the  last  case,  ir  was  held  Moore,  i  East,  361 ;  Blunt  0.  Patten,  3 
that  distrihuttoH^  to  private  friends ^  of  a  Paine,  397;  Johnson  v.  Donaldson,  3 
fcw  copies  of  etchings  did  not  amount  to  Fed.  Rep.  22. 
a  publication.  The  following  rule  is  laid   down   in 

Htporft  in  Vavy  ]>epartBMnt,  upon  the  Copinger's  Law  of  Copyright,  in  the  first 

express  understanding  that  the  chart  was  edition,  page  90:  **  The  rule  appears  now 

not  to  be  published  except  by  the  plaintiff,  to  be  settled  that  the  compiler  of  a  work 

was  held  not  to  amount  to  publication,  in  which  absolute  originality  is  of  neces- 

Bluat  V.  Patten,  2  Paine*s  C.  C.  Rep.  sity  excluded  is  entitled,  without  exposing 

397.  himself  to  a  charge  of  piracy,  to  make 

Bale   to   City — Estoppel — Partasn. —  u^e  of  preceding  works  upon  the  subject, 

VHiere  one  of  several  owners  sold  a  copy  where  be  *'  t)estows  such  mental   labor 

of  a  map  of  the  city  of  Chicago  to  that  upon  what  he  has  taken,  and  subjects  it 

city,  after  the  great  fire  had  consumed  all  to  such  revision  and    correction  as  to 

other  maps  except  one,  also  held  b^  his  produce  an  original  result ;  provided  that 

firm,  and  obtained  a  very  high  price  by  he  does  not  deny  the  use  made  of  such 

representing  to  the  councils  and  to  the  preceding  works,  and  the  alterations  are 

finance  committee,  of  which  bodies  he  not  merely  colorable."    Lord  Mansfield 

vras  a  member,  that  the  sale  would  cause  said:  *'  In  all  these  cases  the  question  of 

bis  firm  to  lose  their  monopoly,  it  was  fact  to  com^  before  a  jury  is,  whether 

held  that  all  the  owners  were  estopped  the  alteration  be  colorable  or  not  ?    There 

from  restraining  the  sale,  by  any  person,  must  be  such  a  similitude  as  to  make  it 

of  lithographic  copies.     Rees  v,  Peltzer,  probable  and  reasonable  to  suppose  that 

75  IIL  476.  one  is  a  transcript  of  the  other,  and  noth- 

Statatory  Oopyright.— In  Great  Britain,  ing  more  than  a  transcript.     So  in  the 

nukps  were  considered  formerly  as  artistic  case  of  prints :  no  doubt  different  men 

works,  but  by  s  &  ^  Vict  c.  45,  s.  2,  the  may  take    engravings    from    the    same 

protection  afforded  to  literary  works  is  picture.     The  same  principle  holds  with 

extended  to  charts.     **And  rightly  so,"  regard  to  charts;  whoever  has  it  in  his 

says  Sir  W.  M.  James,  L.  J.,  in  Stannard  intention  to  publish  a  chart  may  take 

V,  Lee.  6  Chanc.  Appeal,  349;  "for  maps  advantage  of  all  prior  publications.  There 

are  intended  to  give  information  in  the  is  no  monopoly  of  the  subject  here  any 

same  way  as  a  bool^  does.     A  chart,  for  more  than  in  the  other  instances;   but 

instance,  gives  similar  information  as  to  upon  any  question  of  this  nature  ike  jury 

sailing  rules;  maps  give  instruction  as  to  will  decide  whether  it  be  a  servile  imitation 

the  statistics  and  history  of  the  country  or  not.     If  an  erroneous  chart  be  made, 

portrayed."  God  forbid  it  should  not  be  corrected  even 

In  tks  Vaitid  States,  however,  charts  in  a  small  degree,  if  it  thereby  become 

continue  to  be  classed  with  works  of  art.  more  senriceable."     Sayre  v,  Moore,  i 

Taylor  v.   Gilman,  24  Fed.   Rep.  632.  East,  361,  note. 

But  doubtless  the  American  couru  will  Adaptiag  Old  Map  to  Comet  Priaeiplsi 
protect  as  a*' book"  any  chart  containing  cannot  be  considered  as  '*  servile  imita- 
work  of  a  literary  character.  A  '*  book  tion."  Thus,  in  the  last  case,  a  sea  chart 
nay  be  00  one  sheet  Drone  on  Copy-  made  as  a  plain  map  was  altered  accord- 
fight,  14a.  ing  to  the  Mercatorean  projection.    As 
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• 

the  old  chart,  except  in  low  latitudes,  Lawrence  v,  Dana,  z  Am.  L.  T.  R.  N.  S. 

could    not   give    information    witti    the  402. 

accuracy  necessary    to    navigators,  the  Judioial  Sale. — Sale  of  the  plates,  on 

alteration  was  an  essential  one,  and  not  execution,  does  not  pass  the  copyrigfaL 

a  piracy.  Stephens  v.  Cady,  14  How.  538;  Stevens 

BeduciBff  Chart  to  Smaller  Boale  is  not  v.  Gladding,  17  How.  447. 

"original     work;  it  is  piracy.     Farmer  According  to  a  dictum  of  the  United 

V.  Calvert,  etc.,  Co.,  5  Am.  L.  T.  Rep.  States  Supreme  Court,  the  copyright  is 

174.    See  also  Lawrence  v.  Dana,  3  Am.  not  subject  to  seizure  and  sale  on  execu- 

L.  T.  Rep.  N.  S.  436.  tion;   it  is  mere  "property  in  notion;" 

Township  Boundaries,  chart  of,  when  of  nor  does  it  exist  in  any  particular  State 
irregular  shape,  may  be  copyrighted,  or  district  Stephens  v,  Cady,  14  How. 
Farmer  V.  Calvert,  etc.,  Co.,  5  Am.  L.  T.  (U.  S.)  528.  And  see  Stevens  v.  Glad- 
Rep.  174.  ding,  17  How;  447. 

Cards  or  Tables  exhibiting  methodicallv  Creditor's  BiU.~It  was  intimated    in 

arranged   information  are  not  "charts  Stephens    tf.   Cady    that    the    copyright 

within   the  copyright    law.      Taylor  v.  might  be  reached  by  creditor's  bill,  but 

Gilman,  24  Fed.  Rep.  632.                           '  that  the  court  would  probably  have  to 

Card  EzhiUting  Colors  of  paints  sold  by  decree  a  transfer  in  the  mode  pointed  out 

a  dealer  is  neither  a  chart,  work  of  art,  in  the  act  of  Congress.     See  Murray  v. 

nor   book,   and  cannot  be  copyrighted.  Ager,  105  U.  S.  126. 

Ehret  v.  Pierce,  18  Blatchf.  (U.  S.  C.  C.)  Hew  Edition  of  Old  Chart  may  be  pro- 

302.  tected  by  the  original  copyright;  nor  will 

Advertising  Cards,  ote..  may  be  copy-  this  protection  be  lost  by  slight  additions 
righted,  when  they  contain  matter  useful  and  improvements.  But  if  the  improve- 
to  the  general  public,  but  not  when  mere  ments  are  material  it  is  a  new  chart,  and 
advertisements.  Ehret  v.  Pierce,  18  will  not  have  the  benefit  of  statutory 
Blatchf.  (U.  S.  C.  C.)  302;  Grace  v.  New-  copyright  unless  a  new  copyright  be 
man,  L.  R.  19  Eq.  623;  Hatten  v,  Arthur,  obtained.  Drone,  145. 
I  H.  &  M.  603.  Heading,  in  equity  suit  for  infringe- 

Vho  is  Xntitlad  to  Copyright. — Employ^  ment,  must  not  contain  voluminous 
er*s  right  to  copyright  chart  made  for  him  references  to  similarities.  These  are 
is  governed  by  the  general  copyright  law,  matters  of  evidence,  to  be  shown  by 
as  to  wl\ich  see  infra.  See  also  Copinger's  affidavits  or  exhibits.  Farmer  v.  Calvert, 
Copyright,  2d  Ed.  126;  Sweet  v,  Benning,  5  Am.  L.  T.  Rep.  172;  Stoty's  Eq.  PI.  % 
34  L.  J.  C.  P.  175;  Cox  V,  Cox,  II  Hare,  266.  ' 
118;  Grace  v,  Newman,  19  Eq.  Ca.  623;  Evideneo. — Discovery  will  not  be  com- 
Drone  on  Copyright,  243,  255.  U.  S.  pelled  by  a  court  of  equity,  where  it  will 
Rev.  St.  §  4952,  enables  the  "  proprietor"  subject  defendant  to  penalties  under  U. 
of  any  chart  to  obtain  copyright.  "There  S.  Rev.  St.  §  4965,  unless  these  a^e 
can  be  no  'reasonable  doubt  that  an  waived  expressly  by  the  plaintiff.  John- 
employer  may  become  such  proprietor  by  son  V,  Donaldson,  3  Fed.  Rep.  22:  Sto. 
virtue  of  the  contract  of  employment."  Eq.  PI.  §  575;  Daniell's  Chancery.  626. 
Drone,  257.  But  the  employer  **  cannot  Damages  under  IT.  8.  Bev.  Bt.  g  49C5 
be  considered  as  the  owner  of  what  is  are  penal.  Johnson  v,  Donaldson,  3  Fed. 
written  by  an  author  independently  of  Rep.  22;  Taylor  v.  Gilman,  24  Fed.  Rep. 
the  duties  for  which  the  latter  is  employed  632 ;  Farmer  v.  Calvert,  5  Am.  L.  T.  Rep. 
and  paid."    See  Shepherd  v.  Conquest,  168. 

17  C.  B.  427,  as  to  the  effect  of  suggestion  IniHngement  hy  Agent,  without  princi- 

of  the  work  by  employer.  Also  Copinger,  pal's  knowledge  or  consent,  cannot  sub- 

127:  Drone,  259.     Agreement  as  to  who  ject  principal   to  penalty  or  forfeiture, 

shall  own  may  be  implied  from  circum-  but  the  burden  may  be  on  him  to  show 

stances  and  conduct.  his  innocence.  Taylor  v.  Gilman,  24  Fed. 

Designer  and  Drawer. — Where  one  per-  Rep.  632.  See  Com.  v,  Nichols,  10  Mete, 
son  designed  a  map,  and  furnished  his  259;  Att.-Gen.  v.  Sidden,  i  Crompt.  &  T. 
own  rough  sketches,  newspaper  maps,  219;  Rex  v.  Gutch,  i  Moody  &  M.  433; 
official  reports,  etc.,  to  another,  and  fixed  Rex  v.  Almon,  5  Burr.  2686. 
the  proportion  and  contents  of  the  design,  §  4866  IT.  8.  B.  8.,  imposing  penalties, 
it  was  held  that  though  the  other  person  must  be  strictly  construed,    Taylor  v.  Gil- 
made  the  drawing,  yet  the  designer  was  man,  24  Fed.  Rep.  632. 
the    author  within    the  copyright   law.  8tatutory  Boquisites  must  be  strictly 
Stannard  v.   Harrison,   24  Law  Times  complied  with.     Parkinson  v,  Laselle,  3 
Rep.  570;  Drone,  254.  Sawyer,  333. 
Donee  of  chart  may  obtain  copyright.  Title  of  Chart — ^The  name  of  the  pub- 
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DtftBltkL  CHARTER,  Baflaittoi. 

CEASTSB.  (See  Franchise.)— Originally  the  word  seems 
to  have  been  used  as  including  all  sealed  instruments,  or  solemn 
acts  in  writing.  It  is  not  unfrequently  met  in  old  English  books, 
in  a  sense  equivalent  to  deed.  But  this  broad  and  general  use  of 
the  word  is  now  practically  obsolete.  It  is  retained  to  denote 
writings  emanating  from  government,  chiefly  the  following : 

1.  A  written  instrument  setting  forth  privileges  or  an  assurance 
of  rights,  granted  by  the  sovereign  power  to  the  people,  or  to  some 
large  class  of  them ;  such  as  magna  charta,  A  charter  is  granted 
by  the  sovereign,  a  constitution  established  by  the  people. 

2.  An  act  of  Parliament,  of  Congress,  or  of  a  State  legislature, 
creating  a  corporation,  is  called  the  charter  of  the  corporation.^ 

bllshers,  and  the  date  and  place  of  fuS-  of  acts,  reputation,  etc.  i  Dillon's  Munic. 

KcoHon,  were  held  not  to  be  a  part  ot  the  Corp.,  g  84. 

title^n  Amtfican  law.  Fanner  v,  Calvert,  Bepaal  of  charter  does  not  uke  place, 
5  Am.  L.  T.  Rep.  168.  where  both  may  stand  together,  i  DiU 
1.  Quoting  Abbott's  Law  Dicttonanr.  Ion's  Munic.  Corp..  §  87;  Bishop  on  Sta- 
in yV«j«j^A/ajfM,  under  the  constitution  tutory  Crimes,  §  156;  and  see  §  151. 
of  1874,  and  act  of  29th  April,  1874,  the  Bmolutioa  may  be,  in  England,  (i)  by 
courts  may  create  social  and  religious  act  of  Parliament;  (2)  by  loss  of  integral 
corporations;  while  the  State  government  part;  (3)  by  surrender;  (4)  by  forfeiture. 
(tMi  the  legislature)  grants  charters  for  In  the  United  States  it  may  only  be  by 
maaufactnring,  mining,  railroad,  and  act  of  the  legislature.  See  i  Dillons 
other  trading  corporations.  Munic.  Corp..  g  166(110). 

Xvaidpal  Corporatiomi  are  created,  in        Outline  of  Ordlnarj  Ximioipal  Ohartar. 

England,  by  act  of  Parliament  or  by  the  — See  i  Dillon's  Munic.  Corp.,  §  39. 
king's  charter,  usually  the  latter;  in  this        Aooeptanoe  of  the  charter  is  unneces- 

country,  by  statute  only.     Their  charters  sary,  unless  l\A  statute  requires  it.     i 

are  at  ike  will  of  the  legislature^  which  Dillon,  §  44;  Berlin  v,  Gorham,  34  N.  H. 

can  alter  or  repeal  at  pleasure.  266. 

By-laws. — Power  in  the  municipality  to        Delegation  of  Power  is  illegal.     Mayor 

make  reasonable  by-laws  would  exist  at  and     aider  men,     empowered    to    issue 

common  law,   but  the  limit  is  usually  licenses,  cannot  delegate  that  authority, 

fixed  by  the  charter  or  by  general  stat-  i  Dillon,  §96. 

utes.  tpaoial  Fowen  as  to  wharves,  ferries, 

laterprttation  of  Xnnldpal  Ohartor  is  etc.     See  i  Dillon,  title  Charter  in  index; 

according  to  general    doctrines.     Thus  also  infra. 

power  to  prohibit  sale  without  license  Private  Corporatiomi —The  charter  is 
implies  power  of  enforcement  by  imposi-  an  irrevocable  contract  between  such  a  cor- 
tion  of  penalty,  so  that  it  is  certain  and  poration  and  the  Sute.  Dartmouth  Col- 
reasonable.  Bishop  on  Statutory  Crimes,  lege  v.  Wood,  4  Wheat  (U.  S.)  663.  In 
%  25.  But  pouter  to  cause  forfeiture  of*  Pennsylvania^  however,  under  constitu- 
property  will  not  be  implied,  it  must  be  tional  and  statute  law,  the  legislature  has 
given  in  express  words.  power  to  alter,  revoke,  or  annul  any 
Proof  of  Ohartor.— (tf)  fudicial  Notice,  charter  of  incorporation  now  existing  and 
— Charter  of  municipality  will  be  taken  revocable,  or  any  that  may  hereafter  be 
notice  of  judicially  (i)  when  it  is  declared  created,  in  such  manner  that  no  injustice 
to  be  a  public  statute;  (2)  when  it  is  de-  shall  be  done  to  the  corporators, 
dared  to  be  public  or  general  in  its  Sminent  Domain. — A  charter  may  be 
nature  or  purposes,  though  there  be  no  taken  under  the  power  of  eminent  do- 
express  provision  to  that  effect,  i  Dil-  main.  Phila..  etc.,  Co.'s  Appeal.  102 
Ion's  Munic.  Corp.  §  83.  Supplements  Pa.  St.  123;  Hare  on  Const.  Law,  Lec- 
or  Amendments,     Such  declaration  in  the  ture  xvii. 

charter  extends  likewise  to  supplements.  Delegation  of  Power  to  Charter  Corpora- 
Newark  Bank  v.  Assessors,  30  N.  J.  tions  is  illegal;  but  its  charter  may  be 
Law.  22;  State  v,  Bergen,  34  N.  J.  Law,  made  to  depend  on  certain  preliminary 
439:  New  Jersey  v.  Yard,  95  U.  S.  112.  conditions^  the  performance  of  which  \% 
%  Primary  evidence  of  special  charter  to  be  ascertained  by  some  public  officer, 
of  municipality  is  (i)  the  original,  or  an  i  Morawetz  on  Private  Corporations,  g 
aiithenticated  copy;  or  (2)  parol  evidence  15. 
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Of  Oorpofitioii.                              CHARTER,  Of  CorpomttOB. 

AMtpUaee  is  essential.     Rex  v.  Vice-  Bissdlutlon  may  not  be  here,  as  in  Eng- 

Chancellor,  3  Burr.  1661 ;  King  v.  Pass-  land,  by   act  of  the  legislature,  except 

more,  3  T.  R.  240;  Bailey  t^.  The  Mayor,  under  peculiar  laws,  as  in  Pennsylvania. 

3  Hill  (N.  Y.),  531;  Short  v.  Unangst,  «  It  may,  however,  take  place  (i)  by  the 

Watts  &  Serg.  (Pa.) 45;  Ellis  v,  Marshall,  loss  of  an  integral  part;  (2)  by  surrender, 

a  Mass.  279.  (3)  by  forfeiture;  (4)  by  expiration  of  the 

Independently  of  legislative  provision,  term  of  its  duration. 

TLO  \ii9x\xc\3X2s  f9rm  of  acceptance  is  neces-  i.  By  the  Loss  OF  AN  Integral  Part. 

sary;  any  act  clearly  showing  intent  is  — The  old  rule  that  loss  of  integral  parts, 

sufficient.     U.  S.  Bank  v,  Dandridge,  12  where  restoration  is  impossible,  dissolves 

Wheat.  (U.  S.)64,  71 ;  Covington  v.  Gov-  the  corporation,  still  has  force,  but  it  has 

ington,  etc.,  Co.,  ioBush(Ky.),  69.     But  no    effect  upon    most    corporations    of 

where  a  stockholder's  assent  is  necessary ,  the  present  day,  with  their  transferabS 

if  he  dissent  he  must  actively  make  his  shares. 

dissentknown,  and  restrain  every  attempt  Death  of  all  the  members  cannot  dis- 

to  act  under  the  charter.    Owen  v,  Purdy,  solve  such  a  company,  for  the  shares 

12  Ohio  St.  79.  must  descend  to  next  of  kin  or  legatees. 

Ckmdltions  Precedent  do  not  delay  the  Boston  Glass  Mfg.  Co.  v.  Langdon,  24 

existence  of  the  corporation,  unless  such  Pick.  (Mass.)  52;  Russell  v.  McLellan,  14 

seems  to  be  the  legislative  intent.    See  Pick.  (Mass.)  69. 

Cincinnati,  etc.,  R.  v.  Cole,  29  Ohio  St.  Failure  to  hold  elections  &oe&  not  cause 

126;  Crocker  v.  Crane,  21  Wend.  211;  i  a  dissolution.     Usually  the  chafer   or 

Morawetz  on  Private  Corporations.  ^  26.  general  law  provides  that    old  officers 

Faet  of  Szilrteiioe  is  for  the  jury.    Ham-  shall  hold  over  till  their  successors  be 

mond  V,  Straus,  53  Md.  i.  chosen,  and  that  when  there  are  no  offi* 

Frsierlptlon.---Corporations  may  exist  cers  the  corporators  may  elect  others, 
by  prescription.  2  Kent  Com.  277  (a).  State  v.  Barron,  58  N.  H.  370;  Common- 
It  is  said  in  Angell  &  Ames  on  Corpo-  wealth  v.  Cullen,  13  Pa.  St.  133;  Harris 
rations,  §  70:  '*  It  may,  indeed,  be  safely  v.  Miss.  Valley  R.,  51  Miss.  603. 
relied  on  as  a  sound  imposition,  that.  Insolvency, — Nor  is  failure  to  hold  prop- 
when  an  association  of  persons  have  for  erty,  or  sufficient  property,  a  dissolution, 
a  long  time  acted  as  a  private  corporation,  The  State,  by  suit  for  forfeiture,  or  the 
have  been  uniformly  recognized  as  such,  members  through  surrender, can  alone  ter- 
and  rights  have  been  acquired  under  them  minate  the  corporate  existence.  Cobum 
as  a  corporation,  the  law  will  countenance  v,  Boston,  etc.,  Co.,  10  Gray  (Mass.),  245. 
every  presumption  in  favor  of  their  legal  2.  Surrender. — Acceptance  Ify  the  State 
corporate  existence;  at  least,  unless  is  essential,  and  ordinarily  this  must  be 
against  the  sovereign."  by  act  of  the  legislature.  Town  v.  Bank, 

Corporata  ezistenee  oannot  be  denied  by  2  Doug.  (Mich.)  538;  Wilson  v.  Central 
one  who  deals  with  an  association  as  a  Bridge,  9  R.  I.  590;  Enfield  Bridge  Co. 
corporation.  Palmer  v.  Lawrence,  3  t^.  Connecticut  River  Co.,  7  Conn.  45,  46. 
Sandf.  (N.Y.)  161. 169.  170;  Oregonian  R.  Surrender  by  Majority  Vote, — This  may 
Co.  V,  Oregonian  Nav.  Co.,  22  Fed.  Rep.  be  done,  for  such  is  the  implied  condition 
245.  The  existence  can  only  be  attacked  in  the  charter  of  tvcry  pecuniary  corpora- 
by  the  State.  2  Morawetz  on  Pri.  Cor.,  Hon.  Lanman  v.  Lebanon  Valley  R.,  30 
§  750.  See  Id.  §  692,  where  the  last  Pa.  St.  42;  Treadwellz^.  Salisbury.  7  Gray 
case  cited-^Oregonian  R.  Co.  v.  Oregon-  (Mass.),  393;  Angell  &  Ames  on  Corpora- 
ian  Nav.  Co. — is  disapproved  so  far  as  it  tions.  §  772;  Morawetz  on  Private  Cor- 
acts  on  the  idea  that  the  rule  just  stated  porations,  §  413.  The  surrender,  how- 
rests  on  estoppel.  ever,  must  be  in  good  faith;  and  the  dis- 

Expiration  of  Separate  Fraaohise. — But  senting  members  cannot  be  compelled  to 

in  Grand  Rapids  Bridge  Co.  v,  Prange,  take  shares  in  a  newly  formed  company 

35  Mich.  400,  it  was  held  that  where  a  as  compensation  for  their  old  interests, 

bridge   corporation   was  created  by  the  Nor  can  directors  or  trustees^  with  a  view 

State,  but  its  franchise  of  taking  tolls  de-  to  their  individual  emolument  and  in  dis- 

pended  on  the  assent  of  county  super-  regard  of  the  interests  of  the  corporators, 

visors,  the  right  to  take  toll  was  separate  sell  the  property  to  a  new  corporation  with 

from  the  corporate  existence;   and  the  the  intent  to  shut  out  members.     Abbott 

period  allowed  to  the  corporation  by  the  v.  Rubber  Co.,  33  Barbour  (N.  Y.),  579. 

supervisors  having  expired,  it  was  com-  And  the  power  of  the  majority  to  surren- 

petent  for  one  sued  for  tolls  to  show  the  der  does  not  authorize  a  continuance  of 

fact.     See  also  City  of  London  v.  Van-  i^t.oXAzovc^^Vi'^  with  fundamental  changes 

acre,  12  Mod.  270;  Rex  v,  Gregory,  4  T.  In  its  purposes;  does  not,  e.g.,  warrant 

R.  240,  242,  note  a,  the  extension  of  a  railroad  line,  alteration 
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or  Govprntiba       CHARTER— CHARTER-PAR  TY. 


BtftlitlM. 


CKAETER-PAETT.     (See  also   Bill  of   Lading;    Demur- 
rage; Freight;  Maritime  Lien;  Shipping.)    . 


Definitum,  143. 
Who  May  Make,  143. 
Gineral  Nature,  144. 
Usual  Contents,  145. 
special  Terms  Construed,  148. 
Implied  Engagements,  149. 
Construction  of  Contract,  150. 
Custom  and  usage,  1 50. 


Conditions  Precedent,  I ^\. 
Obligation  of  Parties,  .1 52. 
Vessel  Let  on  Shares,  1 53. 
Charter  to  Government,  1 53. 
Dissolution  of  Contract,  1 54. 
Damages  for  Breach  of  Contract,  154, 
Jurisdiction  Remedy,  155. 


1.  Deflnition. — A  charter-party  18  a  contract  whereby  the  owner  of 
a  ship  or  other  vessel  lets  the  whole  or  a  part  of  her  to  another  for 
the  conveyance  ot  goods  in  consideration  for  the  payment  of 
freight.^  It  is  usually  in  writing,^  not  under  seal,*  but  may  be 
made  by  word  of  mouth.* 

8.  Who  May  Make. — In  a  foreign  port  the  master*  of  the  vessel 
may  make  a  charter-party  provided  that  no  agent  of  the  owner  be 
present  ;•  but  in  the  home  port,  or  the  place  of  residence  of  the 

of  route,  or  consolidation  with  another  incorporation;  in  other  States  it  does, 

company.     There  are  authorities  uphold-  Angell  &  Ames,  §  632.     But  which  are 

ing  such  action  by  the  majority  of  the  public  charters,  needing  no  proof,  and 

corporators,  but  the  weight  of  authority  which  are  private,  cannot  be  ascertained 

is  the  other  way.     See    Morawetz  on  by  any  certain,  general  rule,  as  the  de- 

PriT.  Corp.  g  408.  cisions  are  at  tariance.     Morawetz  on 

3.  FoRFKiTURE. — Non-user  or  misuser  Prin.  Corp.  §  38. 

does  not  dissolve.    The  corporate  exist-  Aoospting  Vfw  Chartsr  from  Aaothsr 
eoce  continues  until  the  State,  through  State  does  not  relieve  from  the  obliga- 
legal  proceedings,  ascertains  the  forfeit-  tions  to  the  State  granting  the  first  char- 
ore  and  takes  away  the  charter.  Elevated  ter.     Comm.  v.   Pittsburg  &  Connells- 
R.,  70  N.  Y.  337,  338;  Irvine  v.  Lumber-  ville  R.,  58  Pa.  St.  26. 
man's  Bank,  2  W.  &  S.  (Pa.)  204.  Oenonl  Btatutss  apply   to  a  charter. 
Fraud  against  ike  State,  in  obtaining  unless  they  are  expressly  repealed  by  the 
the  charter,  will  not  vitiate  the  charter  charter.     Pratt  v.   Atlantic   R.,  42  Me. 
so  long  as  the  State  does  not  elect  to  set  579.                                     ^ 
it  aside.     Bridge  Co.  v.  Bridge  Co.,  7  1.  Bouv.  Diet.  259;  3  Kent,  301. 
Pick.  (Mass.)  344;  Centre,  etc.,  Co.   v.  The  term  is  derived  from  the  old  cus- 
McConaby,  10  S.  &  R.  (Pa).  140.     For  tom  of  writing  contracts  on  a  card   and 
fraud  does  not  make  grants  or  contracts  cutting  it  into  two  parts  from  top  to  hot- 
void,  but  only  voidable.  tom,  one  part  being  delivered   to  each 

4.  Expiration  of  the  term  of  its  ex-  party,  the  card  so  cut  being  called  eharta 
tstence  dissolves  the  corporation;  but 
those  who  continue  to  act  with  the  soci- 
ety as  a  corporation  cannot  deny  its  cor- 
porate character.  See  supra.  See  also 
above  for  expiration  of  a  separate  fran- 
chise of  a  corporation. 

Charter  of  7«relgB  Oorporatloii  cannot  port  for  the  purpose  pf  givfng  a  creditor 

be  altered.     This  is  not  because  of  any  security  for  a  debt.     Hurry  r.  Hurry.  2 

contract  between  it  and  the  State,  which  Wash.  C.  C.  145. 

grranted  it  no  charter.  It  is  because  to  Nor  have  the  agents,  even  when  part 
do  so  would  be  to  violate  the  contract  be-  owners,  the  fight  to  charter  a  vessel  to  a 
tween  the  corporators.  Morawetz  on  creditor  of  their  own  as  a  means  of  en- 
Private  Corporations,  §  1059.  abling  him  to  repay  himself  out  of  the 

Proof  of  Chartor.— This  is  unnecessary  earnings.    The  A.  M.  Bliss,  2  Low  (D. 

in  a  federal  court  within  the  State  grant-  C),  103. 

ing  it,  when  the  charter  is  a  public  law.  A  charter-party,  when   so   made,  will 

Covington  Drawbridge  Co.  v.  Shepherd,  be  void,  as  against  the  other  owners,  and 

30 How. (U.S.) 227.  In  Eftgiand zxid sotue  as  against  the  vessel.     The  A.  M.  Bliss, 

American  States,  the  plea  of  the  general  2  Low  (D.  C),  103. 

iotue  does  not  acknowledge  the  fact  of  6.  Freeman  v,  Buckingham,  18  How. 

148 


partita. 

8.  Hurry  v.  Hurry,  2  Wash.  C.C.  145. 

3.  Brown  v.  Ralston,  4  Rand.  (Va.)  504. 

4.  Taggard  v.  Lor  ing,  16  Mass.  336. 
6.  But  the  master  of  a  vessel  has  no 

right  to  make  a  charter-f^rt^  in  a  foreign 


Wh»Mmj1Uk».  charter-party.  eMmlHatoza 

owners,  their  assent  or  that  of  the  managing  owner  is  requisite.^ 

Charter-parties  are  usually  effected  by  the  agency  of  broker^ 
who  are  employed  by  the  ship-owner,  and  are  paid  a  commission.^ 

S.  Oeneral  Nature. — A  charter-party  is  not  a  conveyance  within 
the  recording  acts  of  Congress,*  and  need  not  therefore  be  re- 
corded.* 

A  personal  agreement  between  the  oWners  to  embark  in  a  com- 
mon enterprise  is  not  a  charter-party.*  The  owner  may  either  let 
the  capacity  or  burden  of  the  ship,  continuing  the  master  and  crew 
in  their  employment,*  or  he  may  surrender  the  entire  ship  to  the 
charterer,  who  then  assumes  possession  and  control,  and  provides 
himself  with  master  and  crew. '' 

When  a  charter-party  authorizes  the  charterer  "  to  relet  the  ves- 
sel, in  whole  or  in  part,"  the  charterer  is  authorized  to  make  sub- 
contracts of  affreightment,  and  the  vessel  will  be  bound  thereby.® 

If  the  charter-party  be  under  seal,  it  is  governed  by  technical 
rules  incident  to  instruments  under  seal.® 

When  a  charter-party  is  a  contract  for  the  carriage  of  goods,  the 
ship-owner  has  a  lien, on  the  cargo  for  his  freight  money,  but  when 

(U.  S.)  191;  Hurry  v,  Harry,  2  Wash.  C.    like  authority  to  cancel  an  existing  charter.^ 
C.  145.  Thomas  v,  Lewis,  4  Ex.  D.  18. 

A  person  authorized  to  act  for  the  8.  The  iNfouva  Raffaelina,  L.  R.  3  Adm. 
charterers  of  a  vessel  as  their  agent  to  &  £.  483;  Cross  v,  Pagliano,  L.  R.  6  Ex. 
procure  a  cargo  in  a  foreign  port  is  not   79. 

thereby  authorized  to  modify  or  cancel  a  8.  Mott  v,  Ruckman,  3  Blatch.  C.  Q 
charter-party  concluded  by  his  principals.    71 ;  Hill  v.  The  Golden  Gate,  i  Newb.  (D. 

Ye    Ling   &    Co.  v.  Corbitt,   9   Fed.    C.)  309. 
Rep.  (D.  0433.    Cargo  of  salt,  4  Blatch.       4L  Hill  v.  The  Golden  Gate,  i  Newb. 
C.  C.  224.  (D.  C.)  309. 

1.  The  Schooner  Tribune,  3  Sum.  C.       6.  Vandewater  v.  The  Yankee  Blade, 
C.  144,  149.     And  this  is  true  notwith-    i  McAll.  (D.  C.)  9. 
standing  the  fact  the  vessel  is  sailed  on       6.  Marcardier  v,  Chesapeake  Ins.  Co., 
shares.     Swan  v,  Ruckman,  25  How.  (N.    8  Cranch  (U.  S.),  39;   Donahoe  v.  Kit— 
Y.)  Pr.  468.  •  tell,  I  Cliflf.  C.  C.  135. 

An  informal  agreement  in  the  nature  of  Such  a  contract  is  a  mere  covenant  for 
a  charter-party,  acted  upon  by  parties,  the  conveyance  of  merchandise,  9r  for  the 
may  be  treated  as  equivalent  to  a  char-  performance  of  a  stipulated  service, 
ter-party.  Lidgett  v.  Williams,  4  Hare,  Parrish  v,  Crawford,'  2  Strange,  1251; 
462.  '  Colvtn  V,  Newbury,  i   Clark  &  F.  383. 

A  charter-party  made  in  good  faith  by  And  the  owner  is  responsible,  under  such 
the  managing  owner  is  binding  on  all  in-  circumstances,  for  the  conduct  of  the  mas- 
terested  in  the  vessel.  Bangs  v.  Low-  ter  and  crew.  •  Gracie  v.  Palmer,  8 
ber,  2  Cliff.  C.  C.  157;  Marcardier  v.  Wheat.  (U.  S.)  605. 
Chesapeake  Ins.  Co.,  8  Cranch  (U.  S.),  7.  Marcardier  v.  Chesapeake  Ins.  Co., 
39.  8  Cranch  (U.  S.).  39;  Clarkson  v.  Edes, 

But  a  ship-broker  at  the  home  port  of   4  Cow.  (N.  Y.)  470. 
the  vessel  cannot  bind  the  owners  by  a       8.  The  T.  A.  Goddard,  12  Fed.  Rep. 
charter-party  executed  upon  the  mere  au-   (D.  C.)  174. 

thority  of  a  telegram  from  the  master,  And  the  bill  of  landing  is  a  reletting  in 
without  consulting  Ihe  managing  owner;  part  The  T.  A.  Goddard,  12  Fed.  Rep. 
nor  will    the    silence  of    the  managing    174. 

owner  after  notice  operate  as  a  ratifica-  9.  A  contract  of  affreightment,  if  not 
tion,  if  such  notice  contains  an  incorrect  under  seal,  may  be  dissolved  at  any  time, 
statement  of  the  facts.  Craig  v.  Magee,  before  breach,  by  consent  of  the  parties, 
II  Fed.  Rep.  C.  C.  175.  and  such  consent  need  not  be  expressed 

Whilst  the  managing  owner  has  im-  in  an  instrument  under  seal;  but  if  the 
plied  authority  to  charter  he  has  not  a   charter-party  itself  be  under  seal,  it  can 
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the  charter-party  amounts  to  a  demise  of  the  ship,  the  rule  is 
otherwise.^ 

4.  Usoal  Contents. — Charter-parties  are  ordinarily  printed  in  com- 
mon fomi,  the  unusual  terms  agreed  upon  between  the  parties 
being  inserted  in  writing. 

The  order  of  the  various  settled  provisions  of  the  document  is 
usually  as  follows  .* 

1.  The  name  of  the  contracting  parties.  The  description  of  the 
ship ;  her  present  situation  or  local  position,  either  at  sea  or  in 
dock. 

2.  Warranty  of  fitness  of  the  ship  for  the  adventure. 

3.  The  promise  by  the  ship-owner  that  the  ship  shall,  with  all 
convenient  speed,  load,  proceed,  and  deliver,  on  being  paid  freight, 
a  full  and  complete  cargo  (provisions  as  to  excepted  perils). 

4.  The  promise  of  the  charterer  to  pay  freight  and  load  within  a 
prescribed  time,  or  pay  demurrage. 

5.  Lay-days  agreed  on  by  the  ship-owner  and  the  rate  of  demur- 
rage, if  stipulated  time  is  exceeded. 

6.  Clause  of  cesser  of  liability. 

7.  Penalty  for  non-performance. 

The  usual  and  printed  parts  of  the  contract  are  construed  with 
the  same  formality  as  covenants  in  a  deed.* 

Preliminary  statements  as  to  the  burthen,  build,  and  location  of 
a  vessel  are  the  nature  of  representations  or  declarations  of  what  is 
known,  and  therefore  ought  to  be  stated  with  extreme  accuracy,* 

ooly  be  discharged  or  dissolved   by  an       The  sutement  that  the  ship  is  lying  in  a 

agTeemem  under  seal.     Gross  v.  Nugent,  certain  dock  or  at  a  certain  wharf  imports 

5  B.  &  A.  65;  Ellen  v.  Topp,  6  Ex.  424.  a  warranty  and 'renders  the  contract  void- 

1.  Newbury  v,  Calvin,  8  B.  &  Cr.  166.  able,  if  not  in  part  performed.     Behm  v. 

•8.  The  above  is  a  skeleton  of  the  or-  Burness,  32  L.  J.  Q.  B  (Exch.)  204. 

dinary  form.     In  practice,  based  on  (his       The  statement  of  the  burthen  or  ton-  ^ 

OQtline,  charter-parties  of  great  length  and  nage  of  a  ship  as  '*  about  so  many  tons*' 

complexity  are  not   infrequently    drawn  is  usually  considered  to  be  a  descriptivn, 

Qp.     The  Law  of    Merchant    Shipping  and  will  not  ordinarily  be  deemed  a  war- 

(Foard),  355.  ranty  unless  so  agreed,  or  the  surround- 

S.  The   Law    of    Merchant    Shipping  ing  circurosunces  established  that  a  ves- 

(Foard).  257.  sel  of  a  particular  size  and  tonnage  was ' 

1  Thus  a  statement  that  the  ship  is  essential.   Watts  v.  Camors.  10  Fed.  Rep. 

lying  in  a  certain  dock,"  or  is  "A  i  at  145.     A  variance  to  the  extent  of  a  ton 

Lloyds,'*  or  that  she  will  sail  on  a  cenain  or  half  a  ton  in  size  might  be  fatal  if  it 

day.  is  or  may  be  an  allegation   upon  was  a  warranty,  and  if  an  excess  would 

which  the  entire  contract  will  be  based,  frustrate  the  contract.     Windle  v.  Barker, 

and  in  particular  cases,  have  been  con-  25  L.  J.  Q.  B.  349.     A  statement  that  a 

stroed  as  conditions  precedent,  which,  if  ship  will  sail  on  or  before  a  given  date,  is 

not  performed,  entitle  the  promisee  10  re-  not  necessarily  a  condition  precedent,  but 

nounce  the  contract.     Glaholm  v.  Hays,  would  entitle  a  charterer  to  recompense 

3  M.  &  G.  257;  Oliver  v.  Fielden,  18  L.  in  damages  if  not  complied  with.     Hall 

J.  Ex.  353.  V.    Cazenove,    4    East,    477;    Deffell   v. 

If  the  ship  is  named,  the  charterer  is  en-  Brocklebank,  3  Bligh,  561. 
titled  to  the  ship  he  bargains  for,  and  may       If  the  vessel  be  guaranteed  to  stow  and 

have  an  injunction  to  restrain  a  mortgagee  carry  a  specific   amount  of    cargo,   the 

from  exercising  his  power  of  sale  or  from  charterers  are  not  bound  to  accept  a  ves- 

interfering  with   the  ship  for  any  other  sel  of  less  capacity.     Simonetti  v,  Foster, 

purpose.     De  Mattos  v,  Gibson,  28  L.  J.  2  Fed.  Rep.  415. 

Cb.  165.  And  if  the  charterer  suffers  lost  in  cou- 
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Preliminary  statements  as  to  the  ship  being  tight,  stanch,  and 
strong,  and  in  ev«ry  way  fitted  for,  the  voyage,  form  a  contract  of 
seaworthiness,  which,  even  if  not  expressed,  is  involved  in  all  con- 
tracts for  the  carriage  of  goods,  whether  by  'charter-party  or  other- 
wise.* 

The  obligation  to  sail  **  forthwith,"  or  "with  all  convenient  speed," 
does  not  mean  at  this  very  moment  nor  at  any  specific  period  of 
time ;  it  means  with  all  proper  despatch  and  without  unreasonable 
delay.* 

*  Where  the  ship  is  to  load  at  a  named  port,  and  the  promise  is 
qualified  as  usual  by  the  term,  "  or  as  near  thereto  as  she  can  safely 
get,"  the  ship  complies  by  loading  as  near  as  possible  without  run- 
ning an  unnecessary  risk.* 

sequence,  he  is  entitled  to  recover  dam-  doctrine  of  seaworthiness  to  passengers 
ages.  Gomila  v,  Culiford,  20  Fed.  Rep.  as  well  as  to  goods.  Cohen  v.  Davidson, 
734.  2  Q.  B.  D.  455;  Steel  v.  State  Line  S. 

The  vessel  is  not  liable  in  rem  for  mis-    Co.  3  App.  C.  72. 
representation  or  concealment  of  facts  by        This  warranty  also  involves  theobliga- 
her  master  or  owner  in   respect  to  her    tion  that  the  ship  shall  sail  with  a  fit  and 
tonnage  or  capacity.     The  Eli  Whitney,    adequate  crew,  a  suflScient  and  capable 
X  Blatch.  C.  C.  360.  master,  and  that   she  shall  be  properly 

But     fraudulent      representation      in    found.     Thompson  v.  Hopper,  27  L.  J. 
these   regards   may  defeat  the   right  to    Q.  B.  (Ex.  D.),  441. 
freight.     Weston  v.  Minot,  3  Wood  &  M.       And  the  ship  must  be  furnished  with 
C.  C.  448.  ground  tackle  sufficient  to  enable  her  to 

1.  Richardson  v.  Staunton,  41  L.  J.  C.  meet  ordinary  peril.  Wilkie  v.  Geddes, 
P.  180;  Steel  V.  State   Line  St.  S.  S.  Co.,    3  Doug.  57. 

3  Asp.  C.  72.  With    proper  and  necessary  anchors. 

Under  a  charter-party  the  contract  of  Harrison  v,  Douglass,  3  Ad.  &  E.  396. 
seawonhiness  is,  that  the  vessel  shall  be  And  with  a  competent  master  as  well  as 
seaworthy  at  the  time  she  leaves  or  sails  properly  manned.  Tait  r.  Levi.  14  East, 
actually  on  the  vovage.  Worms  z/.  Story,  481;  De  Mattos  v.  Gibson,  28  L.  J.  Ch. 
25  L.  J.  Ex.  I.  And  the  ship-owner  must  498.  A  supply  of  suitable  compasses  is  a 
keep  his  ship  seaworthy  unless  prevented  prerequisite  to  seaworthiness.  Lord  v. 
by  perils  of  the  sea  of  unavoidable  acci-  G.  N.  &  P.  S.  Co.,  4  Sawyer  (D.  C), 
dents.    Werk  v.  Leathers,  i  Woods  C.  C.    292. 

27]^    The  Bark  Gentleman,  Olcott  (D.  C.)       And  the  master  may  not  load  a  greater 
115.     And    this   implies  that  the  vessel    cargo  than   the  ship  contracted   for  will 
must  be  fit  to  carry  such  a  cargo  as  was    safely  carry.     Weir  v,  Aberdeen,  2  B.  & 
actually  carried.     The  Lizzie  W.  Virden,    A.  320;  Foley  v.  Tabor,  2  F.  &  F.  663. 
8  Fed.  R.  624.  8.  Hudson  v.  Hill,  43  L.  T.  C.  P.  273. 

The  law  places  on  the  owner  of  the  ves-  ''  Directly,"  would  mean  less  than  in  a 
sel  the  obligations  of  a  warrantor.  Mc>  reasonable  time,  but  would  not  necessar- 
Cann  v.  Conery,  11  Fed.  R.  747.  ily    mean    immediately.      Thompson   v. 

It  is  an  ordinary  presumption  that  a    Gibson,    10  L.   J.    Ex.    241;   Duncan   v, 
ship  is  seaworthy  and  her  machinery  in    Topham,  18  L.  j.  C.  P.  310. 
good  order  when  she  undertakes  a  voy-       As  to  the  engagements  involved  in  the 
age.     Pyman  v.  Von  Singen,  3  Fed.  Rep.    word  •"immediately."    Queen  v.  Justices 
802.  of   Berks,  4  Q.  B.  D.  469:   Falsdike  v. 

The  owner  is  answerable  for  visible  as    Stone,  3  L.  R.  C.  P.  607. 
well  as  for  latent  defects,  whereby  the       A  loss  by  delay  or  deviation,  if  going 
cargo  is  damaged.     Hubert  v.  Recknagel,    to  the  root  of  the  contract  and  frustrat- 
13  Fed.  R.  912.  ing  the  purposes  of  the  voyage,  is  a  condi- 

The  obligation  of  seaworthiness  in  ref-    tion   precedent.     But  short  of 'this,  the 
erence  to  passengers  has  been  said  not    charterer  has  an  action  for  damages.  Mc' 
to  have  existed  at  common  law.     Christie    Andrew  v.  Chappie,  i    L.  R.  C.  P.  643; 
V,  Gredd,  2  Camp.  81;   Crofts  v.  Water-   Tarrabochia  v,  Hickie,  26  L.  J.  Ex.  26/ 
bouse,  3  Bing.  319.  8.  Shield  v.  Wilkins,  19  L.  J.  Ex.  238. 

But  the  modern  decisions  extend  the       If  the  approach  be  blocked  by  ice,  she 
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"To  load  a  full  and  complete  cargo"  involves  an  obligation  to  fill 
the  whole  reach  and  burden  of  the  ship,  and  the  term  "  cargo" 
means  the  entire  load  of  the  ship.^ 

As  an  alternative  expression,  the  words  "  other  lawful  merchan- 
dise" are  frequently  used.  When  the  words  follow  a  cargo  of 
specified  goods,  they  are  interpreted  as  meaning,  goods  of  the  same 
kind* 

The  words  "  and  there  deliver  at  freighter's  risk  and  expense 
the  same  on  being  paid  freight"  have  been  construed  as  an  agree- 
ment that  the  owner  must  be  ready  and  willing  to  deliver  on  pay- 
ment of  the  money.* 

The  perils  excepted  under  the  usual  form  of  charter-party  are 
identical  with  those  ordinarily  used  with  the  bill  of  lading.^ 

The  same  is  also  true  of  the  demurrage  clause.^ 

most  wait  nntll  the  impediment  be  re*  agreeable    or   disagreeable.    Westoa  v. 

moved.  Minot,  3  Wood.  &  M.  C.  C.  436. 

A  temporary  obstruction  is  no  dissolu*  If  the  words  *' other  lawful  merchan* 

tion  of  the  contract.     Metcalfe  v.  Brit-  dis**'   follow  a  declaration  of    assorted 

tanoia  Iron  Works  Co.,  2  Q.  B.  D.  423.  goods,  with  specified   rates  for  each  as- 

1.  Borrowman  v,  Drayton.  2  Ex.  Div.  sortment,  the  freighter  must  pay  on  the 

15.    Ordinarily,  the  terms  mean  a  fuU  basis  of  the  stipulated  quantity  of  the 

and  complete    cargo,   according  to  the  enumerated    goods  shipped.     Cockbum 

usage   of  the  port.     Cuthbert  v.   Cum*  v.  Alexander,  6  C.  B.  791.     • 

mtni^,  II  Ex.  D.  405.  8.  Duthie  v.  Hilton.  4  L.  R.  C.  P.  138. 

What  is  a  "fulhand  complete  cargo,**  Under  an  ordinary  bill  of  lading  freight 

may  be  determined    by    the    usage    of  is  demandable  only  when  the  goods  are 

trade.    Duckett  v,  Satterfield,  3  L.  R.  C.  discharged  from  the  vessel  and  an  oppor* 

P.  227.    The  property  to  be  carried  must  tunity  had  for  their  examination  by  the 

be  placed  under  the  control  of  the  carrier  party  who  is  to  receive  them;  but  the 

or  his  servants.     Grosvener  v,  N.  Y.  C.  earner  is  not  bound  to  make  an  actual 

R.  Co.  39  N.  Y.  34.  delivery,   except  upon  payment  of  the 

And  delivery  must  be  made  to  a  ser-  fi-eight.     1265  Vitrified  Pipes,  14  Blatch. 

vani  whose  proper  duly  is  to  receive  it  C.  C.  274. 

and  not  to  an  irresponsible  servant  or  *' Freight  on  right  delivery"  is  the  same 

agent      Blanctyird    v.    Isaacs,   3    Barb,  as  "freight «^9f  right  delivery."  Pay nter 

(N.  Y.)  388.  V,  Tones,  2  L.  R.  C.  P.  348. 

If  there  be  an  agreement  to  freight  the  When  freight  is  made  payable  "after 

hall  of  the  ship  without  specifying  the  delivery,"  delivery  is  a  condition  prece* 

burden,   the   ship    must    be    filled;    the  dent.     Potage  v.  Cole,  i  Wm.  Sanders, 

hirer  must  pay  his  freight  money,  full  or  356;  Foster  v.  Coleback,  28  L.  J.  Ex.  81. 

empty.     Duffie  v.    Hays,  17  Johns.  (N.  A  delivery  on  the  usual  whan  will  dis- 

Y.)  327;  The  Brig  Cynthia,  i  Pet.  Ad.  (D.  charge  the  carrier.      Hyde  v.  Trent  & 

C.)  203;  Kleine  v.  Catara,  2  Gall.  C.  C.  Mersey  Nav.  Co.,  5  T.  R.  389. 

>i.  But  the  master  is  not  entitl^  to  deliver 

A  failure  on  the  nart  of  the  charterer  goods  immediately  on  the  arrival  of  the 

io  cooiply  with  his  engagement,  accom-  vessel  and  without  notice  to  the  owner, 

panted  by  the  sailing  of  the  vessel  empty,  and  if  he  should  land  them,  and  they 

will  render  the  charterer  liable  for  the  should  be  destroyed,  he  will  be  responsi* 

sum  which  would  have  been  earned  by  ble  to  the  owner  for  the  loss.     Gatliffe  v. 

the  ship,  if  he  had  complied  Di^th  his  Bourne,  4  Blng.  N.  C.  314. 

covenant.     Kleine  v.  Catura,  2  Gall.  C.  But  it  is  a  good  answer  to  the  liability 

C.  61.  of  the  ship-owner  to  say  that  the  goods 

I.  Gibbs  V,  Lawrence,  30  L.  J.  Chanc.  were  safely  delivered  at  the  wharf  and 

170;  Russian   St.  Nav.   Co.  v,  Silva,  13  taken  care  of  there  until  destroyed  by  fire. 

C.  B.  N.  S.  610.  Gatliffe  v.  Bourne,  4  Bing.  N.  C.  314. 

The  term  refers  to  the  kind  rather  than  4.    For  decisions  thereon,  see  Bill  ot 

to  the  amount  of  the  ^oods.     If  lawful  Lading. 

and  not  diseased    or    contraband    they  ft.  For  decisions  thereon,  see  Demur- 

most  be  received^  whether  heavy  or  light,  rack. 
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As  charter-parties  are  frequently  executed  by  agents,  the  ques- 
tion which  most  frequently  arises  with  regard  to  the  signature  is, 
whether,  where  an  agent,  acting  for  his  principal,  has  entered  into 
a  charter-party,  he  has  entered  it  in  such  a  form  as  to  render  him- 
self personally  liable  or  not.  This  depends  upon  the  intention  of 
the  parties  as  disclosed  by  the  language  of  the  contract  itself  and 
the  mode  in  which  it  is  done.  Where  a  person  signs  a  contract  in 
his  own  name,  without  qualification,  he  \s  prima  facie  2l  contracting 
party,  and,  to  prevent  this  liability  from  attaching,  it  must  appear 
clearly  from  other  portions  of  the  agreement  that  he  did  not  intend 
to  act  as  a  principal.* 

If  a  contract  not  only  describes  one  of  the  parties  as  agent,  but 
clearly  indicates  that  he  is  acting  only  as  such  for  a  named  princi- 
pal, he  is  relieved  from  liability  although  his  signature  is  unquali- 
fied.a 

The  signature,  however,  "  as  agent,"  is  the  strongest  evidence  to 
show  that  the  person  signing  incurs  no  personal  liability.^ 

Charter-parties  of  late  yeats  have  contained  provisions  limiting 
the  liability  of  the  parties ;  as,  for  example,  to  absolve  the  charterer 
from  all  liability  for  demurrage  and  other  incidental  charges  after 
the  cargo  is  shipped,  or  to  exempt  the  vessel  owner  from  liability 
after  the'cargo  has  been  landed. 

This  clause  is  technically  known  as  the  Cesser  Clause,  and  its 
construction  has  given  rise  to  some  difficulty.* 

The  measure  of  damages  for  the  breach  of  the  charter-party  is 
necessarily  the  price  which  has  been  agreed  upon,  as  the  yalue  of 
the  ship  per  day  or  hour  or  voyage ;  but  where  the  parties  agree 
that  a  specific  sum  should  be  payable  as  a  penalty  for  all  breaches, 
it  will  be  sustained  if  it  be  in  effect  liquidated  damages.* 

6.  Special  TermB  Conttmed. — '*  To  be  employed  '*  means  not  only 
the  act  of  not  doing  aD}^hing,  but  also  to  be  engaged  to  dp  it ;  to 
be  under  contract  or  orders.**  "  Empty"  means  without  cargo.'' 
The  term  "incident  to  the  navigation  of  the  river"  has  the  same 
signification  as  the  words  '*  perils  of  navigation,"  or  **  dangers  of 
the  sea,"  or  "  dangers  of  navigation."  ^ 

The  covenant  '*  dangers  of  the  seas  excepted  "  does  not  cover  a 
loss  by  fire  originating  on  board.®  "  With  all  possible  despatch" 
is  a  warranty,  and  goes  to  the  root  of  the  contract,  and  is  a  condi- 

1.  Parker  v,  Winlow,  7  £.  &  B.  942.  v.  The  Salisbury  &  Yeovil  Ry.  Co.,  a  L. 

S.  Gadd  V,  Houghton,  i  Ex.  Div.  357.  R.  Eq.  331. 

8.  Deslandes  v.  Gregory,  2  E.  &  £.  The  use  of  the  term  '*  liquidated  and 
602.  ascertained  damages,"  with  a  declaration 

4.  Maude  and  Pollock's  Law  of  Mer-  that  it  is  not  a  penalty,  is  not  decbive. 

chant  Shipping,  335,  336;  Price  v.  Green,  Davies  v.  Penton,  6  B.  &  C.  216;  Green 

16  M.  &  W.  346.  V.  Price,  13  M.  &  W.  701. 

9.  Where  there  is  uncertainty  whether  6.  U.  S.  v.  The  Catherine,  2  Paine  C. 
the  parties  intended  the  sum  named  as  a  C.  721. 

penalty  or  as  damages,  the  court  will  be       7.  Perrine  v.  The  Chesapeake  &  DeL 

inclined  to  view  as  a  penalty.     Barton  v.  Can.  Co.,  9  How.  (U.  S.)  172. 

Glover,  Holt  N.  P.  C.  43.  8.  The  Walthan,  13  Opin.  Att..Gen. 

Mere  largeness  of  amount   will   not,  119. 
however,  determine  it  to  be  so.     Herbert       9.  Airey  v,  Merrill,  2  Curt.  (D.  C.)  8. 
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tion  precedent  to  the  right  of  recovery.^  If  there  be  a  stipulation 
for  "despatch  in  discharging,"  the  vessel  is  entitled  to  demurrage 
for  delay  caused  in  waiting  her  turn  in  respect  to  other  vessels.* 

But "  customary  despatch*'  means  the  usual  despatch  of  persons 
who  are  ready  to  receive  a  cargo,  and  excludes  all  custom  in  * 
accordance  with  which  the  charterer  claims  the  right  to  decline  to 
receive  cargo  simply  because  it  was  to  his  advantage  to  postpone  ;^ 
it  means  despatch  in  accordance  with  the  lawful,  reasonable,  and 
well-known  customs  of  the  port.*  But  neither  custom  nor  usage  is 
allowed  to  give  meanings  to  words,  or  to  annex  incidents  to  con- 
tracts or  to  vary  or  alter  the  legal  construction,  or  to  interpret  them 
so  as  to  conflict  with  the  statute  law.*  **  Working  days"  means  days 
as  they  succeed  each  other,  exclusive  of  Sundays  and  holidays.^ 

6.  Implied  EngBg^xnents. — There  are  certain  terms  which,  even  if 
not  expressed  in  the  contract  of  affreightment,  must  ordinarily  be 
regarded  as  implied.  Unless  there  J^e  an  express  agreement  to  the 
contrary,  the  ship-owner  is  held  impliably  to  warrant  that  the  ship 
he  provides  shall  be  seaworthy  and  in  a  condition  to  perform  the 
voyage  and  undergo  the  perils  of  the  sea  and  other  included  risks 
to  which  she  must  of  necessity  be  exposed  in  the  course  of  the  ' 
voyage.*  In  the  absence  of  any  expressed  provision  as  to  time, 
the  law  implies  an  obligation  on  the  part  of  the  ship-owner  to 
furnish  a  vessel  within  a  reasonable  time,^  and  to  prosecute  the 
voyage  without  unnecessary  deviation.*  Apart  from  any  expressed 
contract  by  a  charter-party,  a  common  carrier  of  goods  for  hire 
would  ordinarily  be  bound  to  take  reasonable  care  of  goods  in- 
trusted to  him  from  the  moment  of  receiving  them.**  And  to 
transport  and  deliver  them  with  reasonable  care,  skill,  and  dili- 
gence.** To  carry  them  safely  in  the  usual  manner  and  not  cir- 
Guitously.**    To  obey  the  directions  of  the  owner  in  respect  to 

1.  Lowber  v.  Bangs,  2  Wall.  (U.  S.)  9.  Davis  v,  Garrett,  6  Bing.  716. 

728;  Dcsbong  V,  Cosby,  I  Woods  C.  C.  But  a  deviation    for  the  purpose  of 

289.                                    ,  saving  life  is  justifiable.     Scaramanga  v, 

i.  Keen  v.  Audenreid,  5  Ben.  (D.  C.)  Stamp,  4  C.  P.  D.  316.     In  general  a 

535.  delay  by  deviation  is  the  same  as  a  delay 

8  Lindsay  v.  Cusimano,  10  Fed.  R«  in  starting.     McAndrew  v.  Chappie,  L. 

(D.  C.)  30a.  R.  X  C.  P.  643. 

4.  Smith  V.  60.000  ft.  of  Lumber,  a  10.  Nugent  v.  Smith,  i  C.  P.  D.  423; 

F(d.  R.  <D.  C.)  396.  The  Chasta,  4  L.  R.  A.  &  E.  446. 

6.  Noble  V.  Durell,  3T.  R.  271;  Hockin  11.  The  Parana,  i  P.  D.  455. 

V.  Cook,  4  T.  R.  314.  18.  Davis  v,  Garrett,  6  Bing.  716. 

6.  Pedenen  v.  Eugster,  14  Fed.  R.  (D.  But  he  is  not  bound  to  adopt  the*sbort- 
C.)  422.  est  route.     Myers  v,  L.  &  S.  W.  k.  Co., 

7.  Kopito£f  V,  Wilson,  z  Q.  B.  D.  377.    5  L.  R.  C.  P.  i.     Nor  is  he  obliged  to 
The  shipowner  not  only  undertakes   adopt  extraordinary  means  to  insure  it. 

'list  the  ship  shall  be  fit  to  carry  a  cargo  Briddon  v.  G.  N.  R.  Co.,  28  L.  J.  Ex.  51. 

of  merchandise,  but  where  a  particular  He  is  bound  to  carry,  if  a  common  car- 

urge  has  been  named  in  the  contract,  he  rier.  by  the  route  which  he  professes  to 

nndertakes  that  the  ship  shall  be  fit  to  be  his  route,  and  cannot  justify  a  delay 

carry   the   cargo    named.      Stanton    v,  because  it   is  said  to  be  a  usual  mode 

Richardson,  L.  R.  7  C.  P.  421.  consequent  on  particular  method  of  de- 

I.  Stanton  v,  Richardson,  L.  R.  7  C.  livery.     Hales  v.  L.  &  M.  W.  R.  Co.,  3a 

P.  421-  L.  J.  Q.  B.  292. 
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them.*  Subject  to  the  perils  excepted,  he  is  responsible  for  the 
safe  delivery  of  articles  and  for  the  same  weight  of  merchandise 
that  he  has  actually  in  truth  received.*  He  is  excused  from  the 
performance  of  his  obligation,  in  reference  to  the  foregoing  liabili- 
•  ties,  when  prevented  by  the  act  of  God  or  the  king's  enemies.* 

The  carrier  is  also  excused  if  the  contract  to  carry,  though 
possible  and  legal  at  the  time  it  is  made,  becomes  impossible  after- 
wards by  an  act  of  God  or  its  performance  be  illegal.* 

7.  Constructioii  of  Contract. — The  usual  and  printed  portions  of 
the  contract  are  construed  with  the  same  formality  as  covenants 
in  a  deed.*  The  informal  and  written  parts  are  necessarily  mer- 
cantile and  uncertain,  often  hurriedly  framed  with  a  view  to 
immediate  exigencies  and  without  much  consideration,  and  with 
regard  thereto,  it  is  the  duty  of  the  court  to  give  effect,  if  possible, 
to  the  intention  of  the  parties  as  apparent  on  the  instrument.* 

If  there  be  any  reasonable  doubt  as  to  the  sense  and  meaning 
of  the  whole  instrument,  written  words  are  entitled  to  have  a 
greater  effect  attributed  to  them  than  to  printed  ones.^  It  is  the 
province  of  the  court  to  construe  all  written  contracts,  but  if 
'particular  words  have  obtained  by  mercantile  or  other  usage  a 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  is,  and  then  for  the  court  to  decide  on  the  mean- 
ing of  the  contract.® 

8.  Custom  and  TTsage. — Charter-parties  may  be  explained  but  not 
contradicted  by  evidence  of  usage  of  the  particular  trade  to  which 
the  contract  relates.®     The  general  custom  of   merchants,  like 

1.  Bailey  v.  H.  R.  R.  Co..  49  N.  Y.  70;  unambiguous  stipulations  their  obvious 

The  Felix,  2  L.  R.  A.  &  E.  273.  meaning  without  reference  to  the  possible^ 

5.  Davidson  v,  Gwynne,  12  East,  381;  hardships  of  the  consequence.     Stadhard 
Brown  v,  Powell  St.  60.,  10  L.  R.  C.  P.  v,  Lee,  3  B.  &  S.  364. 

562.  The  court  will  not,  at  the  instance  of 

8.  Nugent  v.  Smith,  i  C.   P.   D.   19,  one  party,  so  construe  a  contract  that  it 

423;  Grey  v.  Mobile  Trading  Co.,  55  Ala.  will  be  necessarily  void  at  the  option  of 

387.  that  party,  unless  it  appears  that  both 

4.  Baly  V,  De  C.  Respigney,  4  L.  R.  parties  intended  it  to  be  so  construed. 

Q.  B.  iSoj  The  Teutonia,  3  L.  R.  A.  &  Walls  v,  Camors,  10  Fed  R.  C.  C.  145. 

E.  394.  The  intent  of  the  parties  is  not  to  be 

ft.  The    Law   of    Merchant    Shipping  inferred    from  single    clauses    or    from 

(Foard),  257.  single  facts,  but  from  the  tenor  of  the 

6.  The  intention  of  the  parties,  so  far  whole  instrument  construed  in  the  light 
as  it  is  just  and  reasonable  and  in  accord-  of  facts  which  are  admissible  in  explana- 

>  ance  with  law,  governs.  Lowber  v.  Bangs,  tion   of  its  intent  and  meaning.      The 

2  Wall.  (U.  S.)  736;  Richie  v.  Atkinson,  Abberfoyle,  Abb.  Ad.  (D.  C.)  255:  The 

10  East,  295.  Volunteer,  i  Sum.  C.  C.  551;  The  Anna 

If,  however,  the  meaning  be  clear,  it  is  Kimball,  2  Cliff.  C.  C.  4. 
conclusive,  and  a  claim  that  it  does  not       7.  Robertson  v,  French.  4  East.   130; 

express  the  intention  of  the  parties  will  Pearson  v.  Goshen,  33  L.  J.  C.  P.  265. 
not  be  entertained.     The  Hermitage,  4       But  printed  words  cannot  be  rejected 

Blatch.  C.  C.  474.  in  order  to  give  effect  to  written   pas- 

In  the  earlier  cases,  harsh  and  oppres-  sages.     German   v,  Tyrie,    33  L.  J.  Q. 

sive  stipulations  were   not  infrequently  B.  97;  Mayer  v,  Lovell,  9  L.  R.  C.  F. 

rejectee!  or  explained  away,  the  effect  of  107. 

which  was  to  practically  make  for  the       8.  Smith  v.  Bland.  Ry.  &  M.  260;  Hut- 
parties  a  new  contract.      The    present  chison  v,  Bowker,  5  M.  &  W.  535. 
rule  seems  to  be  to  give  to  clear  and       9.  Gould  v,  Oliver,  2  M.  &  Gr.  208. 
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proof  of  usage,  is  admissible  to  interpret  the  otherwise  indeter- 
minate intentions  Of  the  parties,  and  to  ascertain  the  extent  and 
nature  of  their  contract.^  But  neither  usage  nor  custom  is  allowed 
to  give  meanings  to  words,  or  to  annex  incidents  to  contracts,  or  to 
vary  or  alter  their  legal  construction,  or  to  so  interpret  them  as  to 
bring  them  in  conflict  with  law.* 

Charter-parties  may  be  explained  but  not  contradicted  by  evi- 
dence of  usage  of  the  particular  trade  which  the  contract  relates, 
or  to  explain  and  ^certain  the  true  meaning  of  a  particular  word 
or  words  when  they  have  various  meanings.*  Of  the  general 
custom  of  m^chants,  courts  will  take  judicial  notice,  but  particular 
customs  of  a  port  or  place  by  specific  usages  must  be  proven.* 

9.  Conditioiii  Precedent — In  determining  .whether  particular  state- 
ments do  or  do  not  amount  to  conditions  precedent,  the  rule  of 
construction  is  to  discover,  if  possible,  the  intentions  of  the  parties 
as  apparent  on  the  instrument  and  from  surrounding  circunv 
stances.*  Generally  speaking,  any  stipulation  which  goes  only  to 
a  portion  of  the  consideration,  or,  in  other  words,  the  breach  of 
which  would  deprive  the  party  who  has  a  right  to  insist  upon  it  of 
a  portion  only  of  the  benefit  of  his  contract  will  not  be  construed 
as  a  condition  precedent.* 

Any  particular  stipulation  which  if  broken  would  wholly  frus* 

1.  Tbe  Reeside,   2  Suin.  C.  C.    567;  8.  Palmer  v.  Blackburn,  i  Bing.  61; 
Oelricks  V.  Ford,  23  How.  (U.  S.)  63.  The  Reeside,  2   Sum.  C.  C.  567;  Brad- 
Evidence  of    usage  is  admissible    to  weU  v.  Butler,  i  Newb.  (D.  C.)  175;  Pier- 
explain  what  is  ambiguous  in  the  charter-  pont  v.   Fowle,   a  Wood.   &  M.   C.  C. 
party,  but  it  is  inadmissible  to  vary  or  44. 

cootradict  what  is  plain.     Turnbull   v.  "Good  barley  and  finp  barley'*  are  not 

The  Citizens'  Bank  of  La.,  16  Fed.  R.  C.  the  same.     Hutchison  v.  Bowker,  5  M. 

C.  145.  &  W.  335. 

In  a  written  instrument  of   charter-  4.    The  Law  of    Merchant  Shipping 

party  where  an  unambiguous  term  is  used,  (Foard).  280. 

which  has  an  accepted  signification  both  Particular  usages  must  be  reasonable. 

in  commercial    and    judicial    language,  Paxton  v,  Courteney,  2   F.  &   F.   131; 

proof  of  usage  will  not  be  permitted  to  Foxall  v.  Inter.  Land  Cp..  16  L.  T.  N.  S. 

show  that  such  a  term  has  a  local  meaning  637.      It  must  be  uniform  and  known, 

repugnant  to  its  settled  sense.     Pedersen  Salvador  v,  Hopkins,  3  Burr.  1707 ;  Abbott 

V.  Eagster,  14  Fed.  R.  (D.  C.)  422.  v.  Bates,  43  L.  J.  C.  P.  150. 

The  evidence  as  to  usage  is  restricted  But  its  existence  for  one  year  has  been 

to  the  fact  of  a  general  usage  and  practice,  held  sufficient.      Postlethwaite  v,  Free- 

The  judgment  or  opinion  of  the  witness  land.  4  Ex.  Div.  155.     And  one  witness 

is  inadmissible.     Cuningham  v.   Fond-  has  been  held  sufficient  to  establish  its 

blanque,  6  C.  &  P.  44;  Lewis  f/.  Marshall,  uniformity  or  notoriety.      McKensie  v. 

7  M.  &  Gr.  729.  Dunlap,  3  Macq.  22. 

As  to  the  admissibility  of  evidence  of  ft.  To  which  intention,  when  once  dis- 

osage.    Wigglesworth  v.  Allison,  Notes  covered,  all  technical  forms  of  expression 

thereto.  Smith's  Leading  Cases  (8th  Ed.),  must  give  way.    Stavers  v.  Curlin,  3  Bing. 

vol.  i.,  594.  N.  C.  368:   Luger  v,  Duthie,   i  Asp.  3: 

8.  Noblev.  Durell,  3T.  R.  271;  Hockin  Dtmech  v,   Corlett,  12   Moo.  P.  C.   C. 

V.  Cook,  4  T.  R.  314.  199. 

The  existence  of  a  custom  amongst  No  formal  arrangement  of  words  is 

merchants  at  a  particular  port  for  shippers  necessary;   the  reason  and  sense  of  the 

to  make  out  for  the  master  a  correct  copy  thing  is  to  be  collected  from  the  whole 

of  the  bill  of  lading,  cannot  impose  a  duty  contract.      Dimich  v,  Caulett,  12   Moo. 

not  named  in  the  contract  or  existing  by  C.  C.  199. 

law.  Dutton  v,  Powles,  30  L.  J.  Q.  B.  169.  6.  Ritchie  v,  Atkinson,  10  East,  895. 
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trate  ,the  contract  is,  while  the  contract  remains  executory,  a 
condition  precedent.*  When  the  whole  consideration  for  any 
stipulation  fails,  or  if  it  becomes  impossible  to  be  performed 
substantially  as  the  parties  intended,  by  the  voluntary  act  of  one 
of  the  parties,  the  other  is  not  bound  to  proceed.*^ 

10.  Obligations  of  Parties. — Under  a  contract  simply  giving  the 
use  and  disposal  of  a  vessel,  the  owners  are  not  bound,  in  the 
absence  of  proof  of  usage  or  custom,  to  alter  materially  the  con- 
struction of  the  vessel.®  When  the  vessel  becomes  disabled  bv 
accident,  while  loading,  the  freighter  will  not  be  Ijound  by  the 
charter  unless  she  is  repaired  and  rendered  fit  for  contemplated 
use  in  a  reasonable  time.*  The  positive  refusal  to  furnish  a  cargo 
dispenses  with  the  obligation  of  waiting  to  receive  it.*  The  owner 
under  a  charter-party  is  only  a  bailee  for  hire,  and  as  such  is  bound 
to  the  use  of  only  ordinary  skill  and  care.*  The  performance  of 
the  conditions  of  the  charter-party  is  imperative.^  And  if  what 
is  agreed  to  be  done  is  possible  or  lawful,  it  must  be  done  ;**  breach 
of  performance  is  not  excused  by  accident.®  No  exceptions  of  a 
private  nature,  not  contained  in  the  contract  itself,  can  be  engrafted 
by  implication  as  an  excuse  for  non-performance.**  When  the 
general  owner  obtains  the  possession,  command,  and  navigation  of 
the  vessel  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage, 
the  charter-party  is  a  mere  contract  of  affreightment  sounding  in 
covenant,  and  the  owner  is  responsible  foi^  the  conduct  of  the 
master  and  mariners.**  On  a  mere  contract  of  affreightment,  the 
charterer  is  not  clothed  with  the  character  of  owner,  and  the 
general  owner  will  be  liable  for  every  damage  chargeable  to  the 
carrier,  unless  it  appears  by  present  stipulations  that  the  obliga- 
tion has  been  assumed  by  the  charterer.**  An  executory  contract 
for  the  employment  of  the  vessel,  and  a  purchase  by  the  charterer 
of  a  share  in  the  vessel,  does  not  alter  the  status  of  the  charterer  as 
a  bailee  for  hire.*® 

The  charterer  may,  before  the  sailing  of  the  vessel,  substitute  a 

\.  Bradford  v.  Williams.  7  L.  R.  Ex.    Oglin  v.  Ins.  Co.  of  Va.,  2  Wash.  (C.  C.) 
259;  Jackson  v.  The  Union  Marine,  44   319. 
L.  J.  C.  P.  27.  9.  Holyoke  v.  Depew.  2  Ben.  (D.  C.) 

5.  Kleine  v,  Catara,  2  Gall.  (C.  C.)  60;    341;  Spence  v.  Chadwick,  10  Q.  B.  517, 
Richardson  z/.  Stanton,  i  Asp.  (N.  S.)449.        10.  Howland  v,  Greenway.  22  How. 

8.  Beecher  v.  Bechtell.  3  Blatch.  (C.  (U.S.)  502;  Atkinson  z/.  Ritchie,  10 East, 

C.)  40.  530. 

But  are  bound   to  keep  her  in  good  11.  Gracie  v.  Palmer,  8  Wheat.  (U.  S.) 

condition      The  Frances  Wright,  7  Ben.  605;  Marcardier  v,  Chesapeake  Ins.  Co., 

D.  C.  88.  8  Cranch  (U.  S.),  39;  Leary  v.  U.  S..  14 

4.  Purvis  V.  Tunno,  i  Brev.  (S.  Car.)  Wall.  (U.  S.)  611. 

259;  s.  c,  2  Am.  Dec.  664.  Such  a  contract  is  a  mere  covenant  for 

6.  Hall  V.  Hurlbut,  Taney  (C.  C),  598;  conveyance  of  merchandise  or  the  per- 
Kleine  v.  Catara,  2  Gall.  (C.  C.)  61.  formance    of     the    stipulated     service. 

6.  Lamb  v,  Parkman,  i  Sprague  (D.    Richardson   v,  Winsor,   3  Cliff.  (C.  C.) 

c),  343.  399.    ' 

7.  Hudson  Can.  Co.  v,  Penn.  C.  Co.,  12.  Richardson  v,  Winsor,  3  Cliff.  (C. 
8  Wall.  (U.  S.)  289;  Randall  v.  Lynch,  12  C.)  406;  Colvin  v,  Newbury.  6  Bligh.  187. 
East.  179.  18.  Ward  v,  Thompson,  Newb.  (D.  C.) 

8.  The  Harriman,  9  Wall.  (U.  S.)  177:  95. 
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* 

sound  cargo  fof  one  damaged,  and  it  is  the  duty  of  the  master  to 
receive  the  substituted  cargo.*  If  the  agreement  be  to  take  all 
lawful  goods  and  merchandise,  the  master  must  cany  any  cargo 
that  is  comprised  within  the  terms  if  delivered  to  hiip  in  good  con- 
dition *  but  he  may  refuse  goods  if  they  are  in  a  condition  not  to 
be  carried  without  injury  to  the  cargo.*  When  the  charter-party 
is  a  mere  contract  of  affreightment,  the  owners  are  common  carriers, 
and  will  in  general  be  responsible  for  a  failure  to  convey  the  goods.** 
A  person  maybe  the  owner  for  the  voyage  if  he  is  to  have  exclusive 
possession,  control,  and  management,  appoint  the  master,  run  the 
vessel,  and  receive  the  entire  profits.*  Ui^der  such  circumstances, 
hi  will  be  responsible  and  not  the  general  owner.*  The  words 
"let"  and  "to  freight"  do  not  of  themselves  make  the  charterer 
owner  for  the  voyag^.*^ 

11.  Tettel  Let  on  Shares. — When  the  vessel  is  leased  or  chartered 
to  the  master,  who  directs  her  employment,  hires  her  crew,  and 
divides  the  earnings  between  himself  and  the  owners,  he  and  not 
the  general  owners  is  liable  on  contracts  for  supplies  for  the  vessel 
while  thus  employed.** 

12.  Charter  to  Ooreniment — When  the  charter  provides  for  a  per 
diem  compensation,  the  government  is  not  the  owner  for  the 
voyage,  and  cannot  be  held  liable  for  the  expense  of  pilot  and  crew 
sent  to  the  vessel's  assistance.®  Nor  i^  the  government  liable  for 
demurrage  for  detention  on  the  return  trip  after  the  discharge  of 
the  vessel  under  the  terms  of  the  contract.**  When*  an  officer 
whose  duty  it  is  to  supervise  government  contracts  orders  the  price 
fixed  upon  by  the  contract  of  his  assistant  with  the  vessel-owner 
reduced,  the  original  contract  price  cannot  be  recovered  if  the 
owner  after  notice  allows  her  to  remain  in  the  service  of  the 
government.**  When  payment  is  to  be  made  day  by  day  until 
discharged,  a  retroactive  order  of  discharge  will  not  deprive  the 

1.  The  Cargo  of  The  Luedkin,  6  Ben.  a  joint  liability.      The  Phebe,  i  Ware 

(D.  C.)  565.  (D.  C),  266;  Taggard  v,  Loring,  16  Mass. 

8.  Freeman   v,   A  Cargo  of  Salt,  40  336. 

Hunt's  Mer.  Mag.  457.  In  victualling  and  manning  the  vessel 

8.  Boyd  V.   Moses.    7  Wall.   (U.    S.)  the  master  acts  on  his  own  account,  and 

3t6.  not  as  agent  of  the  owner.     Fox  v»  Holt, 

4.  The  Volunteer,  i  Sum.  (C.  C.)  551.  4  Ben.  (D.  C.)  290;  Webb  v.  Peirce,  i 

6.  Certain  Logs  of  Mahogany,  2  Sum.  Curt.  (U.  S.)  104. 

(C.  C.)  597;  Gracie  v.  Palmer,  8  Wheat.  He    is    deemed    owner  prv  hoc  vice. 

(U.S.) 632.  Kenzell  v.  Kirk.  37  Barb.  (N.  Y.)  113. 

6.  Gracie  v.  Palmer,  8  W^eat.  (U.  S.)  And  is  liable  for  "small generals."  Mayo 
632;  Hill  V.  The  Golden  Gate,  Newb.  (D.  v.  Snow,  2  Curt.  (C.  C.)  zo6.  Whether 
C.)  308.  he  is  liable  for  repairs  appears  to  depend 

The  appointment  of  the  master  and  on  usage.      Packard  v.  The   Louisa,   2 

crew   is   not    in    all    cases   conclusive.  Wood.  &  M.   C.  C.  55;  The  Reeside,  2 

Drinkwater  v.  Jhe  Sparun.  i  Ware  (D.  Sum.  (C.  C.)  567. 

C),  160;  The  Waldo,  2  Ware  (D.  C).  165;  9.  Reed  v.  The  U.  S.,  11  Wall.  (U.  S.) 

Donaboe  v,  Kettell,  i  Cliff.  (C.  C.)  139.  59t. 

7.  The  Volunteer,  i  Sum.  (C.  C.)  551;  10.  Claim  of  Clarke  &  Co.,  4  Opinion 
Palmer  V.  Gracie,  8  Wheat.  (U.  S.)  632.  Att.-Gen.  83.                                       • 

8.  Skolfield  v.  Potter,  2  Ware  (D.  C),  11.  Emery  v.  U.  S.,  4  Ct.  of  CI.  401; 
395;  Thorp  V.  Hammond.  12  Wall.  (U.  Clyde  v.  U.  S..  5  Ct.  of  CI.  134;  Cobb  r. 
S.)  4x6.    And  the  owners  do  not  incur  U.  S.,  5  Ct.  of  CI.  176. 
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• 
vessel-owner  of  his  right  to  the  charter-money,*  It  is  the  duty  of 
the  government  to  notify  the  owner,  and  until  notice  is  given  the 
owners  are  entitled  to  payment  for  the  hire.*  f  he  owners  are 
entitled  to  extra  freight  for  conveyance  of  goods  beyond  the  point 
agreed  on.®  If  the  vessel  be  injured  in  the  government  service,  by. 
a  forced  employment  beyond  her  capacity,  tne  government  will  be 
liable  for  damages.**  ' 

13.  Diflsolution  of  Contract. — Contracts  of  affreightment  may  b< 
dissolved  by  the  consent  of  the  parties ;  and  at  any  time  before 
breach  it  is  not  necessary  that  there  should  be  any  new  consider- 
ation for  the  dissolution.*  Bu^t  if  not  dissolved,  the  rule  as  to  per- 
formance is  that  where  a  party  by  his  own  act  creates  a  duty  or 
charge,  he  is  bound  to  perform  it  notwithstanding  inevitable 
accident,  because  he  might  and  ought  to  have  provided  against 
the  happening  of  such  a  contingency  by  his  contract.*  If,  however, 
after  the  contract  is  made,  it  becomes  unlawful  for  either  party  to 
perform  it,  then  the  performance  cannot  be  insisted  upon,  nor  can 
damages  be  recovered  for  the  non-performance.'' 

14.  Damages  for  Breach  of  Contract. — If  the  master  or  owner 
refuses  to  perform  the  contract,  the  charterer  may  resort  to  a 
personal  action  for  damages.*^  The  owner  is  bound  to  make  com- 
pensation, in  the  event  of  non-perfomftince,  for  actual  damages 
only.®  The  measure  of  damages  for  which  the  owner  is  liable  for 
breaking  up  the  voyage  is  the  actual  loss  and  expense  incurred, 
labor  and  services  in  the  procuring  another  vessel,  and  reasonable 
disbursements  and  taxed  costs.**  For  failure  to  sail  at  the  proper 
time,  or  for  delay  in  delivery,  the  measure  of  damages  is  the  differ- 

1.  Leary  v,  U.  S.,  9  Ct/of  CI.  233.  be  prevented  by  some  unforeseen  event. 

5.  Smith  v,  U.  S.,  9  Ct.  of  CI.  237.  Schilizzi  r.  Derry.  4  E.  &  B.  673;  Kish 
8.  Swain  v,  U.  S..  2  Dev.  35.  v.  Gibb,  i  H.  &  N.  Sio;  Hills  v.  Sdghruc, 
4.  Schultz  V,  U.  S.,  3  Ct.  of  CI.,  56;    15  N.  &  W.  253. 

Morgan  v,  U.  S.,  5  Ct.  of  CI.  182.  7.  Bailey  v,  DeCrespigny,  N.  R.  42  D. 

6.  King  V.  Gillett,  7  M.  &  W.  55;  Adam-    180. 

son  v^  New  Castle  S.  S.  Asso. ,  4  Q.  B.  D.  If  after  the  making  of  the  contract  the 

462.  exportation  of  the  articles  which  were  to 

6.    Paradine    v,    Jayne,    Aleyn,    27;  compose  the  cargo  were  prohibited  by  the 

Adams  v.  Royal  Mail  Steam  Packet  Co.,  law  of  this  country  the  contract  will  be  at 

5  C.  B.  N.  S.  492.  an  end.     Barker  v,  Hodgson,  3  M.  &  S. 

This  general  rule  is  subject,  however,  270. 

to  this  qualification,  that  where  the  event  A  prohibition  at  the  port  of  discharge 

is  of   such  a  character  that    it  cannot  by  a  foreign  government  would  not  have 

reasonably  be  supposed  ^to  have  been  in  this  effect.  Blight  v.  Paige.  3  B.  &  P.  29s. 

contemplation  by  the  contracting  parties  A  blockade  of  the  port  of  discharge,  or 

when  the  contract  was  made,  they  will  an  interdiction  of  commerce  with  it.  after 

not  be  held  bound  by  general  words  which,  the  commencement  of  the  voyage,  works 

though  large  enough  to  include,  were  not  a  dissolution  of  the  contract.     Scott  v. 

used  in  reference  to  the  possibility  of  the  Libby,  2  Johns.  (N.  Y.)  336. 

particular  contingency  which  afterwards  8.  The  Gen.  Sheridan,  2  Benedict  (D. 

happened.    Bailey  v.  DeCrespigny,  L.  R.  C),  296. 

4  Q'  B.  185.  But  if  performance  has  not  been  entered 

l^ere  time  is  expressly  limited  in  the  upon,  there  is  no  remedy  in  rem.     The 

terms  of  the  contract  for  the  loading  or  Gen.  Sheridan,  2  Benedict  (D.  C),  296. 

discharge  of  the  ship,  the  merchant  will  9.  Harrison  v,  Stewart,  Taney's  Rep. 

be  liable  if  he  neglects  to  perform  the  (D.  C.)  485. 

vontract  on  his  part,  even  though  he  may  10.  The  Tribune,  3  Sum.  (C.  C.)  144. 
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cnce  between  the  fair  market  price  at  the  port  of  destination  on 
the  day  the  vessel  ought  to  have  arrived  and  the  time  that  she  did 
actually  arrive.* 

15.  Joriadiotion — Bemedy. — In  addition  to  the  courts  of  common 
law,  the  jurisdiction  of  the  admiralty  extends  to  all  contracts  of 
affreightment  upon  the  high  seas  or  navigable  waters  of  the  United 
States.*  Courts  of  equity  also  will  in  fitting  cases  interfere  by 
injunction.*  The  method  of  procedure  in  the  admiralty  is  both  in 
personam  and  in  rem;  the  latter  will  lie  whenever  by  the  maritime 
law  a  lien  exists.* 

CHASE,  in  its  general  signification,  is^a  great  quantity  of  woody 
ground  lying  open,  and  privileged  for  wild  beasts  and  wild  fowl ; 
and  the  beasts  of  chase  properly  extend  to  the  buck,  doe,  fox, 
marten,  and  roe ;  and  in  common  and  legal  sense  to  all  the  beasts 
of  the  forests.* 

1.  Page  r/  Munro,  i  Holmes  (C.  €.)•  It  is  commonly  less  than  a  forest,  and 
933:  The  Success.  7  Blatch.  (C.  C.)  551.      not  endowed  with  so  many  liberties,  as 

1  N.  J.  Steam  Nav.  Co.  v.  Merchants  the  courts  of  attachment,  swainmote,  and 
Bank.  6  How.  (U.  S.)  344;  Morewood  justice-seat.  Crompt.  in  his^uHsd.,  fol. 
p.  Eneqnist,  23  How.  (U.  S.)  491.  148.  says  a  forest  cannot  be  m  the  hands 

^ut  no  jurisdiction  exists  with  regard  of  a  subject,  but  it  forthwith  loses  its 
to  the  enforcement  of  preliminary  agree-  name,  and  becomes  a  chase;  but.  fol.  197, 
nents  to  enter  into  a  charter-party,  he  says  a  subject  may  be  lord  and  owner 
Andrews  v.  F.  &  M.  Ins.  Co.,  3  Mason  of  a  forest.  Both  sayings  are  in  some 
(C.  C).  6;  The  Tribune.  3  Sum.  (C.  sort  true;  for  the  king  may  give  or  alien- 
C.)  4.  ate  a  forest  to  a  subject,  so  as  when  it  is 

8.  A  charter-party  is  not  a  mere  con-  once  in  the  subject,  it  loses  the  true 
tract  for  the  conveyance  of  goods  from  property  of  a  forest,  because  the  courts 
one  place  to  another,  but  for  the  services  called  the  justice-seat,  swainmote,  etc. , 
of  a  spedlk  ship  often  selected  after  a  do  forthwith  vanish,  none  being  able  to 
careful  consideration  of  the  purposes  for  make  a  Lord  Chief  Justice  in  Eyre  of  the 
wHkh  it  is  adapted,  and  though  a  court  forest,  but  the  king;  yet  it  may  be  granted 
ofeqoity  cannot  enforce  specific  perform-  in  so  large  a  manner,  as  there  maybe 
aoce  of  the  various  provisions  of  the  attachment,  swainmote,  and  a  court 
charter-party,  yet  an  injunction  will  lie  to  equivalent  to  a  justice-seat.  Manwood, 
restrain  the  employment  of  the  vessel  in    part  2,  a  3.  4. 

a  manner  inconsistent  with  their  char-  A  chase  is  ad  cammunem  legem^  and  not 
ter.  De  Mattos  v.  Gibson,  28  L.  J.  Ch.  to  b^  guided  by  the  forest  laws.  A  man 
498.  may  have  a  free  chase  as  belonging  to  his 

1  Oakes  v.  Richardson,  2  Low.  (D.  C.)  manor  in  his  own  woods;  for  it  does  not 
173;  Maury  v,  CuUiford,  10  Fed.  R.  (C.  issue  odt  of  the  soil,  but  is  a  collateral  in- 
C.)  388.  heritance.     4  Inst.  318. 

For  further  information  with  regard  to  If  a  man  have  freehold  where  is  a  chase, 
charter-parties,  see  Maude  &  Pollock's  he  may  cut  timber  without  the  license  c>i 
Law  of  Merchant  Shipping;  The  Law  of  any.  though  not  so  of  a  forest.  But  if 
Merchant  Shipping  (Foard);  Abbott  on  he  cut  so  much  that  there  is  not  suflScient 
Shipping;  Desty's  Shipping  and  Admi-  for  covert,  and  to  maintain  the  game,  he 
rally;  Parsons  on  Shipping;  Abbott's  and  shall  be  punished  at  the  suit  of  the  king. 
Prichard*s  Digests.  See  11  Rep.  22.     The  owner  of  the  soil 

5.  Co.  Litt.  233.  Though  see  i  Jones  may  have  by  prescription  common  in  the 
Rep.  278.  •  chase  for  his  sheep,  and  warren  for  his 

It  differs  from  a  park  in  that  it  is  not  conies.  Inclosing  a  free  chase  is  said  to 
inclosed,  and  also  in  that  a  man  may  have  be  a  good  cause  of  seizure  into  the  king's 
a  chase  in  another  man's  ground  as  well  hands.  It  is  not  lawful  to  make  a  chase, 
IS  in  his  own.     2  Bl.  38.  park,  or  warren,  without  license  from  the 

It  ^as  a  greater  compass  than  a  P&rk,  king  under  the  broad  seal.  Jacob's  Law 
more  variety  of  game,  and  more  officers.    Dictionary. 
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CHASTE,  in  the  seduction  statutes,  means  actual*  virtue*  in  con- 
duct and  principle.  One  who  falls  from  virtue,  but  afterwards  re- 
forms, is  chaste  within  the  meaning  of  the  statutes.*    (See  also 

Chastity;  Seduction.) 

1.  That  is.  what  the  woman  really  is,  L.  J.  136;  s.c.,2  CIark(Pa.),  351;  Boak  v. 
as  distinguish*ed  from  what  she  is  reputed  State,  5  Iowa,  430;  State  v.  Carron,  18 
to  be.  ,  Iowa,  372;  State  v.  Sutherland,  30  Iowa, 

Repntation. — Evidence  of  bad  reputa-  570;  State  z/.  Dunn,  53  Iowa,  526;  State  v. 
tion.  therefore,  is  inadmissible.  Bishop  Timmins,  4  Minn.  325;  People  v.  Mills- 
on  Statutory  Crimes,  §  639;  Crozier  v,  brough,  11  Mich.  278;  Wilson  v.  State, 
People,  I  Parker's  Crim.Rep.  (N.Y.)453;  73  Ala.  527;  2  Wharton's  Cr.  L.  §  1757; 
Carpenter  v.  People,  8  Barb.  (N.  Y.)  603,  People  v.  Clark,  32  Mich.  112. 
608;  People  z/.  Kenyon,  5  Parker'9  Crim.  BcMDond  Betrayal. — A  woman  who  is 
Rep.  (N.  Y.)  254;  Andre  v,  Iowa,  5  Iowa,  seduced  under  promise  of  marriage  may 
389;  Kauflman  z'.  People,  II  Hun  (N.Y.).  remain  sufficiently  chaste  to  make  a 
82,  87;  State  V.  Prizer,  49  Iowa,  531;  2  second  betrayal  by  the  same  man  a  se- 
Wharton*s  Cr.  L.  §  1757.  Safford  v,  Peo-  ductioh  under  the  statute.  People  v. 
pie,  I  Parker's  Cr.  R.  (N.Y.)474,  holding  Millsbrough,  11  Mich.  278.  Christiancy, 
the  comrary,  is  opposed  by  later  cases.       J. — **  While  we  express  no  9pinion  as  to 

In  Ohio, — Ohio  Rev.  St.  g  7022.  relates  a  female  who  is  shown  to  be  unchaste 
to  all  seduced  women  "of  good  repute  with  other  men,  we  think  all  that  is  neces- 
for  chastity,"  and  therefore  it  was  held,  sary  in  a  case  like  the  present,  where 
in  Bowers  v.  State,  that  it  was  not  com-  there  is  no  such  evidence,  is,  that  her 
petent  for  defendant  to  prove  specific  acts  personal  character  should  be  such  as  to 
of  illicit  intercourse  by  the  prosecutrix  satisfy  the  jury  that  she  would  not  hay« 
with  other  persons,  but  that  he  must  at*  yielded  in  the  particular  case,  without 
tack  her  reputation  for  chastity.  the  express  promise  of  marriage." 

Effeet  on  Yerdiet. — Where  evidence  as  Consent,  except  sometimes  where  it  is 
reputation  of  prosecutrix  for  unchastity  prompt  and  ready,  is  no  defence  on 
was  received,  it  was  on  appeal  held  that  charge  of  seduction.  People  v.  Cook,  6x 
*  it  is  not  enough  that  the  court  sitting  in  Cal.  478;  Lewis  v.  People.  37  Mich.  518; 
review  of  the  judgment  may  be  of  the  Tucker  v.  State,  8  Lea  (Tenn.),  633;  2 
opinion  that  the  result  ought  and  prob-  Whart.  Cr.^  Law,  §  1759.  S^e  People  v, 
ably  would  have  been  the  same  if  the  ob-  Clark,  33  B)lich.  112. 
jectionable  evidence  had  been  excluded."  IProrainption  as  to  Chalstitj. — The  cases 
Kauffman  v.  People,  11  Hun,  82,  87;  on  this  point  are  at  variance,  (i)  Some 
Coleman  v.  People,  58  N.  Y   555.  hold  that  the  chastity  of  the  prosecutrix 

Bapntation  in  Sniiport  of  Froseention  is  must  be  presumed,  in  the  absence  of 
admissible  in  evidence  to  rebut  testimony  proof.  State  v.  Wells,  48  Iowa,  671; 
as  to  acts  of  lewdness.  State  v,  Prizer,  Crozier  v.  People,  i  Parker's  Cr.  Law, 
49  Iowa,  533,  explaining  State  v,  Sherr,  453;  State  v.  Higdon,  32  Iowa,  262;  Wil- 
32  Iowa,  88;  Bishop  on  Statutory  Cripaes,  son  v.  State,  73  Ala.  527.  (2)  Others 
§  650.  consider  that,  since  also  the  defendant  is 

S.  Yirtne.  —  '*  Something  of  purity  of  presumed  to  be  innocent,  some  evidence 
heart  and  feeling  beyond  the  mere  physi-  of  chastity  must  be  brought  forward  by 
cal  fact  that  [the  woman]  has  not  been  the  prosecution.  People  v,  Roderigas, 
defiled."  Bishop  on  Statutory  Crimes,  49  Cal.  10;  Zabriskie  v.  State,  43  N.  J. 
§639;  Wood  V.  Georgia,  48  Ga.  288-9.  L^^»  ^4°;  Oliver  v.  Com.,  loi  Pa.  St. 
**A  female  who  delights  in  lewdness —  218;  West  v,  Wisconsin,  i  Wis.  217. 
who  is  guilty  of  every  indecency,  and  lost  Van  Syckel,  J.,  in  Zabrisk?^  v.  State,  43 
to  al!  sense  of  shame,"  *' whose  con-  N.  J.  Law,  640:  '*  The  fact  that  she,  has 
versation  and  manners  may  even  have  sacrified  that  virtue  which  washer  glitter- 
suggested  the  thought  and  opened  the  ing  crown  casts  such  a  shadow  upon 
way,"  is  not  "chaste,"  though  she\has  her,  that,  in  ,the  most  charitable  view  of 
not  been  guilty  of  sexual  intercourse,  the  case,  it  should  be  left  without  pre- 
Andre  v  Iowa  5  Iowa,  389;  Boak  v,  sumption  either  way,  to  be  determined 
Iowa.  5  Iowa,  430.  See  also  Carpenter  by  competent  evidence,  what  her  prior 
V  People.  8  Barb.  (N.  Y.)  608.  repute  has  been."    This  conclusion  seems 

8  Beformed  women  are  *  chaste."  Car-  to  be  the  better  view.  Bishop  on  Statutory 
penter  v.People,  8  Barb.  (N.Y.)6o3;  Ken.  Crimes,  §  648.  "Yet  ordinarily  such 
yont/.  People,  26N.Y  203;  Boycez'.  Peo-  evidence  can  in  the  nature  of  things  be 
pie,  55  N  Y  644:  Com.  v,  McCarty,  4  Pa.    only  slight  and  circumstantial."    Bishop 
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on  Stattttory  Crimes,  |648;  West  v.  Wis-  TJnehaste  Coadnet  of  a  time  after  tht 

consin,  i  Wis.  217.     It  need  not  directly  seduction  cannot    be  given    in  evidence 

show  chaste  character,  but  the  chastity  against  the   female's  previous  character. 

"  may  be  shown, /n'mi>/ar>>.  by  presump-  It  very  likely  is  the  result  of  the.  defend- 

tion  from  other  facts  and  circumstances  ant's  having  seduced  her.    State  v.  Wells, 

attending   the    transactions  as,   for    in-  48  Iowa,  671;  Mann  v.  State,  34  Ga.   5; 

stance,   that  the  unmarriea  female — the  Boyce  v.  People,  55  N.  Y.  644 — in  which 

subject  of  the  injury — was  at  the  time  respect  the    rule  is  different,   properly, 

residing  with  her  parents,  or  other  rela-  from  that  of  some  (not  all)  authorities  in 

tives,  or  her  guardian,  or  in  some  respect-  adultery  cases.                             i 

able  household  or  by  proof  of  oikitt  V^Lt  Effort  to  Compromiso,  on  the  woman's 

firttmstanxes    consistent   wiin,    and    the  part,  when  she  had  become  the  mother 

usual  concomitants  of .  chaste  female  char-  of  defendant's  child,  was  held  to  be  prop- 

acter."    People  v,  Roderigas,  49  Cal.  10.  erly   rejected  when  offered   in  evidence 

Or  the  fact  that  she  went  into  good  society,  against  her.    State  r.  Dietrich,  51  Iowa, 

Craodall  v.  People,  2  Lans.  (N.  Y.)  311'.  467. 

In  Sute  V,  Wells,  48  Iowa,  671,  the  Proyions  TJxiehastitj. — Un chastity  pre- 
court  not  only  held  that  presumption  of  vious  to  the  offence  may  be  shown  either 
chastity  of  prosecutrix  existed  until  evi-  by  direct  testimony  as  to  specific  act  or 
dence  was  offered  to  rebut  it.  but  they  laid  acts,  or  by  evidence  of  wanton  and  in- 
down  that  it  is  not  enough  for  defendant  discreet  act  or  acts  towards  some  other 
to  produce  evidence  raising  a  reasonable  person  than  defendant.  People  v,  Mc- 
doubt  as  to  chastity,  but  ir  must  be  such  Ardle,  5  Parker's  Crim.  Rep.  (N.  Y.)  180; 
as  would  overcome  the  presumption  of  State  v.  Bell,  49  Iowa,  440*  See  also 
law  in  its  favor  by  a  fair  preponderance.  Virtue,  supra^  note  2. 
The  court  support  their  position  by  refer-  Bzaminatioii  of  Proieoatlon. — She  may 
ence  to  several  cases  in  regard  to  burden  be  asked,  on  cross-examination,  in  respect 
of  proof  where  defence  of  insanity  is  set  to  prior  unchaste  acts  and  conversations, 
np.  The  insanity  cases*  are  indeed  use-  or  sleeping  in  bed  with  other  men  than 
ful  as  analogous,  but  they  are  divided  as  defendant.  State  v,  Sutherland,  30  Iowa, 
tothemlingrequiring  fair  preponderance.  570.     Since  the   woman's  chastity  is  in 

In  Lawson's  Insaaity  as  a  Defence  to  evidence  by  her  mere  prosecution  of  the 
Crime  it  is  stated  that  there  are  three  action,  she  may  properly  be  cross-exam* 
theories:  firsts  that  the  burden  is  on  the  ined  as  to  it.  Of  course,  she  cannot  be 
prisoner  to  prove  defence  beyond  reason-  compelled  to  answer  so  as  to  expose 
able  doubt;  now  almost  obsolete,  says  herself  to  indictment. 
Lawson,  except  perhaps  in  Delaware  Bsmote  Evldenos. — Prt>of  of  indlscre- 
(p,  514  of  his  work),  and  AVw  Jersey  tion  eight  years  befofe,  \fhen  prosecutrix 
'P>  5^4):  second,  that  the  burden  is  on  the  was  a  girl  of  fourteen,  was  held  not  to  be 
prisoner  until  it  is  overcome  by  a /fv/<7if-  receivable,  as  Bishop  says  (Stat.  Cr. 
^(fiM/ of  evidence  showing  the  prisoner's  g  649)  it  ''allows  two  little  for  the  influ- 
insanity  to  the  satisfaction  of  the  jury,  ence  of  mature  years  and  probable  re- 
which  is  the  rule  in  England  and  in  17  formation."  Sta.te  v^  Dunn.  53  Iowa.  526. 
American  States  (merely  fair  preponder-  Bohnke  by  Parent. — Evidence  of  having 
ance.  not  cUar  preponderance.  Coyle  ik  been  rebuked  once  by  parent  was  held  in- 
Com.  of  Pa.,  100  Pa.  St.  573);  third,  that  admissible — first, because  the  rebuke  mere* 
the  burden  rests  on  the  State  to  prove  ly  indicated  the  reprover's  opinion,  and 
sanity  where  there  is  doubt  raised  by  the  second,  because  conduct  may  call  for  re- 
evidence,  which  is  the  rule  in  nine  States,  buke  yet  not  be  unchaste.     State  v,  Cur- 

Tho IndietBiOBt  must  allege  the  fact  of  ran,  51  Ind.  it2 
previous  chaste  character.  People  v.  "I^Tiou  Chaste  Charaotar." — As  in- 
Roderigas,  ^  Cal.  10;  Bishop  on  Stat,  dicated  already,  this  means  chaste  char- 
Crimes,  8  647;  State  V,  Stogdell,  13  Ind.  acter  up  to  the  time  of  the  offence;  hence 
565;  2  WharL  Cr.  Law,  §  1757.  *'  And  subsequent  unchastity  is  not  defence  to 
perhaps,  in  some  cases,  it  must  where  seducer. 

those   words    are    not  in  the  statute.'*  '*Care  and   Proteetloii"  Statute. — The 

Bishop  on  Stat.  Crimes,  §  647.     See  State  offence  prohibited  by  Kansas  Crimes  and 

V.  Stogdell,  13  Ind.  565,  where  an  aver-  Punishment  Act,   §    233,  of  defilii^   a 

ment  to  the  effect  that  the  female  was  of  female    under    eighteen    years    of    age 

ftfm/ r<r/»/^  for  chastity  seems  to  have  been  while  she  is  confided  to  defendant's  care 

considered  sufficient,  though  the  report  of  and    protection,  may  be  committed,  al- 

the  case  is  meagre.  though  the  female  may  be  of  unchaste 

The  woiBaa  nay  tsotiiy  to  prove  her  character,   and  may  consent  to  the  un- 

frevious  chaste  character.      Kenyon  t/.  lawful  embraces  of  defendant.      Kansas 

'sople,  26  N.  Y.  203.  V,  Jones,  16  Kans.  608. 
• 
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CHASTITT. — Purity  or  freedom    from    unlawful  sexual   inter- 
course.^    The  law  justifies  a  woman  killing  one  who  attempts  to 

1.  I  Hale  P.  C.  485,  486;  4  Broom  &  was  a  subseauent  one.     See  i  Greenl.  on 

-  H.  Com.  214.  £v.,  §  54.     Mr.  Wharton  (Cr.  Law,  voL 

The  ravishment  of  a  prostitute  or  of  a  i,  §  568)  sa/s  the  reputation  for  unchas- 

mistress  is  rape.     2   Bishop   Cr.    Law,  tity  is  only  admissible  when  acquired  be- 

§  1 1 19;  Richie  v.  State,  58  Ind.  355.  fore  defendant's  alleged  commission  of 

B«patation  for  Chastity  in  Bape  CasM.  the  crime. 
— A  difterent  rule  prevails  than  in  the       (r)  Proof  of  Bapatation. — The  court  will 

seduction  cases,  for  the  reason  that  in  not  receive  such  proof  through  an  agent 

the  latter  consent  is  no  defence,  while  in  of  defendant  sent  into  the  neighborhood 

prosecutions  for  rape  it  is.  of   the  prosecutrix  about  the  time  of  the 

(a)  FroTioni  to  the  Snppoiod  Oifenoe. —  trial,  especially  to  collect  evidence  as  to 
Evidence  that  the  woman  had  a  bad  rep-  the  reputation  of  the  prosecutrix  for  un- 
utation  for  chastity  previous  to  the  sup-  chastity  at  a  time  previous  to  the  alleged 
posed  commission  of  the  offence  is  ad»  offence  of  defendant.  Such  testimony 
missible.  Rex  v.  Clarke,  2  Stark.  N.  P.  would  amount  only  to  hearsay.  Doug-* 
C.  241;  Rex  V.  Barker,  3  C.  &  P.  589;  lassf.  Tousey,  2  Wend.  (N.Y.)352;  State 
Pleasant  v.  State,  15  Ark.  624;  Pratt  v,  r.  Forshner,  4  N.  H.  89. 
State,  19  Ohio  St.  277;  State  v.  Forshner,  Prior  lUieit  Intoroonrto  with  Dofandant. 
43  N.  H.  89;  R.  V,  McClure,  2  Craw.  &  — "  If  on  previous  occasions  the  woman 
Dix,  244;  Camp  r.  State,  3  Ga.  417.  "  It  has  voluntarily  surrendered  her  person 
helps  the  probabilities  that  the  connec-  to  the  defendant,  thi^,  even  more  dis- 
tion  was  voluntary  on  her  part,  and  that  tinctly  than  her  being  a  common  prosti- 
his  manifestations  of  apparent  force  came  tuie,  indicates  alike  her  willingness  and 
rather  from  his  presuming  her  consent  his  presuming  on  it;  therefore  he  may 
than  from  a  purpose  to  ravish  her."  2  show  such  fact  in  his  defence."  2  Bishop 
Bishop  on  Criminal  Procedure,  §  965,  on  Crim.  Procedure,  §  966.  The  follow- 
where  many  cases  are  cited.  See  Ros-  ing  cases  authorize  this  statement:  State 
coe  on  Crim.  Ev.,  §  648,  quoted  below,  v.  Jefferson,  6  Ired,(N.Car.)305;  States. 

(^)  Subseqneiit   Bapatation  for  tJnchaa-  Forshner,  43  N.  H.  89;  People  v.  Abbott, 

tity. — Whether  evidence   of  subsequent  19  Wend.  192;  Woods  z'.  People,  55  N.Y. 

reputation    is    admissible     is    disputed.  51  s>  517;  State  z/.  Reed,  39  Vt.  417,  419. 
Such  evidence  was  received  in  Reg.  v.       Spadflc  Aots  with  Other  Man. — It  has 

Barker,  3  Car.  &  Payne,  589,  and  Mr.  frequently  been  decided  that  evidence  of 

Bishop  thinks  that  the  better  rule  is  to  specific  acts  of  intercourse   with  other 

receive  it.  '  men  may  not  be  given.     Peck.  J.,  said. 

On  the  other  hand,  it  was  rejected  by  in  McDermott  v.  State,  13  Ohio  St.  334, 

Patteson,  J.,  in  Reg.  v.  Clay,  5  Cox  C.  that  '*  it  by  no  means  follows  that  a  de- 

C.   146.     He  referred  to  R.  v.  Barker,  sire  to  have  sexual  intercourse  with  one 

but  declined  to  follow  it  as  to  this  point,  person   tends,  legitimately,  to    prove  a 

It  was  held  inadmissible,  too,  in  State  v  willingness  to  have  like  intercourse  with 

Forshner,  43  N.  H.  89,  and  in  Pran  v,  another  and  different  person.     Indeed, 

State,    19  Ohio   St.   277.      In    State   v,  the  reverse  is  much  the  most  probable; 

Forshner,  Bell.  J.,  said  (1861):  *' A  state  but,  however  this  may  be,  the  introduc 

.  of  facts  proved  to  have  existed  is  pre-  tion  of  such  proof  is  opposed  to  the  well 

sumed  to  continue,  unless  some  reason  settled  rules  of  evidence."     Further,  it  is 

is  shown  for  doubt.     But  the  reverse  is  pointed  out  that  the  woman  is  presumed 

not   true.    The  bad  character  a  person  to  be  unprepared  to  disprove  such  specific 

may  have  now  is  not  assumed  to  have  accusations;  and  it  is  said  that  to  admi; 

always  existed."    In  Elsam  z/.  Faucett,  them  would  be  to  create  collateral  and 

2  Esp.  562,  in  an  action  for  crim.  con.,  confusing  issues.     These  views  are  up- 

evidenceof  misconduct  in  the  woman  sub-  held,  also,  in  the  following  cases:  Mc- 

sequent  to  her  connection  with  defendant  Combs  z/.  State,  8  Ohio  St.  643;  Pleasant 

was  rejected.     In  Douglass  v,  Tousey.  2  v.  State,  15  Ark.  624;  Camp  v.  State,  3 

W^nd.  (N.Y.)352,  in  an  action  for  slander  Kelly  (Ga.),  422,  dictum.  Rex  v.  Clarke,  2 

for  calling  plaintiff  a  thief,  evidence  of  Stark.  241;  Rex  v.  Hodgson,  Russell  and 

plaintiff's  bad  reputation  as  a  prostitute  Ryan,  211  (leading  case,  decided  unani- 

was  rejected,  partly  because  it  related  to  mously    by  twelve    judges);    Richie   v 

a  time  subsequent  to  the  alleged  slander.  State,  58  Ind.  355;  R.  v.  Holmes,  12  Cox 

On  motion  for  new  trial,  this  ruling  was  C.  C.  147;  State  v^  Knapp,  45  N.  H.  154: 
sustained,  the  court  assigning,  as  one  of   Comm.  v,  Regan,  105  Mass   593,  where 

Its  reasons,  the  fact  that  the  reputation  evidence  of  declarations  by  prosecutrix 
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that  she  was  pregnant  by  other  men  was  reg&rd  them  as  material,  not  collateral, 

ruled  out;  Stale  v.  White,  35  Mo.   500;  since  the  charge  is  that  against  her  con- 

Comm.  V,  Harris,  131  Mass.  336;  Rogers  sent  the  act  was  committed.     In  State  v, 

V.  State.  I  Tex.  Ap.  187;  Woods  v,  Peo-  Johnson,  a8  Vt,  512,  the  court  said:  **  In 

pie,  I  Thomp.   &  Cook  (i  N.  Y.  Sup.  determining  that  question,  which  is  purely 

Ct),  610.  [as  to]  mental  act,  it  is  important  to  as- 

In  State  v,  Henry.  5  Jones  (N.  Car.),  certain  whether  her  consent  would,  from 

66,  exposure  by  prosecutrix  of  her  person  her  previous  habits,  be  the  natural  result 

to  others  was  not  allowed  to  be  proven  of  her  mind,  or  whether  it  would  be  in- 

because  it  was  not  shown  that  the  ex*-  consistent  with  her  previous  life,  and  re- 

posureiMJ  known  to  tht accused.  Whether  pugnant  to  all  her  moral  feelings." 
it  would  have  been  admitted  had  that        In  People  v.  Abbott,  19  Wend.  (N.  Y.) 

been  shown,  the  court  said  they  were  not  192,  it  is  said  that  the  cases  allowing  evi- 

calied  upon  to  decide.  dence  of  general  lightness  of  character, 

fifOii-Bttmilnatlftn  of  FrosMutrix — The  street-walking,  etc.,  are   based  on  this 

practice  of  most  courts,  not  all,  both  in  very  principle.      *•  Why  is  this??  asks 

England  and  America,  is  to  permit  the  Cowan,   J.     **  Because  there  is  not  so 

prosecutrix  to  be  asked  questions  of  this  much  partiality  that  a  common  prostitute 

sort«  although  in  no  court  can  she  be  com-  or  the  prisoner's  concubine  would  with- 

pelledto  criminate  herself.     Mr.  Bishop  hold  her  assent,  as  one  less  depraved; 

says  that  \i   she  denies  the  connection  and  may  I  not  ask,  does  not  the  same 

(with  other  men),  the  defendant  is  bound  probable  distinction  arise  between    one 

by  her  answer  and  cannot  prove  the  de-  w4io    has  already  submitted  herself   to 

Dial  false.     Crim.  Procedure,  §  966.     In  the  lewd  embraces  of  another,   and  the 

Wharton's  Crim.  Law,  §  568,  the  diversi-  coy  and  modest  female,  severely  chaste 

Vf  of  authorities  is  declared.     In  these  and     instinctively    shuddering    at    the 

cases  it  was  held  that  defendant  is  bound  thought  of  impurity  ?"     Both  are  equally 

by  her  answers:  R.  v,  Cockroft,  11  Cox  under  thf  protection  of  the  law,  but  so 

C.  C.  410(1870);  R.  V,  Holmes,  12  Cox  C.  are  the  prostitute  and  concubine  whose 

C.  137,  overruling  R.  v.  Robins.  2  M.  &  character  may  yet  be  assailed  by  evidence 

R.  512;  People  V.  Jackson.  3   Parker's  of  their  immorality. 
Crim.  Rep.  (N.  Y.)  391,  denying  People        See  the  subject  of  unchastity,  as  evi« 

V.  Abbott,  19  Wend.  (N.  Y.)  192.     And_  dence  of  consent,  discussed  in  Wharton's 

see  the  authorities  cited,  supra,  respect-"  Crim.  Law,  and  in  Bishop  on  Criminal 

ing  specific  acts.  Procedure. 

In  the  following  cases  it  was  held  that        Cempelling  Proieoatrix  to  Answer. — No 

the  defendant  is  not   bound  by  her  an-  court,  however,  will  compel  prosecutrix  to 

swers,  but  may  give  evidence  of  specific  criminate  herself.     In  People  v.  Abbott, 

acts  of   intercourse  with  other   men  in  19  Wend.   (N.   Y.)   192.  the  court  said 

order  to  rebut  the  inference  against  con-  that  her  answer  would  be  compelled,  and 

sent  on  her  part  to  the  act  charged  against  reference  was  made  to  2  Phil,  on  Ev.  937, 

hiw:   People  v.  Abbott,  19  Wend.  (N.Y.)  and  to  Roberts  v.  Alatt,  i  Mood.  &  Malk. 

192,  a  carefully  considered   case;  R.   v,  932.     These  authorities  are  disposed  of, 

Robins,  overruled,  as    has    been   said;  however,  by  recalling  that  at  common  law 

Strang  V.  People,  24  Mich,   i;  State  v.  adultery  and  fornication  were  cognizable 

Reed,  39  Vt.  417;  State  v.  Johnson,  28  only  in  the  spiritual  courts,  whereas  to* 

Vt.  512;  Benstine  v.  State,  3  B.  J.  Lea  day  the  statute  law  of  probably  every 

<Teoa.),  169;   People  v.  Benson,  6  Cal.  State  makes  such  offences  indictable.  But 

22Z.  quiErt  as  to  District  of  Columbia.     See 

In  koscoe's  Criminal  Evide-ice,   648,  Pollard  v,  Lyon.  91  U.  S.  225. 
it  is  said  that  where  the  man  is  led  from        Bpoeiilo  Acts  with  Other  Men  as  Explain- 

tbe  conduct  of  the  woman  to  believe  in  ing  Fhyiieal  Condition  of  Frosoontrix. — In 

her  willingness,  the  act  of  connection  Sherwin  v.  People.  69  111.  55,  the  court 

cannot  amount  to  a  rape,  for  which  he  recognized  the  rule  supported  by  the  first 

cites  Denman,  J.,  to  that  effect  in  People  class  of  cases,  but  held  that  it  was  inap- 

V.  Urry,  tried  m  1873  at  Lincoln  Spring  plicable  to  the  case  before  them.     There 

Assizes.  the  woman  testified  that  she  was  uncon- 

1.  The  first  class  of  cases  regard  the  scious,  and  did  not  know  whether  the 
answers  of  the  prosecutrix  respecting  her  accused  committed  the  rape  or  not,  and 
unchastity  with  particular  men,  as  imma-  the  prosecution  proved  by  a  physician, 
terial  and  not  in  the  issue.  who  examined  her  three  weeks  after- 

2.  The  second  class  consider  that  her  wards,  that  she  did  not  bear  the  physical 
denials  strengthen  the  presumption  of  her  evidences  of  virginity,  and  gave  it  as  hi* 
lesis^nce  of  defendant.    They  therefore  opinion  that  she  had  had  carnal  Conner 
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ravish  her,  and  so,  too,  the  husband  or  father  may  justify  killing  a 
man  who  attempts  a  rape  upon  his  wife  or  daughter ;  but  not  if  he 
takes  them  in  adultery  by  consent,  for  the  one  is  forcible  and  feloni- 
ous, but  not  the  other  In  the  latter  case,  however,  the  homicide 
may  be  excusable.^ 

Unwritten  words  attributing  want  of  chastity  to  a  woman  are, 
in  many  of  the  States,  probably  in  all,*  actionable  per  se^  though 
at  common  law  no  action  lay. 

tion  with  a  roan  at  some  lime  before.     It  Dig.  48,  8,  i.    And  so  also,  according: 

was  held   that  evidence  of  intercourse  to  Selden,  stood  the  law  in  the  Jewish 

with  other  men  was  admissible  to  explain  republic.     De  Leg.  Hebrseor,  1.  4,  c.  3. 

the    physical    indicia.     In   Benstine   v.  See  i  Whart.  Cr.  L.  g  49$'    Opporiunityof 

State,  2   Lea  (Tenn.),  such  explanation  Escape^  g  306.  removes  the  justification, 

was  allowed,  but  there  the  court  took  the  Where  a  husband  kills  an  adulterer 

ground  that  evidence  of  particular  acts  deliberately  and  in  revenge,  it  is  mur- 

with  other  men  was   admissible  in  all  der.     i  Russ.  on  Crimes,  525;  i  Whar.  C. 

rape  cases.  L.  §  459. 

In  action  for  breach  of  promise  to  marry,  Hot  blood  may  reduce  to  manslaughter 

evidence  of  plaintiff's  unchastity  subse-  not  only  homicide  by  husband,  but  by 

quent  to  the  breach  is  inadmissible^    i  any  one  having  a  legal  and  natural  right 

Green  1.  Ev.  g  54.  to  protect,  as  a  brother.     Whar.  C.  L.  § 

Proof  by  InforonoM. — Query  whether,  i n  460. 
those  States  where  proof  of  particular  in-  8.  Not  so  in  District  of  Columbia — Pol- 
stances  is  received  as  evidence  of  consent  lard  v,  Lyon,  91  U.  S.  225 — if  special 
'  by  prosecutrix,  evidence  may  be  g^ven  of  damage  is  not  averred  and  shown, 
indiscreet  anfi  indecent  conduct  leading  8.  WordsImpntingWantof  Chaitity.  at 
to  the  inference  that  illicit  intercourse  Common  Law. —  Unwritten  Words. — The 
occurred.  It  may.  State  v.  Jefferson,  old  English  decisions  respecting  slander 
6  Iredell  (N.  Car.),  305.  It  may  not.  are  incongruous  and  in  some  respects 
Benstine  v.  State,  2  B.  J.  Lea  (Tenn.),  irreconcilable.  Judge  Spencer,  in  Brooker 
'  174:  Strang  v.  People,  24  Mich.  7.  v.  CoflSn,  5  Johns.  (N.  Y.)  190,  i  Am.  L.  C. 

Bomoto  Acts  done  many  years  before  98,  alluded  to  the  great  uncertainty  of  the 

would  hardly  seem  to  be  admissible  in  law,  and  to  the  necessity  of  laying  down 

evidence.     Benstine  v.  State,  2  B.  J.  Lea  a  rule  which  would  remove   difficulty. 

(Tenn.),  174.     And  see  the  similar  note  In  the  name  of  the  court  he  then  pre- 

under  Chaste.  scribed  the  following  rule:  '*  In  case  the 

Solioltation  to  Commit  ITiidhASta  Aots. —  charge,  if  true,  will  subject  the  party 
For  discussion  of  this  subject  see  this  charged  to  an  indictment  for  a  crime  in- 
work.  Solicitation;  i  Bishop's  Crim.  volving  moral  turpitude,  or  subject  the 
Law,  g  768;  Wharton's  Cr.  Law,  g  1738,  partytoaninfamouspunishment,  then  the 
gi79.  As  the  views  of  these  two  writers  words  will  be  in  themselves  actionable;" 
are  not  in  harmony,  perusal  of  each  of  and  that  rule  has  ever  since  been  followed 
the  references  will  be  desirable.  See  in  New  York,  and  has  been  very  exten- 
especially  Smith  v.  Commonwealth,  54  sively  adopted  in  the  courts  of  other 
Pa.  St.  209;  State  v.  Avery,  7  Conn.  266;  States,  i  Am.  Lead.  Cases,  98;  Pollard 
Cox  V.  People,  82  111.  191;  People  v,  v,  Lyon,  91  U.  S.  225;  Dunnell  v.  Fiske, 
Murray,  14  CaL  159;  R.  v,  Higgins,  2  11  Mete.  (Mass.)  552;  Gosling  v.  Morgan* 
East,  5.  32  Pa.  St.  275;  Giddens  v.  Mirk,  4  Ga. 

Credibility  of  Froftituto. — Whether  evi-  364.  368;  McC)uen  v,  Ludlum,  2  Harrison, 

dence  of  common  prostitution  is  admis-  13;  Kinney  v.  Hosea,  3  Harr.  (Del.)  77 

sible  to  impeach  a  female  witness,  quare,  Taylor   v,    Kneeland,  i    Doug.  (Mich.^ 

It  is.     Commonwealth  v.    Murphy,    14  68,  72. 

Mass.  387.     It  is  not.     Comm.  v.  Moore,  It  is  unnecessary  that  legal  infamy 

3  Pick.  194      Compare  Comm.  v.  Murphy;  should  attach  to  the  offence,  provided  it 

Spears  v,  Forrest,  15  Vt.  435:  State  v,  be  indictable  either  at  common  law  or  by 

Smith,  7  Vt.  141 ;  Morse  v.  Pineo.  4  Vt.  statute,  and  be  infamous  or  disgraceful 

281;  Jackson  v,  Lewis,  13  Johnson,  504;  2  in  a  general  or  moral  sense.    Young  v. 

Stark.  Ev.  369,  note  by  \letcalf.  Miller,  3  Hill  (N.  Y.),  21;  Crawford  tr. 

1.  The  Roman  law  also  justified  homi-  Wilson,  4  Barb.  505,  511. 

cide.  when  committed  in  defence  of  the  In  most  States  it  is  enough  to  support 

chastity  either  of  one's  self  or  relations,  the  action  for  slander,  per  se,  that  It 
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charges  an  bffence  morally  base  and 
wicked,  and  indictable  by  statute,  though 
only  punishable  .by  fine.  Coburn  v, 
Harwood.  Minor  (Ala.).  93;  Hillhouse  v. 
Peek,  2  Stew.  &  Porter  (Ala.),  395;  Mil- 
ler V.  Parish,  8  Pick.  (Mass.)  384;  Pollard 
V.  Lyon,  91  U.  S.  232;  Todd  v.  Rough, 
10  S.  &  R.  (Pa.)  18,  22. 

In  Missouri^  Afaryland^  and   Vermont 
corporal  punishment  has  been  held  ne- 


Patterson  v,  Edwards,  2  Gilman  (7  IlL), 
720.  But  it  does  to  say  of  an  unmarried 
woman,  she  had  a  child,  and  buried  it  in 
the  garden.  Worth  v.  Butler,  7  Blatchf. 
251.  Or  that  she  "  has  been  to  swear  a 
young  one."  So.  with  proper  innuendoes, 
the  words,  *'  A.  caught  them  [plaintiff 
and  another]  together  in  the  packing- 
room.** 

Says  Duncan,  J.,  in  Walton  v.  Single- 


cessary.     Birch  v.  Benton,  26  Mo.  161;  ton.  7  S.  &  R.  457:  "There  is  no  offence 

Billings  V,  Wing.  7  Vt.  439;  Wagaman  v,  which  can  be  conveyed  in  so  many  mul- 

Byers.  17  Md.  187.     And  in  Starkie  on  tiplied  forms  and  figures  as  that  of  incon- 

Slander,  p.   43.  it  has  been  laid   down  tinence.     The  charge  is  seldom  made, 

that  where  the  crime  imputed  is  one  not  even  by  the  most  vulgar  and  obscene,  in 

punishable  corporally,  the  words  imput*  broad  and  coarse  language.*' 
in^  the  crime  are  not  actionable  per  se.        To  charge  a  woman  with  **  getting  fat." 

But  in  roost  of  the  States  corporal  pun-  Emmerson  v.  Marvel.  55  Ind.  265.     Or 

ishment  is  not  necessary  to  support  action  of  being  a  **  bitch.'*   Schwick  v.  KoUman, 

of  slander /^rjA  50  Ind.  336:  K.  v.  H.,  20  Wis.  252.     Or 

Adnltery  and  Fonieatioa  were  matters  **  a  bad  woman."    Riddle  v,  Thayer,  127 


of  ecclesiastical  cognizance,  and  punish- 
able in  the  spiritual  courts,  and  were  not 
punishable  in  the  common -law  courts. 
Accordingly  at  common  law  unwritten 
words  charging  adultery  or  fornication 
were  not  actionable  saving  in  London 
and  some  other  localities,  where  by  cus- 
tom the  common-law  courts  exercised 
jurisdiction  over  adultery  and  fornica- 
tion. 

TiirtaiMW. — Thus  it  was  held  not  action- 
able, in  the  absence  of  special  injury,  to 
call  a  woman  a  whore,  or  prostitute,  or 
common  prostitute.  Brooker  v.  CoflSn, 
5  Johns.  (N.  Y.)  188;  Wilby  i/.  Elston, 
8  C.  B.  142;  I  Stark,  on  Slander,  28; 
Townshend  on  Slander,  g  172.  Or  to 
charge  an  unmarried  one  with  hav- 
ing had  a  bastard.  Vin.  Abr.,  Act« 
for  Words,  D.  A.  19,  23;  Graves  v. 
Blanchard,  2  Salk.  696 ;  Colabyn  v, 
Viner,  W.  Jones,  356;  Falkner  r.  Coojper, 
Cartb.  55;  McQueen  v.  Fulghan,  27  Tex. 
463.  Or  to  call  a  woman  a  bawd.  Cavel 
V.  Birket,  Sid.  438.  CVn/m. Hicks  v.  Hol- 
linghead.  Cro.  Car.  261.  Or  to  charge 
a  married  woman  with  adultery,  or  an 


Mass.  487.  Or  "bad  girl.**  Snell  v. 
Snow,  13  Met.  278;  Fitzgerald  v.  Robin- 
son, 112  Mass.  371,  382.  Or  **  hav- 
ing had  intercourse  with*'  a  certain 
man.  Merritt  v.  Dearth,  48  Vt.  65. 
These  charges,  unless  explained  by  the 
circumstances  as  intended  in  a  defama- 
tory sense,  do  not  sustain  an  action  of 
slander.     Odq:ers  on  L.  &  S.  §  84.  note. 

Sxeommnnioation. —  In  Afassaekusetis, 
in  a  sentence  of  excommunication  from 
a  church  read  by  the  minister  on  Sunday 
in  the  presence  and  hearing  of  the  cof>- 
gregation,  it  was  recited  "that  the  plain- 
tiff had  clearly  violated  the  seventh  com- 
mandment,** and  in  a  subsequent  part  of 
the  sentence  it  was  declared  "that  this 
church  does  now  as  always  bear  its  sol- 
emn testimony  against  the  sin  of  fornica- 
tion and  uncleanness;'*  heU,  that  the 
sentence  did  not  impute  the  charge  of 
adultery  in  its  legal  sense  as  an  indictable 
offence.  Farnsworth  v.  Storrs,  5  Gush- 
ing (Mass.),  412. 

IiVJury  to  BnaiiiMt  or  ProfoMlon.  — 
'Where  the  words  uttered  injure  a  woman 
in  her  business  or  professional  character, 


unmarried  one  with  fornication.    Towns-     action  lies  at  common  law  without  proof 


hend.  §  172;  Heard  on  Libel,  46.  Or  to 
charge  a  young  woman  with  self-pollu- 
tion. Anon..  60  N.  Y.  262.  Or  to  say 
of  a  woman,  "  She  was  hired  to  swear 
the  child  on  me;  she  has  had  a  child  be* 


of  special  damage.  The  words  need  not 
expressly  refer  to  that  character,  but 
must  affect  it,  and  not  other  qualities  of 
the  individual.  Thus  t6  impute  prosti- 
tution to  a  schoolmistress  has  sometimes 
been  held  not  actionable  per  se.  Odgers 
on  Libel  and  Slander,  g  84.  Though  it 
is  to  be  remarked  that  these  cases,  though 


fore  this.  when.    etc. 

Charge  of  Toraloatloii. — It  does  not 
amount  to  a  charge  of  fornication  with- 
out innuendoes  showing  more  meaning  illustrating  perfectly  the  principle,  are 
than  the  words  themselves  contain,  to  say  based  on  a  very  narrow  idea  of  the  duties 
of  a  woman  that  she  is  not  a  decent  wo-  of  a  teacher.  And  see  Wright,  651, 
man.  Dodger.  Lacey,  2  Carter  (Ind.),  2x2.  where  action  was  allowed  for  calling  a 
Or  a  bad  character,  a  loose  character,  school-teacher  a  dirty  slut. 
Vanderlip  v.  Roe,  25  Pa.  St.  82.  Or  has  Special  Injury. — Injure  to  name  and 
raised  a  family  of  children  by  a  negro,  fame  is  not  special  injury.    Pollard  v, 
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Lyon,  91  U.  S.  325.   Special  injury  means  loss  of  consortium  is  special  damage,  it 

pfcmmary  or  material  loss.      Pollard  v,  was  not  a  natural,  reasonable  result  of 

Lyon, 91  U.S.  225;  s.c,  I  Am.  Lead. Cas.  the  slander  in  this  case,  and  therefore 

^  IQ4.     And  allegation  that  plaintiff  has  could  not  support  an  action, 
fallen  into  disgrace,  infamy,  and  lost  her        "  The  Aet  of  a  Third  Party,  if  caused  by 

credit,  reputation,  and  peace  of  mind,  is  the  defendant's  language,  is  not  too  re- 

not  stifficient.     Woodbury  v,  Thompson,  mote;  and  this,  whether  such  action  be 

3  N.  H.  194;  s.  c,  I  Am.  L.  C.  §  104.  in  itself  a  ground  of  action  by  the  plain- 

Nor  that  she  is  shunned  by  her  neigh-  tiff  against  such  third  party  or  not.  .  .  . 

bors.     Beach  v.  Ranney,  2  Hill  (N.  Y.),  The  defendant  cannot  be  held  liable  for 

310,  314.    The  office  or  profession  need  any  eccentric  or  foolish  conduct  on  the 

not  be  one  of  profit,  but  it  must  be  of  part  of  the  f)erson  he  addressed;  but  only 

material  temporal   advantage.     So  that  for  the  ordinary  and  reasonable  conse- 

exclusion  from  a  religious  society  is  not  quences  of  his  words.*'     The  contrary 

legal  damage.      Roberts  v.  Roberts,  33  doctrine  was  laid  down,  sometimes,  for- 

Law  Journal,  Q.  B.  250;  Townshend  on  merly,  and  is  stated  as  law  in  the  note  in 

Libel,  320.    See  this  explained,  Odgers  i  Am.  L.  Cases  to  Brooker  v.  Coffin, 
on  Libel  and  Slander,  §  19.     The  gist  of        Lord  Chancellor  Campbell,  in    Lynch 

the  action  is  the  loss  of  reputation;  some  v.  Knight.  9  H.  L.  593.  expressed  regret 

material  loss  is  required  as  Ugal  evidence  at  the  unsatisfactory  state  of  the  law,  ac- 

of  that  injury  to  reputation.  cording  to  which  an  imputation  by  un- 

Yet  the  courts  will  deem  slight pecuni-  written  words,  however  gross,  on  an  oc- 
ciry  loss  as  sufficient  special  damage,  casion,  however  public,  upon  the  chastity 
Accordingly,  averment  of  the  loss  of  of  a  modest  matron  or  a  pure  virgin  is 
valuable  hospitality  and  of  a  support  or  not  actionable  without  proof  that  it  has 
income  derived  from  the  bounty  of  oth-  actually  produced  special  temporal  darn- 
ers, will  be  sufficient.  Moore  v.  Mea-  age.  And  Lord  Brougham  said  that  he 
gher,  I  Taunton,  40;  Olmsted  v.  Miller,  would  go  further,  and  say  that  the  law 
I  Wend.  (N.  Y.)  506;  Williams  v.  Hill,  19  was  not  only  *'  unsatisfactory/' but  **  bar- 
Wend.  (N.  Y.)  305.  Or  refusal  of  civil  barous.*'  Same  case,  p.  594. 
treatment,  meat  and  drink  at  a  hotel.  And  in  Ohio  and  in  Georgia  the  courts 
Olmsted  V.  Miller,  i  Wend.  (N.  Y.)  510.  deliberately  broke  away  from  the  old 
Or  of  the  loss  of  health,  and  the  conse-  common  law,  holding  that  this  was  re- 
quent  incapacity  of  trahsacting  business,  quired  out  of  deference  to  the  enlightened 
cradt  2/.  Towsley,  13  Wend.  (N.  Y.)  253;  sentiment  of  the  age. 
Fuller  V,  Fenner,  16  Barb.  (N.  Y.)  334.  Writing. — Charge  of  want  of  chastity  is 

Damags  Bstnltiiig  firom  the  Slander. —  actionable  if  in  writing, — Odgers  on  L. 

Illness  resulting  from  words  not  action-  &  S.  24;  Townshend  on  L.  &  S.  (3d  Ed.) 

able /^r /^  will  not  support  action.     Odg-  §  177;  Bodweii  v.  Osgood,  3  Pick.  (Mass.) 

ers  L.  &  S.  312.     But  the  injury  must  be  379;  Woodard  v.  Eastman,  108  Mass.  404) 

a  natural  result.  — without  proof  of  special  damage. 

In  an  anonymous  case  in  60  N.  Y.  Statute  Law. — In  many  States,  acts  of 
262  a  girl  having  been  charged  with  incontinence  are  now  punishable  under 
secret  vice,  her  father  refuse^  her  music-  statutes,  and  in  such  jurisdictions,  there- 
lessons,  and  a  silk  dress,  which  he  had  fore,  the  imputing  of  such  a  crime  is  ac- 
previously  promised:  it  was  held  that  tionable  per  se^  without  showing  special 
this  was  not  a  natural  result,  for  the  rea-  damage.  Also  in  several  States  the  charg- 
son  that  the  father  disbelieved  the  story,  ing  a  person  with  fornication  or  adultery 
and  h^nce  no  action  lay.  This  decision  is  by  statute  actionable.  But  excom- 
expressly  refrained  from  deciding  what  municating  a  person  for  violation  of  the 
would  be  the  result  had  the  parent  be-  seventh  commandment,  reciting  in  the 
lieved  the  report;  and  to  the  present  sentence  of  excommunication  *'that  the 
writer  it  seems  open  to  some  question  church  does  now  as  always  bear  its  solemn 
even  as  limited,  since,  as  the  defendant  testimony  against  the  sin  of  fornication 
could  not  foresee  the  father's  disbelief,  and  uncleanness,"  was  held  not  to  im- 
he  must  have  had  an  idea  of  what  in  fact  pute  legal  adultery.  Farnsworth  v, 
did  happen.  Storrs,  5  Cush.  (Mass.)  412. 

In  another  case,  cited  in  Odgers  on  The  general  enactment  of  laws  subject- 
Slander,  §  323,  defendant  said  to  K.,  ing  persons  guilty  of  adultery,  fomica- 
Jane,  K.'s  wife,  is  a  notorious  liar;  she  tion,  or  sodomy  to  punishment  has  of 
was  all  bLt  seduced  by  C,  and  I  advise  itself  rendered  slanders  imputing  such 
you,  if  C.  comes  to  Dublin,  not  to  permit  crimes  actionable  per  se ;  but  especial 
him  to  enter  your  place.  K.  thereupon  statutes  have  been  passed,  in  addition,  in 
turned  his  wife  away.     Held,  that  while  many  States.     Mo.  Rev.  St.  §  2120. 
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Btflnition. 


A  witness  cannot  be  impeached  by  evidence  of  her  unchastity, 
except  when  she  is  prosecuting  for  certain  assaults.^ 

CHATTELS.     (See    also   ACCESSION;    ADMINISTRATION;    At- 

TACHMENT;      BAILMENT;      CONTRACTS';     CHOSES     IN     ACTION; 

Copyright;  Donatio  Causa  Mortis;  Dower ;  Executors; 
Fixtures  ;  Forfeiture  ;  Insolvency  and  Bankruptcy  ; 
Joint  Tenancy;  Judgments;  Patents;  Remainders  and 
Reversions;  Tenancy  in  Common;  Torts;  Trade-marks; 
etc.) 


DefinittOH^  idy, 

Chattels  Real-^Definition,  164. 

Chattels  Personal-^DeJlnition,  167. 
Proper  iy  In,  168. 

In  Possession,  x68. 
Absolute — Definition,  l^. 

?oint  Tenancy,  168. 
"enancy  in  Common,  168. 
Severalty,  168. 
Qualified — Definition,  169.  ^ 
In  Action,  170. 
Chases  in  Action,  170.  | 

Chattel  Interests  in  Remainder, 
170. 
•     Torts,  171. 
Title  to,  171. 
By  Occupancy,  171. 


By  Forfeiture,  171. 

By  Succession,  171. 

By  Marriage,  171. 

By  Judgment,  171. 

By  Gift,  172.  ; 

Inter  Vivos,  172. 

Donatio  Causa  Mortis^  172. 
By  Contract,  173.  [173. 

I^  Insolvency  and  Bankruptcy, 
By   Testament  and  Administra- 

tion,  174. 
fy  Accession,  174. 
By  Ifitellectual  Labor,  174. 

Patents,  174. 

Copyright,  174. 

Trade-marks  y  174.  [175. 

By  Attachment  against  Property, 

1.  SefiBition. — Chattels  includes  all  kinds  of  property  except  free- 
hold, or  things  which  are  iparceh  of  it.*  Movable  means  every- 
thing which  in  its  nature  may  be  removed,  except  what  is  appro- 
priated to  real  estate  by  destination,  as  keys  of  a  house^  and  certain 
fixtures ;  personal  property  includes  not  only  movables,  but  also 
something  more ;  the  whole  of  which  is  designated  as  chattels. 
This  term  includes  all  kinds  of  property  except  the  freehold,  or 
things  which  are  parcels  of  it.* 

{a)  Movables. — Things  personal  by  law  include  things  movable, 


In  Mississippi,  Virf^nia,  and  Georgia 
it  is  enacted  that  all  words  which  are 
commonly  considered  insults,  and  lead  to 
breach  of  the  peace,  shall  be  actionable. 

In  Tennessee,  Arkansas,  Illinois,  and 
Missouri,  imputing  either  orally  or  in  writ- 
ing adultery  or  fornication  is  actionable. 
In  Missouri  it  is  also  a  misdemeanor. 

Indiana, — Imputing  to  a  female  incest, 
fornication,  adultery,  or  whoredom,  or  to 
impute  to  any  one  incest,  is  actionable. 


Michigan, — Annoying  female  with  ob- 
scene words. 

Maftnrbation. — But  to  charge  a  girl 
with  self-pollution  is  not  actionable /^/^ 
in  N^ew  York,  where  it  is  not  indictable. 
Anonymous,  60  N.  Y.  262. 

1.  Crsdibilltj  of  Proetitiito.— Whether 
evidence  of  common  prostitution  is  ad- 
missible to  impeach  a  female  witness, 
query.  It  is.  Cdmm.  v.  Murphy,  14 
Mass.  387.    It  is  not.    Comm.  v.  Moore, 


Florida. — Charge  by  a  citizen  against    3  Pick.  194,  overruling  Comm.  v.  Mnr- 
another.  imputing  incest,  fornication,  or    phy;  Spears  v.  Forrest,  15  Vt.  435;  State 


adultery,  is  actionable. 

North  Carolina,  New  York,  New  Jersey, 
—Want  of  chastity. 

Maryland, — Want  of  chastity  in  feme 
sole. 


V,  Smith,  7  Vt.  141;  Morse  v.  Pineo,  4 
Vt.  281;  Jackson  v,  Lewis,  13  Johns.  504; 
2  Stark.  &v.  369.  note  by  Metcalf. 

S.  Chitty  Pr.  90. 

8.  z  Bouvier's  Inst.,  No.  46a. 
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Chntteli 


and  also  something  more ;  all  of  which  is  comprehended  under  the 
general  term  of  chattels,  a  word  signifying  goods.  This  name  is 
derived  from  the  technical  word  catalla,  which  primarily  signified 
only  beasts  of  husbandry,  or  cattle,  but  in  its  secondary  sense  is 
applied  to  all  movables  in  general.  The  idea  of  goods,  or  movables 
only,  is  not  sufficiently  comprehensive  to  include  everything  that 
the  law  considers  chattel  interest.^ 

{b)  Personal  Property  includes  not  only  things  temporary  and 
movable,  but  all  subjects  of  property  not  of  a  freehold  nature,  nor 
descendible  to  the  heirs  at  law.  Chattels  is  a  very  comprehensive 
term,  including  every  kind  of  property  which  is  not  real  estate  or 
a  freehold.* 

{c)  Nature, — Chattels  are  goods  movable,  except  such  as  are  in 
the  nature  of  freehold  or  parcel  of  it.*  Chattels  are  every  kind  of 
property  except  the  freehold,  or  the  things  which  are  parcels  of  it ; 
it  is  a  more  extensive  term  than  goods  or  effects.*      ' 

{d)  Real  and  Personal, — Chattels,  considering  their  nature,  may 
be  divided  into  real  and  personal.*^  Chattels  are  either  (i)  personal, 
which  belong  immediately  to  the  person  of  the  owner,  and  for 
which,  if  they  are  injuriously  withheld  from  him,  he  has  no  other 
remedy  than  by  personal  action ;  (2)  real,  which  either  appertaiil, 
not  immediately  to  the  person,  but  to  some  other  thing  by  way 
of  dependency,  as  a  box  with  writings  of  land,  or  issue  out  of  some 
immovable  thing,  as  a  lease,  or  rent  for  a  term  of  years ;  and  they 
concern  the  realty,  lands,  and  tenements,  such  as  an  interest  in 
advowsons,  in  statutes-merchant,  and  the  like.*  Chattels  are  dis- 
tributed by  law  into  two  kinds*:  chattels  real  and  chattels  per- 
sonal.'' 

I.  Chattels  Real. — Definition, — Chattels  real  are  interests  an- 
nexed to  or  concerning  the  realty,  as  a  lease  for  years  of  land.  The 
duration  of  the  time  of  the  lease  is  immaterial,  provided  it  be  fixed 
and  determinate,  and  there  be  a  reversion  or  remainder  in  fee  in 
some  other  person.**  It  is  a  personal  estate  if  the  term  be  for  a 
thousand  years.  If  the  interest  falls  below  the  dignity  and  char- 
acter of  a  freehold,  it  is  governed  and  descendible  as  a  chattel.  It 
does  not  attend  the  inheritance,  because  if  it  did  it  would  partake 
of  the  quality  of  an  estate  in  fee.*  Estates  at  will  and  for  years 
are  considered  by  law  as  only  chattel  interests.  The  lessees  of 
this  kind  of  estates  are  considered  as  only  the  bailiffs  of  the  own- 
ers.*® Any  estate  in  land  which  does  not  amount  to  a  freehold  is 
a  chattel  real.  It  is  so  called  because  it  concerns  or  savors  of 
the  realty ;  also  to  distinguish  it  from  things  which  have  no  con- 
cern with  realty.**  The  interest  which  the  lessee  possesses  is  not 
his  real  but  his  personal  property.     It  is  a  chattel,  though  the  rent 


1.  I  Bl.  Com.  b^  II,  386. 

8.  a  Kent  Com.  342. 

8.  Wharton's  L.  Diet. 

4.  Webster's  Diet. 

5.  Bouvier'a  Inst.,  No«  46a. 

6.  I  Inst.  118. 


7.  iBI.Com.b.11,386;  2  Kent  Com.342. 

8.  2  Kent  Com.  342. 

9.  Brevrsterz/.  Hill,  i  N.  H.  350;  Gay's 
Case,  5  Mass.  419. 

10.  Watkins*  Convey.  61. 

11.  Willard's  Real  £8t.  49*  8z. 
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may  be  only  nominal,  and  thMerm  ninety  or  even  a  thousand  years.^ 
Chattels  real  are  interests  issuing  out  of,  or  annexed  to,  real  estate. 
They  have  one  quality  which  denominates  them  real,  viz.,  immo- 
bility,  but  want   another,  viz.,  a  sufficient,  legal,  indeterminate 
duration;   and  this  want  it  is  that  constitutes  them   chattels.*^ 
Many  chattels  have  a  movable  nature,  but  being  attached  to  the 
freehold,  go  along  with  it  in  descent  and  alienation,  such  as  deeds 
and  other  papers  which  constitute  the  muniments  of  title  to  the 
inheritance.*     So  also  pigeons  in  a  pigeon-house,  deer  in  a  park, 
and  fish  in  an  artificial  pond,  go  with  the  inheritance  as  heirlooms 
io  the  heir.* 

1.    IVilliams  Real  Prop.  9.  between  the  mortgagorand  the  mortgagee; 

f.     31.  Cora.  b.  II,  586  4,  between  the  devisee  and  executor;  5, 

9.    Oo.  Litt.  90  a.  between    the   landlord    and    tenant  for 

4.    Oo.  Lilt.  8  a.  •  years;  6.   between   tenants  for  life  and 

Heirlooms  are  A  class  of  property  dis«  their  executors  and  their  remaindermen 

Unct.    from  fixtures.     2  Kent  Com.  343.  or  reversioners;  7,  between  landlord  and 

Heirlooms  do  not  seem  to  be  recognized  tenant  at  will,     i   Bouvier's  Inst.,  No. 

in  the  la.w  of  the  United  States,  i  Washb.  473. 

Keal  Prop.  6.  Under  the  common  law  the  husband 

Fixtures  differ  from    heirlooms,   and  gains  a  title  to  the  rents  and  profits  dur- 

are    sometimes  considered  as  personal  ing  coverture  of  the  wife's  realty,     i  Bl. 

chattels  and.  at  other  times  as  part  of  Com.  I).  11,  433.     A  chattel  real  under 

the  realty.     Fixtures,  technically  speak-  the  common  law  would  thus  vest  in  the 

ing,  are  personal  chattels  annexed  to  the  husband,  sub  modo.    As  in  a  case  of  a 

land,  and  which  may  afterwards  be  sev*  lease  for  years,  the  husband  received  all 

ered  and  removed  by  the  party  who  has  the  rents  and  profits  of  it,  and  could  sell, 

anoexed  them,  or  his  personal  representa*  surrender,  or  dispose  of  it  during  the 

lives,  with  or  without  the  consent^of  the  coverture.     Co.  Litt.  46. 

owner  of  the  freehold.    A  fixture  is  an-  This  term  for  years  was  liable  to  exe- 

nexed  to  the  freehold  either  actually  or  cution  for  the  husband's  debt.     Co.  Litt. 

by  construction,  and  the  annexation  must  351. 

he   made  by  joining  the  chattel  to  the  Ip  the  absence  of  statutes,  pews  in*  a 

yi^eehold.     i   Bouvier's   Inst.,   No.  472;  church  partake  of  the  nature  of  realty. 

'^^Jiier's  Des  Chases,  sec.  I.  i  Washb.  Real  Prop.  9.     The  pew-owner 

Kent  says:  '*  The  law  of  fixtures  is  in  has  exclusive  right  to  occupy  it,  and  can 

derogation  of  the    original  rule  of  the  maintain  trespass  against  any  one  who 

^^P^naon  law,  which  subjected  everything  occupies  his  seat  against  his  will.     Fre- 

*"Xed  to  the  freehold  to  the  law  govern-  ligh  v.   Piatt,  5  Cow.  (N.  Y.)  494;  Gay 

I"?    the  freehold;  and  it  has  grown  up  v.  Baker,  17  Mass.  435;  Gorton  v.  Had- 

>°^o  a  system  of  judicial  legislation  so  as  sell,  9  Cush.  (Mass.)  508. 

almost  to  render  the  right  of  removal  of  The   interest  of    the  pew-holders    or 

»**^urcs  a  general  rule,  instead  of  being  owners  is  the  right  to  occupy  their  re- 

^  exception.     The  general  rule,  which  spective  pews  as  part  of  the  auditory 

^PP^a-rs  to  be  the  result  of  the  cases,  is  upon  occasion  of  public  worship;    they 

ib;&t  things  which  the  tenant  has  affixed  have  no  ownership  in  the  church  lot. 

to  the  freehold  for  the  purpose  of  trade  Wheaton  z/.  Gates,  18  N.   Y.  395;  Kim- 

^h  "^^"^"^ac^u*'©*  roay  be  removed,  when  ball   v.    Parish,   24   Pick.    (Mass.)    347; 

?^  >'«nioval  is  not  contrary  to  any  prevail-  Cooper  v.  Pres.  Church,  32  Barb.  (N.  Y.) 

>f^g  Usage,  or  does  not  cause  any  material  222;  Kellogg  v,  Dickinson,  10  Vt.  266. 

injury  to  the  estate,  and  which  can  be  The  owner  of  a  pew  cannot  dig  a  vault 

tetnoved  without  losing  their  essential  under  it  or  erect  anything  over  it  without 

character  or  value  as  personal  chattels.*'  the  consent  of  the  owners  or  trustees  of 

^Kent  Com.  343;  Cook  v,  Champlain  T.  the  church.    Daniel  v.    Wood,  I   Pick. 

•A.'  ^"'°  ^^-  ^^^  9^-  (Mass.)  102. 

^e  right  to  remove  fixtures  depends  If  the  church  becomes  dilapidated,  and 

on  the  situation  of  the  parties  who  claims  has  to  be  rebuilt,  the  right  of  the  pew- 

tliefn,  whi(^  may  be  classified  as  follows:  holder  is  gone.     Voorhees  v.  Church,  17 

I  Between  the  executor  and  the  heir;  Barb.  (N.  Y.)  103;  Van  Houton  v.  Church. 

:'  between  the  vendor  and  vendee;  3,     2  Green  (N.  I.),  126. 

ft 
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If  the  church  be  destroyed  by  the  trus-  upon  the  limits  of  his  land  and  take  fish 

tees  without  cause,  the  pewowner  may  there.    The  same  rule  applies  so  far  as 

show  that  the  pulling  down  of  the  church  his  land  extends,  to  wit,  to  the  thread  of 

was  unnecessary,  and  claim  compensa*  the  stream  where  he  owns  upon  one  side 

tion.     Gorton  v.  Hadsell,  9  Cush.  (Mass.)  only.     Washburn's  Easements  and  Ser- 

508.  vitude,   411;   Woolrych  on   Waters,    87; 

The  interest  of  a  pew-owner  is  an  inter-  Chalker   v,    Dtcktuson,    i    Conn.    382; 

est  in  real  estate,  and  comes  within  the  Waters  v,   Lilley,  4   Pick.  (Mass )  199; 

Statute  of  Frauds,  and  a  parol  contract  Hooker  v.  Cumins,  20  Johns.  (N.  Y.)  90: 

for  a  pew  for  a  time  longer  than  a^year  McFarlin  v,  Essex  Co.,  10  CuSh.  (Mass  ) 

is  void.     Church  v,  Bigelow,   16  Wend.  304. 

(N.  Y.)  28.  When  buildings  are  placed  upon  land 

In  Maine,  Massachusetts,  and  Qmnecti-  as  trade  fixtures  they  are  /regarded  as 
cut  pews  in  a  church  are  declared  to  be  personalty.  If  a  person  enters  upon  the 
real  estate.  In  New  Hampshire  and  in  land  of  another  without  permission,  and 
the  city  of  Boston  they  are  held  to  be  per-  erects  a  building  thereon  in  a  permanent 
sonal  estate.  Statute  of  1798.  In  Nno  manner,  he  will  be  a  trespasser,  and  the 
York  the  pew-holder  has  no  interest  in  building  will  become  a  part  and  parcel  of 
the  soil.  But  if  the  corporation  of  the  the  land  and  the  property  of  the  land- 
church  owns  the  fee  of  the  ground,  and  'owner.  Railroad  v,  pooidwin,  lit  111. 
the  trustees  have  granted  a  durable  lease  273;  Parish  v.  Jones,  8  Cush.  (Mass.) 
or  fee  of  ground  for  a  vault,  it  cannot  184. 

be  sold   against   the  will  of   the  vault  If  a  person  builds  a  house  upon  the 

owner.     In  re  Church,  3  Edw.  Ch.  (N.  Y.)  land  of  another  with  his  consent,  it  will, 

155;  Shaw  V,  Benridge.  3  Hill  (N.  Y.).  26.  if  the  builder  has  no  title  to  the  land,  be 

As  to  burial  rights  and  who  has  con-  personal    property    of    the   builder,      x 

trol  of  the  interment,  see  Wynkoop  v,  Washb.  Real  Prop.  2;  Aldrich  v.  Parsons, 

Wynkoop,   42   Pa.   St.  293;    Guthrie  v,  6  N.  H.  555:  Dame  v.  Dame,  38  N.  H. 

Weaver,  i  Mo.  136;  Pierce  v.  Proprietors,  429;    Osgood  *  v,    Howard,   6    Greenleaf 

10  R.  I.  227.  (Me.).  452;  Ashmun  v,  Williams.  8  Pick. 

As  to  property  in    dead  bodies,   see  (Mass.)  462;  Doty  v.  G'orham,   5  Pick. 

Bogart    V,    Indianapolis,    13    Ind.    134;  (Mass.)  487;    Rogers  v,   Woodbury,    15 

Pierce    v.   Proprietors,    10    R'.    I.    227;  Pick.  (Mass.)  156;    Mott  v.    Palmer,    X 

Meagher  V.  DriscoU,  99  Mass.  281.  Conn.' 571;  Hinckley  v.  Baxter,  13  Allen 

A  house  built  on  pillars  for  permanency  (Mass.),  139.     It  will  so  remain  though 

and  not  to  serve  a  temporary  purpose,  the  owner  of  the  land  sells  it,  and  the 

becomes  a  part  of  the  realty.     But  if  the  owner  of  the  house  sells  it,  the  Jand  and 

house  is  sold  and  removed,  it  thei^  be-  the  building  being  sold  to  different  per- 

comes  personalty.    Salter  v.  Sample,  71  sons.     Ham  v,  Kendall^  iii  Mass.  298. 

111.  430.  Shares  in  canals  and  railways  are  gene- 

Where  the  water  of  a  flowing  stream  rally  personalty.    Railroad  Co.  v,  Thomp- 

running  in  its  natural  channel  is  frozen  son,  40  Ga.  408;  Barksdale  v.  Finney,  14 

into  ice,  the  ice  becomes  a  part  of  the  Gratt.  (Va.)  338;  Brownson  v.  Chapman, 

soil,  and  belongs  to  the  owner  of  the  bed  63   N.    Y.  625.    This  is  the  weight  of 

of  the  stream,  and  he  has  a  right  to  pre-  authority,  though  there  are  exceptions, 

vent  its  removal.     State  ».  Pottmeyer,  33  Wells  v,  Cowles,  2  Conn.  567;  Price  r. 

Ind.  402;  Ice  Co.  v,  Shortall,  loi  111.  46;  Price,   6  Dana  (Ky.),   107.     Shares  are 

Lorman  v.  Benson,  8   Mich.  18:  Manu-  frequently  declared  to  be  personalty  by 

facturing  Co.   t/.  Smith.  34  Conn.  462;  statute  and  by  the  charter  of  incorpora- 

Brown  V.  Bowen,  30  N.  Y.  519.    The  tion.    Angell  &  Ames  Corp.   sec.  557. 

riparian  owner  has  the  sole  right,  unless  It  is  held  that  the  true  distinction  is  that 

he  has  granted  it.  to  fish  with  nets  and  land  or  other  real  estate  held  by  a  corpo- 

setncs  in  connection  with  his  own  land,  ration  is  realty  in  the  hands  of  an  ideal 

Angell's  Watercourses,  67.  person;  but  a  share  of  stock  in  what  is 

The  sea-weed  thrown  upon  the  shore  .ailed  a  jomt-stock  corporation  is  merely 

belongs  \o  the  owner  of  the  soil  upon  a  right  to  partake  of  the  profits  obtained 

which  it  is  cast.     Emans  v.  Turn  bull,  2  from  the  use  of  the  capital  of  the  corpo- 

Johns.  (N.  Y.)  313.  ration  in  the  manner  and  for  the  purposes 

By  the  common  law  a  right  to  fish  be-  for  which  the  corporation  is  constituted, 

longs  essentially  to  the  right  of  soil  in  and  hence  such  share  is  personalty  with- 

stream  or  body  of  water  where  the  tide  out  regard  to  the  nature  of  the  property 

does  not  ebb  and  flow.     If  the  riparian  in  which  such  capital  stock  is  invested, 

proprietor  owns  upon  both  sides  of  such  Arnold  v,  Ruggles,  i  R.  I.  165;  Angell  & 

stream,  no  one  but  himself  may  come  Ames  Corp.  sec.  557. 
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II.  Chattels  Personal. — Definition. — Chattels  personal  are 
things  movable,  which  may  be  annexed  to  or  attendant  on  the  person 
of  the  owner,  and  carried  about  with  him  from  one  part  of  the  world 
to  another.  Such  are  animals,  household  stuff,  money,  jewels, 
com,  garments,  and  everything  else  that  can  properly  be  put  in 
motion  and  transferred  from  place  to  place.^     The  movable  things 

A  house  erected  on  the  land  of  another       While  equity  considers  partnership  real 

br  permission  of  the  owner  is  personal  estate  as   personalty,  yet   it  leares   the 

property.     Wells    v.    Banister,   4   Mass.  legal  title  undisturbed  except  so  far  as 

514;    Doty   V.  Gorham,  5   Pick.  (Mass.)  may  be  necessary  to  protect  the  equitable 

487 :  Ashmun  v.  Williams,  8  Pick.  (Mass.)  rights  of  the  several  partners.     Lang  v, 

40I;  Aldricb  V,  Parsons,  6  N.   H.   555;  Waring,  25  Ala.  625.     But  so  soon  as  the 

Osgood    V.   Howard,    6    Greenlf.   (Me.)  partnership  rights  are  settled,   and   the 

452;  Russell  V.  Richards,  i  Fairf.  (.Me.)  real  estate  is  not  needed  for  partnership 

429.    Trees  in  a  nurseiy  which  ar^  culti-  purposes,  it  then  becomes  real  estate,  and 

vaied  by  a  nurseryman  in  the  course  of  descends  like  other  real  estate  to  the  heirs 

his  business  are  personal  property.     Mil-  of  the  respective   partners.     Williamson 

kr  V.  Baker,  i  Mete.  (Mass.)  27;  Whit-  v.    Fountain,    7    J.    Baxt.   (Tenn.)    212; 

marsh  v.  Walker,  i  Mete.  (Mass.)  313;  McGrath  v.  Sinclair.  55  Miss.  89:  Yeat- 

Penion  v,    Robart,    2   East    (Eng.),    88.  man  v.  Woods.  6  Yerg.  (Tenn.)  20;  Gaines 

Crops  of  growing  grain  or  vegetables,  v.  Catron,  i  Humph.  (Tenn.)  514:  Piper 

jructm  industriales,  though  passing  by  v.  Smith,  I  Head  (Tenn.),  93;  Summey 

conveyance  as  incident  to  the  soil,  have  v.  Patton,  i  Wins.  (N.  Car.)  52.     Compare 

been  held  as  personal  property,  and  as  McAllister    v,    Montgomery,    3    Hayw. 

inch  liable  to  execution.     Blackenstoss  (Tenn.)  94;  Ferguson  v,  Hass,  PhilL  feq. 

V.  Stabler,  33  Pa.   St.  251;  Craddock  v.  (N.  Car.)  113. 

Riddlesbarger,  2  Dana  (Ky.),  206;  Green       If  partners  buy  real  estate  and  take  the 

v.  Armstrong,  I  Denio  (N.  Y.),  550.     If  deed  in  their  individual  names,  or  in  the 

land  is  sold  without  any  reservation  of  name  of  a  third  person,  and  such  real 

the  crops  in  the  ground,  they  go  with  the  eslnte  is  appropriated  to,  or  intended  for, 

soil    Crems  v,  Pendleton,  i  Leigh  (Va.),  partnership  purposes,  and  the  purchase- 

297;  Bank  v.  Wise,  3  Watts  (Pa.),  394;  money  is  paid  out  of  partnership  funds, 

Chapman  v.  Long,  10  Ind.  465;  Gibbons  equity  will  hold  the  parties  in  whose  name 

f  Dillingham,  10  Ark.  9.    Compare  LAnch'  the  title  is  as  trustees  for  the  firm,  and 

°cr  V.  Rex,  20  Penn.  St.  464;  Baker  v,  the  real  estate  will  be  held  as  personalty 

Jordan,  3  Ohio  St.  438.     It  was  held  that  so  long  as  the  partnership  needs  it  for  its 

fully  matured  crops  do  not  pass  by  deed  purposes.    Foulds  v.  Yates,  57  III.  416; 

of  the  land  in  which  they  are.     Evering-  Fairchild  v,  Fairchild,  64  N.  Y.  471;  De- 

"*®  V,  Braden,  58  Iowa,   133.     Timber  venney  v.  Mahoney,  23   N.  J.  Eq.  247; 

^^'  and  lying  on   the  land   is  personal  Little  v,  Snedcor,  52  Ala.  167;  McGuire 

P^^perty,  and  does  not  pass  as  realty,  v,  Ramsey,  9  Ark.  518;  Hewitt  v.  Ran- 

Jenkins.  19  Fla.  148.  kin,  41  Iowa,  33;  Bird  v.  Morrison,  12 

In  equity  partnership  real    estate    is  Wis.    138;   Drewry  v,   Montgomenr.   28 

treated  as  personalty,  and  is  governed  by  Ark.  256;  Johnson  v.  Clark,   18   Kans. 

the  rules  and  doctrine  applicable  to  per-  157;  Dupuy  v,  Leavenworth,  17  Cal.  262; 

sonal  property.     Piatt  v.  Oliver,  3  Mc-  Hogle  v.  Lowe,  12  Nev.  286;  Fowler  v. 

Lean  (U.  S.  C.  C),  27:  Arnold  tf.  Wain-  Bailly,  14  Wis.  125;  Buffum  tr.  Buffum, 

Wright,  6  Minn.  358;  Coles  v.  Coles,  15  49  Me.  108;    Lacy   v.    Hall,  37    Pa.  St. 

Johns.  (N.  Y.)  159;  Dains  f  Christian,  IS  360;    Erwin's   Appeal,  30    Pa.    St.    535; 

Gratt.  (Va.)  11 ;  Mauck  v.  Mauck,  54  111.  Jarvis  v.  Brooks.  27  N.  H.  37;  Cilley  v, 

281:  Scruggs  V.  Blair,  44  Miss.  406;  Hill  Huse,  40  N.   H.  358;  Fall  River  Co.  r. 

V.  Beach,  12  N.  J.  Eq.  31;   Ludlow   v.  Borden,  10  Cush.  (Mass.)  458;   Price  v. 

Cooper,  4  Ohio  St.  i;  Modeswell  t/.«Mul-  Hicks.  14  Fla.  565:  Bank  v.  Phitteplace, 

lison.  21   Pa.  St.  257;    Day  r.  Perkins,  8  R.  1.^56;  Hiscock  v.  Phelps,  49  N.  Y. 

2  Sandf.  Ch.  (N.   Y.)  359;   Andrews  v.  97;    King  v.   Weeks,   70    N,   Car.    372; 

Brown,  21  Ala.  437;  Black  v.  Black.  15  Dewey  v.  Dewey,  35  Vt.   555;  Indiana, 

Ga.  445*  Whitney  v.  Gotten,  53   Miss,  etc.,  v.   Bates,   14   Ind.  8;  Abbot's   Ap- 

689;  Galbraith  v,  Gedge,  16  B.  Mon.  (Ky.)  peal,  50  Penn.  St.  234;  Owens  v.  Collins, 

631;  Morgan  v.  Olvey,  53  Ind.  6;  Ram-  23  Ala.  837;  Smith  v,  Tarleton,  9  Barb. 

melsburg  v.    Mitchel,   29  Ohio    St.   22;  Ch.  (N.  Y.)  336. 

Foster  v.  Barnes.  81  Penn.  St.  377.  1.  z  Bl.  Com.  b..  zi,  387. 
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of  the  civil  law  were  the  chattels  personal  of  the  common  law. 
Whatever  was  fixed  to  the  freehold  pcrpefui  usus  causa  was  justly- 
deemed  a  part  of  the  res  itmnobiUs  of  the  civil  law.^  Things  per- 
sonal are  goods,  money,  and  all  other  movables  which  may  attend 
upon  the  owner's  person  wherever  he  thinks  proper  to  go.* 
Chattels  personal  are  such  that  belong  immediately  to  the  person 
of  a  man.*  Chattels  personal  belong  immediately  to  the  person 
of  the  owner,  and  for  which,*if  they  are  injuriously  withheld  from 
him,  he  has  no  other  remedy  than  by  a  personal  action.*    y 

2.  Property  in.— Property  in  chattels  is  of  two  kinds:  (i.)  in 
possession  and  (ii.)  in  Action.  * 

I.  In  Possession. — Property  in  possession  may  be  {fl)  absolute 
or  (^)  qualified, 

{a)  Absolute, — Definition. — ^Absolute  property  denotes  a  full 
and  complete  title  and  dominion  over  it.^  Property  in  possession 
absolute  is  where  a  man  has  solely  and  exclusively  the  right  and 
also  the  occupation  of  any  movable  chattels,  so  that  they  cannot 
be  transferred  from  him,  or  cease  to  be  his,  without  his  own  act 
or  default.® 

I.  Joint  Tenancy. — Definition. — Joint  tenancy  as  regards 
personal  property  is  where  two  or  more  persons  hold  chattek  by 
the  same  title,  obtained  at  the  same  time,  for  the  same  interest, 
and  having  the  same  possession.^ 

II.  Tenancy  in  Common. — Definition. — A  tenancy  in  com- 
mon of  chattels  is  one  of  property  owned  by  two  or  more  persons 
by  unity  of  possession  only.^ 

1.  Taylor's  Elem.  Civil  Law,  475.  A  joint  tenant  of  an  estate  can  only 

S.  Shep.  Touch.  268;  i  Piatt's  Leases,  convey  his  part.     Co.  Litt.  186  a. 

8.  I  Bouvier's  L.  Diet.  8.  i  Bouvier's  Inst.  No.  485. 

4.  I  Inst.  118.  If  one  tenant  in  common  of  a  chattel 

5.  2  Kent  Com.  348.  sells  the  share  of  his  c<i-tenant,  as  well  as 

6.  I  Bl.  Com.  388.  his  own,    he  is  answerable   in    trover. 
A  person  cap  have  absolute  possession  Wilson   v.  Reed,  3  Johns.  (N.  Y.)  175; 

of  inanimate   things,   as    goods,    plate,  Hyde  v.  Stone,  7  Wend.  (N.  Y.)  ^54. 

money,  jewels,  implements  of  war,  gar-  It  is  a  conversion  as  to  the  share  of  the 

ments   and  the  like,   which  cannot  be  other.     Park,  B.,  i  M.  &  W.  (Eng.)  685. 

moved   out  of  the  owner's    possession  But  one  tenant  in  common  of  a  chattel 

without  his  own  act  or  cq^sent.     It  is  cannot  bring  trover  against  his  co-tenant 

different  with  animals,  which  are  divided  for  simply  dispossessing  him,  for  each  has 

into  domita,  or  tame,  and   fera  natura,  an  equal  right  to  the  possession.     But 

or  wild.     Of  the  domestic  animals,  as  for  the  loss  or  destruction  or  sale  of  the 

the  horse,  kine.  sheep,  poultry,  and  the  whole  chattel  by  one  of  the  co-tenants  an 

like,  one  can  have  absolute  property  as  action  of  trover  will  lie  against  him  by 

in  inanimate  beings.     But  m  animals,  the   other.      Co.    Litt.    200  a;    Farr    v. 

fera  f$aturm^  a  man  can  have  no  absol-  Smith,  9  Wend.  (N.  Y.)  338;   Lucas  v. 

ute  property.  Wasson,    3  Dcv.  (N.  Car.)  398;   Cole  v. 

7.  1  Bouvier's  Inst  No.  484.      '  Terry,    2   Dev.  &  Battle  (N.  Car.).  252; 
Joint  tenancy  in  chattels  is  very  much  Herrin  v,  Eaton,  13  Me.  192;  Mersereau 

restricted.     It  does   not  apply  to  stock  v.  Norton,  15  Johns.  (N.  Y.)  179. 

used  in  any  joint  undertaking,  either  in  Trover  will  lie — not  trespass — by  one 

trade  or  agriculture.      When   one  joint  co-tenant  of  goods  against  another  who 

partner  in  trade  or  agriculture  dies,  his  sells  the  whole  interest  in  th^  chattel, 

interest  or  share  in  the  common  does  not  Waddell  v.  Cook,  2  Hill  (N.  Y.),  47. 

survive,  but  goes  to  the  personal  repre-  One   tenant  in  common   of  personal 

sentative.     Jeffreys  v.   Small,   i  Vern.  property  can  sell   his  own  share  only. 

(Eng.)  217.  Bradley  v,  Boynton,  22  Me.  287.     If  he 
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III.  Severalty. — Definition. — ^A  chattel  may  belong  in  sev- 
eralty to  one  person  alone.  By  severalty  is  understood  the  state  of 
property  which  is  held  by  only  one  person  in  his  own  right,  with- 
out any  other  person  bein^^  joined  or  connected  with  him  in  point 
of  interest  during  the  continuance  of  his  estate.^ 

(*)  Qualified. — Definition. — A  qualified  property  in  a  chattel  is 
a  transient  or  conditional  interest  in  a  cnattel  which  may  be  di- 
vested on  some  contingency  without  the  consent  of  the  party  in- 
terested. The  legal  possession  and  occupation  of  a  chattel  per- 
sonal, not  coupled  with  the  present  ability  to  make  such  occupancy 
and  possession  permanent,  are  characteristic  of  this  kind  of  chat- 
tck^  Qualified  property  is  that  property  which  is  not  perfect  in 
the  hand  of  the  owner,  but  his  right  to  it  is  qualified,  or  limited, 
or  special.'  Personal  property  has  a  qualified  or  special  nature, 
on  account  of  peculiar  circumstances  of  the  possessor,  when  the 
chattel  is  susceptible  of  absolute  ownership.  For  instance,  a  bailee 
has  a  qiudified  property  in  the  chattel  bailed,  and  so  has  the 
bailor.  The  pledgor  and  the  pledgee  have  also  a  qualified  property 
in  the  things  pledged.^ 

sells  the  whole  property  in  common,  the  will  lie  for  taking,  interfering  with,  or 

vendee  of  the  original  co-tenant  cannot  exercising  acts   of  ownership  over  the 

be  sued  while  in  possession.    The  person  personal  property  of  another,      i  Chitty 

in  possession  ander  stich  sale  is  a  co-  PI.  168. 

teoaat  with  the  rightful  owner.      The  Dogs,  tamed  animals,  as  parrots,  mon- 
remedy  is  trover  against  the  co-tenant,  keys,  bees,  which  have  been   reclaimed, 
Daio  V.  Cowing,  32  Me.  347.  and  the  like,  are  personal  property,  and 
1.  I  Bouvters  Inst.,  No.  483.  trespass  lies  for  taking  or  injuring  them. 
1  2  Kent  Com.  347;  2  Bl.  Com.  b.  II,  Williams    Pers.    Prop.    19;    Pterson    v. 
391.  Post,  Caines  (N.  Y.),  175;  Buster  v.  New- 
S.  Story's  Bailm.  sec.  93;   3  Greenlf.  kirk,   20  Johns.   (N.  Y.)  75;  Common- 
Ev.  sec  637.  wealth  r.   Chace,   9  Pick.   (Mass.)  15; 
1  I  Bouvier's  Inst.,  No.  477.  Goff  v.  Kitls,  15  Wend.  (N.  Y.)  550. 
A  qualified  property  may  subsist  in  Pursuit    alone  gives  no   property  in 
wild  tolmals  by  man's  reclainfing  them  wild  animals.     Before  the  property  vests 
and  making  them  tame.    Such  as  deer  in  the  wild  animal  must  be  brought  within 
^  pvk,  hares  or  rabbits  in  an  enclosed  the  power  of  the  pursuer.     Actual  taking 
warren,  doves  in  a  dove-house,  fish  in  a  may  not  always  be  necessary.     Pierson 
private  pond,  and  the  like.    These  are  v.  Post,  3  Caine's  Cas.  (N.  Y.)  175. 
the  property  of  the  man  reclaiming  them  It  is  required  that  the  possession  be  so 
^l>ile  in  his  actusd  possession;   but  if  far  complete,  by  the  aid  of  nets,  snares, 
iney  regain  their  natural  liberty  his  prop-  or  other  means,  that  the  animal  cannot 
(Tty  instantly  ceases,  unless   they  have  escape.     An  action  will  not  lie  against 
^^^^umrtv^endi.     While  these  chattels  a  person  for   killing  and  taking  a  fox 
'  OQtinne  in  the  possession  of  the  owner  which  has  been  pursued  by  another,  and 
^^  are  ander  the  protection  of  the  law.  is  actually  in  view  of  the  person  who 
It  is  a  felony  by  the  common  law  to  steal  first  found,  started,  and  chased  it.     The 
S0Ch  of  these  reclaimed  animals  as  are  fit  mere  pursuit,  and  being  in  sight  of  the 
for  food;  but  not  if  they  are  only  kept  for  animal,  does  not  create  a  property,  be- 
pleasttre,  curiosity,  as  dogs,  bears,  cats',  cause  no  possession  has  been  acquired, 
apes,  parrots,  and  singing-birds.     When  Com.  v.  Chace,  9  Pick.  (Mass.)  15:  Bus- 
wild  animals  rear  their  young  upon  the  ter  v.  Newkirk,  20  Johns.  (N.  Y.)  75. 
land  of  a  person,  he  has  a  qualified  prop-  This  seems  to  be  the  rule  of  the  civil 
erty  in  the  young  ones  until  they  depart,  law,  that  the  property  in  a  wounded  wild 
For  a  stranger  to  lake  them  away  would  animal  does  not  attach  until  the  animal 
be  trespass  in  some  cases  and  felony  in  is  in  actual  possession.     Co.  Litt.  182  a. 
others,    i  B1.  Com.  b.  11.  391-395.  Hivingand  reclaiming  bees  gives  prop- 
Tbls  common-law  doctrine   has  been  erty  in  them;  but  merely  marking  the 
ehaoged  in  many  particulars.     Trespass  tree  in  which  they  are  found  does  not 
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11.  In  Action. — {a)  Chases  in  Action. — Definition. — A  chose  in 
action  in  some  cases  signifies  the  right  to  bring  an  action,  and  in  other 
cases  is  used  to  denote  the  chattel  itself,  which  constitutes  the  sub- 
ject-matter of  the  right,  or  with  regard  to  which  that  is  exercised  ; 
but  properly  it  includes  the  idea  itself*  and  the  right  of  action  as 
annexed  to  it.  All  chattels  in  action  depend  upon  contracts  either 
expressed  or  implied,  which  are  the  only  regular  means  of  acquir- 
ing a  chose  in  action.^  Cfiose  in  action,  otherwise  called  c/u?se  in 
suspense,  is  a  chattel  of  which  a  man  has  not  the  actual  possession, 
but  has  the  right  to  demand  it  by  action  or  other  proceeding.* 

{b)  Chattel  Interests  in  Remainder. — Chattels  may  be  limited 
over  by  way  of  remainder  affer  a  life  in  them  is  created.*  This 
limitation  over  in  remainder  is  good  as  to  every  species  of  chattels 
of  a  durable  nature.^ 


vest  any  property  in  the  finder.  Fergu- 
son V.  Miller,  i  Cow.  (N.  Y.)  243;  Gillct 
V,  Mason.  7  Johns.  (N.  Y.)  16. 

Bees  which  come  and  swarm  upon  a 
tree  do  not  become  private  property 
until  actually  hived.  Adams  v.  Burton, 
43  Vt  36;  Wallis  v.  Mease,  3  Binn.  (Pa.) 

546. 

Bees  which  take  up  their  abode  in  a 
tree  belong  to  the  owner  of  the  land,  if 
not  reclaimed;  but  if  claimed  and  identi- 
fied, they  belong  to  the  fdrmer  owner. 
Gofif  V,  Kitis,  15  Wend.  (N.  Y.)  550. 

If  a  swarm  of  bees  fly  off  they  are  the 
owner's  so  long  as  they  are  in  his  sight 
and  can  be  pursued;  otherwise  they  be- 
come the  property  of  the  first  possessor. 
Inst.  2;  Goff  t/..Kitts,  15  Wend.  (N.  Y.) 

550. 

The  game  killed  upon  the  land  of  an- 
other by  a  trespasser,  and  carried  off  Dy 
him,  belongs  to  the  owner  of  the  land. 
Blades  v,  Higgs,  11  H.  L.  C.  (Eng.)  621. 

Any  one  who  captures  wild  geese  and 
tames  them  acquires  a  property  in  them. 
Amory  v,  Flyn,  10  Johns.  (N.  Y.)  102; 
s.  c,  6  Am.  Dec.  316. 

When  a  person  has  reclaimed  wild 
animals  he  thereby  acquires  a  property 
in  them.  State  t/.  House,  65  N.  Car.  315; 
s.  c,  6  Am.  Rep.  744. 

Oysters  planted  in  a  bay  of  the  sea,  in 
a  clearly  defined  bed,  and  where  no  oys- 
ters grow  spontaneously,  are  the  property 
of  .the  planter.  Fleet  v.  Hegeipan,  14 
Wend.  (N.  Y.)42. 

By  the  common  law  of  England  a  per- 
son by  the  uninterrupted  enjoyment  of 
light  and  air  into  his  building  over  the 
land  of  another  might  acquire  a  prescrip- 
tive right  so  to  do.  Such  person  has  a 
remedy  for  the  obstruction  of  his  ancient 
lights  and  air  both  at  law  and  in  equity. 
Martin  v.  Headon,L.  R.  2  £q.  (Eng.)  425; 
Calcraft  v,  Thompson,  15W.  R.  (Eng.)  387. 


But  most  of  the  American  courts  deny  this 
doctrine,  and  hold  that  light  and  air  can- 
not be  obtained  by  prescription.  Paine 
V,  Boston,  4  AU^n  (Mass.),  168;  Mullen 
V,  Strieker,  19  Ohio  St.  135;  Haverstick 
V,  Sipe,  33  Pa.  St.  368;  Cherry  v.  Stein, 

II  Md.  i\  Ward  v.  Neal,  37  Ala.  550; 
Pierre  v.  Fernald,  26  Me.  436;  Hubbard 
V.  Town,  33  Vt,  295;  Parker  v.  Foote,  19 
Wend.  (N.  Y.)  309;  Rogers  v.  Sawin,  10 
Gray  (Mass.),  376;  Randall  v.  Sanderson, 

III  Mass.  114;  Jenks  v.  Williams.  115 
Mass.  217;  Napier  v.  Bui  winkle,  5  Rich. 
(S.  Car.)  311;  Powell  v.  Sims,  5  W.  Va. 
i;  Ingraham  v.  Hutchinson,  2  Conn. 
584;  Keiper  v.  Klein,  51  Ind.  316;  Guest 
V,  Reynolds,  68  111.  478. 

Such  an  easement  may  be  expressly 
granted — French  v.  Railroad' Co.,  2  La. 
Ann.  80:  Janes  v.  Jenkins,  34  Md.  i. 

1.  2  Bl.  Com.  b.  II,  396;  2  Kent  Com. 


351. 
S. 

8. 

4. 


Whar.  L.  Diet. 

2  Kent  Com.  352. 

Smith  V,  Clever,  2  Vern.  (Eng.)  59; 
Moffat  V,  Strong,  10  Johns.  (N.  Y.)  12; 
Griggs  V,  Dodge.  2  Day  (Conn.),  28; 
Scott  V.  Price,  2  Serg.  &  R.  (Penn  )  59; 
Royall  V.  Eppes,  2  Munf.  (Va.)  479;  Mor- 
timer V,  Moffat,  4  Hen.  &  Munf.  (Va.) 
503;  Logan  V,  Lodson.  i  Desau  Eq. 
(S.  Car.)  271;  Greiger  v.  Brown,  4 
McCord  (S.  Car.),  427;  Brummet  v.  Bar- 
ber, 2  Hill  (S.  Car.),  543. 

The  interest  in  remainder  in  a  chattel 
cannot  be  subject  of  sale  on  execution, 
for  no  delivery  can  be  made  by  the  sher- 
iff. The  remainder  of  a  term  in  a  chat- 
tel is  a  contingent  interest.  Allen  v. 
Curry,  i  Yerg.  (Tenn.)  36. 

The  person  entitled  to  remainder  In 
the  chattel  cannot  call  for  security  from 
the  tenant  for  life  that  the  property  shall 
be  forthcoming  at  his  decease.  Sutton 
V,  Craddock,  i  Ired.  Eq.  (N.  Car.)  Z34« 
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(tf)  Torts. — Many  rights  of  actions  spring  from  torts,  and  are 
recognized  as  property  so  as  to  be  the  subject  of  equitable  assign- 
ment, and  of  survivorship  to  personal  representatives.^ 

8.  Title  to. — (tf)  By  Occupancy. — Titlf  by  occupancy  has  become 
almost  extinct  under  civilized  governments.  It  may  be  defined 
as  taking  possession  of  those  things  which  before  did  not  belong 
to  anybody.* 

{}})  By  Forfeiture. — The  right  of  forfeiture  in  this  country  de- 
pends generally  upon  local  statutes.  Public  opinion  condemns 
forfeiture  of  property  as  being  unnecessary,  and  hard  punishment 
of  the  felon's  posterity.* 

[c)  By  Succession. — Succession  is,  in  strictness  of  law,  applicable 
to  corporations  aggregate.  A  lease  for  years,  an  obligation,  a  jewel, 
or  other  chattel  interest  will  vest  in  the  successors  by  succession.* 

{d)  By  Marriage. — By  the  common  law  the  chattels  which  be- 
longed to  the  wife  before  marriage,  by  act  of  law,  vested  in  the 
husband  after  mariage.  But  this  doctrine  in  the  United  States  is 
nearly  if  not  wholly  abrogated.* 

W  ^y  Judgment. — A  judgment  in  a  court  of  justice  is  frequently 
the  means  of  vesting  the  right  of  chattel  interests  in  the  successful 
party.  Penalties  given  by  statute  to  be  recovered  by  action 
popular.  Damages  given  a  man  for  compensation  and  satisfaction 
for  some  injury  sustained,  as  for  battery,  false  imprisonment, 
slander,  and  trespass.  Costs  given  by  the  court  to  either  party  are 
also  property.* 

Bat  if  there  is  real  danger  that  the  abolished.  Laws  of  the  U.  S.,  April  20, 
chattels  will  be  destroyed,  secreted,  or  1790,  c  9.  sec.  24. 
removed,  secnritj  may  be  required.  Mor-  4.  i  Bl.  Com.  b.  11.  431. 
timer  v.  Mo^at,  4  Hen.  &  Munf.  (Va.)  5.  Van  Epps  z/.  Van  Deusen,  4Paige(N. 
503;  Merrill  v.  fohnson,  i  Ycrg.  (Tenn.)  Y.).  64;  Poor  v.  Hazleton,  15  N.  H.  565; 
71;  Hudson  V.  Wadsworth,  8  Conn.  348;  Mordree  v.  Mordree,  9  Ired.  (N.  Car.) 
Gardiner  v.  Harden,  2  McCord  Eq.  (S.  295;  Searing  v.  Searing,  9  Paige  (N.  Y.), 
Car.)  32.    As  to  whom  the  dividends  of    283. 

shares  shall  be  paid,  whether  to  the  ten-       6.  i  Bl.  Com.  b.  11,  436-439. 
^t  for  life  or  the   remainderman,  see       The  English  rule  as  to  the  principle  of 
Minot  V.  Paine,  99  Mass.  loi,  and  cases   transit  in  rem  judicatam  is  that  it  relates 
tbere  cited.  only  to  the  particular  cause  of  action  in 

The  doctrine  of  many  decisions  is  to  which  judgment  was  recovered,  acting  as 
give  all  extra  dividends  of  stock  to  the  a  change  of  remedy,  as  it  is  of  a  higher 
tenant  for  life,  except  earnings  carried  to  nature  than  before.  A  judgment  recov. 
the  account  of  accumulated  profits  at  the  ered  is  but  a  security  for  the  original 
time  the  stock  was  bequeathed  or  pur-  caipse  of  action,  until  it  is  made  produc- 
chased.  Earf  s  Case.  28  Pa.  St.  368;  tive  by  satisfaction;  and  until  satisfied  it 
Van  Doren  v.  Alden,  4  C.  E.  Greene  (N.  will  not  operate  to  change  any  other  col- 
]•)•  176;  Simpson  v.  Moore,  30  Barb.  (N.  lateral  concurrent  remedy.  Drake  v. 
V.^.637.    '  Mitchell,  8  East  (Eng.).  251. 

1.  McKee  v.  Judd,  12  N.  Y.  622;  Rice  It  appears  by  the  weight  of  authority 
p.  Stone,  I  Allen  (Mass.),  566;  More  v.  that  a  judgment  in  trover  without  satis- 
Masseni.  32  Cal.  590.  faction  does  not  vest  the  property  in  the 

1  Whar.  L.  Diet.  The  sututes  of  the  chattels  in  the  defendant.  Barb  v.  Fish, 
different  States  must  be  consulted  for  8  Blackf.  (Ind.)  481.  This  is  the  doctrine 
fonher  information.  generally  applied  where  the  judgment  is 

S  2  Kent  Com.  386.  for  the  value  of  the  chattel.     Brinsmead 

Forfeiture  6f  estate  and  corruption  of    v,  Harrison,  L.  R.  6  C.  P.  (Eng.)  584. 
blood,  under  the  laws  of    the   United       The  weight  of  authority  seems  to  be 
States,  and  incloding  cases  of  treason,  are   that  property  does  not  pass  by  the  judg- 
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TiUe  to— Bj  0ift.  CHA  TTELS.  Donatio  Cftua  mortii. 

(/)  By  ^ift. — Gift  of  chattels  personal  is  the  act  of  transferring 
them  to  another  person.  A  gift  is  gratuitous ;  grants,  for  a  con- 
sideration.^ 

(i)  Gifts  Inter  Vivos.^—lt  is  essential  to  a  gift  that  it  be  ac- 
companied by  an  actual  delivery  of  the  thing  given,  if  the  subject- 
matter  of  the  gift  is  capable  of  delivery,  or  symbolical  if  incapable 
of  delivery.     A  gift  inter  vivos  cannot  be  revoked  by  the  donor.* 

(2)  Donatio  Causa  Mortis  is  a  gift  in  prospect  of  death  ;  a 
death-bed  disposition  ;  an  initiate  gift  of  personalty  consummated 
by  the  death  of  the  donor.*  Even  if  it  be  completed  by  delivery 
and  acceptance  yet  it  may  be  revoked  by  the  donor  at.  any  time 
during  his  life.* 

ment.   but  only  by  satisfaction  of  the  Hopkins,  43  Mich.  372;  Young  v.  Young, 

judgment      Sharp  v.  Gray.   5  B.   Mon.  80  N.  Y.  422;  Blake  v,  Jones,  i   Bailcj 

(Ky.)  4;  Curtis  v.  Groat.  6  Johns.  (N.  Y.)  Eq.  (S.  C.)  141;  Reid  v,  Colcock,  i  N.  i 

168;   Sanderson   v.   Caldwell,   3    Aiken  McCord  (S.  C.).  592. 

fVi.).   203;   Jones  V.   McNeil,   2   Bailey  8.  Whan.  L.  Diet. 

(S.  Car.).  466;  Siurtevant  v.  Waterbury,  4.  i  Parsons  Cont.  235,  237. 

2  Hall  (N.  Y.).  449;  Osterhout  v,  Rob-  This  gift  can  be  any  kind  of  personal 

erts.  8  Cow.  (N.  Y.),  43;  Eliot  v.  Porter,  chattels,  such  as  money,  books,  fnrnitare, 

5  Dana  (Ky.).  299;  Campbell  v.  Phelps,  and  the  like.     Michener  v.  Dale,  23  Pa. 

1   Pick.  (Mass.)  62;  Hepburn  v,  Sewell.  St.  59. 

5  Har.  &  J.  (Md.)  211;  Spiney  v,  Morri3»  A  delivery  to  the  donee  in  the  lifetime 

18  Ala.  254.  of  the  donor  is  necessary,  and  a  manual 

Several  cases,   however,   hold    a  dif-  delivery  if  possible,  or  as  nearly  as  the 

ferent  doctrine,  that  a  judgment  alone,  circumstances   will   permit.      Bowers   v, 

without    satisfaction,    will    transfer  the  Hurd,  10  Mass.  427;  Harris  v,  Clark,  3 

property.     Hunt  v.  Bates.  7   R.  I.  217;  N.  Y.  93;  Cutting  v.  Gilman.  41  N.   H. 

Foreman  v.  Neilson.  2  Rich.  Eq.  (S.  Car.)  147;  Sims  v.  Walker,  8  Humph.  (Tenn.) 

287;  Merrick's  Estate,  5  Watts  &  S.  (Pa.  503 

St.)  9;  Marsh  v.  Pier,  4  Rawle  (Pa.),  273;  The  late  doctrine  permits  gifts  of  bills, 

Adams   v.    Broughton,    Strange  (K.  B.  notes,  certificates  of  deposit,  and  the  like. 

Eng.)  1078;  Rogers  v.  Moore,  i  Rice  (S.  Wcsterloo    v,    DeWitt,    36    N.   Y.    340: 

Car.).  60;  White  v.  Philbrick,  5  Greenl.  Brooks  v.  Brooks.  12  S.  Car.  422;  Gard- 

(Me.)  147;  Fox  V,  Liberties,  3  Watts  &  ner  v.  Gardner.  22  Wend.  (N.  Y.)  526; 

S.  (Pa.)  107;  Carlisle  v,  Burley.  3  Greenl.  Lee  v.  Boak.  11  Gratt.  (Va.)  182;  Waring 

(Me.)    250;     Sheehy    v.    Mandeville,   6  v,  Edmonds,  11  Md.  424;  Chase  z/.  Red- 

Cranch  (U.  S.),  253.  ding,  13  Gray  (Mass.).  418:  Southerland 

The  right  to  recover  a  penalty  may  be  v.  Southerland,  5  Bush  (Ky.),  591;  Mc- 

taken    away    by    statute.      Confiscation  Connell  v.  McConnell,  11  Vt.  290;  Duf- 

Cases,    7  Wall.   (U.    S.)  454;    Bank  v,  field  v,  Elmes,  i  Bligh.  N.  S.  (Eng.)  497. 

Freeze,  6  Shep.  (Me.)  109.  A  previous  or  continued  possession  by 

1.  I  Bl.  Com.  b.  II,  441.  the  donee,  or  an  after  possession  by  him, 

8.  I  Wait's  L.  &  Pr.  109,  no,  in;  i  is  not  generally  sufficient  to  vest  it  in  him. 

Parsons  Cont.  234.  Miller  v,   Jeflfress.   4  Gratt.   (Va.)  472; 

Delivery  is  essential  to  a  gift.     Sim^  v.  Dole  v.  Lincoln,  31  Me.  422;  Gough  v. 

Sims,  2  Ala.  117:  Withers  v.  Weaver.  10  Findon,  7  Exch.  (Eng.)  48;  Huntington 
Penn.  St.  391;  Carpenter  v.  Dodge,  2Q.  v.  Gilmore,  14  Barb.  (N.  Y.)  243.     Com- 

Vt.  595;  Noble  V.  Smith,  2  Johns.  (N.  Y.)  pare  Moore  v,  Dalton,  7  Eng.X.  &  Eq. 

52.    If  it  is  impracticable  to  make  a  man-  (Eng.)  507. 

ual  delivery,  it  may  be  dispensed  with,  or  A  delivery  to  a  third  person  for  the 

made  by  deed.      Bullock  v.   Teunan,  2  donee  is  sufficient.     Coutant  v,  Schuy- 

Law  Repos.  (N.  Car.)  271.     A  Verbal  gift  ler,   i    Paige  (N.  Y.),  316;    Sessions   v. 

without  delivery  can  be  resumed  by  the  Moseley,  4  Cush.  (Mass.)  87;  Dresser  v. 

donor.      Not  so  when   made  by  deed.  Dresser.  46  Me.  48;  Jones  v,  Deyer,  16 

Cranz  v.  Kroger,  22  III.  78.     If  it  be  the  Ala.  221;  Michener  v.  Dale,  23  Pa.  Sl  59. 

intent  of  both  donee  and  donor  to  make  Chases  in  action,  whether,  negotiable  or 

a  gift,  and  the  donee  is  put  in  position  to  not,  simple  contracts  or  specialty,  so  that 

take  immediate  possession  at  will,  it  will  they  are  not  a  promise  of  the  giver,  can 

be  sustained  as  a  valid  gift.     Harris  v,  be  donated,  such  as  bonds,  policies  of 
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ntto  t»— By  CoBtnet  CHA  TTELS,     2j  ImolTtney  and  Bankniptej. 

f^)  By  Contract^  which  is  an  agreement,  upon  sufficient  consid- 
eration, to  do  or  not  to  do  a  particular  thingj.^ 

[h)  By  Insolvency  and  Bankruptcy. — "  Insolvency  "  means  theqon- 
dition  of  a  person  unable  to  pay  his  debts  as  they  fall  due,  or  in  the 
usual  course  of  trade  and  business/^ 

life-insurance  companies,  and  other  con-  band,  and  vice  versa,     Caldwell  v,  Ren- 
tracts.     Wells  V.  Tucker.  3  Binn.  (Pa.)  frew.  33  Vl.  213. 

370;  Bradley  v.  Hunt,  5  Gill.  &  Johns.  If  made  on  the  condition  that  the  donee 

(Md.)  58;   Caldwell   v.  Renfrew,  33  Vt.  shall  have  no  other  of  the  donor's  prop- 

213:  Brown   v.   Brown,   18   Conn.    410;  erty.   the  gift  must  be  accepted  by  the 

Meach  v.  Meach.  24  Vt.  591;  Parish  v.  donee  in  order  to  be  binding  on  him. 

Stone.  14  Pick.  (Mass.)  19S;  Waring  v,  Currie  v,  Steele,  2   Sandf.   (N.  Y.)  542; 

Edmonds,  II  Md.  424;  Sessions  v.  Mose-  Grymes  v.  Hone,  49  N.  Y.  17;  Ellis  v. 

Icy.  4  Gush.  (Mass.)  87;    Borneman   v.  Secor.  31  Mich.  185:  Taylor  v.  Henry, 

Sidlingcr,  21  Me.  185:  Halley  v.  Adams,  48  Md.  550. 

16  Vt.  206:  Copp  V.  Sawyer.  6  N.  H.  386;  The  gift  is  made  only  in  prospect  of 

Harris  v.  Clark,  3  N.  Y.  93;  Smith  v.  Kit-  death  of  the  donor,  and  there  is  an  im* 

tndge,  21  Vt.  238;  Dole  v.  Lincoln,  31  plied  condition  attached  to  it,  that  in  case 

Me.  422;  Flint  v,  Pattcc,  33  N.  H.  520.  of  recovery  of  the  donor  thu  gift  shall  re- 

But  the  donor's  order  on  a  third  person,'  vert.     McCarty  v,  Keaman,  86  HI.  291; 

or  his  check  on  the  bank,  unaccepted  at  Halley  v,  Adams.  16  Vt.  206. 

his  death,  is  not  subject  of  donatio  causa  The  gift  may  be  made  in  trust  to  one 

mortis.    Bank  v,  Williams.  13  Mich.  282;  for  another.     Dresser  v.  Dresser.  46  Me. 

Brown  v,  Moore.  3  Head  (Tenn.).  674;  48;    Kemper  v,  "Kemper,  i   Duv.  (Ky.) 

Ashbrook  V.  Ryoa.  2  Bush  (Ky.),  228;  Re  401;  Barclay's  Ex.,  11  Phila.  (Pa.)  123; 

Smither.  30  Hun  (N.  Y.),  632;  Walter  v.  Pierce  r.  Bank,  129  Mass.  425;  Jones  v. 

Ford.  74  Mo.  195;  S.C..41  Am.  Rep.  312.  Deyer,  16  Ala.  221:  Dole  v,  Lincoln.  31 

Merely  marking  a  package  with  the  Me.  422;  Wells  v.  Tucker,  3  Binn.  (Pa.) 

name  of  the  donee  and  giving  directions  370.    Compare  Sims  v.  Walker,  8  Humph. 

for  delivery  of  the  same  to  him  after  the  (Tenn.)  503;  Wilcox  v.  Matteson,  53  Wis. 

death  of  the  donor  is  not  a  sufficient  com-  23. 

pliaace.      Bunn   v,  Markham,  7  Taunt.  H  the  gift  is  made  in  the  donor's  last 

(Enj;.)  224.  illness,  and  a  short  time  before  his  death, 

It  is  doubtful  whether  a  written  instni-  it  will  be  binding,  unless  it  is  apparent 

roent  of  transfer  is  sufficient  to  make  a  that  there  was  an  intention  to  the  con- 

Rood  delivery,  though  it  has  been  upheld,  trary.     Thompson  v,  Thompson,  12  Tex. 

Powell  V,  Leonard.  9  Fla.  359.  327;  Allen  v,  Polereczky,  31  Me.  338. 

A  promise  to  pay  a  sum  of  money  is  1.  i  Parsons  Cont.  6;  2  Bl.  CoiH  446. 

not  valid  as  a  gift  within  the  meaning  of  Contracts  are  divided  into  two  classes — 

the  law.    Candor  v,  Henderson.  27  Pa.  contracts  by  specialty,  ^and  simple  con- 

Sl  119;  Bank  v,  Williams,  13  Mich.  287.  tracts.     The  first  includes  contracts  under 

Gifts  causa  mortis  are  subject  to   the  seal  and  contracts  of  record;  the  second 

debts  of  the  donor,  and  are  ambulatory  class  includes  all  others.     Contracts  are 

or  revocable,  and  contingent  on  death,  also  divided   Into  written  or  parol,  ex- 

Bioomer  v.   Bloomer,  2  Bradf.  (N.  Y.)  pressed  or  implied,  executed  or  execu- 

340;  Rhodes  v,  Childs.  64  Pa.   St.   18;  tory.     i  Pars.  Cont.  7. 

Rfdf.  Wills,  sec.  42;  Pierce  v.  Bank,  129  (Contracts  concerning   personalty  and 

Mass.  42s;  Basket  v,  Hassell,  107  U.  S.  movables    receive     their    interpretation 

602.  either  from  the  law  of  the  country  in 

The  donor  can  dispose  of  all  of  his  which  the  contract  is  made,  the  lex  loci 

chattels  by  gift  within  the  law,  unless  for-  contractus,  or  from  the  law  of  the  country 

bidden  by  statute.     Meach  v.  Meach,  24  in  which  the  contract  is  to  be  performed. 

Vt.  591;  Michener  v.  Dale.  23  Pa.  St.  59.  Add.  Cont.  861. 

Compan^leatdity  v,  Kirby,  z8  Pa.  St.  If  a  person  dies  intestate  his  personal 

326.      ^  property  is  governed  by  the  laws  of  his 

DeliTering  the  pass-book  of  a  bank  actual  domicile  as  to  its  succession,  be- 

will  not  deliver  the  money  deposited  in  cause  movables  have  no  situs,  and  ac- 

the  hank.      Ashbrook  v.  Ryon,  2  Bush  company  the  person  of  the  owner.   Story's 

(Ky.),228;  Fierot/.  Fiero.  2  Hun(N.  Y.).  Conf.  L.  sees.  481,  481  b. 

600.    C^mpttrt  Tillinghast  v.  Wheaton,  8  S.  2  Kent's  Com.  389. 

R.  L  536.  The  Federal  constitution  gives  Congress 

The  gift  may  be  made  by  wife  to  has-  power  to  establish  uniform  laws  on  the 
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Title  to— B J  Aoeenioii.  CHA  TTELS,  2 j  InttUMtuAl  Labor. 

(f )  By  Testafnent  and  Administration^  which  is  acquiring  title  to 
chattels  on  the  death  of  a  person  who  leaves  his  property  undis- 
posed of,  or  transferred  by  will.^' 

(y )  By  Accession, — "  Accession"  is  the  right  to  all  which  one's 
property  produces,  and  the  right  to  it  by  accession  either  natu- 
rally or  artificially.*'* 

(>&)  By  Intellectual  Labor. — By  "  intellectual  labor"  is  meant  the 
rights  an  author  has  in  his  writings  called  literary  property,  and  of 
an  inventor  in  his  inventions.* 

(i)  -^  Patent  is  a  grant  by  the  State  of  the  exclusive  privil^e 
of  making,  using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention.* 

(2)  A  Copyright  is  the  right  an  author  has  in  his  literary 
productions,  such  as  books,- maps,  charts,  or  musical  composition, 
print,  cut,  or  engraving.* 

(3)  A  Trade-mark  is  a  distinguishing  mark  or  device  used 
by  manufacturers  on  their  goods  or  labels,  the  legal  right  in  which 
is  recognized  by  law.* 

subject  of   bankruptcy    throughout   the  writings  and  discoveries."    Art.  x,  sec. 

United  States.     U.  S.  Const,  art  i,  sec.  4.  8r                          * 

The  U.  S.  Bankrupt  Act  of  1867  was  4.  2  Kent's  Com.  366. 

repealed  JurTe  7,  1878,  20  St.  at  L.  99.  5.  i  Bouvier's  Inst.  No.  515. 

Insolvent  laws  prevail    throughout    the  6.  Webster';  Diet. 

United  States.     While  the  bankrupt  law  The  act  of  Congress  of  July  8,  1870, 

of  the  United  States  is  in  force  it  destroys  provides  that  any  citizen  of  the  United 

the  validity  of  the  operation  of  a  State  in-  States,  or  resident  therein,  who  shall  be 

solvent  law  even  though  no  proceedings  the  author,  inventor,  designer,  or  propri- 

be  under  it  at  the  time.    The  bankrupt  etor  of  anything  mentioned  in  the  text, 

law  supersedes  the  State  insolvent  law,  of  any  dramatic  composition,  photograph, 

for  they,  in  the  proceedings,  would  be  re-  or  negative  thereof,  or  of  any  painting, 

pugnant  to  each  other  and  conflict.  Gris-  drawing,  chromo,  statue,  statuary,  and 

wold  V.  Pratt.  9  Mete.  (Mass.)  16.     Com-  of  models  or  designs  intended  to  be  per- 

pare  Ex  parte  ZitgttitvLSS,  2  Ired.  (N.  Car.)  fected  as  works  of  the  fine  arts,  and  his 

463.  ^  executors,    administrators,    or   assigns, 

1.  2  Kent's  Com.  409.  shall,  upon  complying  with  the  act,  have 

2.  Civil  Code  of  Louisiana,  No.  546,  the  sole  right  of  printing  them  and  vend- 
547.  ing  the  same.     U.  S.  Stat  at  L.  sec.  86. 

It  is  not  easy  to  reduce  to  specific  The  fundamental  principle  of  trade- 
rules  as  to  the  right  of  accession.  They  marks  is  that  no  one  shall  put  ofif  his 
may  be  arranged,  however,  into  three  chattels  for  sale  as  the  goods  of  a  rival 
artificial  kinds  of  accession:  i.  Adjunc-  or  competitor,  and  cannot  make  use  of 
ti<m,  or  the  union  of  two  things  belonging  marks,  names,  or  other  indicia  so  as  to 
to  different  owners;  2.  Specification^  or  deceive  the  public  in  making  it  appear 
the  formation  of  a  new  species  with  per-  that  he  is  selling  the  chattels  of  some 
sonal  chattels  belon^ng  to  another;  3.  special  manufacture  of  a  special  brand. 
Commixtion^  or  the  mixture  of  several  Singer  Manuf.  Co.  v.  Loog,  8  App.  Cas. 
things  belonging  to  several  owners,  i  (Eng.)  15;  Johnson  v.  Orr  Ewing,  7  App. 
Bouvier's  Inst.  No.  503.  Cas.  (Eng.)  219;  ,  Perry  v,  Trueffitif  6 
8.  I  Bouvier's  Inst.  No.  508.  Beav.  (Eng.)  66;  Seixo  v,  Provezende, 
The  constitution  of  the  United  States  L.  R.  i  Ch.  (Eng.)  192;  Leathii^  Co.  v, 
provides  that  authors  and  inventors,  for  Am.  Leather  Co..  11  H.  L.  C.  (Eng.) 
a  limited  time,  shall  have  the  right  to  523;  McLean  v,  Fleming.  96  U.  S.  24s; 
the  exclusive  use  and  profit  of  their  pro-  Manhattan  Med.  Co.  v.  Wood,  4  Clifif. 
ductions  and  discoveries.  Congress  shall  (U.  S.  C.  C.)46i;  Marshall  t/.  Pinkham, 
havi  power  *'  to  promote  the  progress  of  52  Wis.  572. 

science  and  useful  arts  by  securing,  for  Trade-marks  may  be  sold  and  trans- 
limited  times,  to  authors  and  inventors,  ferred  and  be  lawfully  used  by  the  pur* 
the  exclusive  right  to  their  respective  chaser.     But  he  must  not  use  them  so  as 
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(/)  By  Attachment  against  Property^  which  is  a  legal  mode  by  which 
a  title  to  property  may  be  acquired  by  operation  of  law.^  Attach- 
ment is  a  proceeding  for  the  collection  of  debts  by  preliminary 
levy  upop  property  of  the  debtor  to  conserve  it  for  eventual  exe- 
cution after  the  lien  shall  have  been  perfected  by  judgment.* 

CHATTEL  MOBTOAOS&  (See  also  CONDITIONAL  Sales; 
Mortgages.) 

Validity  as  against    Third  Persons^ 

198. 
Nature  of  Mortgagees  Title,  200. 
Redemption,  200. 
Discharge  of  Mortgage,  201 . 
Rights  of  Action  in  Mortgagee,  202. 
Mortgagee's  Right  to  ta%e  Possession 

on  Default,  204. 
Foreclosure,  205. 

Sale  for  Breach  of  Condition,  206. 
Rights  of  Second!^ Mortgagees,  208. 
Assignment  of  Mortgage,  209. 


Definition  and  Criteria,  17$. 
Form,  Contents,  and  Execution,  179. 
Affidavit,  182. 

iVho  may  Mortgage  Chattels,  182. 
What  may  be  Mortgaged,  183. 
What  the  Mortgage  Covers  and  Se- 
cures, 186. 
Nature  of  Mortgagor's  Interest,  189. 
Validity,   by    What  Law  Governed, 
Registration,  191.  [190. 

Renting,  194. 
Change  of  Possession,  1 95. 


1.  DeilBitlon  and  Criteria. — ^A  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property  to  the  mortgagee  with 
terms  of  defeasance,  and  if  the  terms  of  redemption  are  not  com- 
plied with,  then  at  common  law  the  title  becomes  absolute  in  the 
mortgagee.  The  nature  of  the  agreement  must  be  such  that  by 
the  mere  non-performance  of  the  condition  by  the  mortgagor  the 
title  will  be  transferred  to  the  mortgagee  by  the  force  of  the  agree- 
ment.   This  test  is  decisive.*     It  is  held,  however,  that  an  instru- 


to  make  antrue  pretences.  An  attempt 
CO  deceive  as  to  the  maker  or  character 
of  the  article  will  not  be  protected.  Cur- 
tis V.  Bryan,  2  Daly  (N.  Y.),  312':  Sam- 
uel V.  Berger,  24  Barb.  (N.  Y.)  163;  Wal- 
ton  V,  Crowley,  3  Blalchf.  (U.  S.  C.  C.) 
440.  One  who  has  a  seeret  process  of 
maonfactaring  an  article,  whether  patent- 
Able  or  not,  will  be  protected  by  injunction 


against  persons  who,  in  violation  of  con-    489. 


]>fcrsonal  property.    Bouvier's  Law  Diet., 
citing  2  Kent's  Com.  516. 

A  conversance  of  chattels,  absolute  in 
form,  made  to  secure  the  payment  of  a 
loan  of  money  at  a  future  day,  defeasible 
on  the  payment  of  a  note  given  for  the 
amount  loaned,  is,  as  between  the  parties, 
a  mortgage.  Carpenter  v,  Snelling,  97 
Mass.  452;  Taber  v.  Hamlin,  97  Mass. 


tract  or  duty,  and  in  breach  of  confidence 
who  may  undertake  to  apply  it  to  their 
own  use,  or  to  disclose  it  to  a  third  party. 
Peabody  v.  Norfolk,  98  Mass.  452. 

1.  2  Kent's  Com.  402. 

S.  Wafle's  Attach,  i.      , 

Blackstone  divides  the  title  to  chattels 
personal  into— i,  by  occupancy;  2,  by 
prerogative;  3,  by  forfeiture;  4,  by  cus- 


Whenever  a  transaction  resolves  itself 
into  a  security  for  a  debt,  it  is  a  mort- 
gage. The  right  of  redemption  must 
exist  in  order  to  constitute  a  mortgage, 
so  that  the  debtor  shall  be  entitled  to 
redeem  his  property.  .  Wilmerding  v, 
Mitchell,  42  N.  J.  L.  476. 

A  receipt  given  by  a  debtor,  not  .a 
warehouseman,  to  a  creditor,  for  property 


torn;  5.  by  succession;  6.  by  marriage;  owned  by  and  in  possession  of  the  debtor, 

7-  by  judgment;  8,  by  gift;  9,  by  con-  is  void  4s  against  other  creditors,  the 

tract;   10,  by^  bankruptcy;   11.  by  testa*  transaction  being  within  the  statute  re- 

nieut;  12,  by  administration.   2  Bl.  Com.  quiring  e^ry  mortgage   of  chattels  or 

^'  >li  399-  conveyance    intended    to   operate  as  a 

8.  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  mortgage  to  be  recorded,  unless  change 

367:  Miner  v.  Judson,  2  Hun  (N.  Y.),  of  possession   takes   place.      Thome  v. 

441;  Mowry  v.  Wood,  12  Wis.  413.  Wilmington  Bank.  37  Ohio  St.  254. 

A  chattel  mortgage  is  a  mortgage  of  Qmtitioii  of  Law. — ^Whether  an  instni- 
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ment  by  which  one  agrees  to  sell  and  the  other  to  purchase  certain 
personal  property  at  a  specified  price,  and  that  the  vendor  shall 
have  a  "  lien  '  upon  the  property  until  the  price  is  paid,  is  in  the 
nature  of  a  chattel  mortgage.^ 

A  chattel  mortgage  is  distinguished  from  a  pledge  in  this — 
that  whether  possession  of  the  chattel  is  delivered  )to  the  mortgagee 
or  not,  the  title  passes  to  the  mortgagee,  subject  to  be  defeated 
upon  performance  of  the  condition,  and  in  case  of  a  breach  it 
becomes  absolute  at  law  in  the  mortgagee ;  while  in  the  case  of  a 
pledge  a  special  property  only  passes  to  the  pledgee,  and  the 
general  property  remains  in  the  pledgor  « 

ment  by  virtue  of  which  the  plaintiff  avers  4  Barb.  (N.  Y.)  491;  Wood  v.  Dudley,  8 

that  he  becime  entitled  to  the  possession  Vt.   435;    Badlam    v.   Tucker,   i    Pick, 

of    personal  property,   alleged   to  have  (Mass.)  389;  Sims  v,  Canfield,  2  Ala.  555; 

been  converted  by  the  defendant,  is  or  is  Barfield  v.  Cole.  4  Sneed.  (Tenn.)  465; 

not  a  mortgage,  is  a  question  of  law;  Evans   v,  Darlington,   5    Blackf.  (Ind.) 

and  to  enable  the  court  to  determine  it,  320. 

the  complaint  should  set  forth,  if  not  the  A  mortgage  is  a  pledge  and  something 

whole  instrument,  at  least  those  provi-  more;   for  it  is  an  absolute  pledge,   to 

sions  which  are  relied  on  as  giving  to  it  become  an  absolute  interest  if  not  re- 

the  character  of  a  mortgage.     Fairbanks  deemed  in  a  certain  time.   Doak  v.  Bank, 

V,  Bloomfield,  2  Duer  (N.  Y.),  349.  6  I  red.  (N.  Car.)  309. 

Money  Debt  Hoeewary. — A  mortgage  is  Potsesiion. — A    subsidiary   distinction 

essentially  a  security  for  a  debt,   and  between  a  pledge  and  a  chattel  mortgage 

when  no  debt  exists  a  mortgage  is  im-  lies  in  the  fact  that  transfer  of  possession 

possible.     West  v.  Hendrix,  28  Ala.  226;  to  the  pledgee  is  absolutely  essential  to 

Robinson  v,  Farelly,  16  Ala.  472.  the  creation  of    the  former  species   of 

But  in  By  ram  v,  Gordon.  11  Mich.  531,  security,  but  not  at  all  necessary  in  the 

it  is  said  that  it  is  not  necessary  to  the  latter.     See  Eastcoan  v.  Avery.  23  Me. 

validity  of  a  chattel  mortgage,  as  to  third  248;  Brownell  v.  Hawkins,  4  Barb.  (N. 

persons,  that  it  should  be  for  the  payment  Y.)  491;  Homes  v.  Crane,  2  Pick.  (Mass.) 

of  any  sum  certain  or  of  any  money  610. 

whatever;  it  may  be  for  the  performance  Boman     Law. — The    distinction     last 

of  any  other  act,  or  of  any  contract,  by  mentioned    is    also    recognized    in    the 

the  mortgagor  or  a  third  person.  modern  civil  law.      "  The  term  pignus 

1.  Dunning  v,  Stearns,  9  Barb.  (N.  Y.)  [pledge],  in  its  recent  and  most  extensive 
630;  Whiting  V.  Eichelberger.  16  Iowa,  signification,  must  be  understood  as  also 
422;  Yenni  z/.  McNamee,  45  N.  Y.  614.  including  hypotfuca  [mortgage];  but  in 
Compare  Freeman  v,  Bass.  34  Ga.  355;  its  stricter  acceptation  it  is  used  to  denote 
Metcalfe  v.  Fosdick,  23  Ohio  St.  1x4;  that  species  of  mortgage  which  arises 
Barrett  v.  Mason,  7  Ark.  253.  when  the  thing  pledged  is  also  deliveied 

A  written  agreement  properly  executed,  to  the  mortgagee.     A  creditor  may  very 

stipulating  that  the  amount  due  for  rent  often  have  an  opportunity  to  detain  kn 

of  land  shall  be  paid  before  the  crops  are  h^otheca,  but  such  detention  has  not  the 

removed,  is  held  to  operate  as  a  mortgage  effect  of  changing  this  kind  of  a  pledge 

upon  the  crops.     Weed  v,  Standley,  12  into  a  pignus.     The  detentor  may  be- 

Fla.  166;  Brown  v.  Coats,  56  Ala.  439;  come  the  natural  possessor  of  the  thin^ 

Lamson  v.  Moffait,  61  Wis.  153.   Compare  pledged,  without  obtaining  the  tossessio 

Haynes  v.  Ledyard,  33  Mich.  319.  civilis''     Tomkins  &    Jencken  s   Mod. 

Slaves  were  conveyed  l^y  an  agent  who  Rom.  Law,  185. 
was  only  authorized  to  mortgage,  with  An  instrument  in  writing  by  which  the 
notice  of  which  authority  the  grantee  was  owner  of  personal  property  turns  it  oat 
chargeable.  Held,  that  the  conveyance  as  '*  security"  for  a  debt  which  he  con- 
should  be  deemed  a  mortgage  only.  iCop-  tracts,  and  by  the  terms  of  which  it 
page  V,  Barnett.  34  Miss.  621.*  appears  to  have  been  contemplated  that 

2.  Heyland  v.  Badger.  35  Cal.  404;  the  property  should  remain  in  the  posses- 
Wright  V,  Ross.  36  Cal.  414:  Conner  v,  sion  of  the  owner,  is  to  be  treated  as  a 
Carpenter,  28  Vt.  237;  Conard  v.  Ins.  mortgage  and  not  as  a  pledge.  Coty  v. 
Co.,  I  Pet.  (U.  S.)449;  Brown  v.  Bement,  Barnes,  20  Vt.  78. 

8  Johns.  (N.  Y.)96;  Brownell  v,  Hawkins,    .    An  instrument  giving  security  upon  a 
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Parol  evidence  is  admissible  both  in  law  and  equity  to  show  that 
a  bill  of  sale  of  chattels,  absolute  upon  its  face,  was  intended  by 
the  parties  to  operate  as  a  mortgage  only ;  and  when  this  intention 
is  discovered,  the  conveyance  will  be  treated  as  a  mortgage.*  But 
it  is  only  between  the  parties  that  an  absolute  bill  of  sale  may  be 
treated  as  a  mortgage ;  this  will  not  be  done  to  the  prejudice  of 
creditors.*  And  the  proof  that  a  bill  of  sale  absolute  on  its  face 
was  intended  as  a  mortgage  ought,  in  the  absence  of  fraud  or 
imposition,  to  be  clear,  decisive,  and  without  doubt.' 

chattel  for  the  payment  of  a  debt  on  a  A  bill  of  sale,  though  absolute  on  Us 
futare  day,  possession  to  remain  in  the  face,  will  be  treated  as  a  chattel  roort- 
debtor,  and  authorizing  the  creditor  to  gage,  if  it  can  be  proved  that  it  was  in- 
take possession  on  default,  is  a  mortgage  tended  as  security  for  money  loaned  or 
and  not  a  pledge,  notwithstanding  the  to  be  loaned.  Ing  v.  Brown,  3  Md.  Ch. 
words  used  are,  '*I  hereby  pledge,"  etc.  521;  Scott  v,  Henry,  8  Engl.  (Ark.)  iis; 
Langdon  v.  Buel,  9  Wend'  (N.  Y.)  80.  Rogers  v.  Vaughan.  31  Ark.  62:  Frost  v. 

A  debtor  delivered   to  his  creditor  a  Allen.  57Ga.  326;  Laeber  e/.  Langhor,  45 

watch  and  chain,  at  the  same  time  exe-  Md.  477;  Blodgett  t/.  Blodgett,  48  Vt.  32; 

eating  and  delivering  to  the  creditor  an  Plummer  v.  Shirley.  16  Ind.  380. 

instroment   expressed    as    follows:    **  I  Bala  with  Tanas  of  Defeasaaoo. — Where 

hereby  agree  to  give  up  all  claim  10  the  an  absolute  bill  of  sale  is  made,  and  at 

watch,  etc.,  if  all  claims  due  to  you  from  the  same  time  the  vendee  gives  back  an 

me  are  not  paid  by'*a  date  specified.  Held^  instrument  of  defeasance,  the  transaction 

that  this  was  a  mortgage  and  not  a  pledge,  will   be  construed  a  mortgage  if  it  can 

Banadeugh  v.  Poolman,  3  Daly  (N.  Y.),  be  consistently  done.     Barnes  v.  Hoi- 

236  comb,  12  Sm.  &  Mar.  (Miss.)  306;  Hop- 

Xortgagt  Ghaaged  to  Pladga. — If  the  kins  v.  Thompson,  2  Port.  (Ala.)  433. 

mortgagor  of  chattels  makes  a  new  and  A  bill  of  sale  accompanied  by  K  verbal 

distinct  contract  with  the  mortgagee  to  defeasance  is  a  chattel  mortgage.   Omaha 

deliver  to  him  the  mortgaged  chattels  Book  Co.  v  Sutherland.  10  Neb.  334. 

and  also  other  chattels,  to  be  held  as  A  writing,  making  in  the  first  place  an 

security  for  the  payment  of   the  debt  absolute  conveyance  of  a  horse,  and  then- 

which  the  mortgage  was  made  to  secure,  containing  a  condition  that  the  instru- 

and  delivers  them  accordingly,  and   the  ment  shall  be  void  upon  the  payment  by 

mortgagee  takes  and  holds  possession  of  the  vendor  to  the  vendee  of  a  certain^ 

them  under  such  new  contract,  he  thereby  sum  of  money,  is  in  law  a  mortgage, 

becomes  pawnee  of  all  the  chattels  so  McFadden  v.  Turner,  3  Jones  (N.  Car.)» 

delivered.      Rowley  v.    Rice,   10  Mete.  481. 

(Mass.)  7.  But  if  an  absolute  deed  is  made  of  a 

1.  Reed  v.  Jewett.  5  Me.  96;  Caswell  chattel,  and  a  defeasance  made  at  the 

V.  Keith,  12  Gray  (Mass.),  351:  Despard  same  time,  but  separate  from  it,  it  should 

V.  Walbridge.    15  N.  Y.  374;  Smith  v,  not  operate  as  a  mortgage  to  the  prejudice 

Beattie,  31  N.  Y.  542;  Brogden  v.  Walker,  of  third  persons.     Gaither  v.  Mumford,  2| 

2  Bar.  &  J.   (Md.)  285;  Leighman   v.  Tayl.  (N.  Car.)  167.                                    ^ 

Uarshall.  17  Md.  550;  Dadneyv.  Green,  Where  a  bill  of  sale  of  goods,  and  » 

4  H.  &  M.  (Va.)  loi;  Sledge  v.  Clopton.  lease  absolute  on  its  face,  is  executed  to 

6  Ala.  603;  Carter  v,  Burris,  10  Sm.  &  secure  a  previous  debt,  and  the  vendee 

Mar.  (Miss.)  527;  Fowler  v.  Stoneum.  11  stipulates  that   the  vendor  shall  have  a 

Tex.  478;  Home  v,   Puckett.   22   Tex.  certain  time  to  pay  the  amount  and  re- 

201;  National   Ins.   Co.  v.  Webster,   83  tain  possession  of  the  goods  until  such 

111.  470;  McAn nutty  v.   Seick,  59  Iowa,  payment,  the  transaction  amounts  to  a 

S96;  Fuller  9.  Parish.  3  Mich.  211;  Cooper  chattel  mortgage.     ForA  v.  Ransom,  39 

V.  Brock.  41  Mich.  488.  How.  Pr.(N.  Y.)429;  Wioslow  v.  Tarbox, 

Adaiiaiibla   at  Law.— Parol    evidence  6  Shep.  (Me.)  132. 

that  what  appears  to  be  an  absolute  bill  8.  State    v.   Bell,   2    Mo.   App.    102; 

of  sale  was  in  fact  intended  as  a  mortgage  Gaither  v.  Mumford,  2  Tayl.  (N.  Car.) 

ii  admissible  in  an  action  at  law,  as  well  167. 

as  b  equity.     Fuller  v.  Parish.  3  Mich.  S.  Williams  v.  Cheatham.  19  Ark.  278; 

SI  I;  Despard  v.  Walbridge,   15  V.  Y.  Trieber  v.  Andrews,  31  Ark.  163;  Free- 

374-  man  v,  Baldwin,  13  A^  246. 
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The  inclination  of  courts  of  equity  has  always  been  to  lean 
against  conditional  sales,  because  an  error  which  converts  a  condi- 
tional sale  into  a  mortgage  is  not  so  injurious  as  one  which  changes 
a  mortgage  into  a  conditional  sale.  Hence  in  all  cases  of  doubt 
the  courts  will  be  disposed  to  construe  a  transaction  as  a  chattel 
mortgage  rather  than  a  conditional  sale.^ 

That  section  of  the  statute  of  frauds  which  provides  that  any 
conveyance  made  in  trust  for  the  use  of  the  person  making  the 

Evidanoe  of  EztruiMrai  Cirenniftaiioet.  of  an  absolute  sale  instead  of  a  mortgage. 

— To  convert  an  absolute  conveyance  Smith  v.  Pearson,  24  Ala.  358. 

into  a  security  for  money  there  must  be  Xitoppel. — A   party  is  not    precluded 

facts  and  circumstances  dehors  the  deed,  from  proving  that  a  bill  of  sale  absolute 

shoiiFing  that  it   was  so  intended,  and  upon  its  face  was  in  fact  a  mongage  by 

proof  of  the  declarations  of  the  parties  his  having  admitted,  for  the  purpose  of 

alone  will  not  be  sufficient.    Colvardv.  avoiding  a  continuance  of  his  cause,  that 

Waugh,  3  Jones  Eq.  (N.  Car.)  335.  such  paper  was  a  bill  of  sale.     National 

To  determine  whether  a  bill  of  sale  is  Ins.  Co.  v.  Webster,  83  111.  470. 

a  mortgage  or  not,  it  is  a  well-established  1.  Locke  v.  Palmer,  26  Ala.  312;  Parish 

rule  that  the  courts  will  not  be  limited  v.   Gates,   29  Ala.   254;    Pioneer  Gold 

to  the  terms  of  the  written  contract,  but  Mining  Co.  v.  Baker,  23  Fed.  Repr.  258 ; 

will  consider  all  the  circumstances  con-  s.  c,  10  Sawy.  (U.  S.  Cir.)  539;  Hughes 

nected  with  it,  such  as  the  circumstances  v.  Sbeaff,  19  Iowa.  335;  Watson  v.  James, 

of  the  parties,  the  property  conveyed,  its  15   La'.    Ann.   386;  Scott  v,    Britton,    2 

value,  the  price  paid  for  it,  defeasances  Yerg.  (Tenn.)  215;  Wilson  v.  Weston,  4 

verbal  or  written,  as  well  as  the  acts  and  Jones  Eq.  (N.  Car.)  349;  Brown  v.  Dewey, 

declarations  of  the  parties,  and  will  de-  2  Barb.  (N.  Y.)  28.    See  infra,  this  vol- 

cide  on  the  whole  circumstances  taken  to-  ume,  tit.  Conditional  Sales. 

gether.  Scott  v.  Henry,  8  Engl.(Ark.)ii2.  The  generaltests  in  dolibiful  cases  are 

On  a  bill  filed  to  have  a  deed  absolute  the  adequacy  of  the  consideration  and 
on  its  face  declared  a  mortgage,  a  writing  the  continuance  or  extinguishment  of 
executed  by  the  grantee  several  months  the  debt.  Parish  v.  Gates,  29  Ala.  254. 
After  the  original  deed,  reciting  that  it  Still  the  intention  of  the  parties  to  the 
was  agreed  between  him  and  the  grantor,  contract  is  the  true  test;  and  when  aeon- 
at  the  lime  the  deed  was  executed,  that  ditional  sale  is  clearly  established  it  will 
if  the  latter  repaid  to  him  by  a  specified  be  enforced;  Hughes  v.  Sheaff,  19  Iowa, 
day  the  amount  of  the  consideration  335.  _ 
money  expressed  in  the  deed,  then  he  If  a  promissory  note  for  a  sum  certain 
would  reconvey  to  him  all  the  property  is  given  for  an  article  of  personal  prop- 
therein  mentioned,  and  binding  himself  erty,  and  in  the  note  it  is  stipulated  that 
to  reconvey  accordingly,  is  evidence  of  the  article  shall  remain  the  property  of 
the  highest  character  against  the  grantee;  the  promisee  until  the  note  is  fully  paid, 
and  although  it  may  not  be  sufficient  of  the  transaction  will  constitute  a  mortgage, 
itself  to  show  that  the  parties  intended  and  the  promisee  is  entitled  to  posses- 
fhe  deed  to  operate  as  a  mortgage,  yet  if  sion,  unless  agreement  be  made  to  the  con- 
the  other  evidence  in  the  case  taken  in  trary.  Woodman  v.  Chesley,  39  Me.  45. 
connection  with  it,  establishes  that  to  Where  it  is  shown  that  the  parties  to  a 
have  been  the  purpose  of  the  parties,  or  written  agreement  designed,  at  the  time 
even  renders  it  doubtful  whether  a  mort-  of  executing  it,  a  borrowing  and  lending, 
gage  or  a  conditional  sale  was  intended,  not  a  purchase  and  sale,  of  the  property 
it  is  enough  to  induce  a  court  of  equity  therein  conveyed,  it  is  a  mortgage,  and 
to  declare  it  a  mortgage.  Locke  v,  nothing  can  divest  it  of  the  equity  of 
Palmer,  26  Ala.  312.  redemption,  not  even  a  subsequent  agree- 

ProofoflTiidneiaipoaitioii. — An  absolute  men t  of  the  parties  that  it  shall  be  irre- 

bill  of  sale  of  a  chattel  was  decreed  to  deemable.     Weathersley  v,  Weathersley, 

stand   only  as  a  mortgage  upon    proof  40  Miss.  462. 

that  the  vendor  was  upwards  of  seventy  Where  a  conditional  sale  of  personal 

years  old,  infirm,  embarrassed,  his  prop-  property   reserves  title   in   the  vendor, 

erty  levied  on  and  about  to  be  sold,  and  such    reservation    must   be    in   writing, 

that  the  vendee,  who  was  his  son-in-law,  and  the  instrument  will  be  treated  as  an 

took  advantage  of  all  these  circumstances  equitable  mortgage.   Talmadge  v.  Oliver, 

xo  make  the  transaction  assume  the  form  14  S.  Car.  522. 
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same  shall  be  void  as  against  creditors,  does  not  apply  to  chattel 
mortgages.* 

2.  Form,  Contents,  and  Xxecntion. — ^A  valid  mortgage  of  personal 
property  may  be  created  by  a  writing  which  uses  the  word  "  mort-  > 
gage"  only  without  any  other  words  of  conveyance,  nor  is  it 
necessary  that  it  should  contain  a  power  of  sale  or  authorize  the 
mortgagee  to  take  possession  on  default.^  But  to  render  a  chattel 
mortgage  valid  as  against  attaching  creditors  of  the  mortgagor 
there  must  be  at  least  a  distinct  and  specific  condition  that  can  be 
clearly  stated,  on  performance  of  which  the  property  would  be 
released.*  A  chattel  mortgage  need  not  be  under  seaJ.*  And  as 
between  the  parties  to  the  transaction,  it  need  not  even  be  in 
writing.  A  verbal  agreement  to  give  and  accept  security  upon 
personal  property  is  valid  between  the  parties,  although  of  no 
validity  as  against  creditors  and  subsequent  purchasers  in  good 
faith.^  A  chattel  mortgage  may  be  void  for  uncertainty  as  well  as 
a  mortgage  of  real  estate.* 

L  Godchanz  v.  Mulford.  26  Cal.  316;  erned  by  the /ur /^ri .    Tucker  v.  Toomer,  . 

Cortis  V.  Leavitt.  17  Barb.  (N.  Y.)  309.  36  Ga.  138. 

Sec  Chapman  v.  Hunt.  14  N.  J.  Ex.  149.  Xortgag*  of  ttodk. — A  mortgage   of 

An  iDstniment  transferring  to  a  cred-  shares  of  stock  in  a  corporation  is  valid 

itor  a  stock  of  goods,  and  providing  that  without  a  transfer  thereof  upon  the  books 

he  slull  pay  certain  creditors  and  him*  of  the  company.     Ede  v,  Johnson,  15 

self,  and  then  return  any  surplus  to  the  Cal.  53. 

Fairfield  Bridge  Co.  v.  Nye,  60  Me. 


oaicer«  is  a  chattel  mortgage  and  not  a 
general  assignment,  and  it  is  a  valid  in- 
strument. Waterman  v.  Sitberberg,  23 
Repr.  (Tex.)  315:  Texas  Bank  v.  Loven- 
berg,  63  Tex.  506.  Compare  Camp  v, 
Thompson,  25  Minn.  175. 

A  mortf^age  may  be  ivalid  though  it 
be  not  wholly  for  the  mortgagee's  t>ene- 
fit.  aor  will  its  containing  a  trust  for 
the  l>«oefit  of  a  third  person  of  itself  suf- 
fice to  render  it  an  assignment,  so  as  to 
bring;  It  within  the  act  which  requires 
assignments  to  be  of  all  the  debtor's 
property  and  without  preferences.  Morse 
r.  Powers,  17  N.  H.  286. 

1  Mervine  v.  White,  50  Ala.  388.  An 
instrument  of  writing,  very  inartificially 
drawn,  which  shows  on  its  face  that  the 
relation  of  debtor  and  creditor  existed 
betweea  the  parties,  and  by  which  it  is 
declared  that  the  creditor  "shall  have  a 
lien"  on  a  horse,  the  property  of  the 
debtor,  **to  have  and  to  .hold"  until  the 
debt  is  paid,  operates  as  a  mortgage, 
although  it  contains  no  words  of  convey- 
ance. Ellington  v.  Charleston.  51  Ala.  166. 

A  chattel  mortgage  and  a  written 
agreement  to  govern  the  same  subject- 
matter  between  parties.'  executed  con- 
temporaneously, must  be  treated  as  one 
contract  Blakeslee  v.  Rossman,  43  Wis. 
X16. 

Its  LoeL— The  construction  of  a  mort- 
gHge  of  personal  property  is  to  be  gov* 


8 

372. 

4.  Gibson  v.  Warden,  14  WaH  (U.  S.) 
244;  Milton  V.  Mosher,  7  Mete.  (Mass.) 
244;  Gerrey  v.  White,  47  Me.  504;  Sweet- 
ser  V.  Mead,  5  Mich.  107;  Flory  v.  Den- 
ney,  11  Eng.  Law  &  Eq.  584. 

As  a  chattel  mortgage  need  not  be 
under  seal,  and  as  the  mongage  of  such 
property  of  a  firm,  made  by  one  of  the 
partners  to  secure  a  firm  debt,  Is  valid, 
the  addition  by  him  of  a  seal  thereto  does 
not  vitiate  it.  Milton  v,  Mosher,  7  Meic. 
(Mass.)  244. 

A  sealed  mortgage  of  personal  prop- 
erty  may  be  waived  or  altered  by  a  sub- 
sequeA  parol  agreement.  Acker  v. 
Bender,  33  Ala.  230. 

5.  Couchman  v.  Wright,  8  Neb.  i; 
Bank  of  Rochester  v.  Jones,  4  N.  Y.  497; 
Brooks  V.  Ruff,  37  Ala.  371:  Morrow  v. 
Turney,  35  Ala.  131.  Compart  D^  v. 
Swift,  48  Me.  368. 

A  verbal  chattel  mortgage,  if  accom- 
panied by  delivery  of  the  property,  is 
valid.     Bardwell  v.  Roberts,  66  Barb.  (N. 

Y.)  433. 

Informalities  in  the  attestation  or  exe- 
cution of  a  mortgage  created  by  verbal 
contract  and  reduced  to  writing  do  not 
affect  its  validity.  Alabama  Warehouse 
Co.  V.  Lewis,  56  Ala.  514. 

6.  Golden  v.  Cockril,  i  Kan.  259;  Rood 
V,  Welch,  28  Conn.  157. 
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As  between  the  mortgagor  and  mortgagee  of  personal  chattels  a 
specific  and  particular  description  of  the  several  articles  mortgaged, 

by  which  to  identify  them  from  other  like  articles  owned  by  the 
mortgagor,  is  not  necessary.^  But  in  order  to  give  the  moi;tgage 
general  validity  it  is  requisite  that  it  should  contain  such  a  descrip- 
tion  of  the  property  covered  as  will  enable  third  persons  clearly  to 

identify  the  property,  when  aided  by  inquiries  which  the  instrument 

itself  indicates  and  directs.^  But  it  is  to  be  observed  that  an  actual 

1.  Call  V.  Gray,  37  N.  H.  428.  erty  "now  in  the  shop  occnpied  by  me 

8.  Lawrence  t'.  Evarts.  7  Ohio  St  194;  in  said  B.,"and  is  without  date,  parol 

Mills  V.   Kansas  Lumber  Co.,  26  Kan.  evidence  is  admissible  to  show  the  day  of 

574;  Griffiths  V,  Wheeler,  31  Kan.  17.  the  execution  and  delivery  of  the  instru- 

Basoription   of    HorsM   and    Oattlt. —  ment;  the  desciiption  is  sufficient.     Bur- 

'*  What  may  properly  be  regarded  as  a  ditt  v.  Hunt,  25  Me.  419. 

sufficient  description  of  horses  and  cattle  A  mortgage  of  **  the  property  described 

in  an  instrument  of  conveyance  depends  in  the  annexed  schedule  marked  A,  ex< 

to  some  extent  upon  circumstances  aside  cept  such  articles  as  are  by  law  exempt 

from   the    peculiar    description    of    the  from  levy  and  sale  under  execution,*'  is 

animals  themselves.     For  example,  if  a  not  void  for  uncertainty  as  to  articles 

mortgagor  owned  but  a  small  number  of  enumerated  in  the  schedule,  and  which 

such  animals,  and  should  include  in  the  necessarily  or  presumptively  do  not  fall 

mortgage    all    that    he    owned,   stating  within  the  exception.    Newell  v.  Warner, 

therem  the  place  or  places  where  they  44  Barb.  (N.  Y.)  238. 

were  kept,  or  the  uses  in   which  they  A  mortgage  of  cattle  is  not  invalid  be- 

were  employed,  a  less  particular  descrip-  cause  it  describes  them  incorrectly  as  to 

tion  of  each  by  natural  marks  or  Individ-  their  age,  where  it  clearly  appears  from 

ual  characteristics  would  suffice  for  iden-  the  evidence  what  cattle  were  intended, 

tification  than  if    the  mortgagor    were  Harris  v,  Kennedy,  48  Wis.  500. 

owner  of  a  large  number,  part  of  which  Where  several  oxen  are  described  in  a 

only  were  included  in  the  mortgage,  and  mortgage  as  "  red,  white,  and  blue,"  the 

no  information  should  be  given  in  the  full  description  need  not  apply  to  each, 

instrument  of  the  place  where  the  animals  Fordyce  v.  Neal,  40  Mich.  705. 

were  kept,  or  for  what  purposes  or  uses,  *'  Fourteen  mules  now  on  my  planta- 

whether  freighting,  carriage-driving,  rid-  tion  in  Russell  County"  is  a  sufficient 

ing,  racing,  or  breeding."    Stone,  J.,  in  description  in  a  chattel  mortgage,  and 

Tabor  v.  Sampson,  18  Repr.  (Col.)  165.  parol  evidence  of  the  fact  that  the  mort- 

BesoriptioniwhiflAihATe  been  Held  Siiffl-  gagor  had  but  one  plantation  in  said 

dent. — When  the  articles  mortgaged  are  county,  and  that  he  had  on  it  fourteen 

very   numerous,  it  is  not  necessary  to  mules,  renders   the  description  definite 

describe  each  article;  a  mortgage  of  all  and  certain.     Hurt  v.  Redd.  64  Ala.  85. 

the  property  of  a  particular  description  A  description  in  a   mortgage   "one 

in  a  certain  store  is  sufficient.     Harding  black  mule,  about  eight  years  old."  is  not 

w.  Coburn,  12  Mete.  (Mass.)  333;  Russell  so  indefinite  as  to  render  the  mortgage 

V,  Winne,  37  N.  Y.  591.                  •  void.      Connally   v.   Spragins,   66  Ala. 

A  mortgage  expressed  to  be  of  "  my  258.    Compare  TindBll  v,  Wasson,  74  Ind. 

entire  crop  of  cotton  and  corn  of  the  495. 

present  year"  is  capable  of  being  made  A  chattel  mortgage  of  ten  horses  in 

sufficiently  definite   by  extrinsic  proof,  the  mortgagor's  possession  is  not  void 

Ellis  V.  Martin,  60  Ala.  394.  for  uncertainty  in  the  description,  and 

A  mortgage  of   '*  my  entire  crop  of  the  mortgagee  may   prove  that  horses 

corn,  cotfon-seed,  fodder,  peas,  potatoes,  taken  by  him  were /those  actually  mort- 

and  cane  that  I  may  make  the  present  gaged.     Eddy  v,  Caldwell.  7  Minn.  22$. 

year  upon  my  place,"  is  not  void  for  Compare  Blakeley  v.  Patrick,  67  N.  Car. 

uncertainty.      Seay  v.    McCormIck,   68  40. 

Ala.  549.  In  Indiana^  parol  evidence  being  ad- 

"  One  half  of  all  the  crops  growing"  missible  to  ideittify  the  property,  a  mort- 

on  certain  described  lands  means  one  gage  is  not  invalidated  by  describing  the 

undivided  half,  and  is  a  sufficient  descrip-  chattel  as  a  '*  dark  bay  mare."    Burns  v. 

tion.       Melin    v,    Reynolds,    18    Repr.  Harris,  66  Ind.  536.     Compare  Cowden 

(Minn.)  177.  v,  Lockridge,  60  Miss.  385. 

If  a  mortgage  is  made  of  all  the  prop-  The  description  of  property  an  a  chat- 
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delivery  of  the  specific  articles  covered  by  a  chattel  mortgage  into 
the  possession  of  the  mortgagee,  before  any  rights  of  third  parties 
have  intervened,  will  cure  a  defect  in  the  description  of  the 
property.^  A  chattel  mortgage  should  in  ^neral  contain  a  descrip- 
tion of  the  debt  or  liability  for  which  it  is  given.  But  if  it  is 
executed  in  good  faith  for  a  valuable  consideration,  and  not  for  the 
purpose  of  defrauding  any  creditor  of  the  mortgagor,  its  validity 
is  not  affected  by  the  fact  that  its  condition  misrepresents  the 
obligation  or  liability  in  fact  secured  and  intended  to  be  secured 
by  it » 

A  chattel  mortgage  is  presumed  to  have  been  executed  at  its 
date  till  the  contrary  is  shown ;  and  the  time  of  acknowledging  and 

tel  mortgage  as  ''41  Bericshire  hogs  and  not  a  sufficient  description.     Nicholson 

65  grain  sacks'*  is  not  so  nncertain  as  v,  Karpe,  58  Miss.  34. 

to  iDTalidate  the  mortgage.      Knapp  v.  A  mortgage  of  **30  head  of  cattle,  6 

Dietz.  64  Wis.  31      (Sm/are  Everett  v.  oxen,  3  horses,"  etc.,  is  void  for  uncer- 

BroiTD,  64  Iowa,  490:  tainiy.     Kelly  v,  Reid,  57  Miss.  89;  Mc- 

BtMriyttmi  wlildi  havs  hssn  Hsld  Too  Cord  v.  Cooper,  30  Ind.  9. 

Indsflaito. — The  words  "all  hook  debts  1.  Parsons  Bank  v,  Sargent,  30  Kan. 

due  and  owing,  or  which  should,  during  576. 

the  continuance  of  the  security,  become  flehodvlo. — A  chattel  mortgage  is  valid 

due  and  owing  to  the  mortgagor,"  in  a  which  describes  the  property  mortgaged 

ciuttel  mortgage,  must  be  construed  to  by   reference  to  a  schedule  attached  to 

include  all  the  book  debts  becoming  due  another  mortgage  l>y  the  same  mortgagdr 

to  the  mortgagor  in  any  trade  which  he  on  file  in  the  same  office.     Newman  v, 

may  carry  on    anywhere,   though    the  Ty meson,  13  Wis.  172.    SeeVanHeusen 

mortgage  itself  is  for  the  stock  in  trade,  v.  Radcliff,  17  N.  Y.  580. 

fixtures,  etc.,  of  the  mortgagor's  regular  9.  Manor  v.  Sheehan.  30  Minn.  4x9; 

occupation,  and  are  hence  too  indefinite  Cushman  v.  Luther.  53  N.  H.  56a;  Kay- 

to  pass  any  future  book  debts  due  the  sing  v.  Hughes,  64  III.  123. 

mortgagor.    The  clause  is  too  indefinite  But  a  chattel  mortgage  securing  a  col- 

at  law,  and  to  be  effective  in  equity  the  lateral  note,  described  in  the  mortgage 

description  is  not  certain  enough  to  sup-  and  affidavit  as  an  absolute  debt,  is  not 

port  a  bill  for  specific  performance.    ^/  valid  against  creditors  of  the  mortgagor. 

I20Q  V.  Tailby  (Eng.  Ct.  of  App.),  23  Repr.  Kennard  v.  Gray,  58  N.  H.  51. 

190.  The  Ohio  statute  in  relation  to  chattel 

Under  the  Canadian  statute  (20  Vict,  mortgages  requires  a  mortgage  given  to 

c*  3.  §  4).  which  requires  that  a  mortgage  indemnify  the  mortgagee  against  a  lia- 

of  chattels  **  shall  contain  such  efficient  bility  as  surety  for  the  mortgagor  to  have 

and  full  description  thereof  that  the  same  entered  thereon  a  true  statement  of  such 

may  be  thereby  readily  and  easily  known  liability,  and  that  the    instrument   was 

and  distinguished,"    a    mortgage  of    a  taken  in  good  faith  to  indemnify  against 

borM  describing  it  simply  as  **  one  sorrel  any  loss  resulting  therefrom,  and  the 

horse"  is,  as  to  third  persons,  void  for  omission  of  such  statement  renders  the 

want  of  sufficient  description.       Mont-  mortgage  void  as  against  the  mortgagor's 

goroery  tr  Wight.  8  Mich.  143.  creditors.       Hanes  v.  Tiffany,  25  Ohio 

In  an  intended  mortgage  of  crops  in  St.  549. 

these  words.   **  all  the  cut  snd  growing  Under  a  statute  requiring  the  debt  or 

and  having  grown,"  on  certain  described  liability  intended  to  be  secured  to  be 

land,  the  word  "  crops"  will  not  be  snp-  specified  in  the  condition  of  the  mortgage, 

plied;  the  description  is  fatally  defective,  a  general  description  of  all  debts  or  all 

Clay  tr.  Carrier.  17  Repr.  (Iowa)  683.  demands  will  not  be  sufficient.     Page  p, 

A  mortgage  upon  a  stated  quantity  of  Ordway,  40  N.   H.  253.     See  "Webb  v. 

mixed  logs  in  the  drive  is  void  for  uncer-  Stone.  24  N.  H.  282. 

tainty  as  against  third  persons  if  it  does  Although  a  mortgage  may  be  valid 

not  famish  the  data  for  separating  the  without  any  written  description  of  the 

mortgaged  logs  from  the  mass.   Richard-  debt,  parol  evidence  is  not  admissible  to 

son  V,  Alpena  Lumber  Co..  40  Mich.  203.  vary  the  conditions  expressed.    Vamey 

*'  One  loor-horse  iroo-axle  wagon"  is  v.  Hawes,  68  Me.  442. 
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recording  tends  to  establish  the  time  of  execution.*  In  several  of 
the  States  it  is  required  by  statute  that  a  chattel  mortgage  be  duly 
acknowledged  by  the  mortgagor.*  And  a  mortgage  which  is  not 
acknowledged  at  all,  oi  not  properly  acknowledged,  although  it 
may  be  obligatory  upon  the  parties  to  it,  is  void  as  to  junior 
mortgagees,  subsequent  purchasers  in  good  faith,  and  creditors  of 
the  mortgagor.^  But  where  the  mortgagee  is  in  possession  of  the 
mortgaged  chattels  before  any  lien  or  other  right  attaches,  the 
mortgage  will  be  good  against  all  persons,  regardless  of  the  ac- 
knowledgment.* 

3.  Affidavit. — In  several  of  the  States  t|ie  statutes  provide  that 
no  chattel  mortgage  shall  be  valid  (except  as  between  the  imme- 
diate parties)  unless  the  mortgagor  and  mortgagee  shall  make  an 
affidavit  that  the  mortgage  is  made  for  the  purpose  of  securing 
the  debt  specified  in  the  consideration  thereof  and  for  no  other 
purpose,  and  that  the  same  is  a  just  debt  due  the  mortgagee  from 
the  mortgagor.*  When  this  is  omitted  the  mortgage  is  not  good 
against  an  attaching  creditor.* 

4.  Who  may  Mortgage  Chattels. — Generally  speaking,  any  person 
who  owns  chattels,  and  who  is  by  law  authorized  to  enter  into 
other  valid  contracts  in  respect  to  his  property,  may  execute  a 

*  1.  Merrill  v.  Dawson,  i  Hemp.  (U.  S.  6.  Field  v.  Silo,  44  N.  J.  L.  355. 

Cir.)  563.    See  Stonebreaker  v.  Kerr,  40  But  a  chattel   mortgage  without   the 

Ind.  186.  affidavit    required    by    statute    is    valid 

8.  III.   Rev.  Stat.  c.  95,  §   2;   Minn,  against   one  having  knowledge  that   it 

Genl.  Stat.  1878,  c.   39,  §  3;  Md.  Rev.  was  made  in  good  faith  and  for  a  vala- 

Code  187S,  art.  44,  §§  47-50;  Cal,  Code,  able    consideration.     Roberts  v.   Craw- 

§7957;  Colo.  Genl.    Stat   1883,   §   164;  ford.  58  N.  H.  499. 

Wash.Code.§  1987;  Dak.  Civ.  Code,  g§  Btat«ment    of    Condderation.— Simplf 

1744-6;  Idaho  Acts  1 88 5,  p.  74,  §  2;  Fla.  affirming  under  oath  that  the  considera- 

Dig.i88i,  c.  31,  §1.  tion  of  a  chattel  mortgage  is  the  sum  for 

8.  Forest  v.  Tinkham,  29  III.  141;  which  it  is  given,  without  disclosing  how 
Sage  9.  Browning.  51  III.  217;  McDowell  the  debt  on  which  it  is  founded  arose  or 
V.  Stewart,  83  Hi.  538;  Selking  v.  Hebel,  was  incurred,  is  not  a  compliance  with 
I  Mo.  A  pp.  340.  the  statute  requiring  the  mortgagee   to 

Good   against   Kortgagor.— A    chattel  file  an  affidavit  showing  the  consideration 

mortgage  made  upon  good  consideration,  of  his  mortgrage.     Ehler  v.  Turner,   35 

although  it  has  not  been  acknowledged  N.  J.  Eq.  68. 

according  to  the  statute,  is  good  against  Where  a  debt  and  a  liability  are  secured 

the   mortgagor    and  any  one    claiming  by  a  chattel  mortgage,  and  the  affidavit 

under  him  by  virtue  of  a  void  convey-  speaks  of  the  debt  only,  the  mortgage 

ance.     Machette  v.  Wanless,  2  Col.  Ter.  will  be  good  as  to  the  debt,  although  in- 

169.  valid  as  security  for  the  liability.     Suoi- 

Adknowledgment      b«ford      Interested  ner  v  Dalton,  58  N.  H.  295. 

^  PKTty. — An  acknowledgment  of  a  chattel  Mode  of  XaUng  Affidavit. — If  the  mort- 

mortgage  taken  and  certified  by  a  party  gagor  and   mdlrtgagee  write   their  own 

beneficially  interested  in  it  is  void,  and  names  in  the  body  of  the  affidavit  to  a 

does  not  authorize  record  of  the  instru-  chattel  mortgage,  this  is  not  a  compliance 

ment;  nor  does  such  record,  if  made,  with  the  statute  which  requires  that  the 

impart  any  legal  notice  to  third  persons,  parties  shall  make    and    subscribe  the 

Wilson   V.  Tracr,  20   Iowa,  231;  Ham-  affidavit.     Stone   v.  Marvel,  45    N.   H 

mers  vl  Doyle,  61  III.  307.  481. 

4.  Chiproo  v.  Feikert,  68  III.  284.  A  chattel  mortgage  to  secure  a  debt 

9.  New  Hamp.  Genl.  Stat.  1878,  c.  137,  due  a  town  is  valid  when  the  necessary 
6;  Verm.  Rev.  Ls.  1880,  §  1967;  New  affidavit  is  made  and  subscribed  by  one 

fer.  Act,  1880,  c.  178,  g  a;  Ohio  Rev.     of  the  selectmen  as  such.    Sumner  si 
^»t9its.  g  4154;  Nev.  Act»  Z885.  c.  54.  Dalton,  58  N.  H.  295. 
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chattel  mortgage.^  But  one  cannot  mortgage  property  which  he 
does  not  own.  And  if  one  executes  a  mortgage  upon  chattels 
which  belong  to  another,  the  latter's  ratification  will  not  affect  the 
rights  of  one  taking  a  mortgage  from  the  true  owner  without 
knowledge  of  the  fact  of  ratification.^  The  case  of  a  conditional 
vendee,  who  holds  possession  of  the  goods  but  is  not  to  acquire 
any  title  until  the  price  is  fully  paid,  and  who  attempts  to  mort- 
gage them  before  condition  performed,  is  somewhat  anomalous ; 
but  it  is  generally  held  that  the  original  vendor's  title  overrides 
that  of  the  mortgagee.' 

6.  What  may  be  Mortgaged. — In  most  of  the  American  States 
the  rule  is  that  personal  property  of  every  description  which  has 
an  actual  or  potential  existence,  and  in  which  the  mortgagor 
has  a  present  interest  or  right  of  property,  may  be  the  subject 
of  a  chattel  mortgage.^    A  chattel  mortg^age  covering  property 

1.  A  chattel  mortgage  duly  executed  1965;  Nev.  Act,  1885,  c.  54;  Wash.  Code, 

by  am  infant  is  voidable  at  his  election  at  §  1986;  Wyoming  Act,  1883.  c.  Ti,  §  7; 

any  time  before  be  arrives  at  full  age.  New  Mexico  Comp.  Laws,  ^  1586. 

and  within  a  reasonable  time  thereafter,  BoUlag  Btoek. — ^The  rolling  stock  of  a. 

and  it  is  avoided  by  any  act  which  evinces  railroad  company  is  personal  property, 

such  purpose.     Chapin  v,  Shafer,  49  N.  and  may  be  made  the  subject  of  a  chattel 

Y.  407.    See  State  v,  Plaisted,  43  N.  H.  mortgage.     Hoyle  v.  Railroad,  S4  N-  Y. 

413.  314;  Beardsley  V.  Ontario  Bank.  31  Barb. 

If  several  persons  own   property  to-  (N.   Y.)  619;    Stevens  v.   Railroad,  31 

gether  as  joint  tenants  or  tenants  in  com-  Barb.  (N.  Y.)  590. 

moD,  or  as  partners,  they  may  all  join  in  But  it  is  also  said  that  rolling-stock 

mortgaging  it.  and  either  may  mortgage  and  other  property  strictly  appdrtenant 

his  individtxal  interest.     Monnot  v.  Ibert,  to  a  railroad  is  part  of  the  road,  and  a 

33  Barb.  (M.  Y.)  24;  Milton  v,  Mosher,  mortgage  thereof  in  connection  with  the 

7  Mete.  (Mass.)  344;  Shiurt  v.  Taylor,  7  I'oad,  if  duly  registered  as  a  mortgage  of 

How.  Pr.  (N.  Y.)  251.  realty,  need  not  be  recorded  also  as  a 

A  chattel  mortgage  may  be  executed  chattel  mortgage.     Farmers'  Loan  Co.  v^ 

by  an  agent  who  is  thereto  authorized.  Railroad,  3  Dill.  (U.  S.  Cir  )  413. 

Brownellv.  Hawkins,  4  Barb.  (N.  Y.)  491.  Bank  Stock. —Stock  in  a  banking  corpo- 

Under  the  requirements  of  Colo.  Rev.  ration  may  be  mortgaged  like  any  other 

Stats,  p.  103.  and  the  law  of  1874.  p.  196,  personal  property.     Manus  v,  Brookville 

that  a  chattel  mortgage  be  acknowledged  Bank,  73  Ind.  343.     And  without  a  for- 

before  a  justice  '  in   whose  district  (he  mal  transfer  thereof  on  the  books  of  the 

mortgagor  **  may  reside,"  it  is  held  that  company.     £de  v.  Johnson,  15  Cal.  53. 

a  non-resident  person,  whether  natural  Szaentory  InterMta. — The  interest  of  s 

or  artificial,  cannot  execute  a  valid  chattel  party  to  an  executory  contract  may  be 

mortgage  in  Colorado.     Cook  tr.  Hagar,  mortgaged  before  performance.    Forman 

3  Colo.  386.  V,  Procter.  9  B.  Mon.  (Ky.)  134.     So  the 

%  Maier  v,  Davis.  57  Wis.  312.  obligee  in  a  title  bond  has  an  interest 

S.  Goodwin  t'.  May,  23  Ga.  205;  Kings-  which    he    can    mortgage.      Baker    v. 

land  V.  Drum.  80  Mo.  646;  Winchester  Bishop  Hill  Colony.  45  111.  264. 

V.  King,  46  Mich.  102.     See  infra,  this  But  an  unpaid  legacy  is  not  the  subject 

volume,  tit.  Conditional  Sales.  of  a  rhattrl  mortgage,  and  an  assignment 

Chattels  in  the  possession  of  a  buyer  of  one  n«*ed  not  be  filed  as  a  chattel  mort- 
who  is  not  to  become  the  owner  until  he  gage.     Kil bourne  v.    Fay,  29  Ohio  St. 
has  fully  paid  for  them  may,  at  any  time  264:  Bacon  v.  Bonham,  27  N.  J.  Eq.  209. 
before  the  price  is  wholly  paid,  be  mort-  And  a  mere  possibility  or  expectancy- 
gaged  by  the  seller  to  another  person,  not  coupled  with  any  interest  in  or  grow- 
and  such  person  will  acquire  a  title  supe-  ing  out  of  property  cannot  be  made  the 
rior  to  that  of  the  conditional  buyer,  subject  of  a  mortgage.   Skipper  9.  Stokes, 
Eferett  v.  Hall.  67  Me.  497.  42  Ala.  255;  Purcell  v.  Mather,' 35  Ala. 
•  4.  See  New  Harop.  Genl.  Laws,  1878,  570. 
^  137.  §  i;  Verm.  Rev.  Laws,  1880,  %  The  words  "goods  and  chattels,"  as 
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to  be  afterwards  acquired  by  the  mortgagor  may  be  valid,  as  be- 
tween the  parties,  if  the  property  b  in  existence  at  the  time  the 
instrument  is  executed,  and  if  the  goods  claimed  under  the  mort- 
gage are  clearly  within  its  descriptive  terms.^  But  the  general 
rule  is  that  a  mortgage  of  goods  which  the  mortgagor  does  not 
own  when  the  mortgage  is  made,  though  he  afterwards  acquires 
them,  is  void  as  against  his  attaching  creditors.^    Yet  if,  after  ac- 

use«l  in  the  recording  acts  of  West  Vir-  8.  Jones    v.     Richardson,    lo    Mete, 

ffinia,  do  not  embrace  choses  in  action.  (Mass.)  481:  Looker  v.  Peckwell.  38  N. 

Tinffle  v.  Fisher,  ao  W.  Va.  497.  1.  L.  253;  Farmers'  L.  &  T.  Co.  v.  Long 

Stook  of  Ooodi. — A  chattel  mortgage  on  Beach  Improvement  Co.,  27  Han  (N.  Y.)f 

a  stock  of  goods  in  trade  may  be  prima  89. 

/oriV  fraudulent,  as  being  out  of  the  usual  Doetrina  in  Equity. — Equity  treats   a 

and  ordinary  course  of  business,  but  its  mortgage  of  property  to  be  afterwards 

validity  may  be  established   by  proof,  acquired  as  a  contract  binding  in  con* 

Moore  v.   Young,  4   Biss.  (U.  S.  Cir.)  science  to  execute  a  mortgage  upon  it  at 

128.  the  instant  it  comes  into  being,  and  will 

Goods  hold  by  Baileo. — A  mortgage  of  enforce  specific  performance.    Further,  it 

a  chattel  is  held  valid,  although,  at  the  considers  it  as  already  done  if  no  specific 

time  of  the   mortgage,   a  third  person  performance  be  requested,  and  then  binds 

holds  thechattel  in  possession  under  the  everybody  to  respect  the  equitable  lien 

mortgagor,  and  has  a  special  property  who  knows  of  it,  or,  without  knowing  of 

therein.      ^cCalla  v,   Bullock,   2   Bibb  it.  has  got  the  property  without  valuable 

<Ky.)«  a88.                                    ^  consideration.     Little  Rock,  etc.,  R.  Co. 

rroptrtjnoti&Bziitenoo.— A  mortgage  v.  Page,  35  Ark.  304. 

of    personal  property  cannot  apply   to  A  hotel  was  leased  for  a  term  of  years 

goods  not  in  existence,  or  not  capable  of  by  an  indenture  whereby,  among  other 

being  identified  at  the  time  of  its  execu-  things,  the  lessor  foM  to  the  lessee  the 

tion.     Milliman  v,  Naher,  20  Barb.  (N.  furniture  of  the  hotel,  and  the  lessee  re- 

Y.)  37.  sold  the  same  furniture  to  the  lessor  as 

I.  Beall    V.    White,    94    U.    S.    382:  collateral    security    for    the    rent,    and 

Scharfenburg  v.   Bishop,   35   Iowa,   60;  further  agreed  that  whatever  furniture  he 

Fejavery  v.  Broesch.  52  Iowa,  88;  Ste-  should  place  on  the  premises  should  be 

phens  r.  Pence,  56  Iowa.  257;  Hughes  considered  as  belonging  to  the  lessor  as 

V.     Wheeler.     20    Repr.     (Iowa),    331;  additional  security  for  the  rent.     New 

Arques  v.  Wasson.  51  Cal.  620:  Curtis  furniture  was  purchased   by  the  lessee, 

V.  Wilcox,   49   Mich.  425;   Williams  v,  which  was  afterwards  levied  upon  by  his 

Winsor.  12  R.  I.  9;  Cavce  v.  Stovall,  50  creditors,  and  the  lessor  applied  for  an 

Miss.  396:  Ludwig  v,  Kipp,  20  Hun  (N.  injunction  to  restrain   the  sheriff  from 

Y.),  265:  Hirshkind  v.  Israel,  18  S.  C^r.  selling    the    furniture  .under    his    levy. 

157.     Compare  Hunter  v.  Bosworth,  43  Held,   that  the  contract  constituted  an 

Wis.    583-,    Case  v.    Fish.    58   Wis.    56;  equitable  mortgage,  and   the  prayer  of 

Hunt  w.  Bullock.  23  111.  320.  the    cqmplainant    should    be    granted. 

Stodk  ia  Trado.— A  clause  In  a  chattel  Smtthurst  v.  Edmunds.  14  N.  J.  Eq.  408. 
mortgage  on  a  stock  of  goods  which  pur-  Compare  Griffith  v.  Douglass,  73  Me.  532 : 
ports  to  extend  the  lien  of  the  mortgage  s.  c,  40  Am.  Rep.  395. 
over  after  acquired   property  does  not  Natnral  Frodneo. — At  law  a  mortgage 
render    the    mortgage    absolutely    void  or  sale  of  future  acquired  personal  prop- 
-where  there  Is  no  arrangement  permitting  erty,    the    mortgagor   having    acquired 
the  mortgagor  to  deal  with  the  mort-  neither  the  thing  nor  the  agent  of  its  pro- 
gaged  goods,  and  no  knowledge  i>f  such  duction  at  the  time  of  making  the  con- 
dealing  on  the  part  of  the  mortgagee,  tract,  creates  no  valid  subsisting  property, 
and  tbe  absence  of  any  intent  to  defraud  But  if  the  future  acquired  property  be  the 
creditors  is  affirmatively  found.     Yates  product  of  present  property  in  the  mort- 
is. Olmstead,    56  N.  Y.  632;    Brett  v.  gagor — as  the  wool  growing  on  a  flock  of 
Carter.  2  Low.  (U.  S.  Dist.)  458.     Com-  sheep,  or  the  produce  of  a  d^iry  or  farm, 
part  Chapin  v.  Cram,  40  Me.  561;  In  re  or  anything  of  that  character— the  mort- 
Bloom,  17  Nat.  Bank  Reg.  425;  Gardner  gage  will  uke  effect  upon  the  property  as 
»•  McEwen.  19  N.  Y.  123;  Chatham  Nat.  soon  as  it  comes  into  existence,  and  will 
Bank  ».  O'Brien,  6  Hun  (N.  Y.),  231;  be  perfectly  binding  at  law.     Conderman 
In  re  Manly,  2  Bond  (U.  S.  Dist.),  261.  v.  Smith,  41  Barb.  (N.  Y.)  404. 
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quisition  of  the  property  by  the  mortgagor,  and  before  any  other 
rights  have  intervened,  the  mortgagee,  by  delivery  from  or  by 
consent  of  the  mortgagor,  takes  possession  of  the  property  under 
the  mortgage  conveyance,  the  title  to  the  property,  both  in  law 
and  equity,  will  vest  in  the  mortgagee  as  against  all  persons.^  A 
valid  chattel  mortgage  of  growing  crops  may  be  made  by  the 
owner  thereof,  provided  they  have  a  potential  and  substantial  ex- 
istence at  the  time.^  Whenever  one  person  owns  real  estate  upon 
which  there  are  fixtures  which  belong  to  another  who  has  a  right 
to  the  possession  of  them,  such  owner  may  mortgage  them  by  a 
chattel  mortgage.^     Although  grass  growing  is  in  general  parcel 

1.  Cookv.  Cothrell,  II  R.  1. 482;  WiU  Ketler»  69  Ala.  435;  Cotten  v,  Wil- 
liams v.  Briggs,  II  R.  I.  476;  Walker  V.  loughby,  83  N.  Car.  75;  s.  c,  35  Am. 
Vangbo,  33  Conn.  577;  Gregg  v.  San-  Rep.  564:  Hanson  v,  Dennison,  7  III, 
ford,  24  111.  17;  Titus  v,  Mabee,  25  111.  App.  73.  Compare  Comstocks  v.  Scales, 
257;  Chapin  9.  Cram,  40  Me.  561.  7  Wis.  159. 

A  f  iipolation  in  a  chattel  mortgage  ITnplaiitad  Crops. — It  is  even  held  that 

that  property  sut>seqa^ntly  purcbaspd  by  a  crop  to  be  planted  on  one*s  own  land 

the  mortgagor  shall  t>e  subject  to  the  or  on  land  to  be  let  to  him,  as  well  as  a 

same  lien,  and  that  the  mortgagor  will  crop  planted  and  in  process  of  calttvaiion, 

execnte  a  new  mortgage  thereof,  is  an  ex-  is  tlie  subject  of  a  Talid  mortgage.    Raw- 

ectttory  agreement,  which,  until  it  is  exe-;  lings  v.  Hunt,  90  N.  Car.  270;  Robinson 

rated  by  a  new  mortgage,  does  not  bind  v,   Ezzell.   72   N.  Car.   231;    Senter    v. 

after-acquired  property:  nor  does  it  vitf-  Mitchell,  16  Fed.  Rep.  206:  Thrash  v, 

ate  the  mortgage  as  to  propeny  to  which  Bennett,  $7  Ala.  156;  Hurst  v.  Bell,  72 

it  attached  at  the  time  of  its  execution.  Ala.  336;   Watkins  v,   Wyatt,   9   Baxt. 

Codman  V.  Freeman.  3  Cnsh.  (Mass.)  306.  (Tenn.)  250.      Compare    Hutchinson   v, 

1  Minnesota  Linseed  Oil  Co.  v.  Ma-  Ford,  9  Bush  (Ky.),  318;  Comstocks  v, 

gionis,  32  Minn.  193;   Hansen  v.  Den-  Scales,  7  Wis.  159;  Milliman  v.  Nf  her,  20 

niioii,  7  IlL  App.  73;   Rider  v.  Edgar,  Barb.  (N.  Y.)  37. 

54  CaL  127;  Stephens  v.  Tucker,  55  Ga.  A  mortgage  of  crops  to  be  sown  is  too 

543;  Robinson  v,  Ezzell,  72  N.  Car.  231.*  indefinite    and     uncertain    to    be    valid 

Compare  Coman  v.  Thompson,  47  Mich,  against  third  persons  unless  at  least  des- 

22;  s.  c,  41  Am.  Rep.  706.  ignating  the  year  or  term  in  which  they 

A  chattel  mortgage  on  a  growing  crop,  are  to  be  grown.     Pennington  v,  Jones, 

as  against  an  attaching  creditor,  continues  57  Iowa,  37. 

to  be  a  lien  on  the  crop  in  the  possession  8.  Godard  v.  Gould,  14  Barb.  (N.  Y.) 

of  the  mortgagor  after  the  severance  and  662;   McEntee  v.  Scott,  2   N.   Y.  Sup. 

removal  from  the  land.     Rider  f/.,Edgar,  Ct.  284;  Deering  v.  Ladd,  22  Fed.  Rep. 

54Cal.  127.  575;  Waterloo  Bank  v.  Elmore,  52  Iowa, 

tet  of  Grop. — A  mortgage  may  t>e  of  541.                                                        ' 

part  of  a  growing  crop  if  the  part  mort-  The  plaintiffs  built  a  steam-engine  for 

gaged  is  so  described  as  to  be  identified  a  mill,  and  before  it  left  their  shop  took 

by  parol  evidence,  and  whether  so  iden-  a  chattel  mortgage  upon  it,  with  a  stipula- 

tiSed  or  not  is  a  question  for  the  jury  tion  thkt  they  might  take  possession  of 

upon  the  proof.    Stephens  v.  Tucker,  55  and  remove  it  whether  attached  to  realty 

Cja.  543.  or  otherwise.     The  engine  was  set  up  in 

Kituity  of  Crap,  whsn  MatoriaL — In  the  mill,  which  had  been  previously  mort- 

some  States  crops   may  be  mortgaged  gaged,  and  which  was  subsequently  sold 

▼ithoat   regard    to  the    stage  of    their  to  the  defendant  on   foreclosure  of  the 

growth  toward   maturity.     New  Hamp.  mortgage.    Held,  that  the  engine  con- 

GeoL  Laws,  1878.  c.  137,  %  i;  Nev.  Act,  tinued  personal  property,  and  that  the 

'^^5t  c  54;  Wash.  Code.  %  1986:  Cook  plaintiffs  were  entitled   to  it.     Eaves  v. 

V. Steel,  42  Tex.  53.     But  in  New  Mexico  Estes,  10  Kans.  314:  s.  c,  15  Am.  Rep. 

not  until  they  are  matured  and  gathered.  345.     See    also   Pierce  v.    George.    108 

New  Mex.  Comp.  Laws,  ^  1586.  Mass.  78;  s.  c,  11  Am.  Rep.  310  and 

A  crop  is  a  *'  growing*'  crop,  so  that  it  note, 

c^o  be  mortgaged,  giving  a  legal  title  to  Where  the  owners  of  real  estate  exe- 

tbe  mortgagee  from  the  time  the  seed  is  cute  a  mortgage  upon  chattels  which  may 

iieposited  in  the  ground.     Wilkinson  v.  -properly  be  made  fixtures,  aod  subse- 
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of  the  realty,  yet  when  <  it  is  owned  by  one  who  does  not  also  ovrn 
the  land,  it  is  personalty,  and  may  be  mortgaged  as  such.^ 

6.  What  the  Mortgage  Coven  and  Secures. — Where  live-stock  is 
mortgaged,  the  natural  increase  and  produce  of  the  stock  also  be- 
comes subject  to  the  mortgage/^  And  where  unfinished  articles  of 
manufacture  are  mortgaged,  and  the  mortgagor  afterwards  adds 
labor  and  materials  to  them,  the  mortgagee  will  hold  thenti  as 
against  a  creditor  of  the  mortgagor,  provided  they  remain  substan- 
.  tially  the  same  as  when  mortgaged.'  And  the  same  is  true  of 
new  material  added  to  the  mortgaged  articles  by  way  of  repairs.* 
A  mortgage  may  be  made  to  cover  a  stock  of  merchandise  as  it 
changes  by  sales  and  purchases,  but  it  ought  only  to  be  en- 
forced to  tRe  extent  of  the  value  of  the  stock  on  hand  at  the  time 
when  it  was  given,  at  least  as  against  any  person  having  an  earlier 
claim  in  respect  to  goods  subsequently  purchased.^     But  in  gen- 

quently  affix  them  to  the  real  estate,  no  able  of  identification  by  parol  evidence, 
person  having  knowledge  of  such  facts  Comlns  v.  Newton,  lo  Allen  (Mass.),  5iS> 
can,  by  purchase  of  the  real  estate  or  Where  the  mortgagor  of  a  vessel  re- 
otherwise,  acquire  from  the  mortgagor  moved  the  old  sails,  which  were  worn 
any  title  to  such  chattels  paramount  to  out,  and  put  on  new  ones,  and  the  vessel 
the  mortgagee.  Sowden  v,  Craig,  26  passed  into  the  possession  of  the  mort- 
lowa,  156.  S^S^c*  ^^>  that  the  new  sails  also  passed 

But  fixtures  so  permanently  attached  as  in  the  case  of  repairs,  and  that  the 

to  the  realty  as  to  become  a  part  thereof  mortgagor  could  not  maintain  trover  for 

as  between  vendor  and  vendee  pass  to  the  sails.     Southworth  v.  Isham,  3  Sandf. 

the  vendee  free  from  the  lien  of  a  prior  (N.  Y.)  448. 

chattel  mortgage  of  which  said  vended  New  printing  materials,  purchased  after 

bad  no' notice.     A  purchaser,  in  examin-  the  giving  of  a  chattel  mortgage  on  the 

ing  the  title  to  real  estate,  is  not  required  establishment  to  supply  the  wear,  decay, 

to  examine  the  records  of  chattel  mort-  and  destruction  of  the  old,  and  which 

gages.     Bringholff  c.  Munzenmaier,  20  have  been  so  commingled  with  the  old  as 

Iowa,  513.  not  to  be  readily  distinguished,  would  be 

1.  Smith  V,  Jenks,  i  Denio  (N.  Y.),  580.  included  in  the  mortgage  and  become  a 

8.  Forman  v.  Proctor,  9  B.  Mon.  (Ky.)  part  of  the  mortgaged  property  by  jiccea- 

X24;  Kellogg  v.  Loveley,  46  Mich.  131:  s.  sion,  but  if  so  kept  separate  as  to  be 

c,  41  Am.  Rep.  151;  Gundy  v,  Biteler,  readily  distinguishable,  would  not  be  so 

6  111.  A  pp.  510.  included.     Fowler  v.  Hoffman,  31  Midi. 

A  mortgage  of  two  cows,  which  was  215. 

duly  recorded,  failed  to  include  their  in-  5.  Goodrich  v,  Williams,  50  Ga.  425 

crease.     The    mortgagor,  who  retained  (construing    Ga.    Rev.    Code,   g    1954); 

possession  of  the  cows,  sold  their  calves  Chisholm  v.  Crittenden,  45  Ga.  213. 

when   they  were  eighteen  months  old.  If  a  mortgagor,  who  is  intrusted  with 

Held^  that  the  mortgage  would  not  defeat  the  possession  of  the  mortgaged  goods, 

the  sale.    Winter  v.  Laindphere,  42  Iowa,  intermix   them,   purposely   or    througli 

471.  want  of  proper  care,  and  without  the  con* 

8.  Harding  v.Colbum,  12  Mete.  (Mass.)  sent  of  the  mortgagee,  with  other  prop- 

333;  Crosby  t/.   Baker,  6  Allen  (Mass.),  erty  of  his  own,  so  that  they  cannot  be 

295:  Dehority  v.  Paxson,  97  Ind.  253.  distinguished,  the  whole  mass  is  subject 

A  mortgage  of  leather,  cut  and  prepared  to  the  lien  and  operation  of  the  mortgage, 

for    the    manufacture   of   shoes,  covers  Willard  v.  Rice,  11   Mete.  (Mass.)  493; 

shoes  subsequently  made  from  it  by  the  Dunning  v.  Steams,  9  Barb.  (N.  Y.)  630; 

mortgasror.       Putnam    v.    Cushing,     10  Adams  v.  Wildes.  107  Mass.  123:  Fuller 

Gray  (Mass.),  334^  v.  Paige,  26  111.  358;  Simmons  v.  Jenkins, 

4.   Bepaizs. — A   mortgage    of    a  gun,  76  111.  479.     Compart  Wilcox  v.  Jackson, 

which   is  subsequently  broken   by  acci-  7  Colo.  521;  Hamilton  v.  Rogers,  8  Md. 

dent  and  repaired,  will  be  valid  against  301. 

an  attaching  creditor,  although  the  lock  H.  bought  a  stock  of  goods  from  A., 

and  stock  are  changed,  provided  it  is  cap-  gave  him  a  mortgage  thereon  for  the  pof- 

186 


Vlot tbi  Mmt^HBB       CHA TTEL  MORTGAGES.       omn  ud 

era!  the  lien  of  the  mortgage  will  be  restricted  to  such  articles  as 
are  specifically  mentioned  in  it  or  clearly  embraced  within  its 
terms.^  Where  personal  property  is  mortgaged  to  secure  a  debt, 
and  the  mortgagor  exchanges  such  property  for  other  property, 
with  the  assent  of  the  mortgagee,  the  latter  property  cannot  4>e 
held  under  the  mortgage,  at  least  as  against  third  persons.^  A 
mortgage  of  personal  chattels  which,  under  the  statutes,  is  fraudu- 
lent and  void  as  to  a  part  of  the  chattels  covered  by  it  (e.g.,  as  be- 
ing intended  to  delay  and  defraud  creditors),  is  void  altogether.' 

A  chattel  mortgage  made  to  secure  future  advances  is  not  on 
that  account  fraudulent  as  a  matter  of  law.^    The  fact   that  a 

cfaase-mone^,  and  afterwards   formed  a  between  the  parties.    Sharpe  v.  Pearce, 

copartnership   with    S.,   who    furnished  74  N.  Car.  600. 

goods  of  equal  value.    Held^  that  pur«  No  verbal  agreement  entered  into  be- 

duses  made  by  the  firm  of  S.  &  H.,  to  tween  the  mortgagor  and  mortgagee  after 

iQpply  the  deficiency  made  by  sales  from  the  execution  of  a  chattel  mortgage  can, 

the  Slock  bought  from  A. ,  were  not  sub-  as  between  the  mortgagee  and  a  subse- 

ject  10  ibe  mortgage.    Anderson  v.  How-  quent    purchaser   from    the  mortgagor, 

ard,  49  Ga  313.  subject  property  not  originally  included 

A  mongage  of  aU  the  goods  in  a  cer-  within  the  mortgage  to  iis  terms,  or  give 

taia  store  covers    the    goods,    though  the  mongagee  a  lien  thereon.     Powers 

moved  to  another  place.     Wheelden  v.  v.  Freeman,  2  Lans.  (N.  Y.)  137.     But  it 

Wilsoa,  44Me.  i.  might  bind  the  parties  themselves.  Burnt 

1.  Achjitiel  mortgage  on  the'*  fixtures,  v.  Campbell,  71  Ala.  271. 

{umiiure,  and    appliance  used    in  and  The  terms  of  a  mortgage  cannot  be 

about  the  carrying  on  of "  a  certain  store,  controlled,   nor  fraud    in   its  executioi^ 

does  not  cover  wagons  and  teams  used  shown,  by  the  undersundingof  a  witness 

for  the  delivery  of  goods.     Van  Patten  v.  as  to  what  property  was  covered  by  it, 

Leonard,  55  Iowa,  520.  especially  when  he  does  not  sute  when 

A  mortgage  of  "groceries"  contained  he    had    this    understanding.     Huid  v. 

is  a  "country  and  village  grocery  store,"  <jallaher,  14  Iowa,  394. 

does  not  toclude  pails,  shovels,  and  the  A  mortgagee  of  personal  property  has 

iike.  aUhough  such    goods  are  usually  no  claim  upon  a  note  takeix  by  the  mort- 

kept  for  sale  in  such  a  store.     Fletcher  v.  gagor  in  payment  of  the  property  and 

Powers,  131  Mass.  333.  transferred  to  a  third  person,  having  no 

A  piano,  billiard  uble,  and  paintings  notice  that  the  note  was  given  for  mort- 

are  included  in  a  mortgage  of  **all  the  gaged  property.    Kahler  v.  Hanson,  53 

fnmiture"  in  a  certain  house.     Sumner  Iowa,  698. 

V.  Blackslce,  59  N.  H.  242;  s.  c,  47  Am.  8.  Russell  v.   Wynne,  37   )l.  Y.  591; 

«P  196.  Yates  V.  Olmstead,  56  N.  Y.  632.     Com- 

A  chattel  mortgage  of  a  stock  of  goods  pare  Barron  v.    Morris,  14   Nat.  Bank. 

ud  "all  books  of  account  and  rights  of  Reg.  371:  Sute  v,  Tasker,  31  Mo  445. 

credit  arising  out  of  said  business,"  was  But  the  validity  of  a  mortgage  is  not 

held  not  to  cover  subsequently  accruing  in  the  least  affected  by  the  fact  that  the 

accounts  on  sales  with  the  mortgagee's  mortgagee  holds  other  independent  colla* 

consent  in  the  regular  course  of  trade,  teral  security  for  the  debt  secured  by  the 

Lonner  tr.  AUvn,   64    Iowa,   725.     See  mortgage.     Ayres  v,  Wattson,  57  Pa.  St. 

Ushbrooks  v.  fiatheway,  52  Mich.  124;  360. 

Kemp  V.  Carnley,  3  Duer  (N.  Y.).  i.  4.  Tones  v.  Indemnity  Co.,  loi  U.  S. 

A  mortgage  of  **the  goods  and  chat*  622;  Lawrence  v.  Tucker,  23  How.  (U. 

^s  now  in "  the  mortgagor's  store,  "  a  S.)  14;  Holbrook  t/.   Baker,  5  ^e.  309; 

■cbedule  of  which  is  hereunto  annexed,"  Googins  v.  Gilmore,  47  Me.  9;  Boswell 

covers  only  the  goods  in  the  store  of  v.   Goodwin,   31    Conn.   74;    Brown   v. 

which  SKhedule  was  made.     Partridge  Kiefery  71  N.  Y.  610;  Ackerman  v.  Hun- 

V'  White.  59  Me.  S64.  sicker.  85  N.  Y.  43;  Carpenter  v,  Blote, 

>•  Rhines  V.  Phelps,  3  Gilm.  (111.)  455:  i  E*  D-  Smith   (N.  Y.).  491;  Steiner  v. 

Sharpe  v,  Pearce,  74  N.  Car.  600;  Rose  McCall,  61  Ala.  406;    Speer  v.  Skinner, 

V.  Bevan,  10  Md.  466;  Barnard  v.  Eaton.  35  111.  282;    Carter  v.  Rewey.  62  Wis. 

2  Cosh.  (Mass.)  394.     But  it  might  be  as  552;  Berry  v.  O'Connor,  19  Repr.  (Minn.) 
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chattel  mortgage  is  given  for  a  sum  greater  than  the  actual  liabiU 
ity  of  the  mortgj^or  to  the  mortgagee,  does  not  of  itself  render 
the  mortgage  void  at  law.^  ^  The  fact  that  a  chattel  mortgage  ap- 
pears on  its  face  to  be  given  to  secure  an  absolute  debt,  but,  in 
fact,  was  in  good  faith  given  to  secure  against  a  contingent  liability 

as  surety,  does  not  avoid  it  as  to  creditors  of  the  mortgagor.*     A 

574:    Madtgan  v.  Mead,   31    Minn.  94;  mature/' does  not  secure  notes  given  in 

Necklin  v.  Nelson,  19  Repr.  (Oreg.)  t8i;  renewal  of  the  original  mortgage  notes, 

Jones  on  Chatt  Mtgs.  g^  94-97;  Herman  they  being  given  up.     Ayres  v,  Wattson, 

on  Chatt.  MtRs.  §  50.  57  Pa.  St.  360. 

Pnssnt  and  Fntnrs  Debts. — In  the  ab-  1.  Frost   v.  Warren.  42   N.  Y.    904; 

sence  of  any  showing  of  fraud,  a  chattel  Gofif  v,  Rogers,  71  Ind.  459;   Barkon  v. 

mortgage  given  as  continuing  security  to  Sanger,  47  Wis.  500.     But  if  the  amount 

cover  present  and  future  indebtedness  is  is  materially  larger  than  that  due,  this 

valid  ^  as  to  the  mortgagor's    creditors,  may  be  a  badge  of  fraud,  and  the  question 

Brown  V.  Kiefer.  71  N.  Y.  610;  Speer  v.  is  for  the  jury.     Gofif  v,  Rogers,  71  Ind. 

Skinner,  35  III.  282;  Googins  v.  Gilmore,  459. 

47   Me.  9;    Fairbanks  v.  Bloomfield,   5  To  render  a  chattel  mortgage  void  in 

Duer  (N.  Y.),  434;  Lawrence  v.  Tucker,  law,  because  taken  for  a  larger  amount 

23  How.  (U.  S.)  14.  than  was  in  fact  due  the  mongagee,  it 

As  to  whether  a  mortgage  which,  on  its  must  appear  that  it  was  so  taken  inten* 

face,  is  given  to  secure  a  present  debt,  tionally,  and  not  by  mere  mistake,    in 

but  which  is  known  to  have  been  given  computation     or   otherwise.       Kalk    tr. 

only  to  secure  future  advances  or  credits,  Fidding,  50  Wis.  339. 

is  valid  as  against  creditors  or  purchas-  out  the  taking  a  chattel  mortgage  for  a 

ers,  see   Westcott  v.  Gunn,  4  Duer  (N.  greater  amount  than  is  due,  from  a  partv 

Y.),  107.  known  by  the  mortgagee  to  be  in  failing 

If  the  condition  of  a  mortgage  is  broad  circumstances  and  pressed  by  his  credit- 

fhough  to  cover  future  claims,  it  will  be  tors,   is  conclusive    evidence  of   fraud, 

construed  to  apply  to  existing  debts  or  Butts  v.  Peacock,  23  Wis.  350. 

liabilities,  if  the  language  does  not  forbid  Justly  Due. — The    sum   **  justly   due** 

such  construction,  and  the  mortgage  will  upon  a  chattel  mortgage  given  to  secure 

not  be  void  for  that  cause  as  to  existing  future  contingent  liabilities,  and  to  be  as- 

claims.     Page  v.  Ordway,  40  N.  H.  253.  certained  by  the  court  where  the  property 

Fators  Advances  Must  be  Oontsmplatsd.  is  attached,  and  the  mortgagee  summon- 
— A  chattel  mortgage  cannot  be  extended  ed  as  trustee  under  Mass.  Genl.  Stats, 
to  cover  advances  not  contemplated  at  ch.  123,  g  67,  is  that  sum  which  will 
the  time  of  its  execution.  Sims  v.  Mead,  fully  secure  the  mortgagee  against  all 
29  Kans.  124.  Or  not  expressed  in  the  such  liabilities  covered  by  the  mortgage, 
instrument.  Driver  v.  McLaughlin,  2  Rogers  v.  Abbott,  128  Mass.  102. 
Wend.  (N.  Y.)  596.  ,  The  word  **due"  in  a  stipulation  con- 
Am  ortga^e  of  personal  property  given  tained  in  a  chattel  mortgage,  providing 
to  secure  the  payment  of  such  sums  as  for  insurance  for  the  mortgagee's  benefit 
may  thereafter  become  due  to  the  mort-  in  a  sum  equal  to  the  full  amount  due  on 
gagee  is  not  a  valid  security,  as  against  the  mortgage,  is  construed  to  be  synony* 
a  judgment  creditor  of  the  mortgagor,  for  mous  wiUi  *'  owing."  and  to  contemplate 
claims  accruing  after  the  property  was  at-  insurance  to  the  extent  of  the  amount  re- 
tached  in  his  suit,  and  the  mortgagee  maining  unpaid.  Fowler  v,  Hofifman,  31 
summoned  as  trustee.  Barnard  v.  Moore,  Mich.  215. 
8  Allen  (Mass.),  273.  2.  Goodheart  v.  Johnson,   88   111.  58. 

Partnership  Bebts.^A  mortgage  by  a  Compare  Belknap  v.  Wendell.  31  N.  H. 

firm,  though  valid  to  secure  future  ad-  92.     See  Treat  v.  Gilmore,  49  Me.  34. 

vances,  cannot  inure  to  secure  advances  A  clause  in  a  chattel  mortgage  given 

made  to  their  successors  after  a  dissolu-  as  security  to  an  accommodation  indorser 

tion  of    the    original  firm.     Monnot  v,  for  the  payment  of  certain  notes  therein 

Ibert,  33  Barb.  (N.  Y.)  24.  named,   providing  that    the   mortgagor 

Renewal  Votes. — A  mortgage  "  for  the  would  indemnify  the  mortgagee  for  all 

better  security  of  two  notes,"  etc.,  the  damages,  costs,  etc.,  which  he  had  incurred 

condition  of  which  was  that  the  mortgage  or  might  incur,  or  in  any  way  become 

should  cease  if  the  mongagor  paid  the  liable  tor,  on  account  or  by  reascfn  of  the 

said  notes  "  on  the  days  they  respectively  use  of  his  name  as  indorser  or  otberwiser 
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mortgage  founded   on  a  usurious  consideration   is  utterly  void 
against  all  other  liens.  ^ 

7,  Hatnre  of  Mortgagor's  Interest. — While  the  mortgagor  of  per- 
sonal property  remains  in  possession,  before  default,  he  has  such 
an  interest  that  he  may  (unless  forbidden  by  the  terms  of  the 
mortgage)  sell  and  deliver  the  mogrtgaged  goods,  and  convey  to  the 
purchaser  all  the  interest  which  he  himself  has,  the  purchaser  hold- 
ing subject  to  the  mortgage ;  and  the  latter  may  in  turn,  before 
default,  sell  and  deliver  to  another  person,  with  the  same  effect ; 
and  the  remedy,  of  the  mortgage,  upon  breach  of  condition,  is  to 
follow  the  property  into  the  hands  of  the  last  purchaser.*^  And 
until  a  chattel  mortgage  becomes  absolute  by  non-performance  of 
its  condition,  the  mortgagor  has  an  interest  in  the  chattels  which 
is  liable  to  levy  and  sale  on  execution,  and  the  purchaser  takes 
subject  to  the  mortgage,  and  acquires  the  right  of  redemption.^ 

for  the  mortgagor's  accommodation  or  solvent  laws.     Denny  v.  Dana,  9  Cosh, 

benefit,  applies  to  and  covers  other  simt-  (Mass.)  i6o. 

Isr  notes  outsunding  at  the  date  of  the  8.  HM  v,   Sampson,   35   N.   Y.  377; 

mortgage,  although  not  specified  therein.  Goulet  v.  Asseler,  22  N.  Y.  228;  Hamill 

Ripley  p.  Larmouth,  56  Barb.  (N.  Y.)2i.  v.  Gillespie,  48  N.  Y.  556;  Hathaway  0. 

If  a  mortgage  of  personal  property  is  Brayman,  42   N.  Y.   322;    s.  c,  i  Am. 

given  to  secure  a  debt,  liability,  or  agree-  Rep.  524;  Gardner  v.  Morrison,  12  Ala. 

meot,  the  debt,  etc.,  must  be  strictly  be-  547.     Compare  Travis  v.  Bishop,  13  Mete 

tween  the  mortgagor   and   mortgagee.  (Mass.)  304;  Hurt  v.   Reeves,  5  Hayw. 

Parker  v,  Morrison.  46  N.  H.  280.  (Tenn.)  50.     See  infra,  §§  ii»  I3>  ^^  <'' 

Where  a  chattel  mortgage  is  made  as  this  article, 

lecnriiy  for  the » payment,  *' according  to  8.  Champlin  v.  Johnson,  39  Barb.  (N. 

Hstenor.'*ofa  promissory  note,  pay  able  at  Y.)  606;   Hull  v.  Carnlev.  xi  N.  Y.  501; 

a  day  certain,  which  has  passed,  the  condi-  Hamill  v.  Gillespie,  48  N.  Y.  556;   Olds 

don  must  be  understood  to  be  the  pay-  v,  Andrews,  66  Ind.  147;  Durfee  v.  Grin- 

ment  of  the  note  in  its  then  existing  state,  nell,  69  IlL  371 ;    Nelson  v,  Ferris,   30 

Petiis  V.  Kellogg,  7  Gush.  (Mass.)  456.  Mich.  497. 

1.  Thompson  v.  Van  Vechten,  27  N.  Whether  or  not,  under  the  laws   of 

T.  568;  Leslie  v.  Hoffman,  i  £dm.  Sel.  South  Carolina,   there  remains  such   a 

Cas.  (K.  Y.)  475.  legal  estate  in  the  mortgagor  of  a  chattel, 

Where  a  c^tel  mortgage  was  made  to  at  least  until  breach  of  condition,  as  is 

lecnre  ia  part  a  valid  debt,  and  in  part  the  proper  subject  of  levy  and  sale  under 

the  payment  of  a  note  given  upon  a  execution,  he  certainly  has  the  right  to 

Qsarions  agreement,  keid,  that  the  mort-  continued   possession    and    use  of    the 

ga^e  could    only    be    enforced   to    the  chattel  until  that  event,  unless  expressly 

extent  of  the  valid  debt,  and  as  to  the  denied  in  the  instrument.     McKnight  v. 

residue  it  was  void.    Langdon  v.  Gray,  Godon,  13  Rich.  (S.  Car.)  222. 

52  How.  Pr.  (N.  Y.)  387;  Vesey  v.  Ock-  Aftar  IMkult.— After  the  debt  has  be* 

iogton,  16  N.  H.  479.  come  due  the  mortgagee  acquires  an  ab- 

Wbere  a  chattel  mortgage  on  its  face  solute  title,  and  the  mortgagor,  although 

and  by  its   terms   is  given  to  secure  a  remaining  in  possession,  has  no  longer 

Dsarious  note,  but  the  note  secured  by  it  any  interest  which  can  be  levied  upon 

expresses  a  legal  rate  of    interest,   the  and    sold    by  virtue    of   an    execution, 

mortgage  is  only  apparently  and  not  in  Champlin  v.  Johnson,  39  Barb.  (N.  Y.) 

fact  usurious,   and    therefore    is  valid.  606;    Judson   v.  Easton,    58   N.  Y.  664; 

Ward  V.  Anderberg,^  17  Repr.  (Minn.)  Nichols  v.  Mead.  2  Lans.  (N.  Y.)  222. 

154.  One  who  gives  a   chattel  mortgage, 

▼Matini    of    StatutM. — A    mortgage  specifying  no  time  of  payment,  to  secure 

made  to  secure  the  payment  of  promis-  a  debt  already  overdue,  has  thereafter  no 

sory  notes,  part  of  the  consideration  of  leviable  interest  in  the  mortgaged  chat- 

which  is  spirituous  liquors  sold  in  viola-  tels.     The  mortgagee  becomes  the  abio- 

tinn  of  law,  is  whoUv  void.     Brigham  v.  lute  owner,  and  the  interest  of  the  raort- 

Potter.  14  Gray  (Mass.).  522.     So  of  a  gagor  is  merely  the  right  to  pay  off  the 

<lcbt  whidi  is  in  cootraveotion  of  the  in-  mortgage  debt,  and  his  possession  is  that 
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Where  a  chattel  mortgage  specifically  defines  the  circumstances 
under  whRrh  the  mortgagee  shall  become  entitled  to  the  possession 
of  the  property,  the  law  implies  an  agreement  that  it  is  to  remain 
meantime  in  the  mortgagor.^ 

8.  Validity,  by  What  Law  Oovenied.— The  general  rule  is,  that  a 
chattel  mortgage  which  is  valid  under  the  laws  of  the  State  where 
it  was  executed,  both  as  between  the  immediate  parties  thereto 
and  as  against  third  persons,  will  be  so  held  by  the  courts  of  a  sis- 
ter State  to  which  the  property  may  be  removed/^  And  if  a  mort- 
gage is  vali^  where  it  is  made,  and  if  it  is  executed  and  recorded 
according  to  the  laws  of  the  State  or  country  of  its  execution,  it 
will  be  enforced  in  the  courts  of  another  State  or  country  as  a 
matter  of  comity,  although  it  is  not  executed  according  to  the  re- 
quirements of  the  law  of  the  latter  State ;  and  this  is  because  of 
the  general  principle  that  the  law  of  the  place  of  contract  governs 
as  to  the  Hature,  validity,  construction,  and  effect  of  the  contract.^ 

of  a  bailee.     Battes  v,  Ripp,  i  Abb.  App.  unknown  to  the  laws  of  Louisiana,  they 

Dec.  (N.  Y.)  78.  cannot  be  enforced  in  that  State,  where 

1.  Hall  V.  Sampson,  35  N.  Y.  274.  movables  are  not  susceptible  of   being 
Although  property  is  mortgaged  by  one  mortgaged,  and  the  supreme  court  is  not 

person  to  another,  that  does  not  author-  bound  by  the  comity  of  nations  to  enforce 

ize  any  one  but  the  mortgagee,  or  one  a  contract  which,  if  made  there,  could 

claiming  under  him,  to  take  the  property  not  defeat  the  rights  acquired  by  attach- 

from  the  mortgagor,  and  if  any  other  ment  under  the  State    law.  -  Delop    v, 

person  does  so  he  will  be  liable  for  more  Windsor.  26  La.  Ann.  185. 

than    nominal    damages.      Tallman    v.  Invalid  at  Conmum  law. — ^A    chattel 

Jones,  13  Kans.  438.  mortgage,  appearing  on  its  face  to  have 

2.  Offutt  V.  Flagg.  10  N.  H.  46;  Fer-  been  executed  in  another  State,  will  not 
guson  V,  Clifford.  37  N.  H.  86:  Jones  v.  be  upheld  to  defeat  the  title  of  an  inno- 
Taylor.  3oVt.  42;  Taylor  v.  Boardman,  cent  purchaser  here,  though  shown  to 
25  Vt.  581;  Cobb  V,  Buswell,  37  Vl  337;  have  been  recorded  in  the  county  where 
Bigelow  V.  Bridge  Co..  14  Conn.  583;  executed,  it  not  being  valid  at  common 
Rhode  Island  Bank  v.  Danforth,  14  Gray  law  and  not  shown  to  be  valid  by  the 
(Mass.),  123;  Martin  v.  Hill,  X2  Barb,  lex  lo€i  contractus.  Blystone  v.  Burgett, 
(M.  Y.)63i;  Whitman  v.  Conner.  40  N.  10  Ind.  28. 

Y.  Super.  Ct.  339;  Ryan  v,  Clanton,  3  Lex  Sltiia  Goverm.— The  law  of  the 

Strobh.  (S.  Car.)  411;  Barker  v.  Stacy,  State  in  which    personal  property  is   at 

35  Miss.  477;  Hall  V,  Pillow,  31  Ark.  32;  the  time  of  its  being  mortgaged,  as  to  the 

Blystone  v.    Burgett,  10  Ind.   28;  Ames  steps  necessary  to  be  taken  to  give  the 

Iron   Works  v,    Warren,   76   Ind.    512;  mortgage  validity  as  against  creditors  or 

Simms  v.   McKee.  25  Iowa,  341 ;    Smith  subsequent  purchasers  or  incumbrancers, 

V,  McLean,  24  Iowa,  322;  Feurttr.  Rowell,  governs  when  the  mortgage  is  relied  on 

62  Mo.  524.  in  the  courts  of  that  Stateas  the  basis 

Thus  the  Vermont  rule  of  law  requiring  of  an  action  or  a  defence,  although  the 

a  change  of  possession  to  render  valid  a  mortgage  may  have  been  executed  in  an- 

chattel  mortgage  does  not  apply  to  a  other  State  and  for  the  purpose  of  secur- 

mortgage  made  in  another  State,  where  ing  an  obligation  made  and  to  be  per> 

the  parties  resided  and  where  the  .prop-  formed  in  the  latter.  Whitman  v.  Conner, 

erty  was  situated  at  the  time  the  mort-  40  N.  Y.  Super.  Ct.  539. 

gage  was  executed,  when  no  change  of  The  registration  of  a  chattel  mortgage 

Possession  is  required  by  the  law  of  that  in  Missouri,  the  residence  of  the  parties, 

tate;    and  the   property    when    subse-  while  the  property  mortgaged  is  in  Kan- 

quently  brought  into   Vermont   by   the  sas,  is  not  sufficient  notice  to  creditors  in 

mortgagor,  with  the  consent  of  the  mort-  Kansas.  Golden  v,  Cockril.  i  Kan«.  259. 

gagee,  cannot  be  attached  by  the  credi-  SeeLangworthy  v.  Little,  12  Cush.  (Mass.) 

tors  of  the  former.     Cobb  v,  Buswell,  37  109. 

Vt.  337.  8.  Oifutt  V.  Flagg.  10  N.  H.  46;  Fergu- 

Lonliiaiia. — Chattel    mortgages    being  son  v,  Clifford,  37  N.  H.  86;  Bigelow  v. 
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9.  Xegistration. — It  is  provided  in  nearly  all  the  States  that  chat- 
tel mortgages  shall  be  filed  in  a  designated  office — or  recorded,  or 
registered — or  else  they  shall  not  be  valid  as  against  creditors  of 
the  mortgagor  or  subsequent  purchasers  or  incumbrancers  without 
notice,  unless  the  property  mortgaged  is  delivei^d  to  and  retained 
by  the  mortgagee,*     The  object  of  requiring  a  chattel  mortgage 

Bridge  Co.,  14  Conn.   583;  Langworthy  i879«  c.  68,  §9;  Mansfield's  (Ark.)  Dig. 

V.  Liule.  la  Cush.  (Mass.)  109;  Rhode  §§  4742,  4750;  Ohio  Rev.  Suts.  1880,  §- 

Island  Bank  V.  Danforth,  i4Gray(Mass.)«  4150;  Ind.  Rev.  Stats.  §  4913;  III.  Rev. 

123:  Tyler  v.  Strang.  21  Barb.  (N.  Y.)  Stats,  art.  95,  g  i;  Iowa  Rev.  Code.  § 

198:  Nichols  v.  Mase,  35  Hun  (N.  Y.).  1933;   Mo.    Rev.   Stats.   §  3503;    Mich. 

640:  Whitman  v.  Conner,  40  K.  Y.  Saper.  Annot.  Stats.  §  6193;  Wis.  Rev.  Stats.  § 

Ct.  339;  Martin  v.  Hill, '12  Barb.  (N.  Y.)  3313;  Minn.  Gen'I  Stats.  1878,  c.  39.  g  i; 

631;  Edgerlv   v.    Bush,   81   N.   Y.    199;  Nebr.  Comp.  Stats,   pc.   I,  c.   33,  g  T4; 

Wilson  V.  Carson,  I3  Md.   54:  Rfan  v.  Cal.  Code,  g  7957;  Oreg.  Gen*l  Ls.  1872, 

Clanton,  3  Strobh.  (S.  Car.)  411;  Barker  c.  6,  §  46;  Nev.  Cooip.  Ls.  g  294:  Colo. 

V.  Stacy.  35  Miss.  471;  Beall  v,  William-  Gen'l  Stats.  g§  163.  172:  Wash.  Code,  g 

son,  14  Ala.  55:  Hall  v.  Pillow.  31  Ark.  1987:  Dak.  Civ.  Code,  g  1744;  Montana 

33;  Kanaga  v,  Taylor.  7  Ohio  St.  134;  s,  act  1881.  p.  3,  gg  z,  4;  Wyom.  act  1883, 

c,  70  Am.  Dec.  63;  BIystone  v.  Burgett,  c.  11,  g  3. 

10  Ind.  38;  Ames  Iron  Works  v.  Warren,        BiUt  of  8al«, — '*  A  bill  of  sale,  absolute 
76  Ind.  512;  Arnold  v.  Potter,  33  Iowa,  upon  its  face,  but  executed  as  a  security 
194;  Smith  V.    McLean,   34  Iowa,  333;  and  intended  to  operate  as  a  mortgage, 
Simms  v.  McKee,  35  Iowa,  341;  Feurt  v.  Is  within  the  operation  of  a  statute  mak- 
Rowell,  62  Mo.  534.  ing  void  a  mortgage  not  recorded  in  case 
Thos  where  a  chattel  mortgage  has  the  property  t>e  not  delivered  to  and  re- 
been  doly  executed  and  recorded  in  Mas-  tained    by  the    mortgagee."    Jones  on 
sacbasetts,  and  the  mortgagor  removes  Chatt.  Mtgs.  g  375;  Necklin  v.   Nelson, 
with  soch  property  into  New  Hampshire,  19  Repr.  (Oreg.)  i8t;  Kuhn  v.  Graves, 
:i  new  record  of  the  mortgage  need  not  9  Iowa.  305;  Cooper  v.  Brock.  41  Mich, 
be  mafie  in  the  latter  State.     Offutt  v,  491:    Fuller   v.   Parrish,   3    Mich.   3ii; 
Flagg.  TO  K.  H.  46;  Nichols  v.  Mase,  3$  CommVs  v,  Babcock,  5  Oreg.  473. 
Hun(N.  Y.).  640.  Yasisli. — The  sutute  in  relation  to  the 
Bile  la  ¥1<ihigan. — In  Montgomery  v.  registration  of  chattel  mortgages  does  not 
Wight,  8  Mich.  143.  it  is  said  that  laws  apply  to  property  in  vessels  which  are 
for  tecording  chattel  mortgages  can  have  duly  registered  and  enrolled  according  to 
DO  force  beyond  the  jurisdiction  of  the  the  laws  of  the  United  States.     Wood  v, 
sovereignty  enacting  them,  and  the  rec-  Stockwell,   55   Me.    76;  Cunningham  v, 
ordof  a  chattel  mortgage  in  Canada  Is  Tucker.  14  Fla.  351. 
therefore  no  notice  to  the  creditors  of  the        SehediUs  or  Inventory. — A  schedule  re- 
mortgagor  who  shall  find  the  property  in  ferred  to  in  a  chattel  mortgage  as  a  part 
his  possession  in  Michigan.  of  the  same  must,  equallv  with  the  mort- 
So  of  a  chattel  mortgage  recorded  in  gage,  t>e  recorded  m  the  town   clerk's 
another  State.     Boydson  v.  Goodrich,  49  office,  to  give  effectual  notice  to  the  pub- 
Mich.  65.  lie.    Sawyer  v.  Pennell.   i   App.   (Me.) 
1.  Maine  Rev.  Stats,  c.  91,  g  i;  New  167.     Compare  Lund  v.  Fletcher,  39  Ark. 
Hamp.  Gen'l  Ls.  1878.  c.  137.  g  3;  Verm.  335. 

Rev.  Ls.  1880,  g  1966;  Mass.  Pub.  Stats.        But  if  a  chattel  mortgage  is  to  secure 

1883,  c.   193,   S   i;  act  of  1883,  c.   73;  a  written  agreement,  the  two  are  distinct 

Rbode  Island  rub.  Stats.  ^883.  c.  176.  g  contracts,  and  no  copy  of  the  agreement 

9;  New  York  act  1833.  c.  379,  g  i;  New  need  be  filed  with  the  mortgage  in  order 

Jer.  act  of  1878,  c.  334;  act  of  1881,  c.  to    render  the  latter  operative  against 

I79»  §4;  act  of  1885,  c.  344,  §4;  Mary  1.  third  persons.     Byram    v.   Gordon,   ix 

Rev.  Code   1878,   art.   44.   g  4$;  Virg.  Mich.  531. 

Code  of  1873,  c.  114.  g  5:  N.  Car.  Code  Loot  Xortgago. — ^Where  a  chattel  mort- 
of  1883,  g  1254:  S.  Car.  Gen'l  Stats.  1883,  gage  is  lost  t>efore  being  recorded  as  pro- 
§^3346;  Georgia  Code  i883,  g  1956;  Fla.  vided  by  law,  the  mortgagee  cannot  pro- 
Dig.  1881,  c.  31,  g  i;  Ala.  Code,  §2163;  tect  himself  against  a  levy  of  execution 
Tex.  Rev.  Suts.  1879.  g  4341 ;  West  Va.  by  the  mortgagor's  creditors  by  recording 
Rev.  Suu.  1878,  art.  96,  g  5 ;  Tenn.  a  copy  of  the  mongage  certified  as  cor- 
Code  1884,  g  3809;  Kans.   Comp.  Ls.  rect  by  the  justice  before  whom  the  ortg* 
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to  be  filed  or  recorded  is  to  give  notice  of  its  existence  to  creditors 
and  subsequent  purchasers  when  the  mortgagor  retains  possession 
of  the  mortgaged  property;  heitce  if  the  actual  possession  is  trans- 
ferred to  and  continues  in  the  mortgagee,  that  is  sufficient  notice, 
and  the  necessity#or  filing  or  recording  the  mortgage  fails.*  And 
a  chattel  mortgage  is  good  as  between  the  parties  to  it  without  any 
filing  or  change  of  possession.^  But  it  is  void  as  against  execution 
creditors  who  levy  after  the  making  of  the  mortgage,  but  prior  to 
its  recording.*  Cjaattel  mortgages  are  generally  required  to  be 
filed  in  the  office  of  the  town-clerk,  or  in  the  county  where  the 
mortgagor  resides.*     In  several  of  the  States  there  are  statutory 

inal  was   acknowledged,   the  copy  not  sides,  is  of  no  validity.  Stowe  v.  Meserve, 

being  acknowledged.    Porter  v.  Dement,  13  N.  H.  46. 

35  111.  478.  If  tke  case  discloses  nothing  as  to  th^ 

1.  Morrow  v.  Reed,  30  Wis.  81;  Gree-  residence  of  the  mortgagor,  the  validity 
ley  V.  Reading,  74  Mo.  309;  Wescott  v.  of  the  mortgage,  though  recorded,  is  not 
Gunn.  4  Duer  (N.  Y.),  107.  established.     Bither  t/.  Buswell,  51  Me. 

In  order  that  a  chattel  mortgage  should  601;  Smith  v.  Jenks,  i  Deniu  (N.  Y.). 

be  valid  without  being  recorded,  there  580. 

must  be  an  immediate  delivery  of  the  Where  a  township  or  a  part  of  a  town- 
goods  mortgaged,  followed  by  an  actual  ship  is  annexed  to  the  corporate  limits 
and  continued  change  of  possession.  It  of  a  city  or  village  wherein  the  office  of 
IS  not  .sufficient,  as  against  attaching  the  county  recorder  is  kept,  such  record- 
creditors,  that  the  mortgagee  takes  posses-  er's  office  does  not  become  the  place  for 
sion  before  the  attachment  issues.  Pars-  deposit  of  chattel  mortgages  executed  by 
hall  V,  Eggart,  52  Barb.  (N.  Y.)  367.  residents  of  such  annexed  territory.  Cur- 

The  registration  of  a  mortgage  is  in-  tiss  v.  McDougal.  26  Ohio  St.  66. 
tended  solely  for  the  benefit  and  protec-        Bcmoval  of  Mortgagor  to  Another  Town, 

tion  of  the  mortgagee,  and  rests  wholly  — The  removal  of  the  mortgagor  from  the 

in  his  election,  and  in  the  absence  of  an  town  in  which  he  resided  when  tbd  mort- 

agreement,  express  or  implied,  to  the  gage  was  executed  and  where  it  was  duly 

contrary,  be  cannot  hold  the  mortgagor  recorded,  and  the  taking  of  the  mort- 

liable  for  the  costs  or  fees  of  registration,  gaged  property  with  him,  does  not  in- 

Simon  v.  Sewell,  64  Ala.  241.  validate  the  record  of  the  mortgage  or 

2.  Stewart  v.  Piatt,  loi  U.  S.  731;  necessitate  the  recording  of  it  again  in 
Hodgson  V,  Butts,  3  Cranch  (U.  S.),  138;  the  town  to  which  he  has  removed.  Pease 
Winsor  v,  McLellan,  2  Story  (U.  S.  Cir.),  v,  Odenkirchen,  42  Conn.  415;  Elson  v. 
492;  Smith  V.  Monre,  11  N.  H.  55:  Wes-  Barrier,  56  Miss.  394;  Offut  f.  Flagg,  10 
cott  V.  Gunn,  4  Duer  (N.  Y.).  107:  Wil-  N.  H.  46;  Hoit  v.  Remick,  11  N.  H.  285; 
liamson  v.  Railroad,  26  N.  J.  Eq.  398;  Barrows  t/.  Turner,  50  Me.  127;  Brigbam 
Pancoast  v,  American  Heating  Co.,  66  v.  Weaver,  6  Cush.  (Mass.) 298;  Hicks  v. 
How.  Pr.  (N.  Y.)  49;  Hudson  t/.  Warner.  Williams,  17  Barb.  (N.  Y.)  523. 

2  Harr.  &  J.  (Md.) 41 5:  Merrick  V.  Avery,  **The  object  in  requiring  a  mortgage 

14  Ark.  370;  McTaggart  v.  Rose,  14  Ind.  to  be  recorded  is  to  give  publicity  to  such 

230:  Fuller  V.  Paige,  26  111.  358;  Morrow  conveyances,  and  to  provide  sources  of 

v.  Reed,  30  Wis..  81.  information  common  to  all  persons,  in 

8.  Cass  V.  Rothman,  42  Ohio  St  380;  order  to  enable  purchasers  and  creditors 

Garland  v.  Plummer,  72  Me.  397;  Shel-  and  all  others  to  determine  with  some 

don  V.  Connor,  48  Me.  584;  Rich  v,  Rob-  degree  of  facility,  convenience,  and  cer- 

erts,  48  Me.  548.  tainty  the  question  of  title  to  property 

4.  Whore  Filed. — It  is  sufficient  if  a  whenever  they  may  be  interested  to  know 
chattel  mortgage  is  filed  in  the  clerk's  it:  while  at  the  same  time  it  is  not  among 
office  of  the  town  where  tlie  mortgagor  the  purposes  of  the  registry  acts  to  sub- 
resided  at  the  time  of  its  execution,  though  ject  a  bona  fide  mortgagee,  who  is  of 
he  may  be  a  resident  of  another  town  at  course  a  creditor,  to  the  inconvenience, 
the  time  of  filing.  Hicks  v.  Williams,  17  if  not  impracticability,  of  the  constant 
Barb.  (N.  Y.)  523.  vigilance  and  ceaseless  watching  neces- 

A  record  of  a  chattel  mortgage  in  a  sary  to  guard  and  secure  his  inter«»ts  if 

town  where  the  mortgagee  resides,  if  that  he  were  obliged  to  record  his  mortgage 

be  not  the  town  where  the  mortgagor  re-  in  every  town  into  which  the  mortgagor 
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provisions  requiring  that  chattel  mortgages,  in  order  to  be  valid 
against  creditors,  must  be  recorded  or  filed  within  a  certain  period 
after  their  date.  In  some  this  period  is  described  as  **  forthwith  ;*' 
while  in  others  it  ranges  from  ten  to  forty  days.*  And  even  in - 
the  absence  of  such  a  provision,  neglect  seasonably  to  record  a 
mortgage  on  a  stock  of  goods,  through  which  innocent  parties  are 
led  to  intrust  goods  with  the  mortgagor,  deprives  it  of  priority  of 
lien  as  against  them.*     A  chattel  mortgage  is  to  all  intents  and 

might  see  fit  to  remove  with  the  property,  held    that    a    mortgage  on   partnership 

If  be  were  required  to  do  this,  the  mort-  goods,  executed  by  one  partner  on  be- 

gagce's  security  would  be  rendered  worth-  half  of  all,  must  be  recorded  in   each 

less  by  a  seizure  of  the  mortgaged  prop-  county  where  a  partner   resides,   to  be 

erty  under  process  of  law  at  the  instance  valid  against  creditors.  Granger  v,  Adams. 

of  a  creditor  of  the  mortgagor."     Mr.  90  Ind.  87. 

Freeman's  note  to  Kanaga  v.  Taylor,  70  Corporationi. — ^With   reference    to    re- 

Ara.  Dec.  67.  cording  chattel  mortgages,  the  principal 

Xtnofil  to  Aaotlwr  County. — A  mort-  office  within  the  State  of  the  corporation 
gage  of  a  chattel  once  properly  recorded  mortgagor,  and  not  the  si f us  of  the  prop- 
in  the  county  where  the  chattel  was  and  erty,  determines  the  county  of  residence, 
where  the  mortgagor  lived  need  not  be  Wright  v.  Bundy,  ii  Ind.  398. 
again  recorded  because  the  chattel  is  re*  A  chattel  mortgageexecuted  by  a  joint- 
moved  to  another  county;  the  first  record  stock  association  need  only  be  filed  in 
affords  constructive  notice  to  the  world,  the  office  of  the  clerk  of  the  town  where 
Griffith  V.  Morrison,  58  Tex.  46;  Bevans  the  company's  business  is  principally 
V.  Bolion,  31  Mo.  437.  Oxnr/arr  Boydson  conducted,  not  wherever  stockholders  re- 
p.  Goodrich,  49  Mich.  65.  side.     Nelson  v.  Neil,   15   Hun  (N.  Y.), 

Where  a  party  living  in  one  county  383. 

executes  a  mortgage  upon  a  crop  to  be  1.  "Forthwith."    Kans.    Comp.    Ls. 

planted  on  land  bought  by  him  in  another  1879,  c.  68,  §  9;  Texas  Rev.  Stats.   1879.. 

county,  to  which  he  contemplates  remov-  §4341;  New  Mexico  Comp.  Ls.  g  is87- 

ing.  such  mortgage  may  be  properly  re-  Ten  days.     Ind.  Rev.  Stats,  g  4913:  DeL 

gistered  in  the   Utter  county,  the  mort-  Laws,  vol.  15,  c.  477,  §  i.     Fifteen  days- 

gagor  having  actually  made  such  removal  Mass.  Pub.  Stats,  c.  192.  g  i:  act  1883,. 

after  the  registration  of  the  paper.  Harris  c.  73.     Twentv  days.     Maryl.  Rev.  Code 

V,  Jones.  83  N.  Car.  317.                      ,  1878,  art.  44.  g  50.     Forty  days.     Souib 

JfliBtOwMn. — A  chattel  mortgage  ex-  Car.  Gen'l  Suts.  1882.  g  2346. 

ecated  by  two  or  more  joint  mortgagors  In  computing  the  time  within  which  a 

residing  in  different  towns  in  the  same  chattel  mortgage  must  be  recorded,  the 

State  is  invalid  as  against  third  persons  day  of  execution  must  be  excluded  and 

unless  it  is  recorded  'in  every  town  in  the  day  of  recording  included.     Towell 

which  any  of   the  mortgagors   resides,  i/.  Hollweg,  81  Ind.  154.  A  chattel  mort- 

Morriil  v.  Sanford.  49  Me.  566;  Rich  v.  gage  is  seasonably  recorded  in  ten  days 

Roberts,  50  Me.  395;  Altman  v.  Guy,  41  from  the  time  of  its  acceptance  by  the 

Ohio  St  598.  mortgagee.     Eaton  v.  McKahan,  91  Ind. 

Ptftaoihip. — A  partnership  having  a  109. 

definite  local  abiding-place  has  a  resl-  ft.  Simon    v,    Oppenheimer,    20    Fed. 

dence  there  within  the  meaning  of  the  Repr.  553;  Pond  v.  Skidmore,  40  Conn, 

natute  requiring  chattel  mortgages  to  be  213. 

filed  in  the  township  or  city  of  the  resi-  But  delay  in  recording  a  chattel  mort- 
denccof  the  mortgagor,  if  a  resident  of  gage  does  not  at  all  affect  its  validity  as 
theSute;  and  a  ch.utel  mortgage  given  between  the  parties,  and  avoids  It  only 
by  the  firm  in  the  firm  name,  and  which  as  against  an  intervening  purchaser  in 
covers  partnership  property,  is  properly  good  faith  or  an  intervening  judgment 
filed  in  the  township  where  one  of  the  creditor.  Wescott  v.  Gunn.  4  Duer  (N« 
panoers  resides  and  where  is  the  seat  or  Y.),  107.  And  a  chattel  mortgage,  if  re- 
abiding-place  of  the  firm,  although  the  corded,  however  long  after  its  execution,, 
other  partner  is  a  non-resident  of  the  is  valid  as  against  an  attachment  made 
State.  Hubbardston  Lumber  Co.  v.  after  the  record.  McVay  v.  English,  3a 
Covert.  35  Mich.  254;  Briggs  v.  Leitelt,  Kans.  368. 
41  Mich.  79.  The  town   clerk's    certificate    on   the 

In  Indiana,  on  the  other  hand,  it  is  mortgage  of  his  receipt  of  it  for  record  at 

3  C.  of  L.— 13  198 
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purposes  "  recorded  "  from  the  time  it  is  deposited  with  the  proper 
officer  for  record,  and  thereafter  imparts  notice ;  that  it  should  be 
actually  spread  upon  the  record  is  not  essential.*  And  it  is  "  filed  '* 
when  it  is  delivered  to,  and  received  and  kept  by,  the  proper  offi- 
cer for  the  purposes  of  notice  mentioned  in  the  statute.*  The  title 
to  personal  property  does  not  vest  in  a  mortgagee,  by  virtue  of  the 
mortgage,  until  a  delivery  of  the  instrument  to  him  or  his  agent.* 
In  order  to  prove  the  contents  of  a  chattel  nwrtgage  on  the  trial, 
the  original  mortgage  must  be  produced  ;  a  certified  copy  made  by 
the  clerk  or  register  where  the  mortgage  is  filed  is  evidence  only 
of  the  fact  of  its  filing.* 

10.  E6flling. — In  many  of  the  States  a  chattel  mortgage  ceases  to 
be  valid  at  the  expiration  of  a  year  from  the  time  of  filing  or  record- 
ing, unless  the  mortgage  or  a  true  copy  is  filed  anew,  or  unless  a 
new  affidavit  is  made  within  the  last  thirty  days,  or  other  short 
period  before  the  end  of  the  year.*     But  refiling  is  not  necessary 

the  time  stated  proves  the  fact;  and  the  the  register.  Merrill  v.  Dawson,  z  Hemp. 

further  entry  under  the  same  date,  of  its  (U.  S.  Cir.)  563. 

being  recorded  in  the  town  books,  proves  8.  Gorharo  v.  Summers,  25  Minn.  81. 

<hat  it  was  so  recorded  on  the  same  day.  8.  Jewett  v.  Preston,  27  Me.  400;  Fos- 

Head  v.  Goodwin,  37  Me.  181.     Compare  ter  v.  Perlcins,  42  Me.  168. 

Jones  V.  Parker,  73  Me.  248.  A  mortgage  of  personal  property,  made 

Where  the  holder  of  a  chattel  mortgage  by  a  debtor  to  secure  a  creditor  without 

sent  a  person  to  the  town  clerk's  office  his  knowledge,  although  recorded,  is  in- 

CO  see  if  it  was  on  file,  and  the  agent,  operative  until  it  is  approved  or  assented 

misunderstanding  his  instructions,  with-  to  by  such  creditor.     Oxnard  v.  Blake, 

drew  the  mortgage  and  took  it  to  his  45  Me.  602. 

principal,  who  with  due  diligence  caused  4.  Georg^  v.  Toll,  39  How.  Pr.  (N.Y.) 

it  to  be  refiled.  held  that  the  lien  thereof  497.  See  Bissell  v.  Pearce,  28  N.  Y.  252; 

remained  as  against  one  who,  with  knowl-  Hewitt  v.  Morris,  37  N.  Y.  Super.  Cl.  18. 

edge  of  the  facts,  attached  the  property  5.  New  York  Laws  1873,  c.  501,  p.  767; 

while  the  mortgage  was  absent  from  the  Laws  1833,  c*  279.  §  3;  New  Jer.  Rev. 

liles.     Swift  r.  Hall,  23  Wis.  532.  Stats.,  Mortgages,  41;  Ohio  Rev.  Stats.  § 

1.  Craig  V.   Dimock.  47  III.  308;  Me-  4155;'  Mich.  Rev.  Stats.  §  6196;  Kans. 

herin  v.  Oaks.  20  Repr.  (Cal.)4o;  Jordan  Comp.  Ls.  c.  63,  ^  11;  Oreg.  Genl.  Stats. 

■V,  Farnsworth,  15  Gray  (Mass.),  517.  c.  6,  §  48;  Nev.  Laws  1885,  c.  54;  Mont. 

A  chattel  mortgage  delivered   to  the  Laws  1885,  c.  4;   Utah  Laws  1885,  c.  5; 

town  clerk  with  orders  not  to  record  it  New  Mex.  Comp.  Ls.  §  1589. 

until  further  notice,  and  not  in  fact  re-  In  other  States  the  refiling  must  be  at 

corded,  cannot  be  considered  as  recorded,  the  end  of  two  years.     111.  Rev.  Stats, 

if  the  notice  has  not  been  given,  even  1883,  art.  95.  g  4:  Wise.    Rev.  Stats,  g 

though  the  clerk  may  have  noted  thereon  2315;  Minn.  Genl.  Stats.  1878,  c.  39,  §  3: 

the  time  of  receiving  it.     Town  v.  Grif*  act  1879.  c.65,  g  3;  Colo.  Genl.  Stats.  1883. 

fith,  17  N.  H.  165.  g  165.    In  £>aAota  three  years.    Dak.  Civ. 

In  the  absence* of  a  town  clerk,  a  de-  Code,  g  1748.     In  Nebraska  five  years, 

livery  of  a  chattel  mortgage  to  a  person  Neb.  Comp.  Stats.  1881.  pt.  i,  c.  32,  §  x6. 

ill  an  adjoining  office,  not  his  deputy,  Where,  after  default  by  the  mortgagor, 

and  the  clerk's  memorandum  of  receipt  an  actual  change  of  possession  of  the 

as  of  the  hour  of  delivery,  according  to  property  has  taken  place,  or  the  rights 

such  person's  minute  thereon,  is  a  suffi>  of  the  parties  have  been  changed  by  some 

cient  lodgment  for  record  to  give  a  lien  new  act  or  contract  in   relation   to   the 

therefrom.     Fairbanks  v,  Davis.  50  Vt.  property  which  would  render  refiling  an 

251.  idle  ceremony,  the  omission  to  refile  the 

The  legality  of  a  record  as  such  is  not  mortgage  will  not  impair  the  rights  of  the 

impaired  by  its  being  in  the  handwriting  mortgagee.     Porter  v.  Partonly,  34  N.Y. 

of  the  grantor,  it  being  in  its  appropriate  Super.  Ct.  398. 

place  in  the  record  book,  and  the  pre-  A  chattel  mortgagor,  by  the  concur- 

Jiimptioo  beiog  that  it  was  allowed  by  rence  and  direction   of  the  mortgagee. 
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for  purposes  of  protection  against  those  persons  as  to  whom  no 
record  was  necessary  in  the  first  instance.  And  that  the  provision 
of  the  statute  requiring  refiling  has  not  been  complied  with  is  no 
defence  to  an  action  brought  against  a  person  for  afterwards 
wrongfully  refusing  to  deliver  up  the  mortgaged  goods  which  he 
had  purchased  before  the  expiration  of  the  year.^ 

11.  Change  of  Fotseidon. — It  is  the  principle  of  the  common  law  that 
where  achattel  mortgage  is  silent  as  to  the  possession  of  the  property, 
the  mortgagee  is  entitled  to  immediate  possession  upon  the  execu- 
tion of  the  mortgage.^    Still  it  is  quite  customary  to  stipulate  that 

indorsed  oo  the  mortgage,  and  signed,  1879,  c.  65,  g  3;  New  York  Laws  1873, 

sealed,  dated,  and  acknowledged  a  state-  c.  501,  p.  767:  Laws  1833,  c.  279.  §  3. 

ment  that  "this  chattel  mortgage  is  here  Compare  Newell  v,  Warren .•44  N.Y.  344, 

by  renewed  for  one  year  from  this  date."  Caleolatloii  of  Days. — When   the  year 

Held  to  create  a  new  mortgage,  valid  as  expires  on  Sunday  that  day  is  included  in 

against  him  and  his  creditors.    Smith  t/*  the  thirty  days..   Pain  v.  Mason,  7  Ohio 

Hooper.  22  Hun  (N.Y.),  11.  St.  198;  Nitchie  v,  Townsend,  3  Sandf. 

How  Btfllid.— Where  the  holder  of  a  (N.Y.)  299. 

chattel  mortgage,  to  secure  a  continuance  A  chattel    mortgage  must   be  refiled 

of  its  validity  after  the  expiration  of  a  within  one  year  from  the  hour  of  the  next 

year.  re6led  the  original  with  the  state-  preceding  filing.     Fractions  of  a  day  are 

meot  required  by  statute  indorsed  there-  not  to  be  disregarded  in  computing  the 

on.  A<£/ a  tftiflScient  compliance  with  the  year.     Seamen  v.  Eager,  16  Ohio  St.  209, 

sumte  requiring  that  a  "true  copy"  be  1.  Manning  v.  Monaghan,    23  N.  Y. 

again  filed.  Stockham  v.  AllArd,4Thomp.  539;  Wiles  %u  Clapp.  41  Barb.  (N.Y.)  645. 

A  C.  (K.Y.)  279.  But  unless  the  mortgage  is  duly  refiled 

Wkm  Befllsd  — Under  a  statute  requir-  it  will  be  void  as  against  a  levy  made 

ing  refiling  of  a  chattel  mortgage  in  the  within  the  year  by  an  execution  creditor 

clerk's  office  of  the  town  where  the  mort-  of    the    mortgagor.     Thompson  v*  Van 

gagor  resides,  a  refiling  in  the  town  in  Vechten,  6  Bosw.  (N.Y.)  373. 

which  he  formerly  resided,  when  he  has  A  chattel  mortgagee  in  possession  need 

become  a  non-resident  of  the  State,  is  of  not  renew  his  mortgage   by  affidavit   in 

no  avail.     Dillingham  v.  Bolt,  37  N.Y.  order  to  maintain  an  action  for  the  posses- 

198.  sion  of    the   property  taken    from  him 

When  Stfilad. — In  some  Sutes  the  re-  while  the  mortgage  continued  in  full  force. 

filing  of  the  mortgage  may  be  done  at  any  Bates  t/.  Wilbur,  10  Wis.  415. 

time  within  thirty  days  before  the  expira-  The  omission  to  refile  a  chattel  mort- 

tion  of  the  year.     >iewell  v.  Warren,  44  gage  gives   no   rights   to    a  subsequent 

N.Y.  244:  Edson  v,  Newell,  14  Minn.  228.  moftgagee  with  notice.     Hill  v.  Beebe.13 

In  others,  in  order  to  preserve  the  lien  N.Y.  556;  Wethereli  t/.  Spencer,  3  Mich, 

of  the  mortgage  beyond  the  first  year,  the  123. 

refiling  of  a  copy  as  required  by  law  must  If  a  mortgage  which  under  the  statute 
be  done  during  the  thirty  days  immedi-  should  be  refiled  within  a  year  is  not 
ately  preceding  the  expiration  of  the  filed  until  after  the  year,  the  lien  is  re- 
year;  a  refiling  before  the  commencement  stored  as  against  an  execution  issued 
of  the  thirty  da3rs  is  unavailing.  National  after  the  refiling.  Nixon  V.Stanley,  33 
Bank  v.Sprague,  30  N.  J.  Eq.  13;  Biteler  Hun  (N.Y.).  247. 

V.  Baldwin.  42   Ohio  St.  12$.     Compare  8.  Broadhead  v.  McKay,  46  Ind.  $95; 

Paine  v  Mason   7  Ohio  St.  198.  Wolfley  v.  Rising,  12  Kans.   535;    Hick- 

SaseaMivt  EdUlagt. — If  it  is  desired  to  man  v.  Perrin,  6CoId.(Tenn.)  135;  Robin- 
keep  the  mortgage  alive  after  the  first  re-  son  zf.  Fitch,  26  Ohio  St.  659.  Compart 
filing,  it  is  necessary,  in  several  States.  Anderson  v.  Holmes,  14  S.  Car.  162. 
chat  a  similar  refiling  should  be  made  at  Where  the  mortgage  does  not  provide 
the  expiration  of  each  successive  period  that  the  mortgagor  shall  retain  possession, 
of  time  equal  to  that  first  limited.  Mich,  the  mortgagee  of  personal  property  may. 
Rev.  Stats.  §  6197;  Wise.  Rev.  Stats,  g  if  he  can  take  possession  of  it  peaceably, 
2316:  Oreg.  Genl.  Stats,  c.  6,  §  49:  Ne-  retain  it  until  satisfaction  of  the  mort- 
Tada  Laws  1885.  c.  54:  Dak.  Civ.  Code,  gage,  unless  other  liens  have  attached  to 
1 1748;  New  Mex.  Comp.  Laws,  §  1589:  it  while  in  the  possession  of  the  mort- 
Mino.  Genl.  Sutt.  1878,  c.  39,  §  3;  act  gagor.     Whisler  v,  Roberts,  19  111.  374. 
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the  mortgagor  shall  retain  the  possession  until  default,  or  until  the 
mortgagee  shall  deem  himself  insecure.  And  it  seems  to  be  the 
doctrine  of  the  later  English  and  American  cases  that  when  this  is 
,  done,  where  the  chattels  are  capable  of  manual  transfer,  a  presump- 
tion of  fraud  arises  as  respects  creditors  and  other  third  parties, but 
that  this  presumption  can  be  rebutted  by  evidence  showing  the 
transaction  to  have  bfcen  fair  ,and  honest,  and  disclosing  a  proper 
reason  for  retention  of  possession  by  the  mortgagor.^  Possession 
under  a  chattel  mortgage,  to  be  effectual,  must  be  actual,  and  not 
merely  constructive/^ 

A  chattel  mortgage  on  a  stock  of  goods,  reserving  to  the  mort- 
gagor the  right  to  continue  in  possession  and  to  sell  the  goods  and 
replenish  the  stock  in  the  ordinary  course  of  business  from  time  to 
time,  with*  no  provision  that  the  proceeds  of  sales  shall  be  in  any 

A  mortgagee's  right  to  the  possession  sell  v.  Fillmore,  15  Vt.  130;  Sturgis  v. 

of  mortgaged  chattels  ts'bot  affected  by  a  Warren,  11  Vt.  433. 

garnishment  suit  against  the  mortgagor.  A  mortgagee  in  Maryland  who  permits 

Smith  V,  Circuit  Judge,  53  Mich.  560.      .  the  mortgagor  to  retain  possession  of  the 

A   mortgagee   who    takes    possession  mortgaged  chattels  and  bring  them  into 

before  default  is  answerable  to  the  mort-  Pennsylvania  and  sell  them  to  9ib&na  Jide 

gagor  for  the  value  of  any  reasonable  use  purchaser,  loses  all  right  thereto.     Mac- 

to  which  the  property  is  or  could   have  Cabe  v,  Blymyre.  9  Phila.  (Pfl.)6i5. 

been  put,  but  not  for  remote  damages.  Good  between  Fartiee. — Although    the  . 

Jackson  v.  Hall,  84  N.  Car.  489.  mortgagor  retains  possession,  the  mort- 

If  he  allows  the  chattels  to  return  into  gage  will  not,  for  that  reason,  be  void  as 
the  possession  of  the  mortgagor  on  a  between  the  parties.  The  only  question  is 
forthcoming  bond,  the  legal  possession  as  to  its  validity  against  subsequent  pur- 
remains  in  the  mortgagee,  the  mortgagor  chasers  and  bona  fide  creditors.  Morrow 
holding  |LS  his  bailee.  Moody  v,  Hasel-  v»  Turney.  35  Ala.  131;  Hackett  v.  Man- 
den.  I  S.  Car.  129.  love,  14  Cal.   8$.     See  Winsor  v,  Mc- 

1.  Alton  V,  Harrison,  L.  R.  4  Ch.  App.  Lellan,  2  Story  (U.  S,  Cir.),  492;  Johnson 
622;  Martindale  v.  Booth,  3  B.  &  Ad.  498;  v,  Jeffries,  30  Mo.  423;  Golden  v.  Cock- 
Weaver  V,  Joule.  3  C.  B.  N.  S.  309;  ril,  i  Kans.  259;  Smith  v.  Moore,  11 
Kleine  V.  Katzenberger,  20  Ohio  St.  no;  N.  H.  55;  Smidi  v.  McLean,  24.  Iowa, 
s.  c,  5  Am.  Rep.  630;  Watson  v.  Williams,  322. 

4  Blackf.  (Ind.)  26;  Brunswick  v.  McCIay,  2.  Crandal^  z/.  Brown,  18  Hun>  (N.  Y.), 

7  Neb.  137;   Collins  v.  Myers,  16  Ohio,  461. 

547:  Peck  V.  Land,  2  Kelly  (Ga.).  i;  Curd  BymboUoal  Delivery. —See  Fry  v.  Miller. 

V.    Miller,  7  Gratt.  (Va.)   185;   Frost  v,  45  Pa.  St.  441;  Luckenbacb  v.  Brecken- 

Mott.  34  N.Y.  253:  Griswold  v.  Sheldon,  stein,  5  Watts  &  S.  (Pa.)  145;  Morrow  v. 

4N.Y.  581;  Swift  V.Hart,  12  Barb.  (N.Y.)  Reid,    30  Wis.  81;  Holmes  v.  Crane,  a 

530.  Pif  k.  (Mass.)  607. 

Qneetion  for  Jnry. — The    question  of  Where    only    symbolical    delivery    of 

fraud  in  a  chattel  mortgage  which  permits  mortgaged  chattels  can    be    made,  and 

the  mortgagor  to  retain  gossession  of  the  they  are  left  where  the  right  of  possession 

chattels  and  act  as  apparent  owner,  is  is  uncertain,  doubts  must  be  decided  in 

one  of  fact  for  a  jury  to  decide.     Brett  v.  favor  of  creditors  and  against  the  mort- 

.     Carter,  2  Low.  (U.S.)  458.  gagee,  since  he  could  have  protected  hiro- 

And  where  evidence  of  good  faith  in  a  self  fully  by  filing  the  mortgage.  Ander- 
chattel  mortgage  has  been  given,  to  rebut  son  v.  Brenneman.  44  Mich.  198. 
the  presumption  of  fraud  arising  from  Where  a  firm,  of  which  the  mortgagor 
continued  possession  by  the  mortgagor,  is  a  member,  is  in  the  use  of  mortgaged 
the  finding  of  the  jury  thereon  is  conclu-  chattels,  an  agreement  between  the  mort- 
sive.  Ostrander  v.  Fay,  3  Abb.  App.  gagor  and  mortgagee,  after  default  in  pay- 
Dec.  (N.Y.)  431.  ment,  that  a  partner  of  the  former  shadl 

▼ermont. — In  this  State  a  chattel  mort-  retain  possession  of  the  property  for  the 

gage,  not  accompanied  by  a  change  of  latter,  the  property  remaining  and  being 

possession,  is  inoperative  and  void    as  used  as  before,  does  not  work  a  change 

against  creditors  of  the  mortgagor.   Rus-  of  possession.   Mere  words  will  not  effect 
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way  applied  in  reduction  or  discharge  of  the  mortgage  debt,  is  gen- 
erally held  fraudulent  and  void  as  to  creditors,  both  in  respect  to 
the  original  stock  and  to  additions  thereto.^     But  in  several  of  the 

States  the  opinion  prevails  that  such  a  transaction  is  not  void  on 

its  face,  though  it  may  afford  a  presumption  of  fraud/^     In  any 

a  change  in  law  when  there  is  none  in  of  business.    Miller  v.  Pancoast,  5  Dutch, 

fact     Porter  v.  Parmly,  52  N.Y.  185.  (N.  J.)250. 

1.  Wells  V.  Langbein,  ao  Fed.  Rep.  183;  QuoitioB  for  the  Jnry.— Several  cases 

Crooks  V.  Stuart,  2  McCrary  <U.  S.  Cir.),  hold  that  good  faith  of  the  mortgage  of 

13;  Matter  of  Manly,  2  Bond  (U.  S.  Dist.),  a  stock  of  merchandise  left  in  the  pos- 

261;  Ranlett  v,  Blodgett,  17   N.  H.  298;  session  of  the  mortgagor  to  be  retailed 

Gardners.  McEwen.  iq  N.  Y.  123;  Edgell  by  him  in  the  ordinary  course  of  trade  is 

V.  Hart,  13  Barb.  (N.  Y.)  380;  Russell  v,  a  question  of  fact  for  the  jury,  to  be  de- 

Wione,  37  N.Y.  591;  Yates  v.  Olmstead,  termined  upon  all  the  circumstances  of 

65  Barb.  (N.Y.)  43;  Marston  v.  Vultee,  8  the  case.     Kleine  v,    Katzenberger,   20 

Bosw.  (N.Y.)  129;  Joseph  v,  Levi,   58  Ohio  St.  no;  McFadden  v.  Fritz.  90  Ind. 

Miss.  843;  Peiser  v.  Peticolas,  50  Tex.  590;  Morse  v.  Riblet,  22  Fed.  Repr.  501; 

638:  Martin  v.  Ogden,  41  Ark.  186;  Read  Marsh  v.  Bird,  22  Fed.  Repr.  576. 

V.  Wilson.  22  III.  377;  Simmons  v.  Jen-  A  mortgage  by  an  insolvent  person  on 

kins,  76  111.  479;  State  v.  Jacobs.  2  Mo.  a  stock  of   goods,   providing    that    tjye 

App.  183:  Lodge  V,  Samuels,  50  Mo.  204;  mortgagor  may  remain  in  possession  for 

Steinart  v.  Deuster,  23  Wis.  136;  Horton  at  least  nine  months,  and  stipulating  that 

7. Williams.  21  Minn.  187;  Onon  v.  Orton,  in  case  of  an  attempt  to  remove  the  goods 

7  Oreg.  478;  Gregory  t^.Whedon,  8  Nebr.  from  the  town  "and  an  unreasonable  de- 

373-  preciation  in  value,  or  if  from  any  other 

And  this  effect  cannot  be  avoided  by  a  cause  the  security  should  become  inade- 
siipulation  in  the  deed  of  trust  (or  mon-  quate,"  the  mortgagee  may  take  posses- 
gage)  for  monthly  accounts  to  be  rendered  sion,  was  held  to  afford  the  most  cogent 
to  the  trustee,  and  for  payment  to  him  of  intrinsic  evidence  of  fraud.  Cheatham  v, 
the  money  received,  to  be  applied  under  Hawkins,  80  N.  Car.  161. 
his  direction  to  the  payment  of  the  current  Xoitgftge  Void  only  in  Part.— It  is  said 
expenses  of  the  business  and  in  making  that  a  mortgage  upon  a  stock  of  goods 
purchases  to  replenish  the  stock.  Joseph  which  authorizes  the  mortgagor  to  sell 
V.  Levy,  58  Miss.  843.  them   and   replace  with  others,  at  such 

Good  betwstn  Fartiaf. — A  mortgage  of  times  and  in  such  manner  as  he  may  deter- 
a  stock  of  goods  with  power  to  the  mine,  and  use  the  proceeds  generally  as 
mortgagor  to  sell  in  the  ordinary  course  he  sees  fit.  Is  void  as  to  such  goods  only 
of  trade,  although  fraudulent  and  void  as  as  the  power  of  sale  relates  to.  In  re 
to  creditors  and  subsequent  purchasers,  Kahley,  2  Biss.  (U.  S.  Cir.)  383:  Cailin  v. 
is  valid  between  the  parties  to  it.  And  Currier,  i  Sawy.  (U.  S.  Cir.)  7;  Putnam, 
one  who  purchases  the  entire  stock  of  v.  Osgood,  51  N.  H.  192;  Nichols  v. 
goods,  with  intent  to  hinder  creditors,  Hampton.  46  Ga.  253;  Lund  v.  Fletcher, 
cannot  hold  such  goods  against  the  mort-  39  Ark.  325;  s.  c,  43  Am.  Rep.  270;  Bar- 
gage,  although  it  was  not  recorded  until  net  v,  Fergus,  51  111.  352. 
after  the  pretended  purchase.  Gregory  An  agreement  in  a  mortgage  of  the 
V.  Whedon,  8  Nebr.  373.  stock  of  goods  then  in  the  mortgagor's 

%.  Lister  v.  Simpson,  38  N.  J.  Eq.  438;  store,  that,  until  default,  he  might  retain 

Cheatham  v.  Hawkins,  76  N.  Car.  335;  possessionof  the  property  and  make  sales, 

McLaughlin  v.  Ward,  77  Ind.  383;  Morris  other  goods  of  equal  value  being  substi- 

V.  Seem,  80  Ina.  227:  Clark  v,  Hyman,  tuted  for  those  sold,  will  not  empower 

5S  Iowa,  14;  s.  c,  39  Am.  Rep.  160;  Bar-  the  mortgagor  to  put  the  mortgaged  prop- 

ron  V.  Morris,  14  Nat.  Bank.  Reg.  371;  erty  into  a  partnership  as  his  share  of  the 

People  V.  Bristol,  3s  Mich.  28;  Gay  v,  capital.  Barnard  t^.  Eaton,  5  Cush. (Mass.) 

Bidwell,  7  Mich.  519.  294. 

If  the  mortgagee  allowj  the  mortgagor,  Sales  to  he  for  Mortgagor's  own  Boaoftt. 
who  is  a  merchant  or  manufacturer,  to  re-  — Where  a  lien  is  ostensibly  created  on 
main  to  possession  and  sell  the  property  personal  property  by  a  mortgage,  and  the 
in  the  usual  course  of  trade,  the  mortgagor  right  is  reuined  by  the  mortgagor  to  sell 
wiH  be  considered  as  acting  as  the  agent  the  property  and  appropriate  the  pro- 
of (be  mortgagee  and  receiving  the  money  ceeds  to  his  own  use,  such  a  transaction 
ibrhim;  but  It  will  be  different  if  the  stock  must  be  held  void  as  against  the  policy 
If  foM  otherwise  than  in  the  usual  course  of  the  law,  as  tending  to  delay  and  de- 
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event,  suffering  property  covered  by  a  chattel  mortgage  to  remain 
in  the  hands  of  the  mortgagor  after  default  is  a  fraud  per  se^  and 
not  open  to  explanation.^ 

12.  Validity  aB  against  Third  Persona. — The  only  persons  who  can 
claim  protection  against  unrecorded  chattel  mortgages  are  credit- 
ors without  notice,  innocent  purchasers  for  value,  and  subsequent 
mortgagees.  Thus  an  unrecorded  chattel  mortgage  where  the 
mortgagor  retains  possession  is  valid  against  attaching  creditors 
who  have  actual  notice  of  its  existence  at  any  time  before  levy.^ 
So  a  chattel  mortgage  which  is  good  as  to  the  partieS  executing  it 
will  hold,  without  record  or  renewal,  as  to  third  persons  who  pur- 
chase  with  knowledge  of  the  mortgage,  as  such  purchasers  are  not 
considered  bona  fide;  they  acquire  only  the  right  of  redemption.* 

fraud  creditors.    Greenebaum  v.  Wheeler,  istence  of  the  mortgage.     McCarthy  v, 

90  111.  396;  Brackett  v.  Harvey,  91  N.  Y.  Grace,  33  Minn.  i83. 

314;  Sieinart  v,  Deuster,  33  Wis.  136.  An  attaching  creditor  who  has   con« 

Prooeeds  of  BalM  to  be  Applied  on  Xort-  structive  notice  of  a  mortgage  upon  the 

gige  Debt. — A  chattel   mortgage  which  property  levied  upon  cannot  defeat  it  by 

permits  the  mortgagor  to  retain  posses-  his  belief  that  the  mortgage  was  void, 

sion  and  sell  is  not  unlawful  or  fraud-  Allen  v.  McCalla*  35  Iowa,  464. 

ulent/^  se^  if  the  proceeds  are  to  be  paid  If  mortgaged  chattels  are  not  delivered 

over  to  the  mortgagee  or  otherwise  ap-  to  the  mortgagee,  an  attachment  takes 

plied  on  the  mortgage  debt.     Brackett  v,  precedence  of  the  mortgage  if  made  be- 

Harvey,  91  N.  Y.  314;  Ford  v.  Williams,  fore  the  mortgage  is  recorded,  although 

34  N.  V.  359;  Conklingz'.  Shelley,  38  N.  it   is  recorded  within  the  time  (fifteen 

Y.  360;  Miller  t/.    Lockwood,   33  N.  Y.  days)    required    by    statute.      Drew    r. 

393;  Robinson  v,  Elliott,  33  Wall.  (U.  S.)  Streeter,  137  Mass.  460. 

534;  Metzner  v,   Graham,   57  Mo.  404;  Crediton  at  La^ge. — A  chattel  mort- 

Adler  v.  Claflin,  17  Iowa,  89;  Kleine  v.  gage  will  not  be  declared  void  at  the  10- 

Katzenberger,  30  Ohio  St.   no;  s.  c,  5  stance  of  a  creditor  at  large  of  the  mort- 

Am.   Rep.  630;  Abbott  v.  Goodwin,  so  gagor  on  the  ground  that  the  mortgage 

Me.  407.  has  not  been  filed  in  the  proper  oflQce. 

Where  by  agreement  the  mortgagor  is  To  maintain  such  right,  the  party  must 

to  continue  in  possession  with  the  right  be  a  judgment  creditor  with  a  lien  upon 

to  sell  and  pay  over  the  proceeds  to  the  the  mortgaged  property  or  a  valid  claim 

mortgagee,  the  sales  made  and  proceeds  to  its  avails.     Stewart  v.  Beale,  14  N.  Y. 

received  by  the  mortgagor  under  such  Sup.  Ct  405.     G^inr/ar:?  Sidener  v. .  Bible, 

an  arrangement  should,  as  between  the  43  Ind.  330. 

creditors  of  the  latter  and  the  mortgagee,  8.  Hathom  v.  Lewis,  33  III.  395;  Boyd 

be  considered  applied  in  payment  and  v.  Beck,  39  Ala.   703;  Lewis  v.  Palmer, 

satisfaction  of  the  mortgage,  whether  the  38  N.  Y.   371;  Sanger  v.  Eastwood,   19 

money  is  ever  actually  paid  over  to  the  Wend.  (N.  Y.)  514;  Gildersleeve  v,  Lan* 

mortgagee  or  not.     Conkling  v.  Shelley,  don,  73  N.  Y.  600.     Compare  Travis  v. 

38  N.  Y.  360.  Bishop,  13  Mete.  (Mass.)  304;  Shaplcigh 

1.  Reed  v.  Eames.  19  111.  594;  Wilson  v,  Wentworth,  13  Mete.  (Ma.ss.)  358. 

V,  Rountree,  73  111.  570.  Where  a  chattel  mortgage    provided 

8.  Cragin  v.  Carmichael,  11  Nat.  Bank  that  the  mortgagor  should  retain  posses- 
Reg.  511;  Allen  V,  McCalla,  35  Iowa,  sion  of  the  property  until  default  in  the 
464.  Compart  Farmers'  L.  &  T.  Co.  v.  payment  of  the  debt,  and  more  than  two 
Hendrickson,  35  Barb.  (N.  Y.)  484.  But  months  after  the  debt  matured  he  sold 
such  notice,  if  not  received  by  the  credi-  and  delivered  the  property  to  a  third  per- 
tor  until  after  he  has  procured  process  son,  and  no  reason  appeared  whyposses- 
and  is  proceeding  to  attach  or  levy  upon  sion  was  not  taken  by  the  mortgagee  at 
the  property,  is  not  sufficient.  Stowe  v,  the  proper  time,  it  was  held  that  the  pur- 
Meserve,  13  N.  H.  46.  chaser  took  the  property  free  from  any 

The  fact  that  the  sheri£f  who  makes  the  lien  of  the  mortgage,  even  though  he^ad 

levy  is  the  mortgagee  in  a  chattel  mort-  actual  notice  that  it  was  still  unsatisfied, 

gage  upon  the  articles  levied  upon,  is  not  Lemen  v.  Robinson,  59  III.  1x5. 

notice  to  the  levying  creditor  of  the  ex-  Szeeatloii  Pvrehaatr.  —One  who  at  an 
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The  failure  to  file  or  record  a  chattel  mortgage  making  it  void  as 
against  the  creditors  of  the  mortgagor  by  virtue  of  a  statute  to 
that  effect,  the  mortgage  in  such  case  is  also  void  as  to  the  execu- 
tor or  administrator  of  the  mortgagor,  the  estate  being  insolvent, 
though  it  might  have  been  good  against  the  mortgagor  himself.^ 
It  is  to  be  noted  that  want  of  registration  and  retention  of  posses- 
sion by  the  mortgagor  are  not  the  only  reasons  for  which  a  chattel 
mortgage  may  be  declared  void  as  against  creditors.  Thus,  if  a 
chattel  mortgage  is  executed,  not  alone  to  secure  an  indebtedness 
to  the  mortgagee,  but  also  to  protect  the  property  of  the  mortgagor 
arid  to  hinder  and  delay  his  creditors,  and  this  fact  is  known  at 
the  time  by  the  mortgagee,  the  mortgage  will  be  void  as  to  the 
creditors  attempted  to  be  defrauded.*  To  render  a  chattel  mort- 
gage fraudulent,  the  intent  to  defraud  must  exist  when  the  mort- 
gage  is  made ;  the  mortgagor's  subsequent  conduct  in  dealing  with 

execution  sale,  for  a  valuable  considera-  Under  the  statutes  of  Nebraska  it  is 

tioa,  purchases  a  chattel  without  notice  only  creditors  of  the  mortgai^or  and  sub- 

of  an  unrecorded  mortgage  thereof,  ex-  sequent  purchasers  in  good  faith  that  can 

cuted  after  the  contraction  of  the  execu-  assail  a  chattel  mortgage  under  which  the 

tioo  debt,  is  entitled  to  the  protection  mortgagor  retains   possession.     Pyle  v, 

afforded  to  a  *'  subsequent  purchaser."  Warren,  2  Neb.  241. 

McKaight  v.  Gordon,    13   Rich.    £q.  (S.  A  pledge  of  personal  property  is  good 

Car) 222.                ^  as  against  a  subsequent  registered  con* 

PvnhaMr's    Tfloisa. — ^The    recording  veyance,  if  possession  Is  given  to  the 

acts  are  to  be    construed    consistently  pledgee.  Crisp  v.  Miller,  5  Heisk.  (Tenn.) 

with  the  rule  of  equity,  that  a  purchaser  697. 

with  aotice  from  a  purchaser  without  8.  Strohm  r.  Hayes,  70  111.  41;  Robin- 
notice  is  protected  equally  with  his  ven-  son  v.  Elliott,  22  Wall.  (U.  S.)  513.  See 
dor«  the  latter  on  his  own  merit  and  by  Crapster  v,  Williams,  21  Kans.  109. 
immediate  title,  the  former  on  the  merit  Compare  Olmstead  v.  Mattison,  45  Mich, 
of  bis  particular  vendor,  and  as  the  in-  617;  Allen  v,  Kennedy,  49  Wis.  549. 
dispensable  means  of  his  security.  Mc-  But  the  fact  that  the  intention  of  the 
Knigfat  V.  Gordon,  13  Rich.  Eq.  (S.  Car.)  debtor  in  making  a  mortgage  to  secure  a 
322.  creditor  was  fraudulent   is*not  of  itself 

1.  Becker  v,  Anderson,  11  Neb.  493;  sufficient  to  make  the  mortgage  fraudu- 

Kilboame   v.    Fay,    29   Ohio   St.    264.  lent  as  to  such  creditor,  if  the  latter  in  no 

Gmr^fv  Griffin  v,  Wertz,  2  III.  App.  487.  way  participated  in  the  fraud  or  aided 

widow  iod  Hair. — A  chattel  mortgage,  or'  assisted  in  the  illegal  act.     Moline 

when  possession   is  not  taken   by   the  Wagon  Co.  v.  Rummell,  14  Fed.  Repr. 

mortgagee  on  the  maturity  o\  the  debt,  155:  Kohn  v.  Clement,  58  Iowa,  $89. 

is  void  only  as  to  third  persons,  and  the  The  title  of  a  mortgagee  oY  personal 

widow,  heir,   or   administrator    of    the  property  cannot  be  defeated  by  an  at- 

moftgagor  is  not  such  third  person ;  and  taching  creditor  of  the    mortgagor    by 

where,  in  such  a  case,  the  mortgkgor  showing   that  the    property  mortgaged 

died  before  the  maturity  of  the  note  se-  was  purchased  by  the  mortgagor  with 

cured,  and  the  widow  elected  to  take  the  money  which  he  haul  fraudulently  reserved 

propeny  mortgaged  in  lieu  of  the  specific  from  his  creditors  on  the  settlement  of 

articles  which  had  been  assigned  to  her,  his  estate  as  an  insolvent  debtor.     Cod* 

it  was  held  that  the  mortgaged  property  man  v.  Freeman,  3  Cush.  (Mass.)  306. 

was  not  open  to  selection  by  her,  except  QvMtloii  of  Vaot — It  is  well  settled 

subject   to  the    lien   of  the    mortgage,  that  in  the  case  of  a  chattel  mortgage  the 

Sumner  v,  McKee,  89  111.  127.  question  whether  the  mortgage  was  given 

Awigaoo hi InsolTongy. — An  unrecorded  for  a  valuable  consideration  in  good  faith 

mortgage  of  personal  property  which  it  and  without  an  intent  to  defraud  creditors, 

not  delivered   to  and   retained    by  the  is  one  for  the  jury,  and  cannot  be  taken 

mortgagee  is  not  valid  against  the  as-  from  them.     Bishop  v.  Cook,  13  3Arb. 

signee  in  insolvency  of  the  mortgagor.  (N.  Y.)  326;  Bagg  v.  Jerome,  7  Mich. 

Bingham   v.   Jordan,    i  Allen  (Mass.),  145.    See  Voorhis  v.  Langsdorf,  31  Mo. 

373.  451. 
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the  property,  while  it  may  furnish  strong  evidence  of  fraiid  in  the 
making  of  the  mortgage,  will  not  of  itself  render  the  instrument 
void.* 

13.  Hature  of  Mortgagee's  Title— It  is  the  doctrine  at  law  that 
the  mortgagee  of  chattels  has  the  legal  title,  but  subject  to  de- 
feasance on  performance  of  the  condition.*  But  .in  equity  it  is 
considered  that  the  mortgage  is  a  mere  security  for  the  debt  and 
the  mortgagor  continues  the  real  owner,  the  equity  of  redemption 
being  treated  as  the  real  and  beneficial  estate,  tantamount  to  the 
fee  at  law.*  But  at  common  law  the  mortgagee  of  chattels 
acquires,  upon  breach  of  the  condition  by  the  mortgagor,  an  ab- 
solute title  ta  the  chattel.* 

14.  Redemption. — The  title  vesting  in  the  chattel  mortgage  upon 
breach  of  condition  is  an  absolute  legal  title,  but  there  still  remains 
to  the  mortgagor  a  right  or  equity  of  redemption,  and  this  equity 
may  be  asserted  (notwithstanding  the  mortgagee  has  taken  posses- 
sion) at  any  time  before  foreclosure  or  sale  or  other  appropriate 
proceedings  to  cut  it  off.*  In  some  States  a  definite  period  of  time 
is  limited  by  statute  within  which,  after  condition  broken,  the 
mortgagor  may  redeem.  If  he  fails  to  do  so  within  this  time,i  his 
equity  is  cut  off.® 

1.  Horton  v.  Willtams,  8i  Minn.  187.  Landers  v,  George,  49  Ii)d.  309;  Doane 

8.  Talbot  r.  De  Forrest,  3  Iowa,  586;  v,  Garretson,  24  Iowa,  351;  Van  Brunt 

Bank  of  Rochester  V.  Jones.  4  >f.  Y. 497;  v.  Wakelee,   11  Mich.  177;    Heyland  v. 

Porter  v,  Parmly.  43  How.  Pr.  (N.  Y.)  Badger,  35  Cal.  404;  Kemp  z/.  Wesibrook, 

445;  Stewart  v,  Hanson,  35  Me.  506.  i  Ves.  278;  Wayne  v.  Hanhani,9  Hare.62. 

8.  Hannah  v.  Carrington,  18  Ark.  85;  The  power  of  sale  in  a  chattel  mort- 

Bryan  r.  Robert,  iStrobh.Eq.(S.  Car. ^34.  gage  does  not  extend  the  right  to  redeem 

4.  Winchester  v.    Ball,    54   Me.    ^8;  until  a  sale.     Thurber  f.  Jewett,  3  Mich. 
Flanders  v.  Barstow,  18   Me.  357;  Fer-  295. 

guson  V.  Clifford,  37  N.  H.  86;  Conner  In  an  equitable  action  by  the  mort- 

V,   Carpenter,    28   Vt.    237;    Patchin  v,  gagor  to  redeem,  the  court  can  give  com- 

Pierce,  12  Wend.  (N.  Y.)  61;  Freeman  v,  plete  relief;  and  where  the  mortgagee  by 

Freeman,  2  Green  (N.   J.).  44;  Brown  v.  disposing  of  the  property  has  prevented 

Lipscomb;  9  Port.  (Ala.)  472;  Constant  a  redemption,  reparation  may  be  decreed 

7*.  Mattison,    22   111.  546;  Talbot  v.  De  in  damages.      Stoddard   v.    Denison,    2 

Forrest,  3  Iowa,  586;  Nichols  v. Webster,  Sweeney  (N.Y.),  54;  Spaulding  v.  Barnes, 

I  Chand.  (Wis.)  203.  4  Gray  (Mass.).  330. 

In  New  'York  a  mortgage  of  chattels  is  A  judgment  creditor  of  a  mortgagor  of 

a  sale  on  condition.     Under  if  the  legal  chattels  may  redeem  on   tendering   the 

title  to  the   property   is  vested    in   the  principal  and  interest  due  on  the  mort- 

mortgagee  subject  to  the  right  of  the  gage,  and  expenses  incurred  in  and  about 

mortgagor    Co    perform    the    condition,  a  sale,  if  known.     Lambert  t/.  Miller,  19 

Upon  breach  of  the  condition,  the  legal  Repr.  (N.  J.)  216. 

title  becomes  absolute  in  the  mortgagee,  An  agreement  between  mortgagor  and 

•leaving  a  mere  equity  in  the  mortgagor,  mortgagee  to  submit  to  arbitrators  the 

The  mortgagee  may  thereupon  take  pos-  right  of  the  mortgagor  to  redeem  from 

session  of  the  property,  and  so  far  as  the  the  mortgage  does  not  acknowledge  such 

legal  rights  of  the  parties  are  concerned,  right.     Kea  v.  Council,  2  Jones  Eq.  (N. 

he  may  thenceforth  treat  it  as  his  own.  Car.)  345. 

But  if  he  pursues  such  a  course  he  waives  If  a  portion  of  the  mortgaged  property 
his  claim  for  any  deficiency  that  might  has  been  sold  with  the  mortgagor's  con- 
otherwise  arise.  Porter  v,  Parmly,  43  sent,  and  the  proceeds  applied  towards 
How.  Pr.  (N.  Y.)  445.  the  satisfaction  of  the  debt,  he  may  file  a 

5.  Cutts  V.   York  Co.,    18   Me.    201;  bill  to  redeem  the  residue.     Locke   v. 
Charter  v.  Stevens,  3  Denio  (N.  Y.),  35;  Palmer,  26  Ala.  312. 

Freeman  v.  Freeman,  17  N.  J.  Eq.  44:        6.  Rhode  'Island  Pub.  Stats.  1882,  c. 
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15.  Diflchaige  of  Mortgage. — Generally  speaking,  whatever  extin- 
guishes the  mortgage  debt  extinguishes  the  mortgage.^  Hence 
the  payment  and  acceptance  of  the  amount  secured  by  the  chattel 
mortgage,  wliether  before  or  after  breach  of  condition,  discharges 
the  lien  of  the  mortgage  and  revests  the  title  to  the  property  in 
the  mortgagor  without  any  further  act  or  release.*  So  the  mort- 
gagee may,  after  the  maturity  of  the  debt,  keep  the  property  with- 
out selling  it  under  the  mortgage,  and  in  case  he  does  so,  if  it  be 
of  sufficient  value  it  extinguishes  the  debt,  but  if  it  be  of  greater 
value  than  the  amount  of  the  debt  and  there  is  no  sale,  the  mort- 
gagor has  no  legal  claim  for  the  excess  of  such  value.'  *  A  chattel 
mortgage  given  by  a  principal  debtor  to  his  sureties  to  protect 
them  against  their  suretyship  is  discharged  by  the  creditor's  dis- 
charging the  sureties.^  If  the  statute  of  limitations  runs  long 
enough  to  bar  a  debt  secured  by  a  mortgage,  and  has  not  barred 
a  bill  or  suit  as  to  the  property,  the  debt  is  protected  by  the  mort- 

17^.  §§  XI*  is;  South  Car.  Gen  I.  Stats.  The  renewal  of  the  evidence  of  a  debt 

1882,  g  2347.     See  Winchester  v.  Ball,  54  is  neither  payiient  nor  a  discharge  of  the 

Me.  558;  Trask  v.  Pennell,  59  Me.  419;  lien  of  a  mortgage  given  as  security  for 

Daniels  v.  Henderson,  5  Fla.  452.  the  debt.     Boyd  v.  Beck,  29  Ala.  703. 

1.  Packard  v.  Kingman,  iz  Iowa,  219.  And  a  second  chattel  mortgage  on  the 

2.  Leighton  v.  Shapley,  8  N.  H.  359;  same  property  to  secure  the  same  debt 
Thompson  v.  Van  Vechten,  27  N.  Y.  568;  does  not  of  itself  extinguish  the  first. 
Parks  V.  Hall,  2  Pick.  (Mass.)  206;  Har-  Shuler  v.  Boutwcll.  18  Hun  (N.  Y.),  171; 
rison  V.  Hicks,  i  Port  (Ala.)  423.  Hill  v.   Beebe,   13  N;  Y.  556.     Compare 

A  mere  tender  of  the  amount  secured  Daly  v.  Proetz,  20  Minn.  411;  Chapman 
by  a  chattel  mortgage  to  the  creditor  on  v.  Jenkins.  31  Barb.  (N.  Y.)  164. 
the  day  fixed  for  payment,  although  not  A  chattel  mortgage  made  to  secure  the 
accepted  nor  kept  good,  has  the  effect  to  mortgagee  against  a  contingent  liability 
release  the  property  from  the  lien  of  the  on  negotiable  paper  is  discharged  by  pay- 
mortgage.  Tompkins  v.  Batie,  11  Neb.  men t  of  such  paper.  Franklin  Bank  v, 
147.  Pratt,  31  Me.  501;  Packard  v.  Kingman, 

Where  the  buyer  of  a  mortgaged  chattel  11  Iowa,  219. 

delivered  to  the  mortgagee  a  part  of  the  Acceptance  of  payment  of  a  chattel 

pn'ce  upon  an  understanding  between  all  mortgage  by  the  mortgagee  after  for- 

parties  that  the  latter  sl)ouid  relinquish  feiture  is  a  waiver  of  the  forfeiture.  West 

his  claim  on  the  chattel  and  look  to  the  v.  Crary,  47  N.  Y.  423;  Porter  v.  Parmly, 

mortgagor  for  the  balance  due  on  the  52  N.  Y.  188;  Winchesters.  Ball,  S4Me. 

mortgage,  held,  that  though  he  gave  no  558. 

formal  discharge  he  could  not  afterwards  Attachment  in  a  suit  on  a  note  does 

enforce  the  mortgage  a^inst  the  buyer  not  release  a  chattel  mortgage  given  to 

of  the  chattel.     Rickerson  v.   Raeder,  4  secure   it.     Thurber  v,  Jewett,  3  Mich. 

Abb.   A  pp.   Dec.  (N.  Y.)  60.      Compare  295. 

Oswald  V,  Hayes,  42  Iowa,  104.  8.  Olcott  v.  Railroad.  40  Barb.  (N.  Y.) 

But  a  payment  made  to  the  mortgagee  179;  Davis  v.  Rider,  s  Mich.  423. 
by  a  third  party  who  is  under  no  obliga*  Where  the  owner  of  land  which  is 
tion  to  pay  the  debt  will  not  operate  as  a  leased  to  the  owner  of  personalty  there- 
satisfaction  of  it.  unless  it  is  manifestly  on  purchases  the  personalty  and  the 
the  intention  or  interest  of  the  party  mak-  lease,  the  purchase  will  not  operate  to 
ing  the  payment  that  it  should  so  operate,  extinguish  the  lien  of  an  existing  chattel 
Walker  v.  Stone,  20  Md.  195.  See  Mc-  mortgage  thereon,  nor  prevent  its  en- 
Lemore  v»  Pinkston,  31  Ala.  266.  forcement  by  one  to  whom  the  mortgage 

A   bequest  of  money   by.  the  chattel  has  been  assigned  after  such  purchase, 

mortgagee  to  the  mortgagor  does  not  ex-  Denham  v,  Sankeyy'^sS  Iowa,  269. 

Unguish  the  mortgage  debt  pro  tanto  un-  4.  Sumner  v.  Bachelder,   30  Me.  35. 

less  there  Is  something  in  the  terms  of  But  an  extension  of  time  does  not  affect 

Che  bequest  to  show  such  an  intention,  the  mortgagee's  right  to  possestion  al* 

Harrington  v,  Bnttao,  23  Wis.  541.  ter    breach    of   condition.      Bowent  9. 
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gaged  property,  and  will  not  be  barred  till  a  suit  for  it  b.^  A 
chattel  mortgage  may  also  be  discharged  by  presenting  to  the 
proper  officer  a  deed  or  certificate  from  the  mortgagee  that  the 
mortgage  is  satisfied,  and  by  an  appropriate  entry  to  that  effect 
upon  the  records/^ 

18.  Bights  of  Action  in  Mortgagee.— Where  a  chattel  mortgage 
contains  an  acknowledgment  of  a  specific  indebtedness  from  the 
mortgagor  to  the  mortgagee,  and  declares  that  the  property 
therein  described  is  transferred  as  security  for  the  payment  of  the 
same,  the  mortgagee  may  sue  for  the  debt  at  its  maturity,  without 
being  compelled  to  resort  first  to  the  property.  He\may  in  case 
of  a  tortious  conversion  of  the  goods,  maintain  replevin  (or  other 
appropriate  action)  against  the  mortgagor  or  his  alienee.^    The 

Benson,  57   Mo.  26.     Though  it  may  as  How.    Pr.  (N.  Y.)  368.     Sec  Jones  v, 

against  an  innocent  purchaser.      Cieck-  Turck,  33  Iowa,  246;  Hall  v.  Forqueroo, 

ley  v.'Huil,  30  Ga.  838.  2  Litt.  (Ky.)  329. 

A    mortgagee    on  personal    property  But  no  action  will  lie  unless  the  moit- 

does  not  release  the  property   from  the  gage   contains   a  specific   agreement  to 

litn  of  his  mortgage  by  )\js  mere  silence  pay  the  debt,  or  a  distinct  acknowledg* 

on  being  informed  that  a  portion  of  the  ment  of  it»    Culver  t/.  Stsson.    3  N.  Y. 

property  has  been  disposed    of  by    the  264;  Weed  v,  Covill,   14  Barb.  (N.  Y.) 

mortgagor    and    delivered     to    another  242. 

creditor.     Patterson  v,  Taylor,  15   Fla.  The  mortgagee  may  waive  his  claim 

336.                               *  under    the    mortgage    and    attach    the 

A  chattel  mortgage,  though  under  seal,  property   to    secure    his    debt,   without 

may  be  released  by  a  subsequent  parol  violating  any  of  the  mortgagor's  rights, 

contract,  and  the  mortgagor,  when  sued  Buck  v.  Ingersoll,  iz  Mete.  (Mass.)  22^. 

for  the  recovery  of  the  thing  mortgaged.  Or,  in  case  of  apprehended  danger  or 

may  show  such  parol  contract  in  bar  of  loss  of  the  goods,  be  may  apply  to  have 

the  action,  although  the  mortgage  debt  a  receiver  appointed.     Rose  v.  Bevan, 

is  unpaid.     Wallis  v.  Long,  16  Ala.  738;  10  Md.  466. 

Acker  v.  Bender.  33  Ala.  230.  4.  Where  the  mortgage  stipulates  for 

1.  Almy  V.  Wilbur,  2  Wood  &  M.  (U.  continued  possession  by  the  mortgagor, 
S.  Cir.)  371;  Grain  v,  Paine,  i  Cush.  but  that  the  mortgagee  may  take  pos* 
(Mass.)  483.  session  on  default  or  in  case  the  former 

Where  a  statute  declares  that  chattel  attempts  to  sell  or  remove  the  property, 
mortgages  duly  recorded  shall  be  good  the  mortgagee  may  bring  replevin,  al- 
as against  creditors  for  not  exceeding  though  the  debt*  is  not  due,  if  the  mort- 
one  year,  it  is  held,  that  as  between  the  gagor  removes  the  property  from  the 
parties  such  a  mortgage  might  be  good  county.  Russell  v.  Butterfield,  21  Wend, 
for  any  length  of  time.  Laubenbeimer  (N.  Y.)30o;  Woodruff  v.  Halsey,  8  Pick. 
v.  McDermott,  5  Mont.  512.                    •  (Mass.)  333. 

2.  Verm.  Rev.  Laws  1880.  g  1970;  But  there  is  no  conversion  of  the  prop- 
New  York  act  1879,  c*  i?'*  §  'i  Minn,  erty  if  there  is  no  intent  or  act  of  placing 
Genl.  Stats.  1878,  c.  39,  §  13  ;  Texas  it  beyond  the  mortgagee's  reach.  Met- 
act  1879,  c.  127,  g  5;  Mont,  act,   1881,  calf  v.  McLaughlin,  122  Mass.  84. 

p.  3.  g  II.  A  mortgagor  of  chattels  in  possession. 
Where  a  chattel  mortgage  g^ven  to  who  mortgages  the  entire  property  to 
secure  several  notes  was  released  of  another  without  notice  of  the  existing 
record  by  the  mortgagee,  who  had  pre-  mortgage,  and  permits  him  to  take  pos- 
viously  assigned  the  notes  and  supposed  session,  is  liable  to  the  first  mortgagee 
they  had  been  paid,  heldy  that  such  re-  in  trover  for  a  tortious  conversion.  Mil- 
lease  would  not  discharge  the  mortgagee  lar  v.  Allen,  10  R.  L  49. 
as  to  any  unpaid  notes  in  the  hands  of  After  breach  of  condition  the  mort- 
the  assignee.  Martindale  v.  Burch,  57  gagor's  possession  is  adverse,  and  no  de< 
Iowa.  291.  mand  need  precede  the  mortgagee's  suit 
S.  Elder  v.  Rouse,  15  Wend.  (N.  Y.)  for  the  goods.  Nordman  v.  Wilkins,  aS 
9i8;  Sterling  v.  Rogers,  25  Wend.  (N.  Ark.  191. 
Y.)  658;  Coleman  v.  Van  Rensselaer,  44  A  mortgagee  of  personal  property  of 
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title  of  the  mortgagee  is  sufficient  to  enable  him  to  bring  trover 
or  trespass  against  any  third  person  who  has  unlawfully  converted 
the  chattels,  or  detinue  or  replevin  to  recover  their  possession.^ 

And  he  may  bring  an  action  for  damages  to  his  reversionary  in- 

a  decedent  may,  on  default  of  j^yment,  Moore,   50  Mo.  511;    Worthingtoo    v, 

replevy  the  same  from   the  widow,  al-  H anna,  33  Mich.  530. 

though  it  has  been  duly  appraised  and  No  parol  understanding  between  mort- 

set  off  to  her  by  the  proper  court.     She  gagor  and  mortgagee  respecting  the  pos- 

reay  then  redeem.     Keeker  v.  Kilgore,  session  of  mortgaged  chattels  can  afford 

62lDd.  10.  any  protection  against  the  mortgagee's 

The  mortgagee  has  an  equitable  lien  action  of  trover  to  third   persons  who 

for  the  payment  of  the  mongage  debt  on  have  unlawfully  converted  the  property, 

(he  proceeds  of  a  sale  of  the  goods  by  Harvey  v,  Mc Adams,  32  Mich.  472. 

the  assignee  of  the  mortgagor  for  the  A  mere  naked  trespasser  sued  by  the 

benefit  of  creditors.     Wilson  v.  Gray,  2  mortgagee  in  trover  for  the  conversion 

Stockt.  (N.  J.)  323.  of    the  property    cannot    question    the 

Btplsvia  agiliast  PnrshMor.  —  If  the  mortgagee's    dealings    with    the  mort- 

mortgagorof  chattels  mingles  them,  pur-  gaged  goods.     Broughton  v.  Atchison, 

posely  or  carelessly,  .with  his  own  and  52  Ala.  62. 

sells  the  whole  mass,  the  mortgagee  can  Where    the  mortgagor  of   goods,  of 

replevy  the  whole  from  the  purchaseV,  which  the  mortgagee  had  the  right  of 

io  the  absence  of  evidence  by  which  the  immediate  possession  by  a  mortgage  duly 

mortgaged  goods  can  be  distinguished  recorded,  induced  the  mortgagee  by  false 

from  those   not  covered  by   the   mort-  and  fraudulent  representations  to  allow 

gage.    Adams  v,  Wildes,  107  Mass.  123.  the  goods  to  remain  in  his  possession  for 

A  stijNilatton  in  a  chattel  mortgage  a  certain  period,  during  which  the  mort- 
that  the  mortgagor  shall  remain  in  pos-  gagor,  for  the  purpose  of  defrauding  the 
session  until  breach  of  condition  is  per-  mortgagee,  sent  the  goods  to  an  auction- 
sonal  to  the  mortgagor  and  cannot  be  eer,  by  whom  they  were  sold  and  the  pro- 
assigned  or  transferred.  The  mortgagee  ceeds  paid  over  to  the  mortgagor, i^Zi/, that 
is  therefore  not  precluded  from  bringing  the  mortgagee  might  maintain  trover  for 
trover  for  the  property,  before  breach  of  the  goods  against  the  auctioneer,  al- 
ihe  condition,  against  a  purchaser  from  though  the  latter  did  not  participate  ia 
the  mortgagor.  Ballune  v,  Wallace,  2  the  fraud  of  the  mortgagor  and  had  no 
Rich.  (S.  Car.)  80.  See  McCandless  v,  knowledge  in  fact  of  the  existence  of  the 
Moore,  50  Mo.  511.  Compare  Hathaway  mortgage.  Coles  v,  Clark,  3  Cush. 
r.  Brayman.  42  N.  Y.  322;  s.  c,  i  Am.  (Mass.)  399. 

Rep.  524;  Bailey  v.  Godfrey,  54  III.  507;  But  a  voluntary  donee  or  bailee  of  the 

Skiff  V.  Solace,  23  Vt.  279.  mortgagor  may  show  payment  of   the 

A  mortgagee  of  chattels,  one  of  which  mortgage  debt,    when   sued  in  trover. 

has  been  sold  by  the   mortgagor  to  a  Sanders  v.  Knox,  57  Ala.  80. 

hmia  fide  purchaser  for  value,  may  be  XMSvrt  of  DuugM. — If  any  third  per- 

compelled  to  exhaust  the  others  before  son  unlawfully  takes  the  property  from 

resorting  to  the  one  sold;  but  he  cannot  the  possession  of  the  mortgagor,  he  Is 

be  char^Mi  with  laches  by  the  purchaser,  liable    for  more  than  merely    nominal 

in  case  the  mortgagor  has  converted  the  4amages.     Tallman  v.  Jones,  13  Kans 

other  property,  unless  the  latter  can  sho^w  438. 

that  the  otheir  property  would  have  been  ttorage  (Hutffis. — A  mortgagee  of  chat- 
sufficient,  without  that  sold,  to  satisfy  tels  who  does  liot  authorize  the  mort- 
the  mortgage.  High  v.  Brown,  46  Iow|,  ga^^r  to  store  them  cannot  be  made 
259.  liable  to  one  with  whom  the  mortgagor 

1.  Holmes    v,    Sprowl,    31    Me.    73;  stores  them  for  storage  charges.  Storms 

Hotchkiss  V,    Hunt,  49  Me.  213;  Pratt  v.  Smith,  137  Mass.  201. 

V.  Harlow,  16  Grav  (Mass.),  379;  Good-  Offloor  Lsvylag  Attaefamsnt. —Whether 

ingtr.  Shea,  103  Mass.  360;  Langdon  v.  the  mortgagee  can  recover  possession  of 

Buel.   9  Wend.  (N.  Y.)  80;  Howland  v,  the  chattels  from  a  sheriff  or  other  officer 

Willett,  3  Sandf.(N.Y.)  607;  Montgomery  who  has    attached    them  or   levied   on 

V.  Kerr,  i  Hill  (S.  Car.),  291;  Hopkins  them  under  execution,  will  depend  upon 

'*i.  Thompson,  2  Port.  (Ala.)  433;  Sumps  whether,   under  the  circumstances,  the 

V,  Gilman.  43  Miss.  456;  Brown  v,  Phil-  mortgagor's  interest  was  still  subject  to 

lips,  3    Bush  (Ky.),    656 ;    Ashley    v.  seizure  and  sale.     See  Hull  v.  Carnley^ 

Wrif^t.  19  Ohio  Sl  291;  McCandless  v.  11  N.  Y.  501;  Shioners  v.  Brill,  38  Wis. 
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terest  although  he  has  not  a  right  to  immediate  possession.^ 
When  personal  property  is  mortgaged  to  several  persons  to  secure 
debts  owing  to  them  separately  by  the  mortgagor,  and  by  the 
terms  of  the  mortgage  the  whole  property  is  forfeited  by  a  single 
default,  it  is  forfeited  to  the  holders  of  the  mortgage  jointly,  and 
^they  become  tenants  in  common  of  the  whole  property.*    • 

17.  Mortgagee's  Bight  to  take  Posaevsion  on  Defiaiilt.— At  common 
law,  whe.n  the  mortgagor  of  personal  property  makes  default  in 
the  payment  of  the  debt  at  maturity,  the  mortgagee  has  a  right  to 
take  immediate  possession  of  the  property.^  But  he  should  take 
possession  of  the  goods  at  once,  upon  maturity  of  the  debt,  or  en- 
deavor to  do  so  with  sufficient  diligence ;  otherwise  he  will  lose 
his  lien.^  The  holder  of  a  chattel  mortgage  securing  a  debt 
falling  due  at  different  times,  or  payable  by  instalments,  is  not 


648;  Brayley  v.  Byrnes,  20  Minn.  435; 
Nelson  v.  Ferris,  30  Mich.  497;  Worth- 
ington  V.  Hanna,  23  Mich.  530. 

If  the  mortgagee  holds  two  mortgages 
made  by  the  same  debtor,  each  con- 
veying different  articles  and  to  secure 
different  demands,  and  all  the  property 
is  attached  in  a  suit  against  the  mort- 
gagor, a  statement  and  demand,  to  the 
officer,  sufficient  as  to  one  mortgage, 
will  avail /r<0  tanto  though  it  be  insuffici- 
ent as  to  the  other.  Simonds  v,  Parker, 
.3  Mete.  (Mass.)  144. 

A  mortgagee  of  goods  not  in  posses- 
sion cannot  maintain  trespass  or  trover 
against  a  creditor  of  the  mortgagor  levy- 
ing an  execution  on  the  property. 
Goulet  V.  Asseler,  22  N.  Y.  225.  Com- 
pare Long  Dock  Co.  v,  Mallery,  X  Beas- 
ley  (N.  J.).  94. 

1.  Googins  V,  Gilmore,  47  Me.  9; 
Forbes  v.  Parker.  16  Pick.  (Mass.)  462. 
See  Manning  v.  Monaghan,  23  N.Y.  539; 
Ferguson  v.  Thomas,  26  Me.  499. 

Where  a  chattel  mortgage  is  given  to 
secure  a  debt  payable  in  instalments,  the 
title  of  the  mortgagee  becomes  as  perfect 
upon  default  in  the  payment  of  an  in- 
stalment as  upon  a  default  in  the  pay- 
ment of  the  whole  debt.  Halstead  v. 
Swartz,  I  Thomp.  &  C.  (N.  Y.)  559. 

But  a  chattel  mortgage  payable  on  de- 
mand cannot  become  absolute  until  ae- 
mand  made.  Ely  v.  Carnley,  19  N.  Y. 
496. 

8.  Tyler  v.  Taylor,  8  Barb.  (N.Y.) 585; 
Howard  v.  Chase,  104  Mass.  249. 

A  chattel .  mortgage  appearing  by  its 
terms  to  have  been  given  to  a  second  in- 
dorser  of  two  notes  to  secure  their  pay- 
ment, may  be  shown  by  parol  to  have 
been  intended  as  a  security  for  all  the 
indorsers,  and  may  thereupon  be  enforced 
by  the  first  indorser.  Batnbridge  v. 
lUcbmood,  17  Hun  (N.  Y.),  391. 


S.  Talman  v.  Smith,  39  Barb.  (N.  Y.) 
390;  Brown  v.  Phillips,  3  Bush  (Ky.), 
65^;  Lacey  v,  Giboney,  36  Mo.  320. 

If  possession  of  personal  property  be 
ri^htifuUy  taken  by  the  mortgagee,  the 
failure  to  sell  the  property  will  not  make 
the  possession  wrongful.  Bradley  v, 
Redmond,  42  Iowa,  452. 

The  mortgagee  cannot  be  deprived  of 
his  possession  under  a  subsequent  levy 
of  attachment  on  execution  against  the 
mortgagor.    Nelson  v,  Wheelock,  46  IlL 

25. 

But  he  cannot  hold  the   property  as 

pledgee  if  the  mortgage  proves   to  be 

void.    Janvrin  v,  Fogg,  49  N.  H.  340. 

Taking  mut  be  Peaceable. — A  mort- 
gagee of  personal  property  has  no  right 
to  take  it  out  of  the  mortg^agor's  pos- 
session by  force  or  threats,  although  the 
law  day  has  passed  and  the  mortgage 
contains  an  express  power  authorizing 
him  to  taken  possession  on  default. 
Thornton  v,  Cochran,  51  Ala.  415;  Mc- 
Clure  V,  Hill,  36  Ark.  268. 

But  the  mortgagor's  permission  is  not 
necessary,  if  there  is  no  breach  of  the 
peace.  Braley  9.  Byrnes,  21  Minn.  482; 
Street  v.  Sinclair,  71  Ala.  no;  Burns  v, 
Campbell,  71  Ala.  271. 

In  an  action  of  trespass  by  mortgagor 
against  mortgagee  for  entering  on  the 
mortgagor's  premises  and  taking  and 
carrying  away  the  mortgaged  chattels,  it 
is  a  good  defence  that  the  money  was 
past  due  at  the  time.  Nichols  «/.  Web- 
ster, I  Chand.  (Wis.)  203. 

The  mortgagee  of  personal  property 
has  an  implied  irrevocable  license,  after 
foreclosure,  to  enter  in  a  peaceable  and 
reasonable  manner  upon  the  premises  of 
the  mortgagor  and  take  away  the  goods 
mortgag^i.  McNeal  v,  Emerson,  15 
Gray  (Mass.),  384. 

4.  Travis  v,  McCormick,  i  Mont.  Ter. 
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bound  to  wait  until  the  last  payment  matures  before  seizing  and 
selling  the  mortgaged  chattels.^  A  clause  in  a  chattel  mortgage 
providing  that  if  the  mortgagee  shall  at  any  time  deem  himself  in- 
secure he  may  take  possession  and  sell  the  property,  vests  in  him 
an  absolute  discretion,  and  his  right  so  to  take  possession  does 
not  depend  on  his  having  reasonable  grounds  for  deeming  himself 
insecure.* 

li,  Foreelofiire.— Although  by  a  mortgage  of  chattels  the  legal 
title  is  vested  in  the  mortgagee,  subject  to  the  mortgagor's  right  to 
perform  the  condition,  and  after  default  such  legal  title  is  said  to 
become  absolute,  leaving  a  mere  equity  of  redemption  in  the  mort- 
gagor^ the  title  is  dlily  a  legal  title,  and  the  equity  can  be  disposed 
of  on]y  by  an  action  in  equity  to  foreclose,  or  by  a  sale  under  a 
power  contained  in  the  mortgage,  or  possibly  by  lapse  of  time.* 
And  it  is  well  settled  that  eguity  will  take  cognizance  of  a  bill  to 
foreclose  a  chattel  mortgage.*     A  person  to  whom  the  chattel  mort- 

148;  Buroham  V.   Mailer,   61    111.    453;  for  doing  so  if  he  had  reason  to  think,  and 

Ar§[all  V.  Seymour,   4  McCrary  (U.  S.  did  think, that  he  had  been  overreached  in 

Cir.),  55.  regard  to  the  value  of  the  property;  and 

What  is  a  reasooable  time  within  which  there  would  be  no  conversion  in  taking  it 

loiakt  possession,  after  default,  depends  if  the  mortgagee's  interest  exceeded  the 

on  iht  situation  of  the  parties  and  the  value.    Botsford  ?/. Murphy, 47  Mich. 536. 

circnmstances  of  the    case.     Arnold  v,  A    chattel    mortgage  for   (loo  on   a 

Slock.  Si  111.  407.    See  Jones  v.  Turck,  growing    crop    and    a  mare  worth  $50 

33  Iowa,  246.  provided   that  if  the  mortgagee  at  any 

Amortgageeof  personal  property  which  time    should  deem    himself  unsafe    he 

bas  never  come   into  his  possession  is  might  take  possession  and  sell.     Htld, 

not  bound,  after  garnishment  by  an  at-  that  the  failure  of  the  crop  justified  the. 

tacbing  creditor  ofthe  mortgagor,  to  take  taking  possession  of  the  mare.     Allen  ff 

possession  of  the  property  for  the  benefit  Vose,  34  Hun  (N.  Y.).  57. 

of  such  creditor;  and  he  cannot,  in  the  Attampt  to  6«1L  —  The  filing  by   the 

absence  of  fraud  or  collusion,  be  held  mortgagor  of  a   voluntary    petition    in 

liable  for  the  same  though  it  exceeded  in  bankruptcy    is    an    **  attempt    to    sell  '* 

value  the  amount  of  his  mortgage.  Cur-  within  the  meaning  of  the  usual  clause  in 

tis  t.  Raymond,  29  Iowa,  52;  First  Nat  chattel  mortgages.     Moore  v.   Young,  4 

Bank  v.  Perry,  29  Iowa,  266.  Biss.  (U.  S.  Cir  )  128. 

L  McConnell    v,    Scott,   67   111.    274;  So  is  a  seizure  by  distress.     Conkey  v. 

Barbour  v.  White,  37  111.  164;  Chapin  v.  Hart,  14  N.  Y.  22. 

Whitsett.  3  Colo.  315.  But  not  an  attachment  in  due  course 

2.  Hnebner  v.   Koebke;  42  Wis.  319;  of    law.       Carpenter   v.    Town,  Hill  & 

Werner  v,  Bergman.  28  Kan.  60;  s.  c,  42  Denio  (N.  Yi),  72. 

Am.  Rep.  152.    Compare  Furlong  x'.  Cox,  8.  Stoddard  v.  Dennison,  38  How  Fr. 

77  HI.  293.  Roy  w.  Goings,  96  111.   361;  (N.  Y.)  296;  Charter  v.  Stevens.  3  Denio 

8.  c,  36  Am.  Rep.  151.  (N.  Y.),   35;  Broadhead  v.   McKay,   46 

Under  such  a  clause  he  may  take  pos-  Ind.  59s;  Kemp  v.   Westbrook,  i  Ves. 

session  of  the  property  before  the  matur-  278. 

ity  of  the  debt  and  sell  it  without  de-  4.  Slade  v.  Rtgg.  3  Hare,  35;  Wayne 

manding  payment  from   the  mortgagor  v.  Hanham,  9  Hare,  62;  Kemp  v,  West- 

or  giving  him  notice  of  the  sale.     Hug*  brook,  I  Ves.  278;  Briggs  r.  Oliver,  68 

gans  V.  Fryer,  I  Lans.  (N.  Y.)  276.  N.  Y.  336:  Davis  v.  Banks,  2  Sweeney 

His  sense  of  insecurity  must  be  based  (N.  Y.),  184:  Hall  v.  Bellows.  11  N.  J. 

on  facts    arising    since    the    mortgage.  Eq.  333,  Freeman  v.  Freeman,  2  Green 

Barren  v.  Hart,  42  Ohio  St.  41;  s.  c,  51  (N.  J.),  44:  Farrell  v.  Bean,  10  Md.  2I7)> 

Am.  Rep.  801.  Bryan  v.  Robert,  i  Strobh.  Eq.  (S.  Car.) 

Under  a  clause  in  a  chattel  mortgage  334;  Brown  v.  Greer,  13  Ga.  285;  Blake- 
empowering  the  mortgagee  to  take  pos-  more  v.  Taber.  22  Ind.  466;  Broadhead 
session  whenever  he  should  deem  him-  v,  McKay,  46  Ind.  595:  Dupuy  t/.  Gib- 
self  insecure,  he  w^uld  have  good  cause  son,  36  111.    197;  Packard  v,  Kingman, 
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gagor  has  sold  and  delivered  the  goods  is  a  proper  party  defendant 
to  an  action  to  foreclose  the  chattel  mortgage ;  being  in  possession 
as  owner,  it  is  necessary  to  join  him  in  order  to  foreclose  his  equity 
of  redemption  and  to  subject  the  property  in  his  hands  to  sale.* 

19.  Sale  for  Breach  of  ConditioiL — If  the  mortgagee,  in  addition 
to  his  legal  rights,  desires  to  extinguish  the  mortgagor's  equity  of 
redemption  after  forfeiture,  he  must  either  resort  to  foreclosure 
proceedings  (as  above)  or  else  make  a  bona  fide  sale  of  the  property 
under  the  power  contained  in  the  mortgage/-*  But  to  be  effective 
for  this  purpose  the,  sale  must  be  fair  and  in  good  faith,  and  not 
clandestine  or  collusive.*     The  mortgagee  himself  may  purchase 

II  Iowa,  219;  Forepaugh  v,  Pryor,  30  another  mortgage  on  the  same  property. 
Minn.  35;  Smith  v.  Quartz  Co.,  14  Cat.  Gregory  v.  Cable,  26  N.  J.  Eq.  178. 
242.  The  personal  representative  of  a  de- 
Bills  to  foreclose  chattel  tnort gages  are  ceased  chattel  mortgagee,  and  not  bis 
entertained  on  the  ground  that  the  prop-  heir,  should  file  the  bill  to  foreclose, 
erty  may  be  sold  under  direction  of  the  Harrison  v.  Harrison,  i  Call  (Va.).  419. 
court,  and  that  all  the  rights  of  the  par-  2.  Porter  v.  Parmly,  43  How.  Pr.  (N*. 
ties  may  be  ascertained  and  enforced  in  Y.)  445;  Stoddard  v.  Denison,  2  Sweeney 
one  proceeding.  Bryant  v,  Robert,  i  (N.  Y  ),  54;  Chapman  v.  Hunt,  13  N.  J. 
Strobh.  Eq.  (S.  Car.)  334.  Eq.   370;  Hall  v.  Bellows,  n  N.  J.  Eq. 

A  bill  in  equity  may  be  maintained  to  333;  Wilson  v.  Brannan,  27  Cal.  258. 

fbreclose  a  chattel  mortgage  where  there  Where  a  chattel  mortgage  is  made  to 

are  successive  liens  and  incumbrances  two,  to  secure  their  separate  claims,  a 

on  the  mortgaged  property  and  various  sale  for  condition  broken  may  be  made 

rights  and  interests  to  be  adjusted;  but  by  either  creditor,  and  the  purchaser,  as 

if  the  amount  is  small,  and  there  are  no  owner  of  the  vendor's  undivided  inter- 

adverse  claims  or  other  liens  or  mort-  est,  would  become  a  tenant  in  common 

gages,  the  remedy  by  notice  and  sale  of  with  the  other  creditor.   Wilson  v.  Bran- 

■^he  property  is  sufficient.     Dupuy  v,  Gib-  nan,  27  Cal.  258. 

son,  36  HI.  197.  3.  Bird  v.  Davis,   14  N.  J.  Eq.  467; 

After  personal  property  under  mort-  Walker  v.  Stone,  20  Md.  1*95;  Charter  v. 

gage  has   been  attached,  and  the  mort-  Stevens,  3  Denio  (N.  Y.).  35;  Stoddard 

gagee  summoned  as  trustee,  he  cannot  z^.  Denison.  2  Sweeney  (N.Y.),  64;  Cham- 

,                      give   notice  and   foreclose.     Hobart   v.  berlain  v.  Martin,  43  Barb.  (N.  Y.).  607; 

Jouvett,  6  Cush.  (Mass.)  105.  Ashton  v,  Corrigan,   L.   R.   13  Eq.   76; 

A  notice  of  intention- to  foreclose  a  Freeman  v.  Freeman,  2  Green  (N.  J.), 

chattel  mortgage  given  to  secure  a  debt  44;  Williams  v.  Hatch,  38  Ala.  338. 

payable  on  demand  is  equivalent  to  a  The  conduct  and  fairness  of  a  sale  of 

demand  of  payment  of  the  debt,  and  con-  chattels  by  a  mortgagee  and  the  rights  ac- 

stituies    a  breach    of  condition  of    the  quired  under  it,  are  always  open  to  inves- 

mortgage  and  entitles  the  mortgagee  to  ligation  at  the  instance  of  the  mortgagor? 

^possession.       Goodrich     v,    Willard,    2  On   this  account   a  sale  under  judicial 

Gray  (Mass.).  203.  sanction  is  safer,  and  where  the  amount 

Contents  of  Bill. — A  bill  to  foreclose  a  is  large,  advisable.  Freeman  v.  Free- 
chattel  mortgage  should  show  of  what  man,  2  Green  (N.  J.),  44. 
the  property  consists,  the  mortgagor's  Notioe. — In  most  of  the  States  the 
title  or  claim  of  title  to  it,  and  that  it  is  mortgagee  must  give  the  mortgagor  no- 
within  the  jurisdiction  of  the  court,  tice  of  the  sale,  either  by  mail,  person- 
Chapman  V,  Hunt,  I  McCarter  (N.  J.),  ally,  by  publication,  or  by  posting, 
149.  within  a  prescribed  period  before  sale. 

1.  Trittipo  V,  Edwards,   35  Ind.  467.  See  statutes  generally. 

Compare  Sears  v,  Abrams.  10  Oreg.  499.  When    the   mortgage   itself    provides 

A  mortgagor  of  a  chattel  who  has  specially  how  and  upon  what  notice  the 
parted  with  his  interest  and  against  mortgagee  may  sell,  these  express  provi- 
whom  no  relief  is  demanded  in  a  suit  to  sions  preclude  all  implications  on  the  sub- 
foreclose,  is  not  a  necessary  party  to  ject  and  must  be  accurately  followed, 
the  suit.  Farnsley  V.  Anderson  Foundry  Flanders  z^.  Chamberlain,  24  Mich  305. 
Works,  90  Ind.  120.  Compare  Whitaker  v.  Sigler,  44  Iowa, 

Nor  is  the  mortgagor  of  the  holder  of  419. 
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the  chattel  at  a  fair  sale  under  the  power  contained  in  the  mort- 
gage. Such  purchase  is  good  at  law,  and  if  voidable  in  equity,  it 
would  only  be  so  for  unfair  dealing,  and  only  at  the  instance  of  in- 
terested parties.^  A  mortgagee  of  personal  property  who  sells  the 
same  under  a  power  of  sale  clause  in  the  mortgage  must  account 

to  the  mortgagor  for  any  surplus  above  the  debt  and  expenses.^ 

PaUs   cr   PriT&t*     Iftl*. — ^A    chattel  eer  or  giving  any  new  notice  to  the  moit- 

mortgage  provided  that  in  case  of  de-  gagor.     Hosmer   v.    Sargent,    8    Alien 

fault  io  payment,  the  mortgagee  might  (Mass.),  97. 

sell  the  mortgaged  property  without  Caveat  Emptor. — On  a  sale  of  chattels, 
specifying  the  mode  of  sale.  It  also  announced  as  made  by  virtue  of  a  mort- 
provided  that  If  he  deemed  himself  un-  gage,  there  is  no  implied  warranty  of 
safe  at  any  time  tiefore  payment,  he  title.  Harris  v,  Lynn,  25  Kans.  2S1;  s. 
might  sell  the  property  at  public  or  pri-  c,  37  Am.  Rep.  253. 
vate  sale.  HeU^  that  upon  default  in  pay-  Where  a  mortgaged  chattel  is  adver- 
ment  the  mortgagee  coald  sell  the  prop-  tised  for  sale,  and  sold  subject  to  the 
erty  at  private  sale,  and  that  the  vendee's  mortgage,  purchasers  have  sufficient  no- 
title  would  be  perfect  if  the  sale  was  fair  tice  of  the  mortgage  to  estop  them  from 
and  hna  fide^  although  no  notice  of  it  contesting  it  on  the  ground  that  it  was 
was  given  to  the  mortgagor.  Chamber-  not  duly  placed  on  file.  Kellogg  v,  Se- 
lain  V.  Martin,  43  Barb.  (N.  Y.)  607;  cord,  42  Mich.  318. 
Ballon  V.  Cunningham,  60  Barb.  (N.  Y.)  1.  Olcott  z/.  Railroad,  27  N.  Y.  546; 
425.  Hart  V.  Ten  Eyck,  2  Johns.  Cb.  (N.  Y.) 

Islt  for  Cash. — The  power  of  sale  con-  100;  Charter  v.  Stevens,  3  Denio  (N.  Y.), 

fers  upon  the  mortgagee  no  right  to  bar-  35;  Black  v.  Hair,  2  Hill  Ch.  (S.  Car.) 

ter  the  property  or  to  dispose  of  it  other-  622;  Lyon  v,  Jones,  6  Humph,  (Tenn.) 

wise  than  for  cash.     Edwards  v.  Cottrell,  533;   Bean    t/.    Barney,    10    Iowa,   498; 

43    Iowa,    I94«      Compare    Williams    v,  Wright  v,  Ross,  36  Cal.  4x4.     See  also 

Hatch,  38  Ala.  338.  New  Hamp.  Gen.  Laws  1878,  c.  137,  §21; 

Bio— Iv  la]M.^A  mortgagee's  sale  Mich.  Suu.  §  6200;  Minn,  act  1885,  c. 

of  the  residue  of  the  mortgaged  chattels,  171:  Nebr.  Corop.  Stats,  pt.  i,  c.  12,  §  7; 

alter  enough  have  been  sold  to  pay  the  Dak.  act  1885,  c.  32.     Compare  Pulver  v, 

debt  and  costs,  is  a  conversion  of  them  Richardson,  3  Thomp.  &  C.  (N.  Y.)  436; 

for  which  he  is  liable  to  the  mortgagor.  Buffalo  Steam-engine  Works  v.  Sun  Ins. 

Griswold  v.  Morse,  S9  N.  H.  211;  Beck-  Co.,  17  N.  Y.  403;  Korns  v.  Shaffer,  27 

ley  V.  Monson,  22  Conn.  299;  Charter  v.  Md.  83;    Imboden  v.  Hunter,   23  Ark. 

Stevens,  3  Denio  (N.  Y.),  33;  West  v.  622;  Beard  v.  Westerman,  32  Ohio  St. 

Crary,  47  N.  Y.  423;  Stromberg  v.  Lind-  29;  Pettibone  v,  Perkins,  6  Wis.  616. 

berg,  25  Minn.  513;  Bellamy  v.   Dowd,  Where    the    mortgagee    in    a   chattel 

II  Iowa,  285.  mortgage  buys  the  mortgaged  property 

A  chattel  mortgage  provided  that  goods  at  a  sale  made  at  his  instance  for  the 

seized  under  it  should  be  sold  at  public  amount   of    the    debt    and    costs,    and 

auction  after  notice,  and  that  the  power  neither  the  mortgagor  nor  his  creditors 

of  sale  should  be  limited  to  so  much  of  complain  of  any  irregularity  in  the  sale, 

the  property  as  the  sale  should  show  was  the  mortgagee  cannot  call  in  question  its 

needed  to  pay  the  debt.     The  mortgagee,  regularity,  and  the  purchase  by  him  is  a 

however,  retailed  part  of  the  goods  at  payment  of  the  mortgage  debt.     Massey 

private  sale.     Held^  that  the  mortgagor  v,  Hardin,  81  111.  330. 

could  elect  to  have  the  amount  to  be  sold  8.  Flanders  v.  Thomas,  12  Wis.  410; 

asceruined  as  in  other  cases,  and,  in  suit  Pettibone  v.  Perkins,  6  Wis.  616;  Kohl 

on  the  mortgage  note,  the  jury  should  v.  Lynn,  34  Mich.  360;  Korns  v,  Shaffer, 

have  been    charged  to  find  the    market  27  Md.  83;  Moore  v.  Aylett,  i   Hen.  ^ 

value  of  the  goc^  sold  at  private  sale.  M.  (Va.)  29;  Bryan  v,  Robert,  i  Strobh. 

Botsford  V.  Murphy,  47  Mich.  537.     See  Eq.  (S.  Car.)  342. 

Alger  V.  Farley,  19  Iowa,  518.  But  he  is  not  accountable  for  profits 

A4)oarB»0at. — In    the  exercise  of   a  unless  it  appears  that  he  received  profits 

power  of  sale  in  a  chattel  mortgage,  the  before  the  sale.  Moore  v,  Aylett,  i  Hen. 

mortgagee  has  a  right,  in  the  exercise  of  &  M.  (Va.)  7  > 

a  reasonable  discretion,to  adjourn  the  sale  Where  the  mortgagor  accepts,  either 

from  time  to    time,   without    ^oing  so  expressly  or  by  legal  intendment,  any  of 

through  the  agency  of  a  licensed  auction-  the  proceeds  of  Uie  sale,  he  is  thereby 
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20.  Bights  of  S^ond  Hortgagees.— Where  two  or  more  mortgages 
of  the  same  chattels  are  made  and  recorded  at  the  same  time,  the 
mortgagees  are  entitled  to  hold  the  property  in  proportion  to  the 
amounts  of  their  respective  claims.^  An  agreement  by  the  parties 
thereto,  that  one  of  two  mortgages  executed  at  the  same  time 
shall  be  the  prior  lien,  will  be  enforced  as  between  the  parties, 
although  the  mortgage  postponed  was  first  recorded.*  A  subse- 
quent  mortgagee  of  chattels  to  secure  previous  indebtedness,  who 
has  notice  of  a  senior  mortgage,  is  not  a  mortgagee  in  good  faith 
so  as  to  entitle  him  to  attack  the  senior  mortgage  for  fraud.*  A 
second  mortgagee  with  a  right  of  possession  is  entitled  to  posses- 
sion of  the  mortgaged  property  as-  against  all  persons  except  the 
first  mortgagee,  and  as  against  all  persons  but  the  latter  and  those 
claiming  under  him,  may  maintain  an  action  for  any  taking  of  it 
which  is  in  conflict  with  his  rights.*     When  the  first  mortgage  is 

\ 

estopped  from  denying  the  legality  of  the  Where  a  debtor  at  the  same  time  exe- 

sale.    France  v.  Haynes,  21  Repr.  (Iowa),  cutes  and  causes  to  b«  recorded  separate 

43.  and  independent  mortgages  of  the  same 

Ezpenses  of  Sale. — Where  the  mortgage  properly  to  several  of  his  creditors,  with- 
provides  for  the  payment  of  **all  ex-  out  the  knowledge  of  either,  that  mort- 
penses  for  .the  sale "  of  the  mortgaged  gage  which  is  soonest  ratified  will  first 
property  out  of  the  avails  of  such  sale,  have  effect  and  will  take  precedence.  Ox- 
only  such  expenses  are  intended  as  are  nard  v,  Blake,  45  Me.  602. 
incurred  in  doing  sudh  things  as  form  part.  Where  two  parties  have  chattel  mort- 
of  the  proceedings  of  sale.  Ferguson  v.*  gages  on  the  same  property,  and  they 
Hogan,  25  Minn.  135.  And  compensa-  both  permit  the  property  to  remain  in  th« 
tion  to  the  mortgagee  for  his  care  is  not  possession  of  the  mortgagor  an  unreason- 
included  by  implication.  Imboden  v,  able  length  of  time  after  the  maturity  of 
Hunter,  23  Ark.  622.  their  respective  mortgages,  they  cannot 

AppUoaUon  of  Proeeedi. — A  chattel  as  against  the  claim  of  a  third  person  en- 
mortgagee  has  an  absolute  right  to  apply  force  them;  but  as  against  each  other, 
the  proceeds  of  mortgaged  property  sold  the  one  first  acquiring  possession  of  the 
by  consent  to  the  payment  of  the  mort-  property  is  entitled  to  pri(>rity  ol  lien. 
gage  debt,  instead  of  another  debt  of  the  Atkins  v,  Byrnes,  71  111.  326. 
mortgagor  to  him.  Masien  v,  Cummings,  A  purchase  -  money  mortgage,  made 
24  Wis.  623.  part    of    the    sale,    takes    precedence. 

If  the  debt  secured  is  payable  by  in-  Walker  v.  Vaughn,  33  Conn.  577. 

stalments,  the  proceeds  of  the  sale  may  A  statute  forbidding  a  second  moHgag^e 

be  applied  towards  the  payment  of  any  without  a  reference  in  it  to  the  first  does 

instalments  which  may  be  due,  at  the  op-  not  make  the  second  mortgage  void;  for 

tion    of    the    mortgage.     Saunders    v.  the    statute   is    designed    to  secure  the 

McCarthy,  8  Allen  (Mass.),  42;  Locke  v.  rights  of  the  second  mortgagee, 'and  the 

Palmer,  26  Ala.  312.  parlies  are  not  in  pari  delicto.     Leach  v. 

1.  Aldrich  v,  Martin,  4  R.  I.  520.  Kimball,  34  N.  H.  568. 

8.  Rigler  v.   Light,   90  Pa.  St.   235;  8.  Tolbertv.  Morton,  18  Repr.  (Minn.) 

Corbin    v.      Kincaid.     33     Kans.    649;'  88.     See  Baskins  v.  Shannon,  3  N.  Y. 

Chadbourn    v.   Rahilly,    28   Minn.   394.  310.     Compare  De  Courcey  v.  Collins,  21 

See    Sanders  v.  Barlow,  21  Fed.  Repr.  N.  J.  Eq.  357. 

836.  A  second  mortgagee  of  a  chattel  wl^o 

A  mortgage  of  personal  property  to  takes  it  from  the  possession  of  the  mort- 
one  party,  expressed  to  be  **  subject  to  gagor,  sells  it,  and  receives  the  full  con- 
prior  mortgages"  to  another,  conveys  to  sideration  of  the  sale,  without  regard  to 
a  mortgagee  knowing  their  amount  and  the  rights  of  the  senior  mortgagee,  is 
terms  only  the  right  to  redeem  there-  liable  to  the  latter  in  an  action  for  the 
from,  and,  although  recorded  first,  takes  conj^ersion  of  the  chattel.  Lowe  v.  Wing, 
no  precedence  thereof.   Pecker  v.  Silsby,  56  Wis.  31. 

123  Mass.    108:    Hoagland  v,  Shampa-  4.  Newman  v.  Tymeson,  13  Wis.  17a; 

nore,  37  N.  J.  Eq.  588.  Treat  ft  Gilmore,  49  Me.  34;  Gafdner 
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dischai^ed  or  extinguished,  the  second  mortgagee  acquires  all  the 
rights  of  a  first  mortgagee.* 

31.  Asiigiiment  of  Mortgage. — Although  a  chattel  mortgage  is  not 
assignable  or  negotiable  at  law,  yet  a  party  taking  an  assignment 
of  such  an  instrument  acquires  rights  and  an  interest  in  the  debt 
secured  and  the  property  pledged,  which  courts  of  law  as  well  as 
of  equity  will  recognize  and  protect.*-^  But  independently  of  the 
debt  it  was  made  \o  secure,  a  chattel  mortgage  has  no  assignable 
quality,  and  an  assignment  of  the  mortgage  without  the  debt  is  a 
nullity.*  In  certain  of  the  States  assignments  of  chattel  mortgages 
are  not  required  to  be  recorded.* 

CHEAT.  (See  also  FRAUD.) — ^A  cheat^^  at  common  law,*  is  a 
fraud  (not  amounting  to  felony)  accomplished  '^  by  any  deceitful 
and  illegal  symbol  or  token  which 'may  affect  the  public  at  large** 
in  some  pecuniary  interest,  and  against  which  common  prudence 
cannot  guard. 

V.  Morrison.  12  Ala.  547.     Compare  Ring  Mortgages;   Hermao  on  Chattel  Mort- 

V.  Neale,  114  Mass.  iii.  gages;  Pierce  on  Fraudulent  Mortgages 

1.  Daly  r.  Proetz,  20  Minn.  411.  of  Merchandise. 

1  Zeiter  v.  Bowman,  6  Barb.  (N.  Y.)  6.  2  East  P.  C.  818;  3  Wharton's  Cr. 

133;  Sirrine  v.  Briggs,  31  Mich.  443.  Law,  g  1116. 

A  mortgagee  of   chattels,   after  their  6.  The  common  law  as  to  cheats  is 

seizure  and  before  the  right  of  redemp-  mostly   superseded    by    the    legislation 

tion  is  barred,  has  an  assignable  interest  against  False  Pestences,  q.v. 

under  the  mortgage.  Moody  v.  EUerbee,  7.  There  must    be   a    prejudice    re- 

4S.  Car.  21.  ceived.     Bouvier*s   Law   Diet.;   Rex  v. 

The  assignee  of  a  bona  fide  mortgagee  Dale,  7  C,  &  P.  352;  2  Bishop  on  C.  L. 

of  chattels  is  entitled  to  the  same  pro*  g  159. 

tection  as  the  mortgagee  in  an  action  of  8.  A  naked  He  could  not  constitute  ? 
replevin  brought  by  a  claimant  of  the  cheat  at  common  law,  which  considered- 
chattels.    Mayer  v.  Soulier,  48  Mich.  411.  that  it  was  folly  in  the  injured  party  to  be 

The  assignee  ukes  the  mortgage  sub-  so  deceived.     Pinkney's  Case,  2  East  C. 

ject  to  an  equities  between  the  original  L.    818.       But   many  lies    to-da)rcome 

parties,  but  not  subject  to  latent  equities  under  legislation  relating  to  false  pre- 

of  third  persons  of  which  he  had  no  no-  tences.     Nor  did  merely  writing  the  lie 

tice.    Langdon  v.  Buel,  9  Wend.  (N.  Y.)  and  signing  one's  own  name  to  the  paper 

80;  Barbour  V.  White,  37  111.  164.  (e.g,,  check  on  a  bank)  constitute  a  device 

S.  Polhemus  v.  Trainer,  30  Cal.  685;  or  token;  otherwise  if  the  name  of  an- 

Hamilton    v.    Browning,   94    Ind.   242;  other  was  signed;  though  if  in  the  latter 

Earil  V,  Stumpf,  56  Wis.  50.  case  the  act  amounted  to  forgery,  the 

Where  a  chattel  mortgage  is  given  to  cheat,  a  misdemeanor,  was  lost  in   the 

secure  the  payment  of  a  debt  by  note,  felony.     Whether  that  is  so  to-day,  the 

"the  assignment  of  the  note  and   mort-  reasons  for  the  merger  having  ceased,  is 

gage,  whether  the   assignment  is  under  more  appropriately  discussed  in  other 

seal  or  not,  vests  in  the  assignee  the  right  parts  of  this  work. 

of  action  on  the  mortgage.     Gilchrist  v.  Wheatley,  a  brewer,  sold  16  gallons  of 

Patterson,  18  Ark.  575;  I^ngdoo  t/.  Buel,  amber  for   18.      On    indictment,    Lord 

9  Wend.  (N.  Y.)  80.  Mansfield.  C.  J.,  said:  **  It  amounts  only 

The  assignee  of  part  of  a  debt  secured  to  an  unfair  dealing  and  an  imposition 
by  a  chattel  mortgage,  with  a  right  to  on  this  particular  man  by  which  he  could 
sell,  can  only  sell  so  much  of  the  mort-  not  have  suffered  but  from  his  own  care- 
gaged  property  as  will  cover  the  assigned  lessness  in  not  measuring  it;  whereas 
interest.     Emmons  v,  Dowe,  2  Wis.  322.  fraud,  to  be  the  object  of  criminal  prose- 

4.  Btgelow  V,  Smith,  2  Allen  (Mass.),  cution,  must  be  of  that  kind  which  in  its 

264;  Bjq;ter  v,  Gilbert,  12  Abb.  (N.  Y.)  nature  is  calculated  to  defraud  members, 

97.  as  false  weights  or  measures,  false  tokens, 

AUhoritiM   for   ChatUl   MoitgagM.-^  or  where  there  is  a  conspiracy.*'     East 

JcDes  on  Chattel  Mortgages;  Boone  on  C.  L.  818. 
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Getting  a  promissory  note  by  pretend-  there  was   no  impediment.    Appearing 

U.g  wisii  to  look  at  it,  and  then  refusing  free,  without  bis  indentures  and   unac- 

to  return  it,  was  held  to  be  a  mere  private  companted   by  any  master,  inquiry  was 

fraud.    People  v.  Miller,  14  Johns.  (N.Y.)  averted.     Rex  v,  2  Jones,  East  P.  C.  822. 

371.     See  Lambert  v.  People,  5  Cowen  Tht  Fraud  miift  be  Lat«at.~For   in- 

(N.  Y.),  578.  stance,  handing  back  musty  mixture  of 

Channing,    a    miller,    received    three  barley  and  oat  in  return  for  good  barley 

bushels  of  wheat  to  grind,  and  kept  back  received  by  a  miller  was  held  not  indict- 

forty-two  pounds,  not  in  the  way  of  ex-  able,  though  it  might  be  otherwise  in  some 

cessive  toll,  but  simply  as  a  private  fraud,  kinds  of  general  fraud.     R.  v,  Haynes, 

On  indictment  it  was  adjudged  for  de-  4  M.  &  S.  214. 

fendant.     2  Stra.  793.  So  personating  one*s  self  for  another, 

Eagleton  contracted  to  supply  to  the  where  there  is  nothing  deceiving  in  the 

poor  of  a  certain  borough,  in  accordlince  pretender's  appearance  or  reputation,  is 

with  arrangements  made  with  the  guar-  not  a  cheat  at  common  law.      2  East  P. 

dians  of   the   poor,  loaves  of  bread  of  C.  ioi<2. 

a  certain  weight.     He  furnished   parish  But  a  minor,  apparently  of  age,  going 

loaves  of  a  less  weight.     J/^/d,  that  as  no  about  deceiving  many, — 2Wh.C.L.  §  1 124, 

tokens  or  weights  were  used,  the  fraud  — likewise  a  married  woman  pretending 

was  a  private  one,  and  not  indictable,  to  be  single,  may  be  indicted. 

The  defendant  was  convicted,  however,  By  33  Hen.  VIII.  (a  part  of  the  com- 

of  the  statutory  offence  of  attempting  to  mon  law  of  some  American  States)  cheats 

obtain  money,  in  that,  after  having  thus  are  indictable  as  misdemeanors  when  ef- 

defrauded  the  parishioners,  he  made  re-  fected  by  false  tokens  or  counterfeit  let> 

turn  (fraudulent  misstatement  of  antece-  ters  made  in  the  name  of  another.     A 

dent  fact)  th'at  he  had  sold  a  certain  num-  **  privy   token,"   within  the  meaning  of 

ber  of  the  Specified  loaves,  whereby  he  this  statute  was  held  to  denote  some  real 

obtained  credit  on  the  relieving-officer's  visible  mark  or  thing,  as  a  key,  a  nng, 

book.     R.  V,  Eagleton,  33  Eng.  L.  &  Eq.  etc.,  and  not  a  mere  affirmation  or  prom- 

545;  6  Cox  C.  C.  559.  ise.     This  is  really  in  affirmance  of  the 

But  a  baker  employed  by  the  United  old  conlmon  law. 

States  army  marked  219  barrels  of  bread  A  cA^cJk  s>n  a  bank,  where  the  drawee 

as  weighing  88  lbs.  each,  though  they  has  no  deposit,  in  the  name  of  the  de- 

only  severally   weighed  68   lbs.     J/e/J,  ceiver,  is  not  a  token;  another's  check  is. 

that  the  marking  constituted  false  token  The  deceiver's  check  is  a  token  if  there 

equivalent  to  false  measure,  and  indict-  be  no  such  bank,  or  if,  being  a  bank,  it  is 

isent    was    sustained.       Respublica    v,  broken  and  he  knows  it.    So  with  a  bank- 

Towell.  I  Dallas  (U.«S*),  47.  note  unsigned  or  falsely  signed.     2  East 

For  cheating  effected  by  false  weights  P.  C.  827;  State  v,  Patillo,  4,  Hawks, 

and  measures  betokens  a  general  design  348. 

to  defraud,  and  the  offender  is  indictable  Private    Cheats. — Sometimes    private 

therefor.     2  East  C.  L.  820.  cheats,  for  instance,  misreading  a  deed 

So  in  all  cases  where  false  tokens  hav-  to  an  illiterate  person,  and  thereby  caus- 
ing the  semblance  of  public  authenticity  iog  the  latter  to  execute  it  to  his  preju- 
are  used;  as  where  cloth  was  sold  with  dice,  or  suppressing  a  will,  have  been 
counterfeit  seal  thereon,  or  where  false  denominated  cheats.  Yet  in  2  East  P. 
dice  were  used  in  gaming.  2  East  C.  L.  C.  823  it  is  shown  that  in  the  indictments 
820.  in  those  cases  several  persons  were  con- 
But  where  Wilders,  a  brewer,  sends  to  victed,  thus  indicating  a  charge  for  con- 
Hicks,  a  publican,  vessels  of  ale  marked  spiracy  rather  than  for  cheat.  For  the 
as  containing  such  a  measure,  when  in  rule  at  common  law  was  that  the  fraud 
fact  they  contained  less;  and  wrote  also  must  be  (i)  latent,  (2)  addressee^  to  the 
a  letter  to  Hicks  assuring  him  that  they  public  at  large. 

did  contain  the  measure  as  marked,  in-  False  Kewi,  if  the  fraud  be  skilfully 

dictment  against  the  brewer  was  quashed,  done  so  as  to  be  latent,  and  addressed  to 

R.  V.  Wilders,  cited  by  Lord  Mansfield  the  public  at  large,  may  bie  made  the 

in  -  Bur.  1128.     This  is  doubtless  ex-  means  of  a  cheat  at  common  law.    2  Wh. 

plainable  by  the  fact  that  the  marks  were  C.  L.  1121. 

put  on  the  vessels  in  a  way  not  evincing  Illegality  of  the  Thing  Pretended  will 

a  general  intent  to  defraud,  but  only  to  not,  in  prosecutions  iox cheats  at  common 

cheat  a  certain  individual.  law,  be  a  defence;  as  where  a  man  coun- 

A  person  may  make  a  token  of  himself,  terfeited  a  false  discharge.    R.  v.  Fawcett, 

Thii^  an  apprentice  obtained  a  bounty  by  2  East  P.  C.  862. 

enlisting  as  a  soldier,  representing  that  Pnblie  Cheats. — Besides  the  cheats  al- 
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CHBCX8.  (See  also  Alteration  of  Instruments;  Assign- 
ments ;  Banks  and  Banking  ;  Bills  and  Notes  ;  Evidence.)  * 

Defnition,  211.  Forged  Checks,  222. 
Presentment  and  Notice,  212.  Forgery  of  Signature^  222. 

Time  for  Presentment,  2 1 3.  Fratuluient  Alterations  after  Sig' 

What  is  a  Reasonable  Time,  213.  natuxe,  225. 

Delay  in  Presentment  and  Notice,  Damages  for  Wrongful  Dishonor  of 
215.                                                %  Checks,  225. 

Ante-^ted and  Post-dated  Checks,  2 1 8.  Measure  of  Damages,  226. 

Certified  Checks,  219.  Check-holder's  Right  to  Sue  the  Bank, 

What  Certification  Imports,  221.         226. 

1.  Definition. — A  check  is  a  draft  or  order  upon  a  bank  or  bank- 
ing house,  purporting  to  be  drawn  upon  a>  deposit  of  funds  for  the 
payment  at  all  events  of  a  certain  sum  of  money,  to  a  certain  per- 
son therein  named,  or  to  him  or  his  order,  or  to  bearer,  and  payable 
instantly  on  demand.^ 

ready  mentioned    against    numbers    of  a  certain  sum  of  money  specified  in  the 

people,  there  are  others  deceiving  the  instrument."      Story     on     Promissory 

pablic  in  general,  or  by  affecting  the  pub-  Notes  (7th  Ed.)»  §  487. 
lie  trade    or   revenue,  or   being  fraud        A  check  has  been  said  to  be  "a  bill 

against  public  justice.   So  taking  advan-  with  some  peculiarities,  or  a  species  of  a 

tage  of  official  position  may  be  indictable,  bill."     2  Dai\iel  on  Neg.  Inst.  584.     But 

though  the  same  fraud  in  a  private  per-  in  the  opinion  of  Mr.  Morse  **  the  differ- 

son  would  not.     Thus  in   Rex  v.  Bower  ential    traits    decidedly    preponderate." 

a  private  jeweller's   exposing   for  sale  Morse  on   Banking  (2d   Ed.),  259.     In 

worse  gold  than  the  standard  was  held  Merchants*  Bank  v.  State  Bank,  10  Wall, 

not  indictable;  though  had  one  of  the  (U.   S.)  604,  647,    Mr.  Justice  Swayne, 

Goldsmith  Company  done   so  he  would  in  pointing  out  the  differences  between  a 

have  been,     i  Cowper,  323.  check  and  bill  of  exchange,  says:  "  Bank 

The  word  **  cheat"  is  not  actionable  checks  are  not  inland  bills  of  exchange, 

unless  spoken  of  the  plaintiff  in  relation  but  have  many  of  the  properties  of  such 

to  his  profession  or  business.     Heard,  commercial  paper;  and  many  of  the  rules 

Libel  &  si.  ^  16.^     Or   unless  accom-  of  the  law  merchant  are  applicable  to 

panied  by  other  words  or  circumstances  both.     Each  is  for  a  specific  sum  payable 

making  it  impute  an  indictable  offence,  in  money.      In  both  cases  there  is  a 

Chose  V.  Whitlock,  3  Hill  (N.  Y.),  139;  drawer,  a  drawee,  and  a  payee.     With- 

Stevenson  v.  Hayden,  2  Mass.  406;  Lucas  out  acceptance,  no  action  can  be  main- 

V.  Flynn,  35  Iowa  9.      See   Falsb  Prb-  tained  by  the  holder  upon  either  against 

TXNCES.  the  drawer.     The  chief  points  of  differ- 

1.  2  Daniel  on  Neg.  Inst.  (3d  Ed.)  583.  cnce  are  that  a  check  is  always  drawn  on 

This  definition  has    been   quoted   with  a  bank  or  banker.     No  days  of  grace  are 

approval  in  Blair  &  Hoge  v,  Wilson.  28  allowed.     The  drawer  is  not  discharged 

Gratt  (W.  Va.)  170.    See  generally  Bill-  by  the  laches  of  the  holder  in  present- 

gerry  tr.  Branch,  19  Gratt.  (W.  Va.)  418;  ment  for  payment,  unless  he  can  show 

Deener  v.  Brown,  i  Mac  Arthur  (C.  C),  that  he  has  sustained  some  injury  by  the 

350;  Matter  of  Brown,  2  Story  (C.  C),  default.     It  is  not  due  until  payment  is 

S02;   Bowen  v.    Newell,  8   N.   Y.   195 ;  demanded,  and  the  sutute  of  limitations 

Mcintosh  V.   Lytle,  2^  Minn.   336.     A  runs  only  from  that  time.     It  is  by  iu 

check  has  also  been  denned  as,  **  in  legal  face  the  appropriation  of  so  much  money 

effect,  an  inland  bill  of  exchange  drawn  of  the  drawer  m  the  hands  of  the  drawee 

on  a  banker,  payable  to  bearer  (or  order)  to  the  payment  of  an  admitted  liability 

on  demand."    Byles  on  Bills,  *I3  (7tb  of  the  drawer.     It  is  not  necessary  that 

Am.  Ed.)  X.     "A  check,"  says  Story,  the  drawer  of  a  bill  should  have  funds  in 

**  is  a  written  order  or  request,  addressed  the  hands  of  the  drawee.     A  check  in 

to  a  bank,  or  to  persons  carrying  on  the  such  case  would  be  a  fraud." 
business  of  bankers,  by  a  party  having        A  check  purports  to  be  drawn  upon  a 

money  in  their  hands,  requesting  them  to  deposit.     See  Champion  v.  Gordon,  70 

pay  on  presentment  to  another  person,  Pa.  St.  476;  Morrison  v.  Bailey,  5  Ohio 

or  to  him  or  bearer,  or  to  him  or  order,  St.  13;  Espy  v.  Bank  of  CinctoDati  18 
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2.  Presentment  and  Notice. — Until  the  check  has  been  presented 
to  the  bank  and  payment  refused,  and  notice  of  dishonor  given  to 
the  drawer,  the  holder  has  i|o  right  of  action  against  the  drawer.* 

If,  however,  the  presentment  and  notice  could  be  of  no  benefit 
to  the  drawer,  they  may  be  dispensed  with.^ 

Wall.  (U.  S.)  620.     In  the  hands  of  a  until  the  same  has  been  presented  and 

bank  or  banker.     See  Bowen  z/.  Newell,  ^payment  refused.      It    is  consequently 

8  N.  Y.  195;  Deener  v.  Brown,  i  Mac-  well  settled,  as  a  general  rule,  that  the 

Arthur  (C.  C),  350.  holder  of  a  check  has  no  recourse  upon 

The  iLmonnt  of  the  Check. — Where  the  the  drawer  until  the  check  has  been  pre- 

amount  stated  in  marginal  figures  differs  sented  to  the  bank  and  payment  refused." 

from  the  words  in  the  body  of  the  check,  8.  Case  v.   Morris,   31   Pa.   Sl    xoo; 

the  latter  will  govern.     Smith  v.  Smith,  Sterrett  v,  Rosencrantz,  3   Phiia.  Rep. 

1  R.  I.  398;  National  Bank  of  Rockville  (Pa.)  54;  Hoyt  v,  Seeley,  18  Conn.  353; 
V.  Second  National  Bank,  69  Ind.  479.  Judd  v.  Smith,  3  Hun  (N.  Y.),  190;  Crom- 
In  the  latter  case  the  body  of  the  check  well  v.  Lovett,  6  Wend.  (N.  Y.)  369; 
was  for  **  twenty-one  and  thirty-six  in  Frue  z/.  Thomas,  16  Maine,  36. 
exchange  dollars,"  while  the  margin  con-  When  Preientment  and  Kotice  are  Un- 
tained  the  figures  **  2,136.00."  Htld^  neeeesary. — When  the  drawer  has  no 
that  the  figures  were  controlled  and  con-  funds,  or  has  withdrawn  them  from  the 
tradicted  by  the  words  in  the  body  of  the  bank,  or  has  stopped  payment  oi  the 
check.  The  marginal  figures  may  be  used  check,  notice  of  its  dishonor  is  unneces* 
to  explain  the  words  in  the  body  of '  the  sary.  Wirth  v,  Austin,  L.  R.  10  C.  P. 
check.  Thus,  the  words  "  five  hundred  "  689;  Carew  v.  Duckworth,  L.  R.  4  Ex. 
written  in  the  body  of  the  instrument,  by  313;  Conroy  v.  Warren,  3  Johns.  Cas. 
reference  to  the  dollar-mark  in  the  margin,  259;  Murray  v,  Judah,  6  Cow.  (N.  Y.) 
were  held  to  mean  five  hundred  dollars.  484;  Flemming  v.  Denny,  2  Phila.  Rep. 
Corgan  v.  Frew,  39  111.  31.  In  Northrup  in;  Eichelberger  v,  Finley,  7  Har.  &  J. 
V.  Sanborn,  22  Vt.  433,  an  order  was  (Md.)  381;  True  v.  Thomas.  16  Me.  36; 
drawn  for  "37.89"  without  any  dollar-  Franklin  v.  Vanderpool,  i  Hall  (N.  Y.), 
mark.  Held,  that  the  figures  were  used  78:  Fitch  v.  Redding,  4  Sandf.  (N.  Y.) 
to  express  the  currency  of  the  United  130;  Jacks  v,  Darrin,  3  E.  D.  Smith  (N. 
States.  Y.),  557;  Purchase  v.  Mattison,  6  Duer 

1.  Purcell  V,  Allemong,  22  Gratt.  (W.  (N.  Y.),  587.     So  also  presentment  is  un- 

Va.)  739;    Pollard   v,  Bowen,    57   Ind,  necessary  when  the  drawer  has  no  funds. 

232;  Judd  V.  Smith,  3  Hun  (N.  Y.),  190;  Bell  v.  Alexander,  21  Gratt.  (W.  Va.)  i; 

Jaudon  v.  Read,  32  How.  Pr.   (N.   Y.)  Foster?/.  Paulk,  41  Me.  425.    Or  has  with- 

190;  Murray  v.  Judah,  6  Cow.  (N.  Y.)  drawn  them  from  the  bank.     Deener  v, 

484;  Little  V.  Phoenix  Bank,  2  Hill  (N.  Brown,  i  MacArthur(C.  C),  35©;  Moody 

Y.),  430;  Harker  v.  Anderson,  21  Wend.  v.  Mack,  43  Mo.  210.     Or  the  bank  bc- 

(N.  Y.)  372;  Levy  v.  Peters,  9  Serg.  &  comes  insolvent  within  the  time  required 

Rawle  (Pa.),  125;  Flemming  v,  Denny,  for  presentment.     Syracuse   R.   Co.    v. 

2  Phila.   Rep.  iii;  Case  v.   Morris,  31  Collins,  3  Lans.  (N.  Y.)  29;  Warrensburg 
Pa.  St.   100:  Sherman   v,  Comstock,   2  Assn.  v.  ZoU,  83  Mo.  94. 

McLean  (C.  C),  19.  In  Case  v.  Morris,  31  Pa.  St.*  100.  104, 

In  Purcell  v.  Allemong,  22  Gratt.  (W.  the  court  say:  "  The  general  rule  of  law 

Va.)  739,  the  court  say:  "A  check  is  an  is,  that  the  holder  cannot  resort  to  the 

inland  bill  of  exchange  drawn  on  a  bank  drawer  without  proof  of  due  presentment 

or  other  house  of  deposit.     The  drawer  to  the  drawee  for  payment,  and  prompt 

undertakes  that  the  bank  will  pay  to  the  notice  of  dishonor.      Little  v.  Phoenix 

payee  or  holder  the  sum  named  in  the  Bank.  2  Hill's  N.  Y.  Rep.  430.     But  in 

check;  and  the  payee  having  received  the  Bickerdike  v^  BoUman,  i  T.  R.  408,  it 

check,  the  drawer  is  not  liable  to  pay  it,  was  held  that  when  the  drawer  had  no 

if  he  drew  it  in   good  faith,   until   the  effects  in  the  hands  of  the  drawee  at  the 

holder  has  demanded  and  failed  to  obtain  time  the  bill  was  drawn,  notice  was  not 

payment  from   the  bank  upon  which  it  necessary.     It  is  sometimes  said  that  this 

was  drawn.     If  the  bank  refuses  to  pay,  exception  to  the  general  rule  is  placed  q^ 

the  holder,  as  a  general  rule,  has  no  right  the  ground  that  it  was  a  fraud  to  draw 

of  action  against  it,  but  must  look  to  the  the  bill  when  the  drawer  knew  that  it 

drawer  for  payment     But  the  drawer  would  not  be  paid.     At  other  times  it  is 

may  have  his  action   against  the  bank  said  that  the  drawer's  knowledge  that  it 

for  refusing  to  honor  his  check,  but  not  would  be  dishonored  is  tantamount  to 
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Time  for  Presentment. — The  holder,  in  order  to  chaise  the  drawer 
in  case  of  a  dishonor,  musf  present  the  check  for  payment  within 
a  reasonable  time,  otherwise  the  delay  is  at  the  peril  of  the  holder.* 

What  is  a  Reasonable  Time, — What  is  a  reasonable  time  will 
depend  upon  circumstances,  and  will  in  many  cases  depend  upon 
the  time,  the  mode,  and  the  place  of  receiving  the  check,  and  upon 
the  relations  of  the  parties  between  whom  the  question  arises.^ 

If  the  bank  on  which  the  check  is  drawn  be  in  the  same  place 
where  the  payee  received  the  check,  it  should  be  presented  for 
payment  within  banking  hours  on  the  day  it  is  received,  or  ox\  the 
following  day.  If,  in  the 'mean  time,  the  bank  fails,  the  loss  will 
be  the  drawer's.* 

If  the  bank  be  not  in  the  same  place  where  the  payee  received 

demand  and  notice.    Cory  et  at.  v.  Scott.  lor  v.  Sip,  i  Vroom  (N.  J.),  384;  Morri- 

3  B.  &  Aid.  6x9.     But  whatever  may  be  son  v.  McCartney,  30  Mo.  183;  Cork  r. 

the  grounds  for  that  decision,  it  is  very  Bacon,  45  Wis.  193;  Scott  v.  Meeker,  20 

certain  tbat  it  introdnped  an  exception  to  Hun  (N.  Y.).  163;  Harker  v,  Anderson, 

a  plain  and  intelligible  rule  of  comnnercial  31  Wend.  (N.  Y.)  372;    Daniels  v.  Kyle, 

law,  which  many  eminent  and  experienced  5  Ga.  345;  Montelms  v.  Charles,  76  111. 

jodges  have  since  regretted.     It  is  ad-  303;  Stevens  v.  Park,  73  111.  387. 

bered  to  on  the  principle  of  stare  decisis^  In  Daniels  v,  Kyle,  5  Ga.  245,  351,  the 

bat  it  is  not  to  be  extended  a  single  step,  court  say:  "  A  check,  unlike  a  bill  of  ex* 

Orr jE/.  Maginnis,  7_  East,  363;  Legge  v,  change,  is  generally  designed  for  immc* 

Tborpc,  13  East.  176;  Rucker  v.  Hiller,  diate  payment,  and  not  for  circulation; 

16  East,  43:  3  B.  &  P.  241;  3  Barn.  &  and  therefore  it  becomes  the  duty  of  the 

AM.  619;  6  Bing.  633.    Where  the  drawer  holder  to  present  it  for  payment  as  sooo 

has  flo  effects  in  the  hands  of  the  drawee,  as  he  reasonably  may,  and  if  he  does  not, 

and  has  no  reason  to  expect  any,  or  to  he  keeps  it  at  his  own  peril." 

believe  that  the  bill  will  be  pafd,  notice  of  8.  Woodruff  v.  Plant,   41  Conn.  344; 

the  dishonor  of  it  could  do  him  no  good,  Taylor  v.  Sip,  i  Vroom   (N.  J.),  384,  29a 

and  may  therefore  l>e  dispensed  with."  8.  Simpson  r.  Pacific,  etc..  Ins.  Co.,  44 

In  Staffer  v.  Maddox,  9  Neb.  305,  the  Cal.  139;  Veazie  Bank  t/.  Winn,  40  Me. 

drawers  had  no  funds  in  the  bank  at  the  60;  Wear  v,  Lee,  87  Mo.  358;  Cawein  v, 

time  the  check  was  drawn  and  presented  Browinski,  6   Bush  (Ky.),  457;    School- 

for  payment     Held,    that    the  drawers  field  v.    Moon,   9    Hetsk.   (Tenn.)   171; 

were  not  released  from  liability  by  reason  Syracuse,  etc.,  R.  Co.  v.  Collins,  3  Lans. 

of  the  failure  of  the  holder  to   notify  (N.  Y.)  39:  s.  c.  57  N.  Y.  641;  Smith  v, 

them.  Miller,  6  Rob.  (N.  Y.)  157;  s.  c,  43  N.  Y. 

Wlfhdiftwal  of  ])«potit  Before  the  Bank  171,  53  N.  Y.  546:  Kelty  v.  Bank,  53  Barb. 

Mls.-1-In  Kinvon  v.  Stanton.  44  Wis.  (N.  Y.)  328;  Bickford  z/.  First  Nat.  Bank; 

479,  the  holder  failed  to  present  the  check,  43  111.  338;  Moule  v.  Brown,  4  Bing.  N. 

and  eight  days  after  its  date  the  bank  C.   268;  Bailey  v.  Bodenham,  16  C.  B. 

suspended  payment.    But  just  before  the  (N.  S.)  288;  Boddington  v,  Schlencker,  4 

bank's  failure  the  drawer  withdrew  his  Barn.  &  Ad.  752. 

funds.    The  bank  would  have  paid  the  Where  the  check  is  received  on  Satur- 

check  had  it  been  presented  for  payment  day,   the  payee  has  until  the  close  of 

at  any  time  up  to  the  day  of  its  failure,  banking  hours  on  Monday  to  present  it. 

Utld,  that  the  drawer  was  liable.     The  Mead  v.  Caswell,  9  Mod.  60;  O'Brien  v, 

court  say:  "The  appellants  could  have  Smith,  i  Black  (U.  S.),  99. 

escaped  liability  over  only  by  leaving  The  holder  of  a  check  upon  a  bank  lo- 

fnnds  in  the  bank  to  meet  the  check  from  cated  in  the  town  of  his  residence  may 

the  day  it  was  given  until  the  failure  of  present  ^it  for  payment  during  business 

the  bank.     They  cannot  expect  to  draw  hours    the    day  after  it  is  drawn,   and 

ail  their  funds  from  the  bank  before  its  his  omission   to  do  so  sooner  is  no  de- 

failure,  and  then  escape  liability  upon  a  fence  to  the  drawer,  unless  the  holder 

check  previously  given,  merely  because  had  information  of  its  precarious  condi- 

thebank  failed."  tion.     First  Nat.  Bank  v,  Alexander,  84 

1.  Bell  V.  Alexander.  2X  Gratt.  (W.  Va.)  N.  C.  30.     See  also  Cawein  v.  Browinski, 

i;  Stewart  V.  Smith,  17  Ohio  St.  83;  Tay-  6  Bush  (Ky.),  457. 
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the  check,  then  it  must  be  forwarded  by  mail  on  the  next  secular  day 
^  after  it  is  received  for  presentment.     If*  the  person  to  whom  it  is 
forwarded  presents  it  for  payment  on  the  day  after  it  has  reached 

him  by  due  course  of  mail,  it  will  be  sufficient.^ 

1.    Middletown    Bank   v,  Xorris,   28       Beatonable  Tim«  ii  (^oMtioii  of  Law. — 

Barb.  (K.  Y.)  616;    Smith  v,   Jones,   20  Whether  a  presentment  is  made  within 

Wend.  (N.  Y.)  192;  Burkhalter  v.  Second  a  reasonable  time  is  a  question  of  law  for 

Nat.  Bank,  42  N.  Y.  538;  Taylor  v.  Sip,  the  court  where  there  is  no  dispute  about 

I  Vroom  (N.  J.),  284;  Griffin  v.  Kemp,  the  facts.     Mohawk  Bank  v.  Broderick, 

46    Ind.    172,     176;     Himmelmann,    v,  10  Wend.  (N.  Y.)  304;    Himmelmano  v. 

Hotaling,    40    Cal.    in:    Woodruff    v,  Hotaling,  40  Col.  in. 
Plant,   41   Conn.    344;    Hare  v.  Henty,        The  holder  does  not  gain  an  extra  day 

30  L.  J.  C.  P.  302;  Werk  v.  Mad  River,  for  presentment  bjr  depositing  the  check 

etc..  Bank,  8  Ohio  St.  301.  in  bank  for  collection.     It  must  be  for* 

In    Cox  V,    Boone,   8  W.  Va.    500,  a  warded    by  the    bank    for  presentment 

party  residing  about  four  miles  from  the  within  the  same   time   required  of    the 

post'oflioe  received  a  check  at  supper  time  holder.     Alexander  v,  Burchfield,  1  Carr. 

in  mid-winter,  on  a  Wheeling  bank»  on  &  M.  75.     See  also  Moule  v.  Brown,  4 

account  of  a  debt.    The  only  mail  that  Bing.  N.  Cas.  266. 

left  the  post-office  the  next  day  closed  at  In  Alexander  v,  Burchfield,  i  Carr.  & 
7.30  A.M.,  and  left  at  8  a.m.  Held^  that  M.  75,  the  check  was  received  by  the 
the  holder  was  not  required  to  forward  plaintiffs  on  the  loth,  and  paid  in  to  their 
the  check  by  that  mail.  The  court  ob-  bank  on  the  nth,  and  by  them  presented  to 
served  that,  to  have  sent  the  check  by  the  drawees,  defendant's  bankers,  on  the 
that  mail,  the  plaintiff  "  would  have  been  12th,  who  stopped  payment  on  that  day. 
required  to  have  gotten  up  in  the  night  There  was  a  verdict  for  defendant.  Tindal, 
and  rode  to  the  post-office  before  day-  C.  J.,  in  summing  up,  said:  *'If  a  party 
light  in  the  morning.  To  require  this  receive  a  check  on  a  particular  day,  he 
would  be  unreasonable.  may  present  it  at  any  time  during  banking 
A.  received  a  small  check  at  a  lumber  hours  on  the  following  day  to  that  on 
camp  twenty  miles  from  the  bank,  on  which  he  received  it.  I  am  not  aware  of 
Friday.  Misplace  of  business  was  twenty  any  decision  which  says  that  a  person 
miles  in  an  opposite  direction,  and  he  may  keep  it  all  the  first  day,  and  on  the 
deposited  the  chedk  in  a  bank  there  on  second  day  pay  it  in  to  his  own  bankers, 
Monday,  on  which  day  the  drawee  bank  and  that  they  may  present  it  on  the  third 
failed.  Held,  that  the  delay  was  not  un-  day.  The  cases  which  seem  to  bear  upon 
reasonable.  Freiberg  v,  Cody,  55  Mich,  this  point  relate  only  to  the  notice  of  dis- 
108.  honor,  and  not  to  the  time  of  present- 
In  Rickford  v.  Ridge,  2  Camp.  537,  ment.  I  cannot  agree  that,  if  a  bill  lie- 
the  plaintiffs,  bankers  of  Aylesbury,  dis-  comes  due,  say  on  the  ist  of  March  the 
counted  for  defendant  on  June  13th  a  holder  may  pay  it  in  to  his  bankers  on 
check  on  bankers  of  London,  and  sent  it  the  2d  of  March,  and  that  his  banker  will 
^to  their  London  agent  on  the  14th  for  have  till  the  following  day,  the  3d,  to 
presentment.     The  agent  received  it  on  present  it." 

the  14th  and  sent  it  for  presentnjent-  on  fn  Moule  v.  Brown,  4  Bing.  N.  Cas. 
the  15th,  when  payment  was  refused.  266,  a  check  drawn  March  28th,  by  F., 
Held^  that  the  check  was  presented  in  on  a  banker  at  Bath,  was  cashed  for  de- 
time;  the  bank,  receiving  the  check  on  fendant  by  a  branch  of  the  N.  W.  bank  at 
the  13th,  was  not  bound  to  send  it  off  till  Malmesbury,  and  the  same  day  forwarded 
the  14th;  the  agent,  receiving  it  on  the  to  its  main  office  at  Melksham,  twelve 
14th,  was  not  bound  to  present  it  before  miles  from  Bath,  where  it  was  presented 
the  15th,  on  which  day  it  was  done.  Lord  on  Friday,  the  31st,  and  dishonored. 
Ellenborough  said:  "The  rule  to  be  Held,  that  the  presentment  was  not  in 
adopted  must  be  a  rule  of  convenience;  time  to  give  the  .N.  W.  bank  anv  claim 
and  it  seems  to  me  to  be  convenient  and  against  defendant.  Tindal,  C.  /.,  said: 
reasonable  that  checks  received  in  the  "The  result  of  the  cases,  from  Rickford 
course  of  one  day  should  be  presented  the  v.  Ridge  (2  Camp.  539)  to  Boddington  v. 
next.  Is  this  practice  consistent  with  the  Schlencker  (4  B.  &  Ad.  752),  is,  that  the 
law  merchant?  It  cannot  alter  it.  Banks  party  receiving  a  check  has  till  the  fol- 
would  be  kept  in  continual  fever  if  they  lowing  day  to  present  it,  where  there  are 
were  obliged  to  send  out  a  check  the  mo-  the  oi^inary  means  of  doing  so.  Here,  the 
ment  it  was  paid  in."  plaintiffs  resided  In  a  post-town,  and  if 
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Delay  in  Presentment  and  Notice. — The  drawer  is  not  discharged 

Y  ^ny  laches  of  the  holder  in  not  making  due  presentment  of  the 

5^^k,  or  in  not  giving  him  due  notice  of  its  dishonor,  unless  he 

r  ^  suffered  some  loss  or  injury  thereby,  as  by  the  intermediate 

^  '^re  of  his  bank,  and  then  only  pro  tanto.^ 

xhty  , 

by  t|)  ^^d  transmitted  the  check  to  Bath  a  week  after  plaintiff  became  the  holder, 

pr^^^ 'lext  day's  post,  it  would  have  been  the  drawee  suspended  payment.     During 

^'^U  ^^^  °" '^^^'^^^y*    If  there  was  any  all  of  this  time  the  drawer  had  sufficient 

COb    ^^^  reason  for   not  pursuing  that  funds  in  the  drawee's  hands  to  meet  the 

« !^^^«  it  lies  on  them  to  show  it;  but  I  check,  which  was  not  presented  until  the 

uUnk  upon  this  state  of  facts  they  have  drawee  became  bankrupt.    J/^/J,  that  the 

been  guilty  of  laches."  check  had   not  been   paid   through  the 

1.  Bell  V.  Alexander.   2i   Gratt.  (W.  laches  of  the  holder,  and  the  drawer  was 

Va.)  x;  Stewart  v.  Smith,  17  Ohio  Sl  82;  not  liable. 

Emery  v.  Hobson,  63  Me.  32;  Taylor  v.        In  Harry  v.  Wood,  2  Miles  (Pa.),  327, 

Slip.   I  Vroom   (N.   J.),    284;    Cork    v.  plaintiff  issued  an  ^tacbment  execution 

Bacon,  45  Wis.   192;  Howes  «k  Austin,  against  the   defendant's  deposit  in  the 

35  111.  396;  Stevens  i'.  Park,  73  111.  3S7;  bank,  and  on  the  same  day  and  after  the 

Hcashaw  v.  Root,  60  Ind.  220.  service  of  the  attachment  a  check  drawn 

In  Hoyt  V.  Seeley,  18  Conn.  353,  the  |by  defendant,  dated  several  days  before 

holder  of  a  check  did  not  present  it  to  the  service,  was  presented  to  the  bank 

the  bank  for  payment  until  sifter  the  lapse  for  payment,     //e/d,  that  the  holder  of 

of  more  than  two  years  from  the  time  he  the  check  had  been  negligent  in  not  pre- 

received  it,  and  omitted  to  give  *any  no*  senting  it  to  the  bank,  and  was  postponed 

ticc  to  the  drawer  of  its  nonpayment,  to  the  attaching  creditor,  who  was  en- 

The  drawer  never  had  funds  in  the  bank  tilled  to  the  fund. 

sufficient  to  pay  it  before  it  was  protest-       If  the  maker  has  withdrawn  from  the 

ed,  except  at  one  time,  and  then  such  bank  his  entire  deposit  against  which  the 

funds  were  immediately  aifterwards  drawn  check  is  drawn  he  is  not  injured  by  any 

out  by  himself.  «>The  bank  tvas  not  in-  delay  in  presenting  it  or  any  lack  of  for- 

solvent.  and  the  drawer  sustained  no  loss  mal  notice  of  its   non-payment    before 

or  injury  from   the  want  of  notice  or  action  brought.     Emery  v,  Hobson,  63 

delay  in    presentment.    I/fM,   that  the  Maine.  32. 

drawer  was  liable.  The  court  said  that  In  Scott  v.  Meeker,  20  Hun  (N.  Y.), 
the  general  rule  *'does  not  apply  to  a  161.  the  defendant  being  indebted  to  the 
case  where  the  drawer  has  sustained  no  plaintiff  on  a  promissory  note,  mailed  to 
loss  or  injury.  Were  it  otherwise,  the  him  his  check  on  a  bank  for  the  amount 
drawer  would  profit  by  a  neglect  which  thereof,  on  receipt  of  which  the  plaintiff 
did  him  no  injury."  returned  the  said  note  to  defendant.  On 
In  Smith  v,  Jones.  2  Bush  (Ky.).  103,  the  morning  of  the  day  after  the  check 
the  check  was  dated  April  12,  1862,  and  was  received  it  was  accidentally  burned 
was  not  presented  at  the  bank  in  New  and  destroyed.  The  defendant  on  being 
Orleans  until  January  13.  1863.  The  city,  informed  of  its  destruction  promised  the 
meanwhile,  had  t>een  captured  by  the  plaintiff  to  pay  him,  but  subsequently  re- 
United  States  army,  and  at  the  time  the  fused  so  to  do.  /^^/d,  that  the  destruction 
check  was  presented  the  drawer  had  no  of  the  check  made  it  impossible  for  plain- 
funds  in  bank.  //irA/,  that  the  drawer  tiff  to  present  it  for  payment,  that  defend- 
was  not  liable.  Robertson,  J.,  said:  ant  was  bound  by  his  subsequent  promise 
"  Unlike  a  bill  of  exchange,  a  check  does  to  pay  it,  and  having  suffered  no  loss 
not  require  *  due  diligence; '  and  apparent  from  the  omission  to  present  it,  be  was 
laches  in  presenting  it  for  payment  does  liable. 

not  exonerate  the  drawer,  unless  by  un-  In  Morrison  v.  McCartney,  30  Mo.  183, 
reasonable  delay  he  has  suffered  loss,  and  A.,  on  October  2,  1857,  drew  a  check  on 
then  he  is  entitled  to  relief /n?  tanfo.  But  B.,  a  banker,  in  favor  of  C,  who  on  the 
the  evidence  authorizes  the  deduction,  same  day  transferred  the  same  for  value 
that,  for  nearly  a  month  after  the  date  of  to  D.  On  October  3,  about  9  p.m.,  the 
the  appellee's  check,  the  appellants,  if  banking-house  of  B.  suspended  payment. 
only  reasonably  provident  and  diligent.  On  October  6,  A.,  who  had  previously  in- 
might  have  presented  the  check  and  re-  stituted  suits  by  attachment  against  B.  to 
ceived  the  amount  of  it."  recover  the  amount  of  his  deposits,  com- 
In  Cork  v.  Bacon,  45  Wis.  192.  nine  promised  the  same  and  received  his  de- 
days  after  the  date  oi  the  check  and  about  posits.    The  check  was  not    presented 
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until  January  29,  1858.  when  payment  PrMentment  \ij  Xail. — It  is  sufficient 
was  refused.  The  check  was  then  duly  presentment  and  demand  to  send  the 
protested  and  notice  given.  HelJ^  in  a  check  by  mail  to  the  bank  on  which  it  is 
suit  by  D.,  the  holder,  against  the  drawer,  drawn.  Hare  v,  Henty,  10  C.  B.  (N.  S.) 
that  toe  latter  was  not  discharged  by  the  65;  Bailey  v,  Bodenham,  16  C.  B.  (N.  S.) 
delay.  288;  Morse  on  Banking,  281.  See  also 
Verbal  AgrMment  Kot  to  Present.— A  Indig  t/.  National  City  Bank,  80  N.  Y. 
verbal  agreement  between  the  payee  and  loi.  In  Bailey  v.  Bodenham,  16  C.  B. 
the  drawer  of  a  check,  contemporaneous  (N.  S.)  294,  Erie,  C.  J.,  after  stating  that 
with  its  execution  and  delivery,  that  the  he  considered  a  presentment  by  mail  a 
former  will  not  present  it  to  the  drawee  good  presentment,  observed:  **  But  un- 
for  payment  until  a  certain  time,  is  a  suf-  less  the  money  was  remitted  by  return 
ficient  excuse  for  a  delay  in  presenting  it  of  post,  the  absence  of  an  answer  should 
until  the  time  specified.  Pollard  v.  Bowen,  have  been  considered  as  a  dishonor,  and 
57  Ind.  23/1;  Barclay  v.  Weaver,  19  Pa.  notice  of  such  dishonor  should  have  been 
St.  396.  •  given  promptly."  See,  however,  Far- 
Drawer  Hay  Extend  Time  for  Ftesent-  well  v,  Curtis,  7  Bissell  (C.  C),  162, 
ment. — The  necessity  for  presentment  where  Hopkins.  J.,  says:  *' In  these  days, 
may  be  waived  by  the  representations  when  such  facilities  are  furnished  by  ex- 
and  conduct  of  the  drawer.  Woodruff  v,  press  companies  for  presentation  at  dis* 
Plant,  41  Conn.  344;  Compton  v,  Gil-  tant  places,  there  is  no  reason  for  adopt- 
man,  19  W.  Va.  312,  316;  Holmes  z^.  Roe  ing  a  less  direct  or*  effective  mode  to 
(S.  C.  of  Mich.  1886),  28  Northwest  Rep.  accomplish  the  objett." 
864.  In  Indig  v.  National  City  Bank,  80  N. 
Borden  of  Proof  ai  to  Iqjnry  to  the  Y.  loi,  Rapallo,  J.,  said:  "  The  defend. 
Drawer. — Where  there  has  not  been  due  ant,  instead  of  sending  the  note  to  an 
presentment  and  notice,  the  burden  of  agent  or  correspondent  at  Louisville  for 
proof  is  upon  the  holder  of  the  check  to  presentment,  sent  it  by  mail  directly  to 
show  that  the  drawer  has  sustained  no  the  respondent  (the  National  City  Bank), 
injury.  Little  v.  Phoenix  Bank,  2  Hill  where  it  was  payable.  This  appears  to 
(N.  Y.),  425;  Stevens  r.  Park,  73  111.  387;  be  an  ordinary  method  of  transacting 
Ford  V,  McClung,  5  W.  Va.  166;  Plan-\  such  business,  and  the  defendant  was 
ters'  Bank  v.  Merritt,  7  Heisk.  (Tenn.)  bound  only  to  adopt  the  ordinary  rule." 
I77>  I93>  See  also  Syracuse,  etc.,  R.  Co.  Compare  Merchants*  Nat.  Bank  v,  Good-x 
V.  Collins,  3  Lans.  (N.  Y.)  29.  man,  16  W.  N.  C.  (Pa.)  513. 

Unreasonable  Delay  Disdhargeilndorter.  Drawee  Bank  not  a  BnitaUe  Agent  for 
— As  between  the  holder  and  an  indorser.  Collection. — Where  a  bank  receives  on 
it  seems  that  an  unreasonable  delay  in  deposit  a  check  on  another  bank,  and 
presentment  will  discharge  an  indorser,  forwards  it  to  the  drawee  bank  for  col- 
even  though  he  does  not  appear  to  have  lection,  it  will  be  liable  to  the  depositor 
suffered  any  injury  thereby.  Mohawk  for  resulting  loss.  The  drawee  bank  is 
Bank  v.  Broderick,  10  Wend.  (N.  Y.)  304;  not  a  suitable  agent  for  collection.  Mer- 
s.  c,  13  Wend.  (N.  Y.)  133;  Morse  on  chants*  Nat.  Bank  v,  Goodman.  14  W. 
Banking,  286.  See  also Gough  t/.  Staats,  N.  C.  (Pa.)  531;  s.  c,  16  W.  N.  C.  513, 
13  Wend.  (N.  Y.)  549;  Murray  v.  Judah,  109  Pa.  St.  422;  Drovers*  Nat.  Bank  ». 
6  Cow.  (N.  Y.)  484;  Veazie  Bank  v.  Anglo-American,  etc.,  Co.,  I17  111.  ipo; 
Winn,  40  Me.  60.  In  Mohawk  Bank  v.  s.  c,  57  Am.  Rep.  855.  In  Goodman  v, 
Broderick,  10  Wend.  (N.  Y.)  304,  a  check  Merchants'  Nat.  Bank,  14  W.  N.  C.  (Pa.) 
was  received  in  Schenectady  on  January  534,  the  court  say:  '*  It  was  the  duty  of 
14,  drawn  on  a  bank  in  Albany,  a  dis-  the  defendant  to  transmit  to  a  suitable 
tance  of  x6  miles  from  the  former  place,  agent  to  collect;  and  it  seems  to  us  that 
there  being  a  daily  mail  between  the  the  Mississippi  Valley  Bank,  on  whom 
places,  and  was  not  presented  until  Feb-  the  check  was  drawn,  was  in  no  sense  a 
ruary  6.  The  check  would  not  have  been  Suitable  agent  to  demand  payment  against 
paid  had  it  been  duly  presented,  as  the  itself.  Its  interest  plainly  was  to  delay 
drawer's  account  was  overdrawn.  Held^  instead  of  speeding  payment.  The  de- 
that  the  holder  had  been  guilty  of  laches,  fendant  put  it  in  the  power  of  the  Missis- 
and  that  the  indorser  was  discharged.  sippi  Valley  Bank  to  do  what  it  pleased 
In  Massachusetts^  however,  the  indorser  with  the  check,  and  that  which  it  did 
is  only  entitled  to  have  such  presentment  please  to  do,  on  the  eve  of  insolvency, 
and  notice  as  will  save  him  from  loss,  was  to  cancel  and  surrender  the  check. 
Small  V.  Franklin  Mining  Co..  99  Mass.  and  transmit — not  money — but  a  worth- 
2^^.  See  also  Emery  v,  rlobson,  62  Me.  less  draft  in  payment.  We  think  the 
S7^*  principle  may  be  stated  as  a  true  one, 
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that  no  firm,  bank,  corporation,  or  indi-  them  till  twelve  o'clock,  noon,  of  the  fol- 

vidoal  can  be^deemed  a  suitable  agent,  lowing  day,  when  it  was  returned  to  the 

ia  contemplation  of  law,  to  enforce  on  Ocean  Bank,  marked  *'  not  good."    On 

behalf  of  another  a  claim  against  itself."  the  following  morning  the  Ocean  Bank 

Where  a  bank  receives  a  check  on  a  sent  the  check  back  to  the  Bank  of  Corn- 
bank  at  another  place  and  intrusts  it  merce.  which  immediately  notified  the 
direaly  to  that  bank  for  payment,  it  is  plaintiffs  of  its  dishonor.  Held,  that  the 
liable  to  the  depositor  for  loss  by  the  mere  retention  of  the  check  by  the  de- 
failure  of  the  drawee.  fendants  did  not  constitute  an  acceptance 

Drovers*  Nat.  Bank  v,  Anglo-Ameri-  by  them,  and  plaintiff  was  not  entitled  to 

can,  etc.,  Co.,  117  111.  100;  s.  c,  57  Am.  recover. 

Rep.  855.     In  this  case  the  court  say:  In  First  Nat.  Bank  of  Northumberland 

"  The  same  person  cannot  be  both  debtor  v    McMichael,  106  Pa.  St.  460,  a  check 

and  creditor  at  the  same  time,  and  in  re-  was  sent  by  mail  from  one  bank,  wh^se 

spcct  of  the  same  debt.     How  then  can  customer  had  deposited  it  there  for  co^ 

he  who  is  debtor  be,  at  the  same  time  lection,  to  another  bank  on  which  it  was 

and  in  respect  of  the  same  debt,  the  dis-  drawn,  with  these  instructions:  **  Do  not 

interested  agent  of  the  creditor?    Can  it  hold  collections;  return  promptly  if  not 

be  said  to  be  reasonable  care  in  selecting  paid."  The  check  was  received  on  Marcji 

an  agent,  to  select  one  known  to  be  in-  6,  and  held  until  March  10,  when  it  was 

tcrested  against  the  principal  ? — to  place  protested  in  consequence  of  notice  from 

the  principal  entirely  in  the  hands  of  his  the  drawer  the  day  before,  not  to  pay 

adversary?^'  the  check.     During  the  whole  time  the 

Tims  within  whieh  BrawM  mvst  make  drawer's  account  was  sufficient  to  meet 

hijBsat  or  BafoM. — Upon  presentation,  the  check,  but  the  bank  was  short  of 

"the  drawee  has  a  reasonable  time  to  actual  cash,  and  frequently  obliged  to 

inspect  his  accounts  and  ascertain  whether  borrow  to  meet  current  demands.    The 

he  is  in  funds  to  meet  the  demand."  holder  of  the  check  brought  suit  against 

Overman  v.  lioboken  City  Bank,3  Vroom  the  drawee  bank  for  the  amount  thereof, 

(N.  J.),  565,  per  Beasley,  C.  J.     And  it  and  the  question  whether  the  check  had 

has  been  said  that  such  reasonable  time  been  accepted  was  left  to  the  jury,  who 

is  the  space  of  twenty-four  hours.     Bel-  found  a  verdict  for  the  plaintiff.    Held^ 

lasis  V.  Hester,  I  Ld.  Raym.  280.     See  that   the  delay  was  entirely  consistent 

also  Northumberland    Bank    v,   McMi-  with  an  acceptance,  and  that  the  question 

cfaael,  106  Pa.  St.  460.  had  been  properly  submitted  to  the  jury. 

In  Boyd  v.  Emmerson,  2  Ad.  &  Ell.  Mr.  Justice  Green  said:  '*  It  is  not  pre- 

184,  i(  was  held  that  where  the  check  is  tended  there  was  any  refusal  of  the  check 

drawn  upon  the  persons  who  were  bank-  at  the  time  of  its  presentment,   or  for 

ers  both  for  Uie  drawer  and  the  payee,  several  days  thereafter.    The  depositor's 

the  bankers  were  entitled  to  one  day's  account  was  much  more  than  good  for 

time  to  determine  whether  thev  were  in  the  amount  of  the  check  during  all  that 

funds  with  which  to  pay  the  check,  and  time.     Both  the  holder  and  the  collecting 

that  by  giving  notice  of  refusal  on  the  bank  might  well  have  inferred  the  check 

following  day   they  were  relieved   from  was  or   would  be  paid.    The  delay,  in 

liability  for  retaining  the  check.    See  also  actual  payment  was  easily  accounted  for, 

Kilsby  V.  Williams,  5  B.  &  Aid.  815.  both  by  the  way  in  which  the  defendant 

If  the  bank  credits  a  depositor  with  a  bank  usually  paid  such  checks,  and  by 

check  drawn  on  itself,  it^  becomes  liable  the  fact  that  it  was  short  of  money  at  that 

to  him  for  the  amount  thereof.    Oddie  v,  time.     The  delay,  therefore,  was  entirely 

NaL  City  Bank  of  N.  Y.,  45  N.  Y.  735.  consistent  with  an  acceptance,  and  was 

But  merely  entering  a  -credit   for    the  quite  inconsistent  with  a  refusal,  since, 

amoont  in  the  pass-book  will  not  render  if  a  refusal  was  intended,  notice  would 

the  bank  liable.    Nat.  Gold  Bank  v.  Mc-  naturally,  and  ought  legally,  to  have  been 

Donald,  51  Cal.  64.  given  at  once,  either  on  the  same  or,  at 

In  Overman  v.  Hoboken  City  Bank,  a  the  farthest,  the  next  day.  An  acceptance 

Vroom  (N.  J.),  563,  a  check,  dated  Octo-  was  therefore  the  natural  inference  from 

ber  29.  drawn  to  the  order  of  plaintiffs  all  the  facts,  and  the  court  was  right  in 

npon  the  defendants,  was  deposited  in  submitting,  and  the  jury  in  finding,  the 

the  Bank  of  Commerce  in  New  York  City,  fact  of  acceptance." 

and  by  that  bank  transmitted  to  the  Ocean  Bights  of  Bona  Fido  Holder  without 

Bank  of  the  same  city,  to  be  sent  to  the  Botioo. — A  holder  who  takes  a  check  in 

defendants  for  payment.   It  was  received  good  faith  and  for  value  received,  several 

by  defendants  on  October  31,  between  days  after  it  is  drawn,  takes  it  clear  of 

twelve  and  one  o'clock,  and  retained  by  equities  of  which  he  had  no  notice.  Ames 
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3.  Ante-dated  and  Post-dated  Checks. — A  check  may  be  either  ante- 
dated or  post-dated.  An  ante-dated  check  is  payable  immediately. 
A  post-dated  check,  or  one  which  bears  a  date  subsequent  to  that 

of  its  actu^al  issue,  is  payable  on  or  at  any  time  after  the  day  of 
its  date.* 

V,  Meriam,  98  Mass.  294;  In  re  Brown,  not  sufficient  to  pay  his  check  in    full. 

2  Story  (C.  C.),  502,  Murray  v.    ludah,  6  Cow.  (N,  Y.)  490; 

The  lapse  of  two  or  three  days  after  Dana    v.    Third    Nat.    Bank.    13   Allen 

the  date  of  a  check  is  not  sufficient  tpput  (Mass.).  445.     In  Coates  v.  Preston,  105 

a  party  who   received   the  same    for  a  111.   470,  473,   the  court  say:    '*If    the 

valid  consideration   upon  inquiry  in  re-  drawer  did  not  have  a  sufficient  sum  or 

gard  to  the  consideration  on  which  it  is  deposit  in  defendant's  bank  with  which 

drawn.     Laber  z'. '  Steppacher,    103   Pa.  to  make  full  payment,  so  that  it  could 

St.  81;  Walker  v.  Geisse,  4  Whart.  (Pa.)  take  up  and  hold  the  check  as  a  voucher, 

256.  the  bank  was  under  no  obligation    to 

In  Lancaster  Bank  v.  Woodward,  18  make  a  partial  payment,  and  could  right- 
Pa.  St.  357,  the  maker  of  a  check  for  fully  refuse  to  pay  the  check,  or  any  part 
|6oo  paid  that  amount  to  the  holder  the  of  it,  as  it  did.  But  in  Bromley  v. 
day  before  the  time  named  therein  for  Commercial  Nat  Bank,  9  Phila.  Kep. 
payment.  The  check  was  not  delivered  (Pa.)  522,  the  payee  of  a  check  for  $725 
up  to  the  drawer,  and  more  than  a  year  presented  it  to  the  bank  for  payment, 
after  it  was  due  was  presented  to  the  The  teller  was  about  to  pay  it,  when  he 
bank  on  which  it  was  drawn  and  paid,  discovered  there  was  but  $229.92  to  the 
The  drawer  had  no  funds  in  the  bank  drawer's  credit.  The  .payee  then  de- 
when  the  check  was  drawn, and  only  about  manded  payment  of  this  balance  to  htm, 
$13  when  it  fell  due  and  when  it  was  paid,  which  the  bank  refused.  He  then  offered 
HeMf  that  the  circumstances  were  suffi-  to  deposit  to  the  credit  of  the  drawer  a 
cient  to  put  the  bank  on  inquiry;  that  sum  sufficient  to  make  the  check  good  if 
the  check  being  long  overdue,  the  bank  ,  the  bank  would  then  pay  it.  This  it  also 
must  be  presumed  to  have  taken  it  on  the  refused.  Held^  that  it  was  the  duty  of 
credit  of  the  indorser,  and  could  not  re-  the  bank  to  pay  it  to  him  and  indorse  the 
cover  from  the  drawer.  amount  paid  on  the  check,  and  that  the 

Order  of  Payment. — Checks  are  not  pay-  payee  was  entitled  to  the  balance  in  the 

able  in  the  order  of  priority  in  which  they  bank. 

are  given,  but  in  the  order  of  their  pres-  Payment  by  Cheok. — Where  a  creditor 
entation  for  payment.  The  rule  is,  takes  a  check  for  a  debt,  the  presumption 
**  first  come,  first  served.*'  BuUard  v,  is  that  it  is  only  to  be  regaixled  as  pay- 
Randall,  I  Gray  (Mass.),  605;  s.  c,  61  ment  if  cashed.  People  v.  Baker,  20 
Am.  Dec.  433;  Laclede  Bank  v.  Schuler,  Wend.  (N.  Y.)  602;  Smith  v.  Miller,  43 
120  U.  S.  51Z.  N.  Y.    171:    Small  V.    Franklin    Mining 

A  check  does  not  bind  the  fund  in  the  Co.,  99  Mass.  277;  Taylor  v,  Williams, 

hands  of  the  bank  until  it  has  notice  of  11  Mete.  (Mass.)  44;  Heartt  v,   Rhodes, 

the  check  by  presentation  for  payment  66  111.  351;  Blair  &  Hoge  v,  Wilson,  28 

or' otherwise.     Laclede  Bank  t/.  Schuler,  Gratt.  (W.  Va.)  165;  Marrett  v.  Brackett, 

120  U.  S,  511  (reversing  27  Fed.   Rep.  60  Me.  527. 

424).     In    this    case    plaintiff    was    the  1.  Mohawk    Bank    v,    Broderick,    ro 

owner  and  holder  of  a  draft  or  bank  Wend.  (N.Y.)  304;  s.c,  13  Wend.  (N.  Y.) 

check,  drawn  on  the  Laclede  Bank  for  133;  Harker  v.  Anderson,  21  Wend.  (N. 

the  sum  of  $11,250,  dated  October  20,  Y.)372;  Godin  v.  Bank,  6  Duer  (N.  Y.)< 

1885,  which  was  duly  presented  on  Octo-  76.     In  the  Matter  of  Brown,  2  Story 

ber   26,   and   payment   refused    on    the  (C.  C),  502;  Morse  on  Banking  (2d  Ed.), 

ground  that  the  drawers  had  on  October  372. 

24  made  an  assignment  under  the  laws  If  a  post-dated  check  falls  due  on  Sun- 

of  Texas  for  the  benefit  of  creditors,  of  day,  or  on  a  legal  holiday,  payment  can- 

which  the  said  bank  had  been  advised  by  not  be  demanded  until  the  day  following, 

telegraph  early  on   the   morning  of  the  and  if  the  bank  pays  it  before  that  time, 

26th,   before  the  check  was  presented,  it  acts  at  its  peril.     Salter  v.  Burt,  20 

Held,  that  the  assignment  had  priority,  Wend.  (N.  Y.)  205. 

and  the  plaintiff  could  not  recover.  A  post-dated  check  is  not  entitled  to 

Part-payment  of  Cheeks. — The  bank  is  days  of  grace.     Lawson  v,  Richards,  6 

not  obliged  to  make  part-payment,  if  the  Phila.  Rep.  (Pa.)  179;  Champion  v.  Gor- 

funds  of  the  drawer  in  its  possession  are  don,  70  Pa.  St.  474. 
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1  Certified  Clieokfl. — ^The  certification  of  a  check  by  a  bank  is 

equivalent  to  an  acceptance  of  a  bill  for  that  amount/  and  binch 

the  bank  to  hold  sufficient  funds  of  the  drawer  to  meet  the  check.^ 

XoBonBdnm  Cheeki. — ^A  memorandum  wege  v.  Hibemia  NaL  Bank,  38  La.  Ann. 

check  is  defined  by  Putnam,  J.,  in  Frank-  520. 

lin  Bank  v.  Freeman,  16  Pick.  (Mass.)  In  Merchants'  Bank  v.  State  Bank, 
559,  as  **  a  contract  by  which  the  maker  10  Wall.  (U.  S.)  604.  647,  Mr.  Jus- 
eogagestopay  the  Atfffa^^/iT  holder  abso-  tice  Swayne  says:  '*By  the  law  mer- 
lately,  and  not  upon  a  condition  to  pay  if  chant  of  this  country  the  certificate  of  the 
the  tonk  upon  which  it  be  drawn  should  bank  that  a  check  is  good  is  equivalent 
not  pay  upon  presentation  at  maturity,  to  acceptance.  It  implies  that  the  check 
and  if  due  notice  of  the  presentation  and  is  drawn  upon  sufficient  funds  in  the 
non-payment  should  ht  given.  The  hands  of  the  drawee,  that  they  have  been 
word  *  memorandum '  written  or  printed  set  apart  for  its  satisfaction,  and  that 
upon  the  check  describes  the  nature  of  they  shall  be  so  applied  whenever  the* 
the  contract  wit^  precision.  It  is  an  ex-  check  is  presented  for  payment  It  is  an 
press  waiver,  on  the  part  of  the  maker  of  undertaking  that  the  check  is  good  then 
the  check,  of  any  objection  against  the  and  shall  continue  good,  and  this  agree- 
daimof  a  ^^fuiy^/ holder  that  it  had  not  ment  is  as  binding  on  the  bank  as  its 
been  presented  for  payment,  or  if  it  were  notes  of  circulation,  a  certificate  of  de- 
presented  and  not  paid  that  he  had  had  posit  payable  to  the  order  of  the  depos- 
no  notice  of  the  non-pa]rment  of  the  Itor,  or  any  other  obligation  it  can  assume, 
bank  therein  named."  The  object  of  certifying  a  check,  as  re- 

As  between  the  bank  and  the  payee  a  gards  both  parties,  is  to  enable  the 
memorandum  check  is  just  like  an  ordi-  holder  to  use  it  as  money.  The  trans- 
nary  check.  The  bank  is  not  bound  to  ferree  takes  it  with  the  same  readiness 
pay  any  attention  to  the  word  *'memo-  and  sense  of  security  that  he  would  take 
random'*  or  the  abbreviation  *'mem."  the  notes  of  the  bank.  It  is  available, 
written  on  the  check,  or  to  recognize  any  also,  to  him  for  all  the  purposes  of 
contract  as  implied  by  them  between  the  money." 

maker  and  payee  which   gives  to  the  9.  Stevens  v.  Com  Exchange  Bank,  3 

check  any  pMuliar  character.     Morse  on  Hun  (N.  Y.).   151;  Willetts  v.   Phoenix 

Banking,  371  (3d  Ed.).    Chancellor  Wal-  Bank.  2  Duer  (N.  Y.),  121,  129;  Farmers 

worth  in  Dyi^rs  v.  Leather  Manufactur-  &    Mechanics'    Bank    v.    Butchers    & 

era' Bank,  II  Paige (N.  Y.).  612.  observes:  Drovers'  Bank,  16  N.  Y.  125;  s.  c,  69 

"The  alleged  custom  of  Wall  Street,  that  Am.  Dec.  678;  Rounds  v.  Smith,  42  111. 

an  ordinary  check  upon  a  bank  is  to  be  245. 

converted  into  something  contrary  to  its  The  practice  of  certifying  checks  is 

legal  effect  by  writing  '  mem.'  in  one  cor-  now  so  thoroughly  established  that  its 

ner  thereof,  certainly  amounts  to  noth-  legality  can  no  longer  be    questioned, 

ing.   Indeed,  the  weight  of  the  testimony  In  Merchants'  Bank  v,  St|ite  Bank,  10 

is  that  this  memorandum  amounts    to  Wall.  (U.  S.)  604,  647,  the  court  say: 

nothing  more  than  an   indication  of  an  "The  practice  of  certifying  checks  has 

nnderrtanding  that  the  check  is  not  to  be  grown  out  of  the  business  needs  of  the 

presented  immediately  for  payment,  so  country.      They  enable  the    holder    to 

as  to  destroy  the  drawer's  credit  with  the  keep  or   convey  the  amount   specified 

hank  when  he  has  not  provided  funds  to  with  safety.     They  enable  persons  not 

meet  the  draft."    See  generally  Cushing  well  acquainted  to  deal  promptly  with 

V.  Gore,  15  Mass.  69;  Ball  v,  Allen.  15  each  other,  and  they  avoid  the  delay  and 

Mass.  433:    Ellis  ^v.    Wheeler,   3   Pick,  risks  of  receiving,  counting,  and  passing 

(Mass.)  18;  Skillnnan  v,  Titus,  3  Vroom  from  hand  to  hand  large  sums  of  money. 

(N.  J.),  96;  American  Emigrant  Co.  v.  It  is  computed  by  a  competent  authoritv 

Clark,  47  Iowa,  672.  that  the  average  daily  amount  of  such 

I.  Barnes  v.  Ontario*  Bank,  19  N.  Y.  checks  in  use  in  the  city  of  New  York, 

159;  Meads  v.  Merchanu'  Bank,  25  N.  throughout  the  year,  is  not  less  than  one 

Y.  146;  s.  c,  83  Am.  Dec.  331 ;  Clafltn  hundred  millions  of  dollars.     We  could 

r.  Farmers',  etc'  Bank,  25  N.  Y.  297;  hardly  inflict  a  severer  blow  upon   the 

First  Nat.  Bank  v.  Leach,  52  N.  Y.  350;  commerce  and  business  of  the  country 

Nolan  V.  Bank  of  N.  Y.,  67  Barb.  (N.  Y.)  than  by  throwing  a  doubt  upon  their 

33;  Merchants'  Bank  v.  State  Bank.  10  validity." 

Wall.  (U.  S.)  604,  648:  Simpson  v.  Pa-  In  First  Nat.  Bank  v.  Leach,  53  N.  Y. 

cific,  etc.,  Ins.  Co.,  44  Cal.  139;  Hel-  350,  the  court  say:  "The  theory  of  the 
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law  is  that  where  a  check  is  certified  to  Barnet  v.  Smith,  lo  Fost.  (N.  H.)  256; 
be  good  by  a  bank,  the  amount  thereof  National  Bank  v.  National  Bank,  7  W. 
is  then  charged  to  the  account  of  the  Va.  544;  Pope  v.  Bank  of  Albion,  59 
drawer  in  the  bank  certificate  account.  Barb.  (N.  Y.)  226;  Irving  Bank  v,  Weth- 
Every  well-regulated  bank  adopts  this  erald,  36  N.  Y.  335.  See  also  Espy  v, 
practice  to  protect  itself.  ...  It  follows  Bank  of  Cincinnati.  18  Wall.  (U.  S.)  604. 
that,  after  a  check  is  certified,  the  drawer  In  Pope  v.  Bank  of  Albion,  59  Barb, 
of  the  check  cannot  draw  out  the  funds  (N.  Y.)  226,  238,  the  court  say:  '*  Any 
then  in  the  bank  necessary  to  meet  the  language,  whether  verbal  or  written,  em- 
certified  check.  That  money  is  no  longer  ployed  by  an  officer  of  a  banking  institu- 
his."  tion,  whose  duty  it  is  to  know  the  finan- 

A  certificate  that  a  check  is  '*  good  "  cial  standing  and  credit  of  its  customers, 

operates  as  an  engagement  of  the  bank  representing  that  a  check  drawn  upon  it 

to  pay  the  debt  as  its  own.     Meads  v,  is  good  and  will  be  paid,  estops  the  bank 

Merchants'  Bank,  25   N.  Y.  143;   Bick-  from   thereafter  denying,   as  against  a 

ford  V.  First  h^t.  Bank,  42  111.  238.  bona  fide  holderof  the  check,  the  want  of 

GertiflQatioii  DisehargM  ths  llrawcr. —  funds  to  pay  the  same.    This  doctrine 

By  certifying  a  check  the  bank  becomes  should  be  most  rigidly  applied  as  against 

the  principal  debtor,  and  the  drawer  is  the  banks." 

discharged.     Andrews  v.  German  Nak  A  promise  made  by  a  bank  to  the 

Bank,  9  Heisk.  (Tenn.)  217;  Essex  Co.  drawer  to  pay  his  checks,  and  communi- 

Bank  v.  Bank  of  Montreal,  7  Biss.  (C.  cated  to  the  holder  who  takes  the  checks 

C.)  193;   First  Nat.  Bank  v.  Leach,  52  on  the  faith  of  the  promise,  is  binding 

N.  Y.  350;   Freund  v,  importers',  etc.,  upon  the  drawee.     Nelson  v.  First  Nat. 

Bank,  12  Hun  (N.  Y.),  S37;  First  Nat.  Bank  of  Chicago,  48  111.  36. 

Bank  v.  Whitman,  94  U.  S.  343,  345.  But  the  bank  is  not  liable  unless  the 

In  First  Nat.  Bank  v.  Leach,  52  N.  Y.  holder  has  taken  the  check  on  the  faith 

350,  the  court  say:    ''The  law  will  not  of  such  promise.     Can- f.  Nat.  Security 

permit  a  check,  when  due,  to  be  thus  Bank,  107  Mass.  45 ;  First  Nat.  Bank  v 

presented,  and  the  money  to  be  left  with  Pettit,  41  111.  492. 

the  bank  for  the  accommodation  of  the  Where  a  check  is  sent  lo  the  bank  for 

holder  without  discharging  the  drawer. "«  information,  the  response  of  the  ^ller 

But  in  Illinois  it  has  been  held  that  that  the  check  is  *'good"  will  be  limited 

certifying  a  check  to  be  **good"  is  noth-  to  the  signature  of  the  drawer  and  the 

ing  more  than  an  acknowledgment  that  st|ite  of  his  account,  and  will  not  extend 

the  drawer  has  funds  on  deposit  to  meet  to  the  genuineness  of  the  payee's  name 

it,  and  a  promise  by  the  bank  upon  which  or  the  amount  of  the  check, 

it  is  drawn  to  pay  it  when  presented,  and  Espy  v.  Bank  of  Cincinnati,  t8  Wall, 

the  drawer  is  not  thereby  discharged.  (U.   S.)  604,   619.      Mr.   Justice  Miller 

Bickford  v.  First  Nat.  Bank,  42  111.  238;  said:    The  bank  *'  is  held  by  the  law  to 

Rounds  V.  Smith,  42  111.  245;  Brown  v,  know  the  drawer's  signature  and  the  state 

Leckie,  43  111.  497;  Wood  v,  Surrells,  89  of  his  account.     He  is  no  more  bound  to 

III.  109.  See|also  Andrews  v,  German  know  or  to  answer  beyond  these  two 
Nat.  Bank.  9  Heisk.  (Tenn.)  218.  matters    than    the   party  who  presents 

-HowaCheokmaybeCertiiled. — No  par-  [the  check]   for  information.  .   .   .  For 

ticular  form  of  certification  is  necessary,  such  information  as  the  bank  was  willing 

Ordinarily  the  bank  officer  writes  on  the  to  give,  and  did  give,  it  was,  no  doubt, 

check  the  word  '*good  "  or  its  equivalent,  responsible,  because  it  had  reason  to  be- 

and  sometimes  adds  his  name  or  initials,  lieve  that  the  other  party  would  act  upon 

See  Barnet  v.  Smith,  10  Fost.  (N.  H.)  it.     But  only  to  this  extent  and  only  on 

S56;   First  Nat.    Bank  t/.  Whitman,  94  this  principle  is  it    liable."      See    also 

U.  S.  343,  345;  Rounds  v.  Smith,  42  111.  Parke  v,  Roser,  67  Ind^  500. 

345i  255;  Cooke  v.  State  Nat.  Bank,  52  Where  a  check  is  drawn  upon  a  bank 

N.  Y.  96;  Morse  on  Banking,  315.  by  a  drawer  who  has  no  funds  on  deposit 

In  England  the  statutes  of  i  &  2  Geo.  to  pay  the  check,  the  bank  is  not  liable 

IV.  c.  78,  §  2,  requires  a  distinct  promise,  upon  its  verbal  promise  to  pay:  it  is  a 
which  must  be  in  writing  and  signed,  promise  to  pay  the  debt  of  another,  and 
Dufaur  v.  Oxenden,  i  M.  &  R.  90;  Cor-  void  under  the  Statute  of  Frauds.  Morse 
lett  V.  Conway.  5  M.  &  W.  655.  v,  Massachusetts  Nat.  Bank;  z  Holmes 

Verbal  Aeoeptanoa. — A  check  may  be  (C.  C),  209. 

accepted  by  parol;  and  it  seems  that  on  Statuta  of  Llmitationi. — ^The  statute  of 

the  presentment  of  a  check  to  the  cashier  limitations  does  not  begin  to  run  against 

of  a  bank,  his  statement  that  it  is  "good  "  a  check  marked  *'  good"  until  payment 

will  amount  in  law  to  an  acceptance,  has  been  actually  demanded  at  the  bank- 
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What  Certification  Imparts, — It  has  been  held,  in  New  Ycrk^  that 
certifying  a  check  imports  merely  that  the  signature  is  genuine, 
and  that  it  is  good  for  the  amount  for  which  it  is  drawn,  but  the 
genuineness  of  the  body  of  the  check,  either  as  to  payee  or  amount, 
is  not  thereby  g^uaranteed.^ 

ing-honse  and  refused.    The  holder  of  absolutely  applicable  to  the  payment  of 

such  a  check  does  not  stand  in  a  different  the  precise  check  certified.    When,  there- 

posiiion  from  that  of  an  original  depositor,  fore,  a  check  has  been  raised  by  some 

Presenting  a  check  and  having  it  certified  person  without  authority  before  certifica- 

is  not  a  demand  for  the  money  deposited,  tion,  the  certifying  bank  cannot  be  called 

Girard  Bank  v.  Bank  of  Penn.  Town-  upon  in  consequence  of  its  certification 

ship,  39  Pa.  SU  92;  s.  c,  80  Am.  Dec.  to  pay  the  amount  of  the  raised  check; 

507.  and  when  a  bank  has  thus  certified  a  raised 

In  the  case  just  cited,  the  check  was  check  by  mistake  and  subsequently  pays 
certified  Oct.  7.  1852;  the  drawer's  funds  the  money  thereon  without  any  culpable 
were  drawn  out  OcL  zo,  1854,  and  the  negligence  on  its  part,  it  can  recover  the 
check  was  not  presented  for  payment  un-  amount  thus  paid  as  money  paid  by  mis- 
til  Sept.   3,   1859.    Held,  that  the  bank  take." 

was  liable.     See  also   Bank  of  British  The  amount  paid  by  mistake  upon  a 

No.  America  v.   Merchants'  Nat  Bank,  raised  check  may  be  recovered   where 

91  N.  Y.  106.  the  alteration  is  made  after  certification, 

1.  Marine   Nat.    Bank    v,   Nat.    City  unless  the  holder  has  suffered  in  conse- 

Bank,  59  N.  Y.  67;  s.  c,  17  Am.  Rep.  quence  of  the  mistake.     Nat.  Bank  of 

30$;  Clews  V.  Bank  of  New  York,  etc.,  Commerce  v.    Nat.  Mechanics'  Banking 

89  N.  Y.  418;    Security   Bank  v.   Nat.  Ass'n,  55  N.  Y.  2ii:  Clews  v.  Bank  of 

Bank,  67  N.  Y.  458;  s.  c,  23  Am.  Rep.  New  York,  etc,  89  N.  Y.  418. 

129;  White  V.  Continental  Bank,  64  N.Y.  See,  however,  Louisiana  Nat.  Bank  v, 

316;  NaL   Bask  of  Commerce  v,   Nat  Citizens'  Bank,  28  La.  Ann.  189,  where 

Mechanics  'Banking  Ass'n,  46  How.  Pr.  it  was  held  that  a  bank  is  liable  to  pay  to 

(N.  Y.)  378;  s.  c,  55  N.  Y.  211;  14  Am.  a   subsequent    bona  fide  purchaser  the 

Rep.  232;  Willets  v,   Phcenix   Bank,  3  amount  of  a  check,  which  it  has  certified, 

Dttcr  (N.  Y.),  121,  129.      See  also  Espy  notwithstanding  the  check  was  fraudu- 

V.  Bank  of  Cincinnkti,   18  Wall.  (U.  S.)  lently  raised  from  a  smaller  amount,  if 

604;  Parke  v.  Hoser,  67  Ind.  500.     Com-  raised  before  certification. 

fate  Louisiana  Nat.    Bank  v.  Citizens'  As  the  certification  imports  a  guaranty 

Bank,  28  La.  Ann.   189;  s.  c,  26  Am.  of  the  drawer's  signature,  the  bank  will 

Rep.  921.  be  liable  to  a  bona  fide  holder  of  a  certi- 

In  ^arine    Nat.    Bank  v,   Nat.  City  fied  check  which  turns  out  to  t>e  a  forgery. 

Bank,  59  N.  Y.  67.  the  plaintiff  certified  Farmers  &  Mechanics'  Bank  v.  Butchers 

a  check  which  had  been  altered  by  chang-  &  Drovers'  Bank,  16  N.  Y.  125;  Hagen 

iog  the  date,  name  of  payee,  and  raising  v.  Bowery  Nat.  Bank,  64  Barb.  (N.  Y.) 

the  amount,  and  subsequently  paid  the  197;  s.  c,  6  Lans.  (N.  Y.)  490;  Commer- 

same    to    defendant.       Held^    that    the  cial,  etc.,  Nat.  Bapk  v.  First  Nat.  Bank, 

amount  could  be  recovered  back  as  for  30  Md.  11.                                ^ 

money  paid  by  mistake.  In  Hagen  v.   Bowery  Nat.   Bank,  64 

In  Clews  V,  Bank  of  New  York,  etc.,  Barb.  (N.  Y.)  197,  the  defendant  certified 

^89  N.  Y.  418,  the  court  say:  '*  When  the  a  check  drawn  upon  it  as  being  good, 

defendant  certified  the  check  to  be  good,  The  plaintiff  took  the  check  in  the  ordi- 

it  assumed  a  liabili^  like  that  of  an  ac-  nary  course  of  business,  for  value,  and  in 

ceptor  of  a  draft.     By  the  certification,  it  good  faith.     The  check  proved  to  be  a 

guaranteed  the  genuineness  of^he  draw-  forgery.    Held^  thai  the  bank  was  liable, 

er's  signature,   and   represented  that  it  An   advertisement   of   the  forgery  of  a 

had  funds  of  the  drawer  in  its  possession  check,  if  not  brought  home  to  the  holder, 

sufficient  to  meet  the  check,  and  it  en-  can   have  no    effect  whatever  upon  his 

gaged  that  those  funds  should  not  be  right    to    recover    thereon.      Hagen    v. 

withdrawn  from  it  by  the  drawer,  to  the  Bowery  Nat.  Bank,  64  Barb  (N.  Y.)  197. 

prejudice  of  any  bona  fide  holder  of  the  ChMki  Certiilsd  by  Kiitakt.  —  If  the 

check;  and  the  certification  did  not  ito-  bank  certifies  the  check  to  be   good  by 

pose  upon  the  defendant  any  further  or  mistake,  under  the  impression  that  the 

greater  responsibility.    It  did  not  import  drawer  had  funds  on  deposit,  and  notifies 

that  the  body  of  the  check  was  genuine  the  holder  in  sufficient  time  to  prevent 

or  that  the  funds  on  deposit  with  it  were  any  loss  in  consequence  of  the  error,  it 
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6.  Forged  Checks. — Forgery  of  Signature. — The  bank  is  bound  to 
know  the  signature  of  its  depositor,  and  if  it  pays  out  money  on  a 
forged  check  it  cannot  charge  the  depositor  with  the  amount,  but 

as  against  him  must  bear  the  loss  itself.^ 

seems  the  bank  may  be  discharged  from  the  bank,  for  it  acts  at  its  peril,  and  pays 

liability  on  its  certificate.     Irving  Bank  out  its  own  funds,  and  not  those  of  the 

V.  Wetherald,  36  N.  Y.  335  ;    s.  c,  34  depositor.     It  is  in  view  of  this  relation 

Barb.  (N.  Y.)  323;  Second  Nat.  Bank  v.  of  the  parties,  and  of  their  rights  and  ab- 

Western  Nat.  Bank,  51  Md.  128;  s.^c.,  ligations,  that  the  principle  is  universally 

34  Am.  Rep.  300.     See  also  Meredith  v,  maintained,  that  banks  and  bankers  are 

Haines,  14  W.  N.  C.  (Pa.)  364.  bound  to   know  the  signatures  of  their 

1.  Price  V.  Neal,  3  Burr.  1355;  Bass  v.  customers,  and  that  they  paychecks  par- 

Cline,  4  Maule  &  S.  13;  Smith  v,  Mercer,  porting  to  be  drawn  by  them  at  their 

.6  Taunt.  76;  Bank  of  Commerce  t^.  Union  peril." 

Bank,  3  N.  Y.  230;  Laborde  v.^  Consoli-        In  Mackintosh  v,  Eliot  Nat.  Bank,  125 

dated  Assoc.,  4  Rob.  (La.)  190;  s.  c,  39  Mass.  393.  the  bank  paid   three  checks 

Am.  Dec.  517;  Weisser  v,  Denison,  10  purporting  to  be  signed  by  the  plaintiff. 

N.  Y.  68;  National  Park  Bank  v.  Ninth  which  had,  however,  been  forged  by  his 

Nat.  Bank,  46  N.  Y.  77;  Frank  v.  Chem-  clerk.     The  forgery  was  committed  on  & 

ical  Nat.  Bank,  84  N.  Y.  209;  Commer-  blank  form,  taken  from  the  depositor's 

cial,  etc.,  Nat.  Bank  v.  First  Nat.  Bank,  check-book,  which  was  lying  about  in  his 

30  Md.  11;  Hardy  v,  Chesapeake  Bank,  office  during  the  day,  and  the  checks  were 

51  Md.  562;  Bernheimer  v.  Marshall,  2  stamped    with     plaintiffs     han4*stamp. 

Minn.  78;  Mackintosh  v,  Eliot  Nat.  Bank,  The  clerk  was  allowed  to  fill  up  checks. 

123  Mass.  393;  First  Nat.  Bank  v,  Ricker,  and  had  been  introduced  by  plaintiff  to 

71   III.  439;  People's  Savings   Bank  v,  the  bank  as  a  proper  person  to  receive 

Cupps,  91  Pa.  St.  315.  money  on  his  checks.     Held,  that  these 

In  Price  v.  Neal,  3  Burr.  1355,  decided  facts  did  not  exempt  the  bank  from  liabil* 
in  1762,  the  drawee  had  accepted  and  ity  for  the  loss.  See  also  Bank  of  Ire- 
paid  two  bills  of  exchange,  which  had  land  v.  Trustees,  etc.,  5  H.  L.  Cas.  410. 
been  forged  by  one  Lee.  who,  as  the  re-  IdnitiiloAtion. — A  bank  is  also  bound 
pK>rter  observes,  ''has  been  since  hanged  to  ascertain  that  the  party  presenting  the 
for  forgery."  The  drawee  sued  the  holder  check  is  the  one  entitled  to  receive  pay- 
to  recover  back  the  money  paid.  Heldy  ment,  under  penalty  of  refunding  the 
that  the  plaintiff  could  hot  recover.  Lord  amount  either  to  the  party  really  entitled 
Mansfield  said:  '*  It  was  incumbent  upon  or  to  the  drawer.  Millard  v.  Nat.  Bank 
the  plaintiff  to  be  satisfied  that  the  bill  of  the  Republic,  3  McArthur  (C.  C),  54; 
drawn  upon  him  was  the  drawer's  hand  Seventh  Nat  Bank  v.  Cook,  73  Pa.  St. 
before  he  accepted  or  paid  it;  but  it  was  483;  s.  c,  13  Am.  Rep.  751;  Johnson  v. 
not  incumbent  upon  the  plaintiff  to  in-  First  Nat.  Bank  of  Hoboken,  6  Hun  (N. 
quire  into  it.  .  .  .  The  plaintiff  lies  by  Y.).  124;  Welsh  v.  German  Am.  Bank, 
for  a  considerable  time  after  he  has  paid  73  N.  Y.  424;  Thomson  v.  Bank  of  Brit- 
these  bills,  and  then  found  out  that  they  ish  N.  America,  82  N.  Y.  i. 
were  forged,  and  the  forger  comes  to  be  In  Seventh  Nat.  Bank  v.  Cook,  73  Pa. 
hanged.  He  made  no  objection  to  them  St.  483,  a  check  was  drawn  to  Cook; 
at  the  time  of  paying  thepci.  Whatever  Barnes,  his  clerk,  indorsed  Cook's  name 
neglect  there  was,  was  on  his  side."  without  his  authority  and  received  the 

In  Hardy  v.  Chesapeake  Bank,  51  Md.  money.     The  bank  deducted  the  amount 

562,585, thecourt,afterstatingthewell-set-  of  the  check  from  the  drawer's  account 

tied  rule  that  the  relation  between  banker  and  settled  with  him  on  that  basis.  Held^ 

and  customer  is  that  of  debtor  and  credi-  that  Cook  could  recover  the  amount  of 

tor,  and  that  the  money  received  on  de-  the  check  from  the  bank, 
posit  becomes  the  funds  of  the  bank,  say:        Effect  of  Paying  Forgod  Oheek  to  Bob»- 

"  There  is  no  question  of  trust,  therefore,  lido  Boldor. — If  a  bank  pays  a  forged 

between  the  parties,  but  their  relation  is  check  to  a  holder  without  fault,  who,  in 

purely  a  legal  one;  and  if  the  bank  pays  ignorance  of  the  fraud,  pays  value  for  it, 

money  on   a   forged    check,  no   matter  the  money  cannot  be  recovered  back, 

under  what  circumstances  of  caution,  or  Commercial  &   Farmers'  Nat.    Bank  v. 

however  honest  the  belief  in  its  genuine*  First  Nat.  Bank,  30  Md.  11;  Nat.  Bank 

ness,  if  the  depositor  himself  be  free  of  of  Commerce  v.  Grocers'  Nat.  Bank,  35 

blame,  and  has  done  nothing  to  mislead  How.  Pr.  (N.  Y.)  412;  Salt  Springs  Bank 

the  bank,  all  the  loss  must  be  borne  by  v.  Syracuse  Sav.  Inst.,  6a  BaH>»  (N.  Y,) 
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Where,  however,  the  loss  can  be  traced  to  the  fault  or  negli- 
gence of  the  drawer  (or  holder)  it  will  be  fixed  upon  him.^ 

loi;  First  NaL  Bank  v,  Ricker,  71  111.  party,  bat  with  a  different  name,  and  did 

43q;  Bank  of  St  Albans  v.  Farmers  &  not  communicate  this  fact  to  the  bank. 

Mechanics'    Bank,    10    Vt.    141;    Bern-  As  soon  as  the  party  whose  name  bad 

heiiner  v.  Marshall,  2  Minn.  78.  See  also  been  forged  examined  his  bank  statement 

Bank  of  Commerce  v.  Union  Banic,  3  N.  — about  five  or  six  weeks  afterwards — the 

Y.  330;  Goddard  v»  Merchants'  Bank.  4  forgery  was  discovered  and   the  payee 

N.  Y.  147;  Weisser  v.  Denison,  10  N.  Y.  immediately    notified.      Held^    that    the 

75.  where  this  rule  is  recognized.  payee  had  been  guilty  of  negligence  in 

Id  Commercial,  etc..  Bank  v.  First  not  informing  the  bank  of  the  suspicious 
Nat.  Bank,  30  Md.  11,  H.,  a  stranger  of  circumstances  attending  the  execution  of 
respectable  appearance,  opened  an  ac-  the  check,  and  that  the  bank  could  re- 
count with  the  former  bank,  and  deposit-  cover  from  him  the  amount  thereof, 
ed  a  check  on  the  latter  bank  for  (4600,  Rouvant  v.  San  Antonio  Nat.  Bank,  63 
purporting  to  have  been  drawn  by  A.  to  Tex.  610. 

the  depositor's  order.  On  the  following  ^  In  First  Nat.  Bank  v.  Ricker.  71  III. 
day  it  was  sent  through  the  clearing-  439,  the  holder  of  a  forged  check,  which 
house,  and  the  drawee  bank  pronounced  he  had  received  innocently,  afterwards 
the  check  genuine  and  charged  it  to  A.'s  acquired  knowledge  of  facts  which  threw 
account.  H.,  two  days  after  opening  his  suspicion  upon  the  genuinneess  of  the 
account,  called  at  the  Commercial  Bank  drawer's  signature,  and  demanded  pay- 
wtth  his  bank-book,  filled  up  a  check  for  ment  without  disclosing  such  facts.  The 
^500,  payable  to  his  order,  which  was  teller  informed  him  he  did  not  certainly 
paid  by  the  teller  after  inquiry  as  to  his  know  the  signature  to  the  check,  and 
identity  and  the  state  of  his  account,  would  only  pay  it  upon  condition  that 
One  week  afterwards  the  check  deposited  the  holder  would  indorse  it.  The  holder 
by  H.  was  discovered  to  be  a  forgery,  accordingly  indorsed  it  and  received  the 
and  notice  thereof  was  gif  en  to  the  Com*  money  thereon,  and  within  a  few  hours 
mercial  Bank  and  repayment  of  the  the  bank  discovered  the  forgery.  Held^ 
money  demanded.  Upon  refusal  the  that  the  l>ank  conld  recover  the  money 
First  National  Bank,  having  refunded  to  thus  paid,  and  that  it  was  the  holder's 
A.  the  amount  of  the  forged  check,  sued  duty  to  have  communicated  to  the  bank 
the  Commercial  Bank  to  recover  the  suspicions  he  may  have  had  as  to  the 
amount  thus  paid.  Held^  that  the  bank  spurious  character  of  the  check, 
was -bound  to  know  its  depositor's  signa-  In  De  Ferret  v.  Bank  of  America,  33 
ture,  and  that  the  plaintiffs  were  not  en-  La.  Ann.  310,  the  plaintiff  had  a  book- 
titled  to  recover.  The  court  say:  **  There  keeper  who  kept  his  cash  accounts,  had 
is  DO  reason  why  the  loss  as  between  charge  of  his  l>ank-book,  and  made  his 
parties  thus  equally  innocent  and  equally  deposits.  The  bookkeeper  drew  a  check 
deceived,  but  where  one  is  bound  to  know  on  the  bank  for  $2500,  to  which  he  forged 
and  act  upon  his  knowledge,  and  the  plaintiff's  signature.  As  the  amount  ex- 
other  has  no  means  of  knowledge,  should  ceeded  plaintiff's  deposit,  the  bank  noti- 
be  thrown  upon  the  latter  in  exoneration  fied  him  of  that  fact.  Upon  being  shown 
of  the  former.  The  safest  rule  for  the  the  check,  he  said  he  had  not  signed  it, 
commercial  public,  as  well  as  that  most  but  did  not  say  it  was  a  forgery,  and 
consistent  with  justice,  is  to  allow  the  continued  the  bookkeeper  in  his  employ- 
loss  to  remain  where  by  the  course  of  busi-  ment  until  a  week  afterwards,  when  the 
ness  it  has  been  placed."  bookkeeper  drew  another  check  on  the 

1.  De  Ferret  v.  Bank  of  America,  23  bank  for  $1700,  forging  the  plaintiff's  sig- 

La.  Ann.  310;  Smith  v.  Mechanics'  Bank,  nature,  which  the  bank  paid  on  presen- 

6  La.  Ann.   610;   First    Nat.    Bank  v.  tation.      Plaintiff  upon  discovering  the 

Ricker.  71  111.  439.  446;  Hardy  v.  Ches-  second   forgery  denounced  the  act,  and 

apeake  Bank,  51  Md.  585;  National  Bank  brought  suit   to  recover  the  balance  of 

of  North  America  v.  Bangs,  106  Mass.  his  bank  account,  including  these  checks. 

441 ;  Young  v.  Grote,  4  Bing.  253.  Held^  that  the  act  of  the  plaintiff  in  rati- 

A  forged  check  payable  to  the  order  of  fying  the  forgery  of  the  first  check  exon- 
a  merchant  in  Texas  was  presented  by  erated  the  bank  from  liability  for  having 
him  to  the  bank  for  payment.  He  was  paid  it,  and  that  by  afterwards  keeping 
in  good  standing  and  well  known  to  the  the  bookkeeper  in  his  confidential  employ 
bank,  and  having  indorsed  the  check,  it  he  misled  the  bank  and  threw  it  off  its 
was  paid.  The  merchant  had  once  be-  guard,  and  excused  it  for  paying  a  sub- 
fore  received  a  check  signed  by  the  same  sequent  check  similarly  drawn,  and  thai 
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tae  plaintiff  must  bear  the  loss.  The  ing  money  on  a  forged  check  can  recover 
court  say:  "The  peculiar  facts  and  cir-  it  back.  Tradesmen's  Nat.  Bank  v. 
cumstances  of  this  case,  taken  together,  Third  Nat.  Bank,  66  Pa.  St.  43s;  Cham- 
must  relieve  the  bank  from  the  stringent  bers  v.  Union  Nat.  Bank.  78  Pa.  St.  205; 
rule  that  the  depositary  must  take  care  Com  Exch.  Bank  v,  Nat.  Bank  of  the 
to  pay  none  but  the  checks  or  drafts  of  .  Republic,  78  Pa.  233;  Union  Nat.  Bank 
the  depositor  himself  or  his  acknowledged  v.  Chambers,  9  Phila.  131. 
special  agent,  and  this  is  a  proper  case  It  has  been  held  in  Massachusetts  that 
to  apply  the  equitable  principle  that  where  the  payee  takes  a  check,  drawn 
where  one  of  two  innocent  parties  must  payable  to  his  order,  from  a  stranger  or 
suffer,  it  should  be  he  who  was  the  cause  other  third  person  without  inquiry,  aU 
or  occasion  of  the  confidence  and  conse-  though  in  good  faith  and  for  value,  and 
quent  injury  of  the  other."  gives  it  credit  by  indorsing  it  before  re- 
in Gloucester  Bank  v,  Salem  Bank,  17  ceiviog  payment  on  it,  the  bank  mav 
Mass.  33,  41,  Parker,  T.,  says:  *'  If  the  recover  back  the  money  paid  to  him,  if 
loss  can  be  traced  to  the  fault  or  negli-  it  proves  to  be  a  forgery.  Nat.  Bank  of 
gence  of  either  party,  it  should  be  fixed  North  America  v.  Bangs,  106  Mass.  441. 
on  him.  Generally,  where  no  fault  or  In  Young  v.  Grote,  4  Bing.  253,  the 
negligence^s  imputable,  the  loss  has  beeti  customer  of  a  banker  delivered  to  his  wife 
suffered  to  remain  where  the  course  of  certain  printed  checks  signed  by  himself, 
business  has  placed  it.'*  See  also  National  but  with  blanks  for  the  sums,  and  re- 
Bank  V.  Tappan,  6  Kan.  466.  quested  her  to  fill  up  the  checks  accord- 
Where  plaintiff's  clerk  received  checks  ing  to  the  exigency  of  his  business  in  his 
from  certain  debtors,  payable  to  their  absence.  She  filled  a  check  up  so  care- 
order,  and  forged  their  indorsements  and  lessly  as  to  be  easily  changed  by  her  hus- 
negotiated  them,  and  they  were  paid  by  band's  clerk  from  ;f  50  to  ;f  350.  Tho 
the  defendant,  plaintiffs,  on  a  subsequent  bank  having  paid  the  check,  it  was  held 
discovery  of  the  forgery,  brought  suit  the  customer  must  bear  the  loss,  the  court 
against  the  defendant,  and  were  held  en-  saying:  "  If  it  be  the  fault  of  the  customer 
titled  to  recover.  Johnson  v.  First  Nat.  that  the  banker  pays  more  than  he  ought. 
Bank* of  Hoboken,  6  Hun  (N.  Y.),  124.  he  cannot  be  called  on  to  pay  again." 

In  Levy  v.  Bank  of  United  States,  4  DiiOOTtry  and  Votioo  of  Forgery. — To 

Dall.  (Pa.)  ^4:  s.  c,  i  Binn.  (Pa.)  27,  the  entitle  the  drawee  to  recover  back  money 

plaintiff  deposited  in  the  bank  a  check  paid  on  a  forged  check,  the  forgery  must 

purporting  to  be  drawn  by  one  of  its  cus-  be  discovered  within  a  reasonable  time, 

tomers,  which  was  entered  on  his  bank  and  notice  of  the  forgery  given  as  soop 

book  as  cash,  and  passed  to  his  credit  on  as  discovered.     Ellis  v.  Ohio  Life -Ins. 

the  books  of  the  bank.     Later  in  the  day  &  Trust  Co.,  4  Ohio  St.  628;  First  Nat. 

the  check  was  discovered  by  the  bank  to  Bank  v,  Tappan,  6  Kans.  456;  Bank  of 

be  a  forgery,  and  the  plaintiff  was  notified  Commerce  t^.  Union  Bank,  3  Coms.  (N. 

thereof  and  asked  to  make  the  amount  Y.)  230,  236.     See  also  Weiser  v.  Deni- 

good.     In  a  suit  by  the  depositor  to  re-  son,  6  Seld.  (N.  Y.)  68,  where  Allen,  J., 

cover  the  sum,  heid,  that  entering  the  says:    *'Mere  lapse  of  time  in  the  ab* 

check  as  cash  was  equivalent  to  payment,  stract,  however  long,   will  not  bar  the 

and  the  bank  must  bear  the  loss.  rights  of  the  party  to  allege  the  forgery. 

In  Minnesota^  it  has  been  held  that,  provided  he  does  it  within  a  reasonable 

upon   payment  of   a  forged  draft,   the  time  after  it  is  discovered."    Notice  on 

drawee  and  holder  both  being  chargeable  the  day  next  succeeding  the  discovery  of 

with  negligence,  and  both  acting  in  good  the  forgery  is  within  a  reasonable  time, 

faiih,  the  loss  must  iall  upon  the  drawee.  Third  Nat.  Bank  of  St.  Louis  v.  Allen, 

Bernheimer  v.  Marshall,  2  Minn.  78.  59  Mo.  310.    In  Chambers  v.  Union  Nat. 

But  in  Okio\}xt  rule  has  been  laid  down  Bank.  78  Pa.  St.  205,  the  forgery  was  not 

that  where  the  parties  are  equally  in  discovered  for  two  weeks  after  payment, 

fault,  and  money  is  paid  upon  a  mutual  when  notice  was  at  once  given  by  the 

mistake  of  facts,  in  respect  to  which  both  bank  and   payment  demanded.      Beld^ 

were  equally  bound  to  inquire,  it  may  be  that  the  demand  was    in   time.      Two 

recovered  back.     Ellis  v,  Ohio  Life  Ins.  months'    delay  in    giving    notice    after 

&  Trust  Co.,  4  Ohio  St.  628.  discovering  the  forgery  has  been  held  tc 

Bxilo  in  Pennsylvaiiia. — The  law  that  a  prevent    the  drawee    from    recovering. 

Voluntary  payment  of  a  check  to  a  bona  Bank  of  St.   Albans  v.  Farmers  &  Me- 

fide  holder  for  value  cannot  be  demanded  chanics'   Bank,    lo  Vt.    141.      See  also 

back,  has  been  changed  in  Pennsylvania  Cocks  v.  Masterman,  9  Biarn  &  C.  02; 

by  the  act  of  April  5th,  1849  (Pamphlet  Canal  Bank  v.  Bank  of  Albanv,  i  Hill 

Laws,  426),  and  in  that  State  a  bank  pay-  (N.   Y.),  287;   Frank  v.  Chemical 
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Fraudulent  Alterations  after  Signature. — A  fraudulent  alteration 
in  a  material  particular  made  in  the  body  of  the  check  after  signa* 
ture  constitutes  a  forgery,  and  vitiates  the  check  even  in  the  hands 
of  a  bona  fide  holder  for  value.^ 

6.  Damages  for  Wrongfol  Bishonor  of  Checka — The  wrongful  dis- 
honor by  the  bank  of  its  depositor's  check  is  a  breach  of  duty,  and 
entfdes  him  to  bring  an  action  against  the  bank  for  damages.^ 

Bank/ 45  N.  Y.  Sup.  Cl  453;  Welsh  v,  310;   Canal  Bank  v.  Bank  of  Albany,  x 

German-American  Bank.  73  N.  Y.  424;  HiU(N.Y.).  287;  Nat.  Park  Bank  v.  Ninth 

United  States  v.  Nat.  Park  Bankr  6  Fed.  Nat.  Bank,  55   Barb.  (N.  Y.)  87;  s.  c,  46 

Rep.  85a;  Redington  v.  Woods,  45  Cal.  N.  Y.  77;  Coggillz/.  American  Ex.  Bank, 

406.  I  N.  Y.  113;  Bank  of  Commerce  v.  Un- 

If  the  drawee  bring  suit  against  the  ion  Bank,  3  Corns.  (N.  Y.)230;  Nat.  Bank 
party  to  whom  he  has  paid  the  check  of  Commerce  v.  Nat.  Mechanics*  Bank- 
without  giving  him  notice  of  the  forgery,  ing  Ass'n,  55  N.  Y.  211;  Merchants'  Bank 
be  will  not  be  entitled  to  recover.  United  v.  Exchange  Bank,  x6  La.  457. 
States  v»  Central  Nat.  Bank,  6  Fed.  Rep.  Alteration  in  Data.—The  change  in  the 
134.  Add  the  drawee  must  also  return  date  of  a  check,  whereby  the  time  of  pay- 
or offer  to  return  him  the  check,  other-  ment  is  accelerated,  is  a  material  altera- 
wise  he  cannot  recover.  Redington  v,  tion,  and  when  made  without  the  consent 
Woods,  45  Cal.  406.  of  the  drawer,  destroys  its  validity.  Craw- 

1.  Wade  V.  Witbington,  i  Allen  (Mass.)  ford  v.  West  Side   Bank,  100  N.  Y.  50; 

561;    Belknap   v,  Nat.    Bank  of  North  Vance  v,  Lowther,  L.  R.  i  Exch.    Div. 

America,  100  Mass.  376;  Mahaiwe  Bank  276. 

V.  Douglass,   3Z  Conn.    170;   Vance  v.        Forged  Indonementi. — The  bank  in  pay- 

Lowther,   i   Ex.   Div.    176;    16  Moak's  ing  a  check  is  only  bound  to  know  the 

Eng.  Rep.  583.  signatures  of  the  drawer  and  the  person 

Bailed  CiMeki. — As  between  the  bank  who  presents  it  for  payment,  and  if  it  be 
and  the  depositor,  payment  of  a  check  shown  that  the  signatures  of  the  indorsers 
which  has  been  fraudulently  altered  in  preceding  that  of  the  one  receiving  pay- 
amount  is  the  loss  of  the  bank,  unless  the  ment  are  forgeries,  the  bank  cannot  on 
check  has  been  so  carelessly  drawn  as  to  that  account  be  held  to  a  second  payment, 
afford  opportunity  for  alteration.  Young  Levy  v.  Bank  of  America,  24  La.  Ann. 
V.  Grote,  4  Bing.  253;  Smith  v.  Mercer,  220;  s.  c,  13  Am.  Rep.  124.  See  also 
6  Taunt.  76;  Hall  v.  Fuller,  5  Bam.  &  Vanbibber  v.  Bank  of  Louisiana,  14  La. 
C.  750;  Coles  V,  Bank  of  England,  10  Ann!  481;  Dodge  t/.  Nat.  Exchange  Bank, 
Ad.  &  Ell.  449;  Bank  of  Ireland  v,  20  Ohio  St.  234;  Morgan  v.  Bank,  I 
Trustees,  £  H.  L.  C.  410;  Mahaiwe  Bank  Duer  (N.  Y.),  434* 

f.  Douglass,  31   Conn.    170;    Wade    v.        The    holder    by  indorsing  the    check 

Witbington,  I  Allen  (Mass.),  561;  Belk-  warrants  the  genuineness  of  all  prior  in- 

nap  V.  Nat.  Bank  of  N.  A.,  100  Mass.  dorsements.     Turn  bull    v.   Bowyer,    40 

376.  N.  Y.  456.     See  also  Harris  v  Bradley,  7 

In  Hall  V,  Fuller,  5  B^rn.  &  Co.  750,  Yerg.  310;  Tones  v,  Ryde,  5  Taunt.  488. 
the  check  of  a  depositor  was  fraudulently        9.  Buchafl  v.  Third  Nat.  Bank,  15  W. 

altered  from  £^  to  £200    after    issue,  N.  C.  (Pa.)  174;  Saylor  v.  Bushong,  100 

and  was  paid  by  the  bank  at  the  latter  Pa.  St.   23:   National   Machine  Bank  t/. 

amount.     Held,  that  the  bank  was  only  Peck,  127  Mass.  298;  Fogarties  v.  Bank, 

entitled  to  charge  £'^  to  the  depositor.  8  Am.  L.  Reg.  (O.  S.)93;  Viets  v.  Union 

Bayley,  J.,  said:     **  If,  unfortunately,  Nai.  Bank.  loi  N.  Y.  563;  Citizens'  Nat. 

the  banker  pays  money  belonging  to  the  Bank  v.  Importers'  Nat.   Bank,  44  Hun 

customer  upon   an   order  which   is   not  (N.  Y.),  386;  Rolin  v.  Stewart,  14  C.  B. 

genuine,  he  must  suffer;  and   to  justify  595;  Marzetti  v,  Williams,  i  Barn.  &  Ad. 

the  payment  he  must  show  that  the  order  415. 

is  genuine,  not  in  the  signature  only,  but        In   National   Machine   Bank  v.  Peck, 

in  every  respect.     The  bank,  however,  is  127.  Mass.  298.  Gray,  C.  J.,  said:     "So 

not  bound   to  know  the  handwriting  in  long  as   the   balance  of  account   to  the 

the  body  of  the  check,  and  if  it  pays  by  credit  of  the  depositor  exceeds  the  amount 

mistake  a  raised  or  altered  check,  the  ex-  of  any  debt  due  and  payable  by  him  to 

cess  over  the  true  amount  may  be  recov*  the  bank,  the  bank  is  bound  to  honor  his 

ered  back.     Redington  v.  Woods,  45  Cal.  check,  and  is  liable  to  an  action  by  him  it 

406;  Third  Nat.  Bank  v,  Allen,  59  Mo.  it  does  not." 
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Measure  of  Damages. — The  depositor,  by  proving  special  loss, 
may  recover  special  damages  from  the  bank  for  its  breach  of  duty; 
but  if  unable  to  do  so,  he  may  recover  such  temperate  damages  as 
will  be  a  reasonable  compensation  for  the  injury  he  has  sustained.* 

7.  Check-holder*!  Eight  to  Sue  the  Bank. — Whether  the  check- 
holder  may  sue  the  bank  upon  its  refusal  to  pay  the  check,  although 
holding  sufficient  funds  of  the  drawer,  is  a  question  upon  w'hich 
there  is  a  conflict  of  authority.  The  weight  of  authority,  however, 
seems  to  be  against  the  check-holder's  right  of  action.^ 

An  agent  who  has  improperly  obtained  the  plaintiff  is  a  trader,  I  think  it  is 
and  deposited  in  his  private  account  equally  clear  that  tfaie  jury,  in  estimating 
funds  of  an  undisclosed  principal  may  the  damages,  may  take  into  their  con- 
recover  damages  from  the  bank  for  re-  sideratton  the  natural  and  necessary 
fusal  to  honor  his  check  upon  them,  consequences  which  must  result  to  the 
Tassell  v.  Cooper,  9  C.  B.  (67  Eng.  C.  L.  plaintiff  from  the  defendant's  breach  of 
Rep.)  509.  contract;  just  as  in  the  case  of  an  action 

1.  Rolin  V.  Stewart,  14  C.  B^  (78  E.  C.  for  a  slander  of  a  person  in  tne  way  of 
L.  R.)  595;  Boyd  v.  Fitt,  14  Irish  Com-  his  trade,  or  in  the  case  of  Rn  imputation 
mon  Law  (N.  S.)}  43;  Larios  v.  Bonany  of  insolvency  on  a  trader,  the  action  lies 
y  Guregr,  1/  R.  5  P.  C.  346;  Prehn  v.  without  proof  of  special  damage." 
Royal  Bank  of  Liverpool,  L.  R.  5  Exch.  In  Birchall  v.  Third  Nat.  Bank,  15  W. 
92.  See  also  Birchall  v.  Third  Nat.  N.  C.  (Pa.)  174,  plaintiff  drew  two  checks 
Bank,  15  W.  N.  C.  (Pa.)  174;  s.  c,  19  on  the  bank  defendant,  which  were  re- 
Central  L.  j.  390,  and  note  by  Eugene  fused  payment  through  an  error  of  de- 
McQuillin,  Esq.  fendant's  clerk  in  balancing  plaintiff's  ac- 

In  Marzetti  v,  Williams,  i  Barn.  &  Ad.  count.  There  was  no  of  proof  special  dam* 

415,  plaintiff  drew  a  check  on  his  banker,  age.     Hilre,  P.  J.,  in  charging  the  jury, 

who  refused  to  pay  it,  although  sufficient  said:     "Inasmuch  as  the  bank  has  the 

funds  had  been  deposited  to  meet  the  use  of  the  money,  it  undertakes  a  duty, 

check  four  hours  before  it  was  presented.  When    there  is  evidence  that  there    is 

The  check  was  paid  on  the  following  day.  enough  deposit  to  meet  a  check  drawn. 

Held,  that  the  plaintiff  was  entitled   to  and  such   check  was  not  paid  on  pres- 

nominal  damages, although  no  actual  dam-  entation,  and  n  o  sufficient  explanation  is 

age  was  proved.  given  for  non-payment,  there  is  sufficient 

In  Rolin  v.  Stewart,  14  C.  B.  595,  three  for  a  jury.     The  difficulty  is  not  so  much 

checks  of  plaintiffs  were  refused  payment  whether  the  bank  is  liable,  but  as  to  the 

by  their  banker  when  they  had  sufficient  measure  of  damages.     If  ther^was  any- 

funds  in  his  hands  to  meet  them.     There  thing  to  indicate  that  the  conduct  of  the 

was  no  evidence  that  plaintiffs  had  sus-  bank  was  wilful,  or  that  it  delayed   to 

tained  any  special  damage.     Lord  Camp*  make  the  reparation,  such  as  it  could 

bell,  C.  J.,  charged  the  jury  that  they  make,   there,   undoubtedly,  another  cle- 

ought  not  to  limit  their  verdict  to  nominal  ment  would  arise  for  the  jury  to  mulct 

damages,  but  should  give  the  plaintiffs  the  bank;  but  there  ts  no  such  case  here, 

such  temperate  damages  as  they  should  .  .  .  The  mere  fact  that  plaintiff  was  ob- 

judge  to  be  a  reasonable  compensation  liged  19  bring  suit,  if  he  ought  to  obtain 

for  the  injury  tbey  must  have  sustained  any  cotnpensation;  the  mere  fact  that  he 

from  the  dishonor  ot  their  checks.     Ver-  was  disturbed  in  his  business — ^might  be 

diet  for  plaintiffs   for*  ;^5oo.  which  was  reason  to  apply  to  the  jury  to  give  him 

reduced  by  agreement  to  ;^200.     Heldy  compensation  for  it;  but  the  serious  ques- 

that  the  jury  had  not  been  misdirected,  tion  is:  What  is  this  injury,  the  real  harm 

Williams,  J.,  said:    "  I  think  it  cannot  be  he  suffered?    It  has  been  said  that  the 

denied  that,  if  one  who  is  not  a  trader  smaller  the  check,  the  greater  the  injury, 

were    to    bring   an    action    against     a  I  confess  it  does  not  strike  me  in  that 

banker  for  dishonoring  a   check    at  a  light;  it  is  altogether  a  question  of  dr- 

time  when  he    had  funds  of  the    cus-  cumstances."    Verdict  for  plaintiff   for 

tomer's  in  his  hands  sufficient  to    meet  $1000,    which    the    court    subsequently 

it,  and   special   damage    were    alleged  reduced  to  $600. 

and    proved,   the    plaintiff     would     be  9.  It  is  held,  on   the  one  hand,  that 

entitled  to  recover  substantial  damages,  there  is  no  right  of  action  in  such  case, 

And  when  it  is  alleged  and  proved  that  because  there  Is  no  privity  of  contract 
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between  the  check-holder  and  th^  bank  bankers  would  be   compelled   to  aban. 

until  the  check  is  presented  and  aci^pted.  don  altogether  the  business  of  keeping 

This  doctrine  seems  to  be  supported  by  deposit  accounts  for  their  customers.     If, 

the  weight  of  authority,  and  is  maintained  then,  the  bank  did  not  contract  with  the 

by  the    supreme    court  of   the   United  holder  of  the  check  to  pay  it  at  the  time 

States  and  the  courts  of  Pennsylvania,  it  was  given,  how  can  it  be  said  that  it 

New   York^  Massac AusetU,  New  Jersey,  owes  any  duty  to  the  holder  until  the 

Indiana,  and  several  other  States.     It  is  check  is  presented  and  accepted." 
also  the  settled  rule  in  England.     Bank        There  are  cases,  on  the  other  band, 

of  the  Republic  v.  Millard,  xo  Wall.  (U. '  which  assert  a  contrary  doctrine  upon 

S.)  152;  First  Nat.  .Bank  v.  Whitman,  94  the  ground  of  an  implied  promise  by  the 

U.  S.  343;  Seventh  Nat.  Bank  v.  Cook,  bank  to  the  check-holder,  arising  from 

73  Pa.  St.  483;  Saylor  v.  Busbong,  100  the  well-known  usages  of  the  thinking 

Pa.  St.  23;  Chapman  v.  White,  6  N.  Y.  business.      That  the  check-holder  may 

412;  iEtna  Nat.   Bank  v.    Fourth   Nat.  sue  the  bank  for  improperly  dishonoring 

Bank,  46  N.  Y.  82;  Duncan  v.  Berlin,  60  the  check  is  the  rule  in  Illinois,  Iowa,  and 

N.Y.  151;  Carrtr.  National  Security  Bank,  South  Carolina,     Munn  v.  Burch,  25  111. 

107  Mass.  45;  Creveling  v,  Bloomsburg  35;  Brown  v.  Leckie,  43  III.  497;  Fourth 

Nat.    Bank.   46  N.   J.    Law.   355;  Nat.  Nat.  Bank  v.  City  Nat.  Bank,  68  III.  398; 

Commercial  Bank  v.  Miller,  77  Ala.  168;  Union  Nat.  Bank  v,  Oceana  Co.  Bank, 

Case  V.  Henderson,  23  La.  Ann.  49;  Na-  80  111.  212;  Ridgely  Nat.  Bank  v.  Patton, 

tional  Bank  of  Rockville  v.  Second  Nat.  109  111.  479,  485;  Nat.  Bank  of  America 

Bank,  69  Ind.  479;  s.  c,  35  Am.  Rep.  v.  Indiana   Banking  Co.,   114  111.  483; 

236;  Grtffin  V.  Kemp,  46  Ind.  172;  Har-  Merchants'  Nat.  Bank  v.  Ritzinger,  20 

rison  V,  Wright,  xoo  Ind.  515;   Bank  v,  Bradwell  (III.),  27;  Roberts  v.  Corbin,  26 

Merritt,  7  Heisk.  (Tenn.)  177;  Bank  v,  Iowa,  315;  Fogarties  v.  State  Bank,  12 

Keese,  7  Heisk.  (Tenn.)  200;  Colorado  Rich.  Law  (S.  Car.)  518;  s.  c,  78  Am. 

Nat    Bank    v.    Boettcher.   5   Col.    185;  Dec.  468.      See  also  Lester  v.  Given.  8 

Mayer  v.  Chattahoochee  Nat.  Bank,  51  Bush  (Ky.),   357;  McGrade  v.   German 

Ga.   325;   Bush  V,   Foote,   58   Miss.    S!  Sav.  Inst.,  4  Mo.  App.  330;  Zelle  v.  Ger- 

Merchants'  Nat.  Bank  v.  Coates,  79  Mo.  man  Sav.  Inst.,  4  Mo.  App.  401;    Mc- 

168;  Dickinson  v.  Coates,  79  Mo.   250;  Gregor  v.  Loomis,  i    Disney  (Ohio),  247, 

Coates  V.  Doran,  83  Mo.  337;  Hopkinson  255;   Ancona  v.   Marks,    7    HurL   &  N. 

V.  Foster.  19  Eq.  Cas.  L.  R.   74;  Whar-  686;  Senter  v.  Continental  Bank,  7  Mo. 

ton  V,  Walker,  4  Barn.   &  Cress.    163;  App.  532. 

Warwick  r.  Rogers.  5  Mann.  &  G.  374;        In   Munn    v.   Burch,   25   111.   35,   40, 

Schroeder  V.  Central  Bank,  34  L.  T.  R.  Caton,  C.  J.,  says:  ''Universal   custom 

(N.  S.)  735.  shows  us  what   the  contract  of  all  the 

The  doctrine  upon  which  this  class  of  parties  is.     It  shows  us  that  the  banker, 

decisions  is  founded   is  well  stated   in  when   he  receives  the    deposit,   agrees 

Bank  of  the  Republic  v.  Millard,  xoWall.  with  the  depositor  to  pay  it  out  on  the 

(U.  S.)  156,  where  Mr.  Justice  Davis  says:  presentation  of  his  checks,  in  such  sums 

'*  On  principle,  there  can  be  no  founda-  as  those  checks  may  call  for,  and  to  the 

tion   for  an  action  on  the  part  of  the  person  presenting  them;  and  with   the 

holder,  unless  there  is  a  privity  of  con-  whole  world  he  agrees  that  whoever  shall 

tract  between  him  and  the  bank.     How  become  the  owner  of  such  check  shall, 

can   there  be  such  a  privity  when  the  upon  presentation,  thereby  become   the 

bank  owes  no  duty  and  is  under  no  obliga-  owner  and  entitled  to  receive  the  amount 

tion   to  the  holder?    The  holder  takes  called  for  by  the  check,  provided   the 

the  check  on  the  credit  of  the  drawer  in  drawer    shall    at    that    time    have   that 

the  belief  that  he  has  funds  to  meet  it;  amount  on  deposit.  .  .  .  Surely  every 

but  in  no  sense  can  the  bank  be,  said  to  sound   lawyer  will   at   once  perceive  a 

be  connected  with  the  transaction.     If  it  privity  of  contract  between  the  banker 

were  true  that  there  was  a  privity  of  con-  and  the  holder  of  the  check,  created  by 

tract  between    the    banker  and    holder  the  implied  promise  held  out  to  the  world 

when   the  check  was  given,   the    bank  bv  the  banker  on  the  one  side,  and  the 

would  be  obliged  to  pay  the  check,  al-  receiving  of  the  check  for  value  and  pre- 

though  the  drawer,  before  it  was  pre-  senting  it  on  the  other." 
sented,  had  countermanded   it,  and  al-        In  Union   Nat.  Bank  v.  Oceana  Co. 

though  other  checks,  drawn  after  it  was  Bank,  80  111.  212,  payment  was  refused 

issued,  bat  before  payment  of  it  was  de-  because  the  drawer  of  the  check   had 

manded,  had  exhausted  the  funds  of  the  ordered  the  bank  not  to  pay  it.     Held, 

depositor.    If  such  a  result  should  fbllow  that  the  bank  was  liable  to  the  holder  for 

the  giving  of  checks,  it  is  easy  to  see  that  the  amount  of  the  check. 

227 


CHEMIST— CHEROKEE— CHEVISANCEr-CHICOR  Y, 

m 

CHEMIST.     See  note  i. 

CHEEOKEE. — ^The  name  of  a  tribe  of  Indians  now  settled  in  the 
Indian  Territory.* 

CHEYISAHCE. — A  bargaining  or  perfecting  of  a  bargain.  A 
bargain  or  contract.    An  unlawful  or  usurious  bargain  or  contract.* 

CHICOBT. — A  plant  whose  root  is  used  as  an  adulterant  of 
coffee.* 

Scott.  C.  J.,  said:  "The  principle  of  fore  the  passing  of  the  act.  /T^/t/,  that  de- 
all  the  cases  in  this  court  on  the  subject  fendant,  tobring  himself  within  this  clause 
is,  that  when  a  depositor  draws  his  check  (if  available),  was  bound  to  show  by  evir 
on  his  banker,  who  has  funds  to  an  equal  dence  that  druggists  and  chemists  did  in 
or  greater  sum  than  bis  check,  it  operates  fact  attend,  advise,  and  furnish  medicines 
to  transfer  the  sum  named  to  the  payee,  before  the  statute  was  passed.  And  a 
who  may  sue  for  and  recover  the  amount  verdict  found  for  the  defendant  on  the 
from  the  bank,  and  that  a  transfer  of  the  ground  that  no  evidence  had  been  given 
check  carries  with  it  the  title  to  the  on  this  point  J:>y  plaintiffs  was  set  aside 
amount  named  in  the  check  to  each  sue*  on  motion  for  new  trial.  SembUs 
cessive  holder.  After  the  check  has  /^  Coleridge,  J.,  and  ^A/ by  Patterson- 
passed  to  the  hands  of  a  bona  fide  holder  J.,  that  the  words  of  sec.  28  do  not  ex, 
it  is  not  in  the  power  of  the  drawer  to  empt  druggists  and  chemists  intending 
countermand  the  order  of  payment."  to  practise  as  apothecaries.     Apothecar- 

Implied 'AooeptanM^r— If  the  bank  im-  ies  Co.  v.  Greenough,  i  Ad.  &  El.  N.  S. 

pliedly  promise  to  pay  the  check,  the  (41  £.  C.  L.  R.)  799. 

holder  may  sue  if  payment  be  refused.  9.  Land  described  as*' Cherokee  land" 

Thus,  where  a  depositor  settled  his  ac-  is  not   necessarily   land    ceded    to    the 

count  with  the  bank,  and  left  the  exact  Cherokee  nation  of  Indians  by  the  treaty 

amount  of  an  outstanding  check  for  its  of  December,  1835.    Ephraim  v.  Garlick, 

payment,  and  the  bank  tacitly  retained  10  Kan.  280. 

the  money  and  settled  on  that  basis,  it  8.  Burrill's  L.  D.:  "An  end  or  order 

was  held  liable  to  the  holder  on  the  im-  set  down  between  a  creditor  and  creditor; 

plied  acceptance.      Saylor  v.  Bushong,  an  indirect    gain   in    point  of    usury/* 

100  Pa.  St.  23.  Repalje  &  Lawr.  L.  D. 

Placing  a  check  on  the  cancelling  fork  '  *  Now  I  take  it  that  any  dealing  by 

by  the  cashier  of  the  bank  is  not  such  an  chevisance  [used  in  the  Bankrupt  Act  of 

acceptance  as  will  prevent  him  from  cor-  13  EHz.  c.  7]  was  really  and  truly  the 

recting    the    mistake  and   declining    to  same  thing  as  the  business  of  a  scrivener, 

pay  the  check  upon  discovering  that  the  so  far  as  dealing  in  money  was  the  object 

drawer's  funds  are    insufficient.      Nat.  of  the  trade  of  a  scrivener;  that  is,   a 

Bank  of  Rockville  v.  Second  Nat.  Bank,  person   who  dealt  in  money  and   was 

69  Ind.  479.  called  a  money-broker.     The  statute  21 

Authoritiai  for  Cheeks. — Morse  on  Bank-  Jac.  I.  uses  the  words  'trade  or  profes- 

ing  (2d  Eld.);  Daniel  on  Negotiable  In-  sion  of    a  scrivener.'      The    old  word 

struments;  Bolles  on  Banks.  'chevisance'  being  then  out  of  use,  it 

1.  In  an  action  for  penalties  under  55  had  become  doubtful  whether  scrivener 

G.  3,  c.  194,  s.  20,  for  practising  as  an  was  included  in   the  act,  and  therefore 

apothecary,  by  attending,  advising,  and  these   words  were    introduced."    In  re 

furnishing  medicines  without  certificate,  Warren.  2  Sch.  &  Lef.  423. 

the  defence   was  that  defendant  was  a  4.  Under  an  act  imposing  a  duty  on 

chemist  and  druggist,  and  therefore  pro-  ground  chicory,  it  is  not  error  for  the 

tected  by  sec.  28.  which  enacts  that  nothing  court  to  say  to  the  jury  that  ground 

in  the  statute  shall  affect  the  business  of  a  chicory  is  the  same  thing  as  burnt  chicory, 

chemist  and  druggist  in  "  the  buying,  pre-  as  chicory  root  cannot  be  ground  until  it 

paring,    compounding,   dispensing,   and  is  burnt,   and  burnt  chicory  is   not  an 

vending  drugs,  medicines,"  etc.;  but  all  article  of  commerce  until  it   is  ground, 

personsusing,  or  who  shall  use,  that  busi-  Whether  or  not  an  article  imported  is 

ness  may  use,  exercise,  and  carry  on  the  something  other  than  ground  chicory,  is 

same  as  fully  and  amply  as  the  same  was  a  question  for  the  jury.  Arthur  v.  Herald, 

used,  etc.,  by  chemists  and  druggists  be-  10  Otto  (U.  S.),  75. 
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CHIEF. — Highest  in  rank  or  office ;  principal.^ 

CHILD— CHILDABH.      (See    also  ADOPTION   OF    CHILDREN; 

Bastardy;  Devise;  Legacy;  Parent  and  Child;  Seduc- 
tion; Wills.) — The  living  offspring  of   human  parents,  either 

before  or  after  birth.*^  A  young  person  of  either  sex.  The  limits 
of  the  age  of  childhood  are  undenned.^    A  descendant  in  the  Arst 

1.  Webster,  e.g.,  Chief  Justice,  Chief  8  C.  &  P.  262  and  n.     But  it  is  said  that 

Baron,  etc.  the  term  *' quick  with  child"  means  that 

Under  an  act  requiring  an  a£Bdavit  the  woman  has  felt  the  child  alive  and 

▼erifying  the   return   of    issues  of   un-  quick  within  her;  and  where  a  woman 

stamped  bills  and   notes  by  bankers,  a  in  the  fourth   month  of  her  pregnancy 

manager  of  a  bank  is  within  the  term  swore  that  she  had  not  felt  the  child 

** chief  clerk."    "Both  in  a  joint-stock  move  within  her,  she  was  held  not  to 

and  in  a  private  bank,  every  cfrie  em-  have  been  quick.     3  Camp.  76;  Comm. 

ployed,  whether  he  is  called  manager  or  v.  Parker,  9  Mete.  (Mass.)  263.    And  the 

secretary,  in  reality  is  nothing  more  than  distinction  made  in  Reg.  v,  Wycherly  was 

a  clerk,  and  the  heads  of  the  separate  de-  distinctly  repudiated  in  State  v.  Cooper, 

partments  may  properly  be  called  chief  2  Zab.  (N.  J.)  52,  where  it  was  said:  "  The 

clerks.  **    The  Queen  v.  Greenland,  L.  R.  terms  are  synonymous,  both  importing 

I  C.  C.  R.  65.  that  the  child  had  quickened  in  the  womb 

The  business  of  calico-printing  consists  and  that  the  period  had  arrived  when  the 

of  four  processes:  bleaching,  printing,  life  of  the  infant,  in  contemplation  of  law, 

dyeing,  and  finishing.    Three  of  these,  had  commenced." 

viz.,  bleaching,   dyeing,   and  finishing.  The  expression '*  pregnant  with  child" 

were  carried  on  at  one  branch  of  an  es-  in  a  statute  applies  to  every  stage  of  preg- 

tablishment,  and  the  printing  at  another,  nancy  from  earliest  conception  to  actual 

It  was  held  that  the  former  was  an  "es-  expulsion  from  the  womb.    State  v.  How- 

tablishment  where  the  chuf  process  of  ard,  32  Vt.  400.     And  a  "woman  with 

printing  was    carried    on,'    within    the  child"  is  equivalent  to  a  "  pregnant  wo- 

meaning  of  a  statute  regulating  the  labor  man."    Eckhardt  v.  People,  22  Hun,  525; 

of  children.    They  both  made  up  one  es-  s.  c,  83  N.  Y.  462. 

tablishment,  ^he  principal  object  of  which  8.  A  female  ceases  to  be  a  "  child"  and 

was  printing,  the  other  processes  being  becomes  a  "  woman"  within  the  meaning 

incidental.     Hoyle  v.   Oram,  X2  C.  B.  of  an  act    prescribing    punishment  for 

(N.  S.)  124.  rape,  at  the  age  of  puberty.     Hence  a 

8.  1^  SlatQtai. — Concealment  0/  Birth  female  seventeen  years  old  Is  a  woman, 

or  CkHd-murder, — "This  offence  cannot  not  a  child.     Blackburn  t/.  State,  22  Ohio 

be  committed  unless  the  child  had  ar-  St.  102. 

rived  at  that  stage  of  maturity  at  the  In  an  act  defining  aggravated  assault, 
time  of  birth  that  it  might  have  been  a  "child"  is  not  synonymous  with  minor, 
living  child.  .  .  •  No  specific  limit  can  It  means  one  of  tender  years,  and  is  to 
be  assigned  to  the  period  when  the  be  uken  in  the  sense  in  which  it  is  under- 
chance  of  life  begins,  but  it  may  per-  stood  in  common  language,  reference 
haps  be  safely  assumed  that  under  seven  being  had  to  the  comparative  size  and 
months  the  great  probability  is  that  the  strength  of  the  assaulted  and  assaulter, 
child  would  not  be  bom  alive."  Erie,  J.,  A  boy  fourteen  years  old,  weighing  12s 
in  Reg.  v,  Berriman,  6  Cox  C.  C.  388.  .pounds,  is  not  a  child.  McGregor  v. 
Whether  the  child  had  been  alive  was  State,  4  Tex.  App.  599;  Allen  v.  State,  7 
left  to  the  jury  as  a  question  of  fact  in  Tex.  App.  298. 

Reg.  V.  Hewitt,  4  F.  &  F.  izoi.  But  Poor  Children. — A  person  over  twenty- 
Martin,  B.,  "saw  nothing  to  limit  the  one  years  of  age  is  not  a  "poor  child" 
word  *  chiUr  in  the  statute  to  a  child  likely  within  an  act  relating  to  the  binding 
to  live  or  likely  to  die;  but  that  as  soon  out  of  such.  The  King  v.  Inhabitants 
as  the  foetus  had  the  outward  appearance  of  St.  John  Bedwardine,  5  B.  &  Ad. 
of   a  child   it  was  sufficient."     Reg.  v,  169. 

Colmer,  9  Cox  C.  C.  506;  Bishop  on  A  devise  in  trust  "for  feeding,  cloth- 
Statutory  Crimes.  772.  ing.  and  educating  the  poor  children  be- 

Proenrlag  or  Attemptiag  Abortieii. —  longing  to  the  congregation  of  St.  Peter's, 

"Quick  with  child"  means  having  con-  etc.,"  was  held  void  for  uncertainty  in 

ceived;  "with  quick  child"  is  when  the  Dashiell  v,  AttyGen.,  s  H.  &  J.  (Md.) 

child  has  quickened.    Repf.  v.  Wycherly,  392;  s.  c,  9  Am.  Dec.  572, 
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degree,  of  either  sex,^  bom  in  lawful  wedlock,*  of  human  parents. 

The  word  "  children"  is  usually  confined  to  immediate  descend- 

1.  "  Children  has  a  legal  signification,  to  show  the  testator's  intention   to  in* 

.  .  .  never  permitting  the  term  '  sons'  to  elude  bastards  in   the  general  designa- 

be  substituted  for  it,  unless  such  shall  be  tion.     Gardner  v,  Heyer,  2  Paige  (N.  Y.), 

the  plain  intention  of  a  testator  in  his  11;  Shearman  v.  Angell,  i  Bail.  £q.  (S. 

will  in  favor  of  sons' to  the  exclusion  of  C.)  351;   s.  c,  93  Am.   Dec.   166.      In 

daughters."      Weatherhead's   Lessee  v.  Shearman  v,  Angell,  the  legitimate  half- 

Baskerville,  11  H^ow.  329.  brothers  and  sisters  of  the  testator,  who 

9.  Baitaxds  are  Hot  Children. — As  a  was  himself  a  basurd,  took  to  the  exclu- 

general  rule,  bastards  are  not  within  the  sion  of  his  full  sister,  also  a  bastard, 

meaning  of  the  terms  "child"  and  " chil-  A  manifest  intention  to  include illegiti- 

dren"  when  used  in  a  will.    Hill  v.  Crook,  mates  in  the  designation  of  "children" 

L.  R.  6  H.  L.  265;  Paul  v.  Children,  L.  was  held  to  appear  in  a  case  where  the 

R.  12  Eq.  116;  Ellis  v,  Houston,  L.  R.  mother  of  the  children  mentioned  had 

10  Ch.  Div.  236;  Cartwright  v,  Vawdry,  only   illegitimate    children,   she   having 

5  Ves.  530;    Bell  v.  Phyn,  7  Vcs.  453;  gone  through  the  ceremony  of  marriage 

Heater  v.  Van  Auken,  14  N.  J.  Eq.  159;  with  the  husband  of  her  deceased  sister. 

Van  Voorhis  v,  Brintnall,  23  Hun  (N.  Y.),  and  having  had  all  her  children  by  him. 

260;  Gardner  v.  Heyer,  2  Paige  (N.  Y.),  Hill  v.  Crook,  L.  R.  6  H.  L.  265. 

11;  Shearman  v,  Angell,  i  Bail.  Eq.  (S*  Bastards   are    generally    admitted   to 

Car.)  351;  C.  C.  La.  3556.  take  as  a  class  where  they  are  the  only 

This  rule  is  subject  to  exception  only  children  and  have  acquired  the  name  of 
when  it  is  absolutely  necessary  to  con-  children  by  reputation.  Beachcroft  v. 
strue  the  words  "child"  or  "children"  Beachcroft,  i  Madd.  430;  Hill  v.  Crook, 
to  include  illegitimate  children,  in  order  L.  R.  6  H.  L.  265.  And  it  seems  also 
to  effectuate  the  intention  of  the  testator,  where  there  are  legitimate  children  and 
or  where  there  is  an  obvious  intention  to  the  mother  is  named.'  Wilkinson  v, 
be  gathered  from  the  will  itself  that  the  Adam,  i  V.  &  B.  422.  A  bastard  cannot 
terms  should  include  illegitimates.  Hill  acquire  such  a  reputation  before  birth. 
V.  Crook,  L.  R.  6  H.  L.  265;  Palmer  v.  Under  a  bequest  "to  such  child  orchil- 
Horn,  84  N.  Y.  516.  dren  as  A.  may  happen  to  be  enceinU  of 

Accordingly,  where  a  legacy  was  left  by  me,"  a  child  of  which  she  was  at  the 

in  trust  for  the  child  or  children  of  A.,  time  pregnant  cannot  take;  non  constat 

the  illegitimate  children  of  A.  took  noth-  that  it  was  "  by  him."    Earle  v.  Wilson, 

ing,  though  he  had  none  others.     Harris  17  Ves.  528. 

V,  Lloyd,  I  T.&  R.  310.  And  this  is  the  The  term  "children"  embraces  those 
case  although  the  testator  knew  that  born  out  of  lawful  wedlock  who  are 
there  were  none  others,  it  being  possible  legitimized  by  the  subsequent  marriage  of 
that  children  coming  properly  within  the  their  parents,  or  by  a  statute  which  pro- 
description  should  be  born.  Godfrey  v.  vides  that  the  children  of  a  marriage  null 
Davis.  6  Ves.  44;  Dorin  t/.  Dorin,  L.  R.  in  law  shall  be  legitimate.  Carroll  v, 
7  H.  L.  568.  And  so  long  as  there  are  Carroll,  20  Tex.  731.  And  see  Drain  v, 
legitimate  children  to  take,  bastards  can  Violet,  2  Bush  (Ky.),  155. 
never  come  under  the  designation  "  chil-  Where  a  testator  left  property  "  to  my 
dren."  Ellis  v.  Houston,  L.  R.  10  Ch.  beloved  wife  C,  and  after  her  death  to 
Div.  236;  Bagley  v,  Mollard,  i  Russ.  &  my  surviving  children;"  and  after  his 
M.  581;  Collins  V,  Hoxie,  9  Paige  (N.  Y.),  death  a  woman  J.  claimed  to  have  been 
81.  And  this  holds  good  where  the  pa-  married  to  h^m  before  C,  and  brought 
rents  of  the  bastard  married  after  her  suit  for  dower  and  recovered:  htld^  the 
birth,  and  concealed  her  illegitimacy  from  term  "children" in  the  will  only  included 
her  and  the  world,  but  had  other  children  those  by  C,  and  not  those  by  J.  Gel- 
subsequently.  Cartwright  v,  Vawdry,  5  ston  v.  Shields,  16  Hun,  143;  s.  c,  78  N. 
Ves.  530;  Heater  v.  Van  Auken,  14  N.  Y.  275.  See  2  Jarman  on  Wills,  c.  31. 
J.  Eq.  159.  In  the  last  case  the  court  In  statutes  of  descents  and  distribution 
said:  "Under  a  devise  or  bequest  to  the  words  "  child"  and  "children"  are  held 
'  children'  as  a  class,  natural  children  are  to  mean  legitimate  children  only.  Black- 
not  included,  unless  the  testator's  inten-  laws  v,  Milne,  82  111.  505;  Porter's  Heirs 
tion  to  include  them  is  manifest,  either  v.  Porter,  7  How.  (Miss.)  106;  8.C.,  40  Am. 
by  express  designation  or  necessary  im-  Dec.  55.  Contra^  Heath  s/.  White,  5  Conn, 
plication."  Collins  v,  Hox^e,  9  Paige  228;  Dickinson's  App.,  42  Conn.  491. 
(N.  Y.).  II.  And  \ti  Kentucky  \X  has  been  decided  that 

Extrinsic  evidence  is  not  admissible  in  such  a  statute  the  word  "children"  is 
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ants— those  of  the  first  generation ;  it  does  not  include  grandchil- 
dren or  more  remote  descendants.^     It   is  consequently,  when 

not  confined  to  those  born  in  lawful  wed-  nell,  i  Edw.  (N.  Y.)  354;  Mowatt  v.  da. 
lock,  but  includes  all  who  are  by  law  ca-  row,  7  Paige  (N.  Y.).  328;  Ward  v.  Sut- 
pable  of  inheriting;  and  that  a  bastard  ton,  5  Ired.  £q.  (N.  C.)  421;  Mordecai  v, 
recognized  by  his  father  and  made  capa-  Boylan,  6  Jones  Eq.  (N.  C.)  366;  Boy- 
ble  of  inheriting  by  an  act  of  the  legisla-  Ian  v,  Boylan,  Ph.  Eq.  (N.  C.)  160; 
tare  came  within  the  term.  Drain  v,  Dickinson  v.  L«e,  4  W.  (Pa.)  82;  HaU 
Violet,  2  Bu8h(Ky.),  155.  So  an  illegiti-  lowell  r.  Phipps,  2  Wh.  (Pa.)  376;  Cast- 
mate  is  not  withia  an  act  making  provi-  ner's  App.,  88  Pa.  St.  478;  Stinton  v, 
sioQ  for  a  child  or  children,  whose  pa-  Boyd,  19  Ohio  St.  30;  s.  c,  2  Am.  Rep. 
rent  has  neglected  or  omitted  to  provide  369;  Tiliinghast  v,  D' Wolfe,  8  R.  I.  69; 
for  them  in  his  will.  Kent  v.  Barker,  2  Thompson  v,  Ludington,  104  Mass.  193. 
Gray  (Mass.),  535.  Contra,  Est.  of  War-  But  in  wills  the  word  **  children"  may 
dell,  57  Cal.  484.  A  bastard  is  not  a  include  grandchildren  In  two  cases: 
child  within  an  act  giving  an  action  for  '*  First,  the  case  of  necessity,  where  the 
damages  to  children  for  the  death  of  a  will  would  remain  inoperative,  unless 
parent  Dickinson  v.  N.  E.  R.  Co.,  2  H.  the  sense  is  extended;  next,  where  the 
&C.735.  testator   has    clearly    shown    by    other 

In  an  act  providing  for  the  descent  of  words  that  he  does  not  use  the  word 

the   property  of    bastards,   where  it  is  'children'    in    the    proper    sense,    but 

enacted  that    "  in  case  of  the  death  of  means  it  in  a  more  extensive  significa- 

any  such  illegitimate  person,  leaving  no  tion.'*     Radcliffe    v,    Buckley,    10  Ves. 

widow,  surviving  husband,  or  descend-  195;    Reeves    v,   Brymer,   4  Ves.   692; 

aots,  then  the  property  shall  descend  to  Royle  v.  Hamilton,  4  Ves.  437;  Scoit  v. 

and  vest  in  the  mother  and  her  children,"  Nelson.  3  Port.  (Ala.)  452;  s.  c,  29  Am. 

etc.    "Children"  includes  illegitimates.  Dec.  266;  Osgood  v,  Lovering,  33  Me. 

Rogers  v.  Weller,  5  Bis.  (C.  C.)  166.  464;  Churchill  v.  Lovering,  2  Meta  (Ky.) 

In  an  order  under  a  poor  law,  adjudi*  466;  Phillips'  Devisees  v.  Beall,  9  Dana 

eating  upon  the  settlement  of  a  woman  (Ky.),   i;   Hughes  v.   Beall,   12   B.   M. 

and  ber  children,  specifying  a  basurd  (Ky.)   121;   Dunlap  v.   Shreve,   2   Duv. 

among  children    is    a    misdescription.  (Ky.)  334;  Brokaw  v,  Peterson,  15  N.  J. 

Tbe  Queen  v.  Overseers  of  Birmingham,  Eq.  174;  Prowitt  v,  Rodman,  37  N.  Y. 

8  Q.  B.  410.  42;  Denny  v.  Closse,  4  Ired.  Eq.  (N.  C.) 

To  CannectUui  the  common  law  on  this  102;  Mowatt  v.  Carow,  7  Paige  (N.  Y.), 

subject  has  been  completely  overthrown,  328;    Dickinson  v.  Lee,  4  W.  (Pa.)  82; 

and  bastards  are  held  to  be  children.  Castner's  App.,  88  Pa.  St.  478;  Tipton 

Heath  v.  White,  5  Conn.  228;  Hughes  v,  v,  Tipton,  i  Coldw.  (Tenn.)  2S3;  Walker 

Knowlton,    37  Conn.  42^;    Dickmson's  v,  Williamson,  25  Ga.  549. 

App.,  42  Conn.  491.  The  exceptions  are  stated  more  in  de- 

L  Or»n4fth1MTm  art  Vot  CUlftm.  —  tail  in  New  Jersey  and  New  York,  where 
CkiUren^  both  in  common  and  legal  par-  it  is  held  that  ''children"  may  include 
lance,  does  not  include  grandchildren,  more  remote  descendants,  '*  where  it  ap- 
but  embraces  only  the  first  generation  of  pears  there  are  no  persons  in  existence 
offspring  of  the  ancestor  named.  Rad-  who  would  answer  to  the  description  of 
cliffe  V.  Buckley,  14  Ves.  576;  Ingraham  children,  in  the  primary  sense  of  the 
9.  Meade.  3  Wall.  Jr.  (C.  C.)  32;  Adams  word,  at  the  time  of  making  the  will;  or 
V,  Law,  17  How.  (U.  S.)  417;  McGuire  where  there  could  not  be  any  such  at  the 
V.  Westmoreland,  36  Ala.  594;  Willis  v,  time  or  in  the  event  contemplated  by 
Jenkins,  30  Ga.  167;  Walker  t/.  William-  the  testator;  or  where  the  testaior  has 
son,  25  (H.  549;  Wharton  v.  Silliman.  22  clearly  shown  by  the  use  of  other  words 
La.  Ann.  343;  Taylor  v,  Mosher,  29  Md.  that  he  used  the  word  *  children'  as  sy- 
458:  Churchill  v,  Mosher,  2  Mete.  (Ky.)  nonymous  with  descendants,  or  issue,  or 
466;  Phillips'  Devisees  v.  Beall,  9  Dana  to  designate  or  include  .  .  .  grandchil- 
(Ky.).  i;  Sheets  v,  Grubb,  4  Mete.  (Ky.)  dren."  Feit*s  Ex'rs  v.  Vanatta.  21  N.  J. 
339:  Ycates  v.  Gill,  9  B.  M.  (Ky.)  204;  Eq.  84:  Palmer  v.  Horn,  20  Hun,  70;  s. 
Hughes  V.  Gill,  12  B.M.(Ky.)  121;  Hop-  c,  84  N.  Y.  516;  Matter  of  Patton,  41 
son  V.  Com.  to  Use  of  Shipp,  7  Bush  (Ky.),  Hun,  497.  '*  It  can  acquire  a  more  ex- 
641;  Brokaw  v,  Peterson,  1$  N.  J.  Eq.  tensive  meaning  only  from  the  context 
174;  Feit's  Ex*rs  v.  Vanatta,  21  N.  J.  Eq.  in  which  it  occurs,  or  from  its  use  in  a  case 
S4;  Jackson  v,  Staats,  ix  Johns.  (M.  Y.)  where  the  person  using  it  must  know 
337i  S'  c,  6  Am.  Dec.  376:  Marsh  v.  that  there  neither  then  is  nor  can  after- 
Hague,  I  E4w«  (N.  Y.)  174;  Tier  v.  Pen-  wards  be  any  person  within  the  i&rst  geii- 
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used  in  a  deed  or  will,  a  word  of  purchase.^ 

eratioa  to  whom  it  can  be  applied/'  Wil-  of  a  benevolent  association  to  desi^ate 

lis  V.  Jenkins,  30  Ga.  167.  beneficiaries.     Winsor  v.  O.  F.  Benev. 

It  has  been  accordingly  said  that  the  Assoc.,  13  R.  I.  149. 

word  **  children"  cannot  include  grand-  As  used  in  the  Louisiana  Code  of  1875, 

children,  '*  when  there  are  persons  to  an-  the  term  "  children"  is  defined  as  follows: 

swer  the  description  of  children,  unless  '*  Under  this  name  are  comprehended  not 

there  be  some  ambiguity  in  the  language  only  the  children  of  the  first  degree,  but 

rendering  it  necessary,  or  unless  the  tes-  the  grandchildren,   great-grandchildren, 

tator's  intent  expressed  in  other  parts  of  and  all  other  descendants  in  the  direct 

the  will  could  not  otherwise  be  satisfied."  line.      Natural    children,    even    though 

Tillinghast  v.  D'Wolf,  8  R.  I.  69.  recognized,  make  no  part  of  the  children 

It  is  even  held,  that  so  long  as  there  properly  so  called,  unless  they  have  been 

are  children,  grandchildren  cannot  take  legitimated."    C.  C.  §  3556. 

under  that  designation.     Ward  v.  Sut-  Btep-ohildren. — The  term  *' children"  in 

ton,  5  Ired.  £q.  (N.  C.)  421;    Mordecai  a  will  does  not  include  step-children.     It 

V,  Boylan,    6  Jones   Eq,   (N.   C.)  366;  is  confined  to  persons  of  the  blood  of  the 

Boylan  v,  Boylan,  Ph.  Eq.  (N.  C.)  160.  testator  or  the  one  named  as  parent 


And  conversely  that  they  can  where  there 
are  no  children.      2  Washburn  on  R.  E. 

655. 

In  statutes  of  descents  and  distribu- 
tion, the  words  "child"  and  "children" 
do  not  include  grandchildren  or  other 
descendants  more  remote  than  the  first 


This  rule  may  be  controlled  by  a  mani* 
fest  intention  to  the  contrary.  In  rt 
Hallett,  8  Paige  (N.  Y.).  375;  Barnes  v. 
Greenzebach,  i  Edw.  (N.  Y.)  41;  Law- 
rence V.  Hebberd.  i  Bradf.  (N.  Y.)  252. 

Adopted  Children. — A  devise  to  children 
does  not  include  adopted  children,  al- 


degree.  Est.  of  Curry.  39  Cal.  529;  Bige-  though  the  parent  named  had  none  other, 
low  V.  Moring,  103  Mass.  287;  Poang  v,  Schafer  v.  Enew,  54  Pa.  St.  304.  It  was 
Gadsden,  2  Bay  (S.  C),  293;   Burgess    held  otherwise  in  Sewall  v.  Roberts,  115 


V.  Hargrave,  64  Tex.  no.  But  it  was 
said  in  the  last  case  that  these  words 
might  be  differently  construed,  in  order 
to  give  effect  to  a  clear  intention  of  the 
legislature.  "Illegitimate  child"  in  an 
act  giving  such  a  right  of  inheritance 
from  the  mother  does  not  include  grand- 
children. Curtis  V.  Hewins,  11  Mete. 
(Mass.)  294.  But  the  term  "  children"  in 
a  statute  providing  that  advancements 
made  to  children  during  the  life  of  an  in- 
testate shall  be  deducted  from  the  shares 
of  such  children,  does  include  grandchil- 
dren. Storey's  App.,  83  Pa.  St.  89. 
•*  Children"  in  43  Eliz.  c.  2,  s.  7,  mak- 


Mass.  262,  where  an  adoptefd  child  was 
held  to  come  Within  the  word  children 
used  in  a  deed  made  many  years  before 
the  adoption,  a  statute  having  endowed 
such  a  child  with  all  the  "legal  conse- 
quences and  incidents  of  the  natural  re- 
lation of  parent  and  child."  And  an 
adopted  child  is  entitled  to  tlie  proceeds 
of  a  life- policy  payable  to  the  wiJfe  of  the 
insured,  if  she  survive  him,  otherwise  to 
their  children.  Martin  v.  iEtna  L.  Ins. 
Co.,  73  Me.  25. 

1.  The  word  "children."  being  con- 
fined to  issue  in  the  first  degree,  conse- 
quently, when  used  in  a  deed  or  will,  ap- 


ing children  liable  for  the  maintenance  plies,  primarily,  to  a  specific  and  deter- 

of  their  poor  parents,  does  not  apply  to  minable  class;  it  is  a  designatio  persona^ 

grandchildren.     Maund  z/.  Mason,  L.  R.  andindicates,  not  heritable  succession,  but 

9  Q.  B.  254.     But  it  does  include  grand-  individual  acquisition.     It  is  a  word,  not 

children,  in  pension  acts,  where  children  only  of  limitation,  but  of  purchase.  Wild's 

are  to  receive  the  pension  in  case  there  Ca.  6  Co.  17;     Bussar  v,  Bradford,  2 


is  no  widow.  Walton  v.  Cotton,  19  How. 
(U.  S.)  355.  And  also  in  an  act  provid- 
ing that  in  case  of  the  death  of  a  settler 
before  he  receives  a  patent,  his  interest 
in  the  land  taken  up  shall  go  to  his  wife 
and  children  or  heirs.  Cutting  v.  Cut- 
ting, 6  Sawy.  396;  s.  c,  6  Fed.  Rep.  259. 
In  a  life-insurance  policy  in  which  the 
beneficiaries  are  "Mrs.  M.  R.  and  chil- 
dren," the  last  word  does  not  include 
grandchildren.  Russell  v.  Russell,  64 
Ala.  500;  Cont.  L.  I.  Co.  v.  Webb,  54 
Ala.  688.     And  it  is  equally  exclusive  of 


Atk.  220;  Oates  v.  Jackson,  2  Str.  11 72; 
Dewitte  v.  Dewitte,  11  Sim.  41;  Ginger 
V,  White,  Willes,  348;  Hampton  v,  Hol- 
man,  L.  R.  4  Ch.  D.  183;  Dunn  v.  Davis, 
12  Ala.  135;  Furlow  v.  Merrill,  23  Ala. 
705;  Est.  of  Utz,  43  Cal.  201;  Beacroft 
V,  Strawn,  67  IlL  28;  Johnson  v.  John- 
son, 2  Metc.(Ky.)  331;  Turner  i/.  Patter- 
son. 5  Dana  (Ky.),  295;  Anable  v.  Patch, 
3  Pick.  360;  Tucker  z/.  Stites,  39  Miss. 
iq6;  Fales  v.  Currier,  55  N.  H.  392; 
Stokes  V,  Tilly,  9  N.  J.  Eq.  130;  Rogers 
V,  Rogers,  3  Wend.  (N.  Y.)  503?  In  re 


grandchildren  when  used  in  the  by-laws    Sanders,  4  Paige  (N.  Y.),  293;  Murphy 
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V.  Hanrey,  4  Edw.  (N.  Y.)  131;  Chrystfe  cate,  "children"  means  all  the  children, 

V.  Phyfe,  19  N.  Y.  344;  Taylor  v.  Gould,  including  those  who  have  married  and 

10  Barb.  388;  Armstrong  v,  Moran,  X  ceased  to  be  members  of  the  family  as 

Bradf.  (N.  Y.)  514;    Guthrie's  App.,  37  well  as  those  who  have  remained  such. 

Pa.  St.  9;  Chew's  App.,  37  Pa.  St.  23;  Hollingsworth  v.  Hollingsworth,  65  Ala. 

Schafer  v.  Enew,  54  Pa.  St.  304:  Daley  321. 

V.  Koons.  90  Pa.   St.   246;    Affolter  v.  Child  and  Ghildrea. — Under  a  power  to 

May.  19  W.  N.  C.  (Pa.)  44:  11  Eastern  appoint  to  the  use  of  *'such  child  and 

Rep.  654; 'Perry  v.  Calhonin,  8  Humph,  children,  etc.,"  aa  exclusive  appointment 

(TeQn.)5Sz;  Stubbs  v.Stubbs,  11  Humph,  to  one  child  is  good.     Swift  v.  Gregson, 

(Tenn.)43;  Bowers  v.  Bowers,  4  Heisk.  i  T.  R.  432. 

(Tenn.)  293;   Moon  v.  Stone's  Ex'r,   19  A  Child's    Part,  in    an  interstate  act 

GratL  (Va.)  130.  which  gives  a  widow  such  a  share,  im- 

To  this  rule  there  is  no  exception  in  the  ports  as  large  a  share  as  any  child  has. 

case  of  deeds.     Melsheimer  v.  Gross,  58  Davis  v.  Duke,  C.  &  N.  361. 

Pa.  412;  Wolford  v.  Morgenthal,  91  Pa.  Any  Child  in  a  statute  is  not  confined 

St.  3a    But  in  a  will  it  may  be  construed  a  to  any  particular  class  of  children.    Over- 

woid  of  limitation  equivalent  to  '*  issue,"  seers  of  Manchester  v.  Guardians  of  St. 

"heirs"  or  "heirs  of  the  body,"  where  Pancras,  L.  R.  4  Q.  B.  D.  409. 

there  is  a  clear  intent  to  so  use  it—to  be  Benoflt  of  Children.     See  Benefit. 

gathered  from  the  words  of  the  testator  Eleven  Children. — Where  property  was 

himself.     '*  Conjectures,  doubt,  and  even  left  by  will  to  **  my  eleven  children,"  and 

equilibrium  of  apparent  intention  are  not  at  the  testator's  death  one  of  the  eleven 

sufficient."    The  intention  must  be  ren-  was  dead,  her  children  took  her  share, 

dered  clear  by  the  words  of  the  testator.  Lawrence  v.  Hebberd,  i  Bradf.  (N.  Y.) 

Guthrie's  App.,  37   Pa.  St.  9;  In  re  San-  252. 

ders,  4  Paige  (N.  Y.),  293;  Wild's  Ca.,  6  Family  of  Minor  Children.— A  guardian 

Co.  17.  of  one  minor  child  is  a  guardian  of  a  family 

"  Children"  was  accordingly  held  to  of  minor  children  under  a  Sute  consti tu- 
be a  word  of  limitation  in  Grigg  v.  Brad-  tion  and  laws  giving  to  such  a  one  a 
ley,  16  East,  299;  Jones  v.  Davies.  4  B.  homestead.  Rountree  v.  Dennard,  S7 
&  Ad.  43:  Parkman  v.  Bowdoin,  i  Sumn.  Ga.  629;  s.  c,  27  Am.  Rep.  401. 
(C.  C.)  359;  Echols  V.  Jordon,  39  Ala.  24;  Onr  Child  or  Children.— Testator  left  it 
Dunlap  V.  Shreve,  2  Duv.  (Ky.)  334;  Mo-  to  his  widow  bow  and  in  what  manner  she 
ran  v.  Dillihay,  8  Bush  (Ky.).  434;  Lach-  might  think  proper  to  dispose  of  the  es- 
land  V,  Downing,  ii  B.  M.  (Ky.)  32;  tate  in  reference  to  our  child  or  children. 
Jordan  v.  Roach,  32  Miss.  482;  Jones's  He  left  one  child.  Held^  that  he  wassuf- 
Ex'r  V.  Jones,  13  N.  J.  Eq.  236:  Halde-  ficiently  named  within  an  act  requiring 
man  v.  Haldeman,  40  Pa.  29;  Merry  man  the  naming  or  providing  for  children  in 
V.  Merryman,  5  Munf.  (Va.)  440;  Smith  wills.  Beck  v.  Metz.  25  Mo.  70. 
f.  Fox,  II  Va.  L.  J.  375.  Pregnant  with  a  Child. — Testator,  con- 

"  Children'*  was  held  to  mean  **  issue,"  templating  death,  devised  his  estate   to 

where  it  was  used  interchangeably  with  his  wife  for  life,  remainder  to  his  nephews, 

that  word.   Voller  v.  Caster,  4  E.  &  B.  with  the  condition  that  ' '  in  case  my  said 

173;  s.  c,  28  Eng.  L.  h.  Eq.  267;  Wyth  v.  wife  should  at  mydecease  be  pregnant  with 

Blackman,    i  Ves.   Sr.  196;    Daliell   v.  child  orchildren,"then  the  property  was  to 

Welch,  2  Sim.  319.  go  to  such  child  or  children.    He  lived  for 

la  a  bequest  to  A.  and  his  children,  twenty  years,  and  in  the  mean  time  a  child 

where  A.  had  no  children  either  at  the  was  bom  to  him.     It  was  decided  that 

time  the  will  was  made  or  when  it  went  this  child  did  not  take  by  implication  un- 

ioto  effect,  "children"  was  held  to  be  a  der  the  will.     Blakiston  v.  Haslewood, 

word  of  purchase.    Vanzant  v,  Morris,  10  C.  B.  544. 

52  Ala.  285.     See.  generally,  i  Roper  on  Borenth  or  Toongoot  Child. — Where  there 

Legacies,  68  sq.;  2  Jarman  on  Wills,  c.  was  a  bequest  to  the  seventh  or  youngest 

30; and  2  Wash,  on  R.  E.  654.  child  of  A.,  and  between  the  date  of  the 

An  allegation  that  certain  named  per-  will  and  the  testator's  death  A.'s  seventh 

sons  "are  his  only  legitimate  children"  child  died  and  an  eighth  and  several  others 

is  not  a  sufficient  averment  that  they  are  were  born,   the    youngest  and  not  the 

the  vnh  heirs  at  law  of  the  decedent,  eighth  took.     West  v,  Ld.    Primate  of 

Martin's  Heirs  v,  Martin,  22  Ala.  86.  Ireland.  3  Brown  Ch.  148. 

In  a  clause  of  a  will  providing  that  an  Threo  Children. — Where  a  legacy  of  a 

ftffloant  of  money  be  paid  to  the  wife  of  specific  sum  was  left  to  each  of  the  three 

testator  for  the  support  of  herself  and  children  of  A.,  and  A.  had  four  children, 

chikirea  until  the  final  division  of  the  es-  all  born  before  the  date  of  the  will,  each  of 
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CHILDISH— CHINESE— CHOCOLA  TE— CHOICE— CHOOSE. 

•  * 

CHILDISH.— Like  a  child ;  of  weak  mind.^ 
CHINA.— Porcelain.* 

CHINESE. — Pertaining  to  China.*  (See  also  INTERNATIONAL 
Law.) 

CHIP. — A  piece  of  wood,  stone,  or  other  substance  separated  by 
an  axe,  chisel,  or  jiny  cutting  instrument ;  *  a  fragment ;  a  small 
piece.* 

CHOCOLATE. — A  paste  composed  of  the  roasted  kernel  of  the 
Theobroma  cacao^  ground,  and  mixed  with  other  ingredients — 
usually  a  little  sugar,  cinnamon,  or  vanilla.® 

CHOICE. — The  voluntary  art  of  selecting  or  separating  from  two 
or  more  things  that  which  is  preferred ;  the  determination  of  the 
mind  in  preferring  the  thing  to  another ;  election ;  the  thing  chosen.'^ 

CHOOSE. — To  make  choice  of;  to  select;  to  take  by  way  of 
preference  from  two  or  more  things  offered ;  to  elect.^ 

the  four  was  held  to  be  entitled  to  the  6.  Webster. 

amount  specified.    Garvey  v,  H ibbert,  19  In  Statute— lUitiaction  between  "  Ohoeo- 

Vcs.  125.  late"  and   "Confeetionery."— For    tariff 

Tonnger  Children. — In  a  family  settle-  purposes  Congress  has  at  all  times  since 

ment  where  primogeniture    prevails,    a  the  act,  May  2, 1799,  intended  to  preserve 

daughter,  though  first  born,  is  within  the  the  distinction  between  ''chocolate"  and 

term  "younger  children,"  if  there  is  a  "confectionery."    Under  the  act  June 

son.     Beale  v.  Beale,  I   P.  Wms.  244;  6,    1872  (17  Stat.   231),   §1,  chocolate, 

Heneage  r.  Hunlock,  2  Atk.   457.     An  eo  nomitu^  is  dutiable  at  the  rate  of  five 

only  surviving  younger  child  may  take  cents  per  pound,  and  although  put  up  in 

under  a  bequest  to  younger  children ;  and  a  particular  form  and  sold  as  "confec- 

a  second  child,  having  become  the  eldest  tionery,"  is  not  subjected  to  the  duty  im- 

by  the  death  of  the  first,  is  excluded.    Ld.  posed  on  the  latter  article  by  act  June 

Lincoln  v,  Pelham,  10  Ves.  166.  30,  1864,  §  i  (13  Stat.  202).    Arthur  v, 

1.  "The  term  *  childish  *  certainly  ex-  Slephanl.  6  Otto,  125. 

presses  a  degree  of    reasoning  intelli-  7.  Webster. 

gence."    A  childish  person  may  make  a  In  Willi. — Where  in  a  will  a  testator 

good  deed.     Mulloy  v.  Ingalls,  4  Neb.  bequeathed  "to  my  son  John  ^i^  choice 

120.  of  one  of  my  two  tracts  of  land,  and  the 

9.  Pictures  painted  by  hand  on  porce-  other  tract  to  be  sold  and  the  money  to 

lain  are  to  be  classified  under  acts  im-  be  divided  between  my  two  daughters," 

posing  import  duties,  not  as  decorated  it  was  held  that  the  son   took  a  fee, 

china  or   porcelain,   but    as    paintings,  amongst  other  reasons,  because  the  tes- 

Arthur  v,  Tacoby,  13  Otto  (U.  S.),  677.  tator  intended 'a  preference  to  the  son, 

8.  "  Chmese  subjects  visiting  or  resid-  giving  him  a  choice,     Clake  v.  Mikell, 

ing  in  the  United  States,"  as  used  in  a  3  Dessaus.  (S.  Car.)  168;  State  v.  Thomi>- 

treaty  with  China,  means  "  those  travel-  son,  14  S.  &  R.  (Pa.)  100. 

ling  for  instruction  or  from  curiosity,  or  8.  Webster. 

engaging  in  some  legitimate  avocation.  In  Wills. — Under  a  devise  to  a  party 

and  whose  ingress  may  not  be  lawfully  of  premises  for  life,  provided  he  chooses 

prohibited  by  reason  of  some  objection  to  reside  therein,  and  then  to  A.  B.  in 

personal  to  themselves,  and  not  depend-  fee,  it  is  not  necessary  to  complete  A. 

ent  upon  their  nationality."     It  does  not  B.'s  right  to  the  premises,  on  the  death 

include  lewd  women,  who  are  forbidden  of  the  devisee  for  life,  that  such  devisee 

to  land  in  a  State,  without  reference  to  should  have  actually  resided  in  the  prem- 

nationality.     Ex  parte  Ah  Fook,  49  Cal.  ises;  the  intention  to  reside  there  being 

402.  evidence  that  such  intention  would  have 

4.  Webster.  been  carried  into  effect  had  circumstances 

6.    Chip— Cheap  —  CUpping — signifies  permitted,    is   sufficient.      Sampson    v. 

the   place  to  be  in   a  market  town,  as  Donn.  2  Chit.  Rep.  529. 

Chipperham,     Chipping-Norton,    Chip-  In  Statute —Choeen  to  OiRce.— .Where  in 

ping-Wicomb.    Wharton.  a  statute  providing  that  "if  any  person 
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CHOSB^CHOSEN  FREEHOLDERS^CHOSES  IN  ACTION. 

CHOBS. — ^A  thing,  suit,  cause ;  personal  property.^  It  is  a  chat- 
tel personal,  and  is  either  in  possession  or  in  action.  It  is  used  in 
divers  senses,  of  which  the  four  following  are  the  most  Important  :^ 

Chose  local?  a  thing  annexed  to  a  place,  as  a  mill,  etc. 

Ckosi  transitory^  that  which  is  movable,  and  may  be  taken  away, 
or  carried  from  place  to  place.         , 

Chose  in  action.    See  chose  in  Action. 

Choses  in  possession?  where  a  person  has  not  only  the  right  to 
enjoy,  but  also  the  enjoyment  of  the  thing. 

CE08SV  TSESHOLDESS. — ^A  board  of  county  officers  in  New 
Jersey,  having  charge  of  the  finances  of  the  county,  and  composed 
of  persons  chosen  by  and  representing  the  several  town,  or  town- 
ships of  the  county.    (See  also  County,  Officers.) 

CEOSBS  nr  ACTIOH,  (See  also  Assignments;  Donatio 
Causa  Mortis;  Execution;  Husband  and  Wife  ;  Married 
Women.) 

Definition,  335.  Form  of  the  Action,  236. 

Basis  of  the  Right,  335.  Assignment^  236. 


1.  Definition. — A  chose  in  action  is  a  right  of  proceeding  in  a 
court  of  law  to  procure  the  payment  of  a  sum  of  money.*  Prom- 
issory notes,  bills  of  exchange,  debts,  policies  of  insurance,*  and 
annuities^  are  examples.  The  term  is  used  in  contradistinction  to 
choses  in  possession,  which  are  chattels,  of  which  one  is  in  posses- 
sion or  control,  such  as  coin„  wheat,  books,  and  the  like. 

8.  Bull  of  the  Eight — One  view  has  restricted  the  term  to  rights 
of  action  for  money  arising  under  contracts ;®  but  while  it  com- 
prehends these,  whatever  the  contract,  it  is  undoubtedly  of 
much  broader  significance,  and  includes  the  right  to  recover  pecu- 

choim  or  appointed  to  office  .  .  .  dies,  possession  if  paid,  a  chose  in  action  if 

...  the  court  may  declare  the  office  unpaid.    The  king  acquires  and  the  sub- 

Tacsnt.'*  and  appoint  a  person  to  perform  ject  loses  as  property  in  them  the  instant 

tfie  duties  of  the  office,  a  person  dies  they  become  due.     aBIack.  Comm.  §408. 

after  he  has  be^n  chosen  an  officer  at  an  Patents,    copyrights,   trade-marks,    and 

ejjKtion,  but  before  the  votes  are  counted,  similar  rights  are  generally  classed  as  in- 

the  court  has  authority  to  declare  the  corporeal  personal  property.     Rapalje. 

office  vacant,  and  to  fill  the  vacancy.  A.  Rap.  &  Lawrence's  Law  Diet.  306. 

State  9.  Hunt,  54  N.  H.  431.  See  also  Haskell  v,  Blair,  3  Cush.  (Mass.) 

lA  ladlstBfliit.— Where  a  statute  pro-  534:  Gillett  v.  Fairchild,  4  Denio  (N.  Y.), 

vided  that  an  indictment  should  state  80;  People  v.  Tioga  C.  P.,  19  Wend.  (N. 

that  the  grand  jurors  were  "ck^ttn,  se-  Y.)  75;  Ramsey  v,  Erie  R.  Co.,  57  Barb, 

lected,    and    sworn."    and    the    word  (N.  Y.)  398;  i  Chit.  Gen.  Pr.  99. 

"chosen"  was  omitted,  it  was  held  that  6.  Ex  parte  Ibbetson.  8  Ch.  D.  Si9« 

the  omission  was  not  fatal.    The  words  7.  a  Bi.  Com.  389;  Hargrave's  note  to 

'* chosen" and  "selected"  having  in  com-  Co.  Litt.  144  b. 

mon  parlance  the  same  meaning,   the  But  not  a  deed  for  land.    Sheldon  v, 

omission  of  *'  chosen"  was  of  no  practical  Sill,  8  How.  (U.  S.)  441. 

importance.    Rengetv.  State,  i  Neb.  365.  8.  i  Bouv.  Diet.  311,  where  a  chose  in 

1.  Webster.  action  is  defined  to  be  a  right  to  receive 

fl.  Wharton.  or  recover  a  debt,  or  money,  or  damages 

8.  This  answers  probably  to  the  ret  for  breach  of  contract,  or  for  a  tort  con- 

immMHs  of  the  civil  law.  nected  with  contract,  but  which  cannot  be 

4.  Taxes  and  customs  are  a  chose  in  enforced  without  action,  citing  Com.  Dig. 


Fom  of  the  Aotion.  CHOSES  IN  ACTION.  Atrfgnmint 

niarx  damages  for  a  wrong  inflicted  either  upon  the  person  or 
property.^ 

3.  Form  of  the  Action.— It  does  not  matter  what  the  form  of  the 
action,  legal  or  equitable,  which  is  necessary  to  maintain  the  right. 
While  it  was  otherwise  considered  once,  it  is  now  said  to  be  a  chose 
in  acti6n,  even  though  the  reipedy  is  to  be  obtained  only  from 
equitable  sources.  Thus  the  right  to  sue  for  a  trust  fund  misap- 
plied by  the  trustee  is  an  equitable  chose  in  action.* 

4.  Asugnment.  (S^e  also  the  general  heading  ASSIGNMENTS.) — 
With  the  exception  of  neg9tiable  instruments,  choses  in  action  are 
not,  at  the  common  law,  assignable  so  as  to  give  the  assignee  the 
legal  and  equitable  rights  of  the  assignor.*  He  cannot  sue  in  his 
own  name,*  though  equity  early  allowed  him  to  sue  in  the  name 
of  the  assignor,*  and  this  is^now  a  rule  both  in  courts  of  law  and 
equity.^  He  takes  the  chose  in  action,  unless  it  be  a  negotiable 
instrument,  subject  to  the  defences  of  the  debtor  at  the  time  of 
notice  of  the  assignment  to  the  latter,''  but  not  to  those  subse- 
quently arising  ;^  and  in  the  United  States,  where  the  debtor,  after 
notice  of  the  assignment,  expressly  or  impliedly  agrees  with  the 
assignee  to  pay  him  the  claim,  the  latter  may  institute  suit  upon 
it  in  his  own  name.® 

Statutes  have,  however,  been  enacted  in  many  States  of  the 
Union  enlarging  the  number  of  assignable  choses  in  action  as  well 
as  the  rights  of  the  assignee ;  and  in  England  the  matter  is  rege- 
lated by  the  Judicature  Act  of  1873,  c.  25,  §  6,  by  virtue  of 
which  an  absolute  assignment  of  a  legal  chose  in  action,  followed 
by  notice  in  writing  to  the  debtor  or  other  person  from  whom  the 

1.  Gillett  V.  Fairchild,  4  Denio  (N.  Y.),  '  Iowa,  339;  Jeffries  v.  Evans,  6  B.  Mon. 
80;  McKee  v.  Judd,  12  N.  Y.  622;  Wms.  (Ky.)  iig;  Barney  v.  Grover,  28  Vt.  391; 
Pers.  Prop.  4.  Lane  v.  Smith,  103  Pa.  Si.  415;  Andrews 

2.  Wms.  6.  V.  McCoy,  8  Ala.  920;  Kleeman  v.  Fris- 
8.  Gardner  v.  Adams,  12  Wend.  (N.     bie,  63  111.  4^2;  Marshall  v.  Cooper,  43 

Y.)  297:  Thalhimer  v.   Brinckerhoff,  20  Md.  61.   v 

Johns.  (N.  Y.)  380.  Wherfe  a  party  agrees  to  give  his  attor- 

4.  Greenby  v.  Wilcox,  2  Johns.  (N.  Y.)  ney  a  part  of  a  claim,  no  matter  how 

i;  Lenox  v.  Roberts,  2  Wheat.  (U.  S.)  collected,  and  subsequently  assigns  it  to 

373-  &  P^fty  ignorant  of  his  agreement,  who 

6.  Buck  V.   Swazey,  35   Me.   41,   52;  compromises  it,  the  assignee  is  bound  by 

Welch  V,  Mandeville,  i  Wheat.  (U.  S.)  the  agreement.     Fairbanks  v,  Sargent,  9 

236;  Caldwell  v,  Meshew,  44  Ark.  564.  N.  East.  Repr.  (N.  Y.)  870. 

6.  Skinner  v.  Somes,  14  Mass.  107;  8.  Stewart  v.  Kirkland,  19  Ala.  162; 
Jessel  V.  Ins.  Co.,  3  Hill  (N.  Y.),  88;  Reservoir  Co.  v.  Chase,  14  Conn.  123; 
Bispham's  Equity,  226.  Barilett  v,  Pearson,  29  Me.  9;  Webb  cr. 

An  assignor  cannot  prevent  the  as-  Steele,  13  N.  H.  230;  Blake  t^.  Buchanan, 

signee  from  suing  in  the  assig^nor's  name.  22  Vt.  548;   Mowry  v.  Todd,  12  Mass. 

The  Leona,  62  Tex.  35.                  «  281;  Fay  v.  Jones,  18  Barb.  (N.  Y.)  340; 

7.  Bishop  V.  Holcomb,  10  Conn.  444;  Small  v,  Browder,  11  B.  Mon.  (Ky.)  212; 
Warren  v.  Copelin,  4  Mete.  (Mass.)  594;  Miller  v,  Kreiter.  76  Pa.  St.  78;  Conant 
Bebee  v.  Bank  of  New  York,  i  Johns,  v.  Bank,  i  Ohio  St.  298. 

(N.  Y.)  529;  Murphy  V.  Bowery  Bank,  30        9.  Tiernan  v.  Jackson,  5  Pet.  (U.  S.) 

Hun  (N.  Y.).  40;   Bush  v,  Lathrop,  22  597;  Currier  v,  Hodgdon,  3  N.  H.  82; 

N.  Y.  535;  Brashear  v.  West,  7  Pet.  (U.  Skinner  v.  Somes,  14  Mass.  107;  Clark 

S.)  608:   Kamena  v,   Huelbig,  8  C.  E.  v.  Thompson,  2   R.  I.   146;   Barger  «/. 

Greene  (N.  J.),  78;  Martin  v.  Richardson,  Collins,  7  H.  &  J.  (Md.)  213;  Bucklin  v. 

68  N.  Car.  255;  Boardman  v.  Payne,  29  Ward,  7  Vt.  195. 
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AMigmmt.  CHOSES  IN  ACTION.  AMigimmt. 

cbose  in  action  is  due,  has  the  effect  of  passing  the  legal  right  to 
the  same  to  the  assignee  from  the  date  of  the  notice,  subject  to 
any  equities  affecting  it.  And  promissory  notes,  bills  of  exchange, 
and  bank  checks  are  by  the  law  merchant,  as  well  as  by  numerous 
statutory  enactments,  made  an  exception,  to  a  very  great  extent, 
to  the  foregoing  rules.  These  the  holder  may  assign  before  matu- 
rity to  a  bona  fide  purchaser  by  generally  recognized  modes,  with 
the  effect  of  freeing  the  same  frooi  the  equities  existing  between 
the  original  parties,  and  of  conferring  both  the  legal  and  equitable 
title  on  the  purchaser.  (See  also  Bank  Checks  ;  Bills  of  Ex- 
change; Promissory  Notes  ;  and  Negotiable  Instruments.) 

An  assignment  of  a  chose  in  action  will  not  be  sanctioned  either 
in  a  court  of  law  or  equity  where  it  is  opposed  to  any  rule  of  law, 
sound  morals,  or  public  policy.^ 

So  mere  personal  actions  which  do  not  survive  the  person  are 
not  assignable,'^  though  they  are  where  they  do  survive,  even 
though  they  be  for  a  tort  committed.^  The  mode  of  the  assign- 
ment V3  not  material.    No  particular  form  is  essential,  and  it  may 

1.  Milwiukee  &  Minnesota  R.  v.  Mil-  Admr.,   v,  Frierson,   3  S.  West.  Repr. 

wanlcee  ft  Minnesota  R.,  ao  Wis.  183;  (Tenn.)  649.      Contra,  Alves  v.  Schles- 

Gardner  9.  Adams,  12  Wend.  (N.  Y.)  297;  inger,  81  Ky.  290. 

Marsliall  v.  Means,  12  Ga.  61;  Dayton  ContnMt  with  PuUio  Qfldali. — A  con- 

V.  Fargo,  45  Mich.  153:  Prosser  v.  Ed-  tract  made  by  bridge  commissioners  of  a 

mnnds.  i  Younge  &  Coll.  Exch.  Rep.  county  to  pay  a  certain  sum  of  money 

481;  Albright  v.  Teas,  37  N.  J.  Eq.  171.  for  a  bridge  described  therein,  and  for 

Bi^t  to  8110  to  Bet  A^do  Truitoe  s  Sale,  the  erection  thereof  upon  the  completion 

— ^A  right  to  prosecute  a  suit  In  equity  to  of  such  bridge  as  fast  as  the  money  is 

set  aside  a  trustee's  sale  on  the  ground  collected  by  the  tax  collector,  is  assign- 

of  fraud  is  not  assignable.      Jones  v,  able.     Smith  v.    Hubbard,   2  S.   West. 

Babcoclc.  IS  Mo.  App.  149.  Repr.  (Tenn.)  569. 

Part  of  Debt. — ^Though  not  good  at  law,  Xoohaaioi'  and  Othor  lioni^. — A  me- 
an assignment  of  a  part  of  a  fund  or  debt  chanic's  lien,  although  inchoate,  is  as- 
will  be  enforced  in  equity.  James  v.  signable.  McDonald  v,  Kelly,  14  R.  I. 
City  of  Newton,  23   Cent.   Law  Jour.  335. 

(Mass.  Case)  489  and   note;   Peugh  v.  So  is  an  attorney's  for  services  on  a 

Porter,  112  U.  S.  737;  Fordyce  v.  Nel-  judgment     Sibley  v.  Pine  Co.,  31  Minn, 

son.  91  Ind.  447;  Canty  v.  Latterner,  31  201. 

Minn.   239.      Compare   Geist's    Appeal,  8.  Comegys  v.  Vasse,   z    Pet.  (U.  S.) 

104  Pa,  St.  351.                                       •  213;  Devlin  v.  Mayor,  63  N.  Y.  15;  Lat- 

Fatart  Zandngs.— Wages  to  be  earned  timore  v.  Simmons,  13  S.  &  R.  (Pa.)  184; 

under  an  existing  contract  are  assignable,  ^mlth  v.  Sherman,  58  Mass.  408. 

even  though  the  contract  be  indefinite  as  An  unliquidated  claim  for  a  personal 

to  time  and  amount.     Wade  v.  Bessey,  injury   is   not  assignable.      Stewart    v, 

76  Me.  413:  Rio  Grande  Extension  Co.  Houston  &  Texas  Cent.  R.  Co.,  62  Tex. 

V.  Coby,  7  Colo.  299.  246.     Nor  is  one  for  slander.     Miller  v. 

But  an  assignment  of  all  the  wages  the  Newell,  20  S.  Car.  123. 

assignor  may  earn  in  the  future,  without  8.  North  v.  Turner,  9  Serg.  &  R.  (Pa.) 

limit  as  to  time  or  amount,  is  invalid  244;    Lazard  v.   Wheeler.   22  Cal.    142; 

when  the  assignor  is  not  engaged  in  any  Jordon  v.  Gillen,  44  N.  H.  424;  Grant  v, 

employment,  or  even  under  contract  for  Ludlow,  8  Ohio  St.  37;  Williams  v,  In- 

employment.     Lehigh  Valley  R.  Co.  v.  gersoll,  89  N.  Y.  508;  Louisville,  etc.,  R. 

Woodring.  9  Atl.  Rep.  (Pa.)  58;   Ken-  Co.  v.  Goodbar,  88  Ind.  213. 

nedy  v.  Tiemay,  14  R.  L  528.  A  right  of  action  for  infringements  of 

XzpoetaaolM. — An    assignment    by    a  a  patent  is  assignable.     Shaw  v.  Colwell 

SOB  of   his  expectancy  in  his  father's  Lead  Co.,  20  Blatchf.  C.  Ct.  417.  And  so 

estate,  freely  and  voluntarily  made  for  a  is  one  for  injury  to  cattle.     Galveston, 

^ood    consideration,   is  valid.      Steele,  etc.,  R.  Co.  v.  Freeman,  57  Tex.  156. 
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,^    ,...-        ^\VOS£S  IN  ACTION— CHRISTIAN. 

X  .,:ih.<  yf  writing  or  words  indicating  such  an  intention  when 

.-, CO  upon  a  sufScient  consideration  ;^  and  indeed  it  is  held 

a^^    UI.S  tiicrely,  35  the  delivery  of  written  evidence  of  a  debt, 
ik>..  >;  surticient." 

cmUSTlAV. — One  who  professes  to  believe  or  is  assumed  to  be- 
.vn  III  tho  religion  of  Christ;  especially  one  whose  inward  and 
.■,...ts.t[>J  hic  is  conformed  to  the  doctrines  of  Christ.  One  who  is 
'vi  II  in  a  Christian  country  or  df  Christian  parents.  Pertaining  to 
dw  (.hiirch.* 
Ca&lSTZAVITY.    See  RELIGIOUS  Societies. 

»    VtA^  V.  McCrea,  36  Mist.  143;  Kim-  Jones  v.  Witter,  13  Man.  304;  Rnnyu 

NaII    f.    Donald,    ao   Mo.    577;    Ford  v.  v.    Mersereau,    Ii   Johns.   (K.   Y.)  534; 

Mu.111,  i>)  Johns.  (N.  Y.)  341;  Kesael  v.  Clark   v.    RoKcn,   9   Me.   14;;  IXixj  v. 

Aiiwiii,  $6  Barb.  (N.  Y.)  36a;  Lumon  v.  Licey.  7  Pa.  St.  351;  Fuit  c.  Coniins,  jo 

-Siiinh.    7   Gray   (Masa.j,    150;  Dunn   v.  Mo,  15a;  Koyes  v.   Brown,  33  Vt.  431; 

SiiflU.  I )  Mass.  481 :  Graver  v.  Grover.  34  Shannon  v.  Hoboken,  37  N.  J.  Eq.  133; 

fuk.lMaao.Jaei:  Gagei'.Dow.sg  N.H.  Taft  v.  Bowker,  131  Maai.  377. 
<,*i:  Tingle  v.  Fisher,   3d  W.   Va.   497;         But  an  agreement  to  pay  a  collector  a 

(iatniey  f.  Gardner,  Vi  Mc.  167:  Wiggins  certain  pan  of  a  sum  for  collecting  it  ■« 

V,    McDonald,    iS   Cal.    136:    Patten   v.  not  an  equitable  assignment,  and  givo 

Wllnon,  34  Pa.  St.  399;  McWilliams  v.  the   collector  no  right  of  action  againu 

Webb,  33  Iowa.  577;  Spikern.Nydegger.  the  debtor.     Plater    v.    Meag,   30   Fed. 


ii  Md.  315;  Noyesf.  Btonn,  33V1.  431;     Rep.  308. 
hannon  v.  Hoboken.  37  N.  J.  Eq.  133; 


jlliunnon  v.  Hoboken.  37  N.  J.  Eq.  133;  Nor  is  an  order  not  accepted,  and  not 

iliompson  V.  Spies.  13  Sim. 469:  Burn  v.  In  the  hands  of  a  banker,  an  as3ignm«DL 

Curvalbo,  4   My.  &  Cr.  690;    Cook    v.  Poole  e,  Carhart,  33  H.  W.  Rcpr.  (lona) 

Hlack.  r  Hare,  390;  Chowne  v.  Baylfs.  16. 

31  Beav,  351;  Row  v.  Dawson,  i  Vesey,  S.  Webster. 

331;  Gurnell  u.  Gardner,  g  Jurist  (N.  S.),  Ii   is   used   in   an  ecclesiastical   sense 

1330;  Rtccard  K.  Pritchard,  I  K.  &  J.  377,  — Christian   church,   Christian  doctrine. 

379:   Field   V.   Megaw,   4   L.  R.  (C.  P.)  ChristiamiatU   curia,   the    court  Christ- 

660.  ian.orecciesiastical  judicature,  osopposed 

A  writing  in  form.  "For  value  received  to  the  civil  court  or  lay  tribunal.     Burrill. 

1  hereby  sell,  assign,  transfer,  and   set  In  Coutltiitlon. — In  Ntv  Hamftkirt  it 

over  unto  A  B  all   my  right,  title,  and  has  been  held  that  the  term  Christian  in 

f  merest  in  and  to  the  balance  due  me  on  the  constitution  of  the  Stale  is  used  in  its 

sale  of  goods,  etc..  to  C  D  in  the  sum  ordinary  sense,  and  designates  one  who 

of  $3358.80,  less  a  payment  of  $144.98,  believes  or  assents   to  the  truth   of  the 

leaving  due  from  C  D  to  me   the   full  doctrines  of  Christianity,  as   taught   by 

sum  of  $3413.84,"  is  an  absolute  assign-  Jesus  Christ  in  the  New  Testament.     It 

ment.     Wallingford  v.  Burr,  17  Neb.  137.  includes  Protestants  and  Roman  Catho- 

A  owed  B  on  account,  and  B  owed  C  lies,  but  not  Mahometans,  Jens,  Pagans, 

on  account,  and  desired   further  credit,  or  Infidels.    The  political  or  convention^ 

The    three   agreed   that  what   A    owed  use  of  the  word,  denoting  one  who  aa- 

R  qhnnlil   h»  naid  by  him  to  C  on   B's  sents  10  the  truth  of  the  doctrines  of  the 

ben  C  trusted  B  on  fur-  religion  of   Christ,  or   who,  being  bom 

Held,   that   this   was  an  of  Christian   parents   or  in  a  Christian 

t  to  C  of  B's  debt  against  country,  does  not  profess  any  other  reli- 

uctive  delivery  and   suffi-  gion  ortcloogtoany  oftheotherreligioiia 

ition  to  satisfy  (he  taw.  divisions  of  men.  is  the  sense  in  which 

re,  77  Me.  S71.  the    word    is    ordinarily    used    in    con- 

Iraft,  directing  the  drawee  stitutions   and    statutes   and   legal   doc- 

araounl  to  a  certain  ac-  uments,  and  refers  to  those   commonly 

t  constitute  an  assignment  known   as   nominally  Christians,  rather 

Whitney  v.    Eliot   Bank,  than   to    those   professing   the   faiib   of 

:  s.  c.  50  Am.  Rep.  316.  some  particular  church,  who  are  termed 

IS  v.   Traders'    Bank,    30  Christians   in  the  theological   or  sacred 

senne  of  the  term.    Hsle  v.  Everett,  53 

>.  Todd,    13    Mass.   aSi;  N.  H.  9. 


CHRISTIAN  NAME— CIDER— CIPHER— CIRCUIT. 

CHBIBTIAH  HAIOL — The  name  given  at  the  font,  distinct  from 
the  surname.  It  has  been  said  from  the  bench  that  a  Christian 
name  may  consist  of  a  single  letter.^ 

CHUCK-A-LTTCK — The  name  given  to  a  game  of  chance  in  Ken-i 
tucky.* 

CHirBCH.    See  Religious  Societies. 

CIDSR. — A  drink  made  from  the  juice  of  apples.^ 

dPHEB. — To  use  figures  or  to  practise  arithmetic.  To  desig- 
nate by  character ;  to  represent.* 

dSUuiT.— A  division  of  the  country  appointed  for  a  particular 
judge  to  visit  for  the  trial  of  causes  or  for  the  administration  of 
justice.* 

1.  Wbaiton.  should  be  made  that  snch  fluid  it  tntozi- 

A  person  can  have  but  one  Christian  eating.     Feldman  v.  City  of  Morrison,  i 

name,  and  an  indictment  containing  two  Bradw.  (III.)  460. 

Christian  names  was  quashed.     Rex  v.  Where   a   statute  declares   that  '*ale 

Newman,  I  Ld.  Raym.  s6a.  or  cider  and  all  wines  shall  be  considered 

S.  Montee  v.  Cemifi,  3  J.  J.   Marsh,  intoxicating  liquors,  within  the  meaning 

(Ky.)  132.  of  this  act/'  sales  of  unfermented  cider 

S.  Webster.  may  be  indicted  and  punished  as  sales  of 

la  Contrast!. — Where  a  contract  was  "intoxicating  liquor."    An  averment  of 

madebetween  A  and  B,  whereby  A  having  the  sale  of    intoxicating  liquor  is  sus« 

a  quantity  of  apples  agreed  to  sell  his  cider  tatned^y  proof  of  the  sale  of  unfermented 

to  Bat  a  certain  price  per  hogshead,  to  be  cider.     Comra.  v.  Dean,  14  Grav  (Mass.), 

delivered  at  T.  at  a  future  time,  and  to  99.     The  provision  of  St.  1868  (Mass.).  c. 

lend  such  pipes  as  he  had  for  the  use  of  14.   g  21,  that    the   term  ''intoxicating 

the  cider  to  be  manufactured  on  his,  A*s.  liquor"  in  said  statute  shall  be  construed  to 

premises  and  to  be  paid  for  before  it  was  include  cider  applies  to  an  indictment  un- 

removed.  and  A  in  pursuance  delivered  der  the  Gen.  Stats,  c.  87.  §  7,  for  keeping 

a  quantity  of  juice  expressed   from  the  a  liquor  nuisance.    Comm.  v.  Smith,  Z02 

apples  to  a  servant  hired  by  B  to  manu*  Mass.  144. 

faciure  the  cider  on  A's   premises,  and  4.  Webster. 

before  the  cider  was  completely  manu-  "  To  Cipher*',  Vot  Equiraloiit  to  tho  Oen- 
factured  it  was  seized  by  the  excise  officers,  oral  Bales  of  Arithmotie.  —Where  a  statute 
because  the  place  where  it  was  deposited  requires  that  when  a  child  shall  be  bound 
had  not  been  entered,  and  was  con-  out  by  the  overseer  of  the  poor** the 
demned  in  the  Exchequer  as  B's  property,  indenture  shall  contain  an  agreement  on 
together  with  the  casks,  and  in  assumpsit  the  part  of  the  person  to  whom  such 
for  goods  sold  and  delivered  brought  by  child  shall  be  bound  that  he  will  cause  such 
A  agahist  B  it  appeared  that  the  word  child  to  be  instructed  ...  in  the  general 
tider^  at  the  place  where  the  contract  was  rules  of  arithmetic."  an  indenture  con- 
made,  meant  the  juice  of  the  apples  as  taining  a  clause  that  the  master  *'wiU 
soon  as  it  was  expressed;  it  was  there-  teach  the  child  or  cause  it  to  be  taught 
upon -held  that  the  contract  must  be  con-  ...  to  cipher**  is  not  a  sufficient  com- 
strued  to  have  been  for  the  sale  of  cider  pliance  with  the  stipulation  of  the  statute, 
in  that  sense  of  the  word,  and  that  the  People  v.  Hoster,  14  Abb.  Prac.  (N.  S.) 
property  passed  to  B  as  soon  as  the  ap-  (N.  Y.)  414. 
pie-juice  was  delivered  to  his  servant  5.  Bouvter  Law  Diet. 
Studdy  V.Sanders,  5  B.  &  C.  628.  la  Snglaad,  circuits  are  divisions  of 
la  ttatato. — The  effect  of  a  statute  of  the  country  for  judicial  business.  There 
Illinois  declaring  that  spirituous,  vinous,  are  seven,  formerly  eight,  of  these  judi- 
aod  malt  liquors  were  intoxicating  was  cial  circuits,  namely,  the  Northern.  North- 
to  render  it  unnecessary  to  prove  it  on  a  eastern.  Midland,  Southeastern,  Oxford, 
trial;  bot  "cider"  not  being  a  fluid  be*  Western,  and  North  and  South  Wales 
longing  to  either  of  the  classes  mentioned,  (the  last  being  divided  into  two  divisions), 
is  not  intoxicating  by  the  legislative  enact-  into  which  the  judges  went  originally 
ment,  and  in  a  prosecation  for  selling  twice  a  year,  viz.,  in  the  vacations  after 
ckier   as  an  intoxicating   liquor,   proof  Hilary  and  Trinity  Terms.     In   recent 
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CIRC  ULAR—CIRC  UMSTANCES—CITA  TION. 

CntCTTLAB. — ^A  circular  letter,  or  paper,  often  printed,  copies  of 
which  are  addressed  to  various  persons ;  as  a  business  circular,  a 
political  circular.^ 

CIBCTTHSTAHCES. — The  condition  of  things  surrounding  or  ac- 
*companying  an  act,  event,  or  transaction ;  relative  facts,  as  dis- 
tinguished from  a  principal  fact  of  which  they  may  be  corroborative 
or  the  reverse.* 

CIBCTTHSTAirTIAL  EYIDEirCE.  See  Evidence;  Presump- 
tive Evidence. 

CITATIOIT. — A  summons  to  appear,,  applied  particularly  to 
process  in   the   spiritual,  probate,   and   matrimonial  courts;*  a 

times  the  judges  go  ofteher,  and  at  no  of  a  Grant  of  Land. — Time  may  be  acir- 

precisely  fixed  periods.     Two  judges  go  cumstance,  independent  or  disconnected, 

on  each  of  the  circuits  and  hold  court,  on  which  the  presumption  of  a  grant  may 

Wharton,   3  Bla.   Comm.   58;  3  Steph.  be  raised.     Campbell  v.  Smith,  3  Hals. 

Com.   221.    Counts-court  circuits  were  (N.  J.)  151.     See  this  case  for  comment 

created  by  8  &  9  Vict.  c.  95.  on  Lord  Ellen  borough's  reported  dicta 

In  the  United  Btatei. — Circuit  court  is  in  Bently  v.  ShaWf»  6  East,  208,  that  less 

in  many  of  the  States  a  name  for  a  court  than  twenty  years'  enjoyment  may  or 

of  general  original  jurisdiction,  clothed  may  not  afford  a  presumption  of  a  grant 

with  power  to  try  by  judge  and  jury  the  according  as  it  is  attended  with  circum- 

issues  of  fact  in  ordinary  actioqs,  but  stances  to  support  or  rebut  the  right, 
subject  to  a  review  of  its  determinations        In  Statnte—Cireamstanoei  of  Terror. — 

in  the  supreme  court  of  the  State  or  other  Where    a    statute    concerning    forcible 

appellate  tribunal.     Abbott.     The  Eng-  entries  and  detainer  denounces  all  entries 

lish  custom  is  still  retained  in  some  of  into  premises,  at  the  time  in  the  actual 

the  States,  as  in  Massachusetts^  where  the  peaceable  possession  of  another,  if  made 

judges  sit  in  succession  in  the  various  with  violence  and  strong  hand,  whether 

counties  of  the  State,  and  by  the  arrange-  such  entry  be  by  the  actual  breaking  into 

ment  of  terms  the  full   bench    of    the  the  house  situate  on  the  premises,  or  by 

supreme  court  makes   a  circuit  of  the  any  kind  of  violence  or  "  circumstances 

State  once  a  year.  of  terror,"  and  a  large  number  of  men 

1.  Webster  Diet.  were  employed  to   take    possession    of 
Ciroolar   Kotei. — Similar   instruments  premises  in  the  possession  of  another, 

to  "letters  of  credit."  They  are  drawn  though  he  had  no  house  on  them  and 
by  resident  bankers  upon  tiieir  foreign  was  not  personally  present,  and  they  en- 
correspondents  in  favor  of  persons  travel-  tered  hurriedly  at  daylight,  tore  down 
ling  abroad.  The  correspondents  must  be  one  fence  and  put  up  another  and  a 
satisfied  of  the  identity  of  the  applicant  shanty,  and  fired  off  a  pistol-shot  to  cele- 
before  payment;  and  the  requisite  proof  brate  its  completion;  held^  that  there  were 
of  such  identity  is  usually  furnished  upon  suflScient  "circumstances  of  terror"  to 
the  applicant's  producing  a  letter  with  make  the  entry  a  forcible  one.  Gray  v, 
his  signature  by  a  comparison  of  the  sig-  Collins,  42  Cal.  152. 
nature.     Brown  L.  Diet.  8.  Wharton.                                    ■ 

Cironlating    lledinm.  ~  This    term    is  In  Eoolesiaetloal     Law.  —  Citation     is 

more  comprehensive  than  "money,"  as  the    beginning    and   foundation   of  the 

it  is  the  medium  of  exchanges,  or  pur-  whole  cause,  and  an  invalid  citation  can 

chases  and  sales,  whether  it  be  in  gold  produce  no  effect  (unless  cured  by  the 

or    silver    coin    or    any   other    article,  appearance  of  the  impugnant  in  person, 

Rapalje  &  L.  L.  Diet.  or  his  lawful  proctor).     Gail  reduces  the 

2.  Rapalje  &  Lawrence  Law  Diet.  requisites  of  a  good  citation  to  six,  viz.. 
Insolvent  Ciroamstanoes. — By  "  in  sol  v-  the  insertion  of  the  name  of  the  judge, 

ent  circumstances"  is  meant  that  a  person  of  the  promovent,  of  the  impugnant,  of 

is  not  in  a  condition  to  pay  his  debts  in  the  cause  of  suit,  of  the  place,  and  of  the 

the  ordinary  course,  as  persons  carrying  time  of  appearance;  to  which   may   be 

on  trade  usually  do.    Bayly  v,  Schofield,  added,  the  affixing  the  seal  of  the  court, 

I  Man.  &  Sel.  350.  and  the  name  of  the  register  or  his  dep. 

Cireamstanoei  Bailing  a  Preinmption  uty.  i  Brown  Civ.  &  Adm.  Law,  453, 454^ 
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DciiflitioB.                            CITA  TION—CITE.  Dtflaitioa. 

reference  to  authorities  in  support  of  an  argument,  opinion  oi  a 
court,  or  other  legal  document.^ 

CITS. — ^To  call  or  summon.  Therefore,  first,  to  notify  a  party 
of  a  proceeding  against  him  or  call  him  to  appear  and  defend ; 
and,  second,  to  quote  or  refer  to  authorities  in  support  of  a  propo- 
sition in  jurisprudence.^ 

It  is  the  judicial  act  by  which  the  de-  the  section   of  the   Revised  Statutes  ot 

fendant  is  commanded  to  appear  in  the  1878  or  irs  supplements.    The  same  prac- 

suit.    I  Phtllim.  Ecc  L.  1253.  1380.  tice  prevails  in  most  of  the  States,  espe- 

la  Othtr  Ea^liik  Practioc.— The  process  cially  when  the  date  is  imporunt    Where 

issued  in  divorce,  probate,  admiralty,  and  it  is  not,  reference  is  frequently  made  to 

other  actions.     It  is  usually  the  original  the  revised  code  of  laws  or  the  oflScial 

process,  wherever  used,  and  is  somewhat  publication    of  the    laws,   as  Va.  Rev. 

analogous  to  the  writ  of  capias  or  sum-  Code,  c.  36;  N.  Y.  Rev.  Sut.  (4th  Ed.) 

mons  at  common  law  or  the  subpana  in  400.  Bouvier.    Books  of  reports  and  text- 

cbifncery.     It  is  also  used  to  call  upon  a  books  are  generally  cited  by  the  number 

person  who  is  not  a  party  to  an  action  or  of  the  volume  and  page,  as  3  Am.  &  Eng. 

proceeding  to  appear  before  the  court  in  Enc.of  Law,  217;  or  where  the  paragraphs 

that  action  or  proceeding.     Abbott  Law  are  numbered  or  the  book  divided  into 

Diet.;  Rapalje  &  Lawrence's  Law  Diet.  sections,  by  reference  to  the  number  of 

la  Beotoh  Praeties. — The  calling  of  a  the  paragraph  or  section,    as   Bishop's 

party  to  an  action  by  an  oflScer  of  the  Statutory   Crimes,  §  514;  reports  being 

court,   under  a  proper   warrant      Bell  cited  either  by  name  of  the  reported  or 

Diet.                                                      «  the  number  of  the^series.  as  ii  Ont.  150, 

la    Amsrioui    Pneties.  —  A    process  or  107  Pa.  St.  150.     The  civilians  on 

ssed  in  orphans',  surrogates',  probate,  on  the  continent  of  Europe,  in  referring 

and  sometimes  in  other  courts  to  secure  to  the  Institutes,  Code,  and  Pandects  or 

the  attendance  of  parties  and  persons  Digest,  usually  give  the  number  not  of 

having  an  interest  in  the  proceedings,  the  book  but  of  the  law.  and  the  first 

It  has  been  defined  "an  official  call  or  word  of  the  title  to  which  it  belongs, 

notice  to  appear  in  court,"  and  as  a  gen-  The  American  writers  give  the  number 

era!  rule  it  is  issued  and  served  upon  a  of  the  book,  title,  law,  and  section.     For 

particular   individual,   who    is    thereby  example,  Inst.  4,15,  3  signifies  Institutes, 

made  a  party  to  the  proceedings.    This  book  4.  title  15,  and  section  2;  Dig.  41, 

is  so  in  the  case  of  citations  to  minors,  -  9,  i,  3,  means  Digest,  book  4I1  title  9.  law 

to  the  creditors  of  poor  debtors,  to  trus-  i.  section  3:  Dig.  fro  dote  or  ff  pro  dote 

tees,  executors,  and  administrators,  and  signifies  section  3,  law  i,  of  the  book  and 

to  persons  who  have  fraudulently  con-  title  of  the  Digest  or  Pandects  entitled 

cealed  or  embezzled  the  estate  of  insolvent  pro  dote.    The  code  is  cited  in  the  same 

debtors,  and  in  other  instances*     Arnold  way.     The    Novels   are  cited  by  their 

V.  Sabin,  i  Cush.  (Mass.)  529.  number,  with  that  of  the  chapter  and 

It  is  also  used  to  remove  causes  in  cer-  paragraph;  for  example,  Nov.   185,  2,  4 

tain   instances  into    the    United  States  for   Novella    Justiniani   185,    capite    2. 

supreme  court  on  writ  of  error.  paragrapho  4.     Novels  are  also  quoted 

l.Citattaiaf  Aathoritiss. — The  quoting,  by  the  collation,  the  title,  chapter,  and 

production,  or  reference  to  constitutional  paragraph,    as  follows:    In   Authentico 

provisions,  acts  of  legislatures,  decisions  Collatione,  titulo  i,  cap. 281.  The  Authen- 

of  courts,  or  text-books  of  law  for  the  tics  are  quoted  by  their  first  words,  after 

purpose  ofsustaining  a  proposition  or  rule  which  is  set  down  the  title  of  the  Code 

of  law  contended  for.  under  which  they  are  placed;  for  example, 


of   OitatioB. — In    the   United  Authentiea  cum  testator,  Codice  ad  legem 

States  the  laws  of  the  general  govern-  fascidian.  Bouvier;  Mackeldey  Civ.  uiw, 

ment  are  generally  cited  by  their  date*  as  §  65;  Domat  Civ.  Law,  Cush.  lodex. 

Act  of  Sept.  24,  1789,  §  35,  or  Act  1819.  8.  Abbott's  Law  Die. 
c.  170;  3  Story  U.  S.  Laws,  1733;  or  by 

3  C.  of  L.— x6  WL 
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Definition.  CITIZENSHIP.  Aeqnind  bj  Biztk 

CITIZSV8EIP.    (See    also    Aliens;    Conflict   of    Laws- 
Constitutional  Law;  Naturalization,  etc.) 

Definition,  242.  ♦  Rights   of  Former  Slaves—Tlu 

Citiienship  Acquired  by  Birth,  7^2,  Fourteenth    Amendment — TVfe 

Rights  of  Children  Born  out  of  Civil  Rights  Act,  249. 

the  Jurisdiction  of  the  United  Treaties  and  Legislation  Affect' 

States,  244.  ing  Chinese,  250. 

Effect  of  Alien  Women  Marrying  Rights  ^  States  to  Legislate  Regard" 

CitiMens,  244.  ing  Citizenship,  250. 

Indians,  245.  Rights  <^  Citizens  of  States,  under  the 
Citizenship  Acquired  by  Naturaliza-'  united  States  Constitution,  in 

tion^  246.  other  States  than  that  of  their 

United  States  Statutes  Regulate  Domicile,  252. 

ing  Naturalization,  their  Pro-  Property  Rights  as  Affected  by  Citi- 
visions,  and  Procedure   There-  senship,  254.  » 

under,  247.  Expatriation,  256. 

1.  Definition.— Citizenship  is  the  state  of  being  vested  with  th^ 
rights  and  privileges  of  a  citizen.^ 

A  citizen  is  a  person,  native  or  naturalized,  who  has  the  privi- 
lege of  voting  for  public  officers,  and  who  is  qualified  to  fill  offices 
in  the  gift  of  the  people ;  also,  any  native-bom  or  naturalized  per- 
son  of  either  sex,  who  is  entitled  to  full  protection  in  the  exercise 
and  enjoyment  of  the  so-called  private  rights.*  One  who  under 
the  constitution  and  laws  of  the  United  States  has  a  right  to  vote 
for  representatives  in  Congress  and  other  public  officers,  and  who 
is  qualified  to  fill  offices  in  the  gift  of  the  people.  Any  person 
bom  in  the  United  States,  or  naturalized  person  born  out  of  the 
same,  who  has  not  lost  his  right  as  such — including  men,  women, 
and  children.*  A  citizen  is  one  who  owes  to  government  allegi- 
ance, service,  and  money  by  way  of  taxation,  and  to  whom  the 
State  in  term  grants  and  guarantees  liberty  of  person  and  of  con- 
science, the  right  of  acquiring  and  possessing  property,  of  mar- 
riage  and  the  social  relations,  of  suit  and  defence,  and  security  in 
person,  estate,  and  reputation.* 

2.  Citizeiiship  Acquired  by  Birth. — Natural  citizenship  is  created 
by  birth  within  the  jurisdiction,  of  the  United  States.*  In  Eng- 
land, if  the  parent  be  under  the  actual  obedience  of  the  king,  and 

1.  Webster*s  Diet.  that  held  that  birth  within  the  jurisdiction 

2.  Webster's  Diet.  of  the  United  States  created  citizenship. 
8.  I  Bouvier's  L.  Diet.  In  this  case  the  complainant  was  born  in 
4.  Amy  v.  Smith,  i  Litt.  (Ky.)  332.  1819  in  New  York,  of  alien  parents. 
In  monarchical  governments,  by  sub-  during  their  temporary  sojourn  in  said 

ject  is  meant  one  who  owes  permanent  State.     In  the  first  year  of  her  age  her 

allegiance  to  the  sovereign.     2  Bouvier's  parents    left    this    country,  taking   her 

L.  Diet.  with  them,  and  never  returned.    It  was 

0.  Fourteenth  Amendment  to  the  Fed-  held  that  the  complainant  was  a  citizen 

eral  Constitution.     Lynch   v.  Clarke,    i  of  this  country  by  birth.     This  decision 

Sandf.  Ch.  (N.  Y.)  584.  639;  In  re  Look  was  based  on  the  fact  that  this  was  X\x^. 

Tin  Sing,  21  Fed.   Rep.  905;   s.  c,  17  doctrine  of  the  common  law  with  respect 

Chicago  Leg.  News,  57.  to  all  persons  bom  within  the  king's  al- 

Before  the  adoption  of  the  Fourteentn  legiance,  and  was  therefore  the  law   of 

Amendment  to  the  United  States  Consti-  the  colonies,  and  then  became  the  law  of 

tution.  Lynch  v,  Clarke,    i   Sandf.  Ch.  each  State  when  independence  was  de^ 

(N.  Y.)  5B4,  639,  was  the  leading  case,  clared,  and  so  continued  until  the  adop- 
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tion  of  the  United  States  constitution;  jected  to  his  landing  in  the  United  Sutes 

after  the  adoption  of  the  constitution  the  for  want  of  said  certificate.     The  learned 

exclusive  jurisdiction  of  this  subject  of  justice  concludes:  **  And  no  citizen  can 

dtizenship  passed  to  the  United  States  be  excluded  from  this  country  except  in 

govemn]eot,and  the  same  doctrine  has  punishment   for    crime.     Exclusion    for 

there   remained,  and    thus  became  the  any  other  cause  is  unknown  to  our  laws, 

common  law  of  the  United  States  when  and  beyond  the  power  of  Congress.   The 

the  union  wa^  consummated:  that  it  is  petitioner  must  be  allowed  to  land,  and 

thecommon-law  rule  of  the  United  States,  it  is  so  ordered."    It  was  decided  in  this 

and  oot  of  the  individual  States  sepa-  case  that  jurisdiction  excepts  from  citi- 

raiely  considered;   this  doctrine  is   na-  zenship   children  bom  of  ambassadors, 

iional,  and  not  for  the  individual  States:  whose  residence,  by  a  fiction  of  public 

that  it  is  general  under  the  United  States  law,  is  regarded  as  a  part  of  their  own 

coostitution,  a  system  of  national  juris-  country, 

prudence.  Children  capable  of  becoming  citizen  i 

Consonant  with  this  doctrine  is  the  are  citizens.  The  nationality  of  the 
derision  of  IH  re  Look  Tin  Sing,  21  Fed.  parents  is  never  a  question.  The  ques- 
Rep.  905;  s.  c.  17  Chicago  Leg.  News,  tion  is,  May  the  parents  l>e  naturalized? 
57.  on  the  question  of  citizenship.  The  State  v.  Clarborn,  i  Meigs  (Tenn.),  331. 
dedsion  was  rendered  by  Justice  Field  One  born  in  a  foreign  country  is  a  citi- 
of  the  United  States  supreme  court,  zen,  if  at  the  time  of  his  birth  his  father 
sitting  as  circuit  jud^e  in  the  ninth  circuit,  was  a  citizen  of  the  United  States.  Old- 
Sawyer,  U.  S.  circuit  judge,  Sabin,  and  town  v.  Bangor,  58  Maine,  353. 
Hoffman,  U.  S.  district  judges.concurred.  The  United  States  supreme  court  hold 
The  learned  justice  construes  the  words  that  the  main  object  of  the  opening  sen- 
io  the  Fourteenth  Amendment  to  the  tence  of  the  Fourteenth  Amendment  to 
Federal  constitution,  V  subject  to  the  the  Federal  constitution  was  to  settle  the 
jurisdiction  thereof,**  and  holds  that  the  question,  upon  which  there  has  been  a 
previous  doctrine,  before  the  amendment,  difference  of  opinion  throughout  this 
except  as  applied  to  Africans  and  their  country  and  in  the  United  States  courts, 
deKendants,  was,  that  birth  within  the  as  to  citizenship,  and  to  put^it  beyond 
dominion  and  jurisdiction  of  the  United  a  doubt  that  all  persons,  white  or  black. 
States,  of  itself  created  citizenship;  that  and  whether  formerly  slaves  or  not,  bom 
the  Fourteenth  Amendment  to  the  Fed-  or  naturalized  in  the  United  States, 
eral  constitution  was  adopted  as  an  au-  and  owing  no  allegiance  to  any  other 
thoritaUve  declaration  of  this  doctrine  as  power,  should  be  citizens  of  the  United 
to  the  white  race,  and  also  to  do  away  States,  and  of  the  State  in  which  they 
with  the  exceptions  as  to  the  negroes  and  reside.  That  this  section  of  the  amend* 
their  descendants.  He  decides  that  a  ment  contemplates  two  sources  of  citizen- 
Chinese,  born  of  alien  parents  within  the  ship,  and  only  two:  Birth  and  naturaliza* 
dominion  and  jurisdiction  of  the  United  tion;  that  **  subject  to  the  jurisdiction 
States,  who  resides  therein,  and  not  en-  thereof  "  means  completely  subject  tq  the 
gaged  in  any  diplomatic  official  capacity  political  jurisdiction  of  the  United  States, 
under  the  Chinese  government,  is  a  citi-  and  owing  them  direct  and  immediate 
zen  of  the  United  States.  allegiance.     Elk  v,  Wilkins,  112  U.  S.  94; 

The  facts  in  this  case  were  these:  The  Slaughter-house  Cases,  16  Wall.  (U.  S.) 

petitioner  belonged  to  the  Chinese  race,  \36;  Strander  »*.  W.  Virginia,  100  U.  S. 

and  was  bom  in  California  in  1870.     In  303. 

r879 1'c  went  to  China,  and  returned  to  The  United  States  supreme  court  wat 

San  Francisco  in  1884.  and    sought  to  asked  to  decide  whether  children   bom 

land  in  said  city,  claiming  that  he  was  a  within  the  United  States,  of  alien  parents, 

natural-bora  citizen  of  the  United- States,  were  citizens,  and  the  court  refused  to 

His  parents  resided  in   California,  and  answer,  though  this  was  not  the  question 

had  lived  there  twenty  years,  and  have  in  point.     Minor  v,  Happersett,  21  Wall, 

alwavs  been  subject  to  the  commands  of  (U.  S.)  162. 

the  Chinese  government.  His  father  sent  A  person  bom  in  Massachusetts  before 

the  son  to  China  with  the  intention  of  the  Revolution,  who  withdrew  into  other 

hisretoraing.  His  father  was  a  merchant,  parts  of  the  British  provinces  before  in- 

and  not  in  any  diplomatic  or  other  official  dependence  was  declared,  but   returned 

capacity  under  the  Chinese  government  during  the  war,  still  held  his  citizenship. 

The  petitioner  had  no  certificate,  as  re-  Had  he  remained  away  until  after  the 

quired  by  the  acts  of  1882  and  of  1884;  treaty  of  peace,  he  would  have   been  a 

and  so  the  United  States  district-attor-  British  subject,  because   there  was  but 

uey,  on  behalf  of  this  govemment,  ob-  one    allegiance  before  the  Revolution. 
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the  place  of  the  child's  birth  be  within  the  king's  obedience  as 
well  as  in  the  dominion,  the  child  becomes  a  subject  of  the  realm,^ 

{a)  Rights  of  Children  Born  out  of  the  Jurisdiction  of  the  United 
States. — All  children  heretofore  born  or  hereafter  bom  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose  fathers 
were  or  may  be  at  the  time  of  their  birth  citizens  thereof,  are  de- 
clared to  be  citizens  of  the  United  States ;  but  the  right  of  citizen- 
ship shall  not  descend  to  children  whose  fathers  never  resided  in 
the  United  States.* 

{b)  Effect  of  Alien  Women  Marrying  Citizens. — Any  woman  who 
is  now  or  may  hereafter  Jje  married  to  a  citizen  of  the  United 
States,  and  who  might  herself  be  lawfully  naturalized,  shall  be 
deemed  a  citizen.* 

Phipp's  C^se,  2  Pick.  (Mass.)  394,  note;  the  father  and  his  son,  the  demandant, 
Mcllvain  v.  Coke,  4  Cranch  (U.  S.),  209;     did,  in  point  of  fact,  elect  to  become  and 


Gardner  v.  Ward,  2  Mass.  244;  Kilham 
V,  Ward,  2  Mass.  236;  Martin  v,  Comm., 
I  Mass.  347;  Coram,  v.  Chapman,  i 
Dall.  (Pa.)  53;  Caignet  f.  Petti t,  2  Dall. 
(Pa.)  234. 

Contrary  to  this  doctrine,  it  was  held 


to  continue  British  subjects,  and  not 
American  citizens,  the  demandant  is  an 
alien,  and  of  course  cannot  inherit  real 
estate.  The  following  cases  sustain  the 
doctrine  of  this  decision :  Orser  v.  Hoag, 
3  Hill  (N.  Y.),  79;  Jackson  v.  White,  20 


that  a  person  born  before  independence  Johns.  (N.  Y.)3i3;  Shanks  v.  Dupont.  3 

and   before  that  time  voluntarily  with-  Pet.  (U.  S.)  242;  i   Harp.  £q.  (S.  Car.) 

drew  to  other  parts  of  the  British  domin-  5;  Palmer  v.  Downer,  2  Mass.  179.  note; 

ion,  was  a  citizen  of  Massachusetts,  even  Kilham  v.  Ward,  2  Mass.  236;  Inhabi- 

if  be  never  returned,  because  his  aliegi-  tants,  etc.,  v.  Inhabitants,  etc.,  16  Mass. 

ance  accnAd  to  the  State  in  which  he  was  ^^30;   Trimbles  v.  Harrison,   i  B.  Mon. 

born,  which  was  the  lawful  successor  of  (Ky.)  140;   Moore  v.  Wilson,   10  Yerg. 

the  king,  which  made  him  a  subject  by  (Tenn.)  406. 


birth.     Ainslie  v.  Martin,  9  Mass.  454. 

The  nationality  of  the  parent  is  held  as 
the  test  of  the  child*s  citizenship  by  some 
authorities.  Ludlam  v,  Ludlam,  26  N. 
Y.  356;  Cockburn's  Nationality,  c.  i, 
sec  4.  p.  13;  c.  6,  ^ec.  2,  pp.  187,  z88. 

In  Inglis  V.  Trustees  of  Sailors'  Snug 
Harbor,  3  Pet.  (U.  S.)  99,  it  was  held 
that*  two  things  usually  create  citizenship: 
first,  birth  locally  within  the  jurisdiction 
of  the  United  States;  and  secondly,  birth 
within  the  protection  and  obedience  of 
the  sovereign.  In  speaking  of  Ainslie  t/. 
Martin,  9  Mass.  454,  the  court  held  that 
it  was  n6t  authority — not  even  in  its  own 
State. 

These  principles  were  established : 

1.  If  the  defendant  was  born  before 
July  4,  1776,  he  is  an  alien,  and  hence  dis- 
abled from  taking  ceal  estate  by  inherit- 
ance. 

2.  If  he  was  born  after  July  4,  1776, 


The  doctrine  of  election  of  persons  to 
become  citizens  of  annexed  territory,  or 
to  return  to  the  mother-country,  is  recog- 
nized and  adopted  in  Jones  v,  McMas- 
ters,  20  How.  (U.  S.)  8;  McKinney  w. 
Saviego,  18  How.  (U.  S.)  235;  Quintana 
V.  Tomkins,  i  New  Mexico,  29;  Carter 
V,  Territory,  i  New  Mexico,  317;  State 
V.  Primrose.  3  Ala.  546;  Horrold's  Case, 
I  Clark  (Pa.),  214;  Dubois'  Case,  s 
Mart.  (La.)  185. 

By  the  Declaration  of  Independence, 
inhabitants  of  other  parts  of  the  British 
dominion,  as  to  the  United  States,  be- 
came alien  enemies.  Com.  v.  Brfstow. 
6  Call  (Va.),  60. 

1.  Calvin's  Case,  7  Co.  i. 

8.  U.  S.  Rev.  Stat.  sec.  1993;  Ludlam 
V.  Ludlam,  26  S.  Y.  356;  Oldtown  v, 
Bangor,  58  Maine,  353;  State  v,  Adams, 
45  Iowa,  100. 

8.   U.   S.   Rev.    Slat.    sec.    1994.      If 


and  before  September  15,  1776,  at  the  the  husband  at  the  time  of  the  marriage 

time  when  the  British  took  possession  of  is  an  alien  and  then  becomes  naturalized. 

New  York,  he  would  be  a  citizen.  his  wife  also  becomes  a  citizen.     Leon- 

3.  If  he  was  born  after  the  British  took  ard  v.  Grant,  6  Saw.  C.  C.  603;  White  tr. 
possession  of  New  York,  and  before  the  White,  2  Met.  (Ky.)  185;  Kelley  v.  Owen, 
evacuation  on  November  25,  1783,  he  7  Wall.  (U.  S.)  496;  Burton  v.  Burton,  x 
would  be  an  alien.  Keyes  (N.  Y.),  559.     These  last  two  de- 

4.  If  the  grand  assize  shall  find  that  cisions  were  made  in  coofonnity  to  the 
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(f)  Indians. — Indians,  bom  members  of  any  of  the  Indian  tribes 
within  the  United  States,  which  still  hold  their  tribal  relations, 
are  not  citizens.     They  are  not  citizens  even  if  they  have  separated 

themselves  from  their  tribe  and  reside  among  white  citizens  of  a 
State,  but  have  not  been  naturalized,  or  taxed,  or  recognized  as 

citizens  by  the  United  States,  or  by  any  of  the  States.^ 

act  of  Congress.  February  10,1885,  sec.  s.  In  this  case  an  Indian  brought  suit  in 
which  provides  that  if  any  woman  who  the  circuit  court  of  the  United  States  for 
might  be  lawfully  naturalized  under  the  the  district  of  Nebraska,  against  the  reg- 
ezistlng  laws  should  marry  or  should  be  isirar  of  one  of  the  wards  of  the  city  of 
married  to  a  citizen  of  the  United  States,  Omaha,  for  refusing  to  register  him  as  a 
shall  be  deemed  and  taken  to  be  a  citi-  voter  therein.     The  plaintiff  based   his 
sen.     10  U.  S.  Stat,  at   Large,  p.  604,  action  on  the  first  clause  of  the  first  sec- 
sec.  3.    The  court,  in  Kelley  v.  Owen,  tion  of  the  Fourteenth  Amendment  to  the 
7  Wall.  (U.  S.)  496,  say  that  this  act  is  constitution  of  the  United  States,  which 
construed  liberally  to  mean  that  the  bus-  says  **all  persons  bom  or  naturalized  in 
band  need  not  be  a  citizen  at  the  time  of  the   United  States,  and  subject  to  the 
the  marriage,  but  that  any   free  white  jurisdiction  thereof,  are  citizens  of  the 
woman  already  married  to  an  alien  be-  United  States  and  of  the  State  wherein 
comes  a  citizen  by  the  naturalization  of  they  reside;"  and  on  the  Fifteenth  Amend- 
her  husband.    If  she  subsequently  mar*  ment,  which  provides  that  "  the  right  of 
ries  an  alien  her  status  is  discussed  in  citizens  of  the  United  States  to  vote  shall 
Peqnignot  v.  City  of   Detroit,  16  Fed.  not  be  dented  or  abridged  by  the  United 
Rep.  211.  States  or  by  any  State  on  account  of 
By  act  of  1804.  March  36,  it  was  pro-  race,   color,   or    previous   condition    of 
Tided  that  if  any  alien  who  had  taken  the  servitude."    The  court  held  that  though 
first  steps  as  required  by  act  of   1803  the  plaintiff  surrendered  himself  to  the 
dies  before  he  has  taken  out  his  final  pa-  jurisdiction   of    the   United   States,   the 
pers  of  naturalization,   his  widow  and  United  States  government  had  not  ac- 
children  shall  be  considered  as  citizens.  cepted  his  surrender.     He  had  never  been 
In  Shanks  v.  Dupont,  ^  Pet.  (U.  S.)  naturalised,  or  in  any  way  recognized  or 
343.  it  was  held  that  the  marriage  of  4  treated  as  a  citizen,  either  by  the  State 
feme  sole  with  an  alien  produced  no  dis-  or  national  government.     *  *  Subject   to 
solution  of  her  native  allegiance.     Same  the  jurisdiction    thereof,'*  means   com- 
doctrine  expressed  in  Inglis  v.  Trustees,  pletely    subject    to   the    political    juris- 
etc.,  3  Pet.  (U.  S.)  99.  diction  of  the  United  States,  and  owing 
In  England  the  nationality  of  the  wife  them  direct  and  immediate  allegiance, 
follows  that  of  her  husband,  and  changes  Indians     bom     within     the     territorial 
when  bis  changes.     33  Vict.  c.  14,  10;  limits  of  this  government,  owing  imme* 
Cockbnrn*s   Nationality,  c.  6,  sec.  4.  p.  diate  allegiance  to  their  respective  tribes. 
211.  are  no  more   bom  within   the   United 
Before  the  passage  of  the  act  of  Con-  States  and   **  subject  to  the  jurisdiction 
gress  of  Feb   10,  1885,  it  was  held  that  a  thereof,"    within    the    meaning    of    the 
marriage  where  both  husband  and  wife  Fourteenth  Amendment  of  the  Federal 
were  aliens,  and  the  husband  afterwards  constitution,  thsn  the  children  of   sub- 
became  an  American  citizen,  but  the  wife  jects  of  foreign  nations,  born  within  the 
never  came   to  this  country,  she  could  dominion  of  those  governments,  or  the 
not  have  dower.     Greer  v.  Sankston,  26  children  bom  within  the  United  States  of 
How.  Pr.  (N.  Y.)  471.  ambassadors  or  other  public  ministers  of 
In  some  of  the  States  a  non-resident  foreign  nations.  The  complainant  not  be- 
widow  at  the  time  of  her  husband's  death  ing  a  citizen  by  birth,  can  only  become  a 
is  not  entitled  to  dower.     Pratt  v.  Tefft,  citizen  in  the  second  way,  that  is,  by 
14    Mich.    191;    Bennett  v.  Harms,   51  naturalization   by  or  under  some  treaty 
Wis.  251:    Wisconsin    Stat.,  sec.   216a  or  statute.     The  action  was  dismissed. 
But  generally  the  rule  is  the  residence  It  has  generally  been  held  that  Indians 
of  a  widow  in  another  State  of  the  Union  are  not  citizens.     They  being  within  the 
at  the  time  of  her  husband's  death  will  territorial   limits  of  the   United  States, 
not  divest  her  of  dower  right.    Jones  v.  are  not  really  foreigners;   but  they  are 
Gerock,  6  Jones  Eq.  (N.  C.)  190.  alien    nations,    distinct    political    com- 
1.  Elk  V.  Wilkins,  ii2  U.  S.  94;  s.  c,  munities.  with  whom  t^e  United  States 
17  Chicago  Leg.  News,  72.  deal  as  they  see  fit,   either    by  treaty 
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3.  Citiienihip  Acquired  by  Hatnralization. — Congress  has  sole  power 
to  establish  uniform  rules  of  naturalization.^     The  acquirement  of 


made  by  the  President  and  Senate, 
or  by  act  of  Congress  in  the  ordinary 
forms  of  legislation.  They  are  in  a  state 
of  pupilage,  resembling  that  of  a  ward  to 
his  guardian.  General  acts  of  Congress 
do  not  apply  to  Indians,  unless  so  ex- 
pressed as  to  clearly  manifest  an  inten- 
tion to  include  them.  Cherokees  v, 
Georgia,  5  Pet.  (U.  S.)  i;  Worcester  v. 
Georgia,  6  Pet.  (U.  S.)  515;  U.  S.  ». 
Rogers,  4  How.  (U.  S.)  567;  U.  S.  v. 
Holliday.  3  Wall.  (U.  S.)  407;  New  York 
IndiansXase,  5  Wall.  (U.  S.)  761;  Chero- 
kees* Tobacco  Case,  ii  Wall.  (U.  S.) 
616;  U.  S.  V.  Whiskey,  103  U.  S.  44; 
Crow  Dog's  Case,  Z09  l).  S.  556;  Goodeil 
V,  Jackson,  ao  Johns.  (N.  Y.)  693;  Hast- 
ings V.  Farmer,  4  N.  Y.  293. 

The  alien  and  independent  condition 
of  the  Indians  cannot  be  put  off  at  their 
own  will,  without  the  consent  of  the 
United  States.     To  become  citizens  they 


1843,  c.  87.  As  to  condition  of  the 
remnant  of  tribes  in  Massachusetts,  see 
Danzell  v.  Webquish,  108  Mass.  133; 
Pells  v.  Webquish,  129  Mass.  469;  Mass. 
Stat.  c.  184;  1869.  c.  463. 

An  Indian  born  a  member  of  an  inde- 
pendent political  community  and  Indian 
tribe  is  not  subject  to  the  jurisdiction  of 
the  United  States,  nor  born  in  its  alle- 
giance. McKay  v.  Campbell,  2  Sawyer 
C.  C.  118. 

The  Indians  in  Oregon,  not  being  bom. 
subject  to  the  jurisdiction  of  the  United 
States,  ace  not  citizens  thereof.     U.  S.  f. 
Osborne,  6  Sawyer  C.  C.  406. 

It  is  admitted  that  an  Indian  is  a  com- 
petent witness  against  a  white  man. 
Coleman  v.  Doe,  4  Sm.  &  M.  (Miss.) 
40.  ^ 

By  act  of  Congress  of  March  3,  1843, 
c.  loi,  it  is  provided  for  a  division  of 
lands  belonging  to  the  Stockbridge  In- 


roust  comply  with  some  treaty  providing    dians  in  Wisconsin  to  be  divided  among 


for  their  naturalization,  or  by  some, 
statute  authorizing  individuals  of  special 
tribes  to  assume  citizenship  by  due  pro- 
cess of  law.  Wilson  v.  Wall,  6  Wall.  (U. 
S.)  83;  Karrahoo  v.  Adams,  i  Dill.  C. 
C.  344;  in  1855  treaty  the  Wyandotts,  10 
Stat.  1 159;  in  1861  and  1866,  with  the 
Pottawatomies,  12  Stat.   1192;  in  1862, 

with  Ottawas,  12  Stat.  1237;  in  1839,  act    blood  has  been  denied  citizenship, 
of  Congress,  Brothertown  Indians.  Trea-     Camille,  6  Sawyer  C.  C.  511. 


them  individually,  and  patents  to  be  issued 
to  such  individuals  in  severalty  and  in 
fee.  Such  Indians  are  then  deemed 
citizens  of  the  United  States,  with  all  the 
privileges  and  duties  attached  thereto, 
and  the  powers  and  usages  of  those  In« 
dians  as  a  tribe  thenceforth  to  cease. 
A  person    half-white  and  half-Indian 

In  re 


ties  containing  powers  for  the  natural- 
ization of  some  of  the  Indians  were 
made  with  the  Delawares  in  1886,  in  1867 
with  various  tribes  in  Kansas  and  with 
the  Pottawatomies,  and  in  April,  1868, 
wfth  the  Sioux.  14  Stat.  794;  15  Stat. 
513.  A  treaty  provided  for  the  naturali- 
zation of  members  of  the  Ottawa,  Miami, 
Peoria.and  other  tribes  and  their  families. 
15  Stat.  517.  By  act  pf  Congress  of 
July  15,  1870,  c.  296,  sec.  lo,  it  is  pro- 
vided that  if  at  any  time  thereafter  any 
of  the  Winnebago  Indians  in  the  State  of 
Minnesota  should  desire  to  become  citi- 
zens, they  could  do  so  by  complying 
with  the  provisions.  In  New  York  in 
1876  an  Indian  was  allowed  to  vote. 
He  was  born  in  New  York,  one  of  the 
remnants  of  a  tribe  which  had  ceased  to 
exist  as  a  tribe  in  the  State.  By  a 
tftatute  of  the  State,  a  native  Indian 
might  purchase,  take,  hold,  and  convey 
lands;  and  whenever  he  should  have  be- 
come a  freeholder  to  the  value  of  one 
hundred  dollars,  should  be  liable  to  taxa- 
tion, and  to  the  civil  jurisdiction  of  the 
courts,  in  the  same  manner  and  to  the 
same  extent  as  a  citizen.    N.  Y.  stat. 


In  the  case  of  Elk  v.  Wilkins,  112  U. 
S.  94,  Justices  Harlan  and  Woods  dis-* 
sented  from  the  majority  opinion,  and 
argued  that  the  plaintiff  was  bom  in  the 
territory  of  the  United  States,  under  the 
dominion  and  within  the  jurisdictional 
limits  thereof;  that  he  had  acquired  a 
residence  in  one  of  the  States  with  her 
consent,  was  subject  to  taxation  and 
other  duties  imposed  upon  citizens,  and 
was  a  citizen.  If  he  did  not  acquire  na- 
tional citizenship,  then  the  Fourteenth 
Amendment  to  the  Federal  constitution 
had  failed  to  protect  the' Indian  race. 
"  There  is  still  in  this  country  a  despised 
and  rejected  class  of  persons,  with  no 
nationality  whatever,  who,  born  in  our 
territory,  owing  no  allegiance  to  any 
foreign  power,  and  subject,  as  residents 
of  the  States,  to  all  the  burdens  of  gov- 
ernment, s^re  yet  not  members  of  any 
political  community,  nor  entitled  to  any 
of  the  rights,  privileges,  or  immunities 
of  citizens  of  the  United  States.''  This 
was  the  conclusion  of  their  dissenting 
opinion. 

1.  At    one    time    it  was    a   question 
whetha-  this  power  of  tutturaliiauon  be- 
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uniformity  excludes  legislation  by  the  States  on  naturalization. 
It  is  competent  for  Congress,  after  establishing  uniform  rules,  to 
give  to  the  State  courts  jurisdiction  under  them.^ 

[a)  United  States  Statutes  Regulating  Naturalization —  Their  Pr(h 
visions  and  Procedure  Thereunder. — The  provisions  of  the  United 
States  statutes  are :  Any  alien,  except  Chinese,  may  be  naturalized 
and  become  a  citizen  of  the  United  States  on  the  following  con- 
ditions: 

1.  The  applicant  shall  declare  on  oath  or  affirmation  before  some 
State  court  of  record,  having  a  seal  and  clerk,  and  having  com- 
mon-law jurisdiction,  or  before  a  United  States  district  or  circuit 
court,  or  before  a  clerk  of  any  of  the  said  courts,  two  years  at  least 
before  his  admission,  that  it  is  his  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  forever  his  allegiance  to  his 
own  sovereignty,  which  most  be  in  peace  with  the  United  States 
at  the  time. 

2.  At  his  final  admission  to  citizenship  he  shall  declare  on  oath 
or  affirmation  before  some  of  the  courts  aforesaid  that  he  will  sup- 
port the  United  States  constitution,  and  that  he  renounces  all  alle- 
giance to  any  foreign  sovereign,  and  especially  to  his  own,  whereof 
he  was  a  subject  before  his  application  for  citizenship. 

3.  He  must  prove  by  at  least  two  witnesses  who  are  citizens 
that  he  has  resided  within  the  United  States  five  years  at  least,  and 
within  the  State  or  Territory  where  the  court  is  located  at  least  one 
year ;  that  during  that  time  he  has  been  a  good  moral  person,  at- 
tached to  th^  principles  of  this  government,  and  is  well  disposed 
in  this  regard. 

4.  He  must  also  renounce  all  titles  to  nobility,  if  he  has  any. 

5.  Any  alien  [except  a  Chinese]  who  is  a  minor,  who  shall  have 
resided  within  the  IJnited  States  three  years  next  preceding  his 
arriving  at  his  majority,  and  who  shall  continue  to  reside  therein 
to  the  time  of  making  application  for  citizenship,  may,  after  reach- 
ing his  majority,  and  having  resided  in  the  United  States  at  least 
five  years,  including  the  three  years  of  his  minority,  be  given  citizen- 
ship without  any  preliminary  declaration. 

o.  Any  alien  [except  a  Chinese]  who  is  twenty-one  years  of  age 
or  over,  enlisting  in  the  armies  of  the  United  States,  either  in  the 
regular  or  the  volunteer,  and  who  shall  be  honorably  discharged 
therefrom,  can  be  admitted  to  citizenship  without  the  preliminary 
declaration  of  his  intentions,  but  he  must  prove  one  year  s  residence 
in  the  United  States. 


longed  exclusively  to  Congress,  and 
whether  the  States  did  not  possess  con- 
cQrreot  authority.  While  the  State  can - 
Qot  exclude  those  citizens  naturalized  by 
the  act  of  Congress,  yet  the  States  may 
adopt  citizens  upon  easier  terms  than 
Congress  does.    Collett  v.  Collett,  2  Dall. 

(Pa.)  294. 

This  doctrine  is,  however,  no  longer 

held.    The  power  of  naturalization  oper- 


ates exclusively  as  soon  as  it  was  exer- 
cised by  Congress.  U.  S.  v.  Villato,  2 
Dallas  (Pa.),  370;  Chirac  v.  Chirac,  2 
Wheat.  (U.  S.)  269. 

This  power  belongs  exclusively  to  Con- 
gress, on  the  ground  of  there  being  a 
direct  incompatibility  in  the  exercise  of 
it  by  the  States.  Houston  v.  Moore,  5 
Wheat.  (U.  S.)  I. 

1.  State  V.  Penney,  10  Ark.  621. 


247 


Aoqaind  bjf  Vataralisation.      CITIZENSHIP,  Vndnr  XT.  8.  StotutN. 

7.  The  chfldren  of  parents  duly  naturalized,  being  under  the  age 
of  twenty-one  years  at  the  time  of  such  naturalization,  shall,  if  re- 
siding  in  the  United  States,  be  considered  as  citizens. 

8.  If  an  alien  who  shall  have  declared  his  intentions  shall  die  be- 
fore he  is  actually  naturalized,  his  widow  and  children  shall  be 
considered  citizens  on  taking  the  oath  prescribed  by  law. 

9.  No  alien  who  shall  be  a  citizen,  denizen,  or  subject  of  any 
country,  state,  or  sovereign  with  whom  the  United  States  shall  be 
at  war  at  the  time  of  his  application  shall  be  then  admitted  to  be 
a  citizen  of  the  United  States.^ 

1.  U.  S.  Rev.  Sut.,  title  30.  the  applicant,  which  provides  and  sets 

BjT  act  of  Congress  of  1872,  sec.  29,  forth  that,  h^  renounces  all  allegiance  to 
17  Stat,  at  Large,  268,  any  alien  seaman  every  foreign  sovereignty,  and  especially 
may  become  nataralized.  He  must  de*  that  of  his  native  country,  and  that,  if  he 
clare  his  intentions  before  a  competent  has  any  titles  of  nobility,  he  renouaces 
court,  and  then  serve  three  years  on  a  them,  and  that  he  will  support  the  con- 
merchant  vessel  of  the  United  States,  stituiion  of  the  United  States.  Then 
Then  he  will  receive  the  protection  of  the  the  judge  of  the  court  examines  each  of 
United  States  as  a  citizen  from  the  time  them  under  oath.  If  the  examinatioa 
of  filing  his  declaration.  proves  satisfactory,  the  judge  makes  an 

A  court  of  record  without  a  re9ording  order  in  writing  for  the  admission  to 
officer  IB  not  competent  to  receive  an  citizenship  of  the  applicant.  The  deposi- 
alien's  preliminary  declaration  to  become  tions  are  subscribed  and  sworn  to  pub- 
naturalized.  Ex  parte  Cregg,  2  Curtis  licly  in  court  before  or  in  the  presence  of 
C.  C.  98;  State  V.  Whittemore,  50  N.  H.  the  judge.  All  these  papers,  including 
245.  the  certificate  of  the  intention,  constitute 

The  clerk  may  receive  the  preliminary  the  record  of  the  proceedings.    The  final 

declaration  of  intention,  as  it  is  a  minis-  certificate  under  the  seal  of  the  court, 

terial  duty.    Butterworth's  Case,  i  Wood,  signed  by  the  clerk,  is  given  the  appli- 

B.  &  M.  C.  C.  323.  cant,  setting  forth  his  natura)ization  ac- 

To  admit  to  citizenship  is  a  judicial  cording  to  the  law  of  the  land.     This 

act,  and  cannot  be  delegated  to  the  clerk,  certificate  is  conclusive  evidence  of  his 

Clark's  Case,  18  Barb.  (N.  Y.)  444;  The  admission   as  a  citizen.     In  case  of  a 

Acorn,  •  Abb.  U.  S.  434;  McCarty  v.  minor  the  previous  declansi^on  is  dis- 

Marsh.  i  Scld.  (5  N.  Y.)  263.  pensed  with;  otherwise  the  mode  is  the 

As  to  what    constitutes  a  record  of  same, 

naturalization,   see  In  re  Coleman,    15  A  person  duly  naturalized  is  entitled 

Blatchf .  C.  C.  406.  to  alt  the  privileges  and   immunities  of 

A  married  woman  may  be  naturalized  natural-born  subjects,  except  that  a  resi- 

without  the    consent  of    her    husband,  dence  of  seven  years  is  required  to  enable 

Priest  fr»  Cummings,  16  Wend.  (N.  Y.)  him  to  hold  a  seat  in  Congress,  and  no 

617.  person   except  a  natural-born  citizen  is 

The  residence  and  good  moral  charac-  eligible  to  the  office  of  governor  in  some 

ter  of  the  applicant  cannot  be  proved  by  of  the  States,  or  President  of  the  United 

affidavits  taken  out  of  court;  the  witnesses  States.     2  Kent  Com.  66. 

must  be  present  in  court  for  examination.  A  naturalized  person  can  hold  and  re- 

In  re ,  an  alien,  7  Hill  (N.  Y.),  137.  ceive  lands  as  a  citizen.     His  naturaliza,- 

The  naturalization  of  the  father  ipso  tion  takes  away  any  defect  of  blood,  and 

facto   makes  the   son,  then  residing  in  he  may  inherit  as  if  native-born.     It  has 

the  United  States  and  a  minor,  a  citizen,  no  retroactive  effect  that  will  enable  him 

State  V.  Penney.  10  Ark.  621.  to  take,  as  heir,  lands,   the  descent  of 

The  mode  to  be   pursued  to  become  which  was  cast  before^  his  admission  to 

naturalized    is  substantially  as  follows:  citizenship.     Vaux  v,  Nesbit,  I  McCord 

The  applicant  exhibits  his  certificate  of  Ch.  (S.  Car.)  372;  People  v,  Conklin,  ;2 

having  made  the  preliminary  oath  to  the  Hill  (N.   Y.),  67;  Heeney  v.  Trustees, 

clerk  of  the  court.     The  clerk  then  pre-  etc.,  33  Barb.  (N.  Y.)  360.     Or  vest  an 

pares  a  written  deposition  for  the  wit-  estate.     Keenan  v.  Keenan,  7  Rich.  (S. 

nesses,  setting  forth  their  knowledge  of  Car.)  345. 

the  applicant's  residence  and  of  his  good  Naturalization  will  confirm  a  title  pre- 

moral   character,  also  a  d^eposition   for  viously  acquired  by  purchase  or  devise. 
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(^)  Rights  of  Former  Slaves — The  Thirteenth^  Fourteenth^  and 
Fifteenth  Amendments — The  Civil  Rights  Act. — The  former  slaves 
have  been  emancipated  by  the  Thirteenth  Amendment  to  the  Fed- 
eral constitution,  which  provides:  "Neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction."^  They  were 
enfranchised  by  the  Fourteenth  Amendment  to  the  Federal  con- 
stitution; the  first  clause  of  the  first  section  reads:  ''All  persons 
bom  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside."*  The  first  section  of  the  Fifteenth  Amend- 
ment to  the  Federal  constitution  provides:  "  The  right  of  citizens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  on  account  of  race,  color,  or  previous  condition  of 
servitude."  *  The  Civil  Rights  Act  proyides  that  all  persons  born 
within  the  United  States  and  not  subject  to  any  former  power  are 
citizens,  excluding  Indians  not  taxed.^ 

Jscksoti  ex  tUm,  of  Doran  v.'  Green,  7  Parliament.  •  Westminster  Election,    12 

Wend.  vN.  Y.)  333;  Harley  v.  State,  etc.,  Commons  Journal,  367. 

40  Ala.  689^  An  suien  who    obtains   letters- patent 

Unless  naturalization  is  complete,  and  giving  him  the  status  of  a  denizen  be- 

fioal  papers  issued,  it  confers  no  right  of  comes  a  subject  as  to  his  freedom,  but 

inheritance.     A  mere  declaration  of  in-  he  cannot  inherit.    He  cannot  vote,  even 

.tendon  to  be  a  citizen  is  not  sufficient,  though  qualified   in    other    respects,  at 

McDaoiei    v.  Richards,    i   McGord    (S.  elections    of    members    of    Parliament. 

Car.),  187.  No  alien   or  denizen  can   be  elected  a 

In   England  there    are    natural-bom  member  of  Parliament.    Ltx  Parliament- 

subjects,  denizens,  and  aliens.     A  dent-  aria^  183;  Mitchell's  Case,  3  O'M.  &  H.  19. 

zen  is  a  person  who  has  obtained  letters-  A  naturalized  subject  can  be  elected  to 

patent  to  make  him  an  English  subject.  Parliament  if   qualified    by  an    act    of 

He  holds  a  kind  of  middle  position  be  Parliament.    Ferriere's  Case,  3  0*M.  & 

tween  an  alien  and  a  natural-born  subject,  H.  86. 

and  partakes  of  both  of  them.  He  ac-  The  crown  can  confer  a  title  of  knight- 
quires  the  privileges  of  a  natural-born  hood  upon  an  alien.  Forsyth's  Const, 
subject  pursuant  to  7  and  8  Vict.  c.  66.  Law,  329. 

He  cannot  be  of  the  Privy  Council  or  In  England  \\  was  established  in  1774: 

either  bouse    of    Parliament,   or    have  X.  That  a  country  conquered  by  Eng- 

any  office  <^  trust,  civil  or  military,  or  lish  arms  became  a  dominion  of  the  king; 

have  any  grant  of  lands,  etc.,  from  the  2.  That  the  conquered  inhabitants,  once 

crown.     2  Step.  Com.  417;  i  Bl.  Com.  received  under  the  king's  protection,  be- 

374;  Stat.  12  W.  III.,c.  3.  came  subjects,  and  are  to  be  so  consid- 

The  English  naturalization  law  of  1870,  ered,  and  not  as  enemies.     Chapman  v, 
33  Vict.   c.  14.  amended   by  35  and  36  Hail,  Cowper.  204. 
Vict.  c.   39.   provides:    z.    That    aliens  1.  13  U.  S.  Stat,  at  Large,  77s;  pro- 
shall  have  the  capacity  of  British  subjects  claimed  ratified  Dec.  18,  1865. 
to  hold  and  inherit  real  and  personal  8.  15  U.  S.  Stat,  at  Large,  706;  pro- 
propecty  within  the  realm;  2.  That  natu-  claimed  ratified  July  28,  1868. 
ralized  aliens  may  divest  themselves  of  8.  16  U.  S.  Stat,  at  Large,  p.  1131;  pro- 
theirx/o/au  as  British  subjects,  and  resume  claimed  ratified  March  30.  1870. 
their  original  nationality :  3.  That  British  4.  U.  S.  Rev.  Stat.  sec.  1992;  act  of 
subjects  may  renounce  their  allegiance.  Congress  of  April  9.  1866. 
By  the  law  of  Parliament,  affirmed   in  The  Thirteenth    and  the    Fourteenth 
resolution  of  the  House  of  Commons  in  Amendment  to  the  United  States  consti- 
1691.  it  was  resolved  that  no  alien,  not  tution  raised  the  colored  race  from  the 
being  denizen  or  naturalized,  hath  any  condition  of  inferiority  and  servitude  in 
right  to  vote  in  elections  of  members  of  which    most    of    them    had    previously 
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{c)  Treaties  and  Legislation  Affecting  Chinese. — A  person  bom 
within  the  dominion  and  jurisdiction  of  the  United  States,  of 
Chinese  parents,  is  a  citizen ;  ^  but  no  alien  Chinese  can  become 
naturalized  citizens  of  the  United  States.* 

4.  Bights  of  States  to  Legislate  Begaxding  Citizenahip. — If  the 
States  choose  to  exercise  the  power  of  naturalization  as  an  origi- 
nal one,  they  must  abide  by  the  rule  which  Congress  makes.^  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 

stood,  into  perfect  equality  and  rights  The  Chinese   Restriction  Act  of  Con* 

with  sill  the  other  persons  within  the  juris-  gress  of  July  5,  1884,  amending  the  act 

diction  of  the  States. — Ex  parU  Virginia,  of    May   6,   1882.  *vto    execute    certain 

100  U.  S.  339.  treaty  stipulations  relating  to  Chinese." 

The  pervading  purpose  of  the  amend-  has  this   provision:  That  every  Chinese 

ments  was  to  establish  the  freedom  of  person  other  than  a  laborer,  entitled  to 

the  slave  race,  their  protection  as  citizens;  enter  the  United  States  under  the  treaty 

to  prohibit    discrimination  against  any  between  our  government  and  China,  or 

race.    Slaughter-house  Cases,  16  Wall,  under  that  act,  shall  obtain  from    the 

(U.  S  )  36;  Strander  v.  West  Virginia,  Chinese  government  or  of  the  govern- 

100  U.  S.  3P3.  ment  of  which  he  is  a  subject,  its  per- 

With  respects  to  citizenship  and  civil  mission  to  come  within  the  United  States, 

rights  the  colored  race  is  placed  upon  a  authenticated  by  its  certificate  containing 

level  with  the  white,  as  provided  by  the  various  particulars  of  himself  and  family. 

United  States  constitution  and  sections  so  as  to  clearly  identifying  him;  and  whilst 

1977  and  1978  of  the  United  States  Stat-  such  certificate  is  only  primta  facie  evi- 

utes.    Virginia  v.  Rives,  100  U.  S.  313.  dcnce    against  the   United  States,   at  is 

The  Civil  Rights  Act  (14  Stat.  27)  was  made  the  sole  evidence  permissible  on 

intended  for  the  protection   of  citizens  the  part  of  the  person  producing  it  to  es* 

of  the  United  States  in  the  enjoyment  of  tablish  his  right  to  enter  into  the  United 

certain  rights,  without  discrimination  on  States.     Chap.  220,  sec.  6;  Stat.  1883-4, 

account  of  race,  color,  pr  previous  con-  115. 

dition  of  servitude.  U.  S.  v,  Cruikshanks,  As  to  Chinese  rights  in  the   United 

92  U.  S.  542.  States,  see  Ah  Kow  v.  Nunan,  5  Sawyer 

The    purpose    of   these   amendments  C.  C.  552;  Parrott's  Case,  6  Sawyer  C. 

would  seem  to  apply  to  all  races  as  well  C.  349;  In  re  Ah  Chong,  6  Sawyer  C.  C. 

as  to  the  colored  race.     They  forbid  all  451;  In  re  Look  Tin  Sing,  21  red.  Rep. 

class  legislation,  and  insure  an  equal  pro-  905. 

tection  by  the  law  of  the  land.     Ah  Kow  8.  Ex  parte  Knowles,  5  Cat.  30a 
V,  Nunan.  5  Sawyer  C.  C.  552;  Parrott's  Before  the  present  constitution  of  the 
Chinese  Case,  6  Sawyer  C.  C.  349;  In  re  United  States  was  adopted,  several  of 
Ah  Chong,  6  Sawyer  C.  C.  451.    Compare  the  States  exercised  the  power  to  natural- 
State  V.  Ah  Chew,  16  Nev.  50.  ize  and  admit  to  citizenship.     Goodell  v. 

%.  In  r^ Look  Tin  Sing, 21  Fed.Rep.905.  Jackson,  20  Johns.  (N.  Y.)  693;  State  v. 

1.  By  act  of  May  6,  1882,  the  right  of  Managers,  etc.,  i  Bail.  (S.  Car.)  215;  State 
Chinese  laborers  to  come  to  the  United  v.  Ross.  7  Yerg.  (Tenn.)  74. 
States  was  suspended  for  ten  years.  By  This  power  of  naturalization  now  lies 
the  same  act  the  State  and  the  United  exclusively  with  Congress,  and  deprives 
States  courts  are  forbidden  to  admit  the  States  individually  of  the  power  of 
Chinese  to  citizenship.  Before  this  naturalizing  aliens  according  to  their  own 
statute  it  was  held  that  an  alien  Chinese  will  and  pleasure,  and  thereby  give  them 
could  not  be  naturalized  and  admitted  to  the  rights  and  privileges  of  citizens  in 
citizenship.  In  re  Ah  Yup,  5  Sawyer  C.  every  other  State.  If  each  State  could 
C.  155.  Who  are  Chinese  laborers,  is  a  naturalize  upon  one  year's  residence, 
question  difficult  of  solution.  As  to  this  when  the  act  of  (Congress  requires  five, 
question,  see  In  re  Ah  Lung,  18  Fed.  Rep.  of  what  use  is  the  act  of  Congress,  and 
28,  which  decision  is  diametrically  op-  how  does  it  become  a  uniform  rule?  i 
posed  to  United  States  v.  Douglas,  17  Kent  Com.  424.  See  further  on  this  sub- 
Fed.  Rep.  634.  ject,  note  i,  page  246. 
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the  equal  protection  of  its  laws.*  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  any  of  the  States  on  account  of  race,  color,  or 

previous  condition  of  servitude.*  ' 

1.  Second  clause,  sec.  i.  of  tbt  Four*  coaot  of  race,  color,  or  previous  condi- 

teenth  Amendment  to  the  Federal  constt-  tion  of  servitude.     Before  its  adoption  a 

luiion.  State  could  exclude  citixens  of  the  United 

8.  Sec.  T,  Fifteenth  Amendment  to  the  States  from  voting  on  account  of  race, 

Federal  constitution.  color,  or  previous  condition  of  servitude. 

Sovereignty,  for  protection  of  the  rights  If  citizens  of  one  race  have  certain  quali- 

of   Ufe  and   personal   liberty  within  the  fications,  are  permitted  to  vote,  then  if 

respective  States,   rests  alone  with  the  another  race  have  the  same  qualifications 

States.    The  Fourteenth  Amendment  to  they  must  be  allowed  to  vote.     The  Fif- 

the   Constitution   of   the   United   States  teenth  Amendment  does  not  confer  the 

prohibits  a  State  from  depriving  an^  per-  right  of  suffrage,  but  invests  citizens  of 

son  of  life,  liberty,  or  property  without  the    United    States   with    the    right    of 

doe  process  of  law,  and  from  denying  to  exemption    from    discrimination    in  the 

any    person  within   its   jurisdiction   the  exercise  of  the  elective  franchise  on  ac- 

equal  protection  of  the  law,  but  it  adds  count  of  their  race,  color,  or  previous 

nothing  to  the  rights  of  one  citizen  as  condition   of  servitude,   and    empowers 

against  another.    United  States  v.  Cruik-  Congress  to  enforce  that  right  by  appro- 

sbanlu.  92  U.  S.  543.  priate  legislation.    Congress  can  punish 

The  United  States  and  State  govern-  only  when  there  is  a  wrongful  refusal  to 

ments  are  distinct  from  each  other,  and  receive  the  vote  of  a  qualified  elector  at 

each  has  citizens  of  its  own  who  owe  it  such  election  because  of  his  race,  color, 

allegiance,  and  whose  rights  within   its  or  previous  condition  of  servitude.    This 

jurisdiction  it  must  protect.     The  right  amendment  has  invested  the  citizens  of 

of  citizenship  under  the   United  States  the  United  States  with  a  new  constitu- 

government  is  different  from  that  under  tional  right,  which  is  exemption  from  the 

the  State,  and  vi€e  versa.  Slaughter-house  discrimination  in  the  exercise  of  the  elec- 

Cases.  16  Wall.  (U.  S.)  36.  tive  franchise,  on  account  of  race,  etc. 

The  Fourteenth   Amendment    to  the  The  right  to  vote  in  the  States  comes 

Federal  constitution  secures  to  the  eman-  from  the  States,  but  the  right  from  the 

cipated  race  all  the  rights  that  any  race  prohibited  discrimination  comes  from  the 

enjoys  in  the  jurisdiction  of  the  United  United  States.     U.  S.  v.  Reese,  92  U.  S. 

States.    It  gives  protection  of  the  United  214;  Minor  v,  Happersett,  21  Wall.  U.  S. 

States  in  the  enjoyment  of  such  rights  162. 

whenever  they  should  be  denied  by  any  A  trial  by  jury  in  suits  at  common  law 

of   the  States.     The  amendment  gave  pending  in  State  courts  is  not  a  privilege 

citizenship  and  its  privileges  to  persons  or  immunity  of  national  citizenship  which 

of  color,  and  denied  to  the  State  the  the  States  are  forbidden   to  abridge  by 

power  to  withhold  from  them  its  protec-  the  Fourteenth  Amendment.     Walker  v, 

tion.     It  confers  the  right  to  exemption  Sauvinet.  92  U.  S.  90. 

from  onfriendly  legislation  against  the  A  mixed  jury  in  a  particular  case  is  not 

colored  race.     Any  State  statute  which  essential  to  the  equal  protection  of  the 

denies  to  colored  citizen^  the  right  and  laws.     This  is  a  right  to  which  any  col 

privileges  of  participating  in  the  admin-  ored  man  is  entitl^ — that  in  the  selec- 

istration  of  the  law  as  jurors,  because  of  tion  of  jurors  to  pass  upon  life  and  lib- 

their  color,  though  qualified  in  other  re-  erty  there  shall  be  no  exclusion  of  race, 

spects,  is  a  discrimination  which  is  for-  and  no  discrimination  against  him  be- 

bidden  by  the  amendment.     Strander  v.  cause  of  his  color.    But  a  colored  person 

W.  Virginia,  100  U.  S.  303.                        '  has  no  right  to  have  a  jury  composed  of 

The  act  of  Congress  (18  Stat,  part  iii.  colored    men    exclusively.     Virginia   v, 

336)  says   no  citizen  shall  be  excluded  Rives.  100  U.  S.  313. 

from    jury    duty  on    account   of    race.  There  is  a  distinction  between  local 

color,  or  previous  condition  of  servitude,  rights  of  citizenship  within  a  State  and 

which  statute  is  sustained  by  the  Thir-  citizenship  of  the  United  States.     United 

teenth  and  the  Fourteenth  Amendments.  States  citizenship  can  be  conferred  only 

The    Fifteenth    Amendment    forbids  by   United   States    naturalization    laws, 

the   States   or  the  United   States  from  But  each  State,  in  the  exercise  of  its  lo- 

giving    preferences   to    one    citizen    of  cal  and  reserved  sovereignty,  may  place 

the  United  States  over  another  on  ac-  foreigners  or  other  persons  on  a  tooting 
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6.  Blghti  of  CitizeiLS  of  Statei,  under  the  TTnited  States  ComtiUition, 
in  other  States  than  that  of  their  Bomioile. — The  citizens  of  each  State 

shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States.^ 

with  its  own  citizens  as  to  political  rights  tutton  of  1848  allowed  all  the  white  male 

and  privileges  to  be  enjoyed  within  its  inhabitants,  including  aliens,  to  vote  on 

own  dominions.     But  State  regulations  equality  with  the  citizens,  provided  they 

do  not  make  the  person  on  whom  the  were  residents.    Art  6.  sec.  i. 

right  is  conferred  a  citizen  of  the  United  To  be  a  citizen  of  a  State,  the  person 

States,  entitled  to  the  privileges  and  im-  must  have  all  the  requiremenu  to  the  cx- 

munities   of   citizens   of   other   States,  ercise    of   any  civil  or  political    rights 

Dred  Scott  v.  Sandford,  19  How.  (U.  S.)  which  are  established  by  the  State  con- 

393.  stitution  and  laws  in   regard  to  its  citi- 

'     In  some  of  the  States,  aliens,  after  zens.      If  a  property  qualification  or  a 

having  declared  their  intentions  to  be-  period  of  residence  is  required  in  order 

come  citizens  are  allowed  to  vote  as  citi-  to  vote,  it  must  be  fulfilled.     Murray  v, 

zens.      Cooley's  Const.  Lim.  (4th  Ed.)  McCarty,  2  Munf.  (Va.)  398. 

753.  1.  '*  Under  this  clause  the  citizen  of 

These  States,  by  conferring  on  aliens  any  State  is  to  be  regarded,  for  the  pur- 

the  right  to  vote,  give  them  an  ecjual  pose  of  holding,  enjoying,  devising,  or 

voice  with  every  citizen  of  the  United  inheriting  real  estate  in  any  other,  as  a 

States.     Ex  parte  Wehlitz,  16  Wis.  443;  native  thereof."    Leading  Cases  of  Real 

Dred  Scott  v,  Sandford,  19  How.  (U.  S.)  Prop.  494. 

393.  Under  this  provision   the  citizens  of 

The  right  to  vote,  however,  is  not  a  all  other  States  have  the  right  to  go  into 

necessary  incident  of  citizenship.    Minor  any  State  and  carry  on  business;  to  hold 

V.  Happersett,  21  Wall.  (U.  S.)  162;  Rolv  property  and  be  protected  like  the  citizens 

inson's  Case,  131  Mass.  376.  in  their  rights;  the  right  to  enforce  per- 

Each  State  has  the  right  to  prescribe  sonal  privileg^,  and  to  be  exempt,  in 

the  qualifications  of  its  voters.     Natural-  property  and  person,  from  taxes  or  bur- 

ization  does  not  confer  on  the  individual  dens  which  the  property  or  persons  of 

naturalized  the  right  to  vote.     The  quali-  citizens  of  the  same  State  are  not  subject 

ficattons  which  an  elector  is  required  to  to.     Corfield  v»  Coryell,  4  Wash.  C.  C. 

have,  in  congressional  election,  depend  380;  Campbell  v.  Morris,  3  H.  &  McH. 

entirely  on  the  laws  of  the  State  in  which  (Md.)  554:  Crandall  v.  State.  10  Conn, 

the  elective  franchise  is  exercised,  and  is  343;  Oliver  v.  Mills,  11   Allen  (Mass.), 

purely  dependent   upon    the    municipal  281.    There  are,  however,  many  rights 

regulations  of  the  State.     It  is  not  neces-  and  privileges  which  depend  upon  actual 

sary  to  determine  whether  the  voter  is  a  residence,  such  as  the  right  to  vote,  to 

citizen  of  the  United  States.     Spragin's  have  the  benefit  of  the  exemption  laws, 

V,  Houghton,  2  Scam.  (3  III.)  377.  to  take  fish  in  the  waters  of  the  State, 

An  alien  otherwise  qualified  may  vote  and  the  like.     Cooley's  Const.  Lim.  (4th 

at  elections  of  borough  officers  in  Pitts'  Ed.)  498. 

hurg,    Stewart  v.  Foster,  2  Binney  (Pa.),  The  State  of  Virginia  can  prohibit  the 

120.  citizens  of  other  States  from  planting 

Judge  Sharswood  says:  *'It  is  a  com-  oysters  in  a  stream  in  that  State  where 

mon  error  to  connect  the  elective  fran-  the  tide  ebbs  and  flows.     The  right  can 

chise  inseparably  with  citizenship,  as  if  be  granted  to  its  own  citizens  exclusively, 

elector  and  citizen  were  convertible  terms.  Such  a  right  is  not  a  privilege  or  immu- 

In  regard  to  the  persons  who  shall  exer-  nity  of  general  but  of  special  citizenship, 

cise  this  franchise  in  each  State,  it  is  deter-  It  does  not  belong  of  right  to  the  citizens 

mined  entirely  by  the  constitution  and  of  all  free  governments,  but  only  to  the 

laws  of  the  State.     They  may  confer  the  citizens  of  Virginia.     They  own   it   by 

privilege    on    aliens,    negroes,    Indians,  citizenship  and    domicile  united.      Mc- 

women,  and  children.     Even  in  regard  Cready  v.  Virginia,  94  U.  S.  391. 

to  the  choice  of  representatives  in  Con-  A  corporation  aggregate  is  not  a  citizen 

gress  and  electors  of  president  of  the  within  the  meaning  of  the  clause  of  the 

United  States,  the  Federal  constitution  United  States  constitution  which  declares 

leaves  the  matter  entirely  in  the  hands  **the  citizens  of  each  State  shall  be  en- 

of  the  State."     i  Sharswood's  Bl.  Com.  titled  to  all  the  privileges  and  immunities 

376,  note.  of  citizens  of  the  several  States."     Ducat 

The  provisions  of  the  Illinois  consti-  v.  City,  etc.,  48  III.  172;  Paul  v.  ViIginis^ 
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8  Wall.  (U.  S.)  x68;  Bank  of  U.  S.  r.  State  a  license  for  selling  merchandise, 

Earie,  13  Pet.  (U.  S.)  519.  etc.,  within  said  district.     Sabine  Roh- 

"  Immttnities"  and    '*  privileges"    do  bins,  of  Ohio,  was  fined  for  selling  in 

oot  mean  the  right  to  hold  office  or  to  this  district  without  a  license.     He  ap-* 

vote.    They  mean  that  all  citizens  of  the  pealed  to  the  State  supreme  court,  which 

United  States  shall  have  the  right  to  ac-  sustained  the  decision  of  the  lower  court, 

quire  property  and  hold  it,  and  this  prop-  Then  he  carried  the  case  to  the  United 

erty  shall  be  protected  and  secured  by  States  supreme  court,  which  held  the  law 

the  laws  of  the  State  in  the  same  manner  unconstitutional.     The  court  held   that 

as  the  property  of  the  citizens  of  the  this  law  of  Tennessee  was  an  attempt 

State  is  protected.     That  this  property  to  regulate  commerce  among  the  States, 

shall  not  be  subject  to  any  burdens  or  that  interstate  commerce  in  the    United 

taxes  not  imposed  on   the   property  of  States  must  be  regulated  by  one  system, 

citizens  of  the  State.     Campbell  v,  Mor-  and  not  by  a  multitude  of  State  regula- 

ris,  3  H.  &  McH.  (Md  )  554;  Wiley  t/.  tions.     They  hold  that  the  constitution 

Parmer,  14  Ala.  627;  Oliver  v.  Mills,  it  of  the  United  States  gives  Congress  the 

Allen  (Mass.).  268;  People  r.  Thurber,  exclusive   power    over    interstate    com- 

13  111.  554;  Cincinnati,  etc..   Insurance  merce  whenever  the  subjects  of  it  are 

Co.  V.  Rosenthal,  55   111.  85;   Manufac-  national  in  their  character  or  admit  of 

taring  Co.  v.  iEtna  Ins.  Co.,  2  Paine  (C.  one  uniform  system  of  regulation,  as  was 

C),  501.  decided  in  Coolcy  v.  Board,  etc.,  12  How. 

As  to  these  rights  of  citizens  of  the  (U.  S.)  299,  and  virtually  involved  in  the 

several   States,    see    United    States    z/.  case  of  Gibbons  v.  Ogden,  9  Wheat  (U. 

Cruikshanks,   92    U.    S.    542:    Paul    v»  S.)  i,  and  affirmed  in  many  recent  deci- 

Hazleton,  37  N.  J.  L.   106;  Bartemeyer  sions,   such  as   Brown  v.   Maryland,   7 

V.  Iowa,  18  Wall.  (U.  S.)  129;  Murray  v.  How.  (U.  S.)  283;  Crandall  v.  Nevada,  6 

McCarty,  2  Munf.  (Va.)  393;  Bradwell  v.  Wall.  (U.  S.)  35;  Ward  v.  Maryland.  12 

State.  16  Wall.  (U.  S.)  130;  Lemmon  v.  Wall.  (U.  S.)  418;  Tax  Cases.  15  Wall. 

People.  26  Barb.  (N.  Y  )  270;  Jefferson-  (U.  S.)  232;  Henderson  v.  Mayor,  etc., 

Tille,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  02  U.  S.  259;  Railroad  Co.  v.  Ausen,  95 

7t;  Amy   v.  Smith,   I    Litt.  (Ky.)  326;  U.  S.  465:  Mobile  v.  Kimball,  J02  U.  S. 

Sears  v.  Commissioners,   etc.,   36   Ind.  691;   Gloucester,  etc..  i/.  Pennsylvania, 

367;  Crandall   v,  SCata,   10  Conn.  340;  114  U.  S.  196;   Wabash  R.  Co.  v,  Illi- 

Fire  Department  v.  Helfenstein,  16  Wis.  nois,  118  U.  S.  557. 

142;  Com.  V,  Towles,  5  Leigh  (Va.),  743;  Where  the  power  of  Congress  is  exclu- 

Haney  V.  Marshall,  9  Md    194;  Ins.  Co.  sive,  but  fails  to  legislate  in  this  regard, 

V,  Com.,  5  Bush  (Ky.),  68;  Slaughter  v,  the  subject  shall  be  free  from  restrictions 

Com.,  13  Gratt.  (Va.)  767;  State  v.  Mid-  or  impositions,  and  the  States  must  not 

bury,  3  R.  I.  138;  People  v.  Coleman,  4  act  in  this  matter  except  as  to  local  con- 

Cal.  46;  Butler  v.  Farnsworth.  4  Wash,  cerns,  and  any  legislation  by  the  States 

C.  C.  loi;  4  s.  c,  N.  E.  Rep.  (Ind.)  160:  otherwise  is  repugnant  to  such  freedom. 

License    Cases.    5    How.    (U.    S.)    582;  In   confirmation   of    this   the   following 

Thorpe  Vi  Ratlrosul  Co.,  27  Vt.  149.  cases  are  in  point:   Gibbons  v,  Ogden, 

A  State  cannot  impose,  for  the  privi-  9  Wheat  (U.  S.)  i;  Passenger  Cases,  7 

lege  of  doing  business,  a  greaiter  license  How.  (U.  S.)  283;  Tax  Cases,  15  Wall, 

tax  upon  non-residents  than   upon  resi-  (U.  S.)232;  Railroad  Co.  v.  Husen,  95  U. 

dents.    Ward  v.  Maryland,  12  Wall.  (U.  S.  465;  Welton  v.  Missouri,  91  U.  S.  275; 

S.)4iS.  County,  etc.,  v.  Kimball.  102  U.  S.  691; 

A  law  imposing  a,  license  fee  upon  Brown  v.  Houston,  114  U.  S.  622;  Wall- 

drammers  for  selling    imported  goods,  ing  v,  Michigan,  ji6  U.  S.  446;  Pickard 

which  is  not  required  of  agents  selling  v.  Pullman,  etc.,  117  U.  S.  34;  Wabash 

Roods  manufactured  within  the  State,  is  R.  Co.  v.  Illinois,  iiS  U.  &  557. 

invalid.    Webber  v,  Virginia,  103  U.  S.  The  State  can.  by  virtue  of  its  police 

344;  Welton  V,  Missoun,  91  U.  S.  275;  power,   provide  for  the  security  of  the 

New  Orleans  v.  Boat  Co.,  33  La.  Ann.  lives,  limbs,  health,  and  comfort  of  its 

647;    Biggins    V,   Lime,    130  Mass.    i;  citizens  and  the  protection  of  their  prop- 

Robbins   v.   Taxing    District,    etc.,    19  erty.     It  can   provide  for  the   internal 

Chicago  Leg.  News  (U.  S.  S.  C),  217,  regulation  of  its  domestic  affairs,  such  as 

March  19. 1887.     This  last  case  involved  the  regulation  of  highways,  canals,  rail- 

tbese  facts:  There  was  in  force  a  statute  roads,   and   other   commercial  facilities 

of  Tennessee  in   the  taxing  district  of  when  they  do  not  affect  interstate  affairs. 

Shelby  county  (formerly  city  of  Memphis).  A  State  can  impose  taxes  on  all  property 

which  imposed  on   all    drummers    and  within  its  limits,  bat  it  cannot  impose 

others  in  like  business  outside  of  the  taxes  upon  persons  passing  through  the 

268 


Prppwty  Bightt                        CITIZlEiNSHIP.  u  Affaeted  by  Citlnaship. 

6.  Property  Blghti  at  A£feoted  by  Citizensldp  (See  also  notes  under 
section  5,  ante^ — Every  citizen  of  the  United  States  is  capable  of 
•  holding  and  acquiring  title  to  land  by  purchase,  provided  he  is 

under  no  disability  so  he  cannot  contract,  and  all  citizens  may  take 

by  descent  or  devise.^  An  alien  cannot  acquire  title  to  real  prop- 
erty by  descent,  or  by  other  mere  operation  of  law.* 

This  common-law  rule  as  to  aliens  has  been  greatly  modified  or 
abolished  by  the  several  States.* 

State,  or  coming  into  it  temporarily,  es-  The  supreme  court  of  Tennessee  de- 
pecially  if  connected  with  foreign  or  cided  thai  the  license  is  only  required  of 
interstate  commerce.  It  cannot  impose  ''drummers  and  all  persons  not  having 
taxes  upon  property  imported  from  a  licensed  house  of  business  in  the  taxing 
abroad  or  from  another  State,  which  district  offering  for  sale  or  selling  goods, 
has  not  become  a  part  of  the  mass  of  wares,  or  merchandise  therein  by  sam- 
property  therein.  It  cannot  discriminate  pie,"  and  that  this  means  nothing  more 
against  property  from  other  States.  The  than  that  any  person  who  sells  by  sam- 
business  of  a  drummer  is  not  a  privilege,  pie  shall  pay  (he  tax,  which  is  the  correct 
The  people  of  this  country  are  citizens  of  interpretation.  *'  It  will  be  time  enough 
the  United  States  as  well  as  of  individual  to  consider  whether  a  non-resident  cao 
States,  and  have  rights  under  the  consti-  be  taxed  for  merely  soliciting  orders 
tution  of  the  United  States  independent  without  having  samples  when  such  a 
of  the  individual  States,  and  free  from  case  arises.  That  is  not  this  case." 
any  molestation  from  them.  When  the  Chief  Justice  Waite  and  Justices  Field 
goods  are  imported  into  the  State  and  and  Gray, 
become  a  portion  of  the  great  mass  of  1.  2  Bouvier's  Inst.  No.  1995. 
property,  then  the  State  can  impose  a  8.  Calvin's  Case,  7  Co.  25  a. 
tax  on  them  in  like  manner  as  other  These  statutes  must  be  strictly  con- 
goods  of  similar  character  are  taxed,  strued,  as  they  are  in  derogation  of  the 
Brown  v.  Houston,  114  U.  S.  622:  Ma-  common  law.  Sj^ratt  v.  Spratt,  4  Pet. 
chine  Co.  v.  Gage,  100  U.  S.  676.    But  the  (U.  S.)  393. 

sale  of  such  goods  cannot  be  taxed  before  The  following  is  the  summary  of  the 

they  are  imported  into  the  State,  as  thai  law  up  to  January  i,  1887,  as  to  aliens 

would   be    taxing    interstate    commerce  taking  by  purchase  or  descent  and  trans- 

itself.   'Interstate  commerce  cannot  be  mitting  by  inheritance  as  a  native  cili- 

taxed  even  if  the  State  should  tax  in  like  zen: 

manner  its  domestic  commerce.      Tax  Alabama, — Resident  alien  placed   on 

Cases,  15  Wall.  (U.  S.)  232.    Negotiating  same  footing  as  a  citizen, 

for  the  sale  of  goods  which  are  in  another  Arkansas. — Resident  aliens  have   the 

State  for  the  purpose  of  importing  them  same  rights  as  to  realty  as  citizens, 

into  the  State  where  the  sale  is  made  is  California, — All  restrictions  removed, 

interstate  commerce.  except  the  alien  must  make  his  claim  of 

If  selling  goods  by  sample  by  drum-  property  within  five  years  of  the  accrual 

mers  is  injurious  to  the  local  affairs  of  of  his  title. 

the  individual  States,  Congress  has  the  Colorado, — Aliens  have  the  same  rights 

exclusive  p<iwer  to  provide  a  remedy.  as  citizens  as  to  realty. 

"The  confusion  into  which  the  com-  Connecticut,  —  Resident     aliens     and 

merce  of  the  country  would  be  thrown  by  Frenchmen    are    given    same    property 

being  subject  to  State  legislation  on  this  rights  as  citizens. 

subject  would  be  but  a  repetition  of  the  Dakota. — No  restrictions  as  to  property 

disorder  which  prevailed  under  the  Arti-  rights. 

cles  of  Confederation."    Three  of  the  Delaware, — No  restrictions  as  to  resi- 

justices  dissent  from  this  decision,  and  dent  aliens,  who  have  made  the  prelimi- 

hold  that  the  license  fee  was  demanded  nary  oath  of  citizenship, 

for  the   privilege  of    selling    goods  by  District  of  Columbia. — An  alien  may 

sample  within  the  State;  that  the  fee  is  inherit  from  a  natural  citizen  such  lands 

exacted  from  all  alike  who  do  that  kind  as  he  acquired  by  deed  or  will  before 

of  business  unless  they  have  "a  license  naturalization. 

house  of  business'*  in  the  said  district,  Florida. — No  property  restrictions  im* 

thus  showing  no  discrimination  between  posed  on  aliens. 

its  own  citizens  or  citizens  of  other  States.  Georgia. — Aliens,  except  enemies,  have 

Osborne  v.  Mobile,  x6  Wall.  (U.  S.)  481.  all  the  rights  of  citizens  as  to  realty. 
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TlHnais,  —  No    property    restrictions:  may  purchase  land  not  exceeding  five 

aliens  are  placed  on  an  equal  footing  thousand  acres,  nor  in  net  annual  income 

with  ctiixens.  twenty  thousand  dollars,  the  same  as  citi- 

Indiana. — ^An  alien  can  acquire  title  to  zens.    Aliens    may  take,  hold,   without 

land  by  descent  or  devise.     If  a  non-  limit,  realty  acquired  by  devise  or  descent, 

resident,  he  can  bold  land  acquired  by  Titles  derived  through  aliens  prior   to 

descent  five  years  after  the  settlement  of  April  26,  1869,  were  confirmed  by  an  act 

the  inheritable  estate.  of  that  date.  By  act  of  188 1  conveyances 

lovfa, — Aliens   may    acquire,   inherit,  of  realty  liable  to  escheat  before  inquisi- 

hold  and  dispose  of  real    or   personal  tion  has  been  taken  against  the  same  are 

property,    and  all  distinctions  between  indefeasible  in  the  grantee  as  to  any  right 

aliens  and  citizens  in  this  respect  are  of  escheat  in  the  State, 

abolished.  Rhode  Island, — No  restriction    as    to 

Kansas. — Aliens  have  same  property  aliens  holding  realty, 

rights  as  citizens.  South    Carolina. — No    distinction   be- 

Ktntucky. — Aliens,  not  enemies,  after  tween  citizens  and  aliens  as  to  the  pur- 

the  preliminary  oath  of  citizenship,  hold  chase,  enjoyment,  or  descent  of  property, 

as  citizens  do.  Tennessee, — Aliens  have  the  same  rights 

Louisiana. — No  law  forbidding  aliens  as  citizens, 

holding  and  transmitting  real  estate.  Texas. — Aliens  may  take  and  hold  real 

Maine. — No  restrictions.  or  personal  property  by  devise  or  descent. 

Maryland. — No  restrictions  except  to  In  the  same  manner  in  which  citizens  of 

Alien  enemies.  the  United  States  may  take  and  hold  real 

Massachusetts. — Aliens  may  take,  hold,  or  personal  property  by  devise  or  descent 

And  transmit  real  estate  as  citizens.  within  the  country  of  such  aliens. 

Michigan. — Aliens  have  the  same  rights  Utah.  — Aliens  resident  take  by  descent 

to  realty  as  citizens.  and    inherit   as    citizens.     Non-resident 

Minnesota, — An  alien  has  same  rights  aliens  must  claim  an  inheritance  in  the 

jtf  citizens  as  to  realty.  estate  of  the  deceased  within  five  years 

Mississippi. — No  restrictions.  after  the  death  of  the  person  from  whom 

Missouri. — No  restrictions.  he  claims  succession. 

Montana. — No  law  on  the  subject.  Vermont.  —  No    prohibitio^n    against 

Nebraska.  —  No    distinction    between  aliens  holding  realty.     No  law  for  the 

jdiens  and  citizens.  forieiture  of  aliens'  estates;  still  the  power 

AVZKU&.— No  restrictions  except  as  to  exists  as  a  right  of  sovereignty,  but  has 

Chinese.  never  been  exercised. 

New    Hampshire. — No    restriction    to  Virj^inia. — A  liens,  except  enemies,  have 

resident  aliens.  the  same  property  rights  as  citizens. 

New  Jersey. — No  restriction  upon  alien  Washington. — All  aliens  [except  Chi- 

friend.                                                     «  nese]  have  the  same  property  rights  as 

New  Mexico. — No  restrictions.  citizens. 

New  York. — By  act  of  1874,  an  alien  West    Virginia. — Aliens,   except  ene- 
is  enabled  to  take  land  by  descent  from  mies,  have  the  same  property  rights, 
ilien  citizen.    Devises  to  aliens  are  void.  Wisconsin. — No  restrictions  as  to  prop- 
Bat  a  resident  alien  after  filing  with  the  erty  rights. 

Secretary  of  State  a  deposition  declaring  It  has  been  argued    that    fixing  the 

liis  intention  of  becoming  a  citizen  may  status  of  the  alien  as  to  property  rights 

take,  hold,  sell,  and  mortgage  real  esute  belonged  to  the  United  States,  because 

as  if  he  was  a  citizen,  for  six  years,  but  they  have  exclusive  control  of  the  rela- 

not  to  devise  or  lease  real  estate  until  he  tions  between  this  country  and  foreign 

is  admitted  to  citizenship.    The  devisee  nations.     State  v.  Railroad  Co.,  25  Vt. 

or  grantee  of  the  realty  of  a  resident  433. 

alien  who  has  died  after  the  devise  or  But  this  right  conferred  by  States  upon 

grant  may  hold  same,  whether,  citizen  or  aliens  to  hold,  by  purchase,  descent,  and 

alien;  but  if  an  alien,  he  must'file  a  dec*  devise,  realty,  does  not  confer  the  right 

laration  of  his  intention  of  becoming  a  of  citizenship.     Montgomery  v.  Dorion, 

citizen.     Letters  testamentary  or  of  ad-  7   N.  H.  475;  Etheridge  v.  Doe  ex  dem. 

ministration  cannot  be  granted  to  non-  of  Malemper,  18  Ala  565. 

resident  aliens.  The  power  of  the  United  States  to  pro- 

North  Carolina. — No  restrictions.  vide  by  treaty  for  rights  and  privileges 

Ohia. — An  alien  can  inherit  and  trans-  to  be  allowed  to  aliens,  with  regard  to 

.moit  as  a  citizen.  realty,  has  been  recognized.    Hauenstein 

Oregon. — No  restrictions  imposed.  v.  Lynham,   100  U.   S.  483;  People  v, 

/Vwnir/i'affM.-^Aliens,  except  enemies,  Gerke,  5  Cal.  381.    But  this  right  was 
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7.  Expatriation. — Expatriation  is  renouncing  one's  allegiance  to 
his  native  country.*  Expatriation  is  forsaking  one's  country,  with 
a  renunciation  of  his  allegiance,  with  the  intention  of  becoming  a 
permanent  resident  and  citizen  of  another  country.'-* 

CITY.  (See  also  MUNICIPAL  CORPORATION.) — In  England,  a 
city  was  an  incorporated  town  which  was  or  had  been  the  see  of  a 
bishop. 

In  the  United  States  this  definition  has  never  been  applicable, 
and  a  city  may  be  defijied  as  an  incorporated  town,  invested  by 
the  sovereign  power  with  the  highest  grade  of  municipal  duties 
and  privileges,  and  having  the  power  to  legislate  upon,  decide,  and 
control  local  and  subordinate  matters  pertaining  to  its  respective 
locality.^ 

CIVIL. — Pertaining  to  a  city  or  State,  or  to  a  citizen  in  his  rela- 
tions to  his  fellow-citizens  or  to  the  State,  as  civil  rights,  civil  gov- 
ernment.*    Pertaining  to  an   organized  community ;  reduced  to 

questioned  in  Siemssen  v.  Bofer,  6  Cal.  4.  The  word  has  a  variety  of  applica- 
250.  tions;  but  in  almost  all  one  may  readily 
The  policy  adopted  by  the  United  States  trace  the  idea  of  the  character,  privileg^es, 
in  this  respect  has  been  to  stipulate  that  or  peculiarities  of  the  ancient  citizen, 
aliens,  subjects  of  the  sovereignty  with  Thus  it  is  now  used  in  opposition  to  what 
whom  the  treaty  is  made,  shall  be  allowed  is  military;  again,  in  contrast  with  bar- 
to  sell  their  lands,  and  within  a  certain  barous,  uncivilized,  or  rustic;  and  in  turn 
time  be  allowed  to  withdraw  the  proceeds  as  the  opposite  of  that  which  is  ecclesias- 
of  such  sales.  When  the  time  designated  ticaL  or  priestly;  and  it  may  designate 
has  expired  under  the  treaty,  if  the  prop-  that  which  is  for  the  individual  in  dis- 
erty  remains  unsold,  the  State  may  take  tinction  from  the  government.  But  in  all 
advantage  of  the  forfeiture.  Yeaker's,  these  uses  it  presents  the  citizen  as  the 
etc..  V.  Yeaker's,  etc.,  4  Met.  (Ky.)  33.  standard  with  which  the  other  is  com- 

1.  Webster's  Diet.  pared.     Abbott's  Diet. 

2.  Wharton's  L.  Diet.  At  Opposed  to   Gximixial  in  Statute. — 
Tne  doctrine  of  the  common  law  was  Where  a  statute  required  all  process  upon 

that  natural-bom  subjects  owe  an  alle-  recognizances  in  criminal  cases  to  con- 

giance  to  the  sovereign  which  they  can-  elude  "  against  the  peace  and  dignity  of 

not  absolve;  that  natural  allegiance  was  the  commonwealth  of  Kentucky,"  and  a 

primitive  and  intrinsic,  perpetual  and  in-  sHre  facias  issued  on  a  recognizance  to 

delible,  and  cannot  be  divested  without  keep  ihe  peace  did  not  so  conclude,  the 

the  consent  of  the  prince  to  whom  it  was  omission  was   held  fatal  on  demurrer, 

first  due.     i  Bl.  Com.  370;  i  Half's  P.  The  court  say:  This  is  very  clearly  not  a 

C.  68;  Foster's  Cr.  L.  17,   59,    184.     At  citdi  case,  but  in  our  opinion  should  be 

one  time  the  United  States  held  the  same  considered  as  embraced  by  the  expression 

doctrine.     Murray  v.  Betsey,  a  Cranch  'Mn  all  criminal  cases  "as  used  in  the 

(U.   S.),  64;  Talbot  V.  Janson,  3  Dali.  statute."     Applegate   v.   Comm.,   7   B. 

(Pa.)  133;  Shanks  v.  Dupont.  3  Pet  (U.  Mon.  (Ky.)  12. 

S.)  242.  "   In   Massachusetts,   a  complaint  by   a 

Congress  has  enacced  that  expatriation  woman  under  the  bastardy  act  accusing 

is  a  natural  right  of  all  persons.     U.  S.  a  man  of  being  the  father  of  her  bastard 

Rev.  Stat.  sees.  1999.  2000,  2001.     Als-  child,   though  in  some  respects  in  the 

berry  v.  Hawkins,  9  Dana  (Ky.),  178.  form  of  a  criminal  proceeding,  was  held 

A  British  subject  ceases  to  be  such  on  to  be  in  substance  and  effect  a  civil  suit, 

becoming  naturalized  in  a  foreign  State*  Wilbur  v.  Crane.  13  Pick.  (Mlass.)  284. 
33  Viet.  c.  14.  sec.  6.  In  New  Jersey,  it  is  held  that  where  in 

8.  The  general  principles  of  law  affect-  statutes  passed  at  various  times  from 

ing  the  government  of  strictly  municipal  1798  to  T882  the  phrase  *   every  suit  of  a 

corporations,  such  as  cities,  towns,  and  civil  nature  at  law"  was  used,  the'legis- 

villages,  can  best  be  considered  under  the  lature  intended  not  to  include  actions  for 

title  Municipal  Corporations.  statutory   penalties.     The   court   says- 


MflitioL     CIVIL  ACTION— CIVIL  DAMAGE  ACTS.       gutatee. 
order;  subject  to  government,  as  rm/ society.^     (See  also  ClviL 

Rights  ;  Civil  Damage  Acts;  Municipal  Law.) 

CIVIL  ACTIOH. — ^Ie  the  Civil  Law. — A  personal  action  which 
is  instituted  to  compel  payment,  or  the  doing  of  some  other  thing 
which  is  purely  civil.* 

At  CommoiL  Law. — An  action  which  has  for  its  object  the  recov- 
ery of  private  or  civil  rights,  or  compensation  for  their  infraction.* 
(See  also  ACTION.) 

CIVIL  COBPOBATIOH.     See  CORPORATION. 

CIVIL  BAMAOS  ACTS.    See  also  Intoxicating  Liquors- 

Statutes,  257.  Injuries  to  the  Person,  261. 

Constitutionality;  257.  Injuries  to  Property,  262. 

Who  Liable,  258.  Injuries  to  Means  of  Support,  262, 

Dealer  Ue^le  for  Sale  by  Agent  or  Death,  265. 

Servant,  250.  Compensation  for  Nursing,  ^6y, 

Intoxication  Produced  by  Several  Actual  and  Exemplary  Damages,  267. 

Sellers,  258.                           [260.  Mitigating  Circumstances,  268. 

Liability  of  Oztiner  of  Premises,  IVho  has  a  Right  of  Action,  269. 

Injuries  for  which  Damages  may  be  What  Bars  the  Action,  270. 

Claimed,  261.  Evidence,  271. 

1.  Btatotes. — In  several  States  statutes  have  been  passed  giving 
to  various  parties,  as  husbands,  wives,  children,  parents,  guard- 
ians, employers,  and  others  who  have  sustained  injury  in  person 
or  property  or  means  of  support  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  such 
person,  the  right  of  action  in  his  or  her  name  against  any  persort 
who  has,  by  selling  or  giving  away  intoxicating  liquors,  caused  the 
intoxication  in  whole  or  in  part ;  and  this  right  of  action  is  in 
many  States  extended  against  the  owners  of  the  premises  on  which 
such  intoxicating  liquors  are  sold.^ 

2.  Constitntionalitj. — These  acts  have  been  held  to  be  constitu- 
tional ;  and  even  the  fact  that  the  seller  has  been  licensed  to  sell 
intoxicating  liquors  does  not  abrogate  the  right  of  the  State  to 
make  him  subject  to  an  action  for  damages  resulting  from  intoxi- 
cation produced  by  intoxicating  liquor  sold  or  given  by  him.* 

While  the  term  civil  may  be  applied  to  v.   Wendell,   57    Ind*    171;    Jackson   v. 

the /rrm  of  litigation  in  contradistinction  Reeves.  53  Ind.   231;  Moran   v,  Good- 

to  that  which  is  criminal,  it  may  also  with  win,  130  Mass.  758;  s.  c,  39  Am.  Rep. 

propriety  be  applied    to    the   nature  of  443;   Kreiter  v,  Nichols.  28   Mich.  496, 

litigation  as  growing  out  of   the  rela-  Volans  v,  Owen.  74  N.  Y.  526;  s.  c.   30 

tions  of  citizens  inter  sese,  rather  than  Am.  Rep.    337;  Baker  v.  Pope,  2   Hun 

their  relations  to  the  State.      Koch   v.  (N.  Y.),  556;  BerthoU  v.  O'Reilly,  74  N. 

Vaaderboof,  9  Atl.  Repr.  773;  ix  E.  Repr.  Y.  509;  s.  c.  30  Am.  Rep.  323;  Met  Bd. 

581.  of    Excise    V.    Barrie,    34    N.   Y.    657; 

1.  Webster's  Diet.  Phelps  v.  Racey,  60  N.  Y.  ii;  Franklin 

8.  Potbier  Introd.  Gen.  aux  Cont.  1x9.  v.  Schermerhorn,  15  N.Y.  Supr  Ct.  112: 
S.  Bouvier's  Law  Diet.  State  v.  Ludington,  33  Wis.  107;  Wight- 
4.  See  the  various  statutes.  man  v.  Devere,  33   Wis.    570;    Werner 

9.  Bedore  v.   Newton,  54  N.  H.  117;    v,  Edmiston.  24  Kans.  X47;  Stanton  v- 
Schafer  v.  Sute,  49  lod.  460;  Homing    Simpson,  48  Vt.  628. 
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%  Who  UftUe. — Dealer  Liable  far  Sales  by  Agent  or  Servant. — 
The  right  of  action  for  damages  is  not  confined  to  cases  where  the 
liquor-dealer  made  the  sale  himself,  but  extends  to  cases  where  the 
sale  was  made  by  his  agent  even  against  his  express  orders.  Andt 
the  servant  or  agent  will  in  such  a  case  also  be  personally  liable.^ 

Intoxication  Produced  by  Several  Sellers. — It  will  be  no  defence 
to  the  seller  that  the  intoxication  which  caused  the  injury  was  pro- 
duced in  part  by  liquor  sold  by  others.* 

1.  Peterson  v,  Knoble,  35  Wis.  80;  Smith  the  fall  extent  of  the  injury;  and  all  such 

V.  Reynolds,  8  Hun  (N.  Y.),  128;  Keedy  persons  may  be  joined,  or  any  one  may 

V,  Howe,  ^2  111.  133;  Fenti  v.  Meaaows,  be  sued.     Fountain  v.  Draper,  49  Ind. 

72  III.  540;  Kreiter  v,  Nichols,  28  Mich.  441;  Emory  v.  Addis,  71  III.  273;  Boyd 

496;    Kehrig  v.   Peters,  41   Mich.  475,  v.  Watt.  27  Ohio  St.  259;  Rose  v.  Perkins, 

478;  Bodge  V,  Hughes,  53  N.  H.  614;  9  Neb.   304;    s.  c,  31   Am.    Rep.  409: 

Barnaby  v.  .Wood,  50  Ind.  405.  Kearney  v.    Fitzgerald,  43    Iowa.  580; 

Where  the  sale  was  made  by  the  son  of  Bodge  t/.  Hughes,  53  N.  H.  6x^;  Werner 

the  saloon  keeper,  the  latter  was  held  v,  Edmiston,  24  Kans.  147,  153.  Compart 

liable.     Worley  v.  Spurgeon,  38   Iowa,  Jackson  v.  Brookins,  5  Hun(N.  Y.),  530. 

465.  There  being  evidence  tending  to  prove 

A  master  is  liable  if  his  servant,  in  the  that  the  deceased  was  intoxicated  on  the 
course  of  his  master's  business,  sells  in-  fatal  day,  and  it  being  contended  on  the 
tozicattng  liquor,  after  notice  requesting  part  of  the  defendants  that  he  was  not 
the  master  n6t  to  do  so,  to  a  person  who  intoxicated,  notwithstanding  such  evi- 
has  the  habit  of  drinldng  intoxicating  dence,  because  they  had  not  sold  him 
liquor  to  excess,  although  the  master  has  enough  liquor  to  make  him  intoxicated, 
instructed  the  servant  not  to  make  a  sale  heU^  that  it  was  not  error  on  the  part  of 
to  such  person,  and  the  sale  is  without  the  court  to  instruct  the  jury  that  '*it  was 
the  knowledge  and  consent  of  the  master,  not  necessary  on  the  part  of  the  plaintiffs 
George  v,  Gobey,  128  Mass,  289;  s.  c,  to  prove  that  the  defendants  sold  all  the 
35  Am.  Rep.  376;  Keedy  v.  Howe,  72  liquor  that  may  have  produced  the  in- 
Ill.  133.  toxication,"  etc.,  nor  to  allow  counsel  for 

Where  A,  however,  sells  to  B  and  B  the  plaintiffs  to  urge  to  the  jury  that, 

to  C,  and  C  becomes  intoxicated  and  in-  rather  than  reject  the  evidence  before 

jures  D,  D  can  recover  of  B,  but  not  of  them  of  the  intoxication  of  the  deceased, 

A.     Bush  V,  Murray,  66  Me.  472.  they  might  presume    that  he  obtained 

There  must  be  proof  of  the  fact  and  drank  liquor  elsewhere  which  also 
that  the  liquor  was  obtained  with  the  contributed  to  his  intoxication.  Kerkow 
consent  of  the  seller  or  his  servant,  v,  Bauer,  15  Neb.  150. 
Where  the  party  who  became  intoxicated  In  an  action  by  a  wife  against  two 
was  an  employee  in  a  brewery,  and  persons  for  injury  to  her  means  of  sup- 
simply  took  the  liquor  without  the  con-  port,  resulting  from  the  habitual  intoXi- 
sent  of  the  owner  or  his  servants,  the  cation  of  her  husband,  caused  by  intoxi- 
ovi^ner  will  not  be  liable.  And  taking  eating  liquors  sold  and  furnished  him  by 
pay  for  the  liquor  consumed  will  not  act  the  defendants,  and  where,  from  the 
as  a  ratification  and  make  it  a  sale,  facts  found,  it  appears  that  the  defend- 
Kreiter  v.  Nichols,  28  Mich.  496.  ants  each  sold  intoxicating  liquors  to  the 

B.  Woolheather  v,   Risley,   38   Iowa,  husband,  and  that  they  were  in  no  way 

486;  Sibila  V.  Bahney.  34  Ohio  St.  399,  connected  in  business,  and  that  neither 

409;   Hackett  v.  Smelsley,  77   111.   109;  of  them  was  in  any  way  interested  in  the 

Roth  V,  Eppy,  80  111.  283;    Bryant  v.  sales  made  by  the  other;  but  that  the 

Tidgewell,  133  Mass.  86.  husband  of  the  plaintiff,  during  the  time 

The  statute  in  effect  declares  the  act  of  in  which  the  sales  were  made,  was  ha- 

producing    intoxication    a    wrong,    and  bitually  intoxicated,  and  that  the  sales 

makes  every  one  who  has  contributed  were    made    by   both    defendants  with 

10   it   by  furnishing:  intoxicating  liquor  knowledge  of  this  fact,  and  the  sales  thus 

a    wrongdoer,    and    liable.     Elshire    v,  made  contributed  to  keep  up  said  habit. 

Schuyler,  15  Neb.  561.  Held,  that  the  defendants  were  jointly 

Each   person  who,  by  telling,  barter-  liable.     Rantx  v,  Barnes.  40  Ohio  St.  43. 

ing  or  giving  intoxicating  liquors,  con-  The  rule  will  be  different,  however, 

tributed  in  part  to  the  intoxication  cans-  when   the  drunkenness  complained    of 

ing  the  injury  complained  of,  is  liable  to  does  not  consist  of  a  mere  simple  fit  of 
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intoucaiion,  contributed  by  two  or  more,  is  an  habitnal  drualcard,  and  has  beea 

In  sach  a  case  the  action  is  not  joint,  under  the  influence  of  liquor  niost  of  the 

but  several,  and  each  is  only  liable  for  the  time  for  two  years  before  the  action  was 

injury  produced  by  his  own  acts.     Hitch-  commenced,  the  refusal  of  an  instruction 

oer  V,  fehlers,  44  Iowa,  40;  La  France  v,  that  "  if  the  jury  find  from  the  evidence 

Krayer,  42  Iowa,  143;  Flint  v.  Gauer,  the  defendant  sold  plaintiff's  husband  in- 

66  Iowa,  696;  Ennis  v.  Shiley,  47  Iowa,  toxica  ting  liquors  at  a  time  when  he  was 

552;  Engleken  9.  Webber,  47  Iowa,  558;  sober,  and  that  at  such  times  he  did  not 

JeweCt  V.  Wanshura,  43  Iowa,  574.  become  intoxicated,  they  should  not  con- 

An  instruction  that  if  defendant  sold  sidersuch  sales  in  determining  the  amount 

beer  to  plaintiff's  husband,  which  with  of  plaintiff's  recovery,"  is  not  error.     It 

beer  sold  him  by  others  produced  "fits  is  enough  if  the  liquors  sold  by  the  de- 

of  intoxication,"  he  was  liable  for  all  the  fendant  were  the  direct  cause,  either  in 

damage  caused  thereby,  was  erroneous,  whole  or  in  part,  of  the  intoxication. 

The  persons  furnishing  the  liquor  were  Jockers  v,  Borgman,  29  Kans.  109;  s.  c, 

not   joint   wrong-doers,  but    each  was  44  Am.  Rep.  625. 

severally  liable  for  the  damage  caused        Where  a  person  while  drunk  broke  his 

by  his  own  acts.     Richmond  v,  Shickler,  leg  at  about  five  or  six  o'clock  in  the 

57  Iowa,  486.  afternoon,  and  there  was  no  evidence  to 

In  an  action  under  the  Civil  Damage  show  that  he  had  been  drinking  in  de- 
Act  to  recover  damages  to  means  of  sup-  fendant's  saloon  after  ten  or  eleven  o'clock 
port  by  reason  of  intoxication,  caused  by  in  the  forenoon,  it  was  held  error  to 
Uqnors  sold  continuously  during  a  period  refuse  defendant  to  show  bow  long  it 
of  three  years,  to  a  person  in  the  habit  of  usually  takes  an  intoxicated  person  to 
becoming  intoxicated,  the  defendant  may  become  sober  again.  Any  evidence 
offer  evidence  to  show  that  during  the  tending  to  show  that  the  person  had  be- 
same  period  such  person  became  intoxi-  come  sober  before  the  accident,  or  was 
cated  by  liquors  which  he  purchased  of  made  drunk  by  liquor  obtained  from 
other  persons,  and  it  was  for  the  jury  to  some  one  other  than  defendant,  is  admis- 
say  whether  such  sales  by  other^  pro-  sible  and  proper.  If  the  person  intoxi- 
duced  independent  intoxication  or  not.  cated  had  recovered  from  the  effects  of 
Kirchner  v.  Myers,  35  Ohio  St.  85;  s.  c,  the  liquor  sold  him  by  defendant,  and 
35  Am.  Rep.  508.  Compare  Brannon  was  sober  at  the  time  of  breaking  his  leg, 
V,  Silvernail,  81  III.  434.  or  if  he  became  sober  and  then  got  drunk 

Where  a  joint  action  will  not  lie  against  on  liquor  procured  from  others  before  the 

several  sellers,  it  follows  that  a  settle-  accident,  then  the  defendant  will  not  be 

meat  with  one  will  not  bar  an  action  liable.     Brannan  v.  Adams,  76  III.  331; 

against  another.    Jewett  v.  Wanshura,  Barks  v.  Woodruff,  12  III.  App.  96. 
43  Iowa,  574.  But  in  such  a  case  it  will  be  error  to 

Where  the  damages  complained  of  arise  instruct  the  jury  that  if  they  find  that 

from  incapacity  for  business  and  loss  of  there  was  time  between  the  drinking  and 

estate  caused  by  habitual   intoxication,  the  act  which  produced  the  injury  for  the 

and  it  becomes  impossible  to  separate  the  intoxicated  person  to  become  sober,  the 

damages  caused  by  others  from   those  seller  was  not  liable.     The  proper  qoes- 

caused  by   the  defendant,   the  latter  is  tion   to  be  considered  was  whether  the 

liable  for  all  such  damages,  if  the  natural  drinker  had  in  fact  so  recovered.     King 

and  probable  consequences  of  his  illegal  v.  Haley,  86  111.  106. 
acts  were  to  cause  such  injury.     Boyd  v.         Although  the  several  parties  may  be 

Watt,  27  Ohio  St.  259;  Kearney  v.  Fits-  individually  sued  for  damages,  there  can 

gerald,  43  Iowa,  80;  Steele  v.  Thompson,  be  only  one  satisfaction  for  the  injury. 

42    Mich.    594.      Compart    Huggins    v,  Kearney  v.    Fitzgerald,   43   Iowa,    580; 

Kavanagh.  52  Iowa,  368.  Putney  v.  O'Brien,  53  Iowa,  117;  Emory 

In  Boyd  v.  Watt.  27  Ohio  St.  259,  the  v.  Addis,  71  111.  273. 
court  sustained  the  following   proposl-        But    where    separate    actions    were 

tion^:   I.  If  the  defendant  was  the  sole  brought  against  different  defendants  for 

cause  of  the  intoxication,  he  was  liable  alleged  injuries  to  a  wife's  "  means  of 

for  all  the-damages  resulting.    2.  If  some  support"  from  the  intoxication   of  her 

of  the  injurv  was  caused  by  others,  he  husband,   the  petitions    in  form    being 

was  not  liable  for  damages  resulting  from  identical,  it  was  held  that  the  fact  that 

their  illegal  sales.     3.    If  the  damages  the  plaintiff  in  one  case  received  a  sum 

could  not  be  separated,  then  he  was  liable  of  money  in  satisfaction  and  discharge 

for  all  injuries  to  which  he  had  contri-  ojf  her  cause  of  action  was  no  defence  in 

buted  by  his  illegal  sales.  the  other  case,  if  in  fact  the  intoxications 

In  such  an  action,  where  the  htisband  were  separate  and  distinct     Miller  9. 
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Who  UMm.                     civil  dam  a  GE  a  CT,  Owntr  of  Fmiaw. 

Liability  of  Owner  of  Premises. — An  action  for  damages  will  lie 
not  only,  against  the  seller  of  Intoxicating  liiquors,  but  also  against 
the  owner  or  lessee  of  the  premises  on  which  the  sale  was  made, 
provided  the  owner  or  lessee  had  knowledge  of  the  fact  that  the 
premises  were  used  for  the, sale  of  intoxicating  liquors.* 

Patterson,  31   Ohio  St.  419.     See  also  taken  before  the  act  was  passed  did  not 

Jackson  v*  Noble,  54  Iowa,  641.  exempt  her  from  liability;  that  the  pre- 

Evidence  that  the  plaintiff  had  com-  saroption  was  that  the  possession  origi- 

menced  another  similar  action  against  nally  taken  was  continued  in  view  of  the 

another  liquor-dealer  for  damages  accru*  laws  of  the  State  thereafter  enacted;  and 

ing  during  the  same  period  is  inadmissi-  that  the  question  whether  M.  had  given 

ble.     Ward  v,  Thompson,  48  Iowa,  588.  permission   for    the  occupation   of    the 

1.  Benholf  V.  O  Reilly.  74  N.  Y.  509;  building,   with    knowledge  that  liquors 

s.    c,    30  Am.    Rep.    323;    Granger    v,  were  to  be  sold,  was  properly  submitted 

Knipper.  3  Cin.  (Ohio)  480;  Bowers  v.  to  the  jury.     Mead  v,  Stratton,  87  N.  Y. 

Pomeroy,  ai   Ohio  St.  184;   English  t/.  493;  s.  c,  41  Am.  Rep.  386. 

Beard,  51  Ind.  489;  McGee  v.  McCann,  In  order  to  the  establishment  of  a  lien 

69  Me.    79;  Schroder  v.  Crawford,   94  upon  the  building  iji  whicb  intoxicating 

111.  357;  Hackett  v.  Smelsley,  77  111.  109.  liquors  are  unlawfully  sold,  the  consent 

It  is  immaterial  whether  the  sale  is  of  the  owner  to  the  unlawful  sales  need 

made  by  the  liquor-seller  himself,  or  his  not  be  shown  by  any  posiL'/e  and  afllr- 

bar-tender  or  agept,  against  bis  instnic-  mative  act,  but  may  be  inferred  from  ctr- 

tions  and  without  his  knowledge  or  au-  cumstances,  and  from  knowledge  of  the 

tfaority.     Smith  v.  Reynolds,  15   N.  Y.  illegal  sales  under  such  conditions    as 

Supr.  Ct.  128;    Keedy  v.  Howe,  72  111.  properly  to  call  forth  a  protest,  and  a 

133.  failure  to  make  any  objection.     Loan  v. 

The  action  against  the  owner  or  lessee  Etzel,  62  Iowa,  429;  Putney  v,  O'Brien, 

of  the  premises  may  be  brought  against  53  Iowa,  1x7. 

him  alone,  or  against  him  and  the  seller  To  make  the  owner  of  the  premises 

jointly.     La  France  v.  Krayer,  42  Iowa,  liable,  it  must  be  proved  that  liquor  was 

143;  Jackson  v.  Brookins,  5  Hun  (N.  Y.),  sold  and  the  sale  took  place  with   his 

530.  knowledge  and  consent.     A  failure  to 

In  Buckham  v.  Grape,  65  Iowa,  535,  find  out  the  facts  and  mere  inactivity  to 

it  was  held  that  in  such  cases  the  prop-  prevent  such  sales  is  not  sufficient.   State 

erty  owner  should  be  made  a  party  to  the  c/.   Abrahams,   6  Iowa,  117;   Myers   v, 

original  action,  so  as  to  make  the  judg-  Kirt,  57  Iowa,  421;  Cobleigh  v.  McBride, 

ment  binding  upon  him.  45  Iowa,  116;  State  v,  Shanahan,  54  N. 

The  provision   of    the  statute  which  H.  437. 

holds  the  owner  of  real  estate  liable  for  The  owner  of  the  premises  is  entitled 

sales  of  intoxicating  liquors    does  not  to  a  trial  by  jury,  to  decide  whether  he 

apply  to  the  owner  of  property  who  him-  consented  to  or  had  knowledge  of  the  use 

self  sells  liquor  therein,  but  applies  to  of  the  premises  for  the  sale  of  liquor, 

owners   who    permit  others  to  occupy  Loan  v.  Hiney,  53  Iowa,  89. 

and  use  the  property  for  such  purposes.  The  statutes  generally  provide    that 

and  in  such  case  the  complaint  must  show  where  the  lessor  of  th^  premises  on  which 

that  the  owner  had  knowledge  that  in toxi-  the  liquor  is  unlawfully   sold   acquires 

eating  liquors  were  to  be  or  had  been  sold  knowledge  of  this  fact,  he  may  maintain 

therein.     Barnaby  v.  Wood,  50  Ind.  405.  an  action  for  forcible  entry  and  detainer. 

A  married  woman  who  owns  a  build-  and  the  court  may  restore  possession  of 
ing  in  which  intoxicating  liquors  are  the  premises,  and  it  is  not  necessary  that 
sold  by  her  husband,  and  who  has  knowl-  such  forfeiture  should  have  been  first  de- 
edge  that  such  business  is  carried  on  clared  by  a  court  of  superior  jurisdiction, 
by  ^im,  is  liable  under  said  act.  A  When  the  landlord  seeks  to  avoid  a  lease 
hotel  was  owned  by  defendant  M.,  the  on  account  of  the  sale  of  intoxicating 
wife  of  I.  When  she  took  title,  which  liquor,  the  seller  cannot  prevent  such 
was  before  the  passage  of  said  act,  avoidance  by  showing  a  payment  of  rent 
she  and  her  husband  went  into  posses-  in  advance  for  the  entire  term.  McGar- 
sion.  She  had  general  charge  of  the  vey  v,  Puckett,  27  Ohio  St.  669;  Justice 
house,  except  of  the  bar,  and  knew  that  v.  Lowe.  26  Ohio  St.  375. 
Intoxicating  liquors  were  there  sold.  But  the  provision  of  a  statute  which 
Heid,  that  the  fact  that  possession  was  declares  certain  contracts  void,  does  not 
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SatorenU*  Duugw.        CIVIL  DAMAGE  ACT^       Ii^iiriti  to  tha  Ponoa. 

8.  Iqnriet  fivr  whidi  Ihunaget  may  be  ClaimecL — Injuries  to  the  Per- 
son,— The  statutes  generally  give  a  right  of  action  for  three  differ- 
ent  kinds  of  injuries,  viz.,  injury  to  the  person,  to  property,  and 
to  means  of  support.  Where  daipages  are  claimed  for  injuries  to 
the  person,  actual  injury  must  be  proved.  Where  no  actual  vio- 
lence by  the-'husband,  no  physical  injury  to  the  person  or  health 
of  the  wife,  is  shown,  she  cannot  recover.  Mental  anguish,  dis- 
grace, loss  of  society  or  companionship,  are  not  sufficient.^ 

apply  to  a  contrkct  whereby  the  lessor  in  v.  Meadows,  72  111.  540;  Keedy  v,  Howe, 

good  laiih  rented  or  leased  his  premises,  72  111.  133;  Kellerman  v,  Arnold,  71  111. 

and  without  any  knowledge  on  his  part  632;  Meidel  v.  Anthis.  76  111.  241;  Freese 

that  the  rented  or  leased  property  should  v.  Tripp.  70  III.  496;  Brautigain  v.  White, 

be  Qsed  in  whole  or  in  part  for  the  sale  73  111.  561.     See  also  Kerkow  v,  Bauer, 

of  ioioxicatiog  liquors.     Zink  v.  Grant,  15  Neb.  150. 

2S  Ohio  St.  r 352.  Abuse  of  the  wife  by  cursing  her  while 

Where  the  liquor  has  been  unlawfully  under  the  influence  of  liquor  is  not  an 

sold  on  part  of  the  leased  premises,  it  element  of  damages;  but  there  must  be 

works  a  forfeiture  of  the  lease  of  the  actual   personal  violence.      Albrecht  v, 

whole.     McGarvey  V.  Puckett,  27  Ohio  Walker.  73  111.  69;  Welch  t^.  Jugenheimer, 

St.  669;   People  V.   Bennett,  21  N.  Y.  56  Iowa,  11. 

Supr.  Ct.  63.  Where  an  intoxicated  husband  called 

A  provision  in  a  statute  which  declares  his  wife  a  prostitute  and  threatened  to ' 
that  real  estate  not  owned  by  the  judg-  kill  her,  htld^  in  the  absence  of  prodf 
ment  debtor  shall  be  held  liable  for  the  that  his  conduct  impaired  her  health,  not 
payment  of  the  judgment,  is  not  designed  to  constitute  a  ground  for  the  recovery 
to  create  a  lien  on  such  property,  but  to  of  actual  damages  in  her  action  against 
authorixe  it  to  be  subjected  to  the  pay-  the  liquor  seller,  and  evidence  thereof  to 
ment  of  the  judgment  in  a  suit  against  be  inadmissible  as  a  ground  of  exemplary 
the,  owner  instituted  for  the  purpose,  damages.  Calloway  v.  Laydon,  47 
Until  the  commencement  of  such«uit  the  Iowa,  456;  s.  c,  29  Am.  Rep.  489. 
jndgment  creditor  acquires  no  interest  Damages  are  recoverable  at  the  suit  of 
in  the  property,  and  if  before  the  suit  is  a  wife  against  a  saloon-keeper  for  selling 
brought  the  property  has  been  sold  and  liquor  to  her  husband  against  her  pro- 
conveyed,  it  cannot  be  subjected  to  the  test  when  he  knows  the  husband  to  be  an 
payment  of  the  judgment.  Bellinger  v.  habitual  drunkard,  if  the  husband  while 
Griffith,  23  Ohio  St.  619.  drunken  with  the  liquor  so  sold  him  com- 

In  an  action  by  a  woman  for  damages  mits  an  assault  and  battery  on  the  wife, 
occasioned  by  the  unlawful  sale  of  intoxi-  Wilson  v.  Booth,  57  Mich.  249. 
eating  liquors  to  her  husband,  where  the  So  where  an  intoxicated  person,  in  flour- 
owner  of  the  saloon  building  was  not  ishing  a  pistol,  shot  and  wounded  another, 
made  a  party,  and  it  was  not  sought  to  the  latter  was  held  to  have  a  cause  of 
create  a  lien  upon  the  building  for  the  action  against  the  persons  causing  the 
damages,  a  description  of  the  saloon  intoxication  by  selling  spirituous  liquors 
property  in  the  petition  was  mere  sur-  to  the  person  doing  the  injury.  King  v. 
plosage,  and  plaintiff  was  not  limited  to  Haley.  86  111.  106;  s.  c,  29  Am.  Rep.  14. 
the  proof  of  damages  occasioned  by  sales  See  Schafer  v.  State,  49  Ind.  460. 
made  in  the  building  so  described.  Gus*.  An  action  for  damages  may  be  main- 
tafson  V,  Wind.  62  Iowa,  281.  tained  by  one  prevented  from  following 

In  aa  action  for. damages  against  the  his  usual  occupation  by  being  beaten  and' 

liquor-seller  and  the  owner  of  the  prop-  wounded     by    an     intoxicated    person 

erty  on  which  the  liquor  is  sold  for  dam-  against    the  one  who  sold    the    liquor 

ages  done  by  the  intoxicated  party,  it  is  which    caused    the     intoxication,     and 

not  necessary  that  the  intoxicated  party  against  the  owner  of  the  premises  on 

should  lie /made  a   party  to  the    suit,  which  the  liquor  was  sold.     English  v, 

English  V.  Beard,  51  Ind.  489;  Mitchell  Beard,  51  Ind.  489. 

9.  Ratts,  57  Ind.  259.  Trespass  for  assault  and  battery  may 

1.  Mulford  V,  Clew^ll,  21  Ohio  St.  191;  be  maintained  against  four  persons  whot 
Wightman  v.  Devere,  33  Wis.  570;  Jack-  separately  sold  liquor  to  one  B.  in  viola- 
son  9.  Noble*  54  Iowa,  641;  Koemer  v,  tion  of  law,  to  recover  damages  occa- 
Obcrly,  56  Ind«  384;  s*  c,  a6  Am.  Rep.  sioncd  by  an  injury  to  the. person  of  the 
34;  Schlosier  v.  State,  5s  Ind.  82;  Fents  .  plaintiff  done  by  B.  while  io  a  state  of 
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BswTtnbl*  DaaagM.        CIVIL  DAMAGE  ACT.  Ii^jwj  to  Prapofty. 

Injury  to  Property. — Where  si  person  squanders  money  or 
chattels,  or  destroys  or  injures  other  property,  belonging  to  his 
wife  or  any  other  party,  while  intoxicated,  an  action  for  damages 
by  the  owner  of  the  property  will  lie  against  the  party  who  sold 
the  liquor  which  produced  the  intoxication  to  the  amount  of  the 
value  of  the  property  destroyed,  or  the  amount  of  the  injury.* 

Injury  to  means  of  Support. — ^Wherever  any  one  is  legally  under 
obligation  to  support  another,  as  a  husband  his  wife  or  parents 
their  children,  the  statutes  provide  that  if  in  consequence  of  in- 
toxication or  habitual  drunkenness  of  the  husband  or  parent  those 
dependent  on  them  for  support  are  injured  in  such  support  the 
persons  so  injured  shall  have  a  right  to  an  action  for  damages 
against  the  seller  of  the  liquor  producing  the  intoxication  or  ha- 
bitual drunkenness.^ 

intoxication  produced  by  liquor  so  fur-  Where  with  plaintiff's  knowledge  and 

nishcd  to  him.     Bodge  v,  Hughes,  53  N.  consent  his  son  took  his  horse  and  buggy, 

H.  614.  apparently  with  the  intention  to  visit  a 

Where  an  intoxicated  husband,  with-  friend  at  a  place  some  four  miles  away, 

out  actual  violence,  but  by  threatening  and  instead  went  to  defendant's  saloon 

and  abusive  language  and  intimidation,  near  by,  where  he  purchased  and  drank 

drove  his  wife  out  of^the  house  and  kept  whiskey  several  times  at  the  bar,  and 

her  out  for  several  hours,  htld^  that  there  then  drove  to  a  neighboring  village  and 

was  a  physical  injury  and  suffering  suf-  drank  again,  and  returned  to  the  first 

ficient  to  sustain  an  action  under  the  saloon,  drinking  again  on  his  return,  and 

statute.     Peterson   v,  Knoble,   35  Wis.  became  intoxicated,  and  the  horse  died 

80;  Ward  V,  Thompson,  48  Iowa,  588.  soon  after  he  returned  home,  the  jury 

1.  Mulford    V.  Clewell,   21   Ohio  St.  found  that  the  horse  died  from  overdriving 

X97;  Woolheather  v.    Risley,   38   Iowa,  by  the  plaintiff's  son,  and  that  ^is  treat- 

486;  McEvoy  V.  Humphrey,  77  111.  388.  .  ment  of  the  horse  was  caused  by  his  in- 

So  may  the  amount  paid  for  the  liquor  toxication.     Held^  that  the  plaintiff  could 

be  recovered;  and  this  is  specially  the  recover  the  value  of  the  horse  from  de^ 

case  where  sales  extending  over  a  period  fendant.     Bertholf  v.  O'Reilly,  74  N.  Y. 

of  time  have  produced  habits  of  habitual  509;  s.  c,  30  Am.  Rep.  323. 

drunkenness.     The  right  of  recovery  ex-  An  unlicensed  liquor-dealer  furnished 

tends  to  the  executors  or  administrators  on  Sunday  intoxicatmg  liquor  to  A.  until 

of   the  estate  of   a   deceased    habitual  he  was  helpless  and  unconscious,  and  in 

drunkard.     Kilbum  v,  Coe,  48  How.  Pr.  that  condition  placed  him  in  his  sleigh, 

(N.  Y.)    144;  Ward    v»    Thompson,   48  to  which  was  attached  a  quiet  horse  of 

Iowa,  588.     Cdrmt/arv  Friend  V.  Dunks,  37  the  plaintiff  which  A.  had  in  use.     An 

Mich.  25;  s.  c,  39  Mich.  733.  accident,  induced  by  the  inability  of  A.  to 

In  an  action  under  a  statute  for  injury  manage  the  horse,  caused  the  latter  to 
to  her  property  a  wife  may  recover  run  away,  whereby  the  horse  was  killed, 
against  the  vendor  of  the  liquor  by  reason  Held,  that  the  liquor-seller  was  liable  for 
of  the  sale  of  her  chattels  by  her  husband  the  value  of  the  horse.  Dnnlap  v.  Wag- 
without  first  demanding  the  chattels  of  ner,  85  Ind.  529;  s.  c,  44  Am.  Rep.  42. 
the  vendee  or  notifying  him  that  she  S.*  Hill  v.  Berry,  75  N.  Y.  229;  Volans 
claims  them  to  be  her  property.  Mulford  v.  Owen,  74  N.  Y.  526;  s.  c,  30  Am.  Rep. 
V,  Clewell,  21  Ohio  St.  191.  337;  Elshire  v.  Schuyler,  15  Neb.  561. 

It  will  be  sufficient  that  the  property  Tbe  injury  to  the  means  of  support 

for  which  a  wife  claims  damages  is  hers  must  be  proved,  and  such  proof  is  a 

as  between  herself  and  her  husband,  no  question  for  the  jury.    Volans  v.  Owen, 

matter  what  it  would  have  been  as  be-  74  N.  Y.  526;  s.  c,  30  Am.  Rep.  337; 

tween  herself  and  her  husband's  creditors.  Stevens  v,  Cheney,  36*Hun  (N.  Y.),  x; 

So  where  a  wife  has  a  horse  which  she  Decker  v.  Stauring,  57  How.  Pr.  (N.  Y.) 

claims  and  uses  as  her  own,  with  the  495. 

knowledge  of  her  husband,  and  he  sells  In  Wigfatman  v.  Devere,  33  Wis.  570^ 

it  and  squanders  the  proceeds,  she  may  578,  the  court  said:  "  It  may  not  be  easy 

recover  the  value.    Woolheather  v,  Ris-  to  give  a  precise  definition  of  the  phrase 

ley,  38  Iowa,  486.  '  means  of  support,'  but  we  suppose  it 
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relates  to  whatever  the  husband  might  intoxication  he  ha4  neglected  his  hotf- 

have  earned,  or  made  by  his  labor  and  ness  and  did  not  support  his  wife,  as  he 

attention  to  business,  and  contributed  to  ought  to  have  done,  and  could  have  done 

the  support  of  his  family."  if  he  had  been  sober,  and  that  she  had 

The  phrase  "means  of  support"  i«  become  an  object df  public  charity, — ao 

its  general  sense  embraces  all  those  re-  instruction  that  the  wife  was  entitled  to 

sources  from  which  the  necessaries  and  recover  for  any  actual  damage  to  her 

comforts  of  living  are  or  may  be  sup-  means  of  support,  caused  in  whole  or  in 

plied,   such   as    lands,  goods,  salaries,  part  by  liquor  sold  to  her  husband  by  the 

wages,  and  other  sources  of  income.     In  defendant,  causing  his  intoxication,  was 

its  limited  sense  it  signifies  any  resource  based  upon  sufficient  evidence.    Jockers 

from  which  the  wants  of  life  may  be  sup-  v.  Borgman,  29  Kan.  109,  a.  c,  44  Am. 

plied.     Schneider  r.  Hosier,  ai  Ohio  St.  Rep.  625. 
98,  112.  In  order  to  sustain  her  action  under 

Ordinary  labor  is  a  ''means  of  sup-  the  statutes  for  injury  to  her  "means  of 
port."  A  wife  has  an  interest  in  the  la-  support"  it  is  not  necessary  for  the  wife 
bor  of  her  husband  and  its  proceeds,  es-  to  show  that  she  has  been  at  any  time  in 
pedaliy  when  that  labor  is  necessary  for  whole  or  in  part  without  present  means 
her  support,  and  consequently  also  in  of  support.  It  is  enough  that  the  means 
his  capacity  to  labor.  Any  deprivation  of  her  future  support  have  been  cut  off, 
of  her  rights  or  interest  in  the  proceeds  or  diminished  below  what  is  reasonable 
of  his  labor,  or  his  capacity  to  labor,  is  an  and  competent  for  a  person  in  her  sta- 
iojory  to  her  in  her  means  of  support,  tion  in  life,  and  below  what  they  other- 
Schneider  V.  Hosier,  ax  Ohio  St.  98,  X13.  wise  would  have  been.*    And  the  rule  of 

If,  upon  the  trial  in  such  a  suit,  the  damage  in  such  case  should  be,  not  the 

death  of  the  plaintiff*s  husband  is  shown,  amount  of  loss  occasioned  to  the  hus- 

aad  that  his  death  was  occasioned  by  in-  band's  estate,  but  the  diminution,  if  any, 

toxication  produced  by  liquors  sold  or  thereby  resulting  to  her  means  of  pres- 

given  to  him  by  the  defendant,  in  the  ab-  ent  and  future  support.    Mulford  v.  Clew- 

seoce  of  any  proof  to  the  contrary  the  ell,  21  Ohio  St.  191,  197;  Woolheather  v. 

jury  will  be  warranted  in  inferring  there-  Risley,  38  Iowa,  486;  Confrey  v.  Stark» 

from  an  injury  to  the  plaintiff's  means  of  73  III.  187;  McCann  v.  Roach,  81  111.^15. 
support.    That  will  be  sufficient  to  shift        Railroad  contractors  had  in  their  em- 

the  burden  of  proof,  and  entitle  the  plain-  ploy  a  number  of  hired  hands  with  teams^ 

tiff  to  at  least  nominal  damages.     Flynn  wagons,  and  other  implements.     Part  of 

V.  Fogarty,  106  111.  263.  them  became  drunk,  unable  themselves 

Evidence  that  the  intoxication  of  the  to  work,  and  preventing  the  other  hands 
husband  led  to  the  loss  of  his  situation  and  teams  from  working  to  advantage, 
and  inability  to  get  other  employment  is  Held^  that  they  could  recover  from  Sie 
admissible  in  a  suit  by  his  wife  against  a  one  who  sold  the  liquor  damages  for  in- 
liquor-dealer  who  sold  him  the  liquor  jury  to  their  property  and  means  of  sup- 
causing  the  intoxication.  Roth  v.  Eppy,  port.  Duroy  v.  Blinn,  11  Ohio  St.  331. 
80  IlL  283.  In  Hackett  v,  Smelsley.  77  111.  109,  the 

The  liability  of  the  seller  in  actions  court  held  that  "  the  right  of  support  is 

under  these  statutes  for  injury  in  the  not  limited  to  the  supplying  of  the  bare 

"means  of  support'*  is  not  confined  to  necessaries  of  life,  but  embraces  comforts 

cases  of  injury  resulting  from  drunken-  that  are  suitable  to  the  wife's  situation 

oess  immediately  and  during   its  con-  and  the  husband's  condition  in  life.     Be- 

tinuance,  but  extends  as  well  to  cases  cause  the  wife  may  be  able-bodied  and 

where  the  injury  results  from  insanity,  can  earn  a  livelihood,  it  does  not  follow 

sickness,  or  inability  induced  by  intoxi-  that  she  does  not  suffer  injury  in  means 

cation.     Mulford  v,  Clewell,  21  Ohio  St.  of  support  by  loss  of  her  legal  supporter. 

191,  197.  Nor  does  it  so  follow  where  she  may  have 

In  such  an  action  it  is  competent  to  independent  means  of  her  own.  There 
offer  Evidence  that  the  husband  is  an  are  always  independent  means  of  sup- 
habitnal  drunkard,  and  the  jury  may  con-  port.  No  one  ts  absolutely  dependent 
sider  this  fact  among  others,  if  the  wife  on  another  for  means  of  support,  for 
htt  been  injured  in  her  means  of  sup-  where  there  is  absence  of  other  means  it 
port  by  the  defendant  in  selling  or  giving  is  provided  by  public  authority."  Hack- 
to  her  husband  intoxicating  liquors,  ett  v.  Smelsley,  77  111.  109. 
Where  evidence  had  been  introduced  In  an  action  by  a  married  woman,  for 
tending  to  prove  that  the  husband  had  herself  and  minor  children,  for  damages- 
no  means  of  support  for  his  family,  ex-  for  loss  of  means  of  support  caused  by 
cepting  his  own  labor;  that  owing  to  his  the  sale  of  intoxicating  liquors  to  her 
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husband,  producing  his  intoxication  and  'death — ^how  she  had  to  go  to  town  on 
failure  to  provide  for  his  family,  after  cold  days,  and  the  fact  of  one  of  her  girls 
proof  of  facts  tending  to  show  thac  be-  having  to  work  out,  and  also  to  speak 
fore  such  inioxicaiion  he  provided  for  of  the  mangled  condition  in  which  she 
and  supported  his  family,  and  that  after-  (ound  her  husband  shortly  after  the  in- 
wards, and  during  the  time  of  the  intoxi-  jury  which  was  the  immediate  cause  of 
cation,  he  failed  to  support  the  family,  his  death;  how  she  fainted  away,  and  his 
it  is  not  error  to  allow  the  wife  to  testify  dying  remark  to  her,  '*  Mary,  I  can*t  see 
as  to  the  amount  necessary  to  support  you  any  longer, — I  am  getting  blind." 
the  family  in  ordinary  comfortable  cir-  All  this  was  improper,  as  having  no  bear- 
cunr/siances.  suitable  for  people  in  her  ing  on  the  issue  as  to  the  extent  of  .injury 
condition.  Such  testimony  would  not  be  to  the  plaintifif*s  means  of  support  by  the 
competent  as  establishing  the  measure  death  of  her  husband,  and  only  calculated 
of  damages,  but  would  be  competent  as  to  enhance  the  damages  through  sympa- 
tending  to  inform  the  jury  as  to  the  value  thy  for  the  plaintiff  and  prejudice  against 
of  the  means  of  support  of  which  the  the  defendanx.  Flynn  v.  Fogarty.  io6 
plaintiff  in  the  action  had  been  deprived.  111.  263.  See  Huggins  v,  Kavanagh,  52 
Warrick  v.  Rounds,  17  Neb.  411.  Iowa,  368. 

Where  a  wife  sues  for  damages  on  ac*  It  may  be  different,  however,  if  the 

count  of  being  deprived  of  her  means  of  husband,  when  sober,  is  physically  inca- 

support  through  the  sale  to  her  husband  pable  of  performing  any  work  or  labor 

of  intoxicating  liquors,  evidence  that  she  or  of  attending  to  any  business  or  pro- 

was  supported  by  her  own  labor  and  by  fession,  or  was  of  such  indolent  and  shift- 

the  county  was  •  material.     One  of  the  less  habits  that  he  in  fact  made  his  wife 

material   facts  which    plaintiff  was  re-  support  him.     Wightman  v.  Devere,  33 

quired  to  establish  is  that  during  the  Wis.  570,  579. 

period    in    question    she  was  not  sup-  To  what  extent  the  plaintiff  has  been 

ported  by  her  husband;    and  this  evi-  injured  is  a  question  for  the  jury,  who 

dence  tended  to  establish  this  fact  by  may  take  in  consideration  all  the  circum- 

showing  the  sources  from  which  her  sup-  stances  connected  with  the  case.     Lud- 

port  came.    Fox  v.  Wunderlich,  64  Iowa,  wig  v,  Sager,   84   III.  99;   Dunlavey  v. 

187.  Watson,  38  Iowa,  400. 

On  the  trial  of  such  case  it  is  compe-  But  evidence  of  a  judgment  recovered 

tent  to  prove  the  physical  condition  and  against  other  parties  for  injuries  occur- 

health  of  deceased,  his  habits  of  industry,  ring  at  the  same  period  is  admissible  to 

his  avocation,   the   monthly   or  annual  show  the  extent  of  the  injuries.      Engle* 

product  of  the  same,  and  whether  any  ken  v.  Webber,  47  Iowa,  55S.     Compare 

and  all  of  the  plaintiffs  are  of  such  tender  Ennis  v,  Sbiley,  47  Iowa,  552. 

age  as  to  render  them  entirely  depend-  Where  an  action  is  brought  for  the  loss 

ent  upon  their  parents  for  support.    Ker-  of  support,  not  for  the  loss  of  the  society 

kow  V,   Bauer,  15   Neb.  150;    Flynn  v.  or  companionship  of  deceased,  proof  of 

Fogarty,  106  III.  263.  the  lack  of  affection,  sympathy,  or  re- 

But  what  the  widow  may  have  done,  spect  for  deceased  on  the  part  of  the 
or  what  expenditure  she  may  have  made,  adult  plaintiff  is  inadmissible.  Kerkow 
since  his  death,  in  respect  to  the  business  v.  Bauer,  15  Neb.  150. 
in  which  her  husband  had  been  engaged.  Where  a  person  not  previously  draw- 
would  afford  no  ground  of  presumption  ing  support  becomes  under  the  poor-laws 
as  to  what  he  would  have  done  in  the  dependent  upon  a  town  through  injuries 
event  he  bad  Ifved.  So  where,  in  such  a  sustained  in  consequence  of  intoxication, 
case,  it  appearing  the  plaintiff's  husband  such  town  cannot  recover  from  the  seller 
was  a  farmer,  the  plaintiff  was  permitted  of  the  liquor  for  the  support  furnished 
to  prove  that  since  her  husband's  death  him.  S.,' while  intoxicated,  and  in  con- 
she  had  expended  considerable  sums  in  sequenceof  such  intoxication,  had  his  feet 
ditching  upon  the  farm,  and  having  rails  frozen,  and  came  upon  the  town  for  sup- 
split,  and  fencing  made,  it  was  held  that  port.  Htld^  that  the  town  could  recover 
proof  of  such  expenditures  should  not  no  reimbursement  from  the  liquor-dealer, 
have  been  allowed,  as  it  afforded  no  cri*  Hollis  v.  Davis,  56  N.  H.  74. 
terion  by  which  to  determine  the  extent  The  rule  of  law.  that  where  damages 
to  which  the  plaintiff's  means  of  support  are  suffered  from  the  wrongful  act  of  an- 
had  been  permanently  diminished  by  her  other  the  person  suffering  the  injury  must 
husband's  death.  The  plaintiff  was  also  make  all  reasonable  exertions  to  protect 
permitted,  in  giving  her  testimony,  to  de-  himself  from  the  consequences  of  such 
tail  to  the  jury  the  inconveniences  she  wrongful  acts,  has  no  application  to  ac- 
had  labored  under  since  her  husband's  tions  by  a  married  woman  for  herself 
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Death. — If  death  ensues  as  the  natural  and  legitimate  result  of 

the  intoxication,  it  is  covered  by  the  language  of  the  statute.^ 

and  children  for  loss  of  means  of  support  Stratton,   87  N.  Y.  493;  s.  c,  41  Am. 

caused  by  the  wrongful  sale  of  intoxicat-  Rep.  386;  Kerkow  v,  Bauer,  15  Neb.  150; 

in^  liquors  to  the  husband  and  father.  Schmidt  v.  Mitchell,  84  111.  195;  s.  c.  25 

Warrick  v.  Rounds,  17  Neb.  411.  Am.  Rep.  446;  Flynn   v,  Fogarty,    106 

To  entitle  a  party  to  an  action  for  111.  263;  Emory  v.  Addis,  71  III.  273; 
damages  for  injuries  to  "means  of  sup-  Schroder  v,  Crawford,  94  111.  357;  s.  c, 
port"  such  party  must  be  legally  depen^-  34  Am.  Rep.  236;  Bedore  v,  Newton,  54 
ent  upon  the  intoxicated  person  for  such  N.  H.  117  ;  Rafferty  v.  Buckman.  46 
"means  of  support."  If  the  marriage  of  Iowa.  195;  Schneider  v.  Hosier,  21  Ohio 
an  alleged  wife  claiming  such  damages  St.  98,  107.  « 
is  void  because  she  has  another  husband  In  an  action  under  the  Civil  Damage 
living,  she  cannot  claim  the  benefit  of  Act  for  injury  to  means  of  support  in 
the  statute.  Kearney  v,  Fitzgerald,  43  consequence  of  intoxication,  a  recovery 
Iowa,  580.  may  be  had  where  the  intoxication  caused 
.Under  a  statute  giving  an  action  to  the  death  of  the  intoxicated  person,  and 
one  **  dependent"  on  the  deceased,  a  in  estimating  the  damages  the  condition 
plaintiff  claiming  to  be  his  widow  must  of  the  family  and  the  estate  may  be  con- 
show  a  lawful  marriage,  and  one  claim-  sidcred;  but  exemplary  damages  are  not 
tog  to  be  his  child  must  show  his  legiti-  proper.  Roose  v,  Perkins*  9  Neb.  304; 
macy.  Good  v.  Towns,  s^  Vt.  410;  s.  c,  s.  c,  31  Am.  Rep.  409.  But  see  Davis 
48  Am.  Rep.  799.  v.  Justice,  31  Ohio  St.  359;  s.  c,  27  Am. 

The  action  given  to  the  "  parent"  of  a  Rep.  514,  where  it  was  held  that  in  an 

minor  to  whom  intoxicating  liquor  has  action  under  the  Civil  Damage  Act  for 

been  sold    may  be   maintained  by  the  injury  to  means  of  support  in  consequence 
mother  of  the  minor,  without  proof  that .  of  intoxication  which  caused  the  death  of 

be  has  no  father.      McNeil  v.  Collinson,  the   intoxicated  person  damages  result- 

130  Mass.  167.  Ing  from  the  death  cannot  be  recovered. 

A  husband  may  maintain  an  action  iox  See  also  dissenting  opinion  of  Boynton, 

injury  to  his  "  means  of  support"  by  the  J.,  in  same  case,  27  Am.  Rep.  518.     See 

intoxication  of  his  wife  caused  bv  defend-  also  Hayes  v,  Phelan,  4  Hun  (N.  Y.),  733; 

ant     Moran  v.  Goodwin,  130  Mass.  158;  s.  c,  5  Hun  (N.  Y.),  335:  Brookmire  v. 

s.c.,39  Am.  Rep.  443.    But  in  A^^r^mj^a,  Monaghan,  15  Hun  (N.  Y.),  16;  Barrett 

where  a  husband  (loes  not  inherit  from  v.  Dolan,  130  Mass.  366;  s.  c,  39  Am. 

the  wife,  a  husband  cannot  maintain  an  Rep.  456:  Harrington  v,  McKillop.  132 

action  for  the  death  of  his  wife,  unless  as  Mass.  567;  Hackett  v.  Smelsley.  77  IlL 

executor,  where  there  are  next  of  kin  en-  109;  Kirchner  v,  Myers,  35  Ohio  St.  85; 

titled  to  the  amount  to  be  recovered,  s.  c,  35  Am.  Rep.  598. 

Warren  v.  Englebart,  13  Neb.  283.  The  father  of  the  minor  plaintiff,  while 

The  defendant  sold  liquor  to  the  son-  intoxicated  by  liquor  sold  him   by  the 

in-law  of  the  plaintiff,  who  became  in*  defendant,     murdered      the     plaintiff's 

toxicated   thereby,  and  in  consequence  mother,    and  committed  suicide.     The 

thereof  drove  a  team  behind  which  he  plaintiff  was  dependent  on  his  father  for 

and  plaintiff's  wife  were  riding,  so.  reck-  support.     Held^  that  the  defendant  was 

lessly  as  to  upset  the  wagon  and  break  liable  under  the  Civil  Damage  Act.    Neu 

the  wife's  arm.     In  an  action  by  the  bus-  v.  McKechnie,  9$  N.  Y.  632;  s.  c,  4][  Am. 

band  to  recover  for  the  loss  of  her  ser-  Rep.  89. 

vices  and  expenses  of  medical  attend-  In  this  case  it  was  held  that  the  cause 

ance.  nursing,  etc.     Held,  that  be  was  of  action  is  neither  taken  away  nor  miti- 

entitled  to  recover.    Aidrich  v,  Sager,  9  gated,  because  the  injury  also  constitutes 

Hun  (N.  Y.),  537.  a  crime.     The  jury  were  not  to  in<}uire 

1.  All   injuries  are  covered  that  are  whether  either '*  the  homicide  or  suicide 

consequent  upon   the   intoxication.      If  were  the  natural,  reasonable,  or  probable 

death  were  excluded,  then  the  minor  and  consequences  of  the  defendant's  act."    It 

temporary   injuries  would   be  provided  is  enough  if,  while  intoxicated  in  whole  or 

for,  while  the  greatest  and  most  perma-  in  part  by  liquors  sold  by  the  defendants, 

nent  of  all  would  be  excluded*     Jackson  those  acts  were  committed,  if  by  reason 

V.  Brookins,  5  Hun  (N.  Y.),  S3o;  Davis  of  them,  or  either  of  them,  the  plaintiff's 

V.  Standish,  26  Hun  (N.  Y.),  608;  Smith  means  of  support  were  affected  to  his 

V.  Reynolds,  &  Hun  (N.  Y.),  128;  Quain  injury. 

V.  Russell,  8  Hun  (N.  Y.),  319;  Mead  v.  Death  must  be  the  immediate  coose- 
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quence  of  the  intoxication  to  make  the  received  bv  him  ffon  a  fall  whilst  intozi- 

liquor-seller  liable.     Fljron  v.  Fogartj,  cated  could  not  maintain  an  action  for 

io6  111.  263.  damages  therefor  against  a  person  who 

Where  in  an  action  under  the  Civil  had  unlawfully  sold  her  deceased  has* 

Damage  Act,  it  appeared  that  the  defend-  band  the  liquor  which    caused   the  In- 

ant  sold  liquor  to  plaintiff's  husband,  tozication.      Backes    v,  Dant,    55    Ind. 

whereby  he  became  intoxicated,  got  in  181. 

an  affray,  and  was  wounded;  that  by        Where  a  husband  became  grossly  in- 

reason  of  the  husband's  reckless  disregard  toxicated,  and  while  being  hauled  home 

of  the  surgeon's  direction  the  wound  be-  in  his  wagon  received  injuries  by  means 

came  so  dangerous  as  to  lead  the  surgeon  of  a  barrel  of  salt  falling  upon  him,  from 

to   amputate    the    leg,    whereupon    the  which  injuries  he  died,  his  widow  had  no 

husband  died.    Htid  (i),  that  if  the  death  right  of  action  under  this  statute,  because 

was  occasioned  by  the  disregard  of  the  the  immediate  cause  of  the  injury  to  the 

surgeon's  directions  the  defendant  was  plaintiff  was  the  death  of  the  deceased, 

not  liable;  (2)  that  if  the  amputation  was  and  his    intoxicatioQ  only  the   remote 

in  fact  unnecessary,  and  was  the  imme-  cause.    A  person  is  answerable  for  the 

diate  cause  of  the  death,  the  defendant  consequences  of  his  fault  only  so  far  as 

was  not  liable,   although    the   surgeon  they  naturally  result  from  it,  and  may 

acted  in  good  faith  and  with  ordinary  therefore  be  foreseen;  and  in   this  case 

skill.    Schmidt  v.  Mitchell,  84  111.  195;  the  parties  selling  the  liquor  could  not 

8.  c,  25  Am.  Rep.  446.  have  anticipated   that  on  his  way  home 

In  Davis  v.  Standish,  26  Hun  (N.  Y.),  the  intoxicated  man  would    be    fatally 

608,  it  was  held,  however,  that  the  jury  injured  by  the  salt  barrel.      Krach  tr. 

was  not  confined  to  an   inquiry  as  to  Heilman,  53  Ind.  517.     Collier  v.  Early, 

whether  intoxicating  liquor  was  the  im-  54  Ind.  559;  Backes  v.  Dant,  55  Ind.  181; 

mediate  cause  of  the  death;  that  if  it  was  Krach  v,  Heilman,    53  Ind.   517,  were 

the  proximate  cause  it  justified  a  verdict  criticised  and  distinguished  in  Dunlap  v. 

for  the  plaintiff.  Wagner,  85  Ind.  529;  s.  c,  44  Am.  Rep. 

Evidence    offered    by    defendants    to  42. 
prove  that  on  the  fatal  night,  on  account        In  an  action  under  the  statute  it  ap- 

of  its  unusual  darkness,  another  person  in  peared  that    plaintiff's    husband   drank 

that  vicinity  lost  his  way,  and  still  another  intoxicating  liquors  at  the  hotel  kept  l^y 

had  great  difllculty  in  keeping  it;  also,  defendant  I.,  and  became  so  much  in- 

that  deceased  had  on  a  former  occasion,  toxicated  that  he  had  to  be  helped  into 

on  a  bright  moonlight  night,  lost  his  way,  his  buggy  when  he  started  for  home.  He 

etc., — was  properly  rejected.   Kerkow  v.  was  found  dead,   with  his    leg  caught 

Bauer,  15  Neb.  150.  under  the  foot-bar  of  the  buggy,  and  his 

The  seller  of  intoxicating  liquor  to  a  head  hanging  over  between  the  body  of 

husband,  who  becomes  intoxicated  there-  the  buggy  and  the  wbe^l,  so  that  it  had 

by,  and  in   consequence  of  his  abusive  been  beaten  by  the  wheel.     Held^  that 

languaf;e  is  killed  by  a  third  party,  is  not  the  evidepce  sufficiently  established  that 

liable  m  damages  to  the  wife  for  the  the  intoxication  was  the  proximate  cause 

death.    Shugart  v.  Egan,  83  111.  56;  s.  c,  of  the  death.    Mead  v.  Stratton,  87  N. 

25  Am.  Rep.  359.  Y.  493;  s.  c,  41  Am.  Rep.  386. 

Where  the  complaint  alleged  that  the        Where  a   wife  sued    jointly    several 

defendant  unlawfully  sold    intoxicating  liquor-dealers  to  recover  damages  for  the 

liquor  to  the  decedent  during  his  life-  death  of  her  husband,  who  had  been  an 

time,   and   whilst    he    was    intoxicated,  habitual  drunkard,  and  lost  his  life  from 

thereby  causing  him  to  become  so  intoxi-  an  accident  resulting  from  his  intoxica- 

cated  and  so  insensible  of  his  surround-  tion,  it  was  held  that  such  damages  only 

ings  as  to  go  upon  a  railroad  track,  wherp  as  were  in  legal  contemplation  the  result 

he  was  run  over  and  killed  by  a  train  of  of  the  act  of  selling  could  be  recovered; 

fcars,  thus  depriving  the  plaintiff  of  her  that  the  fact  of  his  being  an  habitual 

means  of  support,  it  was  held  that?  the  drunkard  could  not  be  deemed  In  a  legal 

decedent's  death  was  not  the  natural,  sense  the  cause  of  his  death,  although  but 

necessary,  or  probable  result  of  such  un-  for  that  he  might  not  have  drunk  the 

lawful  sale,  and  therefore  the  complaint  liquor  which  intoxicated  him  on  the  day 

was  bad  on  demurrer  for  want  of  suffi-  of  his  death ;  and  that  the  dealers  who 

cient  facts.     Collier  v.   Early,  54  Ind.  contributed  to  his  habitual  intoxication 

559.  could  not  be  jointly  sued  with  those  who 

On  the  same  principles  it  was  held  that  caused  the  particular  intoxication  resuU- 

the  widow  of  a  deceased  person  who  Ing  In  his  death.    Tetsner  v.  Nanghton, 

came  to  his  death  as  the  result  of  Injuries  X2  111.  App.  148. 


CIVIL  DAMAGE  ACT,  Btc^t  of  AflfclM. 

Compensation  for  Nursing, — In  addition  to  damages  for  injuries 
to  person,  property,  or  means  of  support,  some  of  the  statutes 
provide  that  any  one  who  by  sale  or  baVter  or  gift  of  intoxicating 
liquor  causes  the  intoxication  of  another  shall  pay  a  reasonable 
compensation  to  any  one  who  may  take  charge  of  and  provide  for 
such  intoxicated  person,  and  a  stated  sum  per  day  in  addition 
thereto  for  every  day  such  intoxicated  person  shall  be  kept  in 
consequence  of  his  intoxication.  In  some  of  these  States  this 
provision  refers  to  "  sales,"  in  others  only  to  "  unlawful  sales."  ' 

5.  Aetttal  and  Zxemplary  Damagei. — Generally  the  statutes  pro- 
vide not  only  for  actual  damages,  but  also  for  exemplary  damages. 
To  entitle  a  party  to  exemplary  damages,  actual  damages  must, 
however,  be  proved.  There  can  be  no  recovery  unless  there  be 
some  injury ;  the  right  of  action  does  not  spring  from  the  relap 
tionship  alone,  and  in  the  absence  of  actual  damage.^ 

1.  See  the  ▼arioos  statutes.     Brannan  extent  of  $39,  the  jury  had  the  right  to 

V.  Adams,  76  III.  335 ;  Fountain  v.  Draper,  give  ezemplanr  damages,  as  the  sale  to 

49  III.  44X,  444;  Confrey  v.  Stark,  73  III.  Uie  husband  after  notice  was  without  ex- 

187;  Werner  v.  Edmiston.  34  Kan.  147;  cuse  or  palliation,  and  therefore  the  dam- 

Wigfatman  v,  Devere,  33  Wis.  570;  Krach  ages  were    not   excessive.      McEvoy  v. 

V.  Heilman,  53  Ind.  517.  Humphrey,  77  111.  38S. 

A  physician  who  professionally  treats  Actual  daxnages  must  be  as  nearly  com- 

a  person  who  is  injured  while  intoxicated  mensuiate  with  the  actual  injury  as  the 

does  not  *'  take  charge  of  and  provide  case  will  permit;  and  exemplary  damages 

for"  such  person  within  the  meaning  of  shouU  be  given  in  those  cases,  and  only 

the  statute.     Samson  v.  Greenough,  55  in  those  cases,  where  the    plaintiff  has 

Iowa,  127.  some  personal  right  to  complain  of  a  wan- 

S.  Gaiusly  v.  Perkins,  30  Mich.  492;  ton  and  wilful  wrong,  which  the  wrong- 
Roth  V.  Eppy,  80  111.  283;  Hackett  v,  doer,  when  he  committed  it,  must  be  re- 
Smelsley,  77  III.  109;  Conifrey  v.  Stark,  galded  as  having  committed  against  the 
73  III.  187;  McEvoy  V.  Humphrey,  77  111.  plaintiff  herself,  in  spite  of  the  injury  he 
388;  Frecse  v.  Tripp,  70  III.  496;  Bnuiti-  must  have  known  she  was  likely  to  suffer 
^m  V.  While,  73  111.  561 ;  Fentz  v.  Mead-  by  it.  In  an  action  by  the  wife  to  recover 
oiis,  72  111.  540;  Keedy  v.  Howe,  72  III.  for  injuries  resulting  to  her  from  sales  of 
133;  Boyd  V,  Watt,  27  Ohio  St.  259;  intoxicating  liquors  to  her  husband,  where 
Schneider  v.  Hosier,  21  Ohio  St.  98,  112;  the  evidence  ^ows  that  the  husband  had 
Duioy  9.  Blirni,  11  Ohio  St.  331;  Jockers  been  intemperate,  and  the  wife  had  sup- 
V.  Borgman,  29  Kan.  109;  s.  c,  44  Am.  ported  herself  and  partly  supported  him 
Rep.  625;  Fox  V.  Wunderlich,  64  Iowa,  ever  since  a  time  prior  to  the  pas-^ige  of 
187;  Gilmore  v,  Mathews,  67  Me.  517.  the  law  in  questipn,  a  charge  to  the  jury 
C^pare  Roose  v.  Perkins,  9  Neb.  304;  s.  which  directed  them  in  giving  damages  to 
c,  31  Am.  Rep.  409;  Koemer  v,  Oberly,  estimate  the  loss  of  the  sober,  intelligent 
56  Ind.  284.  society  of  the  husband,  and  the  loss  of 

Whether  exemplary  damages  should  be  "  means  of  support,"  etc.,  b  inappropriate; 

allowed  or  not  is  a  question  exclusively  for  while  the  defendants  should  be  held 

for  the  jury.    Goodenough  v,  McGrew,  44*  liable  for  the  injury  they  have  actually 

Iowa,  670.  inflicted,  their  liability  must  be  measured 

Where  it  appeared  that  the  wife  had  by  the  effects  produced  upon  the  husband 

notified  the  defendant  not  to  sell  liquor  to  and  wife  as  they  were,  not  as  they  might 

her  husband,  and  that  she  sent  I50  by  her  have  been.    Ganisly  v.  Perkins,  30  Mich. 

hnslisnd  to  buy  a  horse,  and  that  the  de-  492;  Friend  v.  Dunks,  39  Mich.  733. 

iendant,  in  disregard  of  such  notice,  sold  Elxemplary  damages  cannot  be  imposed 

him  liqpior,  upon  which  he  became  intoxi-  on  a  liquor-seller  if  it  does  not  appear 

cated,  and  that  he  was  arrested  and  put  that  any  request  or  suggestion  had  been 

in  the  calaboose,  and  that  when  he  got  made  to  him  to  refuse  liquor  to  the  injured 

oat  be  had  spent  about  #29,  the  jury  gave  person,  or  that  he  knew  that  the  latter  had 

a  verdict  of  $200  against  the  defen£mt,  any  family.     Steele    v.    Thompson,   42 

vpoo  which  judgment  was  rendered.  Held^ '  Mich.  594. 

that  actual  damages  being  shown  to  the  But  where  such  request  has  been  made 
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Mitigating  Circumstances. — The  seller  may  prove  in  his  defence 
all  circumstances  which  may  serve  in  mitigation,  not  of  the  actual, 

exemplary   damages  -will   be   allowable,  habit  of  being  intoxicated,  after   notice 

Schneider  v.  Hosier,  21  Ohio  St.  98,  103;  from  the  wife  not  to  sell,  and  that  he  sold 

Brautigam  v.  While,  73  111.  561.  intoxicating  liquors  to  such  person  while 

In  order  to  establish  her  right  to  exem-  in  a  state  of  intoxication,  are  grpuiy^s  of 

plaiy  damages,  the  plaint  ifif  ma>^  show  the  exemplary  damages,  and  proof  of  such 

number  and  age  of  her  children  if  she  also  remonstrance  or  notification  may  be  given, 

shows  that  defendant  had  a  knowledge  of  although  it  was  made  more  than  two  years 

the  fact  that  she  had  such  children,  and  prior  to  the  commencement  of  the  action. 

that  they  were  in  danger  of  being  injured  Jockers  v.  Borgman,  29  Kan.  109';  s.  c, 

or  compelled  to  leave  home.    Ward  v.  44  Am.  Rep.  625;  Kaidgin  tr.  Miller,  13 

Thompson,  48  Iowa,  588.  111.  App.  474. 

Exemplary  daxnages  might  be  recovered  Where  it  appeared  that  defendants  sold 
when  the  evidence  showed  a  state  of  facts  the  liquor  without  a  license,  and  that  they 
which  would  warrant  the  assessment  of  had  been  so  selling  for  a  long  time,  htld, 
such  damages.  Whether  there  are  any  cir-  that  submission  to  the  jury  of  the  question 
cumstances  of  aggravation  in  the  conduct  of  exemplary  damages,  and  an  allowanoe 
of  the  defendant  which  justified  the  giving  thereof,  was  proper.  Neu  v.  McKecfanie, 
of  exemplary  damages  is  a  question  for  95  N.  Y.  632;  s.  c,  47  Am.  Rep.  89; 
the  juiy  upon  all  the  proofs  of  the  case.  Davis  v.  Standish,  26  Hun  (N.  Y.),  608. 
Wightman  v.  Devere,  33  Wis.  570,  581;  A  sale  of  liquor  to  a  hi»band  who  was 
Rawlins  v,  Vidvard,  34  Hun  (N.  Y.),  205;  intoxicated,  and  was  to  the  knowledge  of 
Schneider  v.  Hosier,  21  Ohio  St.  98,  112;  the  liquor-seller  in  the  habit  of  becoming 
Kreiter  v.  Nichols,  28  Mich.  496:  Keh-  intoxicated,  will  be  a  good  ground  for  ex- 
rig  V,  Peters,  41  Mich.  475,  480;  Schim-  emplary  damages  in  favor  of  the  wife, 
roelpfenig  c.  Donovan,  13  111.  App.  Weitz  v.  Ewen,  50  Iowa,  34. 
47.  And  the  fact  that  the  liquor  was  sold  on  a 

Where  plaintiffs  husband  had  become  a  Sunday,  in  violation  of  the  statute,  may 

confirmed  drunkard,  had  lost  a  lucrative  be  considered  by  the  jury  vdien  the  ques- 

business  in  which  he  was  earning   five  tion  of  exemplary  damages  .is  submitted, 

dollars  a  day,  and  had  squandered  valuable  Sibila  v,  Bahney,  34  Ohio  St  399,  410. 

property,   while  plaintiff   had    forbidden  So  may  evidence  of  sales  maide  after 

him  to  sell  any  more  liquor  to  her  husband,  commencement  of  the  pending  suit    be 

the  jury  rendered  a  verdict  of  $2000  ex-  submitted  to  the  jury  for  the  SEike  of  as- 

emplary  damages  in  addition  to  $10,000  sessing  exemplary  damages.      Bean    v. 

actual  damages.     The  court  held  that  if  Green,  33  Ohio  St.  444. 

the  verdict  had  been  laxger  it  could  not  In  a  civil  .action  for  damages  for  an  act 

have  been  disturbed.   Jewett  v,  Wanshura,  also  punishable  as  a  crimiiial  offence,  it 

43  Iowa,  574.  was  held  that  exemplary  damages  were 

The  jury  have  power  to  give  exemplary  not  recoverable  by  reason  of  the  constitu- 
damages,  but  they  clearly  should  not  be  tional  provision  that  no  person  shall  be 
allowed  to  do  so  in  ordinary  cases  where  put  twice  in  jeopardy  for  the  same  offence, 
nothing  is  proved,  but  the  simple  sale  of  a  and  that  a  statute  authorizing  such  dam- 
single  glass  of  liquor  under  ordinary  cir-  ages  was  void.  So  held  ^wbere  there  was 
cumstances.  Exemplary  damages  should  evidence  that  the  sales  were  made  after 
only  be  given  when  there  are  circumstances  nine  o'clock  in  the  evening,  and  on  Sun- 
,  of  abuse  or  aggravation  in  the  case  proved  day,  contrary  to  law.  Koemer  v,  Oberly, 
on  the  part  of  the  vendor  of  the  liquor.  56  Ind.  284;  s.  c,  26  Am.  Rep.  34.  See 
Franklin  v.  Schermerhom,  8  Hun  (N.  Y.),  also  Struble  v,  Nodwift,  11  Ind.  65;  Scfaa- 
112,  lis;  Freese  v.  Tripp,  70  111.  496;  fer  v.  Smith,  63  Ind.  226;  Albrecht  ^. 
Kellerman  v»  Arnold,  71  111.  632.  Walker,  73  111.  69.     Compare  Jockeis  v. 

The  Civil  Damage  Statute  expressly  au-  Borgman,  29  Kan.  109;  s.  c,  44  Am.  Rep. 

thorizes  the  recovery  of  damages  coexten-  625. 

sive  with  the  injury,  and  likewise  exem- .  Exemplary  damages  may  lie  under  the 

plary  damages.     But  exemplary  damages  Civil  Damage  Acts  for  sales  of  liquor  made 

are  not  to  ^  allowed  under  the  act,  unless  by  defendant's  employees  as  well  as  by 

the    conduct   of  the  defendant  is  wilful,  himself.     He  is  liable  not  oply  .  for  his 

wanton,   reckless,   maliciousi  oppressive,  personal  acts,  but  for  his  recklessness  or 

or  otherwise  deserving  of  condemnation  wilfulness  in  neglecting  to  guard  against 

beyond  the  mere  actual  damage.  Evidence,  sales  that  he  knew  would  injure  thosp  en- 

however,  that  the  defendant  sold  intoxicat-  titled  to  .bring  suit.     Kehrig  v.  Peteis*.  41 

ipg  liquors  to  a  person  who  was  4n  the  Mich.  475. 
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but  of  exemplary  damages.  As  that  he  had  given  strict  orders  to 
his  servants  not  to  sell  liquor  to  the  inebriate,  or  that  the  liquor 
was  obtained  by  tricks  and  artifices.^ 

6.  Who  haa  a  Bight  of  Aotion. — The  statute  contemplates  that 
any  person  injured  may  recover  actual  damages,  but  actions  under 
the  statute  are  strictly  confined  to  persons  who  are  injured  in 
some  way ;  or,  in  other  words,  the  statute  does  not  give  an  action 
to  any  of  these  persons  merely  from  their  relationship,  where 
their  actual  damages  would  be  purely  nominal.  It  is  to  be  ob- 
served that  injuries  received  from  the  intoxication  of  strangers  are 
embraced  in  the  same  clause  with  those  suffered  from  the  intoxi- 
cation of  wards,  relatives,  or  husbands  and  wives,  and  that  persons 
who  may  have  no  blood  or  marital  connection  with  the  intoxicated 
person  are  also  grouped  together.*'^ 

1.  Where  the  evidence  showed  that  the  Schermerhom,  8  Hun  (N.  Y.),  112.     In 

defendant  tried  to  prevent  the  husband  this  case  the  husband  of  the  plaintiff  was 

from  getting  liquor  at  his  place,  had  often  a  cripple,  and  could  earn  but  little  for 

xefosed  to  sell  him,  and  had  oidered  his  the  support  of  his  family,  consisting  of 

derk  not  to  sell  to  him;  and  that  the  hus-  plaintiff  and  four  children,  and  he  received 

band  had  procured  it  through  otheis,  con-  quarterly  pension  of  fifty-four  dollars, 

ceallng  his  name;  and  where  there  was  no  and  on  the  day  he  received  it  got  intoxi- 

evidence  to  show  in  what  manner   the  cated  in  part  at  the  defendant's  house,  and 

plaintiff  had  been  injured  in  her  "  means  of  thereby  lost  or  had  stolen  from  him  fifty 

support/*— the  court  held,  that  there,  was  dollars.     Held^  that  under  the  statute  the 

no  foundation  laid  for  exemplary  damages,  plaintiff,  as  wife,  was  only  entitled  to  re- 

The  only  instruction  given  being  based  cover  her  proportionate  share,  or  one  fifth 

upon  exemplary  damagps,  a  vexdict  of  thereof. 

$300  was  set  aside.     Bates  v,  Davis,  76  An  action  can  be  maintained  by  the 

III.  232;  Biautigam  v.  While,  73  111.  561 ;  widow  and  infant  children,  jointly  or  sev- 

Keedy  v.  Howe,  72  IlL   133;  Fentz  v,  endly,  whose  husband  and  lather  has  lost 

Meadows,  72  IIL  540;  Schneider  V.  Hosier,  his  life  in  consequence  of    intoxication, 

21  Ohio  St.  103;  Kreiter  v.  Nichols,  28  against  any  and  all  persons,   jointly  or 

Mich.  496.                *  severally,  who  sold,  gave,  or  furnished  any 

Evidence  to  the  effect  that  the  intoxicated  intoxicating  liquor  which  was  drank  by  him 

pBity  had  procured  liquora  at  other  places  on  the  day  or  about  the  time  of  such  intoxi- 

tban  defendant's  which  contributed  to  his  cation.     Kerkow  v.  Bauer,  15  Neb.  150. 

intoxication  may  be  oeceived  in  mitigation.  Compare  McGee  v.  McCann,  69  Me.  79. 

Hemmens  v.  Bentley,  32  Mich.  88.  An  action  was  brought  by  the  plaintiff. 

Where  several  parties  have  a  claim  for  a  minor,  by  his  mother,  as  his  general 

damages  against  a  liquor-dealer  resulting  guaxdian,  to  recover  damages  for  injury 

from  the  same  sale  of  intoxicating  liquor,  to  his  means  of  support  occasioned  by  the 

exemplary  damages  can  be  awarded  only  death  of  his  father  by  means  of  intoxicated 

once,  and  a  judgment  given  for  actual  and  liquors  sold  to  him  by  a  lessee  of  the  de- 

exemplary  damages  which  has  been  satis-  fendant.    Upon  trial  the  defendant  offered, 

fied  may  be  given  in  evidence.    Secor  v*  but  was  not  allowed,  to  prove  that  the 

Tavlor,  4I  Hun  (N.  Y.),  123.  mother,  who  was  the  general  guardian  of 

8.  See  Gansley  v,  Perkins,  30  Mich,  the  plaintiff,  had  already  recovered  a  judg- 

493t  49S»  <UKi  the  various  statutes.  ment  against  the  defendant  for  the  sum  of 

In  New   York  the  court  said:    **The  $2000  for  damages  sustained  by  the  death 

act  is  too  vague  and  inexplicit,  and  pre-  of  the  same  party  caused  by  the  same  in- 

sents  much  difficulty  in  its  practical  opera-  toxication,  axid  that  the  said  sum  had  been 

tion,  for  the  construction  of  the   courts,  paid  to  her.     Held,  that  the  evidence  was 

The  legislature,  I  think,  intended  to  give  properly  excluded,  as  no  claim  was  made 

a  single  right  of  action,  and  single  dam-  in  this  case  for  any  exemplary  damages, 

ages  to  one  person;  but  a  right  of  action  Secor  v,  Taylor,  41  Hun  (N.  Y.),   123. 

is  given  or  may  arise  to  a  husband  or  wife  Citing  Mullen  v,  Christien,  22  Week.  Dig. 

and  eadh  of  their  chikiren,  be  they  ever  so  (N.  Y. )  59. 

many,  as  well  as  to  the  other  persons  The  right  of  action  vests  at  the  time  of 

naoinl    in  Mkl   •ectioo.'*      Franklin   v.  the  injury,  and  the  intervening  death  dL 
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What  Bars  the  Action. — ^Where  a  wife  contributes  to  the  intoxi- 
cation of  her  husband  by  providing  the  liquors  herself,  or  drinking 
with  him,  she  can  sustain  no  action  against  the  seller  of  the  liquor 

for  damages  for  injuries  received  in  consequence  of  such  intoxica- 
tion.^ 

the  husband  wiU  not  divest  a  "  wife'*  of  defendant  selling  any  liquor  to  her  has- 

her  right  of  action  for  the  injury  because  band,  and  that  a  day  or  two  thereafter 

at  the  time  of  the  bringing  of  the  action  plaintiff  and  her  husband  went  to  defend- 

she  is  his  "  widow."   Hackett  v.  Smelsley,  ant's   saloon,    when    platntifi's    husband 

77  in.  lop;  Schneider  v.  Hosier,  21  Ohio  called  defendant  out,  telling  him  his  wife 

Sl  116;  Jfackson  v.  Brookins,  5  Hun  (N.  wanted  to  see  him,  and  d^endant  claims 

Y.),  530.  that  plaintiff  then  countermanded  her  pie- 

The  intoxicated  person  himself  has  no  vious  order,  and  directed  him  to  sell  her 

right  of  action  against  the  seller  of  the  husband  whatever  he  wanted,  it  was  heki 

liquor  producing  the  intoxication  for  money  that  the  jury  had  a  right  to  find  from  the 

stolen  from  him  while  drunk,     Brooks  v.  testimony  that  the  defendant  drew  rea- 

Cook,  44  Mich.  617;  s.  c,  ^8  Am.  Rep.  sonable  inferences  from  the  facts  which 

282.  he  knew,  and  hence  that  he  had  knowledge 

Neither  can  the  seller  of  the  liquor  re-  that    plaintiff    did    not    act   voluntarily, 

cover  from  an  intoxicated  person  damages  Jewett  v.  Wanshura,  43  Iowa,  574. 

for  a  trespass  committed  under  the  infiu-  Where  a  wife  knows  the  fact  that  her 

ence  of  liquor  which  he  sold  to  him.    Aid-  husband  has  purchased  a  jug  of  whiskey, 

rich  V,  Harvey,  50  Vt.  162.  and  is  drinking  immoderately,  and  has  it 

1.  Engleken  v.  Hilger,  43  Iowa,  563;  in  her  power  to  prevent  him  from  drinking 
Kearney  v.  Fitzgerald,  43  Iowa,  580;  £1-  'in  such  quantity  as  to    injure  him,  by 

liott  V.  Barry,  34  Hun  (N.  Y.),  129.    See  breaking  Uie  jug  or  pouring  out  its  con- 

Hackett  v.  Smelsley,  77  111.  109.  tents,  and  is  not  prevented  from  doing  so 

If,  however,  such  drinking  either  at  the  through  fear,  but  permits  him  to  use  it  in 

bar  or  at  home  was  not  voluntary  on  her  great  excess,  from  which  death  ensues,  she 

part,  or  if  she  bought  and  took  intoxicating  must  be  consklered  as  a  willing  party  to 

liquors  to  their  home,  not  with  a  view  of  his  conduct,  and  instrumental  in  bringing 

her  own  drinking,  but  for  the  sole  purpose  the  loss  upon  herself.     Reget  v.  BeU,  77 

of  keeping  her  husband  at  home  axid  keep-  III.  593. 

ing  him  from  squandering  his  time  and  The  fact  that  the  wife  has  upon  former 

money  in  saloons,  or  where  she  purchased  occasions  consented  to  the  sale  of  liquor 

and  used  liquors  only  for  medicinal  pur-  to  her  husband  will  not  defeat  her  claim^ 

poses,  and  gave  the  same  to  her  husband  if  she  dki  not  consent  to  the  sale  com- 

for  that  purpose,  she  would  forfeit  none  of  plained  of,  and  her  giving  him  money  to 

the  benefits  which  the  statute  gives.   Kear-  purchase  liquor  with,  does  not  show  that 

ney  v,  Fitzgerald,  43  Iowa,  580;  Ward  v.  she  contributed  to  the  intoxication  in  the 

Thompson,  48  Iowa,  588.  absence  of  proof  that  the  money  was  so 

The  fact  that  the  wife  accompanied  her  used.     Rafferty    v.   Buckman,  46  Iowa, 

husband  to  various  places  and  gatherings,  195. 

and  drank  liquors  with  him,  and  that  the  Where  a  wife  voluntarily  signed  a  peti- 
husband  kept  liquors  in  his  Itouse,  and  tion  for  a  person  applying  for  a  dramshop 
drank  the  same  at  home  with  his  wife's  license  she  did  not  thereby  consent  that 
knowledge  and  approval,  and  that  all  of  the  party  obtaining  the  license  under  the 
such  drinking  on  the  part  of  the  husband  petition  should  sell  intoxicants  unlawfully, 
was  with  her  knowledge  and  consent,  is  or  in  violation  of  the  statute;  and  such  act 
proper  to  be  considered  by  the  jury  on  the  on  her  part  is  no  bar  to  an  action  brought 
question  of  damages,  especially  as  the  by  her  against  the  dramshop-keeper,  under 
statute  allows  exemplary  damages  in  such  the  Civil  Damage  statute,  for  causing  the 
an  action.  But  such  facts  do  not  consti-  intoxication  of  her  husband,  nor  is  evidence 
tute  a  bar  to  the  action,  and  it  is  proper  to  of  such  act  competent  in  mitigation.  Jock- 
prove  by  the  wife  in  rebuttal  that  the  hus-  ers  v.  Borgman,  29  Kan.  109;  s.  c,  44 
baixi  compelled  her  to  accompany  him  to  Am.  Rep.  725. 

such  places.     Hackett  v.  Smelsley,  77  111.  The  Statute  of  Limitations  in  actions  for 

109.  damages  under   the  Civil  Damage  laws 

Where   the   evidence    shows  that    the  commences  to  run  from  the  time  of  the 

plaintiff's    husband    became  a  confirmed  sale  of  the  liquor  causing  the  intoxication, 

drunkard,  and  that  he  visited  the  saloons  not  from  the  time  when  the  injury  was 

almost  daily;  that  the  plaintiff  forbade  the  sustained.    Emibert  v.  Grill,  39  Iowa,  690. 
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7.  IfidAaiM. — In  general  it  will  be  true,  that  if  the  jury  do  not 
find  that  defendant's  act  in  supplying  liquor  was  so  closely  con- 
nected with  the  injury  for  which  the  action  was  brought  as  to  have 
been  effective  in  causing  it,  they  cannot  find  for  the  plaintiff.^ 

1.  Steele  v.  Thompson,  43  Mich.  594;  business  of  selling  liquor,  and  that  such 
Schlotser  V.  State,  55  Ind.  82;  Dittoo  v.  condition  was  in  no  manner  created  by 
Morgan,  56  Ind.  60;  Schwann  v.  Osbom,  any  act  of  defendant,  evidence  of  sales 
59  Ind.  346;  Welch  v.  Jugenheimer,  56  more  than  two  years  prior  to  the  begin- 
Iowa,  IX ;  Squires  v.  Young,  58  N.  H.  ning  of  the  action  was  properly  admitted 
192;  Neuerberg  v.  Gaulter,  4  111.  App.  as  rebutting  testimony.  Gustafson  v. 
348;  Barks  v.  Woodruff,  12  111.  App.  96;  Wind,  62  Iowa,  281. 
Bran  nan  v.  Adams,  76  III.  331.  In  an  action  by  a  wife  against  a  liquor- 
In  an  action  under  the  Civil  Damage  Act  seller  to  recover  damages  for  injury  suf- 
tbe  jury  must  be  satisfies!  by  a  prepon-  fered  by  her,  and  resulting  from  the  in- 
derance  of  evidence  that  defendant  con-  toxication  of  her  husband,  alleged  to 
tributed  to  the  intoxication  of  the  plain-  have  been  caused  by  the  defendant  by 
tifi*s  husband  in  an  appreciable  degree,  selling  htm  intoxicating  liquors,  the 
Chase  9.  Kenniston,  76  Me.  209;  Hall  v,  complaint  need  not  aver  the  kind  of  in- 
Bames,  82  111.  228.  toxicating  liquor  so  sold,  nor  that  the 

There  can  be  no  recovery  unless  it  be  defendant  had  no  license,  nor  that  such 

shown  that  the  liquor  sold  either  caused  liquor  was  sold  on  his  premises,  nor  that 

or  contributed  to  the  husband's  intoxica-  the  husband^  was  intoxicated  or  In  the 

tion.     Foxv.  Wunderlich,  64  Iowa,  11;  habit  of  becoming  so  at  the  time  of  such 

Welch  V.  Jugenheimer,  56  Iowa,  187.  sale.    Walser  v.  Kerrigan,  56  Ind.  301. 

A  wife  cannot  recover  damages  ifrom  See  also  Horn  v.  Smith,  77  111.  381. 
a  liquor-seller  simply  upon  proof  that  he  The  testimony  of  an  eye-witness  that 
is  a  liquor-seller,  and  that  her  husband  a  man  at  the  bar  of  a  saloon  was  fur- 
had  been  in  his  store  and  was  seen  to  nished  with  a  glass  containing  liquor 
come  out  in  a  state  of  intoxication,  that  looked  liked  beer,  and  that  he  paid 
Lovelan  v.  Briggs,  32  Hun  (N.  Y.),  477.  for  it,  and  was  presently  thereafter  very 

But  where  it  was  proved  that  defend-  much  intoxicated,  is  evidence  tending  to 

ant  was  a  "saloon-keeper,"  and  that  he  show  that  intoxicating  liquor  had  been 

sold  plaintiff's  husband  liquor,  it  may  be  sold  to  him.     Wilson  v.  Booth,  57  Mich, 

proved  by  circumstantial  evidence  that  249. 

the  liquor  was  intoxicating.     McDougall  In  such  an  action  the  husband  will  be 

9.  Glacomini,  13  Neb.  431.  a  competent  witness  for  the  wife.  Daven- 

Wbere  the  alleged  injury  is  to  the  plain-  port  v.  Ryan,  81  111.  218. 

tiff*s  means  of  support,  the  evidence  must  Some  of  the  statutes  require  that  notice 

be  confined  to  such  injury.     Hackett  v.  be  given  to  the  liquor-seller  not  to  fur- 

Smelsley,  77  111.  X09;  Elshire  v.  Schuy-  nish  any' more  liquor  to  the  inebriate  be- 

ler,  15  Neb.  561.    And  where  the  com-  fore  cause  of  action  will  accrue.     Under 

plaint  is  made  for  selling  to  one  who  is  such  statute  a  notice  will  be  sufficient 

in  the  habit  of  becoming   intoxicated,  when  it  Is  substantially  conformed  to  the 

evidence  must  show  that  the  buyer  had  requirements  of  the  statute.      Tate    v. 

such   habit.     Ferrell  v,  Sute,   48   Ind.  Donovan,   143  Mass.  ^590;  Kennedy  v. 

118.  Saunders,  142  Mass.  9. 

Where  the  statute  provides  for  dam-  In  an  action  for  injury  to  means  of 

ages    for    the    sale    of    liquor     to    an  support  by  a  wife,  it  appeared   that  the 

habitual     drunkard,-    there     must     b^  husband  had  done  work  for    defendant 

evidence    to    prove     that    the   one    to  amounting    to   $145.50,   and    that   up- 

whom   the  liquor  was  sold  was  habitu-  on  a  settlement  but  a  small  sum  was 

ally  intoxicated  to  the  knowledge  of  the  found  due,  and  that  the  husband  was  a 

seller,  although  he  was  not  drunk  at  the  habitual  drunkard,   and  frequently  got 

time  of  the  sale.    Such  knowledge  may  liquor  of  the  defendant,  which  contribut- 

be  proved  by  general  repuutlon.    Foun-  eel  to  his  dissipation,  idleness,  and  waste 

tain  V,  Draper,  49  Ind.  441,  448;  Mar-  of  time,  and  that  the  wife  was  compelled 

kert  w.   Hoffner,  4  Am.  L.  Rec  (Ohio)  to  mortgage  her  property  to  pay  taxes, 

670.  doctor's  bills,  and  for  the  support  of  the 

Where  defendant  introduced  test!-  family.  Held^  that  it  was  but  fair  infer- 
mony  to  show  that  plaintiff's  husband  ence  that  the  xsale  of  liquor  by  the  de- 
had  been  a  confirmed  toper  for  years,  fendant  to  the  husband  produced  injury 
long  before  defendant  engaged  in  the  to  the  means  of  support  of  his  family, 
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and  that  the  jury  were  warranted  in  so  held  that  actual  injury  must  be  proved 

finding.     Horn  t/.  Smith,  77  III.  381.  beyond  a  reasonable  doubt.     Mason  v» 

Proof  that '  the  husband    of    plaintiff  Shay,  3  K.  L.  Rec.  (Ohio)  435.     Compart 

bought  liquor  at  defendant's  store  will  Lyon  v  Fleahmann,  34  Ohio  St.  151. 


not  shift  the  burden  of  proof  that  said 
liquor  did  not  produce  the  intoxication 
upon  defendant.     Macleod  v.  Geyer,  53 
Iowa,  615. 
A  wife  cannot  obtain  damages  from  a 


In  Illinois  it  was  held  that  the  Civil 
Damage  Act» being  of  highly  penal  charac- 
ter, should  receive  a  strict  constructibn. 
Feniz  V.  Meadows,  72  111.  540;  Meidel 
V.  Anthis,  71  111.  241;  Frcese  v,  Tripp, 


liquor-seller  for  being  injured  by  falling  70  III.  496. 

on  a  slippery  sidewalk  while  following  The    liability    imposed    by    the  Civil 

her  intoxicated  husband  to  see  where  he  Damage  Acts  may  be  imposed  irrespective 

obtained  liquor.  Johnson  v,  Drummond,  of  the  question  whether  the  sale  or  giv- 

16  111.  App.  641.  ing  away  of    the  liquor  was  lawful    or 

In  an  action  by  a  wife  for  damages  unlawful,  or  of  any  question  of  oegli- 
sustained  by  tde  intoxication  of  her  bus-  gence  on  the  part  of  the  landlord  or 
band,  alleged  to  be  caused  by  liquor  sold  tenant.  Neither  is  this  liability  restrict- 
to  him  by  the  defendant,  the  defendant  ed  to  the  results  of  intoxication  from 
is  not  responsible  for  all  damages  caused  liquors  sold  or  given  away,  to  be  drank 
to  the  plaintiff  by  any  habits  of  intoxica-  on  the  premises  of  the  seller.  Bertholf  v. 
lion  to  the  formation  or  confirmation  of  O'HciUyi  74  N.  Y.  509,  513.  See  Stbila 
which  the  defendant  contributed,  unless  v,  Bahney,  34  Ohio  St.  399,  407.  Com- 
the  liquor  sold  by  the  defendant  caused,  pare  Baker  v.  Beckwith,  29  Ohio  St. 
in  whole  or  in    part,    the    intoxication  314. 

complained  of.     Bryant  v,  Tidgewell,  133  The    liquor-dealer's    license    to    sell 

Mass.  86.  liquor  is  not  s^lmissible  in  evidence  00 

Where  a  bar-tender,  after  selling  liquor  the  defence.     Roth  v.  Eppy.  80  III.  283. 

to  a  customer,  engages  in  a  dispute  with  See  Moran  v.  Goodwin.  130  Mass.  158; 

him  and  throws  a  glass  at  him,  but  miss-  McNeil  vk  Collinson,  128  Mass.  313. 

ing  his  mark,  hits  and    injures  a  third  Where  the  defendant  was  licensed  by 

person,  the  sale  of  the  liquor  was  not  an  incorporated  town  to  sell  ale,  wine, 

considered  the  proximate  cause  of  the  and  beer,  and  gave  a  bond  with  surety  to 

injury.     Lueken  v.  People,   3  111.  App.  pay  any  damage  any  person  might  siis- 

375.  tain   by  reason  of  his  sale  of  beer  or 

Evidence  having  been  given  tending  to  liquor,  the  surety  would  be  liable  there* 
prove  that  the  person  to  whom  intoxicat-  under  for  all  damages  recoverable, 
mg  liquor  was  sold  was  in  the  habit 'of  whether  compensatory  or  exemplary,  not 
getting  intoxicated,  and  that  he  resided  exceeding  the  amount  of  the  bond.  Rich- 
in  the  neighborhood  of  the  vendor,  it  is  mond  v.  Shickler,  57  Iowa,  486;  Day  v. 
competent  to  give  his  general  reputation  Frank,  127  Mass.  497. 
in  that  behalf  in  evidence  as  a  circum-  The  Civil  Damage  Acts  are  not  retro- 
stance  tending  to  prove  the  vendor's  spective,  and  evidence  of  sales  at  a  time 
knowledge  of  such  habtL  Adams  v.  prior  to  the  passage  of  the  act  cannot  be 
State,  25  Ohio  St.  584.  received.     Dubois  v.  Miller,  5  Hun  (N. 

The  statement  of  a  physician  who  was  Y.),  332.    See  McCann  v.  Roach,  8z  111. 

in  the  habit  of  getting  intoxicated,  made  213. 

at  the  times  of  hil  purchases  of  liquor.  Neither  can  evidence  be  received  to 

that  he  wanted  it  for  a  patient  and  for  prove  sales  subsequent  to  the  commence- 

medical  purposes,  does  not,  in  the  ab-  ment  of  the  suit.     Kearney  t/.  Fitzgerald, 

sence  of  proof  to  the  contrary,  raise  the  43   Iowa.  580.    But  see  Bean  v.  Greeo, 

presumption  that  it  is  a  sale  to  the  pa-  where  it  was  held  that  such  evidence  may 

tient.     Boyd  v.  Watt,  27  Ohio  St.  259.  be  received  and  considered  by  the  jury. 

To  make  the  seller  liable  it  is  not  but  only  in  assessing  exemplary  dam- 
necessary  that  he  should  compel  the  pur-  ages. 

chaser  to  drink,  or  use  any  artifice  to  The  N.Y.  Civil  Damage  Act  has  no  ex- 
cause  him  to  drink,  or  that  he  should  tra-territorial  effect.  Where  a  resident  of 
know  that  such  person  would  get  drunk.  Vermont  came  to  New  York,  got  drunk, 
Barnaby  v.  Wood,  50  Ind.  405.  went  home  again,  and  did  damage  to 

Whenever  damages  are  claimed  under  A.'s  property,  held  that  A.  could  not  re- 

these  statutes  direct  proof  is  necessary  to  cover  from  the  seller  of  the  liquor  in  N. 

show  that  the  provisions  of  the  statute  Y.    Goodwin  v.  Young,  34  Haa  (N.  Y.), 

have  been  violated.     It  has  even  been  252. 
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jMbition.       CIVILIZATION^CIVILITER— CLAIM.      jXflalUnu 

uiviiIZATIOH. — The  art  of  civilizing  or  the  state  of  being  civi- 
lized ;  refinement ;  culture.*  A  law ;  an  act  of  justice  or  judg- 
ment which  renders  a  criminal  process  civil ;  performed  by  turning 
an  information  into  an  inquest,  or  the  contrary.^ 

CIVILIT^iR. — Civilly ;  opposed  to  criminaliter  or  criminally.* 

CUVniTEE  MOETTTIS.— Civilly  dead.  The  legal  punition  or 
extinction  of  a  person's  rights  and  capacities  among  his  fellow* 
members  of  society."* 

CIVIL  BIOHT&    See  CONSTITUTIONAL  Law. 

« 

CLADL — Claim  is  a  challenge  by  a  man  of  the  propriety  or 
ownership  of  a  thing  which  he  has  not  in  possession,  but  which  is 
wrongfully  detained  from  him.*  In  its  ordinary  sense  a  claim 
imports  the  assertion,  demand,  or  challenge  of  something  as 
a  right,  or  it  means  the  thing  thus  demanded  or  challenged.* 
The    possession  of  a  settler   upon  wild   lands  belonging  to  the 

1.  Webster's  Diet.  position  to  criminal  process;  as  sheriffs 

Civilization  is  a  term  which  covers  sev-  who  execute  process  at  their  peril  are 

eral  states  of  society.     It  is  relative,  and  answerable  civiliUr  for  what  they  do  upon 

has  not  a  fixed  sense;  but  in  all  its  ap-  it;  or  a  man  may,  without  his  own  faulty 

plications  it  is  limited  to  a  state  of  soci-  be  possessed  of  a  horse  which  has  been 

eiy  above  that  among  the  Indians  of  stolen,  but  nevertheless  he  is  answerable 

whom  we  are  speaking  (Miami  tribe).    It  Hviliter  to  the  true  owner  of  it.     Browa 

implies  an  improved  and  progressive  con-  Bush  t/.  Sceinman,  z  Bos.  &  Pul.  409. 

dition  of  the  people  living  under  an  or-  4.  Abbott's  Law  Diet, 

ganized  government,  with  systematized  A  man  Is  said  to  be  civilly  dead  when 

Ubor,  individual  ownership  *of  the  soil,  he  has  been  attainted  of  trsason  or^el- 

individoal    accumulations    of    property,  ony,  and  in  former  times  when  he  ab- 

hamane  and  somewhat  cultivated  man-  jured  the  realm  or  went  into  a  monastery, 

ners  and  customs,  the  institution  of  the  The  33  &  34  Vict.  c.  23  provides  that 

family,  with- well  defined  and  respected  after  the  passing  of  that  act  no  confes- 

domestic  and  social  relations,  institutions  sion.     inquest,   verdict,    conviction,    or 

of   learning,    intellectual    activity,    etc.  judgment  ol  or  for  any  treason  or  felony. 

We   know    historically  that    the    North  or  felo  de  se,  shall  cause  any  attainder 

American  Indians  are  classed  as  savage  or  corruption  of  blood  or  any  forfeiture 

and  not  as  civilized  people;  and  that  in  or  escheat.     Wharton.     In  New   York  it 

fact  it  is  problematical  whether  they  are  seems  that  a  person  convicted  of  felony 

susceptible  of  civilization.     Ftr  Perkins,  and  sentenced  to   imprisonment  in   the 

J.,  19  Ind.  56.  State  prison  for  life  is  civiHter  moriuis. 

B.  Harris.  Trent  v.  Wood,  4  Johns.  Ch.  (N.  Y.)  228; 

S.  Bottvier's  Law  Diet.  Plainer  v,  Sherwood,  6  Johns.  Ch.  (N.y.) 

The  term,  with  its  opposite,  criminali-  118;  Graham  v.  Adams,  2  Johns.  Cases 

Ur,  occurs  in  the  civil  law,  from  which  (N.  Y.),  408. 

source  they  wer^  introduced  (most  prob-  A  person  attainted  under  the  Attainder 

ably  tbronga   Bracton)  into  the   law  of  Act  of  ijqg  is  tiviUftr  mctiuis,    Jackson 

every  land.     Burrill.     It  is  used  to  dis-  v,  Cablin,  2  Johns.  Rep.   (N.  Y.)  248. 

tinguish  civil  actions  from  criminal  pros-  But  a  p«rson  found  to   be  an  habituid 

ecutions.     The  distinction  between  an-  drunkard   is  not  civilly  dead,  so  as  to 

swering  dviliter  and  criminaliier  for  acts  transfer  his  rights  and  responsibilities  to 

injurious  to  others  is  this:  In  the  latter  his  trustees  as  administrators.    Steel  v. 

case  the  maxim  actus  non  facit  reujn  nisi  Young.  4  Waits  (Pa.),  459. 

mens  sit  rta  applies;  but  in  the  former  A.  Stowell    v.    Lord    Zouch,    Plowd. 

the  inttnt  is  immaterial  if  the  act  done  359. 

is   injurious    to   another.     Hay  craft   v.  6.  Fordyce  v,  Goodman,  20  Ohio  St.  14; 

Creasy.   2  East,    T04.    In  a  man's  civil  s.  c.,  4  Sandf.  Ch.  381;  Scott  v.  Perley,  98 

character  or  position,  or  by  civil  in  op-  Mass.  511;  Douglass  v.  Beasly,  40  Ala. 
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147.  Where  in  a  statute  the  words  dalmi  and  Sifeeti. — A  power  of  at« 
'*  damage"  and  ''  claim"  were  used,  the  torney  to  sell  **  claims  and  effects"  can- 
court,  in  discussing  the  general  significa-  not  be  construed  to  authorize  the  sale  of 
tion  of  the  terms,  says:  *'*  Damage  '  and  land  or  real  estate.  De  Cordova  v. 
'  claim  '  are  words  having  a  well-defined  Knowles,  37  Tex.  19. 
meaning  in  statutes  and  legal  instru-  Claims  and  Dsmands — In  a  Deed. — 
ments.  And  for  so  much  as  they  right-  Where  a  deed  contained  a  covenant  to 
fully  convey,  for  so  much  is  the  city  (de-  save  harmless  certain  premises  against 
fendaht)  bound.  '  What  is  a  claim  ?  It  all  actions,  suits,  claims,  and  demands 
is,  in  just  judicial  sense,  a  dem^d  of  whatsoever,  both  in  law  and  equity, 
some  matter,  as  of  rights  made  by  one  which  might  be  made,  etc.,  by  H.  W.  P. 
person  of  another,  to  do  or  forbear  to  do  or  T.  B.  W.  P.,  breaches,  1st,  that  H. 
some  act  or  thing  as  a  matter  of  duty.*  P.  P.  claimed  to  have  a  right  and  title  to 
Prigg  V,  Pennsylvania,  16  Peters  (U.  S.),  the  premises,  entered  and  cut  trees,  etc.; 
615.  The  plaintiffs  may  claim  no  more  2d,  that  certain  title-deeds  relating  to  the 
of  the  city  (defendant)  than  the  law  will  premises  were  withholden  by  A.  W.  at 
give  them  as  a  matter  of  right.  .  .  .  The  the  instance  and  through  the  claim  and 
parties  are  remitted  then  to  the  settled  demand  of  T.  B.  W.  B. ;  htld^  that  the 
rules  of  law  to  find  how  great  is  the  acts  upon  which  the  breaches  were  as« 
right,  how  onerous  the  duty. "  Coster  «/.  .  signed  were  claims  in  law  within  the 
Mayor  of  Albany,  43  N.  Y.  413.  A  meaning  of  the  covenanL  Fowle  v. 
claim  is  the  means  by  or  through  which  Welsh,  i  Barn.  &  Cr.  29. 
the  claimant  obtains  the  possession  or  In  a  Will — Bank  Stock  not  Embraced. — 
en joyment  of  the  thing  sought.  It  is  the  Where  a  testator,  after  several  legacies 
means  to  an  end,  and  not  the  end  itself,  of  bank  stock  and  other  stock  and  money. 
It  is  true  the  word  may  somewhat  stand  concluded  his  will:  *'  The  remainder  of 
for  the  subject  claimed;  and  so  may  vay  worldlf  substance^  QOXi^\s\Sxi^  oi  {'QxtiK- 
cause  for  effect.  The  distinction  be-  ture,  bedding,  etc.,  I  give  to  my  two 
tween  the  two  is  somewhat  important,  daughters,  to  be  divided  between  them, 
notwithstanding.  Therefore,  before  as-  ...  These,  with  all  money  of  mine  that 
signment  a  widow  had  no  estate  in  the  may  remain  in  bank  at  the  time  of  my 
lands  of  her  husband;  her  right  is  a  mere  death,  with  all  claims  or  demands  of 
chose  in  action,  which  cannot  be  sold  up-  whatever  nature,  I  give  to  my  two 
on'executicAi  at  law.  Until  that  time  it  daughters."  and  testator  had  several 
is  strictly  a  claim.  Lawrence  v.  Miller,  shares  of  bank  stock  and  other  stock  not 
2  Comst.  (N.  Y.)  254.  specifically  bequeathed,  held^    that    they 

Gonnter-olaim. — The     word     "  claim"  did  not  pass  under  the  above  bequest, 

has   been   considere4  a  "word  of  art."  Delamaier's  Es.,  i  Whart.  (Pa.)  262. 

[Counter-claim^  has  been  styled  an  **  in-  Arbitration  of. — Where  by  the  terms  of 

elegant   compound,"  like    '' counter  de-  a  submission  to  arbitrators  they  were  to 

mand,"   '*  counter- security,"  etc.)    And  hear  proofs  and  allegations  of  and  rtyn^-^ic- 

its       popular      signification      and      use  ing  all claimM^arising  out  of  tkr partnership, 

would  hardly  include  recoupment  in  every  and  for  a  final  settlement  of  all  differences 

case.     A  counter-claim  must  be  a  cause  between  the  parties,  an  award  will  not  be 

of  action,  a  "  cross  demand."    The  de-  set  aside,  although  the  arbitrators  open 

fendant  can  have  no  "  claim,"  properly  an  account  which  had  been  settled  as  an 

speaking,  arising  solely  out  of  the  plain-  account  stated  twenty-three  years   pre- 

tiff's  cause  of  action.    Kneedler  v.  Stern-  vious  to  the  submission,  notwithstanding 

bergh,  10  How.  Pr.  (N.  Y.)  72;  Bates  v,  the  opening  of  such  account  was  objected 

Rosekrans,  37*N.  Y.  409.  to  on  the  hearing.     Emmet  z/.  Hoyt,  17 

Claimi    Indndas    Kotos.  —  Where    an  Wend.  (N.  Y.)  410. ' 

agreement  stipulated  that  "neither  party  Lawfol    Claims. — A    bond   reciting   a 

would  take  any  advantage  of  the  Statute  conveyance  of  land  and  covenanting  to 

of  Limitations  having  run,  or  b^ng about  indemnify  and  save  harmless  the  obligee 

to    run,   upon   the  other's    claims,    but  against  all   actions  brought  for   the  re- 

would  thereafter  settle  without  any  ob-  covery  of  the  land,  and  against  all  costs 

jection  on  that  account,"  and  a  party  to  and  expenses  in  consequence,  is  an  in- 

the  agreement  sought  to  recover  on  two  demnity  only  against  all  lawful  claims^ 

notes,  against  which  the  statute  had  run,  and  the  breach  assigning  the  bringing  of 

H  was  held  the  notes  were  included   in  a  suit,  and  without  alleging  title  in  the 

tne  time  claims,  and  were  clearly  within  party  prosecuting,  will  not  give  a  right 

the  agreement  of  the  parties  excepting  to  recover.     Luddington    v,    Pulver,   6 

them  from  the  effect  of   the  Statute  of  Wend.  (N.  Y.)  404. 

Limitations.    Noyes  v,  Hull,  28  Vt.  645.  Indemnity  against  Olaims. — In  an  action 
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on  a  cootnct  to  indemnify  and    save  With  these  restrictions  the  exercise  of 

harmless  against  the  claim  or  demand  of  the  ordinary  legislative  discretion  in  the 

a  third  person,  the  plaintiff  must  show  management  of  the  claims  is  not    pro- 

that    he  has    been    actually  damnified,  hibited.    Darby  v,  Wright,  3  Blatchf.  (U. 

Aberdeen^.  Blackmar,  6  Hill  (N.  Y.),  324;  S.  C.  C.)  170. 

Lloyd  V,  DImmack,  26  W.  R.  458.  In  Aets  of  CongTMi. — When  Extends  to 

Ib  Coastitatioiis. — ^The  constitution  of  Bounty  Land. — The  word  *'  claim/'  in  the 
Ohio  provides  that  no  money  shall  **be  ist  section  of  the  act  of  March  3,  1823 
paid  on  any  claim^  the  subject-matter  of  (adjudging  every  person  guilty  of  felony 
which  shall  not  have  been  provided  for  who  shall  transmit  to  or  present  at,  or 
by  preexisting  law,  unless  such  .  .  .  cause  to  be  transmitted  to  or  presented 
claim  be  allowed  by  two  thirds  of  the  at,  any  office  or  officer  of  the  Gqvern- 
members  elected  to  each  branch  of  the  ment  of  the  United  States,  any  deed, 
general  assembly."  The  act  of  March  30,  writing,  etc.,  in  support  of  or  in  relation 
1864,  providing  for  the  appointment  of  to  any  claim,  with  intent  to  defraud  the 
commissioners  to  examine  claims  grow-  United  States,  etc.),  is  not  limited  to  a 
iDg  oat  of  the  "  Morgan  raid,"  and  pre-  demand  for  money,  but  extends  to  such 
scribing  their  duties,  was  not  passed  by  a  claim  to  bounty  land.  United  States 
a  two*thirds  vote.  The  commissioners  v.  Wilson,  4  Blatchf.  (U.  S.  C.  C.)  385. 
having  allowed  plaintiff's  claim  on  man-  Whon  Hot  within  Aet  ef  Congress  do- 
damus  by  him  against  the  auditor  of  the  elaring  all  Transfers  and  Assignments 
State  to  compel  payment,  it  was  held  that  Absolutely  Vnll  and  Void  unless  made 
under  the  provisions  of  the  constitution  After  Allowaaoo  of  Claim. — The  term 
(xw/m)  the  claim  could  not  be  paid  out  of  "  claim,"  as  used  in  section  3477  of  the 
the  State  treasury  till  allowed  by  the  con-  Revised  Statutes,  does  not  include  claims 
current  votes  of  two  thirds  of  the  mem-  for  supplies  furnished  the  Oregon  expe- 
bcrs  elected  to  each  branch  of  the  general  dition  to  protect  the  emigrants  of  1854, 
assembly.  The  court  say:  "  The  word  at  least  after  the  act  of  Congress  pro- 
as here  used  (in  the  constitution)  is  by  viding  for  their  payment.  Dowell  v, 
implication  limited  to  claims  against  the  Grtswold,  4  Sawy.  (U.  S.  C.  C.)  217. 
Suie  of  a  pecuniary  character.  ...  In  City  Charter — Torts  not  Included. — 
Claims  for  the  payment  of  money  may  A  provision  that  no  action  shall  be 
be  preferred  against  the  State  on  various  maintained  against  the  defendant  city 
grounds.  They  may  be  either  of  a  legal  "  upon  any  claim  or  demand  "  until  it 
or  of  an  equitable  character.  •  .  «  AH  shall  first  have  been  presented  to  the 
sach  demands  against  the  State  for  the  common  council  for  allowance,  h<ld 
payment  of  money,  whatever  be  their  not  to  include  actions  for  personal  torts. 
character  or  origin,  are,  we  think,  claims  Kelly  v,  Madison,  43  Wis.  638. 
within  the  meaning  of  the  constitution."  In  Btatuto.— States— When  Synonymous 
Fordycev.  Godman,  20  Ohio  St.  114.  with  Demand. — In  an  "act  tg  regulate 

The  act  of  the  legislature  of  New  the  settlement  of  the  estate  of  deceased 
York,  passed  December  14,  1847,  to  re-  persons,"  the  words  claimant  and  claim 
lease  the  prior  Hen  of  the  State  on  the  are  used  as  synonymous  with  the  words 
Hudson  &  Berkshire  Railroad,  does  not  creditor  and  legal  demand.  Gray  v.  Pal- 
violate  the  4th  section  of  the  7th  article  mer.  9  Cal.  616.  So  in  a  probate  act.  Mc- 
of  the  constitution  of  New  York  of  1846,  Causland's  Es.,  52  Cal.  568.  But  th^ 
which  forbids  the  release  or  compromise  word  "  claims,"  as  used  in  the  act,  does 
of  the ^/tff 0srj  of  the  State  against  any  in-  not  embrace  mortgage  liens.  Fallon,  v. 
corporated  company,  to  pay  the  interest  Butler,  21  Cal.  25.  But  a  note  secured  by 
and  redeem  the  principal  of  the  stock  of  a  mortgage  is  a  claim  against  the  estate. 
the  State  theretofore  loaned  or  advanced  Ellis  v,  Polhemus,  27  Cal.  350. 
to  such  company,  and  provides  that  Synonymous  with  Causa  of  Aetion. — 
such  claims  shall  be  fairly  enforced.  The  The  word  "  claim  "  and  the  phrase 
constitution  only  requires  that  claims  "cause  of  action"  relate  to  the  same 
originating  in  loans  of  State  credit,  made  thing  and  have  one  meaning.  When  the 
t>efore  its  adoption,  ^nd  the  securities  plaintiff  has  a  "  claim"  for  damages  (un- 
taken  on  such  loans  shall  be  held  as  the  der  a  right  given  in  a  city  charter),  when 
property  of  the  State,  and  be  managed  it  is  stated  in  a  complaint,  it  is  technically 
for  its  direct  pecuniary  benefit,  and  shall  a  "  cause  of  action."  Minick  v.  City  of 
not  be  released,  reduced,  or  surrendered  Troy.  83  N.  Y.  516. 
for  the  T>enefit  of  the  borrowing  corpora-  Limitation  of — Under  Kentucky  statute 
Uons,  in  disregard  of  the  pecuniary  inter-  claim  means  a  verbal,  written,  or  other  in- 
est  of  the  State  in  its  distinct  and  single  timation  of  the  demand,  either  express  or 
chancter  of  a  creditor  of  the  corporation,  by  some  distinct  communication  that  the 

875 


/ 


DeflniUoB.  CLAIM.  mnaittm 

a 

United  States  Government;  also  the  lands  themselves  so  pos- 
sessed.* '  t 


debt  exists.  Pea  v.  Wagoner,  5  Hayw.  taken  and  held  nnder  a  elaim  of  HiU, 
(Tenn.)  14;  Johnson  v.  Dew,  5  Hayw.  The  terms  are  not  synonymous.  To 
(Tenn.)  69.  In  California  a  verbal  al-  constitute  the  former  a  paper  tit]^  is 
lowance  of  a  claim  against  an  estate  by  requisite  in  the  partv  cLatming,  but  the 
an  executor  or  administrator  gives  the  latter  may  exist  wholly  in  parol.  Ham* 
claimant  no  cause  of  action.  Pitte  v,  ilton  v,  Wright,  30  Iowa,  480. 
Shipley.  46  Cal.  154.  In  Missouri  the  In  Pleading. — In  Wisconsin  a  state- 
statute  barring ''claims**  applies  to  fees  ment  in  an  affidavit  of  appellant's  attor- 
of  circuit  attorneys  omitted  in  original  ney  that  "  appellant  claims  and  alleges" 
cost  bills,  and  demanded  on  supplement-  certain  facts,  is  not  evidence  of  such 
ary  cost  bills.  Missouri  z/.  Draper,  48  facts.  Amory  v,  Amory,  26  Wis.  153. 
Mo.  56.  In  Alabama  the  complaint  must  contain 

In  AttaohmAnt  Aet. — A  statute  which  an  averment  of  the  ownership  by  plaintiff 

provides  that  in  attachment  proceedings  of  the  claim.  Donglass  v.  Beasly,  40  Ala. 

' '  any  person  claiming  property,  etc.,  may  142. 

interplead,*'  includes    only   those    who  "Clainiing  Tinder." — On  a  purchase  of 

claim  to  own  the  property  attached.    A  lands  which   were  under  mortgage  the 

garnishee  of  a  debt  has  no  such  claim.  purchaser  paid  the  principal  and  interest 

In   Tort  and  Contraot. — "Claim,**   as  due  on  the  mortgage  and  took  aeon  vey- 


used  in  the  New  York  Code,  authorizing 
an  attachment,  does  not  apply  to  a  prt. 
Saddlesvene  v.  Arms,  32  How.  Pr.  (N. 


ance,  in  which  mortgagor  and  mort^ 
gagee  joined,  of  the  premises,  and  of  the 
mortgagor's  equity  of  redemption  and  all 


Y.)  280.  An  affidavit  for  a  ca/iax  which  the  residue  of  his  interest.  /T//;/,  that 
sets  out  a  claim  against  defendant  by  the  purchaser  was  a  person  "claiming  un- 
reason of  his  having,  as  superintendent  der'  a  mortgage  within  stat  7  W.  IV.  and 
of  a  railroad  company,  collected  moneys  i  Vict.  c.  28;  and  that  the  twenty  years' 
belonging  to  the  company,  and  failed  on  limitation  under  stat.  3&4  W.IV.c.27,s.2, 
demand  to  account  for  and  pay  over  the  ran  from  the  paying  off  of  the  mortgage 
same,   makes  out  a  case  of   an  action    and  interest.     Doe  v,  Massey,  17  Ad.  & 

Ell.  374. 

Tinder  Whom  They  Claim. — A  covenant 
in  a  deed  by  the  grantors' that  the  land  is 
free  from  all  incumbrances  done  or  suf- 
fered by  "  those  under  whom  they  claim," 
refers  to  those  from  whom  they  derive 


"arising  upon  contract,"  within  the 
meaning  of  that  phrase  in  the  Michigan 
statute.  In  re  Stephenson,  32  Mich.  60. 
In  a  Wisconsin  statute  the  word  "ac- 
count'* refers  only  to  demands  arising 
out  of  some  express  or  implied  contract, 
or    of     some     fiduciary     relation,     and    title,  while  a  similar  covenant  against 


"  claim '^  and  demand,  in  the  same 
statute,  are  said  to  refer  only  to  such  ac- 
counts. Stringham  v.  Supervisors,  24 
Wis.  594. 

In  Belatlon  to  Land  and  Land  Titles. — 
An  unassigned  dower  interest  in  land  is 
neither  a  title  nor  an  estate  in  the  scien- 
tific sense  of  those  terms,  but  is  an  ad- 
verse "  claim,"  which  the  holder  may  be 
called  upon  to  defend  under  the  statute 
relating  to  the  quieting  of  titles.  Benoist 
V.  Murrin,  47  Mo.  537.  Under  the 
California  revenue  act  of  1861,  a  person's 
"  claim  to  and  possession  of  "  lands, or  his 
"  daim  to  "  or  his  "  possession  of  "  such 


the  acts  of  "all  claiming  under  him" 
would  probably  be  construed  to  have 
a  different  signification,  and  would  not 
be  held  to  include  a  vendee  of  the  entire 
estate  of  the  grantor.  Williamson  v. 
Hall,  62  Mo.  405. 

See,  generally, Camp  z^.Grant,  21  Conn. 
41;  Oicott  V,  Wood,  14  N.Y.  32;  Fellmes 
V,  Clay,  4  Ad.  &  Ell.  (N.  S.)  319;  Queen 
V.  Guardians,  etc.,  L.  R.  9  Q.  B.  383. 

1.  Claimi  on  Pnblio  Lands. — When  used 
in  connection  with  public  lands,  "claim" 
has  a  known  and  definite  signiQcation. 
It  refers  to  the  settler's  right  or  improve- 
ment on  a  tract  of  land,  the  fee  of  which 


lands,  may  be  assessed  for  taxation.  The    is  in  the  government.     Bauman  v.Torr, 
term  "claims  "  means  not  only  an  asser-    3  Iowa,  571. 


tion  of  title  to,  but  an  actual  possession 
of  the  land  claimed.  People  v.  Frisbee, 
31  CaU  146.  In  lirma^  to  constitute  an 
adverse  possession  under  the  statute,  it  is 
not  necessary  that  the  party  must  have 
taken  and  held  possession  under  cohr  of 


HUe.    Such   pouession  is    sufficient 


The  possessory  claims  of  settlers  on 
the  public  lands  have  been  recognized 
as  valid,  and  as  proper  subject-matter 
of  sale  and  transfer.  To  constitute 
a  valid  claim  to  unsurveyed  public 
lands  the  eiaim  must  be  so  plainly 
enacted  and  designated  as  to  be  disttn- 
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CLAIMANT— CLAIM  OF  COMISANCE— CLANDESTINE. 

• 

CLADEAVT. — ^A  person  who  makes  a  claim  in  an  administrative 
capacity.  The  plaintiff  in  the  old  action  of  ejectment  was  called 
the  "claimant."^  A  person  authorized  and  admitted  to  defend  a 
libel  brought  in  rem  against  property.* 

CLAIM  OF  COinSAHCE.— In  Fraotioe. — An  intervention  by  a 
third  person  demanding  jurisdiction  of  a  cause  which  the  plaintiff 
has  comn\enced  out  of  the  claimant's  court.* 

CLAIM  OF  LIBEBTT.~-A  suit  or  petition  to  the  queen  in  the 
court  of  exchequer  to  have  liberties  and  franchises  confirmed  there 
by  the  attorney-general.* 

CLASSBSTIHE. — Withdrawn  from  public  notice  for  an  evil  pur- 
pose;  kept  secret ;  hidden ;  private.^  • 

guished  from  adjacent  lands.     Sergeant  claim  to  the  property  under  the  claim 

V.  Kellogg,  lo  111.  273.  laws  of  the   State.    Adams  v.  Worrill, 

A  **  cbdm"  on  the  public  lands  is  a  46  Ga.  295. 

good  consideration  for  a  contract.     Starr  Under  a  claim  for  property  act,  the 

V.  Burgess,  i  Mow.  (la.)  438.  person  of  whose  claim  the  sheriff  is  noti- 

In  the   possession   of  occupants    the  fied  (in  accordance  with  the  act)  is  *'the 

public  lands  of    the   United  States  are  claimant,"  and  none  other  is  permitted 

treated  as  the  property  of  the  individuals  to  ,8ue  on  the  bond  in  the  name  of  the 

occupying  them  as  much  as  if  they  owned  sheriff.     Stewart  v.  Ball,  35  Md.  209. 

them  in  fee,  except  that  no  disposition  Pnbllo   Lands  —  Prs-omptioner   not   a 

of  them  can  be  made  so  as  to  affect  in  Olaimaat. — A  claimant    of    public    land 

any  way  a  title  that  may  be  derived  from  within  the  meaning  of  the  third  section 

the   United  States,  and  it  would  seem  of  the  act  of  Congress  granting  a  right 

that  in  an  action  of  eiectment  for  the  of  way  over  the  public  lands  to  the  Union 

possession  of  a  *' claim  '  it  is  only  neces-  and  Central  Pacific  R.  Cos.  is  one  who 

sary  for  the  plaintiff  to  deduce  a  regular  -has  an  interest  in  the  land  recognized  by 

title  from  the  first  occupant  (unless  his  the  laws  of  the  United  States.     One  who 

claim  has  been  abandoned),  who  is  con-  is  a  pre-emptioner,  but  has  not  paid  for 

sidered  as    the    fountain    of    the    title,  the  land,  is  not  such  claimant.    Western 

which  will  prevail,  unless  opposed  by  a  Pac.  R.  Co.  v.  T^is,  41  Cal.  489. 

government    title,    when    it    vanishes.  Pension  Aets. — Where  the  offence  de< 

Tenney  v.  Saunders.  5  III.  527.  scribed  in  an  act  of  Congress  is  *'with- 

A  contract  concerning  an  interest  in  a  holding  from  a  pensioner  or  other  claim- 
claim  is  treated  as  personalty,  and  pertains  ant  the  whole  or  any  part  of  the  claim 
to  die  administrator  of  the  estate,  and  the  allowed  or  due  said  pensioner  or  claim- 
right  or  interest  will  descend  to  the  heir  of  ant,"  an  indictment  thereunder  charging 
t£  decedent.  Stewart  v,  Chadwick,  8  the  defendant  with  withholding  certain 
Iowa,  463.  A  party  selling  such  a  "  claim"  money  which  he  as  agent  had  received 
warrants  the  title:  and  if  the  title  fails  he  is  from  the  United  States  by  the  collection 
liable  at  least  for  the  purchase-money  and  of  claims  for  "pay  and  bounty"  and 
interest.    Bauman  cf. Torr,  3  Iowa,  571.  "arrears  of  pay  and  bounty"  cannot  be 

1.  Rapalje's  Law  Diet.  sustained.    The  word  "  claimant "  in  the 

%.  Bouvier's  Law  Diet.  act  means  a  person  who  under  the  act 

Boa»ms01s|]iiaat  is  one  who  supposes  of  July  4,  ^864,  has  a  claim  before  the 
that  he  has  a  good  title  and  knows  of  no  pension  ofilce.     United  States  v,   Ben- 
adverse  claim.    Morrison  v.  Robinson,  ecke,  8  Otto  (U.  S.),  447. 
31  Pa.  St.  459.  8.  Bouvier's  Law  Diet. 

la  8tatats.^To  make  one  a  "  claimant'*  4.  Wharton's  Law  Die. 

of  property  within  the  meaning  of  a  sec-  6.  Webster's  Diet. 

tion  of  an  act,  giving  the  claimant  the  Olaadastl&o  Mortgagsf.— Statute  of  4  & 

same  right  to  attack  a  fi.  fa.  for  want  5  Wm.  &  Mary,  c.  16,  a.d.  1692,  enacted 

of  pay^ment  of  taxes  as  the  defendant  that  if  any  person  having  once  mortgaged 

bad,   so  as  to  file  the  counter  affidavit  Ins  lands  for  a  valuable  consideration 

there   provided  for,  he   must  put  in  a  snail  again  mortgage   the   same  lands 
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DeflnitioB.                                CLASS— CLA  USE.  Beilaitl«i« 

CLASS. — ^A  number  of  persons  or  things  ranked  together  for  some 
common  purpose,  or  as  possessing  some  attribute  in  common.^ 

CLATTSE. — A  part  of  a  treaty ;  of  a  legislative  act ;  of  a  deed ;  of 
a  will  or  other  written  instrument.    A  part  of  a  sentence.^ 

or  any  part  thereof  to  any  person,  the  classifying  cities  according  to  their  popn- 
former  mortgage  being  in  force,  and  shall  Ifition,  is  constitutional, 
not  discover  in   writing  to  the  second  2.  Bouvier's  I^w  Diet, 
mortgagee  the  first  mortgage,  such  mort-  It  has  been  suggested  that  a  clause 
gagor  so  again   mqrtgaging   his    lands  must  mean  something  self-contained  and 
shall  have  no  relief  or  equity  of  redemp-  independent,  which  when  presented  on 
tion  against  the  second  mortgagee.     But  paper  would  have  a  meaning  by  itself, 
this  act  is  not  to  bar  of  her  dower  any  without  reference  to  the  contezL     I  do 
widow  who  does  not  legally  join  her  hus-  not  know  any  law  which  says  that  that 
band  in  such  second  mortgage.  Wharton,  is  the  necessary  meaning  of  the  word 
In  Statats— " Glandeitinely  Provided."  "clause."    When  I  read  an  enactment 
— Construction  of  a  statute  to  prevent  speaking  of  a  devise,   that  is  to    say, 
parish  officers  from  clandestinely  provid-  speaking  of  a  will  or  any  clause  in  a  will, 
ing  a  premium,  to  bind  out  poor  children  I  naturally  infer  that  the  word  **  clause" 
without    the    sanction    of    the  justices,  there  means  some  collocation  of  words 
King  V,  Inhabitants  of  St.  Paul,  lo  Barn,  in  the  will  which,  when  removed  out  of      y 
&  Cress.  12.  the  will,  will  leave  the  rest  of  the  "will  in- 
1.  Bouvier's  Law  Diet.  telligible.  I  know  no  rule  which  says  that 
In  a  LibeL — An  action  for  a  libel  does  the  clause  itself  must  be  capable  of  being 
not  lie  for  publication  alleged  to  affect  read  as  a  document  by  itself  if  taken 
the  individual  characters  of  persons  and  alone.     The  main  object  is  to  see  if  that 
the  trade  or  business  carried  on  by  them,  which  you  obliterate,  which  you  claim  the 
if  on  its  face  it  does  not  point  at  the  in-  right  to  obliterate,  dejure  under  the  stat- 
dividuals  intended  otherwise  than  that  ute,  is  something  in  the  first  place  which 
they  pursue  a  particular  trade  or  business  you  can  obliterate  de  facto;  because  if  the 
in  a  specified  section  of  a  city;  the  pub-  obliteration  cannot  be  made  de  fcteto,  then 
lication  affecting  a  class  of  persons,  no  of  course  the  statute  allowing  it  to  be 
individual  of  that  class  is  enutled  to  sus-  made  must  be  inoperative.     Earl  Cairns, 
tain  an  action  for  the  publication.   White  Lord  Chancellor,  in  S  win  ton  v,  Bailey, 
V,  Delavan,  17  Wend.  (N.  Y.)  49.  L.  R.  4  App.  Cases,  77,  where  it  was  held 
Oi&oial  Bond. — Where  » statute  directs  that  J.  E.  having  made  a  will  in  which 
an  official  bond  to  be  payable  to  a  class  he  devised  his  bouse,  lands,  and  tene- 
of  official  persons,  it  may  and  ought  to  ments  to  his  mother  *^  EliMabeth  E,^  her 
be  taken  to  them  by  their  name  of  office;  heirs  and  assigns  forever,"  and  he  after- 
and  in  that  name  they  may  sue  on  it.  ward  struck  his  pen  through  the  words 
Justices  V.  Armstrong,  3  Dev.  (N.  Car.)  *'her  heirs  and   assigns  forever,"   that 
284.  this  was  under  the  7th  section  of  the  Stat- 
in Statute. — Where  a  section  of  a  stat-  ate  of  Frauds  (29  Car.  II.  c.  3)  a  valid  re- 
nte extends  the  word   *' person"   to    a  vocation  by  obliteration  of  a  hSsKi^  in  his 
dass  of  persons  as  well  as  to  individuals,  will,  and  that  the  word  "clause"  in  the 
the  poor  of  a  parish  are  a  class  of  persons  first  part  of  said  section  may  properly  be 
within  the  meaning  of  that  section.    Col-  read  *'  part." 

lege  of  St.  Mary  Magdalen  v.  Atty.-Gen.,  In  Statntss. — The  word  depends  largely 
6  H.  L.  Cases,  189.  for  its  meaning  on  the  connection  in 
StatntoSalatingto  ClasBM— Whan  Pnb-  which  it  is  employed.  It  signifies  less 
lie  or  PrivEte. — A  statute  relating  to  per-  than  "purview, '  yet  not  necessarily  less 
sons  or  things  as  a  class  is  a  general  law;  than  a  sentence  viewed  grammatically, 
one  relating  to  particular  persons  or  As  in  grammar  the  word  "clause"  de- 
things  of  a  class  is  special.  Wheeler  v.  notes  a  part  of  a  sentence,  and  qualifying^ 
Philadelphia,  77  Pa.  St.  338I  Ingram  v.  words  are  required  to  show  the  particular 
Foot,  I  Ld.  Raym.  708;  Deir  v.  Man-  part  and  how  much;  so  in  legal  language 
ningham,  i  Plowd.  60.  it  is  believed  to  indicate  a  part  of  a  stat- 
Sec  7,  art.  5,  of  the  constitution  of  utory  provision,  the  particular  part  and 
Pennsylvania,  prohibiting  local  or  special  how  much  to  appear  from  the  context, 
legislation,  does  not  prevent  classification  Bishop  StaL  Crimes,  §  53. 
of  municipal  corporations  with  reference  Interpntstion  davM. — A  clause  in  a 
to  taxation,  and  the  act  of  May  23,  1874,  statute  which  has  for  its  object  to  render 
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IMaitioiL  CLA  Y— CLEANSE— CLEAR.  JMlnitioB. 

CLAY. — ^A  soft  earth  which  is  plastic,  or  may  be  moulded  with 
the  hands,  consisting  of  alumina,  the  characterizing  ingredient  to 
which  it  owes  its  plasticity,  and  silica  with  water.  It  is  the  result 
of  the  wearing  down  and  decomposition  in  part  of  rocks  containing 
aluminous  minerals.  Earth  in  general,  as  representing  the  element- 
ary particles  of  the  human  body.^ 

•  • 

CLEANSE. — ^To  render  clean ;  to  free  from  filth,  pollution,  infec- 
tion, guilt,  or  the  like ;  to  clean.^ 

CLEAB. — Free  from  indistinctness  or  uncertainty;  easily  un- 
derstood; perspicuous;  plain.  Without  diminution ;  in  full;  net. 
Free  from  impediment,  obstacle,  embarrassment,  or  accusation.' 

the  meaning  plainer.     Ordinarily  it  occu-  tus;  the  excavations  were  like  those  that 

pics  one  section,  sometimes  at  the  begin-  are  made  for  working  coal  and  metallic 

ning,  sometimes  at    the    end.     Bishop  mines,  and  the  mode  of*  raising  the  clay 

Stat.  Crimes.  §§  54,  55.  was  the  same  as  that  used  in  a  coal-mine, 

SftMtiny  COaiiia  most  frequently  refers  It  was  held  that  the  pits  so  assessed  were 

to  the  main  body  of  a  statute  or  some  clay-mines^    and    therefore   not    ratable, 

leading  provision,  excluding  its  provisos;  King  r.  Brettle,  3  Barn«  &  Adolph.  424. 

it  may  or  may  not  include  an  exception.  2.  Webster's  Diet. 

Bishop  Stat.  Crimes,  g  57.  An  act  of  Parliament  authorizing  per- 

flftvuig  OUuia. — ^A  saving  in  a  statute  sons  to  repair  and  cleanse  a  navigable 

is  only  an  exemption  of  a  special  thing  river  does  not  authorize  them  to  make  a 

out  of  the  general    things    mentioned,  passage  to  a  new  wharf  on  the  river. 

Dwar.  Sut.    513:  Halliswell  v.    Bridge*  Partheriche  v.  Mason,  2  Chitty,  658. 

water,  2  Anderson,  190.  8.  Webster. 

Bq^sallng  OUiis«. — The  common  form  In  Dtflning  Proof. — When  such  terms 

b  where  an  act  says  in  terms  that  such  a  as  cUar^  precise,  explicit,   unequivocal, 

statute,  clause  of  a  statute,  or  provision  and  indubitable  are  used  by  the  courts  in 

of  the  common  law  is  repealed.     Bishop  defining  the  requisite  proof  of  a  particular 

Sut.  Crimes,  §  151  tt  seq.  fact  to  be  made  out  by  verbal  testimony, 

Appoal  dauso. — A  clause  showing  to  it.  is  meant  that  a  conviction  shall  be 

what  places  the  operation  of  the  act  shall  fastened  in  the  minds  of  jurors  as  strong 

extend;  a  claus^  showing  from  what  date  as  verbal   testimony  is  able  to  convey, 

the  operation  of  the  act  is  to  commence,  It  is  meant  that  witnesses  shall  be  found 

ami  how  long  it  shall  continue  in  force,  to  be  credible;  that  the  facts  to  which 

Dwar.  Stat,  511.     See,  generally.  Bishop  they  testify  are  distinctly  remembered; 

Crim.  Proc.  §634;  Stat.  Crimes,  §§  52-60,  that  details  are  narrated  exactly  and  in 

82.  126.  196.  due  order,  and  that  their  statements  are 

Claaso  Irritaiit — By  this  clause  in  a  true.     Absolute  certainty  is,  of  course, 

deed  or  settlement  the  acts  or  deeds  of  out  of  the  question.     The  court  below 

a  tenant  for  life  or  other  proprietor,  con-  charged   in   regard  to  an  alleged   parol 

trary  to  the  conditions  of  his  right,  be-  agreement  to  reform  a  written  instrument 

come  null  and  void;  and  by  the  resolu-  that  said  agreement  should  be  made  out 

tive  clause  such  right  becomes  resolved  by    "dear,     precise,     and    indubitable 

and  extinguished.     Bell  Diet.  proof."      Held^    that    these    words,  re- 

OUqm  XoUs  or  Olose  BoUf . — Rolls  pre-  strained  by  their  inherent    limiuttons, 

served  in  London,  containing  the  records  could  do  no  harm.     Spencer  v.  Colt,  89 

of  writs  close — litera  tlausa.     BurriU's  Pa.  St.  Rep.  314. 

Law  Diet.  *'  01oarl7Goiivi]i06d."~In  Collin  v.  Barr, 

1.  Webster's  Diet.  64  Ala.  543,  it  is  said:  '*  Reasonable  zon- 

Clay  lits  and  Kinat. — Where  appellants  viction  or  satisfaction  of  the  mind  is  the 

were  rated  to  the  poor  for  day-pits  which  proper  measure  of  proof  in  civil  cases, 

were    excavations   under   ground    from  *  Clearly'  convinced    lays  down  too  ex- 

whence  glass-bouse  pot-clay  and  fire-brick  acting  a  rule." 

clay    were    extracted.    A  perpendicular  "  Clearly    Establisliad.''— The     words 

shaft  was  sunk  from  the  surface  of  the  "  clearly     esublished     by    satisfactory 

land  for  the  purpose  of  raising  the  clay  proof "  are  equivalent  to  the  expression 

out  of  the  strata,  which  was  done,  by  a  "  established  by  satisfactory  proof  beyond 

fteam-«ngine  and  other  mining  appara-  a  reasonable  doubt."    People  v.  Warden* 
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IMidtloB.  CLEAR.  Yaiiou  KeudagB. 

8  Pac.  Coast  L.  Jour.  X91.  In  that  case  this  agreement  is  not  satisfied  by  the  mak- 
the  court  said:  "  How  can  a  fact  be  said  ing  of  a  deed  with  covenants  of  general 
to  be  clearly  established  so  long  as  there  warranty  and  freedom  from  incumbrances 
is  a  reasonable  doubt  whether  it  has  been  unless  the  grantor  had  the  absolute,  en- 
established  at  all  ?  There  can  be  no  tire,  and'  unincumbered  estate  in  the  land 
*  reasonable  doubt '  of  a  fact  after  it  has  at  the  time  of  the  conveyance.  2  GreenL 
been  clearly  established  by  satisfactory  (Me.)  22;  11  Am.  Dec.  30. 
proof.  *  Clearly/  according  to  Webster  s  Clsar  Title. — A  contract  to  convey  "  by 
definition  of  it,  means  '  in  a  clear  manner,  a  deed  conveying  a  clear  title  that  parcel 
without  obscurity,  without  obstruction,  of  land  on  the  corner  of  A  and  B  streets, 
without  entanglement  or  confusion,  with-  and  owned  by  the  vendors,"  is  not  satts- 
out  uncertainty,'  etc.  And  that  is  doubt-  ficd  by  the  tender  of  a  warranty,  deed 
less  the  sense  in  which  it  is  popularly  un-  conveying  *  that  parcel  of  land  on  the 
derstood.  The  definition  of  *  a  reason-  corner  of  A  and  B  streets  now  owned  by 
able  doubt,*  given  by  Mr.  C.  J.  Shaw,  the  grantors'*  if  there  is  an  incumbrance 
which  has  been  generally  approved  by  on  the  land.  Roberts  v.  Bassett,  los 
the  courts,  is  as  follows:  *  It  is  that  state  Mass.  409. 

of  the  case  which,  after  the  eniire  com-        A  contract  ofexecutors  not  in  pursuanc^^ 

parison  and  consideration  of  all  the  evi-  of  their  official  duty  to  sell  and  convey, 

dence,  leaves  the  jurors  in  that  condition  with  a  clear  and  satisfactory  title,  land  <*', 

that  they  cannot  say  they  feel  an  abiding  the  testator's  estate  the  title  to  which  is 

conviction  to  a  moral  certainty  of  the  truth  in  the  heir,  subject  to  the  payment  of  the 

of  the  charge,  ...  a  certainty  that  con-  testator's  debts  and  legacies  and  charges 

vinces  and  directs  the  understanding  and  of  the  administration,  is  not  necessarily 

satisfies  the  reason  and  judgment  of  those  void,  but  binds  them  individually;  and  if 

who  are   bound  to  act  conscientiously  the  terms  of  the  contract  imply  that  the 

upon   it.'     Comm.  v.  Webster,  5  Cush.  title  is  to  come  from  more  than   one 

320.  A  juror  would  have  no  excuse  for  say  soujrce,  and  may  require  more  than  one 

ing  that  he  did  not  'feel  an  abiding  con-  deed  of  conveyance,  and  the  executors 

ylction  to  a  moral  certainty '  of  the  truth  sell  the  land  under  license  of  the  probate 

of  a  fact  which  had  been  *  clearly  estab-  court,  and  then  to  pass  the  title  tender  to 

lished  by  satisfactory  proof.'   Such  proof  the  other  party,   a  quitclaim  deed  of  it 

in  any  case  would  convince  and  direct  from  the  purchaser  at  the  sale,  with  a 

the  understanding  and  satisfy  the  reason  warranty  deed  front  the  heir,  such  party 

and  judgement  of  a  conscientious  juror."  cannot  avoid  the  contract  either  on  the 

In  Bofsreaoe  to  Lands  and  Estates —  ground  of  its  original  execution  by  the 
Clear  Yearly  Sent. — In  asserting  an  estate  executors  in  their  official  name  or  on  the 
to  be  of  any  cUar  yearly  rent,  the  parties  ground  of  his  dissatisfaction  with  the  form 
should  attend  to  the  meaning  of  the  of  their  making  title  in  its  fulfilment, 
word  "clear"  in  an  agreement  between  Dusel  z/.  Jordan,  104  Mass.  407. 
buyer  and  seller,  which  is  free  from  all  Clear  of  Assessments. — Where  there  is  a 
outgoings,  incumbrances,  and  extraor-  covenant  on  the  part  of  the  grantees  to 
dlnary  charges  not  according  to  the  cus-  pay  the  gpround  rent  free  and  clear  of  all 
tom  of  Uie  country,  as  tithes,  poor-rates,  assessments,  they  are  not  allowed  to  de- 
church-rates,  etc.,  as  these  are  natural  duct  the  same  from  the  rent  due  to  the 
charges  on  the  tenant,  but  subject  never-  ground  landlord.  Peart  v,  Phipps,  4 
theless  to  the  land  tax  and  all  other  out-  Yeates  (Pa.).  386. 

goings,  which,  according  to  such  custom,        Clear  of  Expense. — Where   a  vendor 

ought  to  be  paid  by  the  landlord.     Sugd.  proposed  a  price  for  land  clear  of  all  ex- 

V.  &  P.  (14th  Ed.)  222.  penses,  it  was  held  that  the  purchaser 

Clear  Deed. — A  covenant  to  make  a  should  bear  the  expense  of  making  out 

eUar  deed  when  the  title  is  equally  well  the  title,  the  law  imposing  on  him   the 

known  by  the  vendor  and  the  vendee  is  expense  of  the  conveyance.     Stratford  v. 

performed  by  the  delivery  of  a  deed  con-  Bosworth,  2  Ves.  &  B.  341. 
veying  such  title  as  the  vendor  hath,  al-        Clear    of  Charge. — Under    the   words 

though  it  may  be  but  a  life  estate;  for  "  clear  of  charge  or  reprise"  the  jointure 

he  who  purchases  a  tract  of  land  knowing  cannot  be  limited  clear  of  land  tax.    The 

the  title  to  be  defective,  takes  the  risk  word  "clear"  should  be  construed  in  a 

upon  himself.    Rohr  v.  Kindt,  3  W.  &  S.  power  as  it  would  be  in  an  agreement 

(Pa.)  563.  between  buyer  and  seller,  that  is,  clear  of 

Clear  of  all  Inonmbranooi. — If  there  be  all  outgoings,  etc.,  which  do  not,  accord- 

a  contract  for  the  sale  of  lands  and  the  ing  to  the  custom  of  the  country,  fall  on 

bargainor  agree  to  "make  a  warranty  the    tenant.      Tyrconnell    v,   Ancaster, 

deed  free  and  dear  of  all  incumbrances/'  Ambler,  239;  Arran  v.  Crisp,  12  Mod.  54. 
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"Qear,"  when  used  in  a   jointure,  said  passage-way  to."  The  deed  also  gave 

means  at  the  time  of  making  the  jointure  the  grantee  the  right  to  build  over  the 

and  during  its  continuance.     Tyrconnell  passage-way,  leaving  it  five  feet  wide  in 

V,  Ancaster,  2  Ves.  Sr.  499.  tA<  clear.  The  city  then  quitclaimed  to  A» 

*'To  dear  Land." — In  the  absence  of  the  owner  of  the  land  on  the  other  side 

words  of  limitation,  the  term  "  to  dear/'  of  the  passage-way,  the  right  to  pass  over 

as  applied  to  removing  timbers  from  land,  it,  describing  it  as  five  feet  wide,  as  ap- 

means  to  remove  all  the  timber  of  ever^  purtenant  to  his  estate;  and  afterwards 

size,  except  the  stumps;  and  parol  evt-  conveyed  to  B  the  lot  in  the  rear,  and 

dence  of  a  local  meaning  of  the  word  is  quitclaimed  to  him  all  the  rights  oif  the 

inadmt8sn>le  to  explain  a  written  con-  city  in  the  passage-way.     Held^  that  A 

tract.     Hemper  v.  Pound,  10  Ind.  32.  could  maintain  a  bill  in  equity  against  B  to 

Where  a  contract  requires  that  a  party  restrain  him  from  building  over  the  pas- 
shall  "  clear,  grub,  and  pile  the  brush,  all  sage- way  by  placing  a  wall  in  it,  whereby 
to  be  done  in  good  order,  on  all  '*  the  de-  its  width  was  made  leas  than  five  feet,  it 
scribed  piece  of  land,  through  which  appearing  that  the  passage-way  could  be 
was  a  ravine,  it  is  erroneous  to  admit  built  over  without  such  wall  at  an  expense 
evidence  that  it  was  not  usual  in  the  not  much  larger  than  by  the  mode  pro- 
neighborhood  to  grub  such  ravines,  or  posed.  Tucker  v,  Howard,  122  Mass. 
that  a  farm  would  be  better  without  hav-  529. 

ing  them  grubbed,  especially  when  the  In  WIUs— An&ultiw.— A  devise  of  an 

party  insists  upon  his  right  under  the  annuity  clear  for  A.  means    free  from 

contract  to  have  such  grubbing  done,  taxes.  •  Hodgworth  v.  Crowley,  2  Atk. 

The  word  ''clear"  in  such  connection  376. 

applies  to  brush  too  small  to  be  grubbed,  An  annuity  was  given  by  a  will  clear 

and  not  to  large  trees.     Holmes  v.  Stum-  of  all  deductions,  and  was  directed  to  be 

mel,  15  111.  412.  paid  out  of  certain  sums  of  stock  stand- 

The  words  "clearing  land,"  in  the  ab-  ing  in  testator's  name.     Held^  that  it  was 

sence  of  words  of  limitation,  mean  remov-  not  subject  to  the  legacy  duty.    Oawkins 

ing  therefrom  all  the  timber  of  every  size,  v.  Tatham,  2  Sim.  492. 

but  do  not  include  taking  out  the  stumps;  Where  a  testator  directs  his  executors 

and  under  a  contract  for  all  the  timber  and  trustees  to  pav  certain  annuities  and 

except  walnut  trees  on  certain  land,  the  legacies  "  clear  of  the  property  tax  and 

purchaser  to  pay  a  stipulated  price  for  all  expenses  attending  the  same,"  the 

saw-logs  and  so  much  per  cord  for  wood,  legacy  ought  to  be  paid  by  the  executors 

all  to  be  cut  and  hauled  off  by  him,  **  and  out  of  the  assets  of  the  testator,  and  the 

twenty  acres  of  the   white  land   to  be  annuitants  and  legatees  are  entitled  to 

cleared  and  hauled  off  "  by  htm  by  a  cer-  receive  the  full  amount  of  their  respective 

tain  date,  the  brush  of  whatever  he  should  legacies  and  annuities  without  any  deduc- 

cut  to  be  piled  as  cut,  simply  taking  the  tion  in  respect  of  legacy  duty,    Courtoy 

merchantable  timber  off  and  piling  up  v,  Vincent,  i  Turn.  &  K.  433. 

the  brush    from    that,   leaving   smaller  In  Oontraet. — A  contract  stating  that 

trees  standing,  is  not  sufficient.     Seavey  all  small   remnants  must  be  "  cleared/' 

V.  Shurick,  110  Ind.  494;  9  West.  Rep.  means  taken  away.     Pettit  v.  Mitchell,  4 

250;  35  Alb.  L.  Jour.  518;  II  N.  E.  Rep.  M.  &  G.  838. 

598.  Where  a  party  agreed  to  deliver  so 

To   ''dear  Ont"  %  Highway   means  many   bushels  of    "first  quality   clear 

nothing  more  than  to  clear  it  out  for  all  barley,"  the  contract  not  stating  whether 

the   purposes  to  which  it  is  dedicated,  the  barlev  was  to  be  delivered  in  sacks 

The  public  have  the  easement,  the  right  of  or  bulk,  i.e.,  loose,  held^  that  evidence 

free  passage:  /i<i/ they  have  a  right  to  per-  was  properly  admitted  to  show  a  usage 

feet  and  maintain.    AH  obstructions  to  it  of  trade  to  deliver  in  sacks.     Robinson 

may  lawfully  be  removed;  but  beyond  v.  United  States,  13  Wall.  363. 

this  the  rights  of  the  owner  of  the  soil  In   Constitation.— Where   a  constitu- 

rematn  unimpaired.   Winter  v.  Peterson,  tion  makes  "the  clear  proceeds  of  all 

4  Zab.  (N.  J.  L.)  528.  fines  collected  ...  for  any  breach  of  the 

^  la  tha  OlMr." — A  city  owning  a  pas-  penal  law  "  a  part  of  the  school  fund,  in 

sage-way,  a  lot  on  one  side  of  it,  and  a  suit  for  their  recovery  it  is  not  neces- 

aoother  lot  in  the  rear,  conveyed  .to  B  sary  to  allege  in  the  declaration  that  the 

the  lot  on  the  side,  bounding  it  on  the  finei  had  been  determined  or  set  apart  by 

'*  passage-way  reserved  by  said  city  ex-  any  tribunal  or  law  of  the  State.    Wis- 

closively  for  a  back  passage-way  "  to  the  cousin  v.  Casey,  5  Wis.  322. 

lot  in  Uie  rear,  "  or  for  any  other  pur-  la  ftatate. — Where  a  statute  provides 

poae  saici  city  may  choose  to  appropriate  that  "  any  person  .  •  .  having  an  estate 
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CLEABANCE. — ^A  certificate  given  by  the  collector  of  a  port,  in 
which  it  is  stated  that  the  master  or  commander  (naming  him) 
of  a  ship  or  vessel  named  and  described,  bound  for  a  port  named 
(and  having  on  board  goods  described,  in  case  the  master  requires 
the  particulars  of  his  cargo  to  be  stated  in  such  clearance),  has  en- 
tered and  cleared  his  ship  or  vessel  according  to  law.*  (See  also 
Shipping.)    A  certificate  of  the  discharge  of  obligations  or  dues.* 

CLEASnrO-HOXrSE. — An  office  organized  by  the  banks  of  a  city 
where  their  representatives  may  meet  daily,  adjust  balances  of 
accounts,  and  receive  and  pay  differences.*  The  object  of  its  mem- 
bers is  to  effect  at  one  time  and  place  the  daily  exchanges  between 
the  banks  composing  the  association  and  the  payment  of  the  bal- 
ances resulting  from  such  exchanges.  There  are  also  stock-ex- 
change clearing-houses  which  undertake  to  clear  quantities  of 
stocks.*  (See  also  Bills  and  Notes;  Banks  and  Banking; 
Presentment.) 

of  inheritance  or  fneehold  in  the  town  ship  at  any  place  where  a  branch  of  the 

where  he  dwells  of  the  clear  yearly  value  society  existed.     The  qualifications  for 

of  ten  dollars,  and  taking  the  rents  and  membership  were   the  payment  of    an 

profits  thereof  three  years  successively,  '  entrance  fee,  a  time  of  probation,  and 

.  .  .    shall    thereby  ^gain   a   settlement  certain    general    payments  which  were 

therein ;"  and  one  who  has  such  an  estate  made  to  the  secretary,  whose  duty  it  was 

mortgages  it  in  fee  to  secure  a  sum,  the  at  once  to  hand  them  over  to  the  treas- 

-interest  of  which  being  deducted  from  the  urer.     A  clearance  had  to  be  signed  by 

annual  income  reduces  it  below  ten  dol-  the  secretary  and  by  two  other  officers  of 

lars  within  the  three  years,  gains  no  set-  the  society.  ...  A.   gave   a  clearance 

tlement.      Groton    v,     Roxborough,    6  to  C,  to  which  he  was  entitled,  but  to 

Mass.   50;    Marsh    v.    Hammond,    103  which  he  had  forged  t))e  names  of  the 

Mass.   146;  Taylor  v.  Milnesfield,  3  El.  two  officers  whose  signatures  besides  his 

&  Bl.  724;  Willcut  V.  Calnan,  98  Mass.  own  were  necessary  for  the  validity  of 

76.  the  clearance.     The  clearance  certified 

deur  Days. — Where  a  rule  of    court  that  the  bearer,  C,  was  a  member  of 

provided  for  the  delivery  of  paper  books  the  branch  society  granting  it,  and  bad 

four  clear  days  before  the  day  appointed  paid  all  dues  and  demands,  and  then  it 

for  argument,  it  was  held  that  Sunday  authorized  any  other  branch  to  receive  C. 

was  to  be  counted  as  one  of  the  four  -  as  a  clearance  member.     Held^  that  the 

days  between  the  delivery  of  paper  books  clearance  was  not  an   "acquittance  or 

and  the  day  of  argument,  except  it  is  the  receipt"    for    money    within    the    act. 

last  day.     Hodgkins  v,  Hancock,  14  M.  Queen  v,  French,  Law  Rep.  i  C.  C.  217. 

&  W.  120.  3.  Abbott. 

By  49  G.  III.  c.  68,  s.  5,  ten  clear  days  4.  Dos  Passos  Stockbrokers,  277. 

of   the  intention  to  appeal  is  required.  Clearing-houses  are  established  in  all 

Held,  that  the  ten  days  are  to  be  taken  large  cities.     They  may  be  legally  incor- 

exclusively  both  of  the  day  of  serving  the  porated,  but  commonly  are  private  asso- 

notice  and  the  day  of  holding  the  ses-  ciations  organized  by  the  banks  which 

sions.     King  v.  Herefordshire,  3  Barn,  form  their  members. 

&  Aid.  581.  Mode  of  Operation.— The  plan  pursued 

1.  Bouvier's  Law  Diet.  is  thus    described:    At    a  certain  hour 

2.  Section  23  of  24  &  25  Vict.  c.  98  every  morning,  usually  at  ten  o'clock, 
enacts  that  "whosoever  shall  forge  .  .  .  the  deputy  of  each  bank  attends  at  the 
any  acquittance  or  receipt  for  money  clearing-house,  bringing  with  him  all 
.  .  .  shall  be  guilty  of  felony."  A.  was  checks  upon  other  banks  which  have 
secretary  of  a  friendly  society  which  had  been  received  by  his  own  bank  since  the 
branches  in  various  towns.  Any  mem-  same  hour  of  the  preceding  day.  Each 
ber  who  had  paid  all  his  dues,  on  going  bank  has  its  box  or  drawer,  and  the  mes- 
from  one  of  these  towns  to  another,  was  sengers  of  all  the  other  banks  distribute 
entitled  to  a  document  called  a  '*  clear-  all  the  checks  which  they  have  in  their 
ance."  which  admitted  him  to  member-  possession,  placing  each  of  them  in  the 
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drawer  or  box  of  tl^e  p«rtica!ar  bank  30th  being  Sunday)  the  Bank  oC  Com- 
upon  which  it  is  drawn.  Each  bank  is  merce  presented  the  check  to  the  Ocean 
then  credited  on  the  books  of  the  clearing-  Bank  at  the  clearing-house.  The  rules 
house  with  the  amount  of  checks  upon  of  the  clearing-house  required  any  check 
other  banks  which  it  has  brought  in  for  which  was  not  to  be  honored  to  be  re- 
collection, and  is  debited  with  the  amount  turned  before  10  a.m.  on  the  day  follow* 
of  the  checks  drawn  upon  it  which  all  the  ing  that  on  which  it  was  received  through 
other  banks  have  brought.  If  the  former  the  clearing-house.  The  defendant  re- 
amonnt  exceeds  the  latter  the  bank  is  tained  the  check  without  notice  of  non- 
then  declared  to  have  gained  **  the  amount  payment  until  November  3d,  when  it  was 
of  the  excess;"  but  if  the  latter  amount  returned  to  the  Bank  of  Commerce  with 
exceeds  the  former  the  bank  is  declared  notice  of  non-payment.  Andre  &  Bro. 
to  have  "lost"  the  amount  of  the  differ-  failed  on  the  ist  of  November.  The 
eoce.  The  total  of  the  losses  must  be  plaintiff  claimed  to  recover  the  amount 
precisely  the  total  of  the  gains.  At  a  of  the  check  on  the  ground  that  by  virtue 
later  hour  in  the  same  day  the  losing  of  the  above-mentioned  rule  of  the  New 
banks  are  obliged  ya  bring  into  the  clear-  York  Clearing  House  the  defendant  was 
ing  house  the  sums  which  they  have  re-  responsible  if  its  agent  the  Ocean  Bank 
spectively  lost;  and  shortly  afterward  did  not  return  the  check  to  the  Bank  of 
the  gaining  banks  come  and  receive  from  Commerce  before  ten  o'clock  on  the  next 
the  officers  of  the  clearing-house,  out  t>f  morning  after  it  was  presented,  but  the 
the  funds  thus  furnbhed  by  the  losers,  court  held  it  not  bound  by  the  rule,  and 
the  amounts  of  their  respective  gains,  that  plaintiff  could  not  recover. 
The  computation  of  how  much  each  bank  Einot  of  a  BettlamMit  throngh  ClMuring- 
has  brought  in  against  others,  and  of  House. — A  settlement  made  by  two  banks 
how  much  the  others  have  brought  in  through  the  clearing-house,  in  which 
against  it,  is  performed  by  skilful  clerks  checks  are  presented  and  exchanged,  and 
in  a  few  minutes.  So  soon  as  it  is  fin-  a  balance  between  them  is  struck,  will  be 
ished  an  officer  of  each  bank  takes  from  final  and  conclusive  if  either  fails  to  give 
its  drawer  or  box  all  checks  against  it,  notice  of  inability  to  meet  the  balance 
and  carries  them  to  his  own  bank  to  be  against  it  on  the  general  adjustment, 
examined  for  the  purpose  of  seeing  before  the  hour  when  ba^ks  usually  pass 
whether  any  of  them  must  be  dishonored,  checks  to  the  credit  of  their  depositors. 
A  time  is  set  within  which  each  bank  is  The  mutual  credits  thus  given  cannot  be 
expected  to  examine  all  checks  and  to  recalled  by  either  one  to  the  detriment  of 
refuse  such  as  it  refuses  to  pay.  Morse  the  other.  Bluffer  v\  Louisiana  National 
on  Banks  and  Banking,  450,  451.  Bank,  35  La.  Ann.  251. 

SffMt  of  Oleariag-honM  Bagnlations  and  On  the  20th  of  December,  1868,  H. 
Visgai. — Its  usages  and  rules,  if  not  in  presented  himself  at  the  defendant  bank, 
conflict  with  law,  may,  by  the  implication  to  whose  officers  he  was  unknown,  and 
of  tadt  adoption  in  the  contract  of  mem-  stated  that  he  desired  to  open  an  account, 
hers,  bind  them  in  the  same  way  that  a  and  presented  a  check  for  $4600.15,  pur- 
general  usage  of  trade  may  bind  those  porting  to  have  been  drawn  by  A.  upon 
who  deal  with  reference  to  it,  and  who  the  plaintiff  bank.  The  amount  of  the 
are  therefore  held  impliedly  to  adopt  it.  check  was  entered  as  cash  in  a  bank-book 
Hot  those  who  are  not  bound  by  such  furnished  H.  by  defendant.  On  the  fol- 
Bsages,  and  have  not  contracted  with  lowing  morning  the  check  was  sent  to 
reference  to  them,  have  no  right  to  avail  the  clearing-house,  and  thence  was  taken 
themselves  of  them  to  create  an  obliga-  to  the  plaintiff  bank,  where  it  was  passed 
tion  Against  those  who  are  parties  to  as  genuine,  charged  to  the  account  of  A., 
dieir  adoption,  and  bound  by  them  inter  and  credited  to  the  defendant  bank.  On 
test  only.  Overman  v.  Hoboken  City  ,the  22d  of  December,  H.  called  at  de- 
Bank,  I  Vroom  (N.  J.),  61.  In  this  case  fendant  bank  and  drew  $4500.  On  De- 
theplaintiff,  on  the  29th  of  October,  1859.  comber  29th,  plaintiff  discovered  the 
deposited  in  the  Bank  of  Commerce  in  check  to  be  a  forgery,  and  demanded  re- 
New  York  a  check  drawn  by  Andre  &  payment  of  the  check  from  defendant; 
Bro.  on  the  defendant  bank,  which  was  but  the  latter  denied  its  liability  beyond 
located  in  New  Jersey.  The  Ocean  the  $100.15  still  remaining  to  the  credit 
Bank  of  New  York  was  the  agent  in  that  of  H.'  The  plaintiff  having  refunded  to 
city  of  the  defendant,  and  through  it  de-  A.  the  amount  of  the  forged  check, 
fendaat  received  and  paid  checks  drawn  brought  suit  against  the  defendant.  Held^ 
on  iL  The  Bank  of  Commerce  and  the  that  the  plaintiff  was  bound  to  know  the 
Ocean  Bank  were  members  of  the  New  signatures  of  its  depositors,  and  that  the 
York  Clearing  House.    On  the  3i8t  (the  sending  of  the  check  depooked  by  H. 
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through  the  clearing-hoose  by  the  de-  bis  own  account  in  the  bank;  and  against 

fendant,  and  its  failure  to  communicate  the  balance  thus  produced  he  drew  a 

to  plaintiff  the  fact  that  it  was  received  check  on  the  bank,  which  was  paid  by 

from  a  stranger,   was  not  such  negli-  that  bank  to  another  bank  through  die 

ffence  as  would  throw  the  loss  upon  de-  clearing-house,  of  which  both  banks  were 

fendant.     No  ruling  was  made  by  the  members.     The  president  of  the  bank  on 

court  upon  the  question  of  an  alleged  which  the  check  was  drawn,  suspecting 

usage  among  banks  not  to  receive  checlcs  that  B.  was  financially  embarrassed,  dis* 

from    strangers    without    identification,  covered  that  no  payment  had  been  made 

nor  on  an  alleged  well-established  usage  by  B.  on  account  of  the  goods  entrusted 

of  the  banks  in  Baltimore  to  the  effect  to  him  for  sale,  and  looking  at  the  con- 

th^t  when  one  bank  sends  to  the  clear-  dition  of  B.'s  bank  account,  directed  the 

ing-house  a  check  on  another  bank  pay-  return  of  the  check  to  the  bank  to  which 

able  to  the  order,  and  purporting  to  be  it  had  been  paid  after  one  o'clock  of  the 

indorsed  by  the  payee,  the  bank  sending  day  of  such  payment.    The  rules  of  the 

it  guarantees  the    indorsement  of    the  clearing-house   provided  that  whenever 

check  to  be  genuine.    Comm.  &  Farmers'  checks  which  were  not  good  should  be 

Nat.  Bank  v.  First  Nat.  Bank,  30  Md.  sent    through    the    clearing-house,    the 

II;  Stuyvesant  Bank  v.  Mechanics'  Bank,  banks  receiving  them  should  return  them 

7  Lans.  (N.  Y.)  197.                           *  to  the  senders  as  soon  as  it  should  be 

In  an  action  against  the  indorser  of  a  found  that  they  were  not  good,  "and  in 
promissory  note,  payable  at  the  plaintiff  no  case  shall  they  be  retained  after  one 
bank  and  discounted  by  another  bank,  it  o'clock."  Held^  that  the  check  was  paid 
appeared  that  when  the  note  became  under  such  a  mistake  of  fact  that  the 
due,  the  last-named  bank  charged  it  to  bank  paying  it  could  recover  the  amount 
the  plaintiff  bank,  'and  sent  it  through  from  the  bank  to  which  it  was  paid,  if  the 
the  clearing-house  for  payment;  that  the  latter  had  not  changed  its  position  k>e* 
plaintiff's  teller  by  mistake,  thinking  tween  one  o'clock  and  the  return  of  the 
that  the  maker  of  the  note  was  in  funds  check.  If  a  bank  is  entitled  to  maintain 
at  the  plaintiff  bank,  stamped  the  word  an  action  to  recover  back  the  amount  of 
"  paid'  on  the  face  of  the  note;  that  the  a  check  paid  by  mistake  to  another  bank 
mistake  was  soon  discovered,  and,  before  through  the  clearing-house,  the  fact  that 
the  close  of  banking-hours  on  the  same  the  latter  bank  has  credited  the  amount 
day,  both  the  other  bank  and  the  indorser  to  the  account  of  the  customer  depositing 
were  notified  of  it  and  the  note  was  duly  it  does  not  render  the  depositor  instead 
protested;  and  that*  a  dispute  between  of  such  bank  liable  to  the  action.  Mer- 
the  two  as  to  whether  the  rules  of  the  chants'  Nat.  Bank  v.  Nat.  Bank  of  the 
clearing-house  had  been  complied  with  Commonwealth,  T39  Mass.  513. 
was  terminated  by  a  payment  of  the  In  Merchants'  Nat.  Bank  v,  Nat.  Eagle 
amount  of  the  note  to  the  other  bank  by  Bank,  the  rules  of  the  clearing-house 
the  plaintiff,  without  any  waiver  of  its  fixed  a  time  before  noon  for  making  ex- 
legal  rights,  and  at  the  trial  the  other  changes  at  the  clearing-house,  and  a  time 
bank  disclaimed  all  title  or  interest  in  between  noon  and  one  o'clock  for  paying 
the  note.  The  judge ^  who  tried  the  balances  there.  The  practice  under  the 
case  without  a  jury,  found  that  the  note  rules  was  for  the  exchanges  and  payments 
was  stamped  by  mistake  as  paid;  that  this  to  be  made  according  to  tickets  accom- 
act  did  not  amount  to  a  payment  of  the  panyingvouchers  presented  for  exchange, 
note,  and  was  not  intended  as  such;  that  and  not  from  an  examination  of  the 
the  money  paid  by  the  plaintiff  to  the  vouchers  in  detail.  And  by  further  rules 
other  bank  was  not  intended  and  did  not  it  was  provided  that  errors  in  the  ex- 
operate  as  a  payment  of  the  note;  and  changes  should  be  adjusted  directly  be- 
that  the  plaintiff  had  sufficient, title  and  tween  the  banks;  and  that' whenever 
ownership  of  the  note  to  enable  it  to  checks  which  were  not  good  should  be 
bring  the  action.  Held^  that  the  defend-  sent  through  the  clearing-house,  the  banks 
ant  could  not  avail  himself  of  the  rules  receiving  them  should  return. them  to  the 
of  the  clearing-house  to  which  he  was  senders  as  soon  as  it  should  be  found 
not  a  party  in  defence  of  the  action,  that  they  were  not  good,  "  and  in  no  case 
Manufacturers*  Nat.  Bank  v.  Thompson,  shall  they  be  retained  after  one  o'clock." 
129  Mass.  438.  Hild,    that    the    payment    of   a    check 

On  Kemhir  Banks. — B.,  as  agent  of  a  through  the  clearing-house  was  pro- 
bank,  sold  goods  pledged  to  the  bank  as  visional  until  one  aclock,  to  become 
collateral  security  for  the  payment  of  his  complete  only  if  the  check  was  retained 
promissory  note,  and  wrongfully  de-  after  that  hour;  and  that  if  by  any  mis- 
posited  the  money  received  therefrom  to  take  of  fact  a  check  so  paid,  but  not  good» 
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XffMt of iti Bvlit.         CLEARING-HOUSE,  Buk Mttng m Owlig-kMao. 

was  retained  until  after  one  o'clock,  the  and  sale  of  gold,  known  as  the  "  clearing- 
payment  of  it  was  to  be  treated  as  a  pay*  house."  Clearances  were  made  each  day 
ment  made  under  a  mistake  of  fact  to  the  by  means  of  statements  furnished  by 
same  extent  and  subject  to  the  same  dealers  to  defendant  of  purchases  and 
right  of  reclamation  as  if  it  had  been  sales  made  by  them,  defendant  acting 
made  without  the  intervention  of  the  simply  as  mutual  agent  for  the  parties, 
clearing-house.  loz  Mass.  381;  Nat.  On  a  day  when  many  members  of  the 
Bank  of  North  America  v.  Bangs,  106  clearing-house  had  failed  to  perform  their 
Mass.  441.  contracts,  and  when  there  was  great  con- 
But  a  stricter  rule  was  laid  down  by  the  fusion  in  regard  to  them,  O.  &  €0., 
United  States  Circuit  Court  in  Illinois,  plaintiff's  assignor,  presented  two  sepa- 
C.  deposited  certain  collaterals  with  P.  rate  statements,  one  in  the  morning  and 
K.  &  Co.,  bankers  and  members  of  the  one  in  the  afternoon.  In  the  first  was 
Chicago  Clearing  House,  with  the  under-  an  item  of  a  transaction  between  O.  & 
standing  that  he  should  have  a  right  to  Co.  and  a  firm  which  failed  on  the  morn- 
dr^Lw  checks  on  them  to  within  ten  per  ing  of  that  day.  It  was  not  usual  to 
cent  of  the  value  of  the  securities.  On  present  more  than  one  statement  during 
August  5,  1881,  C.  drew  his  check  for  the  same  day.  When  O.  &  Co.  called 
$4000,  which  was  deposited  with  the  de-  upon  defendant  for  the  balances  shown 
fendant  bank,  also  a  member  of  the  clear-  to  be  due  that  firm  by  the  statements, 
ing-house,  on  the  morning  of  August  6th.  thej  were  advised  by  its  president  that. 
Under  the  rules  of  the  clearing-house,  owmg  to  the  confusion  in  business,  hef 
each  member  was  required  to  pay  its  could  not  tell  how  the  statements  stood, 
balances  to  the  clearing-house  by  twelve  and  that  the  bank  would  only  pay  ap- 
o'clock,  and  any  check  which  was  found  proximate  balances,  reserving  a  margin 
not  to  be  good  when  returned  from  the  to  secure  defendant  against  failures, 
clearing-house  to  the  bank  against  which  Defendant  accordingly  paid  $30,000  on 
it  was  drawn  was  to  be  returned  to  the  the  second  statement,  leaving  $10,000 
bank  which  collected  it  through  the  unpaid  thereon,  and  paid  nothing  on  the 
clearing-house,  by  half-past  one  o'clock  first.  In  an  action  to  recover  the  bal- 
of  the  same  day.  When  C.'s  check  came  ances  shown  by  the  statements,  held^ 
from  the  clearing-house  into  P.  K.  &  Co.'s  that  to  entitle  plaintiff  to  recover,  it  was 
bank,  his  account  was  examined,  and  the  necessary  for  it  to  show  a  clearance  by 
collaterals  deemed  sufficient  to  pay  that  defendant  of  the  statements,  and  that  a 
check  and  others  drawn  on  them  by  him,  balance  had  been  struck  in  favor  of  O.  & 
and  they  were  handed  over  to  the  book-  Co.,  which  made  out  a  demand  in  the 
keeper,  to  be  charged  into  his  account,  nature  of  an  account  stated;  that  the 
At  forty-two  minutes  past  one,  P.K.  &  Co.  statements  were  to  be  taken  and  consid- 
heard  that  C.  had  failed,  when  a  second  ered  together  as  but  one  statement;  but 
examination  was  had,  and  it  was  found  that,  if  considered  separately,  there  was 
that  a  mistake  had  been  made,  whereupon  no  such  clearance  of  either  as  bound  de- 
the  check  was  sent  to  defendant  bsnk  fendant,  and  that  plaintiff  was  not  en- 
and  paymentdemanded  at  fifteen  minutes  titled  to  recover.  Nat.  City  Bank  t/. 
before  two  o'clock,  and  refused.  P.  K.  &  N.  Y.  Gold  Exchange  Bank,  loi  N.  Y. 
Co.  brought  suit  against  defendant  to  595. 

recover  the  amount  of  the  check  as  money  PrsssiL^ent  through  Cloartng-house  a 
paid  under  a  mistake.  Held^  that  they  legal  Presentment  in  England.— If  a  bill 
could  not  recover.  of  exchange  is  accepted,  ' '  payable  at 
In  Femandey  v,  Glynn,  i  Camp.  426  n.,  Mess.  A.  B.  &  Co,"  who  are  bankers  in  the 
Lord  EUenborough  held  that  a  usage  city  of  London,  a  presentment  of  the  bill 
among  the  banks  in  the  clearing-house  at  for  payment  to  their  clerks  at  the  clear- 
London  to  return  checks  at  any  time  ing-house  is  sufficient.  Reynolds  v, 
before  five  o'clock  even  if  they  had  been  Chettel,  2  Camp.  596. 
cancelled,  nrovided  the  words  "  cancelled  Clearing-house  Bae-blU. — A  clearing- 
hf  mistake'  was  noted  upon  them,  was  house  due-bill  is  not  a  mere  certificate 
binding,  and  amounted  to  a  refusal  to  of  deposit  creating  a  contract  of  bail- 
pay,  Chough,  had  it  been  a  bill  sent  for  ment,  but  is  as  negotiable  an  instrument 
aeceptance  and  accepted,  no  change  of  as  a  check  payable  to  bearer,  or  as  a 
drcumstances  could  have  altered  that  promissory  note  payable  to  order  or 
ftict.  bearer;  is  absolutely  unfettered  by  any 
LfftMUftj  of  a  Bank  Aoting  •■  a  Oloar-  special  condition  or  stipulation ;  is  also 
\M%^jnm. — Defendant  had  a  department  "  simple"  in  terms,  "  certain"  in  amount, 
for  the  general  clearance  of  contracts  andmannerof  payment  "unconditional," 
its  customers  for  the  purchase  and  subject  to  no  "contingency."   When 
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CLERICAL— CLOTHES.  Mlaitica. 

OLEBIOAL.     See  note  i. 

CLEBK    See  MASTER  AND  SERVANT. 

CUEVT.    See  Attorney  and  Client,  Vol.  I.  p.  942. 

CLOTHES.     See  note  2. 

such  a  due-bill  has  been  given  to  the  vided  the  entry  were  made  In  time.  Jack 

bimk  and  through  it  to  the  other  banks,  v.  Eales,  3  Binn.  (Pa.)  lox. 

said  bank  is  entitled  to  require  from  the  2.  la  Will. — A  bequest   of  all   *'  my 

owner  of  the  due-bill,  by  whom  it  has  linen  and  clothes"  was  held  to  pass  body 

been  lost,  a  good  and  sufficient  indemnity  linen  only.   Hunt  v.  Hart,  3  Brown's  Ch. 

bond  before  payment  of  said  due-bill.  3x1. 

Dmten    v.   Merchants'    Nat.   Bank,   16  "  When  a  person  is  found  making  her 

Phila.   94;    Grant's    Law    of    Banking;  will  (although  it  is  true  she  does  not  ap- 

Morse's    Banks    and   Banking;    BoUes'  point  executors),  and  the  only  bequest 

Banks  and  their  Depositors.  she  makes  is  a  gift  of  her  *  personal  prop- 

1.  Clerioal  Error. — Where  a  judgment  erty,  consisting  of  money  and  clothes,^ 

in  a  suit  against  executors  was  rendered  the  strong  presumption  is  that  she  did 

€U  bonis  propriisy  it  was  allowed  to  be  not  intend  only  to  do  that  which  she 

amended  to  de  bonis  testatoris,  after  a  writ  might  have  effectually  done  by  giving  her 

of  error  had  been  sued  out  and  decided  'money  and  clothes' simply,    ft  appears 

that  such  an  error  so  corrected  cannot  to  me  £here  is  no  /also  demonstratio  here: 

afterwards  prevail  in  an  appellate  court,  there  is  simply  an  imperfect  enumeration. 

Speed's  Exrs.   v.  Hana,   i  T.   B.  Mon.  The  testatrix  was  a  markswoman,  and 

(Ky.)  16.  not  very  cognizant  of  the  force  of  particu- 

The  erroneous  teste  of  a  fi,  fa.  by  a  lar  expressions."    Held^  that  the  whole 

clerk,   though  executed,   is    amendable,  of  the  property  passed.    Dean  v.  Gibson, 

Baker  v.  Smith,  4  Yeates  (Pa.),  185;  Mc-  L.  R.  3  Eq.  Cas.  713. 

Cormick  «/.  Meason,  i  S.  &  R.  (Pa.)  97.  fieady-made  Clothing. — On  a  note  made 

Where,  in  the  fi,  fa.  or  vend.  ex.  under  payable  in  ready-made  clothing,  the  cloth- 

which  land  was  condemned  and  sold  to  mg  may  be  called  for  in  parcels,  but  the 

plaintiff,  said  plaintiff  was  named  as  ex-  payee  has  no  right  to  call  for  a  garment 

ecutrix  of  William  McDowell  instead  of  made  for  a  customer  at  a  stipulated  price. 

William  Dowell,  it  is  only  clerical  error  There  must  be  a  demand  and  refusal  be- 

which  would  be  amended  at  any  time,  fore  action  can  be  brought.     Vance  v. 

Cluggage  V.  Duncan,  i  S.  &  R.  (Pa.)  109.  Bloomer,  20  Wend.  (N.  Y.)  iq6. 

An  omission  in  a  levari  facias  of  the  Taking  Clothes  from  Dead  Body. — The 

command  to  levy  the  debt,  is  a  clerical  taking  of  articles  of  dress  from  the  body 

mistake,  and  may  be  amended  after  error  of  a  dead  person,  animo  furandi,  is  a 

brought  by  the  lower  court,  or  if  it  will  felony,  as  they  vested  in  and  were  the 

not,  by  the  upper.  Peddle  v.  Hollinshead,  property  of  some  one,  and  consequently 

9  S.  &  R.  (Pa.)  277.                                   »  words  charging  such  an  offence  would  be 

Where  blanks  were  left  in  a  habeas  actionable.  Worson  v,  Saywajrd,  13  Pick. 

corpus  by  the  inadvertency  of  the  clerk,  (Mass.)  402. 

and  there  was  a  pracipe  to  amend  by,  Laroeny  of  Wife's  Clothes. — Coleridge, 

amendments  were  allowed.     Benner  v,  J.,  charging  a  jury,  said:  **  I  think  that 

Frey,  i  Binn.  (Pa.)  366;  Com.  v.  Parker,  if  she  (the  wife)  elopes  with  an  adulterer, 

2  Pick.  (Mass.)  550.                 '  who  takes  her  clothes  with  them,  it  is 

While  clerical  errors  may  be  amended  ^  larceny  to  steal  her  clothes,  which  are  her 

in  a  criminal  as  well  as  a  civil  case,  the  husband's  property,  just  as  much  as  it 

finding  by  a  jury  that   defendant  was  would  be  a  larceny  to  steal  her  husband's 

Kuilty  of  writing  and  publishing  ''a  bill  wearing  apparel,  or  anything  else  that 

6i  scandal,"  where  the  indictment  was  for  was  his  property."    Reg.  v.  Tollett,  Car. 

writing  and  publishing  a  libel,  was  re-  &  M.  112.     Contra^  Reg.  v.  Fitch,  Dears, 

versed  because  defendant  was  not  found  &  B.  187. 

guilty  of  the  offence  charged  in  the  in-  Prosecutor  gave  prisoner  his  waistcoat 

dictment.     Sharff  v.   Commonwealth,  2  to  take  to*  his  washerwoman.     Prisoner 

Binn.  (Pa.)  514.  delivered^and  received  it  back  as  his  own. 

The  fact  of  whether  an  entry  was  made  The  jury  having  found  that  he  had  no 
before  a  certain  date,  the  record  being  animum  furandi  when  he  took  it,  de- 
defective  in  having  no  date,  is  to  be  de-  clared  him  not  guilty,  Erskine,  J.,  having 
cided  by  the  jury.  The  party  will  not  be  charged  that  his  getting  back  the  waust- 
Injured  by  the  omission  of  the  clerk;  pro-  coat  from  the  washerwoman  was  so  lar- 
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MlBttiaB.  CO— COACH— COAL.  Dtflaition. 

CLOUD  OX  TITIS&  See  BILL  TO  REMOVE  CLOUDS  from 
Title,  Vol.  11.  p.  298. 

CLVBa    See  SOCIETIES. 

CO.    See  Abbreviations,  Vol.  I.  p.  15.^ 

COACH.     See  CARRIAGE;  Cart.^ 

COAL. — ^A  mineral ;  any  substance  composed  of  the  ingredients 
of  which  coal  is  composed,  and  used  for  fuel,  in  commercial  usage 
or  by  common  understanding  may  be  known  as  coal.' 

ceny,  as  he  gave  it  to  her  as  hia  own.  coal,  or  by  the  process  to  which  it  had 

Reg.  V,  Evans,  Car.  &  M.  632.  been  subjected,   that  the  general  term 

1.  Where  a  contract  was  entered  into  coal,  according  to  the  common  under- 

by  one  nrider  a  firm  name  of  '*  I.  M.  standing  of  that  name,  would  not  apply 

Stoddart  &  Co.,"  having  in  fact  no  part-  to  it.     Howard  v.  Great  West  Ins.  Co., 

ner,  at  the  city  of  Philadelphia,  it  was  109  Mass.  384. 

held  that  the  contract  was  not  void  under  Patent  fuel,  composed  of  coal-dust, 
the  New  York  statute  which  forbids  the  mixed  with  three  per  cent  pitch  and  lime, 
use  of  the  words  '*  &  Co.,"  when  it  repre-  is  not  liable  to  duties  imposed  on  '*  coaJs" 
sents  no  actual  partner,  in  an  action  imported  into  the  port  of  London,  not- 
brought  in  New  York  by  said  Stoddart,  withstanding  there  is  no  purpose  to  which 
being  governed  by  the  lex  loci  contractus,  ordinary  pit  coal  can  be  applied  to  which 
Stoddart  v.  Key,  6a  How.  Pr.(N.  Y.)  137.  coal  dust,  without  the  admixture  of  pitch 

8.  Where  an  exemption  from  toll  was  and  lime,  could  not  also  be  applied.  Lon- 

made  by  statute  of  certain  vehicles,  but  don  v.  Parkinson,  10  C.  B.  (70  £.  C.  L. 

excepted    therefrom    "  any  stage-coach,  R.)  227. 

diligence,  van,  caravan,  or  stage-wagon.  Coal  Priyllsgaf. — A  common  practice 

or  other  stage-carnage   conveying  pas-  prevails  among  the  owners  of  coal  lands 

sengers  or  goods  for  pay,"  it  was  held  to  grant  what  is  called  **  coal  privileges;" 

that  a  wagon  employed  in  carrying  goods  that  is,  to  grant  the  right  of  mining  and 

from   a  canal  wharf  to  persons  in  the  taking  out  all  the  coal  lying  under  a  cer- 

neighborhood  and  from  such  persons  to  tain  piece  of  ground,  or  a  given  number 

the  canal  company,   was  not  a  stage-  of  acres,  either  at  a  specified  rate  per 

wagon,  and  therefore  not  excluded  from  bushel,  or  so  much  by  the  acre.     Peter- 

the  exempting  clause.  The  word  *'  stage"  son  v,  Kier,  2  Pittsb.  (Pa.)  199. 

conveys  the  idea  of  travelling  to  and  from  Beflnod  Coal  or  Eurth  (Mis  ia  Polley. — 

certain  places.     Queen  v.  Ruscoe,  8  Ad.  Insured  made  application  for  insurance, 

&  Ell.  387.  and   the  agent  inspected  the  premises. 

Biding  oa  Platform  of  BaUway  Coaehei.  was  informed  and  knew  that  kerosene 

— It  is  such  negligence  to  attempt  passing  oil  was  used  for  lighting.     The  policy 

at  night  from  one  coach  to  another  on  a  which  the  agent  gave  to  insured  contained 

moving  railroad  train  as  to  prevent  recov-  the  condition  that  if  refined  coal  or  earth 

ery  by  an  administrator  on  an  insurance  oil  was  used  or  stored  without  written 

policy  excluding  indemnity  to  an  assured  consent  the  policy  was  void.     Held^  that 

for  an  injury  incurred  in  consequence  of  kerosene,  in  a  commercial  sense,  was  a 

bis  own   negligence.     Sawtelle  v.  Rail-  refined  coal  or  eatth  oil,  and  that  it  could 

way  Pass.  Assur.  Co.,  15  Blatchf.  (U.  S.  not  be  supposed  without   imputing  bad 

C.  C.)  216.  fait\i  to  defendant  that  the  use  of  kero- 

See  According,  Vol.  I.  p.  107.  sene  for  lighting  was  intended  to  be  pro- 

S.  In  Innraaoe  PoUoy. — It  is  proper  hibited,  as  it  would  have  rendered  the 

to  allow  a  witness  who  is  acquainted  policy  void  from  the  beginning,  and  also 

with  the  composition  of   "patent  fuel"  that  defendant  waived  the  condition  re- 

to  testify  whether  it  is  embraced  under  quiring   colisent    in    writing,    and    was 

the  word  "  coal "  in  a  policy  of  insurance,  estopped  from  setting  up  a  forfeiture  for 

although  he  did  not  deal  in  coal  or  patent  breach  thereof.     Bennett  v.  N.  Brit.  & 

fuel  either  as  a  merchant  or  an  under-  Merc.  Ins.  Co.,  81  N.  Y.  293;  s.  c,  37 

writer.    A  commercial  usage  that  it  was  Am.  Rep.  301. 

not  coal  must  have  been  a  general  usage  Where  an  indosure  act  provided  that 

knowp  to  the  parties  at  the  time  the  con-  nothing  therein  was  to  interfere  with  the 

tract  was  made,  and  it  must  be  shown  rights  of  the  lord  of  the  manor  as  to  the 

tliat  the  character  of  the  fuel  had  been  so  mines,  minerals,  and  quarries,  and  gave 

changed,  either  by  other  ingredients  than  him  power  to  make  or  grant  wagon  roada 
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DailBitimi.                                         COAST.  OflSattiM. 

COAST. — That  part  of  the  land  bordered  by  the  sea«  The  term 
''  coasting  trade"  is  applied  to  commercial  intercourse  carried  on 
by  means  of  navigable  rivers  as  well  as  the  sea.^ 

for  "leading,  carrying,  and  conveying  different  States,  between  different  dis- 

the  coals  and  the  produce  of  any  other  tricts  in  the  same  State,  and  between 

mines  and  minerals  from  or  under  any  different  places  in  the  same  district,  on 

other  lands  and  grounds  whatsoever,"  it  the  sea-coast,  or  on  a  navigable  river.'* 

was  held  that  he  might  haul  coke  on  a  The  act  of   legislature  of    New  York, 

railroad  constructed  by  him   under  the  granting  to  Livingston  and  Fulton  the 

power  given,  and  that  the  produce  of  exclusive  navigation  of  all  the  waters 

any  other  mines  and  minerals  meant  the  within  its  jurisdiction,  with  boats  moved 

produce  of  mines  and  minerals   before  by  fire  or  steam,  for  a  term  of  years,  is 

mentioned,  and  not  of  those  other  than  repugnant  to  that  clause  of  the  consti- 

coals.    Bowes  v.  Baron  Ravens  worth,  15  tution  of  the  United  States  which  author- 

C.  B.  512,  80  £.  C.  L.  R.  izes  Congress  to  regulate  commerce,  so 

Coal  Mines. — The  express  mention  in  a  far  as  that  act  forbids  vessels   licensed, 

statute  of  coal-mines  is  a  virtual  exclusion  according  to  law,  for  carrying  on  the 

of  all  other  mines,  and  consequently  all  coasting    trade,   from  navigating  those 

other  mines,  even  though  operated  in  the  waters  by  means  of  fire  or  steam.    North 

same    manner  as   coal-mines,   are    not  River  Steamboat  Co.  v.   Livingston,   3 

ratable  to  the  relief  of  the  poor  under  Cow.  (N,  Y.)  713. 

St  43  Eliz.  c.  2.    Rex  v,  Sedgeley,  2  B.  &  The  phrase  '*  coasting  trade  *'  cannot 

Ad.  65.  be  applied  to  ferrying  across  a  river,  and 

Coals  Worked  Out. — Where  a  lease  was  Congress  has  fio  authority  to  require  a 

made  of  a  colliery,  by  which  the  owners  license  to  carry  on  a  ferry  over  a  river 

were  to  have  a  certain  quantity  of  coals  at  a  place  entirely  within  the  limits  of  the 

at  the  mouth  of  the  pit,  and  the  lessees.  State.     U.  S.  v.  Morrison,  i  Newb.  24. 

on  suit  being  brought  for  non-fulfilment  Vessels  trading  between  England  and 

of    covenant,  'filed  their  plea  that  the  Guernsey  and  Jersey  have  been  decided 

coals  were  worked  out,  and  it  appeared  not  to  be  coasting  vessels.     Shepherd  v, 

that  there  was  some  coal  left  in  the  pit.  Hills,  11  Exch.  55.    Held^  that  an  act  for 

but  it  would  cost  more  than  it  was  worth  the  more  effectual  regulation  of  pilots 

to  work  it,  the  court  held  the  covenant  and  pilotage  of  ships  and  vessels  on  the 

absolute,  and  the  plea  to  be  no  answer,  coast  of  England  extended  to  the  river 

7  B.  &  S.  243.  Thames.     Bennett  v.  Morta,  Holt  N.  P. 

Workable  Coal  Seam. — B  licensed  A  to  359. 

dig  fire-clay  under  his  (B's)  lands  for  21  Atlantie  Coast  in  Insiiranee  Poliey. — In 

years.     He  demised  to  C  subsequently  the  printed  part  of  the  policy  the  assured 

all  coal  mines  and  seams,  and  all  iron-  warranted  that  it  would  not  use  (among 

stone  or  fire-clay  found  in  connection  with  other  places)  ports  and  places  in  Texas, 

such  coal-seams  "as  are  workable  as  coal-  except  Galveston,  nor  foreign  ports  and 

seams"  on  the  same  lands.     A  expended  places  in  the  Gulf  of  Mexico.  ^  By   a 

considerable  money  on  a  pit  to  get  at  written  memorandum  on  the  margin  the^ 

the  fire-clay  connected  with  a  certain  coal-  vessel  was  to  be  employed  in  the  coast-' 

seam.     B  gave  notice  that  he  intended  ing  trade  on  the  United  States  Atlantic 

to  work  said  seam,  and  C  filed  his  bill  to  coast,  and    was   permitted  to  use  gulf 

restrain   him.    Held^   that  the  evidence  ports  not  west  of  New  Orleans.     The 

having  shown  that   said  coal-seam  vas  vessel  was  lost  in  the  gulf,  west  of  New 

workable  at  a  profit  when  both  the  coal  Orleans,  not    far  from    Morgan    City, 

and  the  fire-clay  were  taken  into  account,  Louisiana,  which  is  west  of  New  Orleans, 

the  said  seam  was  comprised  in  C's  lease;  while  on  her  voyage  to  that  place  from 

that  A's  license  was  not  exclusive;  that  Maine.    The  assured  could  not  recover, 

C  had  first  possession  of  the  seam,  and  the  meaning  of  the  policy  excluding  the 

A  could  not  restrain  him;  and  that  no  Gulf  of  Mexico,  and  the  permission  to 

knowledge  could  be  imputed  to  the  li-  use  the  gulf  ports  not  west  of  New  Or- 

sensor  of  the  extent  of  A's  business,  or  leans   not  extending  the  coasting  trade 

that  he  would  require  all  the  fire*clav  in  through  the  gulf.    New  Haven    Steam 

the  land  during  his  term.    Carr  v.  Ben-  Saw-mill  Co.  v.  Security  Ins.  Co.,  7  Fed. 

son,  L.  R.  3  Ch.  App.  524.  Rep.  847. 

1.  Coasting  Trade. — ^The  terms  "  coast-  Plying  Goastwiie. — The  terms  "  plying 

ingtrade"  mean  "commercial  intercourse  coastwise"  and  **  coasting  trade     indi- 

carried  on  between  different  districts  in  cate  vessels   engaged   in  the   domestic 
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OdialtiM.                                        C  O.  2>.  IMaltion. 

COtD.  (See  also  ABBREVIATIONS,  Vol.  I.  p.  15.) — Collect  on 
delivery.  Where  goods  are  shipped,  marked  "  C.O.D.,"  the  con- 
tract of  the  common  carrier  is  not  only  to  safely  carry  and  deliver 
the  goods  to  the  consignee,  but  also  to  "  collect  on  delivenr,"  and 
return  to  the  consignor,  the  chafges,  price,  or  value  due  the  con- 
signor on  the  goods ;  and  the  consignor  may  sue  on  such  contract 
where  neither  the  goods  nor  the  charges  thereon  are  returned  to 
him.^ 

trade,  or  plying  between  port  and  port  that  of  warehouseman  only.    Gibson  v, 

in  the   United  States,   as    contradistin-  ^m.   Merchants'  Un.  Exp.  Co.,  i  Hun 

guished  from  those  vessels  engaged  in  (N.  Y.)i  387;  Weed  v.  Barney,  45  N.  Y. 

the  foreign  trade,  or  plying  between  a  344. 

I>ort  of  the  United  Stites  and  a  port  of  a  Conneetlng  Ubm. — Where  goods  are 
foreign  country.  Blackwell  v.  Walker,  shipped  C.O.D.,  and  there  are  inter- 
I  Wend.  (N.  Y.)  557;  Gibbons  v.  Ogden,  mediate  carriers,  this  direction,  C.O.D., 
9  Wheat.  (U.  S.)  I.  Accordingly,  vessels  means  to  collect  of  the  ultimate  con- 
plying  between  San  Francisco  and  Sac-  signee,  and  intermediate  carriers  are  not 
nunento,  and  San  Francisco  and  Stock-  called  upon  to  advance  the  amount  on 
ton,  are  liable  to  the  payment  of  harbor-  their  receipt  of  the  goods.  But  where 
dues  to  the  city  and  county  of  San  packages  were  marked  **C.O.D.  $375, 
Francisco.  San  Francisco  v.  Qd.  Steam  From  Turner's  Express,  Boston,  Mass.", 
Nav.  Co.,  10  Cal.  504.  and  receipt  by  defendant,  the  first  or  in- 

The  jurisdiction  of  district  courts  of  termediate    carrier,    read:    '*  Rec'd    of 

the  United  States,  ascertained  by  act  of  Phelan  &  Collender  [describing  goods]. 

Congress    of    1794.   extends  a    marine  marked               A.  King, 

league  from  the  coasts  or  shores,  extend-  ^               Clifton  House, 

ing  to  low-water  mark.     Shoals  covered  "C.O.D.  $375,                  Windsor.  N.  S. 

with  water  are  not  part  of  the  coast  or  "  From    Turner's    Express,    Boston, 

shore.    Soult  9.  L'Africaine,  Bee,  204.  Mass.", 

"  It  would  not  be  unreasonable  to  as-  it  was  held  that  the  contract  must  be 
some  for  domestic  purposes  connected  read:  "Collect  on  delivery  $375  from 
with  our  safety  and  welfare  the  control  Turner's  Express,  Boston;  and  that  evi- 
of  the  waters  on  our  coasts,  though  in-  dence  could  not  be  given  to  show  a  cus- 
duded  within  lines  stretching  fcom  quite  tom  under  which  a  dififerent  meaning 
dbtant  headlands.  .  .  .  It  is  certain  that  should  be  given,  since  the  letters  C.O.D. 
our  government  would  be  disposed  to  had  come  to  have  a  well  understood  mean- 
view  with  some  uneasiness  and  sensibil-  ing  in  the  community.  Collender  v.  Dins- 
ity,  in  the  case  of  war  between  other  more,  55  N.  Y.  206. 
maritime  powers,  the  use  of  waters  of  Eiplainiiig  KaaaiBg. — Evidence  may 
our  coasts  far  beyond  the  reach  of  cannon-  be  given  to  show  what  the  meaning  of 
shot,  as  cruising  ground  for  t>elligerent  C.O.D.  is;  but  they  being  letters  famil- 
purposes.  I  Kent's  Commentaries,  29-  iar  and  ordinary,  no  other  than  the  usual 
31.  meaning  can  be  given  them,  neither  by 

See  International  Law.  proof  of  custom,  previous  dealing,  nor 

1.  United  States  Express  Co.  V.  Keefer,  otherwise.     Am.  Exp.  Co.  v.  Leesen,  39 

59  Ind.  264;  American  Merchants' Union  111.  312;  Collender  v.   Dinsmore,  55  N. 

Express  Co.  v»  Schier,  55  111.  140;  State  Y.  200. 

V.  Intoxicating  Liquors,  73  Me.  278;  Col-  Frevious  Bealings. — Where  goods  are 

lender  v,  Dinsmore,  55  N.  Y.  206;  Amer-  sent  C.O.D..  it  is  not  competent  for  the 

ican  Express  Co.  v,  Lesem,  39  111.  312;  company  to  prove  by  parol  that  goods 

Wagner  v,  Hallack,  3  Colo.  184.  which  had  on  prior  occasions  been  sent 

Ssetfpt. — So  where  the  carrier's  agent  by  the  same  consignor  to  the  same  con- 
gives  a  receipt  in  which  these  letters,  signee,  and  the  receipt  given  therefor 
C.O.D.,  are  used,  the  company  is  bound  using  the  same  letters,  were  delivered  to 
by  the  contract.  Am.  Ex.  Co.  v,  Lesem,  the  consignee  without  payment  being 
39  111.  312.  first  required,  upon  an  understanding  to 

BalioMl  of  CkMdi  by  OomigBM.— On  re-  that  effect  between  him  and  the    con- 

fosal  of  the  consignee  to  receive    the  signor,  as  such  an  arrangement  m  regard 

goods,  and  the  storing  of  the  same  by  to  prior  transactions  did  not  preclude  the 

the  carrier   pending   instructions   from  company  from  contracting  not  to  deliver 

consignor,  the  liability  of  the  carrier  is  the  goods  until  the  money  was  paid,  and 

3  C.  of  L.— 19 


Deflaition.  C  O.  D.—CODE--CODIFICATION,  Btflnitian. 

CODE— CODIFIOATION.— A  general  collection  or  compilation 
of  laws  by  public  authority.  The  word  is  used  frequently  in 
America  to  signify  a  concise,  comprehensive,  systematic  re-enact- 
ment of  the  law,  deduced  from  both  its  principal  sources,  the  pre- 
existing statutes,  and  the  adjudications  of  courts,  as  distinguished 
from  compilations  of  statute  law  only.^  Codes,  such  as  here  de- 
scribed, have  been  adopted  and  are  now  in  use  in  many  of  the 
States.  They  are  for  the  most  part  modelled  upon  that  of  New 
York  State. 

such  proof  would  change  the  legal  import  But  not  so  as  to  give  them  a  different 

and  effect  of  the  written  contract,  wliich  meaning   than    their   popular  one.     In 

cannot  be  done  by  parol.     Am.  Express  that  case  the  explanatory  evidence  was 

Co.  V,  Lesem.  39  111.  312.  given  at  the  trial,  so  that  the  remarks 

Vendor  uid  Vendee— Title. — In  State  just  quoted  are  not  a  square  autbor- 
V.  Intoxicating  Liquors,  73  Maine.  278,  ity  on  the  question  whether  in  the  ab- 
liquors  sent  into  the  State  of  Maine  were  sence  of  such  evidence  the  court  will 
seized  by  the  State  government  before  notice  judicially  the  meaning  of  the  let- 
delivery  by  the  express  company  to  the  ters. 

buyer.  Afterwards  it  was  ascertained  In  State  r.  Intoxicating  Liquors,  73 
that  they  were  not  liable  to  confiscation.  Maine,  278,  decided  in  1882,  Peters,  J., 
They  had  been  shipped  C.O.D.,  and  said:  "These  initials  have  acquired  a 
were  claimed  by  the  buyer,  and  by  no  fixed  and  determinate  meaning,  which 
one  else.  The  court,  Peters,  J.,  said:  courts  and  juries  may  recognize  from 
"The  title  passed  to  the  vendee  when  their  general  information.  .  .  .  What  is 
the  bargain  was  struck.  Any  loss  of  the  notorious  needs  no  proof." 
property  by  accident  would  have  been  In  U.  S.  Exp.  Co.  v,  Keefer,  59  Ind« 
his  loss.  The  vendor  had  a  lien  on  the  263  (1877),  it  was  considered  that  the 
goods  for  his  price.  The  vendor  could  letters  "  have  acquired  such  a  fixed  and 
sue  for  the  price,  and  the  vendee,  upon  determinate  meaning  that  courts  and 
a  tender  of  the  price,  could  sue  for  the  juries,  from  their  general  information, 
property.  2  Kent's  Com.  492;  Merrills,  will  readily  understand  what  is  meant 
Parker,  24  Maine,  89;  Wing  v.  Clark,  24  thereby,  when  they  are  used  as  the  ap- 
Maine,  366;  Chase  v.  Willard,  57  Maine,  pellees  have  used  them  [a  use  in  no  sense 
157."  The  seller  not  appearing  and  peculiar]  in  their  complaint.  If  the  corn- 
making  claim,  the  goods  were  ordered  to  plaint  were  defective,  for  the  want  of  an 
be  given  up  to  the  buyer,  who  had  a  averment  of  the  meaning  of  those  letters, 
greater  right  to  them  than  had  the  State,  the  defect  would  be  one  which  could  be 

Transportation  Charges. — C.O.D.  does  reached  by  a  motion  to  make  more  spe- 

not  concern  these.     A.  M.  U.  Express  cific,  and  which  would  certainly  be  cured 

Co.  V.  Schier,  55  111.  140;  Am.  Express  by  the  verdict.     A  motion  in  arrest  of 

Co.  V.  Lesem,  39  111.  312.  judgment  would  not  reach  such  a  defect 

Jndieial  Kotiee. — In  1873,  in  Collender  in  the  complaint,  if  it  were  conceded  to 
V,  Dinsmore,  55  N.  Y.  205,  Allen,  J.,  be  defective  in  this  particular.*' 
said:  "The  letters  'C.O.D.',  followed  1.  Bevlsion.— The  general  rule  is.  that 
by  an  amount  in  dollars,  have  come  to  when  any  statute  is  revised,  or  when  one 
be  very  well  understood  in  the  commun-  statute  is  framed  from  another,  some 
ity  and  by  the  public,  but  perhaps  could  parts  being  omitted,  the  parts  omitted 
not,  without  the  aid  of  extrinsic  evidence,  are  to  be  considered  as  annulled.  For  it 
be  read  and  interpreted  by  the  courts;  must  be  presumed  that  the  legislature  has 
that  is,  their  meaning  may  not  be  con-  declared  its  entire  will.  Sedg.  on  Stat, 
sidered  as  judicially  settled,  or  so  well  p.  429;  M.  &  O.  Railroad  v,  Weiner.  49 
understood  that  judicial  notice  can  be  Miss.  725.  See  Coode's  Treatise  on  Leg- 
taken  of  the  purpose  for  which  those  let-  islative  Expression  (Lond.  1845).  re- 
ters  were  used.  .  .  .  It  was  certainly  printed  in  Brightly's  Purdon's  Penna. 
competent  to  explain  them,  and  thus  re-  Digest;  in  England,  Gael's  Legal  Com- 
move  all  ambiguity  by  parol  evidence."  position,  Lond.  1840. 
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IMdtlon.  CODICILS.  Origin. 

CODICILS.    (See  also  WILLS.) 

Definition  amiOrtfin,  291.  Destruction  of  Will,  39a 

Catutmction  of  Will  and  Codicil  293,  RgpubUcation   and    Confirmation    of 

Revocation  of  WiU  fy  Codicil,  296.  Will  by  Codicil,  301. 
Presumptive  Revocation  of  Codicil  by 

L  DeflnitioiL  and  Origin. — ^The  term ''  codicil ''  in  the  sense  in  which 
it  is  now  universally  used  in  the  English  and  American  law,  mav 
be  defined  to  be  some  addition  to  or  qualification  of  one's  last  will 
and  testament.  The  term  is  derived  from  the  Latin  cadicillus,  a 
diminutive  of  codex,  and  literally  imports  a  little  code  or  writing — a 
little  will  or  testament.^  It  may  add  to  or  subtract  from,  alter^ 
explain,  confirm,  revive,  or  republish  any  will  with  which  it  can  be 
incorporated.  There  may  be  many  codicils,  but  there  can  be  but 
one  will.^  All  the  codicils  form  a  part  of  the  will,  an^  must  be  ex- 

1.  I  Redfield  on  Wills  (4th  Ed.),  287;  in  force  among  us,  except  that  they  were 

I  Bouv.  Diet,  (isth  Ed.)  328.  in  writing.     The  other  form  of  codicil  by 

Ifl  the  Roman  civil  law  codicil  was  de*  the  civil  law  was  where  a  prior  testament 

fined  as  an  act  which  contains  disposi-  did  exist,  the  codicil  having  relation  to 

tions  of  property  in  prospect  of  death  the  testament  and  forming  part  of  it, 

without  the  institution  of  an  heir  or  ex-  and  to  be  construed  in  connection  with  it, 

ecutor.     I  Redfield,  387;  2  Domat,  by  much  in  the  same  way  codicils  are  in  the 

Strahan,  485,  pt.  2,  book  4,  sec.  i,  art.  17  present  day.     i  Redfield  (4th  Ed.),  288, 

Inst.  §  2^  I.  2,  tit.  Codicillo.    The  early  citing  2  Strahan 's  Domat,  487,  pt.   2, 

English  writers  define  the  term  much  in  book  4,  tit.  i,  sec  i,  art.  5;  Inst,  i,  16, 

the  same  way.     2  Swinburne,  pt.  i,  sec.  D.  de  jure  codic. 

5,  pL  2.                                                       /  Codicils  owe  their  origin  to  the  fol- 

Godolphin  defines  it  to  be  "the  just  lowing  circumstances:   Lucius  Lentulus 

sentence  of  our  will  touching  that  which  dying  in  Africa  left  codicils,  confirmed  by 

we  would  have  done  after  our  death  with-  anticipation  in  a  will  of  former  date,  and 

out  the  appointment  of   an  executor.''  in  these  codicils  requested  the  Emperor 

Godolphin,  pt.  x,  c.  16.  Augustus,  by  way  of  fitUi  eommissum  or 

By  the  Roman  civil  law,  and  a  similar  trust,  to  do  something  therein  expressed, 

rule  obtained  in  the  canon  law  and  in  The  emperor  carried  this  will  into  effect, 

the  early  English  law,  it  was  considered  and  the  daughter  of  Lentulus  paid  lega- 

that  no  one  could  make  a  valid  will  or  cies  which  she  would  not  otherwise  have 

testament  unless  he  appointed  an  eaecu-  been  legally  bound  to  pay.    Other  per- 

tor,  as  that  was  of  the  essence  of  the  act.  sons  made  similar  fidei  eommissa,  and 

This  was  attended  with  great  formality  then  the  emperor,  by  the  advice  of  learned 

and  solemnity,  in  the  presence  of  seven  men,  sanctioned  the  making  of  codicils, 

Roman  citizens  as  witnesses.    Hence  a  and  thus  they  became  clothed  with  legal 

codicil  was  termed  an  "unsolemn  testa-  authority.    Inst,  225;  Bouv.  L.  Diet.  tit. 

ment.**    Swinburne,  pt.  i,  sec.  5,  pi.  4;  Codicil. 

Godolph.,  pt.  I,  ch.  I,  §  2;  pt.  X,  ch.  6,  The  form  of  devising  by  codicil    is 

^2.  abolished  in  Louisiana.  Code,  1563.    And 

Woodward  v.  Lord  Darcy,  Plowd.  185,  whether  the  disposition  of  the  property 
where  it  was  said  by  the  judges  that  be  made  by  testament  under  this  title  or 
witboat  an  executor  a  "  will  is  null  and  under  that  of  institution  of  heir,  of  leg- 
void,'*  which  has  not  been  regarded  as  acy,  codicil,  donatio  mortis  eausa^  or 
law  in  England  for  some  centuries.  under  any  other  name  indicating  the  last 

By  the  civil  law  there  were  two  kinds  will,   provided   it    be  clothed  with    the 

of  codicils:  one  where  no  testament  ex-  forms  required  for  the  validity  of  a  testa- 

isted,  and  which  embraced  the  disposition  meet,  it  is,  as  far  as  form  is  concerned, 

of  property  only,  without  creating  any  to  be  considered  a  testament  Code,  1563; 

such  trusts  and  confidences  as  it  is  com-  Brown  Civil  Law,  292:  Domat.   Lois  Civ« 

mon  to  institute  in  formal  testaments,  liv.  4,  t.  i,  §  i;  Lecons  Element  du  Dr. 

and  which  in  fact  more  nearly  resembled  Civ.  Rom.  tit.«25;  Bouv.  L.  Diet,  tit  25. 

what  we  now  call  ^'donatio  mortis  causa  9.  Jarman  on  Wills  (5th  Ed.),  27  n. ; 

or  tmncapative  will  than  anything  else  Williams  on  Executors  (6th  Am.  Ed.),  9; 
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ecuted  with  the  same  formalities.^ 

2.  ConstmotioiL  of  Will  and  CodieiL— A  codicil  is  part  of  the  will 

to  which  it  is  attached  ot  refers^  and  it  and  the  original  will  must 
be  taken  and  construed  as  one  testament.^    The  annexation  need 

4  Kent  Com.  531;  Metcalf,  J.,  in  Tilden  Bishop,  4  Bro.  C.  C.  55,  where  the  tes- 
V,  Tilden^  13  Gray  (Mass.),  103,  108;  tator  gave  the  residue  of  his  personal 
Jol^ns  Hopkins  University  v,  Pinckney,  estate  among  such  .of  his  relations  only 
55  Md.  365.  <is  were  mentioned  in  that  his  last  wilt. 

Although  in  a  codicil  regularly  execu-  He  afterwards  made  a  codicil  which  he 

tors  may  not  be  instituted  or  primarily  directed  to  be  taken  as  part  of  his  will, 

appointed,  yet  executors  may  be  substi-  and  a  second  by  which  he  gave  legacies 

tuted  or  added  by  a  codicil.     Godolph.  to  two  of  his  relations,  but  gave  no  such 

pt.  I,  c.  I,  sec.  3;  Swinb.  pt.  15,  pi.  5.  direction;  and  it  was  held  by  Lord  Com- 

This  rule  has  been  carried  to  the  extent  misstoner    Eyre   (dubitantibus    Ashurst 

of  enabling  two  persons  to  prove  a  will  and  Wilson,   JJ.)  that  as  every  codicil 

and  codicil,  one  of  whom  was  named  as  was  part  of  the  testamentary  disposition, 

sole  executor  in  the  will,  and  the  other  as  though  not  part  of  the  instrument,  the 

sole  executor  in  the  codicil.     Muliin,  P.  relations  named  in  the  second  codicil 

J.,  in  Wetmore  v,  Parker,  7  Lans.  (N.  Y.)  were  entitled  to. a  share  in  the  residue. 

191,  139.  This  decision  has  been  considered  as  car- 

1.  4  kent  Com.  S3i;  Tilden  v.  Tilden,  rying  the  principle  too  far. 
13  Gray  (Mass.),  103.  In  Hall  «/.  Severne.  9  Sim.  517,  518, 

If  a  codicil  be  imperfectly  executed,  it  the  testator,  by  his  will,  gave  pecuniary 
is  said  that  is  of  no  force  as  a  part  of  the  legacies  to  several  persons,  and  directed 
will;  and  acquires  no  additional  validity  his  residue  to  be  divided  amongst  his  be- 
by  being  admitted  to  probate,  and  re-  fore>mentioned  legatees,  in  proportion  to 
corded  by  the  surrogate  as  a  part  of  the  their  several  legacies  thereinbefore  given, 
will,  he  having  no  authority  to  act  upon  By  a  codicil,  which  he  directed  to  be 
such  a  case.  If  the  proceeding  were  in  taken  as  a  part  of  his  will,  he  *gave  sev- 
solemn  form,  with  due  notice  to  all  par-  eral  pecuniary  legacies  to  persons,  some 
ties  to  appear  and  contest  the  probate,  it  of  whom  were  legatees  under  his  wilU 
may  be  questionable  how  far  parties  can  and  declared  that  the  several  legacies 
go  behind  the  decree  of  the  court.  Bur-  mentioned  in  the  codicil  were  given  to 
bans  V.  Haswell,  43  Barb.  (N.  Y.)  424.  the  therein-mentioned  legatees  in  addi- 
But  where  a  testator  provided  by  his  tion  to  what  he  had  given  to  them,  or 
will  for  the  emancipation  of  slaves,  and  any  of  them,  by  his  will.  It  was  held  by 
his  will  was  sufficient  for  that  purpose,  Shadwell,  V.  C,  that  none  of  the  legatees 
and  by  a  codicil  changed  the  terms  of  under  the  codicil  were  entitled  to  share 
emancipation  by  reducing  the  amount  to  in  the  residue  in  respect  of  their  legacies 
be  paid  by  the  slaves,  it  was  held  that  the  under  the  codicil.  Where  a  testator  de- 
codicil  affected  only  the  personalty  of  his  vised  property  to  the  children  of  B.  in 
estate,  and  was  valid,  although  signed  like  manner,  as  they  were  entitled  under 
by  one  witness  only,  though  two  wit-  the  will  of  B.,  it  was  held  that  the  testa- 
nesses  were  necessary  to  emancipate  tor  referred  to  the  will  and  codicils  of  B.  ^ 
laves.  Orchard  v.  David,  6  B.  Mon.  (Ky.)  as  the  whole  together  must  be  taken  to 
37^-  be  his  will.      Pigott  v.  Wilder,  26  Beav. 

UiuiMsstsd  Oodiail.^A  codicil  signed,  90. 
and  containing  an  unsigned  attestation        In  Fuller  v.  Hooper,  2  Ves.  Sen.  242, 

clause  in  the  handwriting  of  the  testator,  and  Supplement  by  Belt,  333,  where  the 

\&  incomplete  and  invalid.      Power  v.  testator  gave  legacies  to  all  her  nephews 

Davis,  3  McArthur  (D.  C),  153.  and  nieces,  except  those  kereinafternamed^ 

It  has  been  held,  however,  that  a  codi-  and  desired  her  executors  to  look  upon 
cil  in  the  handwriting  of  the  testator,  all  memoranda  in  her  hand  as  parts  of  or 
found  with  his  will,  reciting  the  changes  a  codicil  to  her  will,  and  then  bequeathed 
and  alterations  he  intended  to  make  in  it  the  residue jo  the  children  of  her  sisters; 
as  to  his  personal  estate,  was  a  good  and  and  by  a  codicil  gave  legacies  to  some  • 
valid  testamentary  disposition  of  such  other  nephews  and  nieces,  Lord  Hard- 
estate,  though  not  signed  by  him  nor  wicke  held  that  the  nephews  mentioned 
attested  by  witnesses.     Brown  v.  Tilden,  in  the  subsequent  part  of  the  will,  and  nM 

5  Har.  ft  J.  (Md.)  371.  those  mentioned  in  the  codicil^  were  ez- 
9.  A  strong  illustration  of  this  princi-  eluded  from  the  first-mentioned  legacies^ 

pie  may  be  found  in  the  case  of  Sherer  v,  because  the  testatrix  meant  to  refer,  ooc 
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not  be  physical,  provided  the  language  of  the  codicil  is  sufficiently 
dear  to  identify  the  will  referred  to.*  Where  the  testator  refers 
in  the  codicil  to  his  former  wills,  and  provides  that  if  he  die  within 
a  certain  period  one  of  them  shall  go  into  effect,  if  otherwise,  the 
other,  the  codicil  will  belong  to  whichever  will  goes  into  operas 
tion.« 

to  her  will  or  testament,  but  to  the  par^  Missouri,  and  the  other  deposited  in  the 

ticnlar  instrument.  bands  of  ^  of  the  parish  of  Jefferson^ 

In  a  case  where  the  residue  was  given  one  of  my  executors  appointed  by  said 

to  ezecators  by  will,  and  a  codicil  directed  will. "    "If  the  codicil  had  been  attached 

that  A.  should  also  be  executor,  and  that  by  a  wafer  to  the  original  olographic 

the  will  should  uke  effect  as  if  his  name  copy  sent  to  A.»  I  presume  that  there 

had  been  inserted  therein  as  executor,  would  have  been    no  room  for  doubt. 

A.  was  held  not  entitled  to  a  share  of  the  A  list  of  decisions  for  more  than  one 

residue.     Hillersdon  v.  Grove,  21  Beav.  hundred  and  thirty  years  sustains  this 

51S.    See  also  Early  v,  Benbow,  2  Coll.  point.     What  is  the  difference  between 

354;  Day  V.  Croft,  4  Beav.  561;  Warwick  this  wafer  annexation  of  a  codicil,  which 

V.  Hawkins,  5  DeG.  &Sm.  481;  In  the  may    not    mention   the    previous    will 

Goods  of  Howard,  L.  R.  x  P.  &  D.  636;  otherwise    than    by  reciting  that   *  this 

Crosbie  v.  McDoual,  4  Yes.  610;  Fahrney  is  my  codicil  to  my  last  will,*  and  the 

V.  Holsioger,  65  Pa.  St.  388;  Brownell  case  before  us,  where  the  fact  of  making 

r.  De  Wolf,  3  Mason  (U.  S.),  4^;  Lessee  his  olographic  will  in  duplicate,  and  the 

of  Musser  v.  Curry,  3  Wash.  (C.  C.)  481  >  statement  of  the  fact  to  whom  he  had 

Movers   v.  White,  6  Johns.  Ch.  (N.  Y.)  sent  the  duplicates,  appear  on  the  face  of 

375;  Van  Cortland  v.   Kip,  7  Hill  (N.  the  codicil?    In  this  case  the  codicil,  by 

Y.),  346;  Negley  v,  Sard,  20  Ohio,  310;  the  manner  in  which  it  refers  to  the 

Hartley  v,  Tribber,  16  Beav.  510,  Wil-  original  olographic  will,  affords  a  spe- 

liams  00  Executors  (6th  Am.  Ed.),  9,  and  cimen  of   internal    annexation  morally 

cases  cited.  as  strong,  if  not  stronger,  than  the  physi- 

Where  a  testator  copies  and  republishes  cal  annexation  of  waier,  wrapper,  and 

his  will  and  the  several  codicils,  and  in  tape." 

the  attesution  styles  them  '*  codicils,"  2.  A  testator,  by  an  instrument  termed 

they  do  not  thereby  become  part  of  the  a  codicil  to  his  will,  made  distinct  be- 

wiU,  but  remain  codicils  and  constitute  quests  and  devises,  and  further  referring 

distinct  instruments,  and  a  bequest  of  the  to  the  former  wills,  the  latter  of  which 

residue  of  his  estate  by  the  will,  "to  the  contained    certain   charitable   bequests, 

legatees."  will  be  confined  to  such  lega-  provided  that  if  he  died  within  three  cal- 

tees  as  are  therein  named,  and  to  such  endar  montos  of  the  execution  of  said  lat- 

legatees  as  are  substituted  by  codicil  for  ter  will  the  former  should  go  into  effect; 

sonse  of  them,  and  will  not  extend  to  otherwise  the  latter  should  be  his  will. 

others  to  whom  legacies  are  left  by  codi-  Testator    died    within    three    calendar 

dls.     Alsop*s  App.,  9  Pa.  St.  374;  Riley's  months  of  the  execution  of  the  latter 

App..  9  Pa.  St.  374.  Will.     Held^  that  the  former  will  took  ef- 

1.  Van  Cortland  v.  Kip,  7  Hill  (N.  Y.),  feet,  and  that  the  codicil  was  to  be  con- 

346.     See  also  opinion  of  Lord  Commis-  sidered  as  part  thereof.     "  The  codicil 

sioner  Eyre  in  Barnes  v.  Crowe,  i  Ves.  did  not  (all  with  the  latter  will,  and  the 

Jr.    486;  Van  Kleeck  v.  Dutch  Church,  legatees   and    devisees    therein    named 

20  Wend.  (N.  Y.)  457;  SnowhiU  v.  Snow-  were  entitled  to  the  benefits  conferred 

hill.  3  Zab.  (N.  T.)  447*  upon  them  thereby.    After  the  death  of 

In  Harvey  V. Chouteau,  14  Mo.  587;  s.c,  the  testator  the  three  writings  were  con- 

55  Am.  Dec.  120.  the  testator  made  an  olo-  nected  together,  and  all  of  them  admitted 

graphic  will  in  duplicate,  sending  one  to  to  probate.     As  he  died  before  the  1st  of 

A  in  St.  Louis  and  one  to  B  in  Louisi-  March,  the  writing  of  January  13th  di4 

ana.     He  subsequently  made  a  codicil  in  not  take  effect  as  a  will.   Bradish's  App., 

Loaisiaoa.     The  codicil  was  taken  down  74  Pa.  St.  69.    The  question  now  is.  Did 

by  a  notary  public,  and  duly  witnessed  the  codicil  become  inoperative  and  fall 

aod  executed.     In  it  he  referred  to  the  with  that  writing,  or  did  it  become  a  sup- 

c^iographlc  will  thus:  **  I  have  made  an  plement  to  the  will  of  November  2oth, 

olographic  will,  which  is  made  in  dupli-  1871  ?    Although  a  subsequent  will  with* 

eate,  one  of  which  has  been  placed  in  the  out  a  revoking  clause  will  repeal  a  prior 

tuads  of  A  of  St.  Louis,  in  the  State  of  will,  yet  it  does  not  preclude  a  tesutor 
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In  interpreting  a  will  and  codicil,  the  general  rule  is  that  the 
whole  will  takes  effect  so  far  as  it  is  not  inconsistent  with  the 

codicil,  and  the  provisions  of  the  latter  are  to  J>e  so  construed,  if 
it  can  fairly  be  done,  as  to  make  it  harmonize  with  the  body  of  the 
will.^  It  is  the  established  rule  not  to  disturb  the  dispositions  of 
the  will  further  than  is  absolutely  necessary  for  the  purpose  of 
giving  effect  to  the  codicil.*-* 

» 

by  appropriate  writing  from  reinstating  ai,  1861.  The  efifect  was  to  revoke  and 
the  prior  one.  A  codicil  may  revoke  ^by  abrogate  both  wills,  and  the  codicil  conld 
implication  the  posterior  of  the  wills,  by  not  stand  alone  as  a  testamentary  dispo- 
expressly  referring  to  and  recognizing  sition.  Intestacv  decreed.  Pinckney*s 
the  prior  one  as  the  actually  subsisting  WiU,  i  Tuck.  (^.  Y.  Surr.)  436.  See  2 
will  of  the  testator.  i  Jarman,  189.  R.  S.  63,  §  40,  and  post.  §  5  n. 
Here  the  codicil  does  not  stop  with  1.  Robertson  v.  Powell,  2  H.  &  C. 
that  implication.  With  both  wills  in  his  762;  Lease  v.  Knight,  11  L.  T.  N.  S.  134. 
mind  he  refers  to  each  distinctly,  and  in  2.  Jarman  on  Wills  (3d  Eng.  Ed.)  [160]; 
unmistakable  language  the  tesutor  de-  Conover  v.  Hofifman,  i  Bosw.  (N.  Y.)2i4; 
Clares,  in  a  certain  contingency,  the  Tilden  v.  Tildep,  13  Grav,  108,  109; 
earlier  one  to  be  his  last  will  and  testa-  Holden  v.  Blaney,  119  Mass.  421;  Wet- 
ment.  That  contingency  has  occurred,  more  v,  Parker,  7  Lans.  (N.  Y.)  121,  127; 
When  the  testator  executed  the  codicil  Lovatv.  Leeds.  2Drew.  &Sm.62;  Hinch- 
hewas  uncertain  which  one  of  the  former  cliffe  v,  Hinchcliffe,  2  Drew.  &  Sm.  96: 
writings  would  take  effect  as  his  will.  Molyneux  v.  Rowe,  8  De  G.  M.  &  G. 
It  depended  on  the  contingency  of  his  368;  Davis  v,  Bennett.  30  Beav.  226. 
dying  before  the  time  specified.  There  Even  where  the  will  names  one  person 
was  no  intimation  that  it  should  not  take  executor,  and  the  codicil  names  another 
effect  in  either  case.  The  clear  intent  sole  executor,  it  was  held  the  provisions 
was  that  it  should  have  full  effect  and  at-  were  not  inconsistent,  and  that  both  per- 
tach  itself  to  whichever  writing  became  sons  named  executors  were  entitled  to 
operative  as  a  will.  The  codicil  was  to  probate  of  both  papers.  Greaves  v. 
become  part  of  that  writing,  and  the  two  Price,  32  L.  J.  Prob.  113. 
constitute  the  whole  will.  Any  presump-  Where  it  is  apparent  that  the  equality 
tion  that  the  codicil  and  the  writing  of  of  shares  given  to  several  sons  by  a  wiU 
January  13th  were  both  executed  at  the  was  intended  to  be  presierved  by  a  codi- 
same  time  is  clearly  rebutted  by  the  ref-  cil,  that  construction  should,  if  possible, 
erence  in  the  codicil  to  the  latter  as  a  be  given  to  the  codicil  which  will  effec- 
writing  then  existing."  The  dictum  in  tuate  such  intention.  Wheeler  v.  Fel- 
Bradish's  App.,  74  Pa.  St.  09,  that-  the  lowes,  52  Conn.  238. 
codicil  was  to  be  taken  as  a  (Mut  of  the  Two  papers  executed  by  a  married 
later  will,  overruled.  Bradish  v.  McClel-  woman,  having  a  power  of  appointment, 
Ian,  100  Pa.  St.  607.  the  first  professing  to  dispose  of  all  her 
In  New  York  this  case  arose:  The  property  by  deed  or  gift,  and  the  second 
decedent  executed  a  will  in  June,  1861,  expressing  a  wish  that  the  donee  should 
and  another  will  March  16,  1863:  also  pay  cerutn  bequests  out  of  it,  and  which 
a  codicil  March  28,  1863.  which  de-  papers  were  afterwards  spoken  of  to- 
dared  itself  a  codicil  to  a  will  bearing  gether  as  her  will,  were  admitted  to  pro- 
date  June  21,  1861.  The  will  of  June,  bate  as  such.  Webb  in  re,  3  Sw.  &  Tr. 
i86t,  was  found  among  the  papers  of  his  482.  See  also  Nickalls  in  re,  4  Sw.  &  Tr. 
lawyer  with  the  seal  and  signature  cut  40;  34  L.  J.  Prob.  103;  13  W.  R.  1047. 
oat:  the  day  of  the  month  had  never  been  Compare  also  Birks  v.  Birks,  13  L.  T.  N. 
filled  up.     The  will  of  March  16,  1863,  S.  193. 

and    codicil   of  March   28,   1863,   were  The  principle  is  well  illustrated  by  the 

proved  as  duly  executed.      ffeU,  that  recent  case  of  Reichard's  App.,  8  AtL 

the  codicil    could    not   be  attached    to  Rep.  382.  Subject  to  previous  paragraphs 

the  will  of  March  16,  1863;  it  declared  of  his  will,  John  Reichard  by  "  Item  D, 

itself  to  be  a  codicil  to  the  will  of  June  paragraph  8,*'  devised  and  bequeathed  to 

21,  1 861.    The  testator,  by  the  codicil,  John  Reichard,  Jr.,  and  other  trustees 

republished  that  will  as  his  last  will,  and  executors,  one  sixth  of  his  property 

thereby  revoking  the  will  of  March  z6,  "  in  trust,  ...  to  receive  the  annual  in- 

1863.     He  did  not  thereby  revive  the  come  or  profit  arising  therefrom,  and  co 

will  which  he  designated  as  that  of  June  pay  over  the  same  ...  to  my  daughter 
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An  erroneous  recital  in  a  codicil  that  a  gift  had  been  made  in 
a  particular  form  does  not  extend  such  bequest  beyond  its  legiti- 
mate operation  according  to  the  terms  of  the  will.^ 

Helena,  for  and  during  her  natural  life,  were  not  plainly  revoked  or  altered  by 

and  from  and  after  the  death  of  my  said  the  codicil.     It  was  not  his  purpose,  as 

daughter,  in  trust  to  pay  said  net  annual  the  appellants  contend,  to  make  an  ab- 

income  ...  to  the  child  or  children  of  solute  disposition  of  his  entire  property 

my  said  daughter,  who  shall  be  living  at  by  the  codicil,  thus  leaving  no  part  of  the 

the  time  of  her  death,  and  the  issue  of  original   testamentary  paper  operative, 

anydeceased  child  or  children  .  .  .  until  except  the  clause  appointing  the  execu- 

they  shall  severally  .  .  .  attain  the  age  tors.    This  would  be  to  give  the  codicil 

of  twenty-one  years;  and  upon  the  fur-  the  effect  of  a  new  will  out  and  out,  and 

ther  trust  to.  pay  over,  convey  and  deliver  not  as  the  testator  meant  it  tt>  be— merely 

to  such  child  or  children.  ...  as  they  an  addition  or  supplement  to  his  originid 

shall  respectively  attain  the  age  of  twenty-  will.      Johns    Hopkins    University    v. 

one  years,  bis  .  .  .  respective  share  of  the  Pinckney,  55  Md.  365. 

principal."      By  a   codicil,    "Item    D,  1.  /«  r^  Smith,  2  Johns.  &  H.  594. 

paragraph  8,  wherein  by  my  wHl  I  have  It  seems  to  be  well  settled  that  a  mere 

directed  my  executors  to  collect  and  re-  recital  in  a  will  or  codicil  of  the  fact  of 

ceive  the  annual  income  and  profit  aris-  having  made  a  particulat'  legacy  may 

ing  out  of  the  one-sixth  part  of  my  estate,  create  such  legacy  if  there  is  nothing  to 

and  pay  over  the  same  to  my  daughter  which  the  description  can  refer  in  the 

Helena  during  her  natural  life,  is  hereby  will.     Sir  Wm.  Grant  in  Smith  v.  Fiu- 

revoked,   and  instead  thereof  my  said  gerald.  3  V.  &  B.  8. 

executors  .  .  .  are    hereby  directed    to  But  commonly  it  is  of  no  force  to  alter 

pay  to  my  said  daughter  Helena,  now  what  has  been  done.    Re  Arnold's  Est., 

intermarried  with  T.  H.  Suvyer,  as  soon  33  Beav.   163,  171;   McKenzie  v.  Brad- 

as  they  conveniently  can  after  my  death,  bury,  35  Beav.  617. 

$2000.     Item,  the  twelth  and  last  para-  But  where  the  codicil  provided  that  an 

graph  of  my  will  is  hereby  revoked." /^<//,  annuity  of  ;f  30  given  in  the  will  should 

that  the  codicil  revoked  only  the  part  of  be  increased  to  an  annuity  of  jif  50,  the 

Item  D  which  referred  to  Helena's  life  es-  will  having  in  fact  given  only  a  legacy 

tate,  and  that  the  one  sixth  should  be  held  of  ;f  30,  it  was  held  that  the  legatee  should 

by  the  trustees  in  trust,  to  pay  the  same  take  the  annuity.     "The  plain  meaning 

during  Helena's  Kfe  to  those  entitled  to  of  the  words  of  the  codicil  is  to  say  that 

it  under  the  intestate  laws,  and  after  the  plaintiff  was  to  have  an  annuity  of 

her  death  in  trust  for  her  children,  as  £y^.     For  some  reason  or    other  the 

provided  in  the  unrevoked  part  of  the  testatrix  wished  to  increase  her  bounty 

item.  to  that  amount.  The  woids  as  they  stand 

A  testator  having  in  his  will  given  to  a  would  give  A.  B.  an  annuity  of  £%o\  and 

friend  the  interest  on  $10,000  during  her  if  so,  it  is  for  those  who  assert  that  there 

single  life,  expressing  the  impulse  which  has  been  a  mistake  to  point  out  what  the 

prompted    the    bequest    with    unusual  mistake  is,  and  how  it  is  to  be  cured, 

earnestness  and  force,  afterwards  made  The  mistake  lies  in  the  words  *  immedt- 

a  codicil,  which  contained  no  clause  ex-  ate  annuity  of;'  but  because  the  tesutrix 

pressly  revoking  this  gift,  but  which  did  has  mtsdescribed  a  legacy  as  an  annuity, 

in  express  terms  revoke  one  bequest  and  I  cannot  hold  that  by  *  an  annuity  of  £^0 ' 

modify  another,  giving  in  lieu  of  the  first  she  meant  a  '  legacy  of  jfso.'    If  she  had 

a  life  interest  in  all  his  realty.      The  said  *  and  I  increase  the  ;f  30  left  by  will  to 

codicil  contained  a  clause  which,  if  stand-  A.  B.  to  an  annuity  of  ;(50,*  there  could 

ing  alone,  might  have  been  construed  as  have  been  no  diflSculty.  I  must  therefore 

a  bequest  of  all  other  personal  property  strike  out  the  erroneous  words,  and  leave 

belonging  to  the  testator,  not  otherwise  the  codicil  as  it  would  stand  without 

disposed  of  by  the  preceding  clauses  of  them.    The   result  is  that  the    plaintiff 

the  codicil,  and  the  same  clause  expressly  would  take  an  annuity  of  C^o^    Ives  v. 

ratified  and  confirmed  the  will  in  every  Dodgson.  L.  R.  9  Eq.  401. 

other  respect.     Held^  that  the  legacy  of  A  disposition   by  codicil  of  "all  my 

|io,ooo  was  not  revoked  by  the  codicil,  real  and  persona^  estate  and  effects"  was 

The  will  and  codicil  were   to  be  con-  held  on  the  context  not  to  include  a  fund 

stmed    together,   and    in    ratifying  his  of  personal  estate  specifically  disposed  of 

will  in  all  other  respecu  he  meant  to  by  the  ,will.    In  re  Arrowsmith,    %  De 

ratify  all  such  provisions  of  the  will  as  Gex,  F.  &  J.  474. 
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A  codicil  appended  to  declare  the  meaning  of  a  particular  clause 
of  a  will  cannot  be  construed  to  pass  other  property  than  that  em- 
braced in  such  clause.^  Upon  the  same  principle  it  is  an  estab- 
lished rule  of  construction,  that  an  additional  legacy  given  by  a 
codicil  is  attended  with  the  same  incidents  and  qualities  as  the 
original  legacy,  and  that  a  devise  upon  condition  that  the  devisee 
shall  '*  comply  with  what  is  enjoined  upon  him  in  this  will  *'  must 
be  constrned,  prima /aciff  to  be  upon  condition  that  the  devisee 
shall  also  comply  with  what  may  be  enjoined  upon  him  by  any 
codicil.^  Nevertheless  it  must  be  borne  in  mind  that  a  codicil 
will  stand  even  if  inconsistent  and  repugnant  to  a  clause  in  the 
will,  and  that  in  so  far  as  it  is  inconsistent  with  the  will  it  will 
operate  as  a  revocation.* 

3.  KevooatlpiL  of  Will  by  CodioiL — A  codicil  revokes  so  much  of 
the  will  as  is  inconsistent  with  it ;  ^  but  as  a  general  rule  it  will  not 
be  held  to  be  inconsistent  beyond  the  clear  import  of  its  language.* 
And  where  a  devise  is  clear,  it  is  incumbent  upon  those  who  con- 
tend that  it  is  not  to  take  effect  by  reason  of  a  revocation  in  a  cod- 
icil, to  show  that  the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  as  the  original  intention  to  devise.®     Indeed,  it  may 

1.  McCutchen  v.  Marshall,  8  Pet.  (U.  one  third  thereof  be  gave  to  his  wife« 
S.)  290.  A  codicil  which  reserved  from  sale  a  part 

2.  Metcalf,  J.,  In  Tilden  v.  Tilden,  13  of  such  real  property  until  her  death,  and 
Gray  (Mass.).  103.  108,  citing  4  Dane  secured  to  her  the  use  of  it  during  her 
Abr.  550;  4  Kent  Com.  (6ih  Ed.)  531;  i  life,  was  held  not  to  revoke  by  implica- 
Jarman  oq  Wills,  160;  i  Roper  on  Leg-  cation  the  bequest  to  her;  and  where  a 
acies  (2d  Am.  Ed.),  873-S75 ;  2  Williams  part  of  such  personal  property  consists 
on  Executors,  1403^/1/^. ;  Doe  v.  Latham,  of  stocks  which  were  by  the  codicil  to  be 
Busbee  L.  365.  reserved  from  sale,  and  the  dividends  to 

8.  Flood  V.  Howser,  i  Nott  &  M.  321;  be  paid  over  as  they  accrued  "to  the 

Bosley  v.  Wyatt,  14  How.  (U.  S.)  390.  heirs"  of  the  testator.  It  was  held  that 

4.  Bosley  9.  Wyatt,  14  How.  (if.  S.)  such  codicil  did  not  revoke  the  bequest 

390;  Larrabee  v,  Larrabee,  28  Vt.  274.  of  the  will.    Collier  v.  Collier,  3  Ohio 

Thus  where  the   testator  had  devised  St.  369. 

his  reid  estate  to  A,  and  subsequently  by  A  legacy  bequeathed  to  a  granddaughter 

codicil  said,  *'  I  acknowledge  B  to  be  my  by  a. codicil  in  lieu  of  a  devise  in  the  will 

next  of  kin,  and  heir  at  law  of  all  my  real  to  the  mother,  who  had  since  deceased, 

and  personfd  property,*'  it  was  held  a  is  a  revocation  of  the  original  devise  to 

revocation.     Parker  i/.  Nickson,  9  Jur.  the    mother.     Brownell    v.   De  Wolf,  3 

N.  S.  451.  Mas.  (C.  C.  Rep.)  486. 

Where,  however,   a  testator  made  a  .It  should  be  observed  that  between  a 

devise  to  A.  of  certain  property,  and  also  codicil  and  a  subsequent  will  there  is  this 

of  the  Qse  of  other  property  for  the  life  difference  of  construction:  a  codicil  is  a 

of  A.,  and  then  to  his  heirs  in  fee,  heit/t  reput>lication  and  ratification, 

that  a  codicil  revoking  that  part  of  the  6.  i  Redfield  on  Will^  362  n;  i  Jarman, 

will  wherein  any  part  of  his  estate  was  160,  n.  2;  Wetmore  v,  Parker,  52  N.  Y. 

devised     to    A.,    and    in     lieu    thereof  461. 

bequeathing  him  the  income  thereof,  ap-  6.  Doe  d.^  Hearle  «.  Hicks,  8  Bing. 

plied  only  to  that  part  of  the  will  devising  479;  Cleoburey  v.  Beckett,  14  Beav.  587, 

property  to  A.  absolutely;  and  that  that  «/^  Romilly,  M.  R.;  Williams  v,  Evans, 

part  of  the  will  giving  A.  a  life  estate,  i   El.   &   Bl.   739.      See  also   Patch   v, 

with  remainder  to  his  heirs  in  fee.  was  Graves,  3  Drew.  348,  376;  Robertson  v. 

not  revoked.  Homer  v,  ^rown,  16  How.  Powell.  2  H.  &  C.  762;  Butler  v.  Green- 

(U.  S.)  354.  wood,   22   Beav.    303;  Norman  v.    Ky- 

A   testator  directed  all  his  real   and  naston,  29  Beav.  96;  s.  c  3  De  G.  F.  &  J. 

personal  property  to  be  sold  and  con-  29 :  Molyneux  v,  Rowe,  8  De  G.  M.  &  G. 

verted  into  money  by  his  executors,  and  368;  Kellett  v,  Kellett,  L.  R.  3  H.  L. 
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be  stated  generally  as  a  canon  of  construction,  that  a  clear  gift 
cannot  be  cut  down  by  any  subsequent  words,  unless  they  show  an 
equally  clear  intention.^  But  in  applying  the  rule,  it  is  sufficient 
that  the  subsequent  words  indicate  the  testator's  intention  to  cut 
the  gift  down  with  reasonable  certainty,  and  the  rule  does  not 
mean  that  you  are  to  institute  a  comparison  between  the  clauses 
as  to  lucidity.^  It  may  also  be  said  to  be  an  established  principle^ 
that  an  expressed  intention  to  make  an  alteration  in  a  will  in  one 
particular  negatives  by  implication  an  intention  to  alter  it  in  any 
other  respect.^    The  codicil  may  revoke  the  provisions  of  the  will 

167;  Williams  v.  Evans,  i  El.  &  Bl.  727;  the  estate,  and  M.  was  given  the  bequest 
Evans  v.  Evans.  17  Sim.  86;  i  Jarman  on  in  her  own  right,  not  his."  Bartholo- 
Wills  (3d  Eng.  Ed.)»  168  et  seq. ;  Ives  v,  mew*s  App.  7S  Pa.  St.  169. 
Harris,  7  R.  I.  413;  Quincy  v.  Rogers,  9  Where  a  will  gives  the  testator's  entire 
Cash.  295,  296;  In  re  Arrowsmith's  esute  to  one  for  life,  and  a  codicil  pro- 
Trusts,  2  De  G.  F.  &  J.  474;  Lemage  v.  vides  legacies  to  others  in  absolute  and 
Goodban,  L.  R.  i  P.  &  D.  57;  Wetmore  v.  unambiguous  terms,  the  codicil  changes 
Parker,  5a  N.  Y.  450;  Pickering  v.  Lang-  the  will  to  that  extent,  and  the  legacies 
doa,  22  Maine,  430;  Tilden  v,  T ilden,  13  are  payable  at  the  usual  time,  unaffected 
Gray  (Mass.),  108;  4  Kent,  531;  Jenkins  by  the  life  estate.  Beardsley  v.  Select- 
«r.  Maxwell,  Tjones  Law,  6ia;  Conoverv.  men  of  Bridgeport.  3  Atl.  Repr.  (S.  C. 
Hoffman,  x  Bosw.  214;  Boyd  v,  Latham,  Conn.)  557.  See  also  as  to  the  use  of 
Busbee  (Law),  365;  Homer  v,  SheUon,  2  words,  Boyd  v.  Boyd.  2  Fed.  Rep.  138. 
Mec  (Mass.)  202;  Nelson  v.  McGiffert,  Where  a  testator  by  bis  will  divides  hit 
3  Barb.  Ch.  (N.  Y.)  158;  Bosley  v.  Bos-  property  among  his  six  children,  to  five 
ley.  14  How.  (U.  S.)  390;  Kane  v.  Astor,  of  whom  he  has  made  advancements  dlf- 
5  Sacidf.  (N.  Y.)467;  Brant  v.  Wilson,  8  fering  largely  in  amount,  and  directs 
Cowen  (N.  Y.),  56;  Alt  v.  Gregory,  8  that  the  amounts  advanced  to  each  shall 
De  G.  M.  &  G.  221;  Joiner  v.  Joiner,  2  be  considered  as  so  much  towards  his  or 
Jones  Eo.  (N.  Car.)  68 ;  Bradley  v.  Gibbs,  her  share  of  his  estate,  and  by  a  codicilex- 
a  Jones  zs\.  (N.  Car.)  X13:  Read  v.  Man-  ecuted  a  few  days  later  provides  that  * '  all 
nin^r.  30  Miss.  308 ;  Larrabee  v.  Larrabee,  sums  of  money  given  to  my  children  in  my 
98  Vl  274;  Pillsworth  v,  Mosse,  14  Ir.  said  will,  and  all  sums  paid  to  them  by 
Ch.  163:  Collier  v.  Collier.  3  Ohio  N.  S.  my  executors  under  said  will,  are  given 
369;  Clarke  v.  Butler.  T'Mer.  304;  Hill  to  them,  and  are  paid  to  them,  for  the 
V,  Walker.  4  Kay  &  J.  166;  Kermode  v.  benefit  of  their  heirs  respectively,  and  are 
MacDonald,  L.  R.  3  Ch.  App.  584 ;  Rob-  not  to  be  in  any  way  liable  for  their  debts, 
ertson  v.  Powell,  9  L.  T.  N.  S.  543.  or  taken  by  their  respective  creditors,  if 

1.   Williams    on    Executors  (6th  Am.  any.  in   any  way  or   form,"  the  codicil 

EiL),  221.  will  not   be  construed  as  depriving  the 

A   testator  gave  to  his  four  sons,  in-  children  of  their  ownership,  or  as  estab- 

duding  J.,  **  each  an  equ^  share  of  the  lishing  a  trust  for  their  heirs,  but  as  an- 

balance  of  my  estate;**  and  in  a  codicil  nexing  a  condition  to  such  ownership,  to 

directed  bis  executors  to  pav  J.*s  share  which  no  legal  e£fect  could  be  given. 

**  unto  my  daughter  in- law  M.,  the  wife  Potter  v,  Merrill  (Mass.).  9  N.  E.  Repr. 

of  my  said  son  J.,  her  heirs  and  assigns  572. 

at  the  time  distribution   is  made  to  my  8.  Williams  on  Executors  (6th    Ain. 

other  heirs."    Held,  that  the  codicil  re-  Ed.),  220. 

voked  the  bequest  to  J.,  and  that  M.  took  8.  Quincy  v.  Rogers,  9  Cush.  (Mass.) 

J. '9  full  share  without   liability  for  J.*s  296. 

debts  to  the  estate.     "It  is  not  a  case  of  These  principles  are  well  illustrated  in 

legal  substitution  whereby  one  person  the  leading  case  of  Wetmore  v.  Parker, 

hecomes  substituted  to  the  right  of  an-  52  K.  Y.  461.     The  will  of  C,  among 

other  by  operation  of  law,  but  it  is  a  case  other  bequests,  contained  one  to  the  iT 

of  change  in  the  intention  of  the  tesutor,  F.  Academy  of  $10,000.  to  be  expended 

-vrhereby  he  suffered  one  person  to  drop  in  the  erection  of  a  new  building,  etc, 

out  of  his  will  and  another  to  fall  in.  The  and  one  to  the  R.  D.  Church  of  $10,000, 

irery  change  of  intention  contradicts  the  to  be  expended  in  the  erection  of  a  church 

idea  of  mere  substitution.    J.  was  left  to  edifice.     The  residuary  clause  of  the  will 

stand  where  he  stood  before,  a  debtor  to  gave  the  residue  of  the  estate  to  the  sev- 
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either  by  expressly  declaring  such  to  be  the  intention  of  the  testa- 
tor, or  by  making  a  new  disposition  of  the  estate  different  from 
that  made  by  the  will,  but  in  the  lattef  case  the  disposition  to  be 

effectual  as  a.  revocation  must  be  valid.^     A  gift  of  the  residue  in 

eral  legatees  thereinbefore  named,  in  permanent  support.  The  first  bequest 
proportion  to  the  amounts  of  the  specific  would  necessarily  be  expended  at  once; 
bequests.  In  a  codicil  C.  state'd  that  she  the  latter  might  and  ordinarily  would  be 
had  advanced  $3000  upon  the  legacy  to  permanently  invested.  By  the  terms  of 
the  U.  F.  Academy,  and  therefore  she  the  will  the  Female  Academy  was  desig- 
revoked  so  much  thereof.  She  also  nated  as  a  residuary  legatee  for  an  amount 
stated  that  it  appearing  probable  that  the  made  certain  by  mere  arithmetical  calcu- 
purpose  of  the  bequest  to  the  R.  D.  lation,  as  eflfeciually  as  if  the  name  and 
Church  would  soon  be  accomplished,  and  amount  were  written  out.  This  is  con- 
having  concluded  to  give  at  that  time  fessedly  the  legal  construction  and  e£fect 
$3000,  she  therefore  revoked  the  legacy  of  the  will.  Was  it  changed  by  the  tes- 
to  said  church.  '*  The  question  is  whether  tatrix?  I  think  not.  She  paid  $30cx> 
it  was  the  intention  of  the  testatrix,  by  upon  the  specific  legacy  in  her  lifetime, 
these  revocations,  to  deprive  the  Dutch  and  revoked  so  much  of  it  in  language 
Church  of  all  share  in  the  residuary  carefully  confined  to  that  alone.  If  she 
estate,and  to  restrict  the  Female  Academy  had  intended  to  affect  the  other  bequest, 
to  the  proportion  of  the  residue  repre-  we  are  to  presume  that  she  would  have 
sented  by  $7000  instead  of  $10,000.  The  said  so.  Her  will  and  codicils  bear  evi- 
primary  object  in  construing  wills  is  to  dence  of  particularity  of  expression  as 
ascertain  and  carry  out  the  intention  of  to  every  testamentary  arrangement,  and 
the  testator,  and  various  rules  have  been  within  the  rule  referred  to,  the  alteration 
adopted  to  accomplish  this  object.  JFrom  of  one  bequest  negatives  an  intent  to 
the  nature  of  the  subject,  these  rules  alter  the  other.  Suppose  she  had  paid 
must  be  quite  general,  because  no  two  the  whole  ten  thousand  while  she  lived, 
wills  can  be  found  precisely  alike  in  Would  it  tend  to  show  an  intent  that  the 
language  and  surrounding  circumsunces.  other  should  not  take  effect?  So  far  from 
It  is  a  general  rule,  that  a  codicil  will  not  it,  it  would  evince  a  continued  testament- 
operate  as  a  revocation  beyond  the  clear  ary  friendship.  The  act  of  payment  and 
import  of  its  language.  I  Redfield  on  revocation  are  one,  and  must  be  con- 
Wills,  362,  and  no(e;  i  Jarman,  160,  n.  strued  together;  the  latter  was  made  to 
2:  8  Cowen,  56.  Another  rule  is  that  perpetuate  evidence  of  the  former.  The 
an  expressed  intention  to  make  an  alter-  reasons  for  revocation  apply  only  to  the 
ation  in  a  will  in  one  particular,  nega-  specific  legacies,  showing  that  the  testa- 
tives  by  implication  an  intention  to  alter  trix  regarded  them  as  independent.  The 
it  in  any  other  respect.  9  Cush.  296.  right  of  the  Dutch  Church  to  the  residuary 
It  is  always  important  to  scrutinize  with  legacy  is  substantially  the  same,  and  for 
care  the  language  employed  not  only  in  the  same  reasons."  Wetmore  v.  Parker, 
the  particular  parts,  but  in  every  part  of  52  M.  Y.  461-463;  Colt  v,  Colt,  32  Conn, 
the  instrument,  in  order  as  far  as  practi-  122.  See  also  Kiver  v.  Oldfield,  4  De  G. 
cable  to  ascertain  the  operation  and  in-  &  J.  30. 

tent  of  the  mind  using  it.     After  a  care-  1.  Jones  v.  Jones,  2  Dev.  Eq.  (N.  Car.) 

ful  examination  and  considerable  reflec-  387. 

tion,  I  have  arrived  at  the  conclusion  that  The  testator  may  rely  either  upon  his 

the  two  codicils  do  not  operate  to  cut  oflf  express  declaration  to  effect  the  revoca- 

or  impair  the  right  of  the  Academy  or  tion,  in  which  case  the  validity  or  invalid- 

the  Dutch  Church  to  share  in  the  residue  ity  of  the  subsequent  disposition  made 

under  the  seventh  clause    of  the   will,  by  the  codicil  is  immaterial,  or  he  may 

First  as  to  the  Female  Academy.     The  rely    upon    the    subsequent   disposition 

two  bequests  are  not  dependent.     The  itself  to  effect  the  revocation ;  and  In  the 

reference  to  the  first,  in  the  last,  desig-  latter  case,  although  the  codicil  profess 

nates  the  legatee  and  the  amount,  but  as  an  intention  to  make  a  disposition  of  the 

legacies  they  are  independent.    They  are  whole  estate  different  from  the  will,   if 

for  different  purposes;  one  for  particular,  the  disposition  is  only  in  part  effectual, 

the  other  for  general  purposes.     We  are  the  revocation  is  m^x€iy  pro  Uinto.     Thus 

justified  in  inferring  that  the  testatrix  had  a  codicil  to  a  will  "  unqualified  by  revok- 

two  objects  in  view:  one  to  aid  in  com-  ing"  a  bequest  given  in  the  body  of  the 

pleting  and  furnishing  the  building,  the  will,  and  in  addition  containing  a  bequest, 

other  to  contribute  towards  a  fund  for  will  operate  as  a  revocation,  althoijgh  it 
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the  codicil  revokes  a  gift  of  residue  in  the  will.^  But  where  there 
is  a  gift  by  codicil  of  the  residue  of  a  particular  fund  only,  and 
then  by  a  subsequent  codicil  a  general  gift  of  residue,  as  the  two 
gifts  are  not  necessarily  inconsistent  the  latter  will  not  revoke  the 
former.*  A  power  of  sale  in  a  will  is  not  revoked  by  a  different 
disposition  made  of  the  estate  by  codicil,  unless  there  is  some  in- 
consistency between  the  exercise  of  the  power  and  some  part  of 
the  codicil.*  A  codicil  which  ineffectually  intends  to  revive  a  prior 
will  which  the  testator  has  destroyed,  does  not  operate  as  a  revo- 
cation of  an  intermediate  will,  if  it  is  not  inconsistent  therewith 
and  does  not  show  any  intention  to  revoke.* 

4.  PresunptiTe  Bevooatioii  of  Codioili  by  Dettruotion  of  WilL — The 
codicil  is  prima  facie  dependent  upon  the  will ;  and  where  the  will 
and  codicil  to  it  are  shown  to  have  been  in  existence,  and  the  will 
has  been  destroyed,  the  burden  of  proof  is  upon  the  party  setting 
up  the  codicil  to  show  that  it  was  the  testator's  intention  to  have 
it  operate  separately  from  the  will;  otherwise,  the  presumption 
being  that  the  destruction  of  the  will  was  intended  as  a  revocation 
of  both,* 

The  intention  of  the  testator  may  be  determined  with  reasonable 
certainty  from  the  frame  of  the  codicil.  If  it  be  entire  and  in- 
telligible in  itself  alone,  and  especially  where  it  contains  an  effec- 
tive distribution  of  all  or  most  of  the  testator's  estate,  and  was 
found  carefully  preserved  by  the  testator  in  a  place  where  he  must, 
or  would,  naturally  have  been  aware  of  its  existence,  it  will  afford 

if  not  good  as  to  the  bequest  it  contains,  legatee  a  certain  sum  of  money  will  not 

Loibeian  Congregations  App.,    5   Atl.  revoke  the  residuary  bequest    to    such 

Rep.  (Pa)  753.  legatee.     Stultx  v,  Kiser,  a  Ired.  Eq.  (N. 

On  the  other  hand»  a  codicil  which  Car.)  538. 

does  not  in  terms  revoke  a  former  will  %.  Inglefield  v.  Coghlan,  a  Coll.  247; 

of  real  estate  in  a  manner  wholly  differ-  Evans  v.  Evans,  17  Sim.  108. 

eotfrom  the  will,  only  operates  as  a  re vo-  On  the  other  hand,  a  codicil  which 

cstion  pr9  tanio,  notwithstanding    that  gives  as  a  reason  for  bequeathing  a  legacy 

upon  its  face  it  professes  to  dispose  of  to  the  tesutor's  grandson  that  he  had 

the  whole  estate  differently  from  tlie  will,  disinherited  him,  the  fact  being  that  he 

Brant  v.  Willson,  6  Cow.  (N.  Y.)  56.  See  had  not  disinherited  him,  but  bad  given 

also  Larrabee  v.  Larrabee,  38  Vt  374;  him  a  large  legacy  by  the  will,  does  not 

Neff*s  App.,  48  Pa.  St.  50.  revoke  the  legacy  in  the  will,  but  is  itself 

As  to  partial  revocation  by  codicil,  see  rendered  void  by  the  mistake.    Mordecai 

Cooksoo  V.  Hancock,  2  My.  &  C.  606;  v.  Boylan,  6  Jones  Eq.  (N.  Car.)  36$. 

Scofieid  V.  Cahnal,  4  De  G.  &  S.  533;  8.  Conover  v,  Hoffman,  x  Abb.  N.  Y. 

l^vat  9.  Leeds,  3  Dr.  &  Sm.  6a:  Phil-  App.  Dec.  429. 

ipps  V.  Alien,  7  Sim.  446;    Murray  v.  4.  Williams  on  Executors    (6th    Am. 

Johnson,   3   D.   &  War.    143;  Wells  v,  Ed.),  220,  and  cases  cited. 

Wells,  17  Jur.  1020;  Hillersdon  V.  Grove,  '  5.  I   Redfield  on  Wills,  §  13  a,  p.  ix, 

21  Beav.   518;  Fry  v.   Fry,  9  Jur.   894;  citing  Grim  wood  v.  Cozens,  2  Sw.  &  Tr. 

Twining  v.  Powell,  2  Coll.  262;  Sandford  364;  Dutton  in  re,  3  Sw.  &  Tr.  66. 

V.  Sandford.    i   De  G.  &  S.  67;  Ives  v.  But  the  rule  of  presumptive  revocation 

Ives,  4  G.  &  C.  34;  Daly  v,  Daly.  2  J.  &  of  the  codicil  by  the  revocation  of  the 

^«  753;  Morrison  v.  Morrison,  2  Y.  ft  will  does  not  obtain  under  the   English 

C.  C.  C.  652;  Boulcott  9.   Boulcott,  2  sutute,  x  Vic.  Ch.  26.     Under  that  sut- 

Drew.  2$,  35;  Alt  v,  Gregory,  2  Jur.  N.  ute  there  must  appear  to  haveb^n  an  in- 

S.  577.  tention  to  revoke  the  particular  instru- 

1.  Hardwtcke  v,  Douglass,  7  CI.  ft  Fin.  ment.     Savage  in  re,  L.  R.  2  P.  ft  D.  78. 

79S*    Bat  a  codicil  giving  to  a  residuary  See  also  Black  v.  Jobling,  x  P.  ft  D.  685. 
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very  strong  presumption  of  an  intention  to  have  it  operate ;  but 
where  these  circumstances  are  wanting,  or  others  indicating  a  con- 
trary purpose  exist,  it  may  require  different  consideration,  as  where 
the  dispositions  of  the  codicil  are  so  complicated  with  and  depend- 
ent upon  those  of  the  will  as  to  be  incapable  of  a  separate  and 
independent  existence,^ 

Where  it  appears  from  the  manner  of  cancelling  the  will  and  not 
cancelling  the  codicil,  or  from  extrinsic  evidence,  that  the  testator 
intended  only  to  revoke  the  will  and  let  the  codicil  remain  in  force, 
probate  will  be  granted  of  that  alone.^  If  the  codicil  is  substan- 
tially independent  of  the  will,  it  is  not  necessarily  affected  by  its 
revocation.* 

1.  I  Redfield  on  Wills  (4th  Ed.),  311.       the  bouse  of  the  party  in  whose  favor  the 

Where  the  testator  Riade  provision  for  codicil  was  made  called  for  it,  remarking 
an  illegitimate  child  and  its  mother  by  a  that  '*  those  papers  were  of  no  force  now. 
codicil,  which  he  declared  should  "be  taken  'I  have  somebody  else  to  leave  my  prop- 
as  part  of  his  will,  such  child  being  born  erty  to/*  The  codicil  was  produced, 
after  the  making  of  the  will,  the  will  not  and  the  testator  destroyed  it  by  throw- 
being  found  at  the  decease  of  the  testator,  ing  it  into  the  fire.  The  court  held 
it  was  held  that  the  codicil  should  be  that  the  destruction  of  the  codicil 
treated  as  unrevoked,  there  being  noth-  was  limited  merely  to  the  revocation  of 
ing  to  show  an  intention  to  revoke  it,  and  the  codicil,  and  that  to  cancel  or  revoke 
its  provisions  being  in  favor  of  those  to  the  will  the  cancellation  or  destruction 
whom  the  testator  owed  a  moral  duty,  must  be  directed  against  the  whole  will, 
but  one  not  recognized  by  the  municipal  "  In  the  case  before  us  it  was  physically 
law,  and  the  provisions  of  the  codicil  impossible  that  the  act  of  destruction  io 
having  no  dependence  upon  those  of  the  question — the  burning  of  the  codicil — 
will.  Tagart  v.  Squire,  i  Curteis,  289;  could  have  been  directed  against  the  will, 
I  Jarman,  131,  and  cases  cited;  i  inasmuch  as  the  will  was  not  present,  but 
Redfield,  313.  in  a  different  custody.     And  yet  the  court 

It  seems  to  be  the  general  rule  in  the  instructed  the  jury  that  if  the  testator  in- 
ecclesiastical  courts  to  involve  the  codi-  tended  at  the  time  of  destroying  the 
cils  in  the  revocation  of  the  will,  unless  a  codicil  thereby  to  revoke  the  will,  in  that 
contrarv  intention  can  fairly  be  gathered,  case  the  destruction  of  the  codicil  was  a 
either  from  the  structure  of  the  codicils  revocation  of  both  the  will  and  the  codi- 
or  from  extrinsic  evidence.  Medlycott  cil.  If  this  be  correct,  it  mutt  be  either 
V,  Assheton,  3  Add.  3^0;  Coppin  v.  Dil-  because  a  codicil  is  so  essential  a  part  of 
Ion,  4  Hagg.  363;  I  Jarman,  131,  and  a  will  that  its  revocation  necessarily  in- 
notes.  volves    the    revocation    of   the    will    (a 

9.  Harris  in  re,  3  Sw.  &  Tr.  485;  10  ground  too  palpably  wrong  to  require  dia- 
Jur.  N.  S.  684.  cussion,  and    not  assumed  by  the    ap- 

8.  EUice  in  fr.  33  L.  J.  Prob.  27.  See  pellee*s  counsel  nor  by  the  circuit  court), 
also  Coulthard  In  re,  11  Jur.  N.  S.  184;  or  because  the  destruction  of  a  codicil, 
and  Goods  of  Grieg,  L.  R.  i  P.  &  D.  without  any  the  slightest  destruction  of 
72.  the  will,  or  any  attempt  to  destroy  it,  or 

A  codicil  depending  upon  the  body  of  even  an  intent  to  destroy  it,  must  have 
the  will  for  explanation  or  execution  can-  the  effect  of  revoking  the  will  if  so  in- 
not  be  established  as  an  independent  will  tended  by  the  testator.  This  last  propo- 
when  the  will  itself  has  been  revoked,  sition,  it  seems  to  me,  requires  but  little 
Youse  v.  Forman,  5  Bush  (Ky.),  337;  consideration  after  what  has  been  already 
Pinckney's  Will,  i  Tuck.  (N.  Y.  Sur.)  said.  To  place  it  in  the  strongest  light 
436.  for  the  appellees,  let  us  suppose  that  the 

Sevooation  of  Will  by  Daitmetion  of  testator,  at  the  time  of  burning  the  codi- 
Oodicil. — Testator  made  his  will,  and  cil,  expressly  declared  that  he  did  it 
sometime  afterwards  executed  a  codicil  with  intent  thereby  to  revoke^the  will, 
to  the  same,  and  deposited  the  codicil  in  Could  it  have  that  effect  ?  The  will  itself 
the  hands  of  the  party  in  whose  favor  the  was  in  nowise  cancelled  or  destroyed,  but 
codicil  had  been  made.  The  testator  remained  perfect  and  entire,  indestructi- 
afterwards  married,  and  while  visiting  at   ble  and  intangible  by  the  act  in  question. 
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5.  BepvUieatioii  and  Conflmuttion  of  Will  liy  CkidioiL— From  the 
fact  that  the  codicil  is  a  part  of  the  will  to  which  it  is  attached  or 
refers,^  the  execution  of  the  codicil  per  se  operates  as  a  republica- 
tion of  the  will,  and  the  two  are  to  be  regarded  as  but  one  instru- 
ment, speaking  from  the  date  of  the  codicil.^  A  codicil  attached 
or  referring  to  a  particular  will  ipsa  facto  has  the  effect  to  repub- 
lish that  particular  will,  and  also  to  revoke  all  intervening  wills  be- 
tween the  date  of  that  particular  will  and  the  date  of  the  codicil, 
unless  the  language  of  the  codicil  indicates  a  different  purpose.^ 

Then  is  it  not  obvious  that,  if  revoked,  it  Movers  v.  White,  6  Johns.  Ch.  375;  Van 

most  have  been  by  the  sole  eficacy  of  Cortlandt  v.  Kip,  x   HiU  (N.  Y.)>   593; 

tne  testator's  parol  declaration,  directly  Pa^ne  v,  Payne,  z8  Cal.  aoi ;  Murray  v. 

in  the  teeth  of  the  statute.  .  .  .  The  in-  Ohver,  6  Ire.  Eq.  (N.  Car.)  55;  Rose  v, 

tent  to  revoke  must  concur  with  the  act  Drayton,  4  Rich.  £q.  (S.  Car.)  a6o;  Stover 

of  revocation,  but  cannot  go  beyond  it,  v.   Kendall,  i  Coldw.  (Tenn.)  557;    Mc- 

beiog  limited  by  law  to  &e  act  itself.  Curdy  v,  Wiall,  7  Atl.  Rep.  (N.  }.)  566. 
We  most  not  confound  the  intent  to  do       8.    Keff's  App.,  48   Pa.  St  501.     In 

the  physical  act  of  cancellation  or  de-  this  case  the  testator  made  his  will  in 

stmctioo    with    the   intent    to    produce  I850,   revoking   all    former,  wills.      In 

cherry  the  legal  effect  of    revocation.  August,    1857,   he    made    another   will. 

When  the  intent  to  do  the  physical  act  signed  by  him,  but  not  witnessed.     In 

concurs  with  the  act  itself,  it  then  be-  October,  I857,  he  made  a  codicil  to  the 

comes  an  act  ol  revocation;  and  when  first  will  revoking  some  of  its  provisions, 

the     intent    to    revoke    concurs    with  and  spoke  of  it  as  the  *'  foregoing  will." 

the  jMC  of  revocation,  it  then  becomes  It  was  held  a  republication  of  the  first 

A   legal     revocation.      When    the   con-  will,  as  of  the  date  of  the  codicil. 
curring  phjrsical    act  and   intent  to  do       Strong,  J.,  in  delivering  the  opinion  of 

it  are  partial  only,  we  have  merely  a  the  court,  said:  "  That  the  effect  of  a  codi- 

partial  act  of  revocation,  and  as  regards  cil,  dufy  executed,  is  to  republish  the  will 

that  act   the  testator  designs  to  do  no  to  which  it  refers,  whether  the  codicil  be 

more;  and  thus  the  question  is  presented,  annexed  to  the  will  or  not,  is  the  doctrine 

whether  a  partial  act  of  revocation  can  of  all   the  authorities.    The  legal  pre- 

accomplish  a  total  revocation  ?  a  question  sumption  of  intended  republication  may 

which  is  answered  by  merely  stating  it.'*  indeed  be  rebutted  by  the  language  of 

Malone*s  Adm.  v,  Hobbs,   i  Robinson  the  codicil;  but  in  the  absence  of  any  ex- 

(Va.),  346;  B.  c,  39  Am.  Dec.  263.  ^  pressed  intent  to  the  contrary,  it  always 

1.  Beall  V,  Cunningham,  39  Am.'Dec.  operates  as  a  new  adoption  of  the  will, 

469;  3  B.  Mon.  (Ky.)  390.  and  a  republication  at  the  time  when  the 

8.  The  effect  of  the  cases  is  to  give  an  codicil  was  made.  Upon  so  plain  s^  subject 
operation  to  the  codicil  per  se^  and  inde*  it  seems  almost  superfluous  to  refer  to 
pendently  of  any  intention,  so  as  to  authorities.'*  The  language  of  Lord 
bring  down  the  will  to  the  date  of  the  EUenborough  in  Goodtitle  v,  Meredith, 
codicil — making  the  will  speak  of  that  3  M.  &  S.  5,  13  (the  «ubstance  of  which 
date,  unless  indeed  a  contrary  intention  is  given  above),  was  approved.  '*  That 
be  shown,  in  which  case  it  will  repel  that  such  was  the  rule  in  England  prior  to  the 
effect.  The  codicil  draws  the  will  down  passage  of  the  statute  x  Vict.  ch.  26, 
to  tu  own  date,  in  the  very  terms  and  in  this  State  until  April  8,  1833, 
of  the  will  and  makes  it  operate  as 'if  it  when  our  preset  Sutute  of  Wills  was  en- 
bad  been  executed  in  those  terms.  Lord  acted,  is  conceded  by  the  appellant;  but 
Dlenboroagh,C.  J.,  in  Goodtitle  V.  Mere-  it  is  insisted  that  by  those  enactments 
dith»  2  Man.  &  SeL  13.  See  also  Acher-  the  law  has  been  changed,  and  that  now  a 
ly  V.  Vernon,  z  Com.  387;  Potter  v.  Potter,  codicil  must  contain  an  expressed  intent 
I  Ves.  Sr.  437;  Barnes  v.  Crowe,  i  Ves.  to  revive  the  will  to  which  it  is  annexed, 
Jr.  486;  Piggott  V,  Waller,  7  Ves.  98;  De  or  to  which  it  refers,  in  order  to  have  that 
Baabe  V.  LordFingal,  16  Ves. Jr.  167;  Doe  effect,  or  contain  an  expressed  intent  to 
ex  dem,  Williams  v,  Evans,  i  Cromp.  &  revoke  a  former  will,  in  order  to  work 
M.  4a  (3  Harr.  Dig.  2186);  Wilkinson  v.  its  revocation,  unless  the  dispositions 
Adam,  I  Ves.  ft  Bea.  445;  Brownell  v.  made  by  the  codicil  are  inconsistent  with 
De  WoU,  3  Mas.  (C.  C.)  494;  Lessee  of  those  of  the  former  will.  The  2ad  section 
Moner  9.  Carry,  3  Wash.  (C.  C.)  463;  of  the  British  statute  is  as  follows:  '  No 
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While  no  precise  form  of  words  is  necessaiy  to  republish  the  will, 
nor  is  it  necessary  that  the  codicil  be  indorsed  upon  or  at- 
tached to  it,^  it  is  essential  that  the  codicil  distinctly  recognize 

will  or  codicil  or  aa;  part  thereof,  wbicb  change  of  ihe  law  as  ii  waa  under  the  act 

■hall   be   in  anjr  manner  revoked,  allall  of  1705.  True,  a  republication  by  parol  ia 

be  revived  otherwise  than  by  the  rc-exe-  oolongerposslble.bul  that«a»bccauscof 

culion  thereof,  or  by  a  codicil  executed  olherproviaionaof  the  act  which  define  the 

in  manner   hereinbefore    required,    and  mode  in  which  alone  a  will  may  be  made. 

showing  an  intention  lo  revive  the  same;  They  have  no  bearing  upon  the  question 

and  where  any  will  or  codicil  which  shall  now  under  discussion,  for  republicatioii 

be  partly  revoked  and  afterwards  wholly  by  a  codicil  ii   not  parol   republication, 

revoked,  shall  be   revived,  such   revival  The  sole  object  of  the  13th  and  i4tli  aec- 

eball  not  extend  to  so  much  thereof  as  tions  of  the  act  of  1633  was  10  preveot 

shall  have  been  revoked  before  the  revo-  the  possibility  of  revoking  or  altering  wills 

cation  of  the  whole  thereof,  unless  an  in-  wills  by  parol,  except  by  destruction  or 

lention  to  the  contrary  shall  be  shown.'  cancellation,  and  this  it  did  by  requiring 

It  is  argued  that  since  this  statute  a  codi-  the  intent  of  the  testator  to  be  manifested 

cil  to  a  will  does  not  revive  it  or  repub-  in  writing.     But  it  did  not  undertake  to 

lish  it  so  as  to  make  it  a  revocation  of  define  what  construction  should  be  giren 

another  will  made  prior  to  the  codicil,  if  to  a  written  manifestation. 

it  does  not  contain  an  expressed  intention  "  It  is  still  the  law,  then,  as  it  alwajrs 

to  work  such  republication  or  revocation.'  was,  that  a  codicil  to  a  will  is  a  republica- 

Such.  however,   is  not  the  construction  lion  of    it,  unless  the  contrary  intent  be 

given  to  the  statute  in  England. . . .  True,  avowed  by  the  testator,  and  that  it  makes 

a  codicil  must  show  an  intention  to  re-  Ihe  will  republished  to   speak  from  the 

vive  in  order  to  work  a  revival;  but  It  date  of  the  codicil,  to  use  Ihe  language 

necessarily  shows  such  an  inieniion  un-  of  Lord  Ahinger   in  Doe   ex  dem.    York 

less   it  be  disclaimed.      A   codicil   is   a  v.  Walker,  ii   M.  &  W.  597.     The  will 

written  alteration  of  a  will  or  addition  to  must  be  construed  '  as  if  the  testator  had 

it,  executed   in  Ihe  manner  required  by  inserted  in  the  codicil  all  Ihe  words  ol  the 

law.     The  act  of  executing  it'involves  an  will.'  "  Sec  also  Powell  on  Devises,  vol.  i. 

Intention  that  it  shall  operate  as  part  of  p.  Gil,  n.  I,  Jarman's  Edition;  i  larmati 

B  will.     It  Is  unmeaning  unless  it  does,  on  Wills.  723,  where  the  English  cases 

It  therefore  necessarily  evinces  a  design  are  collated :  Houbloa  iit  re,  1 1  Jur.  N.  S. 

thai  the  will  of  which  it  is  made  a  part  J491  Thomson  in  re,  II  Jur.   N.  5.  960; 

shall  be   a  will:  that  if   It  has  been  re-  S.  C.  L.  R.   1  P.  &  D.  S;  i  RedBeld  on 

voked,  it  shall  have  new  life.  .  .  .  Wills,  §  19.  pi.  3  and  4. 

"  The  t3th  section  of  the  Pennsylvania  If  a  codicil  refers  to  one  of  two  exist- 

WiltsAct  ofHih  of  April,  1833  (P.  D.      ).  ing  wills  by  a  wrong  date,  as  "July  i, 

eaacia  that  '  no  will  in  writing  concern-  1793,"  when   the   date   in   fact  was   the 

Ing  any  real  estate  shall  be  repealed,  nor  aisl,  it  appearing  from  the  other  drcum- 

shall  any  devise  or  direction  therein  be  stances   in   the  case,  and   the  fact  thai 

altered,  otherwise   than   by   some   other  the  other  wilt  was  dated  the  i8th  of  Jul^, 

will  or  codicil  in  writing,  or  other  writing  1796.  that  it  must  have  been  iniendnl  for 

declaring  the  same,  executed  and  proved  the  9lsl,  it  will  not  defeat  the  republica- 

in   Ihe  same  manner  as  is  hereinbefore  lion.     Jansen  v.  Jansen,  cited  in  Rogers 

Provided,  or  by  burning,  cancelling,  etc'  v.  Pittis,  I  Add.  38;  t  Redfield  on  Wills, 

be  14th    section  makes  similar  provi-  g  39,  pi.  4. 

sions  in   regard  to  wills  respecting  per-  Of  course  where    it  appears  from  the 

■onal    estate,   adding,  however,  to    the-  terms  of  codicil  that  it  was  not  intended 

words  in  which  repeals  and   alterations  to  operate  as  a  republication  of  the  will. 

may  be  made    the  instnimentalily  of   a  it   cannot  have    that  effect.     I  Redfield 

nuncupative  will.  A  will,  then,  is  a  tcgiti-  on  Wills,  g  zg,  pi.  4,  and  cases  cited. 

mate  mode  of  repealing  another  will  or  Omission  to  mention  a  codicil   in  an 

altering  its  devises  or  directions.     So  is  a  act  of  republication,  in  which  other  codl- 

(»dicil.     So   is    another   writing,  not  a  cils  made  prior  to  that  act  are  mentioned, 

will  or  codicil,  declaring  a  repeal  or  al-  implies  a  revocation  of  it;  but  this  may 

So  Is  burning  and  cancellation,  be  rebutted  by  circumstances  showing  a 

se  of  personalty,  sols  a  nun-  contrary   intention,     WikoS's   App.,   IS 

will.     An  intent  to  revoke   an  Pa.  St.  a8i;  s.  c,  53  Am,  Dec.  597. 

ill,  and  consequently  a  revoca^  1,  Sir  John  Strange,  M.  R.,   in  Potter 

be  shown  in   either  ot    these  v.  Potter,  i  Ves,  Sr.  437,  443;  Vernon  v. 

1  in  these  respects  there  is  no  Vernon,  i  Com.  381:  Jackson  o.  Hnr- 
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the  existence  of  the  will,^  and  be  itself  executed  with  due  so- 
lemnity,  for  all  the  purposes  embraced  in  the  latter,^  and  that 
the  will  referred  to  be  identified.'  To  establish  the  identifica^ 
tion  parol  evidence  is  admissible.^  If  there  be  more  than  one 
will,  the  fact  that  the  codicil  was  attached  to  one  of  them  is 
regarded  as  very  effective  to  show  that  the  codicil  was  intended  as 
a  republication  of  that  particular  one.'  The  natural  presumption 
is  that  a  codicil  is  made  as  a  part  of  the  testator's  last  will,  if  there 
be  two  in  existence  at  the  time ;  but  if  one  of  them  have  been  can- 
celled or  revoked,  so  as  to  be  no  longer  in  existence  as  a  valid, 
operative  instrument,  the  codicil  will  be  presumed  to  have  been 
intended  to  form  part  of  the  will  then  in  existence  and  in  force. 
Where  there  are  numerous  codicils,  the  effect  of  the  later  ones  is 
to  republish  the  earlier  ones.*  A  codicil  by  referring  to  a  revoked 
will  in  adequate  terms  may  have  the  effect  of  reviving  it,^  and  it 
has  even  been  held  that  a  codicil  duly  executed,  if  attached  to  a 
pa{>er  which  was  never  signed,  attested  and  published  as  a  will, 
will  have  the  effect  of  giving  force  and  operation  to  the  whole  as 
one  wilL^    To  the  same  principle  may  be  referred  the  rule  that 

lock,  Amb.  487;    Doe   v.  Davy.  Cowp.  of  a  will  only  sets  up  the  will  as  it  then 

158;  Barnes  v,  Crowe,  i  Ves.  Jr.  486;  exists,  and  will  not  restore  legacies  re- 

Harrey  v.  Chouteau.  14  Mo.  587;  s.c,  5s  voked.  adeemed,  or  otherwise  vacated. 

Am.  Dec  I30.  In  Goods  of  Thompson,  L.R.  i  P.  &  D.  8. 

1.  I  Redfield  on  Wills,  $  23  a,  pi.  5;  It  is  not  competent  for  the  will,  when 

Coale  V.  Smith.  4  Pa.  St.  376.  executed  in  due  form,  to  provide  for  the 

5.  B^l  r.  Cunningham.  3  B.  Mon.  payment  of  such  legacies  as  may  there^ 
(Ky.)  390;   I    Redfield  on  Wills,  §  23  a,  after  be    given  by   codicils  informally 
pi.  6.  executed,  since  all  such  papers  are  testa- 
te has  been  held  that  a  memorandum  mentary,  and  must  be  so  treated,  thus 

indorsed  upon  the  will  and  signed  by  the  referring  their  operation  to  the  effect  of 

recpitsite  number  of  witnesses  is  a  good  the  probate.     Rose  v.  Cunynghame,  la 

republication,  although  the  tesutor  did  Ves.  29;  Why  tall  v,  Kay,  2  My.  &  K. 

fioc  himself  sign  it.    Reynolds  v.  Shirley,  765;  i  Redfield  on  Wills,  §  33  a.  pi.  6. 

7  Ohio.  39.  See  also  Wilkinson  v.  Adam,  i  Ves.  & 

8.  Tonnele  v.  Hall,  4  ComsL  (N.  V.)  Bea.  422. 

140.  7.  Beall  v.  Cunningham.  39  Am.  Dec. 

4*  Thus  where  a  codicil  began,  •'This  469:  ».  c.,  3  B.  Mon.  (Ky.)  390. 

Isacodiciltomy  lastwttlandtesument,"  But  the   intention   to  revive  the  will 

extrinsic  evidence  was  admitted  to  show  must  be  clear  upon  the  face  of  the  codicil, 

that  no  other  document  had  been  found  either  by  express  words  or  by  necessary 

to  answer  the  description.   Ellen  v.  Mad-  implication,  conveying  to  the  mind  of  the 

dock.    II   Moore  P.  C.  C.  427;    i  Red-  court  with  reasonable  certainty  the  exist- 

field,  $  21.  pi.  16.  «nce  of  such  an  intention.     Mere  refer- 

5. 'Barnes  v,  Crowe,  i  Ves.   Jr.  490;  ence  to  the  will  by  date  or  any  ordinary 

Rogers  v.  Pittis,  i  Add.  41.  implication  will  not  be  sufficient.     Steele 

6.  Guest  V.  Willasey,  3  Bing.  614;  12  et  ah,  in  re,  L.  R.  i  P.  &  D.  575. 

J.  B.  Moore.  2.  An  olographic  will  once  revoked  can 
A  testator  made  five  codicils  to  his  will,  be  republished  only  by  a  written  instru- 
In  the  fourth  of  which  be  revoked  the  ment,  setting  forth  the  testator's  inten- 
three  preceding,  and  in  the  fifth  he  con-  tions.  and  dul]r  attested  by  the  sututory 
finned  the  will  "and  four  codicils."  number  of  witnesses,  or  by  a  paper 
Held,  that  by  reviving  the  four  codicils  written  by  the  tesutor  himself,  and  de- 
no  other  result  could  follow  but  that  the  posited  by  him  as  required  for  the  original 
foarth  should  nullify  the  three  first,  will,  and  such  subsequent  writing  would 
Unless  this  was  so.  the  fourth  would  be  construed  to  be  a  codicil.  Love  v. 
•cease  to  have  its  legitimate  operation.  Johnston.  12  Ired/  L.  (N.  Car.)  355;  Saw- 
Thls  decision  is  grounded  upon  the  same  yer  v.  Sawyer,  7  Jones  L.  (N.  Car.)  134. 
principle  as  the  rule  that  the  republication  8.   In   1827  the  decedent  procured  a 
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proof  of  the  execution  of  the  codicil  obviates  the  want  of  proof  of 
the  execution  of  the  will  itself.^ 

A  will  which  is  invalid  to  pass  real  estate  for  want  of  the  requi- 
site number  of  witnesses  may  be  confirmed  by  a  duly  attested 
codicil.^  The  charge  of  undue  influence  in  the  execution  of  the 
will  may  also  be  overcome  by  proof  of  the  due  execution  of  a 
codicil  after  the  testator  is  removed  from  the  alleged  influence.' 
A  codicil  which  is  an  express  confirmation  of  the  will  may  also 
pass  real  estate  acquired  between  the  date  of  the  will  and  the 
codicil.^    A  will  altered  after  execution,  if  republished  by  a  codi- 

paper  to  be  drafted  as  his  will,  but  took  nized  intention  of  *the  testator,  plainly 

it  to  his  house  until  recovery  from  a  implied  from  the  execution  of  the  codicil, 

fractured  arm.     There  was  no  evidence  referring  to  the  paper  as  bis  will."    Beall 

that  the  paper  was  ever  signed  or  attested,  v,  Cunningham,  39  Am.  Dec.  469;  3  B. 

In  1832  he  procured  a  codicil  to  be  writ-  Mon.  (Ky.)  390. 

ten  on  the  same  paper,  calling  and  treat-  1.  Storm's  Will,  3  Redf.  (N.  Y.)  327; 

ing  the  paper  as  nis  will.     The  codicil  See  Allen  r.  Maddock,  11  Moore  P.  C. 

wsu^  signed  and  attested.     It  was  held  427. 

that  the  codicil  had  the  effect  of  giving  The  execution  of  the  codicil  cures  all 

force    and  validity   to    the    Unexecuted  defects  in  the  execution  of  the  original 

draft,  and   that  both   instruments  went  instrument.     McCnrdy  v.  Wiall,  7  AtL 

into  operation  as  a  single  testament.  Rep.  (M.  J.)  566. 

"The  counsel  for  the  appellants- .  .  .  Under  the  New  York  Revised  Statutes 

contend  that  though  a  codicil,  duly  exe-  (2    R.   S.   63,   g  40),    which,  require   a 

cuted,  may  operate  as  a  republication  of  declaration  by  the  testator  at  the  time  of 

a  revoked   will,   whfch  has    been  duly  making  or  acknowledging  the  subscnp- 

executed  as  such,  yet  it  cannot  have  the  lion  that  the  instrument  so  subscribed  is 

effect  to  bring  into  operation,  as  a  will,  his  last   will  and   testament,   a   codicil 

a  paper  which  has  never  been  signed  or  executed  as  a  codicil  and  not  as  a  will 

executed  as  a  will.    We  can  see  no  differ-  cannot  give  effect  to    an  invalid    will, 

ence  in    principle    in  the  cases.     If  a  Nor  can  it  be  admitted  to  probate  as  a 

codicil  so  attaches  itself  to  and  forms  a  will.^   Proctor  v.  Clarke,  3  Redf.  (N.  Y.) 

part  of  a  revoked  will  as  to  revive  and  445.  * 

give  force  and  effect  to  it  as  such,  we  can-  This  provision  has  not  changed  the 

notperceivewhyit  may  not  be  so  attached  rule  that  a  codicil  executed  with  all  the 

to  and  engrafted  upon  any  other  paper  formalities  required  by  the  statutes  for 

which  the  testator  may  choose  to  treat  the  execution  of  wills  operates  as  a  re- 

as  his  will.     I  neither  case  it  is  a  question  publication  of  the  will  to  which  it  refers, 

of  intention.      If    the  testator,   by   the  so  far  as  not  changed  by  the  codicil, 

alteration  of  parts  of  his  will,  by  a  codi-  Brown  v.  Clark.  77  N.  Y.  369. 

cil,  may  be  construed  to  intend  to  recog-  8.  Stover  v,  Kendall,  i  Coldw.  (Tenn.) 

nize  the  parts  unaltered,  and  the  whole  557. 

subject  to  the  alteration  as  his  will,  why  8.  O'Neal  v.  Farr,  t  Rich.  L.  (S. Car.)  80. 

may  he  not  by  referring  to  an  unsigned  4.  Brownell  v,  De  Wolf,  3  Mas.  (C.  C. 

and  unaltered  paper  as  his  will,  and  treat-  Rep.)  486. 

ing  it  as  such,  be  construed  to  adopt  the  The  rule  in  the  English  court  of  chan- 

parts  unaltered,  and  the  whole  thus  al-  eery  is  that  a  codicil  makes  the  will  ^peak 

tered,   as  his  last  will  and  testament,  from  its  own  date,  and  it  will,  as  a  repub- 

If  the  codicil  can  so  engraft  itself  upon  lication.  take   in  lands  purchased  up  to 

and  draw  within  its  operative  influence  a  the  date  of  the  codicil.     A  clear  intent 

revoked  will  as  to  amount  to  a  republi-  will,  however,  prevent  the  application  of 

cation,  we  cannot  perceive  why  it  may  the  rule,  as  if  the  codicil  should  say,  "  I 

not  engraft  itself  upon  and  draw  within  am  now  dealing  with  the  propertv  given 

its  operative  influence  any  instrument  by  will,  and  with  none  other."    Money- 

which  the  testator  may  treat  as  his  will,  penny  v.  Bristow,  2  Russell  &  M.  117; 

so  as  to  amount  to  a  publication  of  the  Movers  v.  White,  6  Johns.  Ch.  (N.  Y.) 

whole  as  his  will.    The  reason  that  would  375;  William  v.  Lancaster,  3  Russell,  108; 

sustain  the  republication  in  the  one  case  Yarnold  v,  Wallis,   4  Y.   &  Coll.   160; 

woidd  equally  sustain  the  publication  in  Hughes  v.  Turner,  3  My.  &  K.  666;  4 

the  other,  and  each  rests  upon  the  recog-  Kent  Com.  (5th  Ed.)  5x0. 
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cil,  annexed  and  referring  to  it,  is  made  valid,  and  it  may.  be 
shown  by  parol  evidence  that  the  alterations  were  made  before 
the  execution  *of  the  codicil,^ 

COBBCIOV.    See  Duress. 

COFFEE-HOUSE. — ^A  house  of  entertainment,  where  guests  are 
supplied  with  coffee  and  other  refreshments,  and  where  men  meet 
for  conversation.*  The  term  is  also  used — rarely,  however — in  the 
sense  of  an  inn. 

COFFER. — ^A  chest  or  trunk;  especially  one  used  for  keeping 
money  or  other  valuables.' 

In  Virrtma  it  has  been  declared  that  house  keeper  is  of.  a  very  different  d^ 

the  addition  of  a  codicil  is  not  sufficient  scription.**    Doe  d.    Pitt  v.  Laming.   4 

to  operate  as  a  devise  of  lands  purchased  Campbell,   73,  76,  approved,  N.  Y.  Eq. 

by  the  testator  between  the  date  of  the  Ins.  Co.  v,  Langdon,  6  Wendell  (N.  V.), 

will  and  the  date  of  the  codicil,  there  be-  627 ;   Rafferty  v.   New   Brunswick  Fire 

ing  no  words  in  the  codicil  to  show  such  Ins.  Co.,  3  Harrison  (N.  J.),  483. 
to  be  the  intention  of  the  testator.     Ken-        Innksapar's  Xian  oa  Goods  of  Onoit. — 

dall  V.  Kendall,  5  Munf.  (Va.)  272.  A  house  of  entertainment  in   London, 

In  Richardson  v.  Richardson,  C.  W.  where  beds,  provisions,  etc..  are  furnished 
Dud.  1S4,  it  was  held  that  to  operate  as  at  so  much  per  night,  for  all  persons  pay- 
a  republication  of  the  will  a  codicil  must  ing  for  the  same,  but  which  was  merely 
be  either  annexed  to  it  at  the  time  of  its  called  a  tavern  and  coffee-house,  and  was 
execution  or  expressly  confirm  it.  But  not  frequented  by  stage-coaches  and  wag- 
see  Dunlap  V.  Dunlap,  4  Desauss.  (S.  ons  from  the  country,  and  which  had  no 
C)  305;  Jones  V,  Hartley,  2  Wharton  stables  belonging  to  it,  is  to  be  considered 
(Pa.),  103.  an  inn,  and  the  owner  is  subject  to  the 

1.  Burge   V.   Hamilton,   7a  Ga.    568.  liabilities  of  innkeepers,  and  has  a  lien 

See  also  Linnard's  App.  93  Pa.  St.  313.  on  the  goods  of  his  guest  for  the  payment 

Under  the  rule  that  a  codicil  repub-  of  his  bill,  and  that  even  where  the  guest 

lishes  the  will  as  of  the  date  of  the  codi-  did  not  appear  to  have  been  a  traveller, 

dl,  it  has  been  held  that  where  children  but  one  who  had  previously  resided  in 

are  not  named  in  the  will;  but  are  named  furnished  lodgings  in  London.     So  held 

in  the  codicil,  this  will  prevent  the  chil-  in  an  action  of  trover  brought  by  a  former 

dren  from  taking  under  a  statute  which  guest  for  goods  detained  by  the  landlord 

provides  that  children  take  a  certain  pro-  for  money  due  for  lodging  and  entertain- 

portion  of  the  estate  by  statute  if  they  ment,    in   which   action   a  nonsuit  was 

are  not  mentioned  in  the  will.      Payne  sustained  by  the  court  after  argument. 

V,  Payne,  18  Cal.  291.  Thompson  v.  Lacy.  3  Bam.  &  Aid.  283. 

A  codicil  expressed  to  uke  effect  upon        A  more  oatiBg-houao  is  not  an  inn,  nor 

an  event  which  does  not  happen  is  enti-  is  the  proprietor  liable  as  an  innkeeper; 

tied  to  probate  if  it  refer  to  the  will  by  and  although  the  defendant  may  carry 

date,  upon  the  ground  that  it  amounts  to  on  in  another  part  of  his  premises  the 

a  republication  of  the  will,     i  Red  field  business  of  an  innkeeper,  yet  a  person 

on  Wills,  §  23  a,  pi.  10,  citing  Mendes  Da  who  enters  the  restaurant  for  a  meal  is 

Silva  in  re,  2  Sw.  &  Tr.  315.  not  a  guest  or  traveller  entitled  to  the. 

9.  Webster.  protection  afforded  against  innkeepers. 

A  coffeehouse  is  not  an  inn,  within  Carpenter  v.  Taylor,   i  Hilton  (N.  Y.), 

the    meaning    of  a  policy  of  insurance  193:  People  v.  Jones.  54  Barb.  (N.  Y.) 

against  fire,  enumerating  the  trade  of  an  311;  Sio.  on  Bailments,  §  475,  and  note 

ionkeqper.  with  others,  as  double-hazard-  6.     So  as  to  a  mere  boarding  house,   Car- 

ous.     So  held  of  Grigsby's  coffee-house,  penter  v.  Taylor,  i  Hilton  (N.  Y.),  193. 
where  country  visitors  to  London  lodged        Ploadiag. — To  charge  hotel-keeper  as 

as  in  an  inn.     Lord  Ellenborough  said:  innkeeper,  he  must  be  declared  against 

**  Horses,  wagons,  and  coaches  come  to  as  an   innkeeper.    Jones  v.  Osborn,  3 

an  inn;  there  are  stables  and  outhouses  Chitty's  Reports,  4S4. 
attached  toil;  people  are  going  to  these        See  Tavern;    Hotel;  Inn;  Rbstau- 

with  lights  at  all  hours:  hence  there  is  an  rant:  Bishop  on  Sututory  Crimes,  g  297. 
increa^sd  danger  of  fire,  and  the  trade        8.  Web«ier. 

of  an  innkeeper  is  considered   double-        In  an  Indietmoftt. — "  An  indictment  d* 

hazardous.    Bat  the  trade  of  a  coffee-  quatuar  riscis  it  cestis,   Anglici,  cheotft 
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IMaitton.  COGNA  TB— COGNIZANCE,  IMaltlOB. 

COOHATE. — Relatives  by  the  mother's  side  or  by  females.^ 
Cognatio^  relationship  through  females.^  \' 

COOVIZAVCE. — I.  Judicial  knowledge  or  jurisdiction ;  the  hear- 
ing a  matter  judicially;  the  right  to  take  notice  of  and  determine 
a  course.*  2.  {d)  An  acknowledgment  or  confession,  as  an  ac- 
knowledgment of  a  fine.*  (A)  The  acknowledgment  of  the  de- 
fendant, in  replevin,*  that  he  took  the  goods,  with  the  allegation 

and  coffers,   is  good,   because  synony-  partment  of  Public  Works,  meant,  in  vieir 

mous."  Bacon*s.Abr.,  Indictment  (G),  3;  of  former  legislation,  power  to  direct  the 

3  Hale  P.  C.  183.  making  of  sewers. 

•    1.  In  the  comnlon  law  it  has  no  tech-  In  Federal  Judieatnre. — In   1838.   the 
Tiical  sense;  but  as  a  word  of  discourse  in  United  States  Supreme  Court  held  that 
English  it  signifies,  generally,  allied  by  ^*'  powers"  and  "cognizance/'  as  used  io 
blood,   related  in  origin,   of    the  same  the  acts  of  Congress  establishing    the 
family.     Bouvier  s  Law*  Diet.  judicial  system  of  the  United  States,  are 
As  shown  by  Burrill,  it  is  used  by  civil-  not  each  of  the  same  meaning,  but  that 
law  writers  sometimes  for  relatives  gene-  "  powers"  denotes  the  process,  the  modes 
rally,  including  those  both  by  father  and  of  proceeding,  while   "cognizance**  de- 
mother,  and  this  even  in  the  same  para-  notes    jurisdiction;    though    in    general 
graph-  where  it  is  used  in  its  technical  speech  the  words  have  the  same  meaning, 
sense  of  relatives  by  the  mother,   thus  as  applied  to  courts  of  justice.     Kendall 
causing   diflSculty  in    translation.      See  v,  U.  S.,  12  Peters,  636. 
Taylor's  Explanation,  Civil  Law,  314.  4.  See  2  BI.  350,  where  he  describes 
9.  2  Bl.  Com.  235.  conveyance  of  land  by  fine,  which  was 
In   the    canon  law  consanguinity   as  usually  an  action  of  covenant  for  breach 
distinguished  from  affinity.     4  Reeves  of  a  pretended  agreement    to    convey. 
Hist.    Eng.    Law,  56-58.     As  including  After  the  Hcentia  coruordandi,  or  leave  to 
affinity.     4  Reeves  Hist.  Eng.  Law,  56-  agree  the  suit,  came  the  f^ffr^r</,  or  cogniz- 
58.    Agnate^  relations  by  the  father.     2  ance,  itself,  which  is  usually  an  acknowl- 
Bl.  Com.  235.  edgment  from  the  deforciants  (or  those 
8.  Webster.  who  keep  the  other  out  of  possession) 
Burder  v,  Veley,  12  Ad.  &  Ellis,  259.    •  that  the  lands  in  question  are  the  right 
Oognisanoe  of  Pleas. — A  privilege  grant-  of  the  complainant.     *'And   from    this 
«d  by  the  crown  to  a  city  or  town,  to  acknowledgment,  or  recognition  of  right, 
hold  pleas  of  all  contracts,  etc.,  within  the  party  levying  the  fine  is  called  the 
Che  liberty  of  the  franchise;  and  when  a  cognizor^  and  he  to  whom  it  is  levied  the 
person  is  impleaded  for  such  matters  in  cognitee.     This  acknowledgment  must  be 
the  courts  of  Westminster,  the  mayor,  made  either  openly  in  the  court  of  com- 
etc.,of  such  franchise  may  ask  cognizance  mon  pleas,  or  before  one  of  the  judges 
of  the  plea,  and  demand  that  it  shall  be  of  that  court,  or  before  commissioners 
determined  before  them. —  Termes  de  la  empowered  by  a  writ  of  dedimus  poUsta^ 
Ley,  tim,  or  before  justices  of  the  assize.    The 
Judioial  CrOgttiianoe. — Knowledge  upon  judges  and  commissioners  are  bound  by 
which  a  judge  is  bound  to  act  without  z8  Edw.  I.  st.  4  to  take  care  that  the 
evidence.     See  Judicial  Notice.  cognizors  are  of  full  age  and  understand- 
Cognizance,  in  a  statute  giving  cogniz-  ing;  and  if  any  be  a  married  woman,  she 
ance  of  all  capital  and  other  crimes,  is  must  be  examined  privately  to  see  whether 
a  word  of  the  largest  import,  embracing  she  acts  willingly  without  compulsion." 
all   power,   authority,    and  jurisdiction.  Quoting  Blackstone. 
Webster    t/.    Commonwealth,    5   Cush.  6.  In  replevin^  if  the  defendant  pleads 
(Mass.)  400.  some  matter  confessing  the  taking,  but 
**  Cegniianoe  aiid  Centrol "  properly  re-  showing  lawful  title  or  excuse,  such  plead- 
late  to  administrative,  executive,  or  judi-  ing  is  not  (as  it  would  be  in  other  actions) 
cial  authority,  and   are  not  commonly  called  a  pUa  in  bar^  but  an  avowry  or  a 
used  to  confer  legislative  authority.  Earl,  cognizance;  the  former  term  applying  to 
J.,  dissenting  opmion  in  Matter  of  Zbor-  the  case   where  the  defendant  sets  up 
owski,  68  N.  Y.    loi;    but  held   by  the  right  or  title  in  himself ;  the  latter  being 
court  in  that  case,  that  "  cognizance  and  used  when  he  alleges  the  right  or  tide  to 
control "  given  by  New  York  act  of  1865  be  in  another  person,  by  whose  command 
to  the  Croton  Aqueduct  Board,  and  by  he  acted.     Comyn's  Digest,  Pleader,  In 
act  of  1870  to  their  successors  the  De-  Replevin,  3  K.  13,  14.     The  answer  to 
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HtflaitlaiL  COGNIZANCES-COGNOVIT.  IMaitiaA. 

that  he  did  it  legally,  by  command  of  another  person  who  had  a 
right  to  distrain.  (c)  The  acknowledgment  or  "  badge  worn  by  a 
retainer  or  dependent,  to  indicate  the  person  or  party  to  which  he 
belonged.    '  Wearing  the  liveries  and  cognizance  of  their  masted* "  * 

COOHOYIT.  (See  also  JUDGMENT.^ — Cognovit  Actionem^  a 
written  confession  of  judgment  signed,  but  not  sealed,  by  the 
defendant  or  his  attorney,  and  given  to  the  plaintiif  after  declara- 
tion filed.  In  substance  it  acknowledges  the  demand  of  the 
plaintiff  to  be  just,  and  authorizes  him  to  enter  judgment  for  a 
specified  sum  either  absolutely  or  upon  specified  condition.^ 

the  avowry  or  cognizance  is  called  plea  Hill,  194;  Sturbridge  v.  Winalow,  ai  Pick. 

in  bar^  and  then  follow  replication,  re-  87. 

joinder,  etc. :  the  ordinary  name  of  each  But  sinde.  where  authority  may  he  given 

pleading  being  thus  postponed  by  one  generally  and  verbally^  it  may  be  pleaded 

step.    Tyler's  Stephen's   Pleading,  303,  in  general  terms  (Stephen  on  PI.  304),  a 

note  (q).  bailiff  may  make  conusance  as    bailiff 

Since  cognizance  in  replevin  demands  where  the  seizure  was  for  rent  in  arrear, 

return  of  the  goods,  it  must  set  up  a  good  or  as  damages  feasant,  without  showing 

title.     '*  In  replevin  the  avowant  is  as  it  any  warrant  for  that  purpose.     Mathews 

wbre  actor,  and  must  therefore  make  a  v.  Gary,  3  Mod.  138. 

compleat    title."    Lord    Hardwicke.    in  Qnars  Clausum  Trsglt^In  this  action, 

Rogers  v,  Birkmire,  eas.  temp.  Hardricks,  plaintiff  cannot  traverse  command  by  a 

247.     In  Brown  v.  Btssett,  i  Zabriskie,  third  person  as  owner,  averred  in  defend- 

$3.  Carpenter,  J.,  said:  "But  there  is  a  ant*s  cognizance,  for  to  do  so  would  be 

well-settled  distinction  between  a  justi-  to  admit  the  truth  of  the  rest  of  the  plea, 

ficatioo  in  trespass  and  an  avowry  in  viz.,  that  the  third  person   was  owner; 

replevin.     There  is  a  difference    when  and  this  would  be  fatal,  because  if  an- 

one  claims  by  virtue  of  an  authority  to  other  than   plaintiff  owns  the  land  the 

establish  a  right  or  control  over  the  prop-  plaintiff  has  no  standing  in  court.     Tre- 

erty  or  person  of  another,  and  when  it  vilian  v  Pyne,  i/Salkeld.  107. 

is  used  defensively,  and  relied  on  as  an  MaUag  Cogiiisanss  rather  than  Avowry 

honest  excuse.     In  replevin,  the  sheriff  is  mistake  so  immaterial  that  it  will  not 

who  avows  does  not  seek  simply  to  ex-  be  noticed   even    on    special    demurrer 

cuse  the  trespass,  but  he  is  an  actor,  sets  thereto.     Brown  v,  Bissett,  I  Zabriskie 

up  a  right,  seeks  to  have  a  return,  and  (N.  J.),  49.    So  where  avowry  is   made 

ought  to  make  a  good  title  in  omnibus**  instead  of  cognizance.  Wheadon  v.  Sugg, 

See  also  Goodman  v.  Aylin,  Yelverton,  Cro.  Jac.  373. 

148.    to  same  effect;   also   Stephens  v.  1.  3  Bl.  Com.  150. 

Haughton.  2  Strange,  847.  8.  Webster. 

Accordingly,  where  the  New  Jersey  8.  Burrill  L.  D.;  Rep.  h  Law.  Lw  D.; 
statute  in  regard  to  attachments  against  Adams'  Glos. :  i  Tidd  Pr.  559. 
absconding  and  absent  debtors,  though  The  condition  is  usually  that  the  de- 
it  required   affidavit  by   the  plaintiff  in  fendant  will  be  allowed  a  certain   time 
order  to  justify  the  attachment,  did  not  within  which  to  pay  the  debt  or  damages 
require  indorsement  of  the  affidavit  00  and  costs.     Wharton's  L.  L. 
the  writ,  yet  nevertheless  in  replevin  the  A  cognovit  differs  from  a  warrant  of 
sheriff  could  not  rely  on  the  usual  rule  attorney  in  that  the  latter  is  given  before 
that  regularity  of  process  must  be  pre-  suit  brought,  and  is  under  seal. 
sumed.     He  must  in   his  avowry  aver  **  A  cognovit  is  a  mere  acknowledgment 
that  the  plaintiffs  in  the  attachment  pro-  of  an  account,  and  there  is  no  mutuality;" 
ceeding  made  and  filed  an  affidavit  pur-  but  if  terms  be  added  there  is,  and  it  be- 
suant  to  the  statute.     So  in  Stephens  v.  comes  an  agreement  within   the  provi- 
Haughton,  2  Strange,  847,  defendant  in  sions  of  a  stamp  act.    Ames  v.  Hill,  2  B. 
replevin  having    avowed    as    bailiff    of  &  P.  150. 

Westminster  for  an  amercement,  it  was  A  cognovit  is  not  discharged  by  the 

beld  on  demurrer  to  be  an  ill  avowry,  bankruptcy  of    the    defendant.      *'  The 

because  it  was  not  averred  that  the  de-  court  observed  that  a  cognovit  is  a  mere 

fendant  was  guilty.     See  Horton  v.  Hen-  acknowledgment  of  the  amount  of  dama- 

'  dershot,  i  Hill,  118;  Noble  v.  Holmes.  5  ges,   and   where    a  man    acknowledges 
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Beflnmon.                COHABIT— COHABIT  A  TION.  DeflaMfla. 

COHABIT— COHABITATtOH.  (See  also  Adultery;  Bigamy; 
Divorce;  Marriage.) — To  cohabit  is  primarily  to  dwell  with 
another  in  the  same  place.^  Derivatively,  it  means  to  dwell  con- 
stantly  together  as  husband  and  wife.  There  is  a  diversity  of 
opinion  as  to  the  amount  of  constancy  and  the  intimacy  of  the 
relation  which  are  requisite.^ 

% 

the   cause  of   action  the  plaintiflf  may  it  the  idea  of  a  fixed  residence."    It  is  an 

sign   judgment  at  any  time.     This  was  unwarrantable  extension  of  the  meaning 

not  lilce  a  warrant  of  attorney."    Wy-  of  the  term  to  include  persons  travelling 

borne  v.  Ross,  2  Taunt.  68.  together.     Ohio  v,  Connoway,  Tappan 

A  bond  in  which  it  is  agreed  that  it  (Ohio).  58. 

shall  be  lawful  for  the  obligees  to  com-  Mere  sexual  intercourse  does  not  con- 

mence  an  action,  proceed  to  judgment,  stitute  cohabitation.     Taylor  v^  State,  36 

and  upon  the  judgment  issue  execution,  Ark.  84. 

and  that  the  judgment  should  be  security  **  By  cohabiting  must  be  understood  as 

for  the  payment  of  whatever  should  be-  dwelling  or  living  together — not  a  tran- 

come  due,  is  in  legal  effect  a  tognovit  sient    and    single    unlawful  interview." 

actionem.    Hurst  v.  Jennings,  5  B.  &  C.  Comm.  t/.  Calef,  10  Mass.  153;  Comm. 

650.         «  V,  Bradley,  a  Cush.  (Mass.)  553.     "  Co- 

For  the  English  practice,  see  3  Geo.  habitation  does  not  mean  merely  living 
IV.  c.  39,  sec.  3;  6  s  7  Vict.  c.  66;  12  &  together;  it  means  living  together  as 
13  Vict.  c.  106,  sec.  136;  32  &  33  Vict.  c.  husband  and  wife.  The  mere  act  o^  a 
62,  sec.  24,  by  the  latter  of  which,  in  man  and  woman  living  together  and  car- 
order  that  a  cognovit  may  be  valid,  there  rying  on  an  illicit  intercourse  is  wholly 
must  be  present  at  its  execution  an  attor-  insufficient  to  raise  a  legal  presumption 
ney  of  one  of  the  superior  courts  in  be-  of  marriage,  as  it  oftf  n  happens  that  such 
half  of  the  defendant,  named  by  him  and  cohabitation  takes  place  where  the  inter- 
attending  at  his  request,  to  inform  him  of  course  of  the  parties  is  clearly  meretri- 
the  nature  and  effect  of  the  cognovit^  and  cious."  Brinckle  v.  Brinckle,  12  Phita. 
who  shall  subscribe  It  as  a  witness  to  its  (Pa.)  232;  Calef  v,  Calef,  54  Me.  365. 
due  execution,  stating  in  the  attestation  Consequently  cohabitation  does  not  mean 
that  he  is  such  an  attorney.  simply  sleeping  together  in    the  same 

1.  Worcester.    The  word  is  never  used  bed.   Dunn  v.  Dunn,  4  Paige  (N.  Y.),  425. 

in  this  sense  in  a  criminal  statute.    Can-  In  the  interpretation  of  statutes  im- 

non  V,  U.  S.,  116  U.  S.  55.     And  see  posing  a  penalty  upon  the  commission  of 

Brinckle  v,  Brinckle,  12  Phila.  (Pa.)  232.  adultery  a  somewhat  different  constmc- 

9.  *'  The  legal  idea  of  cohabitation  is  tion  is  put  upon  the  word.     "Whilst  one 

that  which  carries  with  it  a  natural  belief  such  interview  would  not,  repeated  adul- 

that  it  results  from  marriage  only.    To  terous  meetings  at  any  given  place,  or 

cohabit  is  to  live  or  dwell  together;  to  even  at  different  places, — as,  for  instance, 

have  the  same  habitation ;  so  that  where  at  houses  of  assignation, — would  perhaps 

one  lives  and  dwells  there  does  the  other  be  such  cohabiting  as  would  constitute 

live  and  dwell  always  with  him."    Yard-  the  offence  of  adultery."    Swancoat  v. 

ley's  Est.,  75  Pa.  St.  207.      "The  pri-  State,  4  Tex.  App.  105.     **A  'state  of 

mary  meaning'of  the  word  '  cohabit'  is  to  cohabitation  '  evidently  means  something 

dwell  with  some  one — not  merely  to  visit  different  from  simply  living  together  as 

or  see  them.     It  includes  more  than  that,  man  and  wife,  which  is  not  unlawful.** 

Worcester  defines  the  word  thus:    'to  Park  v.  State,  4  Tex.   App.   134.     But 

dwell  with  another  in  the  same  place.'  see  Ohio  v,  Connoway,  Tappan  (OhioX 

Webster's  definition   is  'to  dwell  with;  58. 

to  inhabit  or  reside  in  the  same  place  or  On  the  other  hand,  sexual  intercourse 

country.     To  dwell  or  live  together,  usu-  is  not  a  necessarv  element  of  cohabita- 

ally  or  often  applied  to  persons  not  le-  tion.    Under  the  Edmunds  Act,  by  which 

gaily  married. '       Calef  v,  Calef,  54  Me.  it  is  made  a  misdemeanor  to  ' '  cohabit  with 

365.     There  must  be  a  living  together  more  than  one  woman,"  it  was  decided 

in  the  same  house  as  husband  and  wife.  *'  that  the  court  properly  charged  the  jury 

Sullivan  v.  State,  32  Ark.  187;  Bush  v,  that  the  defendant  was  to  be  found  guilty 

State,  37  Ark.  215.     "  Cohabiting  means  if  he:  lived  in  the  same  house^  with  tl^ 

a  living  together  in  one  house;  a  board-  two  women,  and  at  their  respective  tables, 

log  and  tabling  together;  it  carries  with  one  third  of  his  time  or  thereabouts^ 

808 


TUftia^*^ 


COHABIT— COIN. 


Dtflnitioa. 


CODF.  (See  also  CoNSTiTuxroNAL  Law;  Counterfeiting; 
Legal  Tender.) — ^A  piece  of  metal  stamped  with  certain  marks 
and  made  current  at  a  certain  value.  It  differs  from  moitey^as  the 
species  differs  from  the  genus.^  To  fit  metal  to  ciirculate  .as 
money  by  dividing  it  into  pieces  of  exact  fineness  and  weight,  and 
stamping  with  devices  adapted  to  prevent  counterfeiting  or  abstrac- 
tion of  any  part.* 


and  held  them  oat  to  the  world,  by  his 
Unguaf^  or  conduct  or  both,  as  his  wives, 
and  that  it  was  not  necessary  it  should 
be  shown  that  he  and  the  two  women  or 
either  of  them  occupied  the  same  bed  or 
slept  in  the  sameToom,  or  that  he  had 
sexual  intercourse  with  either  of  them." 
'*This  meaning  of  the  phrase  'cohabit 
with  more  than  one  woman  '  in  the  stat- 
ute is  in  consonance  with  a  recognised 
definition  of   the  word    'cohabit/      In 


though  most  Innocent,  even  mere  calling 
like  any  other  visitors,  was  held  to  be 
within  these  terms.  Lord  Dormer  v. 
Knight,  I  Taunt  417.  See  note  to 
Bishop  on  Mar.  &  Div.  §  777. 

1.  Wharton's  Law  Lexicon. 

S.  Abbott's  Law  Dictionary. 

"The  word  c<nn  is  one  of  well-settled 

meaning.  The  primary  sense  of  the  noun, 

according   to   Dr.  Webster,   is  '  the  die 

used  for  stamping  money,'  and  the  undis- 

Webster 'cohabit*  is  defined  thus:  '  i.  To    |>uted  signification  of  the  vrfi^,^ccording 


dwell  with;  to  inhabit  or  reside  in  com- 
pany or  in  the  same  place  or  country; 
s.  To  dwell  or  live  together  as  husband 
and  wife.*  In  Worcester  it  is  defined 
thus:  ^  I.  To  dwell  with  another  in  the 
same  place;  2.  To  live  together  as  hus- 
band and  wife.'  .The  word  is  never 
used  in  its  first  meaning  in  a  criminal 
statute:  and  its  second  meaning  is  that 


to  most  if  not  all  the  lexicograpners,  is '  to 
stamp  metal  andr  convert  it  into  coin.' 
In  Wharton's  Law  Lexicon  {fld  vtrbuni) 
it  is  said:  *  Strictly  speaking,  coin  diflfers 
from  money  as  the  species  differs  from 
the  genus.  Money  is  any  matter, whether 
metal,  paper,  beads,  shells,  etc.,  which 
has  currency  as  a  medium  in  commerce. 
Coin  is  a  particular  species,  always  made 


i» 


to  which  its  use  in  this  statute  has  rela-  of  metal,  and  struck  according  to  a  cer- 
tain process  called  coining.*  It  was 
argued  at  the  bar — I  do  not  know  whether 
seriously  or  not  —  that  printing  was 
stamping,  and  these  notes  might  there- 
fore literally  be  said  to  be  coined. 
No  such  use  of  the  word  in  any  author 
has  been  shown.  We  may  say,  figura- 
tively, to  coin  a  story,  meaning  to  invent 
one,  but  never  to  com  the  book  in  which 
it  is  printed."  Sharswood,  J.,  in  Borie  v. 
Trott,  5  Phila.  (Pa.)  403. 

"A  coin  is  apiece  of  metal  stamped 
and  made  legally  current  as  money.  A 
counterfeit  coin  is  one  in  imitation  of 
the  gendine.  The  coins  known  to  the 
law  are  those  authorized  to  be  issued 
from  the  mints  of  the  United  States,  and 
those  of  foreign  countries  current  here." 
U.  S.  V.  Bogart.  9  Ben^JC.  C.)  314, 

A  GoUaetiTe  Vona.— "  Coin  is  a  word 
collective,  which  contains  in  it  all  man- 
ner of  the  several  stamps  and  portraitures 
of  money.  '*Termes  de  la  Ley;  Comm. 
V.  Gallagher,  16  Gray  (Mass.),  240.  In 
this  case,  in  an  indictment  for  larceny,  it 
was  held  that  "copper  coin  of  the  value 
of  two  dollars  and  seventy- five  cents  does 


tion."  Cannon  v.  U.  S.,  116  U.  S.  55. 
Miller  and  Field.  JJ.,  dissented  from  this 
opinion,  the  former  saying:  *'  I  know  of 
no  instance  in  which  the  word  cohabita- 
tion has  been  used  to  describe  a  criminal 
offence  where  it  did  not  imply  sexual  in- 
tercourse." This  case  was  followed  in 
Ex  parte  Snow,  7  Sup.  Ct.  Repr.  556. 
In  England  "matrimonial  cohabitation** 
has  been  used  in  distinction  from  "mat- 
rimonial intercourse,*'  to  signify  living 
together  in  the  same  house  without  cop- 
ula. Foster  v.  Foster,  i  Hagg.  Const. 
Rep.  144:  Orme  v.  Orme,  a  Add.  Ec.  823. 

It  is  not  necessary,  in  order  to  cohabit 
as  husband  and  wife,  that  the  parties 
should  claim  to  be  husband  and  wife. 
Lyerly  v.  «Sute,  36  Ark.  39.  And  it 
seems  that  notoriety  is  not  a  necessary 
incident  of  cohabitation,  it  having  been 
held  that  in  an  indictment  for  lewdness 
it  is  not  a  sufficient  averment  of  the  pub- 
licity of  the  acts  charged  to  allege  that  A 
and  B  "did  live,  use,  and  cohabit  to- 
gether as  man  and  wife."  State  v, 
ifoore,  I  Swan  (Tenn.).  136. 

Wbc^  tbeire  was  a  proviso  In  a  deed 
granting  an  annuity  that  it  should  cease    not  legally  mean  a  copper  coin,  but  more 
&  the  lady  to  whom  it  was  granted  should    than  one.  and  as  many  as  are  necessary 
"associate,  continue  to  keep  company    to  constitute  the  alleged  value." 
with  or  cohabit  or  criminally  correspond'       To   Oota   Xobsj. — "To    coin    money 
witk  J.  F.,"  all  intercoiuse  whatever,    clearly  means  to  mould  into  form  a  me- 
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DiAaitta.         COIN  A  GE— COLLAR— C0LL4  TERAL.  iMtadtta. 

COnTAGX. — ^The  business  or  function,  of  coining  money.^  The 
great  mass  of  metallic  currency  in  circulation.^ 

COLLAK.     See  note  3. 

COLLATEBAL. — That  which  is  by  the  side  of,  assists,  cooperates 
with,  is  made  or  given  in  addition  to,  some  other  thing  which  is 
presented  as  the  principal.* 

tallic  substance  of  intrinsic  value  and  4.   Collatand   Anoafton. — Uncles  and 

stamp  on  it  its  legal  value,  so  as  to  en-  aunts,  brothers  and  sister  of  lineal  ances- 

courage  and  facilitate  its  free  circulation  tors.    See  Bank  v. Walker,  3  Barb.  Ch. 

and  assure  stability  in    the   currency."  (N.Y.)  446. 

Robertson.  J.,  in  Griswold  v,  Hepburn,  a  CoUateral  AsinnuiM. — One  which  is  in- 

Duv,  (Ky.)  29;  Thayer  v.  Hedge,  22  Ind.  dependent  of,  but  subordinate  to,  an  as- 

306.     "  The  coining  of  money  has  never  surance  or  agreement  affecting  the  same 

been  construed  as  including  the  issue  of  subject-matter.     Rapalje  &  Lawr.  L.  D. 

a  paper  currency.     Coin  and  coinage  are  That  which  is  made  over  and  above  the 

understood  to  be  the  stamping  of  metal  deed  itself.     Abbott's  Law  Diet;  Bouv. 

in  some  way  so  as  to  give  them  currency.  Law  Diet. 

but  it  is  not  applied  to  any  other  material."  Collateral  Gomangainity. — The  reUuion 

Meyer  v*  Roosevelt,  25  How.  (Pr.)  105.  of  those   who  are  descended  from  the 

Coins,  Oold,'8ilvsr,  and  Copper. — Chinese  same  ancestor,  but  not  one  from  the 
coin. 'known  in  China  af  "copper  cash,"  other.  2  Bl.  Com.  203. 
made  of  copper  and  lead,  is  not  *' coins,  CoUaUral  Dooeont.— Descent'  to  collat- 
gold,  stiver,  or  copper"  within  the  cus-  eral  kindred.  See  Lessee  of  Levy  v. 
toms  laws,  unless  intended  to  be  used  McCartee,  6  Pet.  (U.  S.)  102. 
here  as  a  part  of  the  currency.  It  is  other-  Collatml  SstoppeL — The  collateral  de- 
wise  chargeable  with  duty  as ''copper,  termination  of  a  question  by  a  court  hav- 
when  old  and  fit  only  to  be  remanufac-  ing  general  jurisdiction  of  the  subject, 
tured."  Crocker  v.  Redfield,  4  Blatchf.  Bouv.  Law  Diet.;  Small  v,  Leonard,  26 
(C.  C.)  37^.  Vt.  209. 

Initnunont  Adapted  for  Coining. — ^This  Collateral  Faeti. — Facts  not  directly  in- 

phrase  applies  to  any  instrument  that  volved  or  connected  with  the  principal  is- 

may  be  used  in  the  formation  of  any  part  sue  or  matter  in  dispute.    Rapalj.  &  Lawr. 

of  the  coin.    A  die  for  stamping  one  Law  Die. ;  Bouv.  Law  Diet.    Those  facts 

side  of  a  coin  is  such.     Cdmm.  v.  Kent,  which  are  incapable  of  affording  any  rea* 

6  Mete.  (Mass.)  221.  sonable  presumption  or  inference  as  to 

Tp  Pay  in  Current  Coin. — Where  manu-  the  principal  fact  or  matter  in  dispute, 
facturers  employed  a  man  to  make  stock-  Such  facts  are  inadmissible  as  not  tend- 
ing heels  at  7d.  per  dozen,  he  to  find  the  ing  to  prove  the  issue.  Greenleaf  on 
labor  and  work  on  their  premises,  using  Ev.  §  52;  Taylor  on  Ev.  (8th  Eng.  Ed.) 
their  machine,  and  it  was  contracted  that  p.  304  sq. 

settlements  should  be  made  weekly,  and  Collateral  Inhoritanoo  Tax. — A  tax  levi- 
from  the  sum  due  the  plaintiff  were  to  be  ed  upon  the  collateral  devolution  of  prop- 
deducted  the  rent  of  frame,  fines,  charges  erty  by  will  or  under  the  intestate  law. 
for  gas,  heat,  etc.,  it  was  held  that  this  CoUateralIuiio.—(i).  A  question  which  is 
was  not  a  contract  to  pa^  wages  other-  not  immediately  or  mediately  a  matter  in 
wise  than  in  the  current  com  of  the  realm,  dispute  in  the  proceeding.  Rapalje  & 
Archer  v.  James,  2  B.  &  S.  61.  Lawr.  Law  Diet. 

1.  Abbott's  Law^Dict. ;  Meyer  v.  Roose-  (2).  The  issue  raised  when  a  convicted 

veil,  25  HovT.  Pr.*io5.  criminal  pleads  anything  allowed  by  law 

8.  Abbott's  Law  Diet.  *'  Coinage  of  the  in  bar  or  stay  of  execution,  as  that  he  is 

United  States"  is  the  exact  legal  equiva-  not  the  person  found  guilty,  or  a  pardon 

lent  of ''coins  coined  at  the  mint  of  the  or  pregnancy,  which  must  be  tried  at 

United  States."    U.  S.  v,  Otey,  31  Fed.  once,  for  which  purpose  a  jury  is  empan- 

Rep.  68.  elled.    Wharton's  Law  Lex. ;  4  Bl.  C^m. 

8.  Under  an  act  which  authorizes  "  any  396. 

person  to  kill  any  dog  or  dogs  found  and  Collateral    Kindred    or    Collaterals. — 

being  without  a  collar,"  it  is  lawful  to  kill  Those  who  are  descended  from  a  com* 

a  dog  if  he  is  out  of  the  enclosure  of  his  mon  ancestor  and  not  one  from  the  other, 

owner,  without  a  collar,  although  under  Collateral  Limitation. — A  limiution  in 

the  immediate  care  of  the  owner.     Colt  the  conveyance  of  an  estate  which  gives 

V.  Barnard,  18  Pick.  (Mass.)  260.  an  interest  for  a  spc^fied  period,  bat 
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JMaitisa.                 COLL  A  TERAL—COLLA  TION,  JMaittoB. 

COLLATIOH— COLLATIO  BOHOBim.  (See  also  Advance- 
ment; Hotchpot.) — A  bringing  together  of  goods  or  property 
into  a  common  fund;  especially  of  property  received  of  a  deced- 
ent by  way  of  advancement,  for  the  purpose  of  a  more  equitable 
division  among  the  heirs.^ 

In  ecclesiastical  law,  collation  is  the  conferring  or  bestowing  of  a 
benefice  by  the  bishop,  where  he  has  himself  the  right  of  patronage.^ 

nukes  the  right  of  enjoyment  to  depend  (C.  C.)  416.  '*  The  use  of  the  term  col- 
on some  collateral  event,  as  a  limitation  lateral  security,  when  a  debtor  transfers 
to  a  man  and  his  heirs,  tenants  of  the  to  his  creditor  an  article  of  value  or  aa 
Manor  of  Dale,  or  to  a  woman  during  evidence  of  debt,  is  intended  to  express 
widowhood.  4  Kent  Com.  139;  z  Washb.  that  it  is  not  received  in  payment  of  the 
R.  P.  215.  principal  debt,  and  that  it  is  not  an  addi- 

CdUstaiml  FromlM. — A  promise  to  be  tiooal  right  to  which  the  creditor  is  abso- 
responsible  for  the  payment  of  the  debt  of  lutely  entitled.  It  is  merely  a  concurrent 
a  third  person,  having  immediate  respect  security  for  another  debt,  whether  ante- 
to  and  founded  upon  the  original  liability,  cedent  or  newly  created,  and  is  designed 
without  any  new  consideration  moving  to  to  increase  the  means  of  the  creditor  to 
the  promisor  to  pay  or  answer  for  such  realize  the  principal  debt  which  it  is  given 
debt  or  liability.  Elder  v.  Warfield,  7  to  secure.  *  Munn  v.  McDonald,  la 
H.  &  J.  (Md.)  395.    **  The  terms  original  Watts  (Pa.),  370. 

and    collateral  promise  are  convenient  Under  an  act  which  provides  that '*  no 

enough  to  distinguish  between  the  cases,  person  is  entitled  to  a  mechanic's  lien  who 

where  the  direct  and  leading  object  of  takes  collateral  security  on  the  same  coo- 

the  promise  is  to  become  the  surety  or  tract,'*  the  taking  of  a  mortgage  from  the 

guarantor  of  another's  debt,  and  those  debtor  upon  the  same  property  covered 

where,  although  the  effect  of  the  promise  by  the  lien  and  for  the  same  debt  is  not 

is  to  pay  the  debt  of  another,  yet  the  taking  of  collateral  security  on  the  same 

leading  object  of  the  undertaker  is  to  sub-  contract.     Gilcrest  v.  Gottschalk,  39  la. 

serve  or  promote  some  interest  or  pur-  311;  Mervin  v.  Sherman,  9  la.  331. 

pose  of  his  own."    The  former  is  within  Property  or  contracts    transfered    as 

the    fourth    section  of    the  Statute  of  collateral  security  are  called ''collateral." 

Frauds;    the  latter    is  not.     Nelson   v,  Collatsral  Wsrranty. — Warranty  as  to 

Boyntoa,  3  Mete.  (Mass.)  396;  s.  c.  37  an  estate  made  by  one  who  was  ancestor 

Am.  Dec  148;  Clay  v.  Walton,  9  Cal.  to  the  heir  thereof,  either  actually  or  by 

334.     "  If  the  promise  is  made  by  one  in  implication  of  law,  in  respect  to  other  prop- 

his  own  name  to  pajr  for  goods  or  money  erty.  but  who  could  not  have  been  so  ia 

delivered  to  or  services  done  for  another,  respect  -to  the  estate  in  question.     Bouv. 

that  is  original;  it  is  his  own  contract  on  Law  Diet.     Warranty  made  where  the 

good  consideration,  and  is  called  original,  heir's  title  to  the  land  neither  .was  nor 

and  is  binding  on  him  without  writing,  could  have  been  derived  from  the  war* 

But  if  the  language  is* Let  him  have  ranting  ancestor.     2   Bla.   Com.  301;  4 

money  ox  goods,  or  do  service  for  him,  Kent  Com.  469;  3  Washb.  on  R.  P.  668 

and  I  will  fee  you  paid,'  or  'I  promise  sq,\  Challis  on  R.  P.  249;  Den  9.  Craw- 

yon  that  he  will  pay,'  or  '  If  he  does  not  ford,  3  Halst.  (N.  J.)  106. 

pay  I  will.' this  is  collateral,  and  though  1.    Cooper's    Tustinian,    574.      "The 

made  on  good  consideration,  it  is  void  by  collation  of  goods  is  the  supposed  or  real 

the  Statute  of  Frauds."    Stone  t/.  Walker,  return  to  the  mass  of  the  succession  which 

13  Gray  (Mass.),  615.  an  heir  makes  of  property  which  he  re- 

CoUsicnl  Sseuity. — A  separate  obliga-  ceived  in  advance  of  his  share  or  other- 

tion  which  is  attached  to  another  con-  wise,  in  order  that  such  property  may  be 

tract  to  guarantee  its  performance;  also  divided  together  with  the  other  effects  of 

the  transfer  of  property,  or  of  other  con-  the  succession."    Succession  of  CucuUu. 

tracu,  to  insure  the  performance  of  a  9  La.  Ann.  96;  Destrehan  v.  Destrehan, 

principal  agreement     Bouv.  Law  Diet.  4  Mart.  N.  S.  (La.)  557.     It  corresponds 

adopted  in  L.ochrane  v.  Solomon.  38  Ga.  to  the  hotchpot  of  the  common    law, 

292:  Mervin  V.  Sherman,  9  la.  331.    Col-  which  is  supposed  to  have  been  derived 

lateral    security    in    bank    phraseology  from  it.     3  Bla.  Com.  517;  4  Kent  Com. 

means  some  security  additional  to  the  419;  The  Ship  Henry  Ewbank  ft  Cargo* 

personal    obligation    of    the   borrower,  i  Sumn.  (C.  C.)  421. 

Sboemaker  v,  KaL  Mecb.  Bank,  2  Abb.  9.  i  Bla.  Com.  391 ;  2  Bla.  Com.  S2. 
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BalUdtlwi.                     COLLECT— COLLECTION.  IMalttoa. 

* 

In  maritime  \dcWy  collation  nteahs  icohtributton  or  average.^' 
A  comparison  of  two  things  by  putting  them  together.* 

CDLLBCT  —  COLLBCTIBLB  —  COUBCTIOH  —  COLLECTOE.— To 

collect  is  to  gather  into  *one  body  or  place,  especially  to  gather 

money  or  revenue  from  debtors ;  to  demand  and  receive.* 

1.  Adams' Glos.;  Lbccen.  De  Jur.  Mar.  whefe  note  was  guaranteed  simply  Co 

lib.  ii.  c.  8.  g  I.  be  good  and  collectible,  it  was  held  not 

S.  Collatio  Bignomm,  or  ttgUonim,  the  to  be  necessary  to  first  exhaust  legal 

mode  of  testing  the  genuineness  of  a  seal  remedies  against  the  makers  of  the  note, 

by  comparing  it  with  one  known  to  be  There  can  be  other  evidence  that  the 

genuine.    Adams' Glos. ;  Bracton,  389  b,  note    was    not    capable    of    collection. 

398  b:  Fteta,  lib.  vi.  c.  34.  §  5.  Marsh  v.  Day,  18  Pick.  (Mass.)  321;  San- 

8.  Webster.  ford  v.  Allen,  i  Cush.  (Mass.)  473.     In 

CoUeet. — A    power    to  collect    assets  the  former  case  suit  had  been  begun, 

given  by  statute  to  a  receiver  authorizes  In  French  v.  Marsh,  29  Wis.  649.  how- 

him  to  collect,  sell,  and  do  whatever  is  ever,  it  was  held  necessary  under  like 

necessary  should  be  done  to  convert  the  circumstances  to  prove  due  diligence  in 

property  into  money,  in  order  to  apply  it  attempting  to  collect  the  note  by  action 

to  the  -  payment  of  claims.      Fling  v.  commenced  within    a   reasonable  time 

Goodall.  40  N.  H.  219.  after  maturity,  and  that  the  insolvency 

A  power  given  in  a  city  charter  to  levy  of  the  maker  did  not  excuse  the  want  of 

and  collect  a  special  tax,  does  not  carry  such  an  attempt.     In  McDoal  v.  Yeo- 

with  it  a  power  to  collect  it  by  a  sale  of  mans,  8  Watts  (Pa.),  361.  insolveficy  was 

the  property  on  which  it  is  assessed,  held  to  excuse  the  want  of  an  attempt  to 

The  power  to  collect  may  be  enforced  by  collect  the  note  from  the  maker  by  pro* 

action  in  the  courts.     Mclnerny  v.  Reed,  cess.     And  see  Wheeler  v,  Lewis,  11  Vl 

23  Iowa,  410.  265;  cases  infra^  under  COLLECTION. 

A  direction  in  a  will  to  an  executor  to  CoUeetion. — The  power  to  enforce  the 

"  collect "  and  "  pay  over  "  the  residue  of  **  collection  of  fines,  forfeitures  and  pcn- 

the testator's  estate, ''without  sacrificing  alties,"  conferred  on  State's  attorneys, 

too  much  by  forcing  the  sale  thereof,"  includes  the  right  to  receive  and  give 

gives  to  the  executor  the  power  to  sell  by  receipts  therefor,  that  shall  operate  as 

implication.     Going  v.  Emery,  16  Pick,  full  discharge  to  the  parties  paying  the 

(Mass.)  107;  s.  c,  26  Am.  Dec.  645.  same;  and  also  the  right  to  receive  the 

Where  one  is  authorized  "to  collect,  amount  of  any  judgment  that  may  have 

receive,  and  apply  to  his  own  use  all  or  been  rendered  for  any  such  fine,  etc.,  and 

any  part  of  the  money  due,"  he  has  a  to  execute  an  acquittance  therefor.    Peo- 

power  coupled  with  an  interest,  and  is  pie  v.  Christerson,  59  III.  157. 

not  a  mere  agent  empowered  to  collect  "I  guarantee  the  collection  of  this 

debts.     '*.He  is  not  by  any  construction  note"  is  equivalent  to  a  guaranty  that  it 

of  the  instrument  restrained  in  the  mode  is  collectible  by  due  course  of  law,  and 

of  collection.     It  would  be  a  narrow  con-  the  guarantor  is  not  liable  until  an  at- 

St  ruction  of  the  instrument  to  confine  tempt  to  collect  it  by  pr6cess  from  the 

him  to    the    receipt    of    money  only."  makers  has  been  made.     Cumpston  v. 

Thorp  V.  Smith.  2  Watls  (Pa.).  380.  McNair,  i  Wend.  (N.  Y.)  457;  Lovelaod 

Colleeted.~A  tax  is  "  collected '^  when  v,  Shepard,  2  Hill  (K.  Y.),  13^;  Dyer  v. 

it  has  been  paid  by  those  on  whose  prop-  Gibson,  16  Wis.  557;  and  see  White  v, 

erty  it  has  been  levied.     Fitzpatrick  v.  Case.  13  Wend.  (N.  Y.)  543. 

FiaRg.  5  Abb.  Pr.  (N.  Y.)  213.  For  GoUdotlon.— See  Banks  and  Bank 

Where  a  mortgage  is  given  for  a  fine  ing;  Checks;  Endorsement. 

adjudged  to  the  State  in  a  criminal  prose-  Common  carriers  doing  business  be- 

cution,  the' judgment  is  not  **paid  and  tween  certain  points,  and  not  undertak- 

collected  "  so  as  to  preclude  an  appeal,  ing  personally  for  the  carriage  of  goods 

Floyd  V.  Slate,  32  Ark.  200.  to  farther  points,  but  merely  engaging  to 

CoUeetible. — Where  a  note  is  guaran-  forward  them  to  their  destination  by  Che 

teed  to  be  "good  and  collectible  after  established  lines  of  transportation,  are 

due  course  of  law,"  if  the  holder  means  not  liable  upon  the  receipt  for  a  bill  of 

to  resort  to  the  guaranty,  he  must  prose-  goods  *'for  collection"  from  a  person 

qite  with  due  diligence  all  the  parties  to  beyond  the  terminus,  in  the  absence  of  a 

the  note.    Moakley  v.  Riggs,  19  Ins.  (N.  special  contraa  creating  an   additional 

Y.)  ^;  >•  c.,   10  Am.  Dec.  196.      But  obligation  upon  the  failure  of  the  other 
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MlBltlaB.  COLLIERY,  MUittoa. 

OOLLSCnOH  AaSVCIE&     See  BANKS,  Vol.  II.,  p.  lit:     - 

COLLEGE&    See  Education  •  Schools,  etc. 

COLUSST.— The  place  where  coals  are  dug.*  "Colliery  is, 
however,  a  word  sufficiently  wide  to  include  all  contiguous  and  con- 
nected veins  and  seams  of  coal  which  are  worked  ^s  one  concern, 
without  regard  to  the  closes  and  pieces  of  ground  under  which 
they  are  carried.  See  Hodgson  v.  Field,  7  East,  620.  Indeed,  it 
is  apparently  wide  enough  to  include  the  engines  and' machinery 
in  the '  contiguous  and  connected  veins,'  as  well  as  those  veins 
them^lves*  Webster,  in  defining  'colliery,'  refers  to  'coalery,' 
and  he  defines  '  coalery '  as  a  coal-mine,  coal-pit,  or  place  where 
coals  are  dug,  with  the  engines  and  mai<;hinery  used  in  discharging 
the  water  and  raising  the  coal."  * 

carriers,  to  whom  )fi  cb€  ordinanr  course  legal  constmction,  a  colliery  is  '  a  place 

of  business  Uie  bill  was  intrusted  for  col-  where  coals  are  dug.'  Johnson,  Webster, 

lection,  to  pay  over  the  amount  received  ad  verhum.     No  question  appears  to  have 

by  them  upon  the  same.     Lowell  Fence  been  raised  as  to  whether  the  articles  in 

Wire  Co.  v,  Sargent,  8  Allen  (Mass.),  dispute  were  or  were  not  fixtures.     It  is 

l8g.  probable  that  many  things  about  a  colliery^ 

Oalltetor. — In  a  statute  providing  the  although  not  actually  affixed  to  the  freehold^ 

mode  of  execution  against  a  municipal  may  come  within  that  category,  like  the 

corporation,  collector  "means  the  officer  rolls  of  an  iron-mill,  or  the  machinery  of 

having  the  legal  custody  of  and  power  a  manufactory,  whether  fast  or  loose, 

to  distribute  the  funds  of  such  corpora-  which  is  necessary  to  constitute  it.  and 

tion."     Gabler  v.  Elizabeth,  13  Vr.  (N.  without  which  it  would  not  be  a  mill  or 

J.)  79..  manufactory  at  all.  Voorhis  v.  Freeman, 

A  collector^  of  taxes  Is  a  public  officer  a  W.  &  S.  116.     But  the  mere  loose  mov- 

within  the  meaning  of  an  embezzlement  ables  about  such  an  establishment,  in  the 

act    State  v.  Walton,  63  Me.  106.  absence  of  any  usage  or  general  under- 

"  Decision  of  the  collector,"  in  the  14th  standing,    would    no    more    pass    than 

sec.  of  the  act  of  Congress  of  June  30,  would  the  tools  of  a  mechanic  by  the  sale 

1864,  which  makes  the  same  conclusive  of  his  shop."    See  Bainbridge  on  Mines 

unless  appealed  from  within  thirty  days,  (4th  Ed.),  401,  for  a  discussion  of  trans- 

etc.,  is  synonymous  with  "  ascertainment  fer  of  machinery,  etc. 
and  liquidation  of  the  duties  by  the  proper        But  judgment  was  reversed  because  of 

officers  of  the  customs, "used  in  the  same  the  refusal  of  evidence  offered  on  the 

section.     U.  S.  v.  Cousmery,  7  Ben.  (C.  trial,  to  show  that  '*the  term  'colliery' 

C)  251.  embraces  all  the  movable  property  at  the 

1.  Carey  v.  Bright,  58  Pa.  St.  8$.  mines  used  or  placed  there  to  be  used  in 

%.  Quoted  from  MacSwinney  on  Mines,  the  working  of  them,  and  that  it  has  been 

p.  25.  so  unflerstood  for  twenty-five  years  (1868) 

In  Carey  v.   Bright,  $8  Pa.    St.  83,  by  all  engaged  in  mining  in  Schuylkill 

Sharswood.  J.,  said:  **  Neither  was  there  county." 

any  error  in  declining  to  affirm  the  seven-        8«uns  of  Ooftl. — In  Hodgson  v.  Field, 

teenth  point,  that  the  sale  by  Kirk,  Baum,  referred  to  in  MacSwinney  on  Mines,  7 

Ogle,  Clark,  and  Gross  to  the  defendants  East.    620,    Lord     Ellenbiorough    said: 

below  of  all  their  interest  in   the  shaft  '*  The  deed  speaks  of  an  intended  colKery, 

and  slope  collieries '  included  all  the  mov-  It  seems  that  the  object  of  the  grant  was 

able  property  belonging  to  and  used  at  to  drain  the  water  from  such  intended  col- 

these  places  in  the  mining  of  coal,  and  liery^  the  local  extent  and  limits  of  which 

that  the  word  "colliery"  is  a  collective  intended  colliery  we  have  no  means  of 

compound  including  many  things,  and  is  defining;  but  judging  from  the  nature  of 

not  limited  to  the  lease  and  fixtures  of  a  such  works,  there  seems  no  reasoh  to 

tunnel,  drift,  shaft,  slope,  or  vein  from  give  them  any  oth^r  or  narrower  limit 

which  the  coal  is  mined.'    According  to  than   the  'boundaries  of    the  continued 

the   most    approved    lexicographers,  to  property  of  the  grantee,  under  which  ihe 

whose  works  courts  must  resort  for  the  intended  colliery  might  be  prosecuted  by 

meaning  df  words  which  have  ho  settled  him,  without  regard  to  the  closes  aad 
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COLLIER  Y— COLOR— COM Er-^COM FORT. 
CDLLISIDH.     See  SHIPPING. 

CDLLirsiDH.    See  Divorce;  Fraud,  etc. 

COLOB  in  law  means  not  the  thing  itself,  but  only  an  appearance 
thereof;  as  color  of  title  means  only  the  appearance  of  title.* 

COME — COHIHO. — ^To  move  toward  or  into ;  to  approach ;  ^  to 
appear  in  court.* 

CDLOB  OP  TITLE.    See  Adverse  Possession,  Vol.  I.  p.  225.  . 

C0H70BT. — The  word  embraces  whatever  is  requisite  to  give 
security  from  want,  and  furnish  reasonable  physical,  mental,  and 
spiritual  enjoyment.* 

COMKEH CEMEITT  OF  A  BTTILDIVO  is  the  first  lab6r  done  on  the 
ground  which  is  made  the  foundation  of  the  building,  and  to  form 
part  of  the  wbrk  suitable  and  necessary  for  its  construction.^ 

pieces  of  ground  under  it  which  might  be  Come  to  Boiido. — One  who  goes  to  a 

carried,  and  who  might  of  course  be  ex-  place  with  his  family  to  spend  the  sum- 

pected  to  follow  the  coal  through  all  the  mer  at  the  residence  of  his  father,  does 

contiguous    and    connected    veins    and  not  "come  to   reside"  so  as  to  render 

seams  of  coal  which  belonged  to  him."  him    liable    to    perform    militia   duty. 

It  was  held,  accordingly,  that  the  grant  Comm.  v.  Swan,  i  Pick.  (Mass.)  194. 

of  the  right  to  maintain  rough  pits  for  Como  to  Bottle. — Under  an  act  which 

the  intended  colliery  authorized  ihe  use  provides  that  any  one  can  gain  a  settle- 

of  the  pits^so  long  as  coal  was  dug  from  ment  who  comes  to  settle  on  a  tenement 

any  part  of  the  colliery,  whether  under  of  a  certain  value,  the  coming  must  be 

the  tract  where  the  deed  mentioned  that  animo  morandi  or  mamndi  :  it  may  be  for 

the  mine  was  to  be  opened,  or  not.  a  temporary  purpose,  but  diere  must  be 

WorUng  a  CoUlory. — Under  statute  18  an  intention  to  settle.    One  who  went  to 

&  19  Vic.  c.  108,  s.  4,  requiring  the  ven-  a  town  to  sell  a  load  of  hay,  and  was  de- 

tilation  of  every  colliery  while  the  same  tained  there  by  a  broken  limb,  did  not 

is  worked,  the  penalty  imposed  by  the  come  to  settle.     The  King  v.  Inhabs. 

act  for  violation  of  its  provisions  will  be  of  St  James,  etc.,  10  East,  29;  The  K:ng 

imposed  upon  an  agent  who  fails  to  ven-  v,    Inhabs.   of   Hooe,  4   East,   362.     It 

tilate  during  the  suspension  of  work  be-  is  not  necessary  that  the  settler  should 

tween  Saturday  night  and  Monday  mom-  reside  upon  the  tenement.    The  King  v. 

ing.     Cockburn,   C.  *J.,   said:  **  As  the  Churchwardens,  6  B,  &  C.  7a 

present  case  proves,  the  result  of  such  Coming  to  Xarket. — In  an  act  forbid- 

neglect  is  that  bad  air  collects    in  the  ding  forestalling  this  means  "  on  its  way 

workings,  and  the  men  who  first  enter  to  market,"  with  the  intent  to  be  there 

the  colliery  afterwards  are    exposed  to  offered  for  sale  in  market  hours;  it  is  not 

unnecessary  danger,  and  are  compelled  to  necessary  that  there  should  be  a  market 

resort  to  a  most  hazardous  operation  for  actually  holding  at  the  time  of  the  pnr- 

ths  purpose  of  restoring  the  ventilation."  chase  in  order  to  constitute  the  offence. 

Kngllih  Loglilatioxi. — See  consolidation  Botelor  v.  Corp.  of  Washington,  i  Cr.  (C. 

and  amendments  by  the  Coal  Mines  Reg-  C.)  676. 

ulation  Act,  1872.  ,    8.  The  word  is  used  in  this  sense  la 

IJeetmeiit  will    lie    for   a   coal-mine,  the  introduction  to  a  plea.     It  is  ukea 

Comyn  v.  Kyneto,  Cro.  Jac.  150;  Lawson  from  the  style  of  the  entry  of  the  pro- 

V.  Williams,  cited  Cro.  Jac.  150;  Comyn  ceedings  on  the  record.     It  formed  no 

V.  Wheatly,  Noy,  121.    Or  for  a  coal-pit.  part  of  the  viva  voce  pleading,  and  is  not 

Wyld's  Case,  cited  Noy,  121.  considered  as  in   strictness  constitutini^ 

1.  Broughton  v,  Haywood,  61  N.  Car.  a  part  of  the  plea.     Steph.  on  Pldg.  431 

383.  n.:  I  Chitty  Pldg.  411. 

S.  Webster.  4.  Forman  v,  Whitney,  2  Keyes  (N. 

«<  Come  to  ponoA  .  .  .  from  tho  part  of  Y.),  168. 

his  fftthor "  in  an  intestate  act  includes  5.  Pennock  v.  Hover.  5  Rawle  (Pa.)* 

coming  by  gift  and  devise  as  well  as  by  308.     See  Brooks  V4  Lester,  36  Md.  70; 

descent   Shippen  v.  Izard,  z  S.  &  R.  222.  Jean  v.  Wilson,  38  Md.  296. 
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MbdttoB.  COMMERCIAL  TRAVELLERS,   Powtn aad Dntlii. 

COMKEBO&    See  CONSTITUTIONAL  LAW;  Interstate  Com- 
merce. 


COHMBBCIAL  TSATBLLBB8  OE  SEmOBBa  (See  also 
Agency.) 

1.  Dofliiitioii. — ^Where  an  agent  simply  exhibits  samples  of  goods 
kept  for  sale  by  his  principal^  and  takes  orders  from  purchasers 
for  such  goods,  which  goods  are  afterward  to  be  delivered  by  the 
princii^  to  the  purchasers,  and  payment  for  the  goods  is  to  be 
made  by  the  purchasers  to  the  principal  on  such  delivery,  such 
agent  is  generally  called  a  *'  drummer"  or  commercial  traveller.^ 


2.  Powers  and  Suties  of  Commeroial  Agents. — Commercial  agents 

may  be  clothed  with  eeneral  and  special  powers,  and  their  author- 
ity as  once  established  is  presumed  f  o  continue  till  notice  to  the 
contrary  appears/^ 

I.  City  of  Kansas  v.  Collins,  34  Kans.  in  a  town  except  the  purchaser,  is  within 

434;  State  V.  Miller,  93  N.  Car.  511.  the  apparent  scope  oif  his  authority,  and 

i.  Diversy  v,  Kellogg,  44  111.  114.  binding  upon  his  principal.      Keith  v. 

A  principal  is  bound  by  the  acts  of  his  Herschberg  Optical  Co..  48  Ark.  138. 

traTelliag  agent  done  within  the  scope  of  Where  a  bill  of  goods  is  sent  to  the 

his  aathority,  and  the  principal  will  also  purchaser  by  the  vendors  upon  an  order 

be  responsible  for  the  unauthorized  acts  procured  by  an  agent  of  the  latter,  to* 

of  such  agent  where  the  conduct  of  the  gether  with  a  bill  thereof  in  the  name  of 

priDcii»l  justifies  a  party  dealing  with  the  such  vendors,  payment  to  such  agent  in 

agent  in  believing  that  such  agent  was  the  absence  of  any  proof  of  authority  in 

aaing  within  and  not  in  excess  of  the  the  agent  to  collect,  or  of  any  prior  deal- 

auihority  conferred  on  him.   Where  such  ings  between  the  purchaser  and  the  vend- 

agent  is  held  out  to  the  world  as  one  ors,  is  no  defence  to  an  action  by  the  * 

having  the  authority  of  a  general  agent,  vendors  for   the  price  of   su^h  goods, 

any  private    instructions  or  limitationa  Korneman  v,  Monaghan,  34  Mich.  36; 

not  communicated  to  th9  persons  deal-  Butler  v,  Dorman,  68  Mo.  298;  s.  c  ,  30 

ingwith  such  agent  will  not  affect  them  Am.  Rep.  795;  Law  v.  Stokes,  32  N.  J. 

nor  relieve  the  principal  from  liability  L.  250;  Seiple  v,  Irwin,  30  Pa.  St.  513; 

where  the  agent  oversteps  such  limita-  Greenhood  v.  Keator,  9   111.  App    183; 

tioDs.    Banks  v,  Everest,  35  Kans.  687.  Hogarth  v.   Wherley,    14  Eng.   (Moak) 

An  agent  who  merely  solicits  orders  474.     Compare    Hoskins  v.   Johnson.    5 

for  goods,  sending  them  to  his  principal  Sneed  (Tenn.),  469;  Collins  v.  Newton, 

to  be  filled,  has 'no  implied  authority  to  7  Baxt.  (Tenn.)  269;  Putnam  v,  French, 

receive  payment  for  the  goods  sent  by  53  Vt.  402;  s.  c,  38  Am.  Rep.  687. 

the  principal   to  fill  such  orders.     An  In  Trainer  v,  Morison,  78  Me.  160,  it 

order  solicited  by  and  given  to  such  agent  was  held  that  an  agent  who  has  authority 

docs  not  constitute  a  sale,  either  absolute  to  contract  for  the  sale  of  chattels  has 

.or  conditional,  of  the  goods  ordered,  but  authority  to  collect  pay  for  them  at  the 

is  a  mere  proposal,  to  be  accepted  or  not.  time,  or  as  a  part  of  the  same  transac- 

as  the  principal  may  see  fit.     McKindley  tion,  in  the  absence  of  any  prohibition 

V.   Dunham,    55    Wis.    51$;    Clark    v.  known  to  the  purchaser.     Knowledge  of 

Smith,  88   111.  298:  Abrahams  v.  Weil-  this  prohibition  may  be  inferred  from  the 

ler,  87  lU.  179;  Reynolds  v.  Ferree,  86  circumstances  of  sale,  or  from  customary 

III  570.  usages  of  trade  known   to  the  parties. 

A  travelling  salesman  of  a  wholesale  Persons  dealing  with  an  agent  have  a 
house  may  be  regarded  by  those  who  right  to  presume  that  his  agency  is  gen- 
deal  with  him  as  a  general  agent,  and  his  eral,  and  not  limited,  and  notice  of  the 
acts  within  the  scope  of  his  business  will  limited  authority  roust  be  brought  to 
bind  his  principals,  although  in  violation  their  knowledge  before  they  are  bound 
of  thdrpriaccd  instructions  to  him.  unless  to  regard  it.  The  notice  of  the  limited 
the  parties  dealing  with  him  have  notice  authority  of  the  agent,  in  this  case, 
of  the  limitations  upon  his  authority.  A  printed  at  the  top  of  thel)ill  accompany- 
CMtiact  c^  a  drummer  i^ot  to  sell  a  cer-  mg  the  goods  sold  and  not  seen  by  the 
of  goods  to  any  other  merchant  purchasers,  is  not  so  prominent  as  to 
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Pomn                     COMMERCIAL  TRAVELLERS.  and  Butte. 

hold  them  at  fauU  in  dot  obseiVing  it.  tcoj^^of  the  agent^s  aathdrfty.'liill  *prifi« 

Citing  Capel  v,  Thornton,  3  Car.  &  P.  cipal  would  be  bound  by  the  sale  and 

352;    Greeley   v,    Bartlett,    i    Me.    173;  could  not  recover.   The  evidence  showed 

Goodenowf .  Tyler{*7<Ma^s.  36:  Methu^n  the  dzleint  of  the  agent's  ahkbority  was 

Co.  V,  Hayes,  33  Me.  169;  Kinsman  v,  to  exhibit  the  samples  and  solicit,  receive. 

Kershaw,   119    Mass.    140;   Putnam    v,  and    forward    orders    for  merchandise. 

French,  53  Vt.  402;  Wass  v,  M.  M.  Ins.  Held^  the  law  announced  by ^  the  court 

Co.,  61  Me.  537.  was  correct;  but  as  there  was  no  evidence 

The    purchaser    from    a    commercial  of  usage  enlarging  the  authority  of  a 

agent  is  bound  to  ascertain  the  agents'  commercial  agent,  and  as  an  agent  au- 

powers,   and  in  the  absence  of  actual  thorized  to  sell  on  credit  has  no  authority 

authority  the  agent's  statement  that  he  to  collect  the  price  in  the  name  of  his 

had   authority  is  not  binding  upon  the  principal,  the  court  below  erred  in  its  in- 

principals.     The  purchaser  has  no  right  .  structiop  90  far  as  it  related  to  apparent 

to  acton  anything  that  did  not  proceed  authority.    Kohn  v.  Washer,  64  Tex.  131. 

from  the  principals,  eiiher  as  actual  au-  Orders  or    subscriptions  taken  by  a 

thority  or  in  some  form  of  binding  *ad-  book  canvasser  are  contracts  between  the 

mission.     Korneman  v,  Monaghan,   24  publisher  and  the  buyer  or  subscriber. 

Mich.  36.  The  canvasser  will  only  be    liable  on 

A    commercial    agent  will,   however,  them  as  a  guarantor,  or  where  bad  faith 

have  the  power  to  collect  when   such  is  shown.     He  has  no  right  to  cancel  any 

power   is    eithec   directly  or   impliedly  of  these  orders  or  to  transfer  them  to 

given  to  him  by  his  principal,  as  where  another  publisher.     Stoddard  v.  Warren, 

he  has  possession  of  the  goods  and  de-  7  Repr.  (U.  S.)  517. 

livers  them.     Sumner  v,  Saunders,   51  A  drummer  is  not  protected  from  the 

Mo.   89;    Brooks  v.   Jameson,    55   Md.  penalty  denounced  by  a  statute  against' 

505;    Rice    V.   Groffman,    56    Mo.   434;  persons  selling  goods  without  license, 

Seiple  V.  Irwin,  30  Pa.  St.  513;  Harris  v.  which  requires  "  that  every  person  acting 

Simmerman,  81  111.  413.  as  a  *  drummer'  in  his  own  behalf,  or 

The  rule  that  the  authority  of  an  agent  for  another  person  or  firm,  who  shall  sell, 
to  sell  goods  imports  the  authority  to  re-  or  attempt  to  sell,  goods,  wares,  or  mer- 
ceive  the  proceeds  of  the  sale  is  limited  chandise  of  any  description  by  wholesale, 
^o  cases  where  there  are  circumstances  or  with  or  without  samples,  before  soliciting 
appearances  which  give  color  to  the  be-  orders,  or  making  any  such  sales,  shall 
lief  in  the  purchaser  that  the  authority  pay  the  treasurer  of  the  State  a  tax  of 
exists.  An  agent  to  sell  goods  who  has  $100  and  obtain  a  license,  which  shall  be 
possession  of  them  and  delivers  them  to  effective  for  a  year  next  after  its  date, 
the  purchaser  has  authority  to  collect  and  be  used  by  not  more  than  one  person 
the  purchase  price;  but  if  he  is  merely  at  one  time,  and  shall  be  in  the  posses- 
employed  to  sell,  and  has  no  possession  sion  of  the  person  while  dohog  business 
of  the  goods,  he  has  no  authority  to  re-  under  this  section  in  this  State  to  secure 
ceive  the  price;  and  payment  to  him  will  his  protection,"  unless  he  shall  be  in  the 
not  discharge  the  purchaser  unless  there  actual  possession  of  the  license  while 
is  a  known  usage  of  trade  or  course  of  doing  business.  In  this  case  the  license 
business  to  justify  him  in  making  it.  was  mailed  to  defendant  but  not  received 
Meyer  v.  Stone,  46  Ark.  210.  by  him  at  the  time  the  sale  was  made. 

Where  the  travelling  salesman  of  a  Lewis  v.  Dugar,  91  N.  Car.  z6;  State  v. 

corporation  has  power  to  make  a  con-  Smith,  93  N.  Car.  519;  State  v.  Long,  95 

tract  in  its  name,  take  payments  thereon,  N.  Car.  582. 

receive  a  bond  for  its  fulfilment,   and  A  law  imposing  a  tax  upon  drummers 

settle  with  the  other  party  to  the  contract,  and  all  persons  not  having  a  regular 

his  agency  is  sufficiently  established  to  licensed  house  of  business  in  a  taxing 

charge  the  corporation  with  notice  of  district  and  selling  goods  by  sample  has. 

what  was  said  and  done  in  respect  to  lia-  however,  been  held  unconstitutional  and 

bility  on  the  bond  at  the  time  of  the  set-  void.     Robbins  v.  Taxing  Dist.  of  Shelby 

tlement.    Columbus  Sewer  Pipe  Co.  v,  Co.,    120    U.    S.   489.      See    dissenting 

Ganser,  58  Mich.  386.  opinion  of  Waite,  C.  J.,  in  same  case. 

A  commercial  traveller  sold  his  sam-  Same  principle  sustained  in  Corson  v. 

pies  and  converted  the  proceeds  to  his  Maryland,  120  U.  S.  502. 

own  use.     In  a  suit   by  his    principal  If  the  legislature  of  a  State  frames  a 

against  the  vendee  to  recover  the  value  law  relating  to  merchants  and  sample 

of  the  samples,   the  court  charged  the  merchants  with  the  intention  to  discrimi- 

jury  that  if  the  sale  of  the  samples  was  nate  against  non-residents  in  favor  of 

embraced  within  the  real  or  apparent  residents,   and  against  goods    in  other 
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COIDDSSIOV  OF  LiniACT.    See  Lunacy. 

C0MMI88IDV  MSBCEAHTB  OB  FACTOE&     (See  also  AGENCY.) 

Musi  Account^  332. 
Factors  Rights,  333. 

I-i^^  333- 

Lien  of  Purchasing  Factor,  335. 

Goods  Must  be  in  Factor* s  Posses- 


Definition,  317. 
Powers,  319. 

How  Conferred,  319. 

Extent  Jjejined  fy  Usage,  319. 

Afay  Seli  in  their  Own  Name,  3201 

May  Sell  on  Credit,  320. 

Cannot  Barter  or  Pledge,  321. 

Factors*  Acts,  323. 

Power  to  Insure,  324. 

Power  to  Warrant,  324. 

Revocation  of  Authority,  324. 
Duiies,  325. 

Must  Obey  Instructions,  325. 

Place  of  Sale,  326. 

Time  of  Sale,  327. 

Price,  327. 

May  Protect  His  Own  InUresis 
after  Demand,  yrj. 

Measure  of  Damages,  329. 

Ratification,  329. 

Must  Act  in  Good  Faith,  330. 

Musi    Use  Reasonable  Skill  and 
Diligence,  330.  [331. 

Cannot  Delegate  his  Authority, 


sion,  335. 

How  Lost,  337. 

Waiver,  337. 

Principals  Personal  Security,  338. 

Lien  a  Personal  Privilege,  339. 

Bankrupt  Acts — Fiduciary  Debts, 

Commissions,  339.  [339- 

Del  Credere  Commissions,  340. 

Principal  Debtor  or  Surety,  340, 

'  To  be  Indemnified,  34 1.  [342. 

Relation  of  Factor  to  Third  Parties, 

May  Sue  in  His  Own  Name,  342. 

Factors  of  Foreign  Principals, 
Rights  of  Principals,  344.  [343. 

Principal  May  Follow  his  Goods 
as  Long  as  they  can  be  Distin- 
guished, 344. 

Factor  of  Several  Principals,  345. 

Factor  is  a  General  Agent,  345. 

1.  Definition. — ^A  commission-merchant  or  factor  is  an  agent  for 
the  sale  of  goods  in  his  possession  or  consigned  to  him.  The 
terms  "  commission-merchant'*  and  "  factor"  are  s)aionymous,  and 
mean  one  who  receives  goods,  chattels,  or  merchandise  for  sale, 
exchange,  or  other  disposition,  and  who  is  to  receive  a  compensa^ 
tion  for  his  services,  to  be  paid  by  the  owner  or  derived  from  the 
sale  of  the  goods.  ^ 


Suies  sold  by  samf^le  in  favor  of  goods 
held  within  the  State  for  sale,  and  if  the 
legislation  has  this  practical  effect,  then 
such  provisions  are  null  and  void."  and  all 
arrests  and  prosecutions  und.er  them  are 
illegal.  But  the  legislature  has  a  right 
to  discriminate  against  sample  merchants 


under  a  city  ordinance;  nor  will  a  single 
sale  and  delivery  of  goods  by  such  agent, 
or  by  any  other  person,  out  of  the  sam- 
ples exhibited,  or  out  of  any  lot  of  goods, 
constitute  such  agent  or  other  person  a 
pedler  or  a  merchant.  Kansas  v,  Collins, 
34   Kans.   436;  Exp,  Taylor,   58   Miss. 


in  favor  of  merchants,  the  State  being  478;  Com.  v.  Jones,  7  Bush  (Ky.),  502; 

sovereign  mistress  of  her  own  policy  in  Com.  v.  Farnum,  114  Mass.  267.     Cent- 

deteriAining  what  classes  she  shall  lay  a  pare  Morrill  v.  State,  38  Wis.  428. 

license  tax  apon.  and  what  classes  she  A  commercial  agent  travelling  for  his 

shall  exempt  from  such  taxation,  and  in  principal  at    a  stated  salary   per   vear 

deciding  how  lightly  or  how  heavily  she  commits  no  violation  of  duty  by  talcing 

shall  make  such  .a  tax.    Exp.  Thornton,  gratuitously  orders  for   goods   upon  a 

12  Fed.  Rep.  538.     See  Webber  v.  Vir-  house  in  whose  service  he  had  formerly 

gioia,  103  U.  S.  350;  Welton  v.  State,  91  been  engaged,  he  not  having  solicited 

U.  S.  275:  State  V,  Browning,  62  Mo.  them,   and  it  not  appearing  that  such 

591:  Exp,  Taylor,  58  Miss.  478;  Walling  orders  were  in  any  way  prejudicial  to  the 

V,  Michigan,  116  U.  S.  446;  Machine  Co.  interests  of  his  employers.      Geiger  v, 

V.  Gage,  100  U.  S.  676.    Compan  Single-  Harris,  19  Mich.  209. 


ton  V.  Fritsch,  4  Lea  (Tenn.),  93. 

A  commercial  traveller  is  neither  a 
pedler  nor  a  merchant,  so  as  to  make 
Mm  lobject   to  the  payment  of 


1.  Perkins  v.  State,  50  Ala.  154;  Gra- 
ham V,  Dnckwall,  8  Bush  (Ky.),  12;  Bar- 
ing V.  Corrie,  2  B.  &  Aid.  143.  See 
Blood  V.  Palmer,  11  Me.  4x4;  s.  c,  96 
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Am.  Dec.  547;  Ward  v,  Brandt,  11  Mar-  Bromley  v,  Elliott,  38  N.  H.  ^87^  s.  c, 

tin  (La.),  331;  s.  c,  13  Am.  Dec.  352;  75  Am.  Dec.  182. 

Higgins  V.  Moore,  34  N.  Y.  418;  Ladd  v.  W.  &  Co.,  lumber-dealers  in  New  York, 
Arkell,  37  N.  Y.  Superior  Ct.  35:  Do-  wrote  D.  &  Co.,  owners  of  saw -mills  in 
guid  V.  Edwards,  50  Barb.  (N.  Y.)  288;  this  State,  proposing  that  if  the  latter 
Hopktrk  V.  Bell,  3  Cranch  (U.  S.),  454;  would  furnish  a  cargo  of  lumber  for  ship- 
Slack  V.  Tucker,  23  Wall.  (U.  S.)  321;  ment  to  Rio,  they.  W.  ft'Co.,  would  pro- 
Winne  v,  Hammond,  37  111.  99;  Taylor  cure  an  advance  of  $9.00  per  thousand 
V,  Wells,  3  Watts  (Pa.),  65;  Lawrence  v,  feet  of  lumber,  charter  the  vessel,  etc., 
Stonington  Bank,  6  Conn.  521 ;  Cotton  V.  and  take  for  their  services  $1.00  per 
Hiller,  52  Miss.  7.  thousand,    if   the    lumber    netted    over 

The  term  ^'factor*' is  seldom  used  in  the  $12.00  per  thousand  in  Rio,  or  if  it  did 

United  States,     i  Parsons  on  Contr.  (7th  not  net  over  that  amount  they  were  to 

Ed.)  100.  have  nothing  for  their  services.     In  iheir 

The  factor  must*.be  a  specialist  pursu-  letter  to  D.  &  Co.  they  said,  "  The  lumber 

ing  the  particular  business  as  a  trade,  to  be  shipped  for  sale  on  your  account." 

One  who  undertakes  to  sell  a  piece  of  D.  &  Co.   accepted    the    proposition,   a 

goods  out  of  his  line  of  business  is  not  vessel  was  chartered,   and    the  lumber 

therefore  a  factor.    Wharton  on  Agency,  shipped  to  S.  in  Rio,  who  made  the  ad- 

§  735.  vance  of  $9.00  per  thousand  feet  on  the 

If  a  person  has  the  possession  of  goods  cargo;  which  advances  were  received  by 
at  the  time  of  sale,  and  he  sells  them  W.  &  Co.  and  paid  over  to  D.  &  Co. 
upon  credit  for  a  commission,  it  is  suffi-  The  cargo,  when  sold,  failed  to  produce 
cient  to  constitute  him  a  factor  within  the  amount  of  the  advances,  and  W.  & 
tiie  definition,  viz.:  An  agent  employed  Co.,  having  been  compelled  to  make 
to  sell  personal  property  intrusted  to  his  good  the  balance  to  S.,  sued  D.  &  Co. 
possession,  by  or  for  his  principal,  for  a  for  the  amount  thus  refunded  to  S.  D.  & 
compensation,  commonly  called  '*  factor-  Co.  defended  on  the  ground  that  the  ship- 
age"  or  *'  commission."  Edgerton  v.  ment  to  S.  was  upon  a  sale  and  not  a  con- 
Michels,  66  Wis.  124.  stgnment.    Held,  that  this  was  a  consign- 

A  party  agreeing  with  the  owners  to  ment  by  D.  &  Co.  on  their  account  and 
receive  coal  shipped  to  him  for  sale,  at  their  risk,  and  not  a  sale  to  S.  nor 
hoist  from  the  vessel  and  put  the  same  a  guarantee  that  the  lumber  would  brings 
on  dock,  pay  the  lake  freight,  and  charge  at  least  $9.00  per  thousand.  Denney  v. 
the  cost  of  hoisting  and  putting  the  coal  Wheelwright,  60  Miss.  733. 
on  the  dock,  and  the  lake  freight  paid  by  A  common  carrier  may  sometimes  be 
him,  against  the  coal,  and  who  is  to  re-  a  factor,  as  where  he  transports  goods  to 
ceive  for  docking,  screening,  selling  and  a  distant  place,  sells  them  there,  and  re- 
delivering the  coal,  including  his  com-  turns  the  proceeds.  In  such  a  case  his 
missions,  the  sum  of  ti.50  per  ton  on  all  liabilities  are  those  of  carrier  on  the  voy- 
coal  delivered  at  any  point  outside  the  age  in  both  directions,  and  those  of  a  fac- 
yard  requiring  carting  and  $1.00  per  ton  tor  while  attending  to  his  duties  in  seUU 
on  all  coal  delivered  at  the  yard,  and  an  ing  the  property.  Harrington  v*  Mc- 
additional  commission  of  fifty  per  cent  Shane,  2  Watts  (Pa.),  443;  Taylor  v. 
of  the  net  profits  on  sales,  and  who  agrees  'Wells,  3  Watts  (Pa.),  65;  Kemp  v. 
to  guarantee  payment  on  all  sales,  adr  Coughtry,  11  Johns.  (N.  Y.)  107;  Wil- 
vance  on  the  coal  as  it  is  shipped  $3.00  Hams  v,  Nichols,  13  Wend.  (N.  Y.)  58; 
per  ton  of  the  invoice  price,  to  be  drawn  Stone  v,  Waitt,  31  Me.  409;  Emery  v. 
for  at  sight  on  bills  of  lading,  and  to  pay  Hersey,  4  Green  1.  (Me.)  407;  The  Waldo 
the  shippers  as  the  coal  is  sold  the  bal-  Daveis  (IJ.  S),  161.  ,  • 
ance  of  the  proceeds  of  the  sale,  and  who  A  factor  differs  from  a  broker  in  many 
agrees  not  to  sell  the  coal  below  the  mar-  important  particulars.  A  factor  is  a  per- 
ket  price,  and  to  render  monthly  state-  son  to  whom  goods  are  consigned  for 
ments  of  accounts  of  sales,  will  be  as  to  sale  by  a  merchant  residing  abroad  or  at 
the  coal  shipped  to'him  a  factor  or  com-  a  distance  from  the  place  of  sale,  and  he 
mission-merchant.  Burton  v.  Good-  usually  sells  in  his  own  name,  without 
speed,  69  111.  237.  disclosing  that  of  his  principal.     The  lat- 

He  is  called  a  supercargo  if  authorized  ter  therefore,  with  full  knowledge  of  these 

to  sell  a  cargo  which  he  accompanies  on  circumstances,  trusts  him  with  the  actual 

the  voyage,      i    Beawes  Lex.  Merc.  (6th  possession  of  the  goods  and  gives  him 

Ed.)  47.  authority  to  sell  in  his  own  name,  and  in 

A  partnership  having  for  its  object  to  consequence  of  its  being  usual  to  advance 

sell  goods  consigned  to  them  for  a  com-  money  upon  them,  he  has  also  a  special 

mission    may    be    considered    factors,  property  in  them  and  a  general  Hen  upoQ 
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Fvwm.  MERCHANTS,  How  0«iitertd-Sxfc«i^ 

2.  Powen  of  Ckxmmereial  Agents. — H<yw  Conferred. — ^The  authority 
of  commercial  agents  is  conferred  like  the  authority  of  agents  in 
general,  either  under  seal,  by  power  of  attorney ;  in  writing,  by  a 
formal  appointment  or  by  correspondence ;  by  parol  or  by  impli« 
cation.* 

Extent  of  Power  Defined  by  Usage. — ^The  extent  of  the  power  of  a 
factor  is,  like  that  of  a  broker,  largely  defined  by  usage.  When  a 
particular  power  is  by  usage  conceded  to  factors  the  law  recognizes 
such  power.* 

them.      But  the  broker  is  in  a  differ-        8.  Johnson  v.  Usbome,  ii  Ad.  ft  EL 

ent  situatioa.    He  is  not  trusted  with  the  549;  Maxted  v.  Paine,  L.  R.  4  Ex.  81, 

possession  of  the  goods  and  is  not  au-  403;  Coles  v.  Bristowe,  17  W.  R.  Z05; 

tfaorized  to  sell  in  his  own  name;  and  if  Jackson   Ins.   Co.   v,  Partee,   9  Heisk. 

he  sells  in  his  own  name  he  acts  beyond  (Tenn.)  296;  Cotton  v,  Hiller,  52  Miss. 

the  scope  of  his  authority,  and  his  prin-  7;  Randall  v,  Kehlor,  60  Me.  37;  Phillips 

cipal  is  not  bound.     Baring  v,  Corrte,  2  v.  Moir.  69  111.  155;  Hatcher  v.  Comer/ 

B.  &  Aid.  143:  Saladin  v.  Mitchell.  45  111.  73  Ga.  418;  Kauffraan  v.  Beasley,  54  Tex. 

70;  Slack  V.  Tucker,  23  Wall.  (U.  S.)  321 ;  563;  Goodenow  v. Tyler.  7  Mass.  36;  s.  c, 

Higgins  V.  Moore,  34  N.  Y.  417,  420;  5  Am.  Dec.  22;  Dwight  v.  Whitney,  15 

I  Parsons  on  Contr.  91.  Pick.  (Mass.)  179;  Roosevelt  v.  Doherty, 

A  factor,  unlike  a  broker,  can  only  sell  129  Mass.  303;  s.  c.«  37  Am.  Rep.  356; 

property  in  his  possession  or  under  his  Frank  v.  Jenkins,  22  Ohio  St.  597. 

control.      A  factor  gave  the  following        He  has  an  implied  authority  to  do  what- 

"sold  note:''  *'  Galveston,  Nov.  4,  1872.  ever  is  usual  and  necessary  to  e£Fect  the 

Purchased  for  account  of  N.  from  S.  450  sale,  and  it  is  for  the  jury  to  decide  what 

bales  of  cotton,  at  basis  of  15^  cents  for  is  usual.   Bayliffe  v,  Butterwonn,  i  Excb. 

good  ordinary.''     There  was  no  further  425;  Schuchardtv.  Aliens,  i  Wall.  (U.  S.) 

designation  of   the  goods  until  fifteen  359;  Randall  v.  Kehlor,  60  Me.  37;  Up- 

days  after.     Held^  that  there  was  no  sub-  ton  v.  Suffolk  Co.  Mills,  11  Cush.  (Mass.) 

ject  of  sale,  the  usage  of  trade  under  the  586;  Smith  t/. Tracy,  36  N.  Y.  79;  Andrews 

Galveston  cotton  market  allowing  onlv  v.   Kneeland,  6  Cow.  (N.  Y.)  354:  Van 

ten  days  for  the  factor's  designation  of  Alen  v.  Vanderpool,  6  Johns.  N.  Y.  70; 

the  cotton.      Harbert  v.  Neill,  49  Tex.  Palmer  v.  Hatch,  46  Mo.  585. 

143-     Compare  Neill  v,    Billingsley,   49        Where  goods  are  shipped  to  a  consig- 

Tex.  161.  nee,  and  on  account  of  an  accident  to  the 

A  broker  may  act  for  both  parties,  and  vessel    carrying  the  goods  it  becomes 

may  bind  them  by  bought  and  sold  notes,  necessary  to  execute  a  general  average 

A  factor  can  bind  only  the  seller,  and  bis  bond  to  the  owners  of  the  vessel,'  such 

bought  note  will  not  bind  the  buyer,  so  as  consignee  or  factor  has  the  right,  and  it 

to  take  a  transaction  out  of  the  Statute  of  is  his  duty  to  execute  the  bond,  so  as  to 

Frauds.  Durrell  v.  £vans6H.&  N.  660.  carry  out  the  instructions  of  his  princi- 

Although   H   facior   is    generally  de-  pal  in  regard  to  the  shipment  and  sale 

scribed  as  an  agent  who  sells  goods  for  of  the  goods.     Hardee  v.  Hall,  12  Bush 

another    on  commission,   those    agents  (Ky.),  327.     But  it  is  upon  the  factor  to 

who  buy  goods  for  another  and  receive  a  prove  that  his  principal  has  knowledge 

commission  for  their  services  are  also  of  such  usage,  or  that  he  assented  to  that 

called    factors.      When    purchases   are  method  of  doing  his  business.     Farmers', 

made  00  the  strict  account  of  another,  etc.,  Bank  t/.  Sprague,  52N.Y.  605;  Bliss 

the  general  character  of  a  factor  applies  v,  Arnold,  8  Vt.  252;  s.  c,  30  Am.  Dec. 

alike  to  him  who  buys  and  to  him  who  467;  Dugutd  v.  Edwards,'  50  Barb.  (N.  Y.) 

sells  on  commission,  and  is  intrusted  in  288 ;  Banning  v,  Bleakley,  27  La.  Ann. 

either  case  with  the  possession  and  ap-  257; 

parent     ownership    of    the     property.        A  person,  however,  who    deals  in  a 

Bryce  v.  Brooks,  26  Wend.  (N.  Y.)  367,  particular  market  must  be  taken  to  deal 

372;    Stevens  v,  Robins,  12  Mass.  182;  according  to  the  known  general  and  uni- 

Scory  on  Agency,  g  34.  form  custom  or  usage  of  that  market;  he 

1.    See    Agency  (Appointmsnt   op),  who  employs  another  to  act  for  him  in 

vol  i.  p.  336;  I  Bell  Comm.  (4th  Ed.)  B.  that  particular  place  or  market  must  be 

3.  pt.  i,ch.  iv.  g  4,  arL  410;  Belew  v.  Jones,  taken  as  intending  that  the  business  to  be 

$6  Miss.  342;   Deshler  v.  Been,  32  111.  done  will  be  done  according  to  the  usage 

368;  8.  c,  83  Am.  Dec.  274.  and   custom  of  that    place  or  market, 
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Powon— XnyieU  COMMISSION     In  Own  Haaa,  tad  on  Qrodit. 

May  Sell  in  Their  Own  Name. — Factors  may  sell  in  their  own 
name  the  goods  of  their  principals,  and  they  may  buy  goods  in 
like  manner;  and  in  each  case  the  principal  will  be  bound  by  their 
acts  in  the  same  way  and  to  the  same  extent  as  if  his  own  name 
were  used.* 

May  Sell  on  Credit, •^-'WheTc  the  usage  of  trade  justifies  it,  a 
factor  may  sell  either  for  cash  or  on  credit ;  but  where  he  sells  on 
credit  he  is  held  to  a  very  close  examination  of  the  credit  of  par- 
ties to  whom  he  sells,  and  to  the  exercise  of  reasonable  care  as  to 
the  security  when  he  takes  negotiable  paper  in  payment,  and  he 
will  not  be  liable  in  case  of  loss  where  he  has  exercised  such  care.* 


whetber  the  principal  in  fact  knew  of  the  99;  McConnico  v.  Curzen,  2  Call  (Va.)» 

usage  or  custom  or  not,     Bailey  v.  Bens-  358;   s.  c.    i   Am.   Dec;   540;  Daylight 

lev  87  III.  556;  Lyon  v,  Culbertson,  83  Burner  f.  Odiin,  51  N.  H.  56;  s.  c  X2 

111.  33;  U.  S.  Life   Ins.  Co.  v.  Advance  Am.  Rep.  45;  James  v.  McCredie,  i  Bay 

Co.,  80  111.  549.  (S.  Car.),  294;   s.  c,  i   Am.  Dec   617; 

Under  the  custom  of  trade  in  Chicago,  Greeley  v.  Bartlett,  i  Greenl.  (Me.)  172; 
a  commission  roan  to  whom  grain  is  con-  s.  c,  10  Am.  Dec.  54;  Pinckham  v. 
signed  may  dispose  of  the  warehouse  re-  Crocker,  77  Me.  563;  Goodenowt;.  Tvler, 
ceipt  given  him  for  the  same,  although  7  Mass.  36;  s.  c,  5  Am.  Dec.  22;  dap- 
directed  by  the  consignor  not  to  sell,  but  good  v,  Batcheller,  4  Mete.  (Mass.)  576; 
to  hola  the  grain  for  further  orders,  if  he  Roosevelt  v,  Doherty,  129  Mass.  301;  s. 
keeps  on  hand,  ready  for  delivery  when  c,  37  Am.  Rep.  356;  Clark  v.  Van  North- 
<^led  on,  other  receipts  for  a  like  quantity  wick,  i  Pick.  (Mass.)  343;  Byrne  v. 
and  grade  of  grain.  The  receipts  do  not  Schwing,  6  B.  Mon.  (Ky.)  190;  Laussatt 
represent  the  consignor's  property, but  are  v.  Lippincott,  6  S.  &  R.  (Pa.)  386;  May 
merely  evidences  of  debt  to  the  consig-  v,  Mitchell,  5  Humph.  (Tenn.)  365; 
nee.  If  in  such  case  the  commission  Earnest  v,  Stoller,  5  Dill.  (U.  S.)  438; 
man,  after  losing  the  identity  of  the  grain  currill  v,  Phillips,  i  Gall.  (U.  S.)  360; 
and  disposing  of  the  receipt,  fails  to  keep  Forrestier  v,  Boardman,  i  Story  (U.  S.) 
warehouse  receipts  for  the  same  amount  43;  Marshall  v.  Williams,  2  Biss.  (U.  S.) 
and  grade,  it  will  not  amount  to  a  conver-  255. 

sion  of  the  grain.     The  only  e£Fect  will        A  factor  may  sell  his  principal's  goods 

be  to  bar  his  charges  for  storage  and  in-  upon  credit  if  there  be  no  usage  nor  in- 

surance.     Bailey  v.  Bensley,  87  111.  556.  structions  to  the  contrary.     But  if  a  fac- 

A  factor,  to  whom  wheat  is  consigned  tor  makes  sales  to  irresponsible  parties 

for  storage  in  an  elevator  and  for  sale,  through  want  of  care  and  diligence,  or  is 

may,  in  the  absence  of  particular  instruc-  not  attentive  to  his  principal  s  interests 

tions,  store  it  in  a  mass  with  other  wheat  after  the  sale,  he  is  liable  to  the  principad 

of  the  same  grade  and  quality.    He  is  not  for  any  loss  sustained  because  of  such 

responsible  to  his  principal  by  reason  of  neglect.     Pinkham  «.  Crocker,    i  New 

theestablishedgradesof  grain  being  differ-  Engl.  Repr.  336. 

ent  in  the  market  where  he  is  to  self  from        Where  he  takes  notes  in  payment  pay- 

the  grades  at  other    places.     Davis  v.  able  to  himself,  exercising  due  care,  and 

Kobe,  30  N.  Western  Repr.  (Minn.)  662.  the  purchaser   becomes    insolvent,   the 

1.  Story  on  Ag.  §  no;  3  Chitty  Com.  factor  is  not  liable  for  the  loss.  Greeley 
Law,  193;  Blood  v.  Palmer,  zi  Me.  414;  v.  Bartlett,  i  Greenl.  (Me.)  172;  s.  c,  10 
8.  c,  26  Am.  Dec.  547;  Slack  v.  Tucker,  Am.  Dec.  54;  Goodenow  v,  Tyler,  7 
23  Wall.  (U.  S.)32i;  Graham  v.  Duckwall,  Mass.  36;  s.  c,  5  Am.  Dec.  22;  Gorman 
8  Bush  (Ky.),  12.  v.  Wheeler,  10  Gray  (Mass.),  362;  Leach 

2.  Leverick  v,  Meigs,  i  Cow.  (N.  Y.)  v.  Beardslee,  22  Conn.  404. 

645;  Van  Alen  v,  Vanderpool,  6  Johns.         But  he  is  bound  to  use  due  diligence 

(N.  Y.)  69;  8.  c,  5  Am.  Dec.  192;  Rob-  in  its  collection,  and  if  by  a  want  of  dili- 

ertson  v.  Livingston,  5  Cow.  (N.  Y.)  473;  gence  on  the  part  of  the  factor  the  note 

Leland  v.   Douglass,   z   Wend.  (N.  Y.)  is  lost,  be  will  be  personally  liable  for 

490;  Rich  V,  Monroe,  14  Barb.  (N.  Y.)  the    amount.      Folsom    v,    Mussey,    8 

602;  Chandler  v,  Hogle,  58  111.  46;  Fos-  Greenl.  (Me.)  400;   s.  c,  23  Am.  Dec. 

ter  V,   Waller,   75   111.   464;   Burton  v,  522 ;  Arrott  v.  Brown,  6  Whart.  (Pa.)  9. 
Goodspeed,  69  111.  237;  Parker  v.  Fergus,        Where  a  factor  who  has  agreed  ooc  to 

43  IIU  437;  Winne  v.  Hammond,  37  111.  sell  on  credit  except  to  responsible  pax^ 
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Cannot  Barter  or  Pledge. — Factors  have  no  incidental  authority 
to  barter  the  goods  of  their  principals,  or  to  pledge  such  goods  for 
advances  made  to  them  on  their  own  account  or  for  debt^  due  by 
themselves.  The  party  receiving  such  pledge  and  advancing  his 
money  acquires  no  title  as  against  the  principal,  and  it  is  of  no  con- 
sequence that  the  pledgee  is  ignorant  of  the  factor's  not  being  the 
owner.* 

des,  and  to  take  no  paper  except  good,  and  where  the  factor,  acting  in  good  faith, 

first-class  collectable  paper,  and  such  as  takes    security  for  the    price,  and   thus 

be  is  willing  to  guarantee,  takes  paper  affirms  the  s<Ue,  he  is  acting  within  the 

which  he  knows  to  be  worthless,  he  makes  scope  of  his  powers,  and  his  principal  is 

himself  a  guarantor  of  the  paper,  and  the  bound.    Joshn  v,  Cowee,  52  N.  Y.  90. 

principal  need  not  return  the   paper  to  Where  a  factor  who  has  sold  on  credit 

him  as  a  condition  precedent  to  judg-  takes  at  the  expiration  of  the  credit  a 

ment  against  him  on   such   guaranty,  note  in  payment  payable  to  himself,  he 

Ciark  V,  Roberts,  a6  Mich.  506.  becomes  personally  liable.     Hosmer  v. 

A   factor    or    commission-merchaot,  Beebe,  2  Mart  N.  S.  (La.)  368. 

while  not  a  guarantor  of  the  responsibil-  Where  usage  or  instructions  authorize 

icy  of  the  persons  with  whom  he  deals,  only  a  sale  for  cash,  a  factor  cannot  seU 

is  held  to  the  same  degree  of  care  and  on  credit.     Harbert  c/.  Neill,  49  Tex.  143; 

diligence  which    a    reasonably  prudent  Kauffmann    v.  Beasley,   54    Tex.    563; 

man  would  exercise  in  the  management  Johnson  v,  Totten,  3  Cal.  343;  s.  c,  58 

of  his  own  affairs.     Housel  v.  Thrall,  25  Am.  Dec.  412. 

N.  Western  Repr.  (Neb.)  612.  1.  Story  on  Agency,  §  113;  Paley  on 

A  factor  who  takes  notes  in  his  own  Ag.   (Dunlap's  &.).2i3;    Patterson    v. 

name  for  goods'  of  his  principal,  and  dis-  Tash,  2  Strange,  1178;  Gray  v.  Agnew, 

counts  them  for  his  own  accommodation,  05  III.  315;  Wheeler,  etc.,  Mfg.  Co.  v. 

makes  them  his  own,  and  will  be  liable  to  uivan,  65  Mo.  89;  Bowie  v.  Napier,  i 

the  principal  for  the  amount  of  the  sales  McCord  (S.  Car.),  i;  s.  c,  10  Am,  Dec. 

in  the  event  of  the  insolvency  of  the  pur*  641 ;  First  Nat.  Bank  v.  Nelson,  38  Ga. 

chaser.    Myers  v,  Entriken,  6  W.  a  S.  391 ;  Victor  S.  M.  Co.  v.  Heller,  44  Wis. 

(Pa.)  44:  8.  c,  40  Am.  Dec.  538;  Morris  265;  McCreaiy  v.  Gaines,   55  Tex.  485; 

V,  Wallace,  3  Pa.  St.  319;  Goodenow  v.  Kauffman  v,  Ueasley,  54  Tex.  563;  a.  c, 

Tyler,  7  Mass.  36;  s.  c,  5  Am.  Dec.  22;  40  Am.  Rep.  818;  Kennedy  v.  Strong, 

Johnson  v,  O'Hara,  5  Leigh  (Va.),  456.  14   Johns.    (N.  Y.)  128;    Rodriguez    v. 

And  where  he  ukes  a  bond  for  a  sim-  Hefferman,  5  Johns.    Ch.  (N.  Y.)   417; 

pie  contract  debt  due  to  him  for  goods  Walther  v.  Wetmore,  i  E.  D.  Smith  (N. 

sold  on  commission,  and  includes  in  the  Y.),  7;  Urquhart  v,  M'lver,  4  Johns.  (N. 

same  a  debt  due  to   himself,  he  makes  Y.)  103;  Bonito  v.  Mosouera,  2   Bosw. 

himself  responsible  to  his  principal  for  (N.  Y.)40z;  Odiornef.  Maxcy,  13  Mass. 

the  amount  of  the  goods,  as  he  has  de*  178;  Kinder  v.  Shaw,  2  Mass.  398;  Now- 

prived  him  of  the  means  of  pursuing  his  ell  v,  Pratt,  5  Cush.  (Mass.)  11 1;  Michi- 

claim  against  the  debtor  by  extinguish-  gan   State   Bank  v,  Gardner,    15    Gray 

ing  the    debt  due  by  simple  contract.  (Mass.),  362;  Florence  Sewing  Machine 

Jackson  v.  Baker,  i  Wash.  (U.S.)  394,445.  Co.  v.  Wariord,  i  Sweeney  (N.  Y.),  433; 

All  securities  taken  by  the   factor  in  Macky  f.  Dillinger,  73  Pa.  St.  85;  Laus- 

payment  for  his  principal's  goods,  even  sat   v.  Lippincott,  6  S.  &  R.  (Pa.)  391; 

if  taken  in  his  own  name,  belong  to  the  Newbold  v,  Wright,  4  Rawle  (Pa.X  195; 

principal,  and  do  not  pass  to  the  factor's  Hayes  v,  Campbell,  55  Cal.  421 ;  s.  c,  i/b 

assignees    in    case    of    his    insolvency.  Am.  Rep.  43;   Wright  v,   Solomon,   19 

Thompson  v,  Perkins,  3  Mason  (U.  S.),  Cal.  64;  s.  c,  79  Am.  Dec.  196;  Horr  v. 

232;  Kip  V.  Bank  of  N.  Y.,  10  Johns.  Barker,  11  Cal.  393;  s.  c,  70  Am.  Dec. 

(K.  Y.)63;  Messier  v,  Amery,  I  Veates  791;  Hutchinson    v,  Bours.  6  CaL  3S3; 

^^^)f  533;  Goodenow  v,  Tyler,  7  Mass.  Chicago  Taylor  Printing  Press  Co.  v. 

36;  s.  c,  5  Am.  Dec.  22.  Lowell,  60  Cal.  454;  Bott  v.  McCoy,  20 

Where  a  factor  has  been  induced  by  Ala.  578;  s.  c,  56  Am.  Dec.  223;  Voss 

frand  to  part  with  the  goods  of  his  prin-  v,  Robertson,  46  Ala.  483;  Merchants' 

cipal  to  an  insolvent  purchaser,  who  be-  Nat.     Bank    v.    Trenholm,    12    Heiak. 

fore  discovery  of  the  fraud  has  placed  (Tenn.)    520;    Allen  v,  St.   Louis  Nat. 

them  in  such  a  condition  that  it  is  diffi-  Bank,  7  Sup.  Ct.  Repr.  460;  Mechaoict', 

colt,  if  not  impossible,  to  follow  them,  etc.,  Ins.  Co.  v,  Kiger,  Z03  U.  S.   952; 
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Van  Amringe  «.  Peabody,  i  Mas.  (U.  S.)  A  factor  cannot  deliver  the  goods  of 
440;  Evans  v.  Potter,  2  Gall.  (U.  S.)  12;  his  principal  in  payment  of  his  own 
Warner  V.  Martin,  ti  How.  (U.  S.)  209;    debts,  or  sell  them  in  an  irregular  man- 


Kelly  V,  Smith,   I   Blatchf.  (U.  S.)  290; 
Steiger  v.  Third  Bank,  2  McCrary  (U. 

s.).  494. 

In  Hutchinson  v.  Hours,  6  Cal.  385; 
Horr  9.  Barker,  11  Cal.  93;  5.  c,  70  Am. 
Dec.  791,  and  Glidden  v.  Lucas,  7  Cal. 
26.  the  application  of  this  rule  was  re- 
stricted to  ' '  technical  "  factors. 

Local  usage  will  be  no  defence  against 
a  pledge  of  goods  by  a  factor.  New- 
bold  V.  Wright,  4  Rawle  (Pa.),  213. 

As  to  Barter,  see  Guerreiro  v,  Peile,  3 
B.  &  A.  646;  Wing  V,  Neal,  2  Atl.  Repr. 
(Me.)  881;  Potter  v.  Dennison,  5  Gilm. 
(111.)  590. 

Where  notes  are  executed  to  a  factor, 
and  goods  are  shipped  to  him  to  be  sold 


ner  so  as  to  pass  title,  and  that  not  even 
where  he  has  a  lien  on  the  goods  to  the 
full  extent  of  their  value.  Benny  v. 
Rhodes,  18  Mo.  147;  s.  c,  59  Am.  Dec. 
293;  Benny  v.  Pegram,  18  Mo.  191;  s. 
c.,'59  Am.  Dec,  298;  Wheeler  &  Wilson 
Mfg.  Co.  V,  Given,  65  Mo.  89;  Warner 
V,  Martin,  11  How.  (U.  S.)  209. 

But  he  may  pledge  to  the  extent  of  a 
lien  he  has  on  the  goods  for  expenses, 
advances,  and  commissions,  the  payment 
of  duties  or  other  charges  justified  by 
the  usage  of  trade.  Warner  v.  Martin, 
zz  How.  (U.  S.)  209:  Evans  v.  Potter, 
2  Gall.  (U.  S.)  12;  Blair  v.  Childs,  10 
Heisk.  (Tenn.)  Z99.  Compare  Merchants' 
Nat.     Bank    r.    Trenholm.    12    Heisk. 


and  the  proceeds  applied  to  the  payment    (Tenn.)  520;  Walther  v.  Wetmore,  i  £. 
of  the  notes,  a  pledgee  who  takes  the    D.  Smith  (N.  Y.)  7. 


notes  and  the  goods  as  collateral  for  ad- 
vances, with  notice  that  the  pledgor  is  a 
factor,  is  bound  to  apply  the  proceeds  of 
the  goods  to  the  payment  of  the  notes; 
and   these    facts    constitute    a    defence 


Where  a  principal  draws  a  sight  draft 
upon  his  factor  before  the  latter  has 
sold  the  goods  consigned,  a  pledge  by 
the  factor  to  secure  a  loan  with  which  to 
meet  the  draft  is  valid.     Boyce  v.  Bank 


to  an  action  on  the  notes  by  the  pledgee    of  Commerce,  22  Fed.  Repr.  53. 


against  the  maker.     St.  Louis  Nat.  Bank 
V.  Ross,  9  Mo.  App.  399. 

The  fact  that  the  consignor  invoiced 
the  goods  to  the  person  so  making  the 
pledge,  as  purchaser,  and  not  as  factor, 
and  that  the  consignor  so  directed  for  the 


Although  a  factor  has  no  right  to 
pledge  the  goods  of  his  principal,  yet 
the  amount  sought  to  be  recovered  of  an 
innocent  pledgee  of  the  factor  by  the 
consignor  must  be  reduced  by  the  sum 
due  from    him    to  the  factor.     If    the 


purpose  of  concealing  the  fact  that  the    pledgee  has  acted   in    good    faith,  the 


goods  were  to  be  sold  on  commission 
from  an  association  of  which  the  con- 
signor was  a  member,  and  which  pro- 
hibited the  sale  of  such  goods  on  com- 
mission, would  not  operate  to  estop  the 
oWner  from  claiming  the  goods  as 
against  the  pledgee,  the  latter  having  no 
knowledge  of  such  facts  at  the  time  he 


measure  of  damages  is  the  actual  loss 
sustained  by  the  consignor,  and  there- 
fore the  amount  due  to  the  factor  by  the 
consignor  must  be  deducted  from  his  de- 
mand against  the  pledgee.  First  Nat. 
Bank  of  Louisville  v.  Boyce,  78  Ky.  42; 
8.  c,  39  Am.  Rep.  198. 

Where    goods    were    entrusted  to   a 


received  the  pledge,  and  his  action  in  re-  merchandise  broker  to  sell  not  below  a 

spect  thereto  having  in  nowise  been  in-  fixed  price,  and  to  deliver  them  and  re- 

fluenced    by   their  existence.     Gray    v,  ceive  payment,  and  he  deposited   them 

Agnew,  95  111.  315.  in  accordance  with  a  usage  with  a  com- 

A  factor  does  not  lose  the  power  to  sell  mission  merchant,   connected    with     an 

by  pledging  the  goods  of  his  principal  for  auctioneer,   taking  his  notes  for  them, 

his  own  debt;  and  if  he  afterwards  sells  and  some  of  them  were  afterward  sold 

and  delivers  the  goods  to  a  bona  fide  pur-  below  the  price  named,  it  was  held  that 

chaser,   and,    the  goods  not  being   re-  the  deposit  bound  the  principal,  and  that 


moved,  the  pledgee  sells  them  and  re- 
ceives the  proceeds,  the  latter  is  liable 
therefor  on  demand  to  the  purchaser  in 
an  action  of  assumpsit,  Nowell  v,  Pratt, 
5  Cush.  (Mass.)  izi. 

The  purchase  of  pi-operty  by  a  factor 
in  his  own  name  makes  him  to  all  the 


he  could  not  bring  trover  for  the  goods. 
Laussatt  v.  Lippincott,  6  S.  &  R.  (Pa.) 
386. 

A  factor  who  has  pledged  his  princi- 
pal's goods  cannot  disaffirm  his  own  tor- 
tious act.  The  violation  of  his  authority 
is  injurious  to  the  principal  alone,  and 


world  the  apparent  owner,  and  as  far  as  he  may  ratify  or  confirm  the  act  at  his 

affects  the  rights  of  third  persons,  his  pleasure;  but  the  factor  is  estopped  by 

power  over  the  goods  is  unlimited,  and  his  act,  and  cannot  be  allowed  to  allege 

he  has  the  right  to  sell  or  pledge.     Leet  his  own  violation   of    authority   to    set 

V  Wadsworth,  5  Cal.  404.  aside  the  transfer  or  to  recover  the  good«, 
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Factors*  Acts, — In  England  and  in  most  of  the  States,  acts  have 
been  passed  for  the  protection  of  third  parties  who  in  good  faith, 
without  any  intention  to  defraud,  advance  money  on  the  goods 
consigned  to  the  factor.  Some  of  those  acts  protect  a  third  party 
only  where  he  deals  with  the  factor,  not  knowing  that  he  is  not 
the  real  owner  of  the  property.  Some  protect  him  only  for  actual 
advances  and  not  for  antecedent  debts,  others  protect  him  under 
all  circumstances.  These  acts,  however,  do  not  affect  the  liability 
of  the  factor  as  to  his  principal,  nor  restrict  the  right  of  the  prin- 
cipal to  recover  his  goods  upon  payment  of  the  advances.^ 

and  he  may  not  subsequently  sell  the  the  factor  haying  previously  pledged  the 

joods  and  so  enable  the  vendees  to  set  goods  without  authority  to  the  platnti£F, 

tside  the  contract  of  pledge.     Bott  v.  this  will  not  be  regarded  as  a  confirma- 

McCoy,  20  Ala.  578;  s.  c,  56  Am.  Dec.  lion  of  the  sale  and  as  a  disaffirmance  of 

223.  the  pledge  if  the  principal  was  ignorant 

Though  a  factor  cannot    pledge    the  of  the  source  from  which    the    money 

goods  of  his  principal  as  his  own,  yet  he  came  at  the  time  he  received  it.     Bott  v, 

may  deliver  them  to  a  third   person  as  McCoy,  20  Ala.  578;  s.  c.»  56  Am.  Dec. 

security,  with  notice  of  his  lien,  and  as  223. 

his  agent  to  keep  the  possession  for  him  1.  5  &  6  Vict.  c.  39,  and  the  statutes 

in  order  to  preserve  that  lien.     Where  A  of  the  various  States.     Jennings  v,  Mer- 

consigned  a  vessel  and  cargo  to  B  at  rill,  20  Wend.  (N.  Y.)  9;  Stevens  v.  WiU 

Liverpool,    and    advised    him    that    he  son,  3  Denio  (N.  Y.),  472;  Cartwright  v. 

should  make  him  secure  for  the  accept-  Wilmerding,  24   N.  Y.  521;   First   Nat. 

ance  of  his  bills,  and  sent  him  a  power  of  Bank  v.  Shaw,  61  N.  Y.  283;  Kinsey  v, 

attorney  to  sell  the  vessel,  with  directions  Leggett,  71  N.  Y.  387;  Covell  v.  Hill,  6 

to  sell  her  in  England,  but  if  that  could  N.  Y.  374;  Wilson  v.  Nason,  4  Bosw. 

not  be  done,  to  procure  a  freight,  or  load  (N.  Y.)  155 ;  Bonito  f/.  Mosquera,  2  Bosw. 

her  with  as  much  salt  as  the  funds  of  A  (N.  Y.)  401;  Howland  v.  Woodruff,  60 

were  equal  to,  and  send  her  to  New  N.  Y.  73;  Wtd^her  v,  Wetmore,  i  E.  D. 

York;  and  B  loaded  the  vessel  with  coals,  ^mith  (N.  Y.),  7;  Florence  S.  M.  Co.  v. 

and    having    under    the    power    from  Warford,  i  Sweeney  (N.  YA  433;   Me- 

A  executed  a  bill  of    sale  of  the  ves-  chanics',  etc..  Bank  v.  F.  &  M.  Bank, 

set  to  C,  of  New  York,  and    sent    the  60  N.  Y.  40;  Macky  v.  Dillinger,  73  Pa, 

vessel    and    cargo    to    C,   with  direc-  St.  85;  Steiger  f.  Third  Nat.   Bank,  2 

tions    to    reconvey  and    deliver    them  McCrary  (U.  S.),  494;  Mechanics',  etc., 

to  A  on  his  paying  the  balance  due  to  B  Insurance  Co.  v,  Kiger,  103  U.  S.  352; 

for  advances;  otherwise,  to  sell  them  and  Evans  v.  Potter,  2  Gall.  (U.  S.)  13;  Van 

place  the  proceeds  to  the  credit  of  B,  Amringe  v.  Peabody,  i  Mason  (U.  S.). 

paying  over  the  balance  that  might  re-  440;  Kelly  v.  Smith,  i  Blatchf.  (U.  S.) 

main  to  A,  who  was  also  informed  by  290;  Brooks  v.  Hanover  Nat.  Bank,  26 

B  of  the  transfer  and  consignment  to  Cf.  Fed.  Repr.  301 ;  Allen  v,  St.  Louis  Nat. 

A  refused  to  accept  the  vessel  and  cargo  Bank,  7  Supr.  Ct.  Rcpr.  460;  Price  v, 

from  C^  contending  that  Bhad  made  the  Wisconsin,  etc.,  Ins.  Co.,  43  Wis.  267; 

vessel  his  own.     It  was  held  that  B,  not  Victor,  etc.,  Co.  v.  Heller,  44  Wis.  265; 

having  followed  the  orders  of  A  in  rela-  Davis  v.  Russell,  52  Cal.  611;  Voss  c/. 

tton  to  the  cargo,  it  belonged  to  B,  and  Robertson,  46  Ala.  483;  Stollenwerck  f. 

that  A  waf  not  bound  to  accept  it,  nor  Thacher,  115  Mass.  224;  Michigan  State 

liable  for  any  charges  attending  it;  that  Bank  v.  Gardner,  15  Gray  (Mass.),  362; 

the  vessel  being  intended  as  security  to  Nickerson  v.  Darrow,  5  Allen  fMass.), 

B,  he  had  a  lien  upon  her  for  his  advan-  419;  Ullman  v.  Barnard,  7  Gray  (Mass.), 

ces;  and  that  the  assignment  of  C,  being  554. 

merely  for  the  purpose  of  preserving  that  The  factors'  acts  protect  only  factors, 

lien,  and  not  an  absolute  sale,  A  was  Factors'  clerks,  warehousemen,  bailees, 

bound  to  accept  the  ship,  and  pay  the  are  not  factors  within  the  meaning  of  the 

premium  for  insurance  and  all  the  ad-  acts,   and  are   not  protected  by   them, 

vances  made  by  B  for  repairs,  etc.  Urqu-  Zachrisson  v,  Ahman.  2  Sandf.  (N.  Y.) 

hart  V.  M'lver,  4  Johns.  (N.  Y.)  103.  68;  CoviU  v.  Hill,  4  Denio  (N.  Y.),  323; 

Where    a   principal    receives    money  Manufacturers',  etc..  Bank  s/.  Farmers', 

arising  from  sale  of  goods  by  his  factor,  etc.,  Bank,  a  Th.  &  C.  (N.  Y.)  395. 
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Ptfwexi.  COMMISSION  Intnruo*— WamAtrj. 

Power  to  Insure. — Although  factors  are  under  no  obligation  to 
insure  the  property  of  their  principals,  unless  compelled  by  direct 
orders  or  the  usage  of  trade,  they  are  at  liberty  to  do  so,  and  to 
charge  the  latter  with  the  premiums.* 

Power  to  Warrant. — A  factor  has  implied  power  to  warrant, 
where  the  goods  he  sells  are  usually  warranted  as  to  quality  and 
quantity.* 

Revocation  of  Authority. — The  authority  of  a  factor,  like  that 
of  any  other  agent,  is  revocable  at  any  time  except  when  coupled 
with  an  interest.  Where  the  factor  has  made  advances  or  incurred 
expenses,  his  power  is  irrevocable  to  the  extent  of  his  lien  for  such 
expenses  or  advances.* 

1.  Shoenfeld  v.  Fleisher,  73  III.  404;  property  destroyed  by  fire,  without  their 

Schaeffer  v.  Kirk,  40  111.  251;  Brisban  fault,  three  years  after  its  coDsignm«iit 

V,  Boyd,  4  Paige  (N.  Y.),  17;  De  Forest  v,  to  them  under  such  contract.     Milburn 

Fulton  Fire  Ins.  Co.,  i  Hall  (N.  Y.),  84;  ViTagon  Co.  v,  Evans,  30  Minn.  89. 

Lee  V.  Adsit,  37  N.  Y.  78;  i£tna  Ins.  Where  a  factor  solicits  consignments, 

Co.  V,  Jackson,  16  B.  Monr.  (Ky.)  243;  and  states  that  the  goods  will  be  insured 

Duncan  v,  Boye,  17  La.  Ann.  273;  Ran-  as  soon  as  received,  this  will  not  make 

dolph  V,  Ware,  3  Cranch  (U.  S.),  503.  him  an  insurer.     It  will  be  sufficient  if 

Where  he  is  bound  to  insure  and  neg-  he  insures  in  good  and  reliable  com- 

lects  it,  he  becomes  the  insurer  himself,  panics,  and  if  they  afterward  fail  he  will 

and   may  charge    the    premiums.      De  not  be  liable  in  case  of  loss.    Johnson 

Tastett  V.  Croussillat,  2  Wash.  (U.  S.)  v,  Campbell,  120  Mass.  449. 

132;  Gordon  v.  Wright,  20  La.  Ann.  812;  The  factor  may  insure  in  his  own  name, 

Shoenfeld  v.  Fleisher,  73  111.  404;  Waters  and  where  he  has  done  so  he  may  in 

V.  Monarch,  F.  &  L.  Ins.  Co.,  5  £1.  &  case  of  loss  recover  the  insurance  money 

BU  870.  for  his  principal.     Sargent  v.  Morris,  3 

Where  he  has  insured,  but  fails  to  col-  B.  &  Aid.  277;  Upsaricha  v.  Noble,  13 

lect  the  insurance  money*  after  loss,  he  East,  332;  Shack  v,  Anthony,  i  M.  &  S. 

becomes  liable  himself  as  insurer.    Gor-  573;  Johnson  v,  Campbell,*  uo  Mass. 

don  V,  Wright,  29  La.  Ann.  812.  449. 

If  a  factor,  without  instructions  to  that  8.  Schuchardt  v,  Allen,  i  Wall.  (U.  S.) 

effect,  is  in  the  habit  of  insuring  goods  359;  Skinner  v,  Gunn,  9  Port.  (Ala.)  305; 

consigned  to  him,  and  without  the  knowl-  Bradford  v.  Bush,  10  Ala.  386;  Hunter 

edge  of  the  consignor  he  deviates  from  v,  Jameson.  6  Ired.  L.  (N.  Car.)  252; 

his  custom,  he  will  be  held  liable  for  Palmer  v.  Hatch,  46  Mo.  585;  Woodford 

consequent  loss.     Where  such  custom  is  v,   McClenahan,  9  111.   85;   Randall  v. 

known    to    the    consignor   by  uniform  Kehlor,  60  Me.  37;  Upton  v.  Suffolk  Co. 

charges  for  insurance  in  his  accounts  ren-  Mills,  11  Cush.  (Mass.)  586;  Smith  v. 

dered,  the  factor  will  be  deemed  to  have  Tracy,  36  N.  Y.  79;  Nelson  v.  Cowing, 

continued  the    practice  until  he    gives  6  Hill  (N.  Y.),  336. 

notice  of  the  change.    Area  v,  Milllken,  But  a  factor  cannot  bind  his  principal 

35  La.  Ann.  11 50.  by  submitting  to  arbitration  a  claim  for 

A  contract  by  agents  with  their  prin-  damages  arising  out  of  an  alleged  breach 

cipal,  respecting  property  delivered  to  of  an  implied  warranty  of  the  quality  of 

the  agents  for  sale,  required  the  latter  to  the  thing  sold.    Camochan  v.  Gould,  i 

"takeout  a  policy  or  policies  of  insur-  Bailey  L.  (S.  Car.)  179;  s.  c.,  19  Am. 

ance  for  the  benefit"  of  the  principal,  Dec.  668. 

and  to  pay  the  expense  of  the  same.  It  8.  Bell  v.  Hannah*.  3.  Baxt.  (Tean.)  47; 
further  provided  that  any  property  un-  Mooney  v,  Musser,  45  Ind.  115;  Howaini 
sold  eight  months  after  its  consignment  v.  Smith,  56  Mo.  314;  Nelson  v.  Chicago, 
to  the  agents  should  be  subject  to  the  etc.,  R.  Co.,  2  111.  App.  £80;  Brown  9. 
order  of  the  principal.  The  contract  was  McGrau,  14  Pet.  (U.  S.)  480. 
construed  as  not  requiring  the  stents  to  Express  or  tacit  revocation  by  act  of 
keep  the  property  insured,  but  only  to  in-  principal,  or  by  death,  bankruptcy,  or  in- 
sure it  for  a  reasonable  time,  not  exceed-  sanity,  will  have  no  effect  either  to  de- 
itig  eight  months.  Hence  the  agenu  prive  the  factor  of  the  benefit  of  his  an- 
were  not  liable  for  the  value  of  such  thority  ii^  extricating  himself  from  trans- 
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IKoiM.                                     MERCHANTS,  Xut  Ob«j  ImtraetioBt. 

3.  Dntimtf  Iteton.— 3fiir5/  Obey  Instructions. — Commercial  agents, 
like  all  other  agents,  must  obey  the  instructions  of  their  principals. 
If  they  do  not,  they  will  be  liable  in  damages  for  loss  which  may 
be  caused  by  such  disobedience.^ 

actions  already  began,  or  from  conse*  for  say  lots  accruing  thereby.  Johnson 
qncnces  in  his  having  acted;  or  to  de-  v.  Wade,  a  Baxt.  (Tenn.)  480. 
priFe  others  who  have  relied  on  his  Even  where  they  disobey  through  mis- 
powers,  of  the  benefit  of  the  transactions  take  they  are  liable  if  loss  ocean.  Rundle 
on  which  they  have  previously  entered  v.  Moore,  3  Johns.  Cas.  37. 
with  him:  or  even  to  disturb  transactions  •  Or  where  the  factor's  motive  is  to  pro- 
entered  into,  while  he  still  appeared  to  mote  the  interests  of  his  principal.  Guy 
hold  his  authority  undiminished,  x  B«U  v.  Oakley,  13  Johns.  (N.  Y.)  333; 
Com.  (5th  Ed.)  p.  489.  Hatcher  v.  Comer,  73  Ga.  418. 

Where  the  authority  of  a  factor  is  re-  Usage  or  custom  will  be  no  defence 
voked,  but  he  makes  a  sale  before  notice  where  the  factor  disobeys  his  instruc- 
of  the  revocation  reaches  him,  «nd  de»  tions.  Hall  v.  Storrs.  7  Wis.  253;  Barks- 
livers  the  goods,  the  purchaser  acquires  dale  c/.  Brown,  i  Nott  &  M.  (S.Car.)  5x7; 
title  to  the  goods  in  preference  to  one  to  Hatcher  v.  Comer,  73  Ga.  418. 
whom  Ike  principal  has  soM  without  A  commission-merchant^  in  giving 
delivery.  Jones  v,  Hodgkins.  61  Me.  terms  on  which  sales  would  be  made  by 
480.  Compart  Torx^  v,  Thiele,  25  La.  him,  wrote:  "Will  charge  you  5  percent, 
Ann.  418.  and  send  you  the  proceeds  in  cash.*'  He 
1.  Bliss  V.  Arnold,  8  Vt.  353;  s.  c,  30  sold  the  goods  on  a  sixty-days*  note. 
Am.  Dec.  467;  Bigelow  v.  Walker,  04  Vt.  The  maker  failed,  and  it  was  held  that  the 
149;  s.  c,  58  Am.  Dec.  156;  Howatt  v,  commission-merchant  was  liable,  he  hav- 
I^Tis,  5  Munf.  (Va.)  34;  s.  c,  7  Am.  ing  violated  the  terms  of  sale.  Sheifield 
Dec.  681;  Pnlsifer  v,  Shepard,  ^6  111.  v.  Linn.  38  N.  Western  Repr.  (Mich.)  76X. 
513;  Marficld  v.  Goodhue,  3  N.  Y.  63;  When  he  is  instructed  to  insure  he 
Williams  v.  Littlefield,  I3  Wend.  (N.  Y.)  must  do  so.  De  Tastett  v.  Crousillatt,  3 
363;  Evans  9.  Root.  7  N.  Y.  x86;  Scott  Wash.  (U.  S.)  133;  Shoenfeidv.  Fleisher, 
V,  Rogers,  31  N.  Y.  676;  Marfield  v,  73  111.  404;  Thorae  v.  Deas,  4  Johns.  (N. 
DoBglass,  I  Sandf.  (N.  Y.)  360;  Milbank  Y.)  84. 

V.  IJennistoun,  si  N.  Y.  386;  Day  v.  If  a  firm  indebted  to  factors  shipped  to 
Crawford,  13  Ga.  508;  Gray  v,  Bass,  42  them  cotton,  with  instrualons  to  sell  the 
Ga.  370;  H^kln  i^.  Barbrey,  40  Ga.  249;  same  and  apply  the  proceeds  to  the  debt, 
Hatcher  v.  Comer,  73  Ga.  418;  Cotton  and  the  factors  failed  to  do  so,  and  their 
V,  H  liter,  S3  Miss.  7;  Capes  v,  Phelps,  debtora  were  thereby  injured,  the  latter 
34  La.  Ann.  563;  Maggoffin  v.  Cowan,  could  recoup  the  amount  of  such  damage 
ti  La.  Ann.  554;  Poindexter  v.  King,  3X  against  a  suit  on  the  debt.  Hatcher  v. 
La.  Aon.  697:  Weed  v,  Adams,  37  Conn.  Comer.  73  On.  418. 
378:  Maynara  v.  Pease,  99  Mass.  555;  Where  ia  commission-merchant  in 
Johnson  v.  Wade,  2  Baxt.  (Tenn.)  480;  Omaha,  doing  bnahiess  in  San  Francisco, 
strong  V.  Stewart,  9  Heisk.  (Tenn.)  137;  caused  commission  goods  to  be  consigned 
Osrtis  s^  <yibney,  59  Md.  13X;  Field  v,  to  another  person  in  San  Francisco,  that 
Farrington,  xo  Wall.  (U.  S.)  X41;  Mar-  person  being  one  whom  the  consignor 
shall  V.  Williams.  8  Blss.  (U.  S.)  355;  bad  stated  to  hrm  he  (the  consignor) 
Rioe  V.  Brook.  30  Fed.  Repr.  611;  would  have  no  dealings  with,  such  corn- 
Brown  V.  McGraw,  14  Pet.  (U.  S.)  479:  mission^nerchant  could  not  release  him- 
SigerMtt  9,  Pomeroy,  13  Mo.  630;  self  from  liability  resulting  from  the  loss 
Swfuer  «.  Conaett,  ix  Mo.  88;  Batlcs-  of  the  consigned  property  on  the  ground 
date  V.  Brown,  i  Nott  &  M.  (S.  Car.)  that  the  person  to  whom  the  goods  were 
517;  Neal  V,  Campbell,  i  Bay  (S.  Car.),  shipped  was  a  sub-agent,  for  whose  acts 
169;  Stearioe.  «tc.,  Co.  v,  Hehttzman,  X7  he  could  not  be  held  responsible.  And 
C.  B.  N.  S.  56.  the  fact  that  the  goods  were  consigned  to 
But  the  instructions  must  be  positive  the  objectionable  person  by  the  consignor 
sad  dear.  Mann  v.  Laws,  XX7  Mass.  would  not  change  the  application  of  this 
S93.  rule ;  it  being  shown  that  the  commission- 
Where  a  factor  has  reeehred  cotton  to  merehant  was  purehastng  other  goods  of 
sell,  and  a  bill  is  drawn  against  it,  and  the  consignor  at  the  same  time,  and 
the  fMJBbtx  received  order  to  sell  before  or  causing  them  to  be  shipped  to  such  per- 
il maturity  of  the  bill,  be  must  obey,  and  son  in  the  same  way.  Hoi»et  v.  Thrall, 
oa  faihwe  to  do  so  he  wiU  be  held  liable  35  N.  Western  Repr.  (Neb.)  6x9. 


Dutiat.        '                            COMMISSION  PlMeolUal*. 

Place  of  Sale. — Goods  consigned  to  a  factor  are  supposed  to  be 
sold  at  the  place  of  residence  of  the  factor,  unless  special  instruc- 
tions or  the  usage  of  trade  direct  differently.* 

A  consigned  se^eeral  lots  of  goods  to  Where  a  purchasing  factor  bays  for^his 
B  at  different  times,  to  be  sold  by  B  for  principal  at  a  price  exceeding  the  limit 
A's  account,  at  prices  fixed  in  the  in-  ,  prescribed,  and  the  principal  upon  learn- 
voices.  On  two  certain  days,  B  re-  ing  the  fact  repudiate  the  purchase,  the 
ported  to  A  that  he  had  sold  the  goods  title  to  the  goods  becomes  absolute  in  the 
then  on  hand  at  prices  below  those  lim*  factor,  and  none  passes  to  the  principal 
Ited  in  the  invoices,  both  of  which  sales  for  whom  the  purchase  was  made.  The 
were  promptly  repudiated  by  A  by  tele-  Sally  Magee,  3  Wall.  (U.  S.)  451. 
gram  and  letter,  and  the  reported  sales  Where  a  factor  agreed  with  his  princi- 
were  thereupon  cancelled  by  B.  Subse>  pal  to  purchase  for  him  50,000  bushels  of 
quently,  B  wrote  to  A,  asking  him  to  wheat,  in  consideration  that  the  latter 
allow  sales  on  the  present  market.  A  would  immediately  forward  to  him  by  ex- 
refused  to  give  permission  for  such  sales,  press  (10,000,  and  the  residue  to  pay  for 
and  offered  to  pay  back  advances  made  such  purchase  in  four  or  five  days,  and 
on  the  goods  by  B  and  withdraw  the  where  the  principal  wholly  failed  to  for- 
consignment,  if  B  was  not  willing  to  ward  the  money  though  the  factor  had 
wait  Afterwards  B,  without  further  immediately  purchased  20,000  bushels  of 
correspondence  with  A,  sold  the  goods  the  wheat,  heid^  that  the  factor  was 
at  prices  less  than  he  was  authorized  to  under  no  obligation  to  purchase  the  rest- 
do.  A  refused  to  approve  the  sale;  and  due  of  the  50,000  bushels.  Rice  v.  Moot- 
upon  B  declining  to  cancel  the  same,  gomery,  4  Biss.  (U.  S.)  75. 
brought  an  action  against  him  for  breach  A  factor  purchased  wheat  for  his  prin- 
of  the  contract.  Ar  the  trial,  B  offered  cipal,  the  latter  agreeing  to  put  up  ten 
evidence  to  show  that,  in  previous  trans-  cents  per  bushel  as  a  margin,  and  to  put 
actions  between  the  parties,  A  had  rati-  up  more  margin  in  case  of  a  decline  in 
fied  sales  by  B  at  lower  prices  than  price,  the  factor  in  the  mean  time  to  store 
those  limited  in  the  invoices.  Held,  that  the  wheat  and  to  hold  it  to  secure  hts  ad- 
this  evidence  was  properly  excluded,  vances,  until  ordered  to  sell.  The  price 
Loehnberg  v,  Atherton,  141  Mass.  578.  did  decline,  and    the  factor  asked  for 

Factors  at  Kansas  City  were  instructed  more  margin  or  for  instructions  in  regard 

by  their  principal  to  place  the  proceeds  to  a  sale,  which  the  principal  did   not 

of  a  sale  of  cattle  to  his  credit  in  the  E.  give,   whereupon   the    factor    sold     the 

bank  in  Denver.    The  factors  deposited  wheat  at  a  loss.    HeU^  that  the  factor 

the  money  in  the  M.  Bank  in  iCansas  had  a  right  to  sell,  no  margin  being  pat 

City  to  the  credit  of  the  £.  Bank.    The  up  after  demand.     Moeller  v,  McLagan, 

M.  Bank  failed  before  the  money  was  60    III.   317;    Homsby  v.   Fielding,  10 

transmitted  to  the  E.  Bank.    Held,  that  Heisk.  (Tenn.)  367;  Kraft  9.  Fancher,  44 

the  factors  were  liable  for  the  loss,  in  the  Md.  204. 

absence  of  a  usage  between  the  banks  in  But  such  a  factor  cannot'sell  to  protect 

the  two  cities  of  transmitting  money  in  himself  from  loss  until  reasonable  notice 

this  way.    Ernest  v,  Stoller,  5  Dillon  (U.  given  to  his  principal,  or  such  notice  as  is 

S.).  438.  required  by  the  usages    of  trade;   and 

Where  a  factor  is  directed  to  sell  for  a  where  he  sells  against  orders  while  there 
fixed  price  at  a  certain  day,  and  if  not  are  sufficient  margins  in  his  hands  and 
sold  to  ship,  the  factors  have  no  right  to  loss  results,  he  will  be  liable  to  make  good 
take  an  order  on  the  day  named,  to  be  the  loss  and  to  return  the  full  amount  de- 
accepted  the  next  day.  Scott  v,  Rogers,  posited  as  margins.  Denton  v.  Jackson, 
4  Abb.  Dec.  (N.  Y.)  157.  106  III.  433;  Larminie  v.  Carley,  114  IlL 

The  owner  of  a  horse  placed  him  in  196. 

the  hands  of  a  commission-merchant  for  1.  Phillips  v.  Scott,  43  Mo.  86;  Kauff- 

sale.       The    commission-merchant    ex-  man  v,  Beasley,  54  Tex.  563;  Wallace  v. 

changed  him  for  another  horse  and  $25  Bradshaw,  6  Dana  (Ky.),  382 ;   Phy  v. 

in  money,     ffeid,  that  his  authority  as  Clark,  35  111.  377. 

commission-merchant   ceased    and    his  Where  a  factor  reship  goods  consigned 

liability  to  account  to  the  owner  accrued  to  him  by  his  principal  without  the  tatter's 

when  that  exchange  was  made;  that  the  advice,  and  the  goods  are  sold  at  a  loss, 

owner  was  not  liable  for  losses  arising  the  factor  will  be  liable  for  the  difference 

from  subsequent  exdianges,  nor  for  the  in  the  price  for  which  they  were  sold  and 

board  of  horses  after  the  first  exchange,  the  market  value  of  the  goods  in  the  first 

Wingv.  Neal,  i  New  Eng.  Repr.  665.  port  Grieff  v.  CowguiU,  2  Disn.  (Ohio)  58. 
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]>ati«-Tim»-MM.  MERCHANTS.  lU j  ProtMt  thiir  Own  Xntmfta. 

Time  of  Sale, — In  the  absence  of  special  instructions,  a  factor  is 
required  to  sell  goods  consigned  to  him  within  a  reasonable  time 
after  he  has  received  them;  and  if  he  fails  to  do  so,  and  the  goods 
depreciate  on  his  hands,  he  will  be  liable  for  the  value.^ 

Price, — A  factor  is  not  justified  in  selling  at  a  price  below  that 
fixed  by  his  principal  from  the  single  fact  that  he  has  made  ad- 
vances on  the  property.* 

May  Protect  his  Own  Interests  After  Demand, — But  if  it  becomes 
necessary  for  him  to  disobey  his  instructions  and  sell  for  a  lower 
price  in  order  to  protect  his  interests  and  prevent  the  loss  of  his 
advances  and  other  expenses,  he  may  make  a  demand  upon  his 
principal  for  reimbursement ;  and  in  case  such  reimbursement  is 
not  made,  he  may  sell  at  any  time  for  the  best  price  he  can  get, 
unless  he  is  restrained  by  a  special  agreement.* 

1.  Atkinson  v.  Burton,, 4  Bush  (Ky.),  7;  Weed  v.  Adams,  37  Conn.  378.    Com 

299.  Pfitre  Smart  v.  Sanders,  5  M.  G.  &  S.  895. 

Where,  not  being  limited  to  a  certain  Where  goods  were  consigned  to  a 
price,  he  sells  them  when  in  the  exercise  factor  for  sale,  without  instructions  as  to 
of  a  sound  discretion,  and  the  price  they  the  price  for  which  they  were  to  be  sold, 
bring  does  not  equal  the  amount  of  his  and  the  factor  advanced  money  to  the 
adyances,  the  principal  will  be  liable  for  consignor  to  an  amount  greater  than  the 
the  difference.  Given  v,  Lemoine,  35  value  of  the  goods,  and,  after  such  ad- 
Mo.  1 10.  vances,the  consignor  instructed  the  factor 

%.  George  v,  McNeill,  7  La.  124;  s.  c,  not  to  sell  for  less  than  a  certain  price, 

26  Am.  Dec.  498;  Hilton  v.  Vanderbilt,  as  he  could  do  better  by  having  the  goods 

82  N.  Y.  591;  Marfield  V.  Goodhue,  3  N.  returned,  and  the   factor  thereupon  in- 

Y.  62:  Gray  v.  Bass,  42  Ga.  270.  formed  the  consignor  that  the  goods  had 

And  where  he  has  made  advances  on  not  been  sold,  and  that  it  was  doubtful 
the  goods  consigned  to  him,  even  to  an  whether  they  could  be  sold  at  the  price 
amount  beyond  their  value,  he  is  yet  fixed,  and  that  he  would  await  further  in- 
bound to  obey  the  instructions  of  his  structions,  stating  that,  if  the  consignor 
principal  &s  to  the  time  of  sale;  and  if,  wished  to  remove  the  goods,  an  account 
being  instructed  to  sell  immediately,  he  of  the  advances  would  be  rendered,  and 
refuse  the  first  offer  in  expectation  of  a  the  amount  could  be  remitted  at  the  time 
more  favorable  market,  and  afterward  the  goods  were  ordered  to  be  removed, 
sell  at  less  than  the  offer,  he  is  liable,  to  which  the  consignor  made  no  response; 
though  he  acted  in  perfect  good  faith,  held^  that  after  the  lapse  of  a  reasonable 
Bell  V.  Palmer,  6  Cow.  (N.  Y.)  128;  How-  time  the  factor  might  sell  the  goods  for 
land  V.  Davis.  40  Mich.  545.  the  best  price  he  could  set  in  the  market. 

S.  Blot  V,  Boicean,  3  N.  Y.  78;  s.  c,  Mooney  v.  Musser,  45  Ind.  115. 

51  Am.  Dec.  345;  Milliken  v,  Dehon,  27  And  even  a  previous  demand  may  not 

N.  Y.  364;  Blackmar  t/.  Thomas,  28  N.Y.  be  necessary  where  it  would  be  imprac- 

67;  Marfield  v,  Goodhue,  3  Comst.  (N.Y.)  ticable  or  useless,  as  where  the  principal 

b2\  Frothingham  v.  Everton,  12  N.  H.  lives  in  another  country  or  is  insolvent. 

239;  Parker  r.  Brancker,  22  Pick.  (Mass.)  Brown  v.  McGrau,  14  Pet.  (U.  S.)  479. 

40;  Davis  V,  Kobe,  30  N.  Western  Rep'r.  He  may  in  such  a  case,  however,  sell 

(Minn.)  662;  Porter  v.  Patterson,  15  Pa.  only  as  much  of  the  goods  as  is  necessary 

St.  229;  Howlandv.  Davis,  40  Mich.  545;  to  cover  the    advances    and   expenses. 

Botterfield  v,   Stephens,  59  Iowa,  596;  Bu^terfield  v,   Stephens,  59  Iowa,  596; 

Hallowell    v,   Fawcett,   30    Iowa,    491;  Weed  z^.  Adams,  37  Conn.  378;  Fordyce 

Howard  v.  Smith,  56  Mo.  314:  Mooney  v.  v,  Peper,  16  Fed.  Repr.  516. 

Mosser,  45  Ind.  115;  Brown  v.  McGraw,  Where  a  factor    has  made  large  ad- 

14  Pet.  (U.  S.)  479;  Feild  v.  Farrington,  vances  to  his  principal  upon  the  property 

10  Wall.  (U.  S.)  141;  Bell  v.  Hannah,  3  consigned  for  sale,  and  the  property  be- 

BaxL  (Tenn.)  47;  Homsby  v.  Fielding,  comes  doubtful  security  for  his  reimburse- 

10  Heisk.  (Tenn.)  367;  Beadles  v.  Hart-  ment,  and  the  principal  refuses  or  neg- 

mos,   7   Baxt.  (Tenn.)  476;  Whitney  v,  lects  to  comply  with  his  reasonable  de- 

Wyman,  24  Md.  131;  Ward  v,  Bledsoe,  mands  to  repay  or  secure  him  for  such 

3a  Tex.  251;  Cotton  v,  H tiler,  5a  Miss,  advances,  the  factor  may,  after  reason. 
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able  notice  to  his  principal,  in  good  faith,  Co.,  d  lU.  App.  x8o;  Bell  v,  Hamiab,  59 

and  with  reasonable  discretion,  sell  the  Tenn.  47^    Howard    v.  Smith,    56  Ma 

property,  although  directed  by  the  prin-  314. 

ctpal  to  hold  it  longer.     Davis  v,  Kobe,  Under  extraordinary  circumstances  a 

30  N.  Western  Repr.  (Minn.)  662.  factor  may  disobey  his  principal's  orden 

A  factor  who  has  made  advances  on  where  the  interests  of  the  latter  are  pro- 

the  credit  of  the  goods  consigned  to  him  tected  by  such  disobedience.     So  where 

for  sale  has  a  right  to  sell  enough  to  re-  an  order  to  a  commission- merchant  was 

imbnrse  his  advances,  unless  restrained  given  to  sell  at  once,  accepting  a  certain 

by  some  agreement  with  his  consignor,  ofifer,  he  will  be  justified  in  refusing  an 

If  a  cotton  factor  for  a  sufficient  con-  ofifer  to  sell  upon  credit  to  a  party  whom 

sideration  agrees  to  hold  the  cotton  of  a  he  knows  to  be  irresponsible,  and  he  will 

consignor  until  the  opening  of  the  market  not  be  liable  in  damages  if  the  goods  de- 

the  next  year,  he  is  bound  to  do  so ;  and  preciate  upon  his  hands  before  he  can 

if  he  sells  the  cotton  before  that  time  make  a  sale.     Durant  v.  Fish,  40  Iowa, 

without  the  consent  of  the  consignor,  he  559.     And  see  Toslin  v,  Cowee,  52  N.  Y. 

is  liable  for  the  difference  between  the  90;  Drummond  t/.  Wood,  2  Cat.  (N.  Y.) 

price  at  the  time  he  sold  and  the  price  at  3io;.Lawler  v.  Keaqulck,  i  Johns.  Cas. 

the  time  he  was  authorized  to  sell.     For-  (N.  Y.)  174;   Judson  v.  Sturgis,   5   Day 

dyce  V.  Peper,  16  Fed.  Repr.  516.     Com-  (Conn.)  556. 

pare  Smart  v,  Sanders,  5  Man.  G.  &  S.  Or  where  the  goods  were  of  a  perish- 

805 ;  De  Comae  v.  Prost,  3  Moore  P.  C  able  nature  he  may  sell  them  at  the  best 

N.  S.  158.  price  he  can  get  at  once,  even  if  he  had 

Where  a  factor  advanced  money  on  a  mstructtons  to  sell  only  at  a  stipulated 

consignment  of  goods  under  an  agree-  price,  where  a  postponement  of  the  sale 

ment  that  if  the  consignor  should  fail,  in  would  cause  total  or  greater  loss.    Story 

case  of  a  decline  in  the  price,  to  pay  him  on  Ag.  g  141. 

a  stipulated  sum,  the  factor  should  be  at  A  owned  several  lots  of  grain,  which 

liberty  to  sell  at  private  or  public  sale  or  he  had  pledged  as  security  for  various 

otherwise,  such   agreement  may  be  en-  loans,  and  which  he  consigned  to  his 

forced.     Milliken  v,   Dehon,  27  N.  Y.  factor  B  to  sell,  with  instructions  to  sell 

364.  for  a  sum  greater  than  the  amount  of  the 

Where  a  factor  who  has  made  advances  loans.     One  of  the  lots  consisted  of  three 

on  a  consignment  of  goods  in  his  hands  boat-loads  of  com  which  was  pledged  for 

receives  order  from  his  principal  to  sell  a  loan  of  $23,000.     One  of  the  boat4oad8 

at  once,  he  may  disregard  the  order  if  became  heated,  and  to  save  it  B  took  it 

the  state  of  the  market  is  such  that  the  out  of  pledge,  assuming  the  payment  of 

goods  would  not  bring  sufficient  to  cover  the  whole  $23,000.     At  the  time  the  price 

his  advances.     Blair  v.  Chi  Ids,  10  Hetsk.  of  the  corn  was  rising.     Held^  that  this 

(Tenn.)  199;  Weed  v,  Adams,  37  Conn,  was  within  the  authority  of  B;  and  even  if 

378;  Howland  v,  Davis,  40  Mich.  545.  he  had  not  the  authority,  the  emergency 

Where  factors  have  made  large  advan-  was  such  as  to  justify  him  in  the  act,  and 

ces  on  account  of  a  consignment,  the  he  was  not  liable  to  A  for  a  loss  resulting 

principal  cannot  by  any  subsequent  or-  from  the  sale  of  the  damaged  corn.    Jer- 

ders  control  their  right  to  sell  at  such  vb  v.  Hoyt,  5  Th.  &  C.  (N.  Y.)  199. 

time  as  in  the  exercise  of  a  sound  discre-  An  agent  to  buy  and  ship  wheat  to 

tion  and  in  accordance  with  the  usages  Nashville  shipped  a  quantity  to  Sander's 

of  trade  they  may  deem  best  to  secure  Ferry,  on  the  Cumberland  River.     The 

indemnity  to  themselves  and  to  promote  boat  containing  it  sank  when  near  its 

the  interests  of  the  consignor.     Feild  v,  destination,  and  the  agent  sold  the  wheat 

Farrington,  10  Wall.  (U.  S.)  141 ;    Rice  to  the  carrier.   Held^  that  the  emergency 

V.  Brook,  20  Fed.  Repr.  611;  Brown  v.  did  not  authorize  the  sale.     Foster  v. 

McGrau.  14  Pet.  (U.  S.)  479;  Talcott  v.  Smith,  2  Cold.  (Tenn.)  474. 

Chew,  27  Fed.  Repr.  273;  Butterfield  v.  A  factor  with  orders  not  to  sell  below 

Stephens,  59  Iowa,  596;  Cotton  v,  Hiller,  a  certain  price  is  not  liable  for  a  sale  at 

52  Miss.   7;  Gihon   v.   Stanton,  5  Seld.  a  lower  price,  where  a  higher  price  than 

(N.  Y*)  476;  Blackman   v.  Thomas,   28  that  at  which  the  sale  was  made  could 

N.  Y.  67;  Howard  v.  Smith,  56  Mo.  314;  not  have  been   obtained    at    any    time 

Denny  v.  Rhodes.  18  Mo.   147;  Phillips  between  the  time  of  sale  and  inception  of 

V.  Scott,  43  Mo.  92.     Compare  Ward  v,  the  suit,  and  if  in  addition  the  sale  made 

Bledsoe,  32  Tex.  251.  was  rather  to  the  advantage  than  to  the 

Except  as  to  such  surplus  as  is  not  detriment  of  the  principal.  But  the  prin- 

necessary  for  the  reimbursements  of  the  cipal  may  show  that  he  was  actually  tn- 

advancea.    Nelson  v.  Chicago,  etc.,  R.  jured.     George   v,  McNeill,  7  La.  124; 
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Measmn  of  Damages. — ^Where  a  factor  sells  in  disregard  of  his 
instructions,  as  where  he  sells  while  ordered  to  hold  on  to  the 
goods  or  where  he  sells  for  a  lower  price  than  the  one  set  on  the 
goods  by  the  principal,  the  measure  of  damages  will  be  the  actual 
loss  the  principal  sustained,  which  is  the  difference  between  the 
price  for  which  the  goods  are  actually  sold  and  the  price  which 
could  have  been  obtained  between  the  time  of  sale  and  the  incep- 
tion of  the  suit,  perhaps  down  to  the  time  of  the  trial, — not  the 
difference  in  the  price  set  by  the  principal  and  the  one  obtained. 
Where  no  loss  has  been  sustained  the  principal  will  be  entitled  to 
nominal  damages  only.^ 

notification. — ^An  unauthorized  sale  by  a  factor  may  be  ratified 
by  the  principal  either  expressly  or  impliedly,  as  by  receiving  with- 
out objection  the  proceeds  of  the  sale.' 

s.  c,  26  Am.  Dec.  498;  Blot  v.  Boiceau,  Barb.  (N.  Y.)  229;  Frothingham  v.  Ever. 

3  N.  Y.  78;  s.  c,  51  Am.  Dec.  345.  ton,  12  N.  H.  239;  Gray  v,  Bass,  42  Ga. 

Where  the  principal's  orders  are  not  270;  Dalby  v,  Stearns.  132  Mass.   230; 

dear  and  explicit,  the  factor  is  allowed  Maynard  v.  Pease.  99  Mass.  555:  For- 

to  use  his  best  (Uscretion  according  to  dyce  v.  Peper,  16  Fed.  Repr.  5x6;  Anstill 

nsage  of  trade.      Gever  v.    Decker,    i  v.  Crawford,  7  Ala.  335;  Ainsworth  v, 

Yeates  (Pa.),  487;    Mann  v.  Laws,  117  Partillo.  13  Ala.  460.    And  see  Whelan 

Biass.  293  ;    Bessent  v,    Harris,  63  N.  v.  Lynch,  60  N.  Y.  469. 
Car.  542 ;   Jervis  v.  Hovt,  5  Th.  &  C.        Where  the  consignment  Is  of  articles 

(N.  Y.)  199;  Brown  v,  McGrau,  14  Pet.  which  have  no  market  value,  as  antique 

(U.  S.)48o.  paintings,  sutues,  vases,  etc.,  it  seems 

In  the  absence  of  special  instructions  the  principal  may  insist  upon  the  prices 

he  is  to  sell  for  fair  value  or   market  named  in  the  instructions  without  regard 

price.     If  he  sells  or  falsely  accounu  at  to  the  market.     Blot  v.  Botcean,  3  N.  Y. 

an  nnderprice,  be  is  liable  to  make  ad-  78;  s.  c,  51  Am.  Dec.  345. 
ditional  conopensation  for  the  property.        Where  a  factor  to  buy  mkkes  a  pur- 

Kgelow  V.  Walker,  24  Vt.  149;  s.  c,  58  chase  against  his  principal's  orders  and 

Am.  Dec.  156.    See  Adams  v,  Capron,  a  loss  occurs,  he  will  be  held  only  for 

31  Md.  186;  s.  c,  83  Am.  Dec.  566.  actual,  not  for  speculative  damages.     So 

If  one  sends  com  to  a  factor  whose  sole  where  the  owners  of  a  brig  sent  her  to 

business  it  is  to  sell  com,the  presumption  Leghorn  with  orders  to  bis  factors  to  load 

is  that  the  com  is  sent  to  be  sold,  no  in-  her  with  tiles  and  wrapping-paper  and 

^tractions  having  been  given;  and  if  sold  send  her  to  Havana,  and  the    factors 

in  good  faith,  and  the  proceeds  remitted  loaded  her   only  with  wrappingpaper,  * 

to  the  sender  and  apparent  owner,  the  which  was  sold  at  Havana  at  a  loss,  the 

seller   has  performed  his  duty   in   the  factors  were  held  liable  in  damages,  the 

premises.      Dows  v,  McCleary,  14  111.  amount  of  damages  being  estimated  by 

App.  137.  the  difference  in  the  price  of  the  tiles  at 

A  factor  received  cotton  from  his  prin-  Leghorn  and  at  Havana  at  the  time  of 

dpal,  with  order  to  sell  immediately.  He  the  transaction.     Belli;.  Cunningham,  3 

did  not  sell,  but  wrote  to  his  principal,  ad-  Pet.  (U.  S.)  69. 

vising  him  to  wait  for  a  better  market,        %.  Meyer  v.  Morgan,  51  Miss.  21;  s. 

and  asking  for  immediate  instractions.  c,  24  Am.  Rep.  617;  Peters  v.  Ballistier, 

Tlie  principal  did  take  no  notice  of  the  3  Pick.  (Mass.)  495;  Woodward  v.  Suy- 

factor's  letter,  sent  no  tnstmctions,  but  dam,  11  Ohio,  363;  Cairnes  v.  Bleecker, 

finally  repeated  his  order  for  an  imme-  12  Johns.  (N.Y.)  304;  Bredinv.  Dubarry, 

diate   sale.      ffeU,  that  the  factor  was  14  S.  &  R.  (Pa.)  30;  Marshall  v.  Williams, 

responsible  only  for  delay  after  the  prin-  2  Biss.  (U.  S.)  255;  Richmond  Mfg.  Co. 

cipal'a  last  letter.     McLendon  v,  Wilson,  v.  Starks,  4  Mas.  (U.  S.)  296;  Bray  v. 

53  Ga.  41.  Gjmn,  53  Ga.  144;  Curtis  v.  Gibney,  59 

1.  Blot  9.  Boicean.  3  N.  Y.  78;  s.  c,  Md.  131. 
51   Am.   Dec.   34s;  Hinde  v.  Smith,  6        After  a  long  delay  in  the  sale  of  wool 

Lans.  (N.  Y.)466;  Mills  v,  Gould,  10  J.  consigned  to  a  factor,  if  the  consignor, 

ft  S,  CN.  Y.)  123;  Romaine  V.  Van  Allen,  with  full  knowledge  of  the  facts,  and  un- 

96  N.  Y.  315;  Davendorf  v.   Wert,   42  influenced  by  concealment  or  fraud  on 
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ButiM.    Good  Faith.  COMMISSION  BaaMiiable  fikiU  and  Dilig«BM. 

Must  Act  in  Good  Faith, — ^A  factor  is  required  to  act  with  the 
utmost  good  faith  toward  his  principal  in  the  discharge  of  his 
duties.* 

Must  Use  Reasonable  Skill  and  Diligence, — Factors  are  required 
to  act  with  reasonable  skill  and  diligence  in  the  business  entrusted 
to  them.  They  must  bestow  such  care  upon  it  as  prudent  and 
careful  business  people  are  in  the  habit  of  bestowing  upon  their 
own  affairs.* 

his  factor's  part,  authorizes  the  Iatt#r  to    his  own  goods  for  his  principal.     Tewks- 
sell  at  his  discretion,  he  thereby  ratifies    bury  v,  Spruance,  75  III.  187. 
the  action  of  the  factor  in  not  having  sold        Where  goods  consigned  to  a  factor  for 
before.     Rice  v.  Brook,  20  Fed.  Repr.    sale  are  purchased  by  himself,  the  con- 
611.  signor  may  at  his  election  either  ratify 

Where  a  party  directed  a  commission-  or  repudiate  the  sale,  and  may  sue  the 
merchant  to  sell  a  lot  of  wheat  for  him  factor  as  purchaser  for  goods  sold  and 
at  not  less  than  $1.05  per  bushel,  with  delivered.  Wadsworth  v.  Gay,  118  Mass. 
tiie  privilege  to  the  seller  to  deliver  the    44. 

same  at  his  option  at  any  time  during  He  cannot  act  for  both  his  principal 
the  current  year,  and  the  merchant  sold  and  the  buyer  in  the  same  transaction, 
the  same  at  $1.02^  per  bushel,  and  im-  Bensley  v.  Moon,  7  III.  App.  415;  Tal- 
mediately  notified  the  principal,  who  cott  v.  Chew,  27  Fed.  Repr.  273. 
made  no  reply,  and  expressed  no  in  ten-  A  factor  cannot  dispute  his  principal's 
tion  to  disaffirm  the  sale  until  about  a  title.  Marvin  v.  Ellwood,  11  Paige  (N. 
month  afterward,  when  wheat  was  con-  Y.),  365 ;  Barnard  v.  Kobbe,  54  N.  Y. 
siderably  advanced,  held^  that  a  ratifi-  516;  Bain  v,  Clark.  39  Mo.  352. 
cation  of  the  sale  was  properly  inferred  He  cannot  detain  proceeds  of  a  sale 
from  the  circumstances.  Searing  v.  But-  from  his  principal  on  account  of  claims 
ler,  69  III.  S75;  Hurd  t^.  Marple,  2  Brad w.  of  a  third  party  against  the  principal  in 
(111.)  402.  which  he  *has  no  interest.     Aubery   r. 

See  Agency  (Ratification),  vol.  i.  p.    Fiske,  36  N.  Y.  47. 
429  et  seq.  He  may  make  no  secret  profit  out  of 

1.  Babcock  v,  Orbison,  25  Ind.  75:  the  transactions.  So  where  he  accepts 
Shaw  V,  Stone,  i  Cush.  (Mass.)  228,  248.    bills  drawn  upon  him  by  his  principal, 

A  stipulation  in  a  mortgage  given  to  and  settles  with  the  holder  of  the  bills  in 
secure  a  pre-existing  debt  drawing  the  full  payment  thereof  by  giving  him  goods 
highest  conventional  rate  of  interest  and  belonging  to  the  consignment  of  less 
containing  no  covenant  for  advances,  value  than  the  amount  of  the  bills,  the 
that  the  mortgagor  would  ship  the  mort-  profit  arising  from  the  transaction  be- 
gagee,  who  was  a  cotton  factor,  700 bales  longs  to  the  principal.  Hidden  v,  Waldo* 
of  cotton  for  sale  on  commission,  and  55  N.  Y.  294;  Payne  v,  Waterston,  16 
that  the  mortgagor  would  pay  the  mort-    La.  Ann.  239. 

gagee  commissions  at  the  rate  of  $1.25  2.  Gorman  z/.  Wheeler,  10  Gray  (Mass.), 
per  bale  on  the  70obales  whether  shipped  362;  Parkhill  v.  Imlay.  15  Wend.  (N.  Y.) 
or  not,  is  without  consideration  and  void;  431;  Van  Alen  v,  Vanderpoot,  6  Johns, 
and  if  the  cotton  is  not  shipped  the  factor  (N.  Y.)  69;  s.  c,  5  Am.  Dec.  i92;Leve- 
cannot  charge  cdtnmissions  for  selling  it.  rick  v,  Meigs,  i  Cow.  (N.  Y.)  645;  Mill- 
Norman  V.  Peper,  24  Fed.  Repr.  403.  bank  v,   Dennistoun,   10  Bosw.  (N.  Y.) 

A  factor  who  advances  money  on  a  382;  GriefT  v,  Cowguill,  2  Disn.  (Ohio) 
consignment  is  still  the  agent  of  the  con-  58;  Leach  v.  Bush,  57  Ala.  145;  Howatt 
signor,  and  must  act  in  good  faith,  so  as  v,  Davis.  5  Munf.  (Va.)  34;  s.  c,  7  Am. 
to  promote  the  latter's  interest  as  well  as  Dec.  681;  Mummy  v.  Haggerty.  15  La. 
to  indemnify  himself.  Rice  v.  Brook,  Ann.  268;  Phillips  v.  Moir,  69  111.  155; 
20  Fed.  Repr.  611.  Deshler  v.   Beers,  32  III.  368;  Chandler 

He  may  not  himself  become  the  pur-  v.  Hogle,  58  111.  46;  Folsom  v.  Mussey, 
chaser  of  his  principal's  goods  unless  the  8  Greenl.  (Me.)  400;  s.  c,  23  Am.  Dec. 
principal  consents  or  afterward  ratifies  522;  Greeley  v,  Bartlett,  i  Greenl.  (Me.) 
the  sale.  Wadsworth  v.  Gay,  118  Mass.  172;  s.  c,  10  Am.  Dec.  54;  McCants  «r. 
44;  Keighler  v.  Savage  Mfg.  Co.,  12  Md.  Wells.  3  S.  Car.  569;  Dickson  v,  Screven, 
383;  s.  c,  71  Am.  Dec.  600.  23  S.  Car.  212;  Babcock  v,  Orbison,  35 

Neither  can  a  factor  to  purchase  buy    Ind.  75;  Housell  v.  Thrall,  18  Neb.  484; 
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Catmot  Delegate  His  Authority, — ^As  a  factor  is  employed  for  his 
superior  skill  and  knowledge  in  the  special  branch  of  business  in 
which  he  is  engaged,  he  may  not  delegate  his  authority  to  others 
unless  expressly  or  impliedly  authorized  to  employ  sub-agents.^ 

Atkinson  v.  Burton,  4  Bush  (Ky.),  299;  since  with  the  rules  of  the  board  of  trade 
Francis  v.  Castleman,  4  Bibb  (Ky.)f  282;  he  had  the  right  to  require,  or  to  give  his 
Burrill  v,  Phillips,  i  Gall.  (U.  S.)  360;  principal  notice  of  such  right;  and  where 
Feild  V.  Farrington,  10  Wall.  (U.  S.)i4i;  he  also  failed  to  advise  his  principal  of 
Ernest  v,  Stoller,  5  Dill.  (U.  S.)  438;  the  fact  that  he  sold  the  oats  to  parties 
Btgeiow  V.  Walker,  24  Vt.  149;  s.  c,  58  who  were  operating  a  corner,  which  to  be 
Am.  Dec  156.  Compare  Fosters.  Waller,  successful  required  to  be  maintained  for 
75  IlL  464.  32  days  longer,  held^  that  upon  the  fail- 
Where  an  American  merchant  con-  are  of  the  buyers,  whereby  his  principal 
signed  goods  to  a  London  commission  lost  the  benefit  of  the  contract,  the  latter 
house,  which  had  a  correspondent  in  was  entitled  to  recover  from  the  commis- 
America  who  was  authorized  to  make  ad-  sion -merchant  the  aniount  of  such  loss, 
▼ances  upon  such  consignments,  by  drafts  Howe  v»  Sutherland,  39  Iowa,  484. 
npon  the  London  firm,  if  he  would  be  re-  The  skill  required  of  factors  is  limited 
sponsible  for  all  overdrafts,  and  where  to  the  special  branch  of  business  in  which 
this  correspondent  made  advances  by  they  are  engaged.  Thompson  v.  Wood- 
drafts  upon  this  London  firm  to  the  mer-  rufif,  7  Coldw.  (Tenn.)  401. 
chant  upon  the  tatter's  Agreeing  to  refund  Where  advances  are  made  by  the  con- 
all  sums  in  excess  of  the  net  proceeds  of  signee  or  commission-mecchant  on  goods 
his  consignment  of  goods,  and  where  the  consigned,  the  consignor  cannot  direct  a 
advancements  were  so  largely  in  excess,  sale  at  his  pleasure,  but  the  consignee 
in  a  suit  by  the  correspondent  against  has  the  right  to  sell  at  such  time  as  he 
the  merchant  to  recover  this  excess,  it  sees  proper,  to  the  extent  and  in  pay- 
was  held  that  if  the  London  firm  per-  ment  of  his  advances.  If,  however,  the 
formed  their  duties  as  factors  with  due  consignor  orders  a  sale,  and  the  con- 
care  and  skill  they  have  the  right  to  be  signee  neglects  to  sell,  not  because  he 
reimbursed  to  the  full  amount  of  their  has  made  advances,  but  because  he  is 
advances,  and  they  may  assert'that  right  negligent,  then  he  cannot  protect  himself 
against  their  consignor,  giving  him  cr^it  on  the  ground  that  he  has  made  advances ; 
for  the  proceeds  of  his  consignment,  or  but  this  is  a  question  of  fact  for  the  jury. 
against  their  correspondent  upon  his  un-  Butterfield  <«.  Stephens,  5^  Iowa,  596. 
dertaking  of  that  liability;  and  the  mer-  The  factor  will  not  be  liable  for  losses 
chant  may  be  compelled  to  refund  to  either  through  circumstances  not  under  his  con- 
of  the  two  other  parties,  but  he  can  be  trol,  as  long  as  he  uses  the  care  and  dili- 
compelled  to  make  but  one  satisfaction,  gence  which  good  business  men  of  their 
If  the  London  firm  were  guilty  of  negli-  order  and  place  would  bestow  upon  their 
gencc  or  misconduct  by  which  their  con-  own  affairs.  Parkhill  v,  Imlay,  15  Wend. 
signor  sustained  loss,  their  right  as  well  (N.  Y.)  431. 

as  the  right  of  their  correspondent  to  re-  Where  the  factor  acts  according  to  the 

cover  the  excess  of  advances  is  only  a  known  usages  of  trade  and  business  he 

qualified  one,  for  the  consignor  may  rely  will  not  be  held  liable.     Phillips  v,  Moir, 

upon  such  negligence  as  a  defence  to  any  69  111.  155;  Randall  v,  Kehlor,  60  Me. 

claim  that  ei£er  of  them  could  make  on  37. 

that  ground.    The  liability  of  the  corre*  A  factor  Is  not  liable  for  an  error  in 

spondent  to  the  London  firm  is  the  true  judgment  if  he  acts  in  good  faith  and  with 

measure  of  his  rights  against  the  con-  reasonable  prudence.     Millbank  v.  Den- 

signor,  and  his  cause  of  action  accrued  nistown,  21  N.  Y.  386. 

against  such  consignor  at  the  same  time  A  remittance  by  a  factor  in  Buffalo  to 

that  he  became  liable  to  the  London  firm,  his  principal  in  Illinois  of  a  draft  from  a 

•object  to  such  defences  as  the  consignor  banker  in   Buffalo  on  a  house  in   New 

could  make  on  the  ground  of  the  con-  York,  on  the  day  of  sale  and  in  compli- 

signee's     negligence     or     misconduct,  ance  with  the  custom  of  commission-mer- 

Adams  v.  Capron,  21  Md.  186;  s.  c,  83  chants  at  Buffalo,  is  such  an  exercise  of 

Am.  Dec.  566.  due  diligence  as  to  exempt  the  factor 

Where  a  commission-merchant  under  from  liability  when  the  draft  is  not  hon- 

instructions  of  his  principal  sold  sooo  ored.    Chandler  v,  Hogle,  58  111.  46. 

bushels  of  oau  on  time,  and  negligently  1.  Loomis  v,  Simpson,  13  Iowa,  53s; 

to  require  a  margin  which  in  accord-  Merchants'  Nat.  Bank  v.  Tienholflv  id 
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Musi  Account, — ^A  factor  is  bound  to  account  to  his  priiicifMd  f or 
all  goods  in  his  hands,  or  for  the  proceeds  when  the  goods  are 
sold.* 

Heisk.  (Tenn.)  520;  McMorris  v.  Simp-  tice  to  the  principal  until  the  cnrrency  in 

son,  21  Wend.  (N.  Y.)  610;  Desha  v.  Hoi-  which  it  was  received  becomes  worthless, 

land,  12  Ala.  513;  s.  c,  46  Am.  Dec.  361;  he  cannot  relieve  himself  from  liability 

Grieff  v.  Cowguill,  2  Disn.  (Ohio)  58.  for  the  loss  by  showing,  merely,  that  he 

This  does  not  refer,  however,  to  mere  was  not  in  default  in  an  unreasonable  de- 
ministerial  acts,  nor  to  the  necessary  em-  tention  of  the  money;  he  must  also  show 
ployment  of  subordinates.  McMorris  v,  that  it  remained  in  his  hands  as  the  prop- 
Simpson,  21  Wend.  (N.Y.)  610.  erty  of    the  principal.     If  he  mixes  it 

At  the  death  of  the  factor  the  authority  with  his  own  money,  or  uses  it  in  his 

comes  to  an  end,  and  does  not  pass  to  his  business,  he    is  liable  therefor.     Thus, 

executors   or   administrators.    Gage  v,  where  a  factor  received  in  i86a  Confeder- 

Allison,  I  Brev.  (S.  Car.)  49s;  s.  c,  2  Am.  ate  currency  for  his  principal,  and  depos- 

Dec.  682.  ited  it  in  bank  to  his  own  credit,  giving  no 

Where,  however,  a  factor  is  authorized  notice  to  the  principal  that  he  had  received 

either  by  direct  instructions  or  by  usage  it,  until  some  time  after  the  Confedetrnte 

of  trade  to  employ  a  sub-agent,  such  sub-  currency  had  ceased  to  be  of  any  value, 

agent  is  accountable  directly  to  the  prin-  k€ld^  that  proof  that  he  was  not  in  default 

cipal.     The  factor's  deed  revokes  the  au-'  in  his  failure  to  give  notice,  and  that  be 

thority  of  the  sub-agent,  and  the  funds  in  always  had  a  balance  in  bank  to  his  credit 

the  latter*s  hands  belong  to  the  principal,  during  the  war,  was  not  sufficient  to  relieve 

and  not  to  the  administrator.    Jachson  him  from  liability  to  his  principal  for  the 

Ins.  Co.  V.  Partee,  9  Heisk.  (Tenn.)  296.  money.     Pinckney  v.  Dunn,  a  S.  Car. 

If  a  factor  employs  a  sub-agent  who  314. 

sells  the  principal's  goods  for  less  than  A  factor  wfio,  by  direction  of  his  prin- 

the  amount  of  the  factor's  advances  and  cipal,  invests  the  latter's  funds  in  "cotton 

expenses,  the  factor  when  he  seeks  to  futures,"  is  not  accountable  to  the  latter 

recover  the  deficiency  from  the  principal  for   the    illegality    of   the    transaction, 

must  show  that  he  faithfully  imparted  to  Allen  v.  Whetstone,  35  La.  Ann.  846. 

his    sub-agent    the    instructions    under  A  factor  cannot  be  sued  by  his  princi- 

which  he  had  authoritv  to  sell  himself,  pal  until  after  a  demand  for  the  goods  or 

Strong  v.  Stewart,  9  Heisk.  (Tenn.)  137.  the  money  in  his  hands  has  been  made. 

In  Harralson  v.  Stein,  50  Ala.  347,  it  or  after  he  has  received  instructions  to 

was  held  that  the  principle,  that  an  agent  remit     Bums  v,  Pillsbury,  17  N.  H.  66; 

cannot  delegate  his  authority  is  not  of  Cooley  v,  Betts,  24  Wend.  (N.  Y.)  203; 

universal  application  to  factors  and  com-  Halden  v.  Crafts,  4  £.  D.  Smith  (N.  Y.), 

mission-merchants,  and  can  only  be  in-  490;  Ferris  t/.  Paris,  10  Johns.  (N.Y.)  085; 

voked  by  the  principal  when  sought  to  be  Brink  v,  Dolsen,  8   Biu-b.  <N.  Y.)  337; 

charged  by  the  sub-agent.  Levrick  v,  Meigs,  i  Cow.  (N.Y.)  645,  664; 

1.  Terwilliger  v,  Beals,  6  Lans.  (N.  Y.)  Wright  v.  People,  61  111.  38a.     Compare 

403;  Keighler  v.  Savage  Mfg.  Co.,  12  Md.  Clark  v.  Moody.  17  Mass.  145. 

383;  s.  c,  71  Am.  Dec.  600;   Curtis  v.  The    pledgee   is  the   proper  party  to 

Gibney,  59  Md.  131;  Warriner  v.  People,  call  a  factor  to  account  where  he  receives 

74  111.  846.  the  goods  with  the  understanding  that 

A  factor  is  bound  toaccount  for  thegoods  he  should  dispose  of  them  through  a  fac- 

consigned  to  him  to  his  consignor,  unless  tor  and  credit  the  debtor  with  the  amount 

the  true  owner  appears  and  establishes  of    sales,   and  he  accordingly  commits 

his  right  to  the  goods  or  the  proceeds,  them  to  a  factor  from  whom  he  takes  a 

Bain  v.  Clark,  39  Mo.  352.  receipt.     Bigelow  v.  Walker,  04  Vt.  149; 

A  factor  cannot  be  arrested  in  an  action  s.  c,  58  Am.  Dec.  156. 

for  the  proceeds  of  goods  sold  by  him,  A  factor  or  commission-merchant,  hav- 

where  it  appears  that  notes  of  third  per-  ing  in  his  hands  moneys  arising  from  the 

sons  have  been  given  to  the  plaintiff  in  saleofhis  principal's  goods,  is  liable  for  in- 

settlement  of  the  account  between  them,  terest  on  the  'balance  due  after  demand 

and  that  plaintiff  has  collected  some  of  made  by  the  principal  or  his  personal 

the  notes  and  has  not  offered  to  return  representative;    but    not   until    demand 

the  others.    Trunninger  v.  Busch,  7  Daly  made,  if  he  has  promptly  rendered  an  ac- 

(N.  Y.).  124.  count  of  sales,  unless  a  spedal  usage  of 

When  a  factor  receives  his  principal's  trade  is  shown,  or  a  failure  to  remit  ac- 

money  and  retains  it  without  giving  no-  cording  to  instructions.    Tjrree  v.  Far- 
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C  nustonf  Sights. — Lien. — Factors  have  a  general  lien  upon 
every  portion  of  the  goods  of  their  principal  in  their  possession 
and  upon  the  price  of  such  as  are  lawfully  sold  by  them,  and  the 
sureties  given  therefor,  for  the  general  balance  of  the  accounts  be- 
tween them  and  their  principal  as  well  as  for  the  chaises  and  dis- 
bursements arising  upon  these  particular  goods.^ 

ham,  66  Ala.  424;  Dodge  v,  Perkins,.  9  Cranch  (U.  S.),  419:  Winne  v.  Hammond, 

Pick.  (Mass.)  368;  Clark  v.  Moody,  17  37  III  99;  Eaton  v,  Traesdail,  52  IlL  307; 

Mass.  145.     (^^^M/o/v  Williams  V.  McCoo-  Brown  v.  Combs,  63  N.  Y.  598;  Rey- 

nico,  44  Ala.  627.  nolds  v,   Davis,   5  Sandf.  (N.  Y.)  267; 

Bat  where  a  factor's  account  is  closed,  Franklyn  v.  Sprague,  17  N.  Y.  Sup.  Ct. 

stated,  and  rendered  at  the  end  of  the  com-  589;  Knapp  v,  Alvord,  10  Paige  Cti.  (N. 

mercial  year  and  not  objected  to  by  his  Y.)  205;  s.  c,  40  Am.  Dec.  241;  Myer  v, 

*principal,8bowing  a  balance  in  the  factor's  Jacobs,  i  Daly  (N,  Y.),  33;  Holbrooke/, 

favor,  composed  of  accrued  interest  and  Wright,  24  Wend.  (N.  Y.)  169;  s.  c,  35 

principal  on  such  balance,  interest  may  Am.   Dec.   607:    Bryce    v.   Brooks,   26 

be  charged  in  anv  subsequent  account-  Wend.  (N,   Y.)  367;  Hoy  v.    Reade,  i 

ings.     Sentell  v.  Kennedy,  29  La.  Ana.  Sweeney  tN.  Y.),  626;  Patterson  v.  Mc- 

679.  Gahey,  8  Mart  (La.)  486;  s.  c,  13  Am. 

To  render  a  factor  liable  for  conversion  Dec.  298;  Cutters  v.  Baker,  2  La.  Ann. 

of  goods,  demand  must  be  made  while  the  572;  Lambeth  v.  Turnbull,  5  Rob.  (La.) 

property  or  its  proceeds  are  in  his  hands,  264;  s.  c,  39  Am.  Dec.  536;  The  General 

or  it  most  be  shown  that  he  had  notice  of  Quitman  v.  Packard,  22  La.  Ann.  70; 

the  owner's  rights,  or  of  the  want  of  Smith  v,   Williams,   22  La.   Ann.   268; 

title  of  the  party  placing  the  goods  in  his  Maxen   v.  Land  rum,  21   La.  Ann.  366; 

hands.     Roach  V.  Turk,  9  Heisk.  (Tenn.)  McKenzie  v.  Nevins,  22  Me.  138;  s.  C, 

708;  s.  c,  24  Am.  Rep.  360;  overruling  38  Am.  Dec.  291;  Sewall  v,  Nichols,  34 

Taylor  V.  Pope,  5  Coldw.  (Tenn.)  4x3.  Me.  582;  Tift  v.  Newsom,  44  Ga.  600; 

Where  a  factor  in  remitting  to  his  prin-  Schiffer  v,  Feagin,  51  Ala.  335;  Martin 

dpal  indorses  a  bill  of  exchange  received  v.  Pope,  6  Ala.  532;  s.  c,  41  Am.  Dec. 

in  payment  of  goods  sold,  this  raises  66;  Satrver  v.  Lorillard,  48  Ala.  332;  Jor- 

no  liability  on  his  part  toward  the  latter,  dan  v,  JanDtB,  5  Ohio,  88.  99. 

nnlesa  it  may  be  shown  that  at  the  time  A  factor  who  has  received  a  consign- 


of  his  indorsement  he  intended  to  as-  ment  of  cotton  for  sale  from  the  guardian 
sume  a  personal  liability.  Sharp  v.  of  a  minor,  knowing  that  the  goods  be- 
Emmet,  5  Whart.  (Pa.)  288;  s.  c,  34  Am*  long  to  the  minor,  has  no  Hen  on  the  pro- 
Dec.  554.  ceeds  for  a  private  debt  due  him  by  the 

Accepting  the  final  account  of  a  factor  guardian.    Succession  of  Norton,  24  La. 

without  objectiofi' discharges  him  from  aU  Ann.  218.    And  see  Bell  v.  Powell,  23 

further  liability  to  account  for  sales  made  La.  Ann.  796. 

by  him  on  credit,  the  proceeds  of  which  Where  the  factor  comes  to  the  posses- 
he  has  not  collected.  RIon  v.  Gilly,  6  sion  of  the  goods  of  his  principal  after 
Mart.  (La.)  417;  s.  c,  X2  Am.  Dec.  483.  the  debt  has  been  created,  and  could  have 
See  Keighler  v.  Savage  Mfg.  Co.,  X2  Md.  had  no  influence  in  creating  the  debt,  his 
383;  s.  c,  71  Am.  Dec  600.  claim  of  lien  must  be  subordinate  to  the 

Where  goods  consigned  to  a  factor  are  true   sute    of    the   ownership,  whethef 

through  inadvertence  so  marked  as  to  known  to  him  or  not.     Barry  v.  Bonin- 

mislead  the  factor  as  to  the  ownership,  ger,  46  Md.  59. 

and  he  paid  the  proceeds  over  to  the  The  lien  extends  to  the  amount  re- 
wrong  party,  he  will  not  be  held  liable  to  ceived  from  an  insurance  company  with 
the  true  owner.  Hays  v. Warren,  46  Mo.  whom  the  goods  have  been  insured  by 
189.  the  factor  for  the  benefit  of  his  principal 

1.  Story  on  Ag.  g  376;^  Kent  Com.  for  loss  sustained.     Johnson  v,  Camp- 

640;  Jarvis  v.   Rogers,    15   Mass.   389;  bell,  120  Mass.  440. 

Vail9.  Durant,  7Allen(Mass.),  4o8:s.  c.  But  the  bona  fide  holder  of  a  draft 

83  Am.  Dec  695;  Weed  v,  Adams,  37  drawn  against  the  goods,  shipped  with 

Conn.   378;  Matthews  v,   Menedgar,   a  bill  of  lading  assigned,  has  a  lien  upon 

McL^m  (U.  S.),  145;  Gibson  v.  Stevens,  the  goods  in  the  hands  of  the  consignee, 

8  How.  (U.  S.)  384,  400;  Peisch  v.  Dick-  and  can  recover  from  him  the  proceeds 

soa«  I  Mason  (U.  S.),  9;  Burrill  v.  Phil-  of  their  sale,  even  though  the  consignor 

lips,  t  Gatt.  (U.  S.)  360;  The  Frances,  8  is  indebted  to  the  consignee  on  a  gen- 
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eral  account  Lee  v,  Bowen,  5  Biss.  (U.  Under  statutes,  factors  in  Louisiana  and 
S.)  154.  \  Georgia  may  have  a  lien  for  money  ad- 
Factor  accepting  draft  on  the  faith  of  vanced  to  a  planter  to  enable  him  to 
goods  consigned  to  him  is  making  an  raise  a  crop,  as  well  as  for  actual  supplies, 
advance  on  the  goods,  and  has  for  the  The  General  Quitman  v,  Packard,  23 
amount  the  same  lien  or  privilege  as  Ila.  Ann.  70;  Smith  v,  Williams,  22  La. 
though  the  money  had  been  paid.  Lam-  Ann.  268;  Richardson  v,  Dinkgrave,  26 
beth  V.  Turnbull,  5  Rob.  (La.)  264;  s.  c,  La.  Ann.  651;  Tift  v,  Newsom,  44  Ga. 
39  Am.  Dec.  536;  Eaton  v,  Truesdail,  52  600;  Thomason  v,  PouUain,  54  Ga.  306. 
111.  307;  Vail  V.  Durant,  7  Allen  (Mass.),  Compare  Moore  v.  Gray,  22  La.  Ann.  289; 
408;  s.  c,  83  Am.  Dec.  695;  Nesmith  v,  Bres  v.  Cowan,  22  La.  Ann.  438. 
Dyeing,  etc.,  Co.,  i  Curt.  (U.  S.)  130.  But  a  factor  can  acquire  no  such  lien 
The  claim  of  the  factor  upon  property  in  Louisiana,  where  the  crops  have  been 
consigned  to  him  can,  however,  never  raised  in  Mississippi,  where  the  statute 
exceed  the  extent  of  his  lien.  He  has  does  not  provide  for  such  a  lien,  and  the 
but  a  limited  right,  which  is  sometimes  crops  were  afterwards  shipped  to  Louisi- 
called  a  special  property,  but  is  never  ana.  Delop  v,  Windsor,  26  La.  Ann.  185. 
regarded  as  a  general  ownership.  United  And  to  have  a  right  to  the  lien  the 
States  V.  Villalonga,  90.  U.  S.  35;  Heard  party  who  makes  the  advances  muse 
V.  Brewer,  4  Daly  (N.  Y.),  136;  Williams  allege  in  his  affidavit  that  he  is  either  a 
V.  Tilt,  36  N.  Y.  319;  Jordan  v,  James,  factor  or  a  merchant.  Gunn  v.  Pattishall, 
5  Ohio,  88,  99;  Hall  v,   Hinks,  21   Md.  48  Ga.  406. 

406.  But  an  agreement  to  consign  and  pay 
Goods  belonging  to  the  principal  can-  commissions  on  his  entire  crop  to  his  fac- 
not  be  attached  for  the  personal  debts  of  tors  was  held  not  to  be  binding  after 
the  factor,  even  though  he  has  possession  their  refusal  to  fulfil  their  stipulations  as 
and  the  right  to  sell,  as  long  as  he  is  under  to  paying  certain  drafts  and  taxes.  Nalle 
obligation  to  account  for  them  or  the  pro-  v.  Conrad,  30  La.  Ann.  pt.  i,  503. 
ceeds  to  his  principal.  Loomis  v:  Bar-  A  factor's  lien  extends  to  all  sums  for 
ker,  69  111.  360;  Holly  v,  Huggeford,  8  which  a  factor  has  become  iiable  as  a, 
Pick.  (Mass.)  73;  s.  c,  19  Am.  Dec.  303;  surety  or  otherwise  for  his  principal. 
Blood  V,  Palmer,  11  Me.  414;  s.  c,  26  whether  the  suretyship  has  resulted  from 
Am.  Dec.  547.  the  nature  of  the  agency,  or  it  has  been 
An  agreement  to  consign  goods  to  an  undertaken  upon  the  footing  of  such  a 
insolvent  for  sale  is  not  fraudulent  in  lien.  But  it  does  not  extend  to  other  in- 
law as  to  creditors,  and  vests  no  property  dependent  debts  contracted  before  and 
in  the  consignee  subject  to  levy  where  without  reference  to  the  agency.  Story 
such  agreement  provides  for  sale  not  on  Agency,  §  376:  Drinkwater  v.  Good- 
below  invoice  prices,  which  are  to  be  paid  win,  Cowp.  251;  Hammonds  v,  Barkley, 
to  the  consignor,  the  consignee  to  keep  2  Eisist,  227;  Hidden  v.  Waldo,  55  N.  Y. 
all  over  that  and  return  the  goods  re-  294;  Stevens  v.  Robins^'  12  Mass.  182; 
maining  unsold.  McCullough  v.  Porter,  Nudd  v.  Burrows,  91  U.  *$.  426;  Hodgson 
4  W.  &S.  (Pa.)  177;  s.  c,  39  Am.  Dec.  68.  v.  Payson,  3  H.  &  J.  (Md.)  339;  s.  c,  5 

The  rule  that  one  who  receives  goods.  Am.  Dec.  439. 
and  has  an  option  to  return  the  identical  A  factor  under  a  ^1?/ rr^^^fr/ commission 
goods  or  others  equivalent,  is  a  purchaser  made  advances  to  his  principal  in  the 
and  not  a  bailee,  does  not  apply  to  fac-  form  of  notes  and  acceptances,  and  failed, 
tors  who  act  throughout  for  their  princi-  Held^  that  his  receiver  was  entitled,  as 
pals,  although  they  fulfil  their  duty  if  against  the  assignee  and  general  credi- 
they  pay  over  the  price  instead  of  the  tors  of  the  consignor,  to  retain  the 
identical  goods.  Blood  v.  Palmer,  11  amounts  arising  from  the  sale  of  the 
Me.  414;  s.  c,  26  Am.  Dec.  547.  goods,  until  such  notes  or  acceptances 
A  factor  who  has  grain  consigned  to  were  surrendered  or  destroyed.  Frank- 
him,  but  who  advances  or  pays  no  money  lyn  v,  Sprague,  17  N.  Y.  Sup.  Ct.  589. 
on  the  same,  but  who  accepts  and  pays  SeealsoCabotz/.Etting,  7Phila.(Pa.)437. 
drafts  on  general  account,  will  not  have  A  factor  agreed  with  a  planter  to  pay 
such  a  property  in  the  grain,  either  gen-  to  A.  a  certain  sum  upon  receiving  a  cer- 
eral  or  special,  as  to  give  him  a  right  to  tain  number  of  hogsheads  of  sugar.  Part 
maintain  an  action  against  the  carrier  for  of  the  sugar  was  received  by  the  factor, 
damages  resulting  from  a  delay  in  trans-  but  he  had  to  pay  and  did  pay  certain 
portation,  especially  when  it  is  provided  liens  on  the  other  part  aggregating  to  an 
by  contract  that  the  grain  must  first  pass  amount  which  absorbed  the  entire  pro- 
inspection.  Cobb  V,  111.  Cent.  R.  Co.,  ceeds  of  the  latter  portion.  Heid^  that 
88  111.  394.  the  factor  was  liable  to  A.  only  on  the 
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Lien  of  Purchasing  Factor. — A  purchasing  factor,  like  a  factor  for 
sale,  has  a  lien  on  the  goods  in  his  hands  not  only  for  a  claim  for 
advances  and  expenses  he  may  have  against  the  identical  goods, 
but  also  for  a  general  balance  of  account.^ 

Goocb  must  be  in  Factor  s  Possession. — A  factor  can  only  claim  a 
lien  on  goods  lawfully  in  his  possession  as  a  factor.  Possession 
obtained  by  an  illegal  act  or  in  bad  faith  sustains  no  lien.^ 

first  lot,  and  thereon  only  to  the  extent  Stevens  v.  Robins,  12  Mass.  182.     Com' 

of  the  proceeds  thereof.  Moore  v.  Clapp,  pare  Williams  v.  Littlefield,  12  Wend.  (N. 

36  La.  Ann.  69a  i .)  363.  370- 

The  Hen  upon  the  goods  or  moneys  Where   commercial  correspondents,  on 

received  as  the  proceeds  of  the  goods  to  the     order    of    a    principal,     make     a 

secure  factors  against  loss  upon  accept-  purchase  of  property  ultimafiely  for  him, 

ances  and  indorsements  for  their  princi-  but  on  their   own    credit,  or  with  their 

pals  is  not  lost  when  they  mingle  such  own  funds,   and  such  course  is  contem- 

funds  with  other  funds  in  their  hands;  plated    when    the   order   is    given,  they 

and  if  they  have  done  so,  the  subsequent  may  retain  title  in  themselves  until  they 

assignment  of  their  estate  in  insolvency  are    reimbursed.      This    may   be    done 

will  not  enable  the  consignors  to  main-  by  taking  the  bill  of  sale  in  their  own 

tain  an  action  therefor  as  long  as  the  Ha-  name,  and  when  the  property  is  shipped, 

bility  upon  the  acceptances  and  indorse-  taking  from  the  carrier  a  bill  of  lading  in 

ments   continues.     Vail    v.    Durant,    7  such  terms  as  to  show  that  thev  retain  the 

AQen  (Mass.),  408;  s.  c.»  83  Am.  Dec.  power  of  control  and  disposition  of  it. 

695.  This  bill  of  lading  confers  upon  the  per- 

Where  the  factor  has  accepted  the  con-  son  in  whose   favor  it  is    issued    or  'to 

signment  with  instructions   to  pay  the  whom  it  is  transferred,  the  title  to  the 

proceeds  to  a  particular  person  or  for  goods;  and  this  although  the  transaction 

some  specified  purpose,  he  has  no  lien  for  is  not  intended  to  give  the    permanent 

his  general  balance.     Goodhue  v.    Mc-  ownership,  but  to  furnish  security  for  ad- 
Clarty,  3  La.  Ann.  58;  Frith  v.  Forbes,  4    vances  of  money  or  discount  of  commer- 

De  G.  F.  &  J.  409.  cial  paper  made  upon  the  faith  of  it.  Third 

If  the  debtors  shipped  to  their  credi-  persons  dealing  with  property  thus  shipped, 

tors,  as  factors,  cotton,  with  directions  to  though  acting  in  good  faith,  in  the  regular 

sell  it  and  pay  a  note  held  by  them,  and  course  of  business,  and  paying  value,  are 

if  the  factors  did  sell  the  cotton  and  it  a£fected  by  and  chargeable  with  construc- 

brought  enough  to  pay  off  the  note,  this  tive  notice  of  the  contents  of  the  bill  of 

was  an  extinguishment  of  the  debt,  and  lading.       Farmers'    &    Mech.    Bank    v, 

the  creditors  could  not  thereafter  recover  Logan,  74  N.  Y.  568;  Farmers'  &  Mech. 

upon  iL     Hatcl^r  v.  Comer,  73  Ga.  418.  Bank  v,  Atkinson,  74  N.  Y.  587. 

So  where  he  has  received  cotton  for  A  factor  has  no  lien  upon  the  goods  of 

sale  from  a  tenant,  knowing    that  one  his  principal  when  the  general  balance  of 

fourth  of  the  cotton  belongs  to  the  ten-  account  is  against  him;  and  in  such  case 

ant's  landlord,  »nd  with  instructions  to  advances  made  by  the  factor  in  the  busi- 

pot  it  to  the  landlord's  credit  when  sold,  ness  will  be  deemied  to  have  been  made  in 

he  cannot  apply  it  to  payment  of  ad-  liquidation  of  his  indebtedness  pro  tanto, 

vances  made  to  the  tenants.     Branch  v.  McGiaft  v,  Rugee,  60  Wis.  406;  s.  c,  50 

Du  Hose,  55  Ga.  21.  Am.  Rep.  378;  Weed  v.  Adams,  37Co9n. 

Money  having  been    advanced  by  a  378;  Jordan  v,  James,  5  Ohio,  99;  Enoch 

factor  to  purchase  cotton,  upon  the  se-  v.  Wehrkamp,  3Bosw.(N.  Y.)  398;  Beebe 

curity  of  snrh  cotton  being  shipped  to  v.  Mead,  33  N.  Y.  587. 

htm,  the  person  receiving  the  advances  The  burden  of  showing  that  a  general 

cannot  direct  the  proceeds  of  cotton  so  balance  against  a  factor  is  due  to  losses  for 

shipped  to  be  applied  to  another  debt,  which  he  is  not  responsible  is  upon  the  party 

And  the  creditor,  as  factor,  had  a  factor's  asserting  it,  and  it  will  not  be  presumed 

lien  upon  the  cotton  in  his  possession,  it  merely  from  the  fact  that  the  principal, 

having  been  purchased  with  money  ad-  after  commetKing  an  action   to  recover 

▼anced  by  him.  and  he  therefore  had  the  goods  seized  by  the  creditors  of  the  factor, 

right  to  apply  the  proceeds  of  its  sale  to  turns  over  to  the  factor  the  outstanding 

the  repayment  of  his  advances.     Frost  credits  and  accounts  of  the  business.     Mc- 

r.  Weathersbee,  23  S.  Car.  354.  Graft  v,  Rugee,  60  Wis.  406;  s.  c,  50  Am. 

1.  Story  on   Agency,  g  34;    Bryoe  v.  Rep.  378. 

Brooks,    26   Wend.   (N.  Y.)  367,    372;  2.  Bank  of  Rochester  v.  Jones,  4  N.  Y. 
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497;  s.c.»  55  Am.  Dec.  2go;  Winter  t/.Coit,  to  him  as  a  factor  to  aell,  and  i^th  the 
7  N.  Y.  288;  8.  c,  57  Am.  Dec.  523;  proceeds  to  pay  a  sum  due  him,  if  the 
Marine  Bank  v.  Wright,  48  N.  Y.  i;  property  is  seized  under  attachment  against 
Thacher  v,  Harnu^,  4  Robt.  (N.  Y.)  407;  the  consignor  before  it  reaches  the  con- 
Ryberg  v.  Snell,  2  Wash.  (U.  S.)  403;  signee,  the  bill  of  ladiqg  will  vest  no  prop- 
Hamilton  V,  Campbell,  *^9  La.  Ann.  531;  erty  in  the  consignee.  See  also  Saunders 
Brown  v.  Wiajin,  16  N.  H.  312;  Wood-  v,  Bartlett.  12  Heisk.  (Tenn.)  316;  Oliver 
ruff  V.  Nashville,  etc.,  R.  Co.,  2  Head  v.  Moore,  12  Heisk.  (Tenn.)  482;  Delop 
rXenn.),  87;  Oliver  v,  Moore,  12  Heisk.  v.  Windsor,  26  La.  Ann.  185;  Chafinux  v. 
(Tenn.) 482;  Elliot  v,  Bradley,  23  Vt.  217;  Harper,  26  La.  Ann.  22:  Walter  v.  Ross, 
Bruce  v,  Andrews,  36  Mo.  593;  Byers  v,  2  Wash.  (U.  S.)  283;  Bailey  v,  Hudson 
Danley,  27  Ark.  77;  Rice  v.  Austin,  17  River  R.  Co.,  49  N.  Y.  70. 
Mass.  197;  Allen  v.  Williams,  12  Pick.  To  give  a  factor  a  lien  upon  goods  coo- 
(Mass.)  297;  Bidcer  v.  Fuller,  21  Pick,  signed  to  him,  but  not  actually  received, 
(Mass.)  318;  Lewis  v.  Galena,  etc.,  R.  Co.,  the  consignment  must  be  in  terms  to  the 
40  111.  281;  Strahom  v.  Union  Stock-  factor,  and  as  against  creditors  and  sabse- 
yaid  Co.,  43  III.  424.  quent  purchasers  of  the  consignor  it  is  re- 

The  equitable  lien  of  an  agent  for  ad-  quired  that  the  consignee    should    have 

vances  and   commissions  only   continues  made  advances  and  acceptances  upon  the 

in  him  so  long  as  he  has  possession  of  the  faith  of  the  particular  consignments.  Davis 

lands  or  title  papers  and  the  debt  remains  v,  Bradley,  28  Vt.  118;  s.  c,  65  Am.  Dec. 

unbarred  by  the  Statute  of  Limitations.  226. 
Byers  v,  Danley,  27  Ark.  77.  Where  the  principal  is  indebted  to  the 

The  possession  may  be  constructive,  as  factor  for  advances,  and  has  agreed  to  ship 

by  an  assignment  of  bills  of  lading,  ware-  the  goods  to  the  latter  for  sale,  from  the 

house  receipts,  or  other  documents  which  proceeds  of  which  the  advances  are  to  be 

show  an  intention  to  vest  the  title  to  the  paid,  the  factor  has  no  security  against  the 

goods  in  the  factor.     Davis  v,  Bradley,  28  goods  in  preference  to  a  bank  discounting 

Vt.  118;  s.  c,  65  Am.  Dec.  226;  Gibson  a  bill  of  exchange,  drawn  by  the  principal 

Stevens,   8   How.   (U.  S.)  384,   399;  against  the  'factor  oh  the  faith  of  a  bill  of 
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Nesmith  v.  Dyeing,  etc.,  Co.,  i  Curt.  (U.  lading.     Marine  Bank  v.  Wright,  48  N. 

S.)  130;  Heard  v.  Brewer,  4  Daly(N.  Y.),  Y.  5;  Davenport  Nat.  Bank  v,  Homeycr, 

136;  Dows  V.  Greene,  24  N.  Y.  638;  Hoi-  45  Mo.  145;  Fifth  Nat.  Bank  of  Chicago 

brook  V,  Wight,  24  Wend.  (N.  Y.)  169;  s.  v,  Bayley,  115  Mass.  228;  Newcomb  v, 

c,  35  Am.  Dec.  607;  Bank  of  Rochester  Boston,   etc.,    R.   Co.,    115  Mass.    230  ; 

V,  Jones,  4  N.  Y,  497;  s.  c,  55  Am.  Dec.  Alderman  v.  Eastern  R.  Co.,  115  Mass. 

290;  Bailey  v,  HudJson  River  R.  Co.,  49  N.  233. 

Y.  70;  Hadl  V,  Hinks,  21  Md.  406;  Vall6  Placing  goods  upon  drays  of  an  agent  di 

V,  Cerr6,  36  Mo.  575;  Lewis  v.  Galena,  factors  for  the  purpose  of  having  them 

etc.,  R.  Co.,  40  111.  281 ;  Strahom  z/.  Union,  transferred  to  their  warehouse,  pla^  them 

etc.,  Co.,  43  III.  424.  in  the  factors'  possession  sufficiently  to 

The  mere  agreement  to  ship  goods  in  support  their  lien  from  that  time.    Bumis 

satisfaction  of  antecedent  advances  will  not  v.  Kyle,  56  Ga.  24. 

in  general  give  the  factor  or  consignee  a  In  some  cases  it  has  been  held  that  de- 
lien  upon  them  for  his  general  balance  until  livery  of  goods  to  a  common  carrier  for 
they  come  to  his  actual  possession;  but  if  transportation  to  the  consignee,  in  pur- 
there  is  a,  specific  pledge  or  appropriation  suance  of  an  agreement  to  consign,  pre- 
of  certain  goods,  accompanied  with  the  in-  viously  made,  is  such  a  delivery  to  the 
tention  that  they  shall  be  a  security,  or  the  consignee  as  will  cause  his  lien  to  attach 
proceeds  as  a  payment,  and  they  are  de-  for  advances  made.  Elliott  v.  Cox,  48  Ga. 
posited  with  a  bailee,  then  the  property  is  39;  Hardeman  z/.  De  Vaughn,  49  Ga.  596; 
changed,  and  vests  in  the  individual  to  Wade  v,  Hamilton,  30  Ga.  450;  Nelson  v. 
whom  they  are  to  be  delivered  by  the  de-  Chicago,  etc.,  R.  Co.,  2  Brad w.' (111.)  iSoc 
positary.  Desha  v.  Pope,  6  Ala.  690;  s.  Others  hold  that  actual  possession  only 
c,  41  Am.  Dec.  76;  Strsdiom  v.  Union,  will  be  sufficient,  and  that  assignment  di 
etc.,  Co.,  43  III.  424;  Bruce  v.  Andrews,  the  bill  of  lading  does  not  give  such  a  con- 
36  Mo.  593.  structive  possession  as  to  cause  the  lien  to 

In  Bonner  V.  Marsh,  10  S.  &M.  (Miss.)  attach.     Saunders  v,  Bartlett,  12  Heisk. 

376;  s.  c,  48  Am.  Dec.  754*,  it  was  held  (Tenn.)  316;  Oliver  v,  Moore,  12  Heisk. 

that    a  consignment  of  goods  by  bill  of  (Tenn.)  482;  Woodruff  v.  Nashville,  etc, 

lading  vests  the  property  in  the  consignee  R.  Co.,  2  Head  (Term.),  87. 

only  when  made  in  pursuance  of  a  prior  The  lien  of  a  factor  for  advances  and 

contract  with  the  consignor;   but  where  liabilities  incurred  does  not  extend  only  to 

without  any  spcscial  contract  it  is  consigned  the  property  consigned,  but  when  sou  to 
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How  Lost. — Where  the  lien  once  attaches  it  can  only  be  lost  by 
an  act  of  the  factor.  It  cannot  be  defeated  by  a  levy  of  an  attach- 
ment of  the  goods  against  his  principal,  nor  by  a  sale  by  the  prin- 
cipal. If  he  is  wrongfully  deprived  of  the  goods  he  can  recover 
them.* 

Waiver. — The  factor  can  waive  his  lien  by  voluntarily  surrennder- 
ing  the  property  to  which  it  attaches.* 

the  proceed»of  the  sale  in  the  hands  of  the  being  ignorant  that  the  three  mills  are 

veodce,  and  the  securities  therefor  in  the  owned   by   the  defendant,   and  the  ac- 

hands  of  the  factor.     Brander  v.  Phillips,  counts  of  the  three  concerns  being  kept 

1 6  Pet.  (U.  S.)  121,  129;  Brown  v,  Mc-  separate,  in  an  action  brought  by  the 

Grau,  14  Pet.  (U.  S.)  479;  Daniel  v.  Swift,  plaintifif  to  recover  the  balance  of  an  ac- 

S4  Ga.  113;  Brown  v.  Combs,  63  N.  Y.  count  with  the  mill  run  under  the  name 

598;  Houghton  V,  Matthews,  3  B.  &  P.  of  the  defendant,  where  the  answer  is  a 

4^9.  general  denial  and  payment,  the  defend- 

A  factor  does  not  lose  his  lien  upon  a  ant  will  not  be  aNowed  to  show  that  a 

crop  for  advances  made  towards  its  cul-  balance  is  due  him  upon  the  account  be- 

tivation,  where  he  buys  the  crop  at  a  tween  plaintiff  and  another  of  the  mills 

sheriff's  sale.  The  lien  is  then  transferred  which  should  be  credited  him  in  this  suit, 

from  the  goods  to  the  proceeds.     Howe  and  such  balance  can  only  be  availed  of 

V.  Wbited,  21  La.  Ann.  495.  by  way  of  set-off;  and  defendant  cannot 

The  factor  in  making  advances  to  his  show  that  there  were  in  the  plaintiff's 
principal  must  act  in  good  faith  in  order  hands  goods  from  the  mill  run  in  defend- 
to  sustain  his  lien.  Where  he  advanced  ant's  name  which  were  not  included  in 
money  to  his  principal  whom  he  knew  to  the  account  sued  on.  Talcott  v.  Smith, 
be  insolvent,  to  enable  him  to  buv  cattle  8  N.  Eastern  Repr.  (Mass.)  413. 
to  be  shipped  to  him  for  sale,  the  pro-  1.  Grieff  v,  Cowguill,  2  Cincinnati 
ceeds  to  be  credited  to  the  principal,  it  (Sup.  Ct.),  58;  2  Disney  (Ohio),  5a; 
was  held  that  such  transaction  created  Brownell  v,  Carnley,  3  Duer  (N.  Y.), 
the  relation  of  debtor  and  creditor,  9;  Cook  v,  Kelly,  9  Bosw.  (N.  Y.) 
and  that  factor  had  no  lien  which  would  358:  Green  v,  Clarke.  12  N.  Y.  343; 
give  him  a  preference  over  the  other  Muller  v,  Pondir,  55  N.  Y.  325;  Bank 
creditors  of  the  bankrupt.  Nuddt^.  Bur-  v.  West,  46  Me.  15;  Lambeth  v.  Turn- 
rows,  91  U.  S.  426.  bull,  5  Rob.  (La.)  264;    s.  c,  39  Am. 

But  where  a  factor  had  a  lien  for  sup-  Dec.  536;  Maxen  v,  Landrum,  21  La. 
plies  under  a  Georgia  statute  upon  the  Ann.  366;  Eaton  v,  Truesdail,  52  111. 
growing  crop  of  a  planter  made  in  1872,  307;  Drinkwater  v.  Goodwin,  Cowp.  251. 
and  the  planter  in  the  fall  and  winter  Where  the  lien  attaches  while  the 
succeeding  delivered  to  a  warehouseman  goods  are  in  transit,  the  death  of  the 
19  bales  of  cotton,  with  instructions  to  principal  during  such  transit  does  not 
apply  the  proceeds  to  debts  due  C.  and  defeat  the  lien  where  the  factor  has 
D.  and  the  balance  to  a  debt  due  the  made  actual  advances  or  incurred  ex- 
factor  for  1 871,  which  was  done,  and  penses  on  the  consignment.  Hammond 
subsequently  the  planter  delivered  other  v,  Barclay,  >2  East,  227 ;  Lemprierer  v, 
19  bales  to  the  warehouseman  with  in-  Paisley,  2  T.  R.  485. 
stnictions  to  apply  the  proceeds  to  his  But  the  principal  may  dissolve  it  by 
lien  upon  the  crop  of  1872,  it  was  held  tendering  the  amount  due.  Scarfe  v. 
that  proof  that  the  warehouseman  was  the  Morgan,  4  Mees.  &  W.  270;  Jones  v. 
general  agent  of  the  factor  did  not  render  Tarleton,  9  Mees.  &  W.  675;  Gage  v, 
the  transaction  as  to  the  first  19  bales  Allison,  z  Brev.  (S.  Car.)  495;  s.  c.,2Am. 
such  a  fraud  upon  the  judgment  creditors  Dec.  682;  Beebe  v.  Mead,  33  N.  Y.  587. 
of  the  planter  as  to  postpone  the  factor's  %,  Ltckbarrow  v.  Mason,  6  East,  2X; 
Hen  upon  the  second  10  bales  to  judg-  Bligh  v.  Davies,  28  Beav,  six;  Sawyer 
ment  liens  against  the  planter.  Thoma-  v,  Lorrillard,  48  Ala.  332. 
son  V.  Poullain,  54  Ga.  306.  But  where  the  delivery  is  conditional. 

Where  the  plaintiff,  a  commission-mer-  and  such  that  factor  still  retains  control 
chant,  receives  consignments  from  the  over  the  goods,  the  lien  is  not  lost.  Mat- 
defendant,  a  manufacturer,  who  is  the  thews  v,  Menedger,  2  McLean  (U.  S.), 
owner  of  three  different  mills,  run  under  145;  Winne  v.  Hammond,  37  111.  99; 
three  different  names,  one  being  carried  Jordan  v.  Tames,  5  Ohio,  8%  Gator  v, 
on  in  the  name  of  defendant,  the  plaintiff  Merrill,    z6   La.   Ann.    137;    Owen   v. 

%  C.  of  L.— 22  887 
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-  PrincipoTs  Personal  Security, — In  addition  to  the  lien  upon  the 
goods  of  his  principal,  he  also  has  a  claim  upon  the  personal  secur- 
ity of  his  principal.  The  general  lien  of  factors  does  not  depend 
upon  any  express  contract,  but  rests  upon  its  manifest  tendency  to 
aid  the  interests  of  trade  and  commerce  and  to  promote  confi- 
dence and  a  liberal  spirit  on  the  part  of  factors  in  respect  to  ad- 
vances to  their  principals.  It  is  deemed  to  exist  in  all  cases  until 
the  contrary  presumption  is  clearly  established.  The  factor  may 
relinquish  his  lien  on  his  principal's  goods  without  at  all  affecting 
his  personal  remedy ;  and  he  may  renounce  his  right  to  resort  to 
the  person  and  look  alone  to  his  lien  for  reimbursement  of  his  ad- 
vances.^ 

Iglanor,  4  Coldw.  (Tenn.)  15:  Gragg  v.  is  thereby  stopped  from  afterward  suing 

Brown,  44  Me.  157;  Davis  t^.  Bradley,  28  the  principal  for  expenses,  freight  ad- 

Vt.  118;  s.  c,  65  Am.  Dec.  226;  Baker  t^.  vances  and  commissions  upon  the  sale. 

Fuller,  21  Pick.  (Mass.)  318;  Archer  v,  McCroskey  v,  Mabry,  45  Ga.  327. 

McMechan,  21  Mo.  43;  Bull  v,  Sigerson,  The  factor's  lien  is  special,  and  setting 

24  Mo.  53.  up  another  and  untenable  claim  on  the 

He  also  waives  his  lien  by  wrongfully  property  defeats  it.    Winter  v.  Coit,  7 

selling  or  pledging  the  property.     If  he  N.  Y.  288. 

pledges  the  goods  for  his  own  debt,  or  The  factor  may  waive  his  lien  by  spe- 

suffers  them  to  be  attached,  or  otherwise  cial  contract  at  the  time  of  the  delivery  of 

parts  with  them  voluntarily,  the  lien  is  the  goods.     Schiffer  v,  Feagin,  51  Ala. 

lost,  and  the  owner  may  trace  and  re-  335;  Tison  v,  Howard,  57  Ga.  410. 

cover  them,  or  he  may  sue  in  trespass  if  1.  Martin  v.  Pope,  6  Ala.  532;  s.  c,  41 

they  are  forcibly  taken.  Holly  v.  Hugge-  Am.   Dec.  66;    Beckwith  v,   Sibley,    11 

ford,  8  Pick.  (Mass.)  73;  s.  c,  19  Am.  Dec.  Pick.  (Mass.)  482;  Burrell  ».  Phillips,  i 


303;   Jarvis  v,   Rogers,   15  Mass.   389, 

396. 

Where  a  purchasing  factor  had  transmit- 
ted two  distinct  orders  for  goods,  and  on 


Gall.  (U.  S.)  360;  Peisch  v,  Dickson,  i 
Mason  (U.  S.),  9. 

In  Corlies  v.  Cummings,  6  Cow.  (N.  Y.) 
181,  it  was  held  that  he  must  first  have  re- 


the  arrival  of  the  first  parcel  delivered  an  sort  to  the  fund  if  it  can  be  made  availa- 
invoice  of  the  same  to  the  principal,  and  ble  before  the  principal  is  liable, 
accepted  his  draft  for  the  amount  thereof,  A  factor  may  sue  in  equity  to  enforce 
payable  at  a  future  day.  It  was  held  his  lien,  and  is  entitled  to  judgment  in 
that  by  so  doing  he  had  waived  his  lien,  such  suit  for  any  deficiency  after  the  sale 
which  otherwise  would  have  existed  on  of  such  go^s.  Whitman  v.  Horton,  46 
the  first  parcel  for  the  price  paid,  or  re-  N.  Y.  Superior  Ct.  531;  Gihon  v,  Stan- 
sponsibility  assumed  on  account  of  the  ton,  9  N.  Y.  476;  Strong  v,  3tewart.  9 
second  parcel,  and  upon  his  refusal  to  Heisk.  (Tenn.)  137;  Denney  v.  Wheel- 
deliver  up  the  first  parcel  an  action  of  wright,  60  Miss.  733. 
trover  was  held  to  lie  against  him.  Bryce  A  factor  to  purchase  is  not  bound  in 
V.  Brooks,  26  Wend.  (N.  Y.)  367.  .the  first  instance  to  resort  to  the  goods 

A  neglect  to  enforce  the  lien  on  the  purchased  for  payment  of  the  purchase- 
part  of  the  factor  will  work  as  a  waiver,  money  advanced  by  him.  Such  advance 
Grieff  v,  Cowguill,  2  Dis.  (Ohio)  54.  is  a  loan  to  the  principal,  for  which,  to- 

But  a  warehouseman  and  factor  who  gether  with  his  disbursements,  charges, 

has    made  advances  on    cotton    stored  and  commissions,  he  may  after  demand 

with  him  is  not  estopped  from  claiming  immediately  sue  the  principal  having  the 

reimbursement  out  of  the  proceeds  of  the  lien  on  the  goods  as  a  collateral  security, 

sale  thereof,  from  a  mere  omission  to  in-  Hoy  v,  Reade,  i  Sweeny  (N.  Y.),  626. 
form  a  purchaser  of  the  cotton  that  he        A  factor  who  receives  consignments  of 

bad  such  claim,  and  where  the  purchaser  goods  under  an  agreement  by  which  he 

left  the  receipts  for  the  cotton  with  the  is    to  advance  to  his  principal  money 

factor,  with  instructions  to  sell  it  for  his  from  time  to  time  as  the  latter  requires, 

account.     Daniel  v.  Swift,  54  Ga.  113.  to  charge  him  interest  on  the  advances 

A  factor  against  whom  a  judgment  has  at  a  certain  rate,  to  sell  the  goods  con- 
been  rendeaed  in  favor  of  his  principal  signed  at  the  market  price,  ^d  charge  a 
for  the  price  of  goods  sold  by  the  factor  certain  commission  for  selling,  and,  after 

888 


Biffhti.  MERCHANTS.  Tidmaluy  DtUi. 

Lien  a  Personal  Privilege. — ^The  factor's  right  to  a  lien  is  a  per- 
sonal privilege  and  cannot  be  transferred,  nor  can  the  question 
arise  between  any  one  but  the  principal  and  the  factor.^ 

Bankrupt  Acts — Fiduciary  Debts. — ^There  has  been  considerable 
difference  of  opinion  as  to  whether  a  factor  who  retained  the  money 
of  his  principsd  was  a  fiduciary  debtor  within  the  meaning  of  the 
United  States  Bankrupt  Acts  of  1841  and  1867  (repealed  in  1878), 
said  acts  providing  that  all  persons  owing  debts  *'  which  shall  not 
have  been  created  in  consequence  of  a  defalcation  as  a  public  offi- 
cer, or  as  executor,  administrator,  guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity,"  might  be  declared  bank- 
rupts,^ and  that  ''no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer  or 
while  acting  in  any  fiduciary  character,  shall  be  dischai^ed  in 
bankruptcy.  *  * 

Commissions. — A  factor,  like  a  broker,  is  entitled  to  a  remunera- 
tion for  his  services  in  the  form  of  a  commission ;  but  as  a  general 
rule  no  commissions  are  due  before  the  whole  service  for  which  these 
commissions  are  to  compersate  are  performed.  But  where  the 
service  is  begun  and  an  important  part  performed,  and  the  factor 
is  prevented  by  some  irresistible  obstacle  from  completing  it,  and 

dedacting  advances,  interest,  and  com-  in  a  fiduciary  capacity.     Chapman  v. 

mission,  to  pay  the  balance  to  the  princi-  Forsyth,  a  How.  (U.  S.)  203;  In  re  Smith, 

pal,  and  if,  upon  settlement,  after  aU  the  9  Ben.  (U.  S.)  494;  Zeperink  9.  Card,  11 

goods  are  sold,  a  balance  is  found  due  Fed.  Repr.  295:  Grover,  etc.,  S.  M.  Co. 

the  factor,  the  principal  is  to  pay  it,  may,  v,  Clinton,  5  Biss.  (U.  S.)  324;  Owsley  v, 

after  having  made  large  advances  to  the  Cobin,  15  Nat'l  Bank  Reg.  489;  Kinne  v. 

principal  on  account  of  goods  not  sold,  Graflf,  17  Natl  Bank  Reg.  319;  Woolsey 

and  which  have  been  00  hand  for  several  v.  Cade,  54  Ala.  378;  s.  c,  25  Am.  Rep. 

months,  sue  the  principal  for  the  amount  711;   Anstill  v.  Crawford,   7  Ala.  335; 

of  the  advances  already  made,  without  Hayman  v.  Pond,  7  Mete.  (Mass.)  32S; 

waiting  until    all    the  goods  are  sold.  Cronan  v.  Cotting,  104  Mass.  245;  Chip- 

Dolan    V.    Thompson,   126    Mass.    183;  ley  v,  Frierson,  18  Fla.  639;  Du  Pont  v. 

Upham  V.   Lefavour,  ix  Mete.  (Mass.)  Beck,  81  Ind.  271;  Curtis  v.  Waring,  oa 

174.  Pa.  Sl  104;  Scott  V,  Porter.  93  Pa.  St. 

Taking  personal  security  on  a  note  for  38;  s.  c,  39  Am.  Rep.  719;  Kauffman  v. 

money  and  supplies  furnished  a  planter  Alexander,    53  Tex.    56a;    Commercial 

to  enable  him  to  raise-a  crop  secured  by  Bank  v,  Buckner,  2  La.  Ann.  1023. 
the  Georgia  statutory  lien  does  not  oper-        In  the  following  cases  a  contrary  view 

ate  as  a  waiver  of  the  lien.     Story  v.  was  held:  Matteson  v.  Kellogg,  15  111. 

Floumoy,  55  Ga.  56.  547;  Flagg  v.  Ely,  i  Edm.  Sel.  Cas.  (N. 

!•  Holly  V.  Huggeford,  8  Pick.  (Mass.)  Y.)  206;  Whiuker  v.  Chapman,  3  Lans. 

73;   8.  c,   19  Am.  Dec.  303;  Ames  v.  (N.  Y.)  155;  Hardenbrook  v.  Collson,  24 

PiJmer,  42  Me.  197;  s.  c,  66  Am.  Dec.  Hun  (N.  Y.),  475;  In  re  Seymour,  i  Ben. 

271.  (U.  S.)  348;  In  re  Kimball,  2  Ben.  (U.  S.) 

It  extends,  however,  to  the  factor's  ex-  554;  6  Blatchf.  292;  Treadwell  v.  Hollo- 

ccutors   and    administrators.      Gage  v.  way,  12  Nat'l  Bank  Reg.  61;  Lemcke  v, 

AUiflon,   X  Brev.  (S.  Car.)  495;  s.  c,  a  Booth,  47  Mo.  385;  s.  c,  4  Am.  Rep.  326; 

Am.  Dec.  683.  Gay  v,  Farran,  2  Cin.  S.  C.  Rep.  (Ohi<^ 

t.  5  U.  S.  Statutes  at  Large,  440;  Bou-  426;  Meador  v,  Sharpe,  54  Ga.  125;  Jones 

vier  Law  Diet.,  title  Bankrupt  Laws.  v.  Russell,  44  Ga.  460;  Banning  v.  Bleak- 

S«  U.  S.  Rev.  Sut'utes,  g  5117.  ley,  27  La.  Ann.  257;  s.  c,  ai  Am.  Rep. 

In  the  following  cases  it  has  been  de-  554;  Desobry  v,  T4tc,  31  La.  Ann.  809; 

dded  tlttt  they  come  not  within  the  mean-  s.  c,  33  Am.  Rep.  232;  Brown  v.  Gai^ 

iog  of  these  acu,  and  that  therefore  a  fac-  rard,  28  La.  Ann.  870;  T^^  9.  Laforett, 

tor  or  commission-merchant  does  not  act  25  La.  Ann.  187. 
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COMMISSION 


Dtl  Credtre  Cmnintarioiii 


is  himself  without  fault,  it  would  seem  that  he  may  demand  a 
proportionate  compensation.* 

Del  Credere  Commissions, — Sales  by  a  factor  with  a  guaranty  of 
the  price  from  the  factor  to  the  owner  are  common  in  all  commer- 
mercial  countries.  In  Europe  they  are  commonly  called  del  credere 
contract^,  and  the  commission  charged  by  the  factor  and  intended 
to  cover  not  only  his  services  in  selling  but  his  risk  in  insuring  the 
payments  is  called  a  del  credere  commission.  Such  'a  contract 
need  not  be  in  writing.* 

Principal  Debtor  or  Surety. — ^Although  formerly  a  different  doc- 

1.  Parsons  on  Contr.  (7th  Ed.)  109.  Gregory,  21  Iowa,  326;  Talcott  v.  Chew, 

The  parties  entered  into  a  contract  by  27  Fed.  Repr.  273;  Segar  v.  Parrish,  20 

which  defendants  agreed  to  sell  the  goods  Gratt.  (Va.)  672;  White  v.  Chapman,  i 

manufactured  by  plaintiff  on  commission.  Stark.  113. 

Plaintiff  guaranteed  to  supply  defendants  A  factor  to  whom  goods  have  been 

with  goods  to  at  least  the  value  of  a  sum  consigned  for  sale  is  not  entitled  to  com- 

specified,  and  in  case  of  failure  so  to  do  missions  if  he  sells  the  goods  and  fails  to 

defendants  were  entitled  to  the  agreed  render  accounts,  converting  the  proceeds 

commissions  on  that  sum.     Either  party  to  his  own  use.     Brannan  v,  Strauss,  75 

had  the  right  to  terminate  the  agreement  111.  234. 

by  giving  to  the  other  a  year's  notice.  Nor  where  he  violates  his  instructions 

In  an  action  to  recover  proceeds  of  sales  as  to  the  sale.     Zum  v,  Noedel,  113  Pa. 

in  defendant's  hands,  the  referee  found  St.   336;    Larminie  v.   Carley,   114   111. 

that  plaintiff  was  led,  by  acts  and  assur*  196. 

ances  of  defendants,  to  believe  that  they  Where  a  factor  had  made  advances 

would  only  charge  commissions  there-  on  the  growing  crop  of  a  planter  with 


after  on  actual  shipments,  and  were  in- 
duced thereby  to  refrain  from  giving  no- 
tice of  a  termination  of  the  agreement. 
Held,  that  defendants  were  estopped  from 


the  understanding  that  the  entire  crop 
should  be  shipped  to  him  for  sale,  and 
the  planter  shipped  part  of  the  crop  to 
another  merchant,  it  was  held  that  the 


claiming  thereafter  commissions  under  factor   could    recover    his  commissions 

the  guaranty  in  the  contract.     Belgian  ^  which  he  would  have  charged  on   the 

Glass  Co.  V.  Pabst,  roi  N.  Y.  621.  part  of  the  crop  shipped  to  the  other 

Where  an  agent  or  commission-mer-  merchant.     Thornhill  v,  Picard,  24  La. 

chant  purchases  grain  for  his  principal  on  Ann.  159. 

his  order  to  do  so,  he  can  only  recover  2.  2  Parsons  on  Contr.  (7th  Ed.)  13; 
of  the  latter  his  commissions,  unless  he  Couturier  v.  Hastie,  16  E.  L.  &  Eq.  562; 
has  actually  paid  for  the  grain,  or  the  8  Exch.  40;  Grove  v,  Dubois,  i  T.  R. 
loss  legally  sustained  by  the  seller,  in  112;  Swan  v,  Nesmith,  7  Pick.  (Mass.) 
which  event  he  may  also  recover  what  he  220;  Dalton  v,  Goddard,  104  Mass.  497; 
has  thus  been  required  to  pay.  It  is  not  Bradley  v.  Richardson,  23  Vt.  720;  Lev- 
sufficient  that  the  agent  purchasing  may  erick  v,  Meigs,  i  Cow.  (N.  Y.)  645;  Cart- 
be  legally  liable,  but  he  must  have  sus-  wnght  v,  Greene,  47  Barb.  (N.  Y.)  9; 
tained  damage  by  actual  payment.  Brand  Wolff  v.  Koppell,  5  Hill  (N.  Y.),  458; 
V,  Henderson,  107  III.  141.  s.  c,  2  Denio  (N.  Y.),  368;  Sherwood  v. 

A  factor  or  other  agent,  who  is  guilty  Stone,  14  N.  Y.  268;  Lewis  v.  Brehme, 

of  fraud  or  g^oss  negligence  in  the  con-  33  Md.   412;  Thompson  v.   Perkins,    3 

duct  of  his  principal  s  business,  forfeits  Mas.  (U.  S.)  232. 

all  claim  to  commission  or  other  com-  A  consignment  of  goods  under  a  spe- 
pensation  for  his  services.  And  where  cial  contract,  in  which  the  consignee 
he  knowingly  transmits  to  his  consignor  gives  his  acceptances  for  their  value  pay- 
a  grossly  false  and  fraudulent  account  of  able  at  sight  and  partly  at  a  future  day, 
sales,  and  does  not  enter  the  sales  on  his  and  agrees  to  account  for  the  whole 
books  until  months  after  they  were  made,  price,  to  guarantee  the  sales,  and  to  re- 
and  then  enters  them  falsely,  no  credit  ceive  a  commission  of  20  per  cent,  with 
will  be  given  to  the  factor  or  his  books,  other  stipulations  making  him  primarily 
Fordyce  v,  Peper,  16  Fed.  Repr.  516;  liable  for  the  price  of  the  goods,  is  a  con- 
Dodge  v.  Tileston,  12  Pick.  (Mass.)  328;  signment  on  sale  as  distinguished  from  a 
Beall  v.  January,  62  Mo.  434;  Smith  v,  consignment  on  del  credere  guaranty. 
Crews,   2    Mo.   App.   269;    Vennum  v,  Exp,  Flannagans,  12  Bank.  Reg.  23a 
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trine  was  held,  it  is  now  well  settled  that  a  factor  under  a  del 
credere  commission  is  not  liable  to  his  principal  as  a  principal 
debtor.  He  merely  guarantees  the  payment  of  the  purchase- 
money,  and  recourse  must  be  had  to  the  buyer,  on  whose  default 
only  the  factor  is  liable;  not  that  the  employer  must  sue  the 
buyer  before  he  sues  the  factor,  but  that  he  can  sue  the  factor 
only  because  the  buyer  neglects  or  refuses  to  pay,  and  when  he 
so  neglects  or  refuses.* 

To  be  Indemnified — ^A  factor  is  also  entitled  to  be  indemnified 
by  his  principal  for  all  losses  he  may  have  sustained  without  his 
fault,  and  in  transactions  mad^  for  his  principal.^ 

1.  I  Parsons  on  Contr.  (7th  Ed.)  loi;  pal  not  in  the  del  credere  factor.     Moore 

Story  on  Agency  (9th  Ed.)   §    215;    i  t^.  Hillabrand,  37  Hun  (N.  Y.).  491. 

Chitty  on  Contr.  (nth  Am.  Ibd.)  275;  Even  in  the  case  of  bankruptcy  of  the 

Wharton  on  Agency,   g  784;  Wolff  v,  factor.     Merrill  v,  Thoma^,  7  Daly  (N. 

KoppeU,  5  Htn(N.  Y.),458;  s.  c.,43  Am.  Y.)>  393;  Thompson  v,  Perkins,  3  Mas. 

Dec.  751.     See  also  opinion  of  Senator  (U.  S.)  233. 

Hand  in  this  case,  2  Denio,  368;  Lever-  A  factop  under  a  ^<r/ rr^f^^/ commission 

ick  V.  Meigs,  i  Cow.  (N.  Y.)  645;  Sher-  is  not  by  this  fact  relieved  from  the  ordi- 

wood  V.  Stone,  14  N.  Y.  267;  Holbrook  nary  skill,  care,  and  diligence  required 

fr.  Wight,  24  Wend.  (N.  Y.)  169;  s.  c,  of  other  factors.    Wharton  on  Agency,  § 

35  Am.  Dec.  607;  Thompson  v,  Perkins,  785. 

3  Mas.  (U.  S.)  232;  Bradley  v.  Richard-  Factors  wrote  to  traders  who  proposed 

son,   23  Vt.   720;  Swan  v.  Nesmith,   7  to  consign  goods  to  them  for  sale  that 

Pick.  (Mass.)  220:  Morris  v.  Cleasby,  4  they  were  satisfied  that  they  were  taking 

M.  &  Selw.  574;  Couturier  t/.  Hastie,  16  no  risk  in  advancing  80  per  cent  on  the 

E.  L.  &  Eq.  562;  8  Ezch.  40.     Compare  invoice,   and  requested  that  the  goods 

Lewis  V,  Brehme,  33  Md.  412;  s.  c,  3  might  be  sent  to  them.     After  receiving 

Am.  Rep.  190.  the  goods  they  wrote  again  asking  if  the 

He  guarantees  the  payment  of  the  pur-  consignors  understood  that  the  invoice 

chase-money,   but  where  he  collects  it  prices  were  to  be  guaranteed.    The  con- 

and  remits  to  his  principal  in  negotiable  signers  replied  that  they  did  not  expect 

paper  he  will  not  be  liable  where  through  the  factors  to  guarantee  over  80  per  cent, 

intervening  insolvency  of  the  maker  it  and  drew  on  them  for  that  amount.   The 

becomes  worthless,  unless  he  has  been  factors  paid  the  draft  and  then  sold  the 

negligent  in  selecting  the  paper.     Muller  goods  for  a  sum  which,  after  deducting 

V,  Bohlens,  2  Wash.  (U.  S.)  378;  Sharp  their   commissions   and  other  charges, 

V,  Emmet,  $  Whart.  (Pa.)  288;  s.  c,  34  would  yield  less  than  80  per  cent  of  the 

Am.   Dec.   554:    Leverick   v.   Meigs,    i  invoice  prices.    Held^  that  in  accounting 

Cow.  (N.  Y.)  645.  with  the  consignors  they  were  not  en- 

Unless  he  remits  without  previous  au-  titled  to  be  allowed  any  charges,  by  way 

thorify  or  direction  from  his  principal,  of    commissions    or    otherwise,    which 

or  unless  he  guarantees  the  saife  arrival  would  reduce  the  proceeds  of  the  goods 

of  his  remittance  and  the  payment  of  the  to  the  consignors  below  80  per   cent, 

paper   for    an    additional    commission.  Dalton  v,  Goddard,  104  Mass.  497. 

Heaback  9.  Rother,  2  Duer  (N.  Y.),  227.  A  del  credere  commission  is  not  due 

But  where  he  takes  worthless  paper  in  where  the  factor  made  a  sale  on  credit, 

payment  he  will  be  liable.     Dunnell  v.  but  received  cash  in  consideration  of  a 

Mason,  I  Story  (U.  S.)  543.  reduction  in  price.     Kingston  v.  Wilson, 

If  a  del  credere  factor  makes  a  remit-  4  Wash.  (U.  S  )  310. 
tance  to  his  principal  by  bill  of  exchange  %,  Where  a  commission-merchant,  by 
before  the  expiration  of  the  term  of  direction  of  his  principal,  sold  for  the 
credit  on  which  the  goods  were  sold,  it  latter  5000  bushels  of  wheat  to  be  deliv- 
will  be  considered  as  a  remittance  of  his  ered  at  any  time  during  the  current  year 
own  funds  in  discharge  of  a  personal  at  the  seller's  option,  and  after  an  ad- 
debt,  and  therefore  at  his  own  risk.  Heu-  vance  in  the  price  the  principal  refused 
back  V.  Rother,  2  Duer  (N.  Y.),  227.  to  stand  to  the  contract,  and  the  mer- 

The  title  to  the  unpaid  purchase-money  chant  settled  with  the  buyer  by  paying 

for  the  principal's  goods  is  in  the  princi-  him  the  difference  between  the  contract 
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5.  Relation  of  Factor  to  Third  Fartiei.— J/^i^  Sue  in  his  Own  Name, 
— ^Where  a  factor  sells  the  goods  of  his  principal  he  may  sue  for 
the  price  in  his  own  name.  This  does  not  interfere,  however,  with 
the  right  of  the  principal  also  to  enter  suit,  even  where  his  name 
was  not  disclosed  in  the  transaction.^ 


price  and  the  market  value,  the  principal  v,  Leigh,  4  Camp.   194;  Drinkwater  v. 

being  unknown  to  the  purchaser,  it  was  Goodwin,  Cowp.  251. 

held  that  the  principal  was  liable  to  his  And  the  same  principle  holds  good  in 

agent  for  the  sum  so  paid  by  him,  and  a  suit  for  damages  for  breach  of  contract, 

also  for  his  commissions.     Searing  v»  Groover  v,  Warfield,  50  Ga.  644.    Or  in 

Butler,  69  111.  575.  a  suit  for  trespass  and  tort  committed  on 

A  consignee  who,  after  selling  goods  for  the  goods  while  in  his  hands.    Story  on 

his  principal  and  remitting  the  proceeds.  Agency,  §  401  a.     Wharton  on  Agency, 

is  obliged  to  take  the  goods  back  as  not  ^  755.      United  States  v,  Villalonga,  90 

being  equal  to  sample,  cannot,  without  u.  S.  35. 

at  once  notifying  his  principal  and  de-  A  factor  may  maintain  trover  or  re- 
manding repayment,  require  to  be  indem-  plevin  where  the  goods  are  unlawfully 
nified  for  loss  he  may  have  sustained  taken  from  him.  Holbrook  v  Wight,  24 
because  he  had  to  sell  the  goods  at  a  Wend.  (N.  Y.)  169;  s.  c,  35  Am.  Dec. 
lower  price.  Maxwell  v.  /Uidinwood,  607;  Ladd  v.  Arkell,  37  N.  Y.  Super.  Ct. 
15  Hun  (N.  Y.),  III.  And  see  Beach  v»  35:  Villalonga  v.  U.  S.,  8  Cl  of  CI.  452. 
Branch,  57  Ga.  363.  Where  a  suit  is  brought  by  a  factor  on 

Where  it  is  the  usual  course  of  business  a  contract  made  by  him  in  the  name  of 

for  a  factor  to  accept  bills  drawn  by  his  his  principal,  the  defendant  may  avail 

principal,  and  return  them  to  him,  to  be  himself  of  any  defence  he  may  have  been 

used  for  raising  money  as  he  pleases,  the  entitled  to  had  the  suit  been  brought  by 

factor's  possession  of  such  bills  bearing  the  principal.    Atkyns  v»  Ambler,  a  Esp. 

the  blank  indorsement  of  the  principal,  493. 

issufficient/n'ma/oriVevidence  of  owner-  But  no  set-off  of  a  debt  due  the  buyer 

ship  to  enable  the  factor  to  recover  from  from  the  principal  can  be  allowed  so  as 

the  principal  the  money  paid  thereon  at  to  defeat  the  factor's  lien.     The  factor 

maturity  m  the  absence  of  proof  of  un-  can  recover  to  tbe  extent  of  the  lien  in 

lawful  diversion.     Rice  v,  Isham,  4  Abb.  spite  of  the  set-off.    Drinkwater  v.  Good- 

App.  Dec.  (N.  Y.)  37.  win,  Cowp.  256. 

In  an  action  against  the  defendant,  a  The  factor  must,  however,  give  the 
manufacturer,  by  a  commission-merchant,  purchaser  notice  of  his  lien  before  the 
to  recover  a  balance  due  for  advances  on  right  of  set-off  attaches.  Story  on  Agency, 
manufactured  goods,  the  latter  will  be  al-  §  407;  Drinkwater  v.  Goodwin,  Cowp. 
lowed  to  charge  in  his  account  for  print-  251;  Atkyns  v.  Amber,  2  Esp.  493;  Cop- 
ing the  goods,  it  appearing  that  this  was  pin  v.  Walker,  7  Taunt.  237. 
done  under  the  usage  of  commission-  In  a  suit  by  the  principal  for  the  pur- 
merchants,  and  was  a  necessary  charge,  chase-money  for  goods  sold  in  his  name, 


Talcott    V,   Smith,   8    N.   Eastn.    Repr. 
(Mass.)  413. 

1.  Girard  v.  Taggard,  5  S.  &  R.  (Pa. 
19;  Ilsley  V,  Merriam,  7  Cush.  (Mass 


a  debt  from  the  factor  to  the  vendee  can- 
not  be  set  off  unless  the  factor  had  "been 
held  out  as  principal.  Guy  v,  Oakley,  13 
Johns.  (N.  Y.)  331;  Hogan  v,  Shorb,  24 
242;  s.  c.',  54  Am.  Dec.  721;  Earle  v.  De    Wend.  (N.  Y.)  458;  Browne  v.  Robinson, 


:! 


Witt.  6  Allen  (Mass.),  520;  Barry  v.  Page, 
10  Gray  (Mass.),  398;  Lerned  v.  Johns, 
9 Allen  (Mass.),  419;  Roosevelt  z/.Doherty, 
129  Mass.  301;  s.  c,  37  Am.  Rep.  356; 
Toland  v.  Murray,  18  Johns.  (N.  Y.)  24; 


2  Cai.  Cas.  (N.  Y.)  341 ;  Gordon  v.  Church, 
2  Cai.  Cas.  (N.  Y.)  299;  Miller  v.  Lea,  35 
Md.  396;  s.  c.,6  Am.  Rep.  417;  Merrick's 
Estate,  5  W.  &  S.  (Pa.)  9. 
Although  an  undisclosed  principal  may 


Grinnell  9.   Schmidt,   2  Sandf.   (N.  Y.)  maintain  an  action  in  his  own    name 

706;  Ladd  V,  Arkell,  37  N.  Y.  Super.  Ct.  against  one  who  has  purchased  his  goods 

35;  Leverick  v,  Meigs,  i  Cow.  (N.  Y.)  through  a  factor,  yet  the  purchaser  is 

645;  White  V.  Chouteau,  10  Barb.  (N.  entitled  to  all  the  equities  and  defences 

Y.)  202;  Taintor  v,  Prendergast,  3  Hill  he  would  have  had  if  the  action  had  been 

(N.  Y.),  72;  Hogan  v,  Shorb,  24  Wend,  brought  in  the  name  of  the  factor,  where 

(N.  Y.)458;  Graham  v,  Duckwall,  8  Bush,  the  principal  has  permitted  his  factor  to 

(Ky.)  12;  Burton  v,  Goodspeed,  69  III.  act   as    the  apparent  principal    in  the 

237;  Leach  tr.  Bush,  57  Ala.  145;  Sadler  transaction.    Roosevelt  v,  Doherty,  129 
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Factors  of  Foreign  Principals. — It  has  sometimes  been  said  that 
when  a  sale  is  made  by  a  factor  for  a  foreign  principal  the  latter 
cannot  sue  for  the  price.  This  supposed  exception  has  been  put 
on  the  ground  that  in  such  case  the  presumption  at  law  is  that  ex- 
clusive credit  was  given  to  the  agent,  and  therefore  the  prin- 
cipal cannot  be  treated  in  any  manner  whatever  as  a  party  to  the 
contract.  But  the  later  and  better  opinion  is  that  there  is  no  such 
absolute  presumption,  and  that  a  principal,  whether  foreign  or  do- 
mestic, may  sue  to  recover  the  price  of  goods  sold  by  the  factor, 
unless  it  is  made  affirmatively  to  appear  that  exclusive  credit  was 
given  to  the  agent  by  proof  other  than  the  mere  fact  that  the 
principal  resided  in  another  State  or  country.^ 

Mass.  301;  s.  c,  37  Am.  Rep.  356;  Hun-  factor  from  liability  that  the  seller  has 

tington   V.  Knox,  7  Cash.  (Mass.)  371;  the  means  of  ascertaining  the  name  of 

Barry  v.   Page,    10  Gray  (Mass.),  398;  the  principal;  he  roust  have  actual  knowl- 

Locke  V,  Lewis.  124  Mass.  i,  7:  Parker  edge.    Cobb  v.   Knapp,  71  N.  Y.  348; 

V.  Donaldson.  3  W.  &  S.  (Pa.)  9;  Gardner  Raymond  v.  Crown  and  Eagle  Mills,  2 

V.  Allen,  6  Ala.  187.                                   -  Mete.  (Mass.)  319;  Nixon   v.  Downey, 

Where  the  purchaser  had  reason  to  be^  49  Iowa,  166;  Baldwin  v.  Leonard,  39 

lieve  that  the  factor  acted  for  a  principal,  Vt.  360;  Gillot  v.  Offor,  18  C.  B.  913. 

as  where  he  knew  that  they  were  gener-  The  principal  when  discovered  may, 

ally  dealing  as  commission- merchants,  no  however,  also  be  held  liable.     Pentz  v. 

debt  of  the  factor  can  be  set  off  on  a  suit  Stanton,  10  Wend.  (N.  Y.)  271;  Taintor 

by  the  principal  for  the  purchase-money,  r.  Prendergast,  3  Hill  (N.  Y.),  73;  Mc- 

Miller  v.  Lea,  35  Md.  396;  s.  c,  6  Am.  Graw  v,  Godfrey,  14  Abb.  Pr.  N.  S.  (N. 

Rep.   417 ;   Ladd  v.   Arkell,   40  N.   Y.  Y.)  397;  Raymond  v.  Crown  and  Eagle 

Super.  Q.    150;  Stewart  v.  Woodward,  Mills,  3  Mete.  (Mass.)  319. 

50  Vc  78.  A  principal  is  not  liable  to  the  seller 

Where  one  buys  from  a  factor  under  for  goods  bought  by  his  factor,  in  the 

the  misapprehension  that  he  was  a  prin-  factor's  own  name,  where  he  has  paid  the 

cipal  in  the  transaction,  which  misappre-  price  to  factor.    McCullough  v.  Thomp- 

hension  was  not  brought  about  by  the  son,  45  N.  Y.  Super.  Ct.  449. 

Srincipal,  no  such  set-off  will  be  allowed.  A  third  party  dealing  with  the  factor 

Irown  V,  Morris,  83  N.  Car.  351.  may  estop  himself  from  using  his  remedy 

It  is  a  well-established  rule  of  law  that  against  the  principal,  as  where  he  takes 

a  sale  by  a  factor  creates  a  contract  be-  the  factor's  individual  note,  or  where  he 

tween  the  owner  and  the  purchaser.     If,  in  any  other  way  indicates  that  he  will 

however,  the  purchaser  pay  the  factor  look  to  the  factor  exclusively.     Paige  v. 

for  the  goods  so  sold,  such  payment  will  Stone,  10  Mete.  (Mass.)  160;  Trench  v. 

protect  the  purchaser  from  the  demand  Price,  34  Pick.  (Mass.)  13. 

of  the  owner,  unless  the  latter  had  for-  Draft  by  consignor  on  his  consignee 

bidden  the  former  to  pay  the  factor;  but  for  sum  payable  to  third  persons  out  of 

where  the  purchaser  pays  the  owner,  in  the  proceeds  of  the  goods  when  sold  is  a 

opposition  to  the  wishes  and  against  the  specific  appropriation  to  the  use  of  the 

order  of  the  factor,  such  payment  will  be  latter,  and  binds  the  consignee  to  retain 

good.     Golden  v.  Levy,  i  Car.  L.  Repos.  so  much  of  the  proceeds  as  is  necessary 

(N.  Car.)   537;  s.  c,  6  Am.   Dec.  555;  to  meet  the  draft;  and  the  obligation  of 

Kelley  v.  Munson,  7  Mass.  319;  s.  c,  5  the  consignee  to  the  payee  is  not*dis- 

Am.  Dec  47.  charged  by  failure  of  the  pay^e  to  pre- 

A  factor  cannot  by  settling  with  his  sent  the  draft  for  payment  for  several 

principal  avoid  a  liability  to  a  third  party  months,  and  an  agreement  in  the  mean 

for  expenses  incurred  in  forwarding  the  time  between  the  consignor  and  consignee 

goods.    Johnson  v.  McCampbell,  6  Baxt.  for  a  new  appropriation  of  the  fund  for 

fTenn.)  394.  the  benefit  of  the   latter.      Lowery  v. 

A  factor  buying  in  his  own  name  for  Steward,  25  N.  Y.  239;  s.  c,  8a  Am.  Dec. 

an  undisclosed  principal  makes  himself  346. 

personally  liable;  and  this  although  the  1.  Barry  i'.  Page,  10  Gray  (Mass.),  398; 

seller  supposes  the  purchaser  is  acting  Bray    v,   Kettell,  i    Allen    (Mass.),  80; 

as  agent.     It  is  not  sufficient  to  clear  the  New  CasUe  Mfg.  Co.  v.  Red  Raver  R. 
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6.  Bights  of  Prinoipals. — Principal  May  Follow  his  Goods  as  Long  as 
They  Can  be  Distinguished — Where  a  principal  can  trace  his  property 
into  the  hands  of  a  factor,  whether  it  be  the  identical  article  which 
first  came  to  his  hands,  or  other  property  purchased  for  the  principal 
by  the  factor  with  the  proceeds,  he  may  follow  it  either  into  the 
hands  of  the  factor  or  of  his  legal  representatives,  or  of  his  as- 
signees, if  he  should  become  insolvent,  unless  such  representatives 
or  assignees  should  pay  away  the  same  before  notice  of  the  claim 
of  the  principal.^ 

Co.,  X  Rob.  (La.)  145;  8.  c,  96  Am.  Dec.  not  such  a  mingling  of  his  own  with  the 
686;  McKenzie  r.  Nevins,  22  Me.  138;  s.  trust  fund  as  will  prevent  the  owner  of 
c,  38  Am.  Dec.  291;  Rogers  v.  March,  the  goods  sold  from  following  the  fund, 
33  Me.  106;  Kirkpatfick  v.  Stainer,  22  nor  such  as  will  enable  the  factor's  gen- 
Wend.  (N.  Y.)  244;  Taintor  v.  Prender-  eral  creditors  to  reach  it  by  attachment, 
gast,  3  Hill  (N.  Y.),  72;  Oelricks  v.  Ford,  Richardson  z/.  St.  Louis  National  Bank, 
23  How.  (U.  S.)  49,  65;  Green  v,  Kopke,  10  Mo.  App.  246. 

36  Eng.  L.  &  Eq.  396.  The  relation  between  a  commission- 
See  vol.  i.  p.  404.  agent  for  the  sale  of  goods  and  his  princi- 
1.  Veil  f.  Mitchel,  4  Wash.  (U.  S.)  pal  is  fiduciary;  and,  in  the  absence  of 
105;  Thompson  v,  Perkins,  3  Mason  (U.  an  express  agreement  or  one  implied  by 
S.).  232;  Warner- V.  Martin,  11  How.  (If.  the  course  of  business  or  dealing  between 
S.)  209;  Hourquebie  v,  Girard,  2  Wash,  them,  giving  the  former  the  right  to  ap- 
(U.  S.)  212;  Price  v,  Ralston,  2  Dallas  propriate  to  his  own  use  the  proceeds  of 
(Pa.),  60;  8.C.,  I  Am.  Dec.  260;  Chesterfield  sales  of  his  principal's  goods,  such  pro- 
Mfg.  Co.  cr.  Dehon,  5  Pick.  (Mass.)  7;s.  c,  ceeds  belong  to  the  principal,  subject  to 
16  Am.  Dec.  367;  Kelley  v.  Munson,  7  the  lien  of  the  agent  for  commissions, 
Mass.  319;  Holly  v.  Huggeford,  8  Pick,  advances,  and  other  charges,  and  the 
(Mass.)  73;  s.  c,  19  Am.  Dec.  303;  Black-  principal  may  follow  and  reclaim  them  so 
man  v.  Green,  24  Vt.  17;  Potter  v.  Den-  long  as  the  identity  is  not  lost,  subject  to 
nison,  10  111.  590;  Fahnestock  v.  Bailey,  the  rights  of  a  bona  fide  purchaser  for 
3  Mete.  (Ky.)  48;  s.  c,  77  Am.  Dec.  161;  value.  Where  a  firm  of  commission- 
Beach  9.  Forsyth,  14  Barb.  (N.  Y.)  499;  merchants,  which  was  insolvent,  for  the 
Benny  9.  Rhodes,  18  Mo.  147;  Benny  v,  purpose  of  protecting  its  principals, 
Pegram,  18  Mo.  191.  opened  a  bank  account  in  the  name  of 
A  principal  consigned  wheat  for  sale  to  the  firm,  with  the  word  '*  agent'*  added, 
his  factor,  who  accepted  a  draft  against  the  bank  having  knowledge  of  such  pur- 
it.  The  factor  sold  the  wheat  and  lent  pose,  and  deposited  to  the  credit  of  that 
the  money  to  S.,  who  promised  to  return  account  the  proceeds  of  sales  of  goods  of 
it  before  the  draft  was  due.  The  draft  a  principal,  and  upon  settlement  gave  to 
was  not  paid.  Held^  that  the  principal  him  a  check  for  the  balance  belonging  to 
could  recover  the  money  from  S.,  as  the  him;  held^  that  the  bank  had  no  right  to 
proceeds  of  the  wheat  belonged  to  him  charge  against  the  account  an  individual 
until  the  draft  was  paid.  Sheffer  v,  debt  of  the  firm,  even  with  its  consent: 
Montgomery,  65  Pa.  St.  329.  See  Farm-  that  the  right  of  the  principal  was  not  af- 
ers',  etc.,  Bank  v.  King,  57  Pa.  St.  202;  fected  by  the' fact  that  the  agents  used 
Pitts  V.  Mower,  18  Me.  361.  the  specific  proceeds  of  the  sales  and  de- 
If  the  goods  are  in  the  factor's  hands  posited  other  moneys  to  make  up  the 
so  as  to  make  it  appear  that  they  were  amount  so  used;  that  such  deposits,  be- 
his  property,  the  principal  may  lose  the  ing  substituted  for  the  original  proceeds, 
goods.  Hamilton  z/.  Bell,  10  Exch.  545;  became  impressed  with  the  trust,  and 
Lrvesay  v.  Hood,* 2  Camp.  83;  Shaw  v,  subject  to  the  same  equities.  Also  held, 
Harvey,  x  Ad.  &  El.  920.  it  was  immaterial  that  the  proceeds  of 
Where  a  factor  keeps  the  funds  arising  sales  of  goods  belonging  to  other  princi- 
from  his  business,  as  such,  separate  from  pals  were  deposited  in  the  same  account; 
his  individual  funds,  by  depositing  in  that,  in  the  absence  of  proof  to  the  con- 
bank,  to  a  separate  **  brokerage  account,"  trary,  the. presumption  was  that  the  fund 
the  drafts  received  for  goods  sold  for  his  was  adequate  to  protect  all  interests,  and 
customers,  the  fact  that  these  drafts  in-  the  check  operated  as  a  setting  apart  of 
elude  his  commissions  on  such  sales  is  so  much  to  satisfy  the  claim  of  Uie  princi- 
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sights  of  Frinfllpali.  MERCHANTS.  jMtor  of  8ov«ral-€«Mna  Agoat. 

Factor  of  Several  Principals. — ^A  factor  may  sell  the  goods  of 
different  principals  in  one  sale,  and  has  authority  to  take  a  note 
for  the  whole  sum  from  the  purchaser,  and  may  hold  the  note  for 
the  benefit  of  his  principals.^ 

GenereU  Agent. — ^A  factor  known  as  such  is  a  general  agent,  and 
consequently  his  principal  is  bound  by  any  contract  he  may  make 
in  his  name  in  the  line  of  his  business,  even  where  he  violates  his 
private  instructions.^ 

pal  to  whom  it  was  delivered.    Baker  v.  ty,  129  Mass.  301;  s.  c,  37  Am.  Rep. 

N.  Y.  Nat.  Exch.  Bank,   100  N.  Y.  31;  *  356. 

Voigt  V,  Lewis,  14  Bankr.  Reg.  543.  Bat  where  he  takes  in  payment  one 

Where  a  factor  becomes  bankrupt  the  note  for  the  whole  payable  to  himself,  he 

principal  may  recover  his  goods  when  un-  will  not  perse  render  himself  liable.    ^u:h 

sold,  or  when  sold,  if  the  proceeds  are  principal  is  left  to  his  own  remedy  against 

invested  in  other  goods  which  can  be  dis-  the  debtor  in  cases  where  the  note  does 

tinguished,  or  where   the    proceeds    in  not  work  as  an  extinguishment  of  the 

money  are  kept  separate  from  the  gen-  debt.     Corlies  v,  Cummings,  6  Cow.  (N. 

eral  funds  of  the  factor,  as  where  they  Y.)  i8r. 

are  deposited  in  a  separate  bank  account,  And  even  In  cases  where  the  original 

orin  separate  bags.  As  long  as  the  goods  indebtedness  is  merged  in  the  note,  the 

in  their  proceeds  can  be  discovered,  they  relation  of  the  factor  and  the  principal  is 

can  be  recovered  by  the  principal.    Scott  not  changed.      Goodenow  v.  Tyler,   7 

V.  Surman,  Willes.  400;   Hall  v.  Board-  Mass.  36. 

man,  14  N.   H.  38;  Price  v.  Ralston,  a  The  principal's  goods  in  the  hands  of 

DalL  (U.  S.)  60;  Denston  v.  Perkins,  a  a  factor  are  not  subject  to  attachment  for 

Pick.  (Mass.)  86;  Chesterfield  Mfg.   v.  the  factor's  debts,  even  where  he  sells  his 

Dehon,  5  Pick.  (Mass.)  7.  own  goods  in  connection  with  the  goods 

The  right  of  the  principal  to  recover  of  his  principal.    Whitfield  v.  Brand,  16 

his  goods  or  the  proceeds  is,  however,  M.  &  W.  a8a;  Carruthers  v.  Payne,  a  M. 

lost  if  they  cannot  be  traced.     In  such  &  P.  441. 

case  the  factor  becomes  personally  in-  Where  according  to  a  custom  of  trade 

debted.     Ward    v,    Brandt,   11 '  Martin  the  factor  took  one  note  in  payment  of 

(La.),  331;  s.  c,  13  Am.  Dec.  35a.  goods  belonging  to  several  principals. 

The  mere  act  of  selling  goods,  obtained  and  discounted  it  for  the  benefit  of  his 

from  an  unauthorized    agent,  with   no  principals,  it  was  held  that  by  this  act  he 

knowledge  of   the  principal's  title,  will  made  himself  personally  liable.   Johnson 

not  render  a  factor  liable  for  a  conver-  v.  O'Hara,  5  Leigh  (Va.),  456. 

sion.    Roach  v,  Turk,  9  Heisk.  (Tenn.)  9.  Story  on  Agency,  §  131;  Lobdell  v, 

708.  Baker,   i   Mete.  (Mass.)  193;   s.  c,  35 

1.  Roosevelt  v.   Doherty,  ia9  Mass.  Am.  Dec.  358;  Daylight  Burner  Co.  v. 

301;  s.  c,  37  Am.  Rep.  356;  Goodenow  Odlin.  51  N.  H.  56;  s.  c,  la  Am.  Rep. 

V.Tyler,  7  Mass.  36;  Chesterfield  Manuf.  45;    Dias  v,    Chickering,  64  Md.   348; 

Co.  V.  Dehon,  5  Pick.  (Mass.)  7;  West  Higgins  v.  McCrea,  6  Supr.  Ct.  Repr. 

Bojlston  Manuf.  Co.  v.  Searle,  15  Pick.  557. 

(Mass.)  aas;   Hapgood  v.  Batcheller,  4  But  a  person  dealing  with  a  factor  or 

Mete.  (Mass.)  573;  Hamilton  v.  Cunning-  broker  is  bound  to  know  that  by  law  a 

ham.  2  Brock.  (U.  S.)  350;  Corlies  v,  factor  or   broker,   although    a   general 

Cummings.  6  Cow.  (N.  Y.)  181;  Beawes  agent,  is  not  clothed  with  authority  to 

Lex  Merc.  (5th  Ed.)  45.  pledge,  deposit,  or  transfer  the  property 

So  a  factor  may  sell  his  own  goods  with  of  his  principal  for  his  own  debts;  and  if 

those  of  his  principal,  and  take  a  note  he  receives  such  a  deposit  or  pledge  the 

which  includes  the  amount  due  for  both,  title  is  invalid,  and  the  property  may  be 

Hapgood  V.  Batcheller,  4  Mete.  573.  reclaimed  by  the  principal.    And  in  such 

Where  a  factor  under  an  entire  contract  a  case  it  is  wholly  immaterial  whether 

for  a  gross  sum  sells  goods,  some  of  the  pledgee  knew  that  the  party  with 

which  belong  to  himself  and  some  to  his  whom  he  was  dealing  was  a  factor  or 

principal,  the  principal  cannot  maintain  broker,  or  not    Story  on  Agency,  g  aas; 

an  action  against  the  purchaser  for  the  Kauffmanv.  Beasley.  54  Tex.  563:  Muller 

value  of  his  goods.     Roosevelt  v.  Doher-  v,  Pondir,  6  Lans.  (N.  Y.)  473. 
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Itoflaitioii. 


COMMON. 


D«fliiiti«a. 


COmOV. — I.  A  profit  which  a  man  has  in  the  land  of  another; 

as  to  feed  his  beasts,  catch  fish,  dig  turf,  cut  wood,  or  the  like. 
It  is  chiefly  of  four  sorts:  common  of  pasture,  of  piscary,  of  tur- 
bary, and  of  estovers.  It  may  also  be  either  appendant,  appurte- 
nant,  or  in  gross.  ^ 

2.  Belonging  equally  to  more  than  one;*  public,^  ordinary. 

1.  2  Bla.  Com.  32.    Commons  are  little  16  Mo.  182;  State  v.   McReynolds,    6x 

known  in  the  United  States,  though  there  Mo.  210;  Fair  v.  Pub.,  Schl.,  39  Mo.  59; 

are  some  regulations  and  decisions  on  Vasquez  v,  Ewing,  42  Mo.  247;  Chou- 
the  subject,     i  Bouv.  Inst  1644.     There  .  teau  v.  Eckhart,   2   How.   (U.  S.)  344; 

are  a  few  instances  in  this  country  of  Mackay  v,  Dillon,  4  How.  (U.  S.)  421: 

true  commons,  where  the  right  to  the  Carondelet  v.  St.  Louis,  i  Blk.  (U.  S.) 

profits  of  certain  public  or  proprietary  179;  Glasgow  v,  Hortiz,  i  Blk.  (U.  S.) 

land  was  vested  in  the  inhabitants  of  a  595;  Dent  v.  Emmeger,  14  Wall.  (U.  S.) 

certain  town  or  city.     The  law  on  the  358;  Lovell  r.  Strobel,  89  111.  370;  Hops 

subject  of  these  rights,  which  is  only  of  v,  Hewitt,  97  111.  498. 

little  more  Chan  antiquarian  or  local  in-  8.  "  Common  control,*'  in  the  first  sec- 

terest  and  value,  will  be  found  in  the  fol-  tion  of  the  act  of  Congess  Feb.  4, 1887,  to 

lowing  cases:  Van  Rensselaer  v.  Rad-  regulate  commerce,  means  "  a  control  to 
diflfe.  10  Wend.  (N.Y.)  639;  Watts  ?/.  Cof. 
fin,  II  Ins.  (N.Y.)495;  Leyman  v,  Abeel, 
16  Ins.  (N.  Y.)  30;  Livingston  v.  Ten 
Broeck,  16  Ins.  (N.  Y.)  14;  Rogers  v. 
Jones,  I  Wend.  (N.  Y.)  237;  Smith  v, 
Floyd,  18  Barb.  (N.  Y.)  522;  Westn. 
Univ.  V,  Robinson,  12  S.  &  R.  (Pa.)  29; 

Carr  v.  Wallace.  7  Watts  (Pa.),  394;  Bell  v.  Smith.  4  Cr.  C.  C.  635. 

V,  O.  &  Pa.  R.  Co.,  25  Pa.  St.  161;  AUe-  Oammon  SehooL — A  public  school;  a 

ghany  v.O,  &   Pa.  R.  Co.,  26   Pa.  St.  free  school;  one  not  confined  to  a  class, 

355;    Thomas    v.    Marshfield,    10  Pick,  but  open  to  all  in  a  certain  locality.     Le 

(Mass.)  364.  Conteulx  v.  Buffalo,  33  N.  Y.  333;  Jcn- 

In  many  cities  and  towns  of  Massa-  kins  v,  Andover,  103   Mass.  94;   Roach 

chusetts  there  were  set  apart  at  their  v.  The  Board.  7  Mo.  App.  567.     **  They 

foundation  tracks  of  land  for  the  general  are  supported  by  general  taxation,  are 

use  of  the  inhabitants,  which  were  vari-  open  to  all,  free  of  expense,  and  are  un- 

ously    called    "commons,"     "common  der  the  immediate  control  and  superin- 

lands,"  "general  fields,"  the  title  to  which  tendence  of  agents  of  each  town  and  city." 

was  a  join  tone  in  the  inhabitants  or  propri-  Merrick  v,  Inhabs.  of  Amherst,  12  Allen 

etors.     Rogers  z/.  Goodman,  2  Mass.  475;  (Mass.),    508.     A   Roman    Catholic    or* 

Marshfield   v,    Hawkes,   14  Mass.   440;  phans*  asylum  is  not  a  coiqmon  school. 


which  each  is  alike  subject,  and  by 
which  rates  are  prescribed  and  bills  of 
lading  given  for  the  carriage  of  goods 
over  both  routes  as  one."  ExparU  Koeh- 
ler,  30  Feb.  Rep.  870. 

8.  A  **  common  gaming  table"  was  held 
to  mean  a  public  gaming  table,  ip  U.  S. 


People    V.   Bradford,    13  Barb.   (N.  Y.) 
400. 

"  Common"  in  this  connection  is  said 
to  have  no  reference  to  the  studies  to  be 
taught.  Roach  z/.The  Board,  7  Mo.  App. 
567.     On  the  other  hand,  it  is  held  that 


Folger  V,  Mitchell,  3  Pick.  (Mass.)  396. 

In  White  v.  Smith,  37  Mich.  291, 
"common"  was  said  to  be  land  in  a 
town  or  city  belonging  or  dedicated  to 
the  public. 

.  The  term  is  also  applied  to  the  com- 
mon fields  of  the  French  and  Spanish  common  school  has  a  well-settled  signifi- 
villages  of  the  Louisiana  Territory,  cation,  and  is  never  applied  to  higher 
"  The  inhabitants  of  Upper  Louisiana  seminaries  of  learning,  such  as  incorpo- 
resided  in  villages  almost  exclusively  and  rated  academies  and  colleges.  Merrick 
cultivated  common  fields,  enclosed  by  v.  Inhabs.  of  Amherst,  12  Allen  (Mass.), 
only  one  fence;  each  person  who  culti-  508.  "  Without  being  able  to  give  any 
vated  the  soil  having  assigned  to  him  by  accurate  definition  of  a  '  common  school.' 
the  syndic  of  the  town  a  certain  portion     it  is  safe  to  say  that  common  understand- 


of  land  to  cultivate."  These  common 
fields  were  confirmed  to  the  villages  by 
actof  Congress  June  13, 1812.  See,in  ref- 
erence to  them,  Mackey  v.  Dillon.  7  Mo. 


mg  is,  it  is  a  school  that  begins  with  the 
rudimental  elements  of  an  ^education, 
whatever  else  it  may  embrace,  as  contra- 
distinguished from  academies  and  uni- 


7;  Swartz  V.  Page.  13  Mo.  603;  Robbins    versities  devoted  exclusively  to  teaching 
V.  Eckler,  36  Mo.  494;  Harrison  v.  Page,     advanced  pupils  in  the  classics,  and  in  all 


Sttottta.                             COMMON  LAW.  JMalttoL. 

3.  Habitual.^ 

COnOV  LAW. — The  common  law  includes  those  principtes, 
usages,  and  rules  of  action  applicable  to  the  government  and 
security  of  person  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the  will  of 
the  legislature.^ 

the  higber  branches  of  study  usually  in-  the  unlawful  or  malicious  tearing  of  such, 

cloded  in  the  curriculum  of  the  colleges."  State  v,  Farraud,  3  Halst.  (N.  J.)  353. 

Powell  V.  Board  of  Education,  97  III.  378.  Connunn  Labor,  in  acts  forbidding  secu- 

The  words  are  used  with  this  meaning  in  tar  work  on  Sunday,  means  habitual  or 

the  expression  ''common-school  educa-  usual  employ mepL    Cincinnati  v.  Rice, 

don."  15  Ohio,  225;  Voglesong  v.  State,  9  Ind. 

CgwMtt  Btvir. — A  sewer  laid    by  a  112;  Folu  v.  State,  33  Ind.  215.    The 

city,  not  only  to  carry  off  sewage  from  simple  making  of  a  contract  is  not  com- 

the  streets  and  houses,  but  also  to  divert  moo  labor.     Horacek  v,  Keebler,  s  Neb. 

the  waters  of  a  brook,  is  a  common  sewer  355;  Bloom  v.  Richards,  2  Ohio,  St  368; 

within  the  provisions  of  a  charter  author*  Johnson  v.  Brown,  13  Kan.  529.     Nor 

tztng  the  city  to  lay  such.     Bennett  v.  is  gaming.      State  v.   Conger,  14  Ind. 

New  Bedfofxl,  no  Mass.  434.  396. 

1.  The  word  is  used  in  this  sense  Oomium  Plsas. — All  civil  actions  be- 
in  such  phrases  as  common  barrator,  jween  subject  and  subject.  3  Bl.  Com. 
common  drunkard,  common  gambler,  40.  Such  as  are  brought  by  private  per- 
common  seller  of  intoxicating  liquors,  sons  against  private  persons,  or  by  the 
etc.,  as  to  which  see  the  articles  on  the  government  where  the  cause  of  action 
leveral  offences  to  which  they  correspond,  is  of  a  civil  nature.  Dallett  v.  Feltus,  7 
A  common  thief  is  one  who  has  been  re-  PhiIa.^(Pa.)  628. 

peatedly  convicted  of  larceny.  What  shall  Ceauum  Procssdlng,  in  an  act  defining  a 

constitute  one  a  common  thief  is  defined  civil  action  as  "  a  common  proceeding  in 

in  some  Sutes  by  statute.     In  MassaehU'  a  court  of  justice  by  one  party  against 

ir/ilr  it  is  "  every  person  who  shall  be  con-  another  for  the  enforcement  or  protec- 

victed  at  the  same  term  of  three  distinct  tion  of  a  private  right,  or  the  redress  or 

larcenies."    Hoggett  f.  Comm.,  3  Mete,  prevention  of  a  private  wrong,"  means 

4S7;Coinm.  v.  Hope,  22  Pick.i.  A  similar  "  that  kind  of  proceeding  which  is  insti- 

meaning  is  given  to  "common  utterer  of  tuted  and  conducted  in  a  manner  common 

counterfeit  coin."    Murray  v.  Comm.,  13  to  other  civil  actions."    Brown  v.  Crego, 

Mete.  Mass.  516;  4  BI.   Com.   100.     In  29  Iowa,  323.                                 -^ 

i/ary£M^tbe  term  "common  thief"  has  GomBum  Tools  of  a  debtor,  which  are 

a  meaning  similar  to  the  other  parallel  by  statute  exempt  from  levy  and  sale  on 

terms  enumerated  above.     A  former  con-  execution,  do  not  include  a  lawyer's  11- 

victiott  is  not  necessary  to  constitute  this  brary.     Lenoir  v.  Weeks,  20  Ga.  596. 

offence;    the  act  only  requires  that  the  S.  x  Kent's  Com.  533. 

person  shall  be  habitually  and  by  practice  A  system  of  elementary  principles  and 

t  thief.    World  v.  State,  50  Md.  49.  of  general  judicial  truths  which  are  con- 

'^^ — f    AMBiaaess. — The    legal  evi-  tinually  expanding  with  the  progress  of 

dences  of  the  translation  of  property,  society,  and  adapting  themselves  to  the 

whereby  every  person's  estate  is  assured  gradual  changes  of  trade  and  commerce 

to  bim,  and  all  controversies,  doubts,  and  and  the  mechanic  arts,  and  the  extgen- 

difficulties  are  either  prevented  or  remov-  cies  and  usages  of  the  country.     Peirce 

ed.    These  are  of  four  kinds:  by  matter  v.  Proprietors  of  Swan  Point  Cemetery, 

in  pais  or  deed,  by  matter  of  record,  by  10  R.  1.  227:  s.  c,  14  Am.  Rep.  667. 

special  custom,  by  devise.    Whar.  L.  L.;  State  CoiirtB. — In  the  several  States  of 

2  Bla,  Com.  a9a  the   Union    the    term    "  common    law"* 

A  written  instrument  whereby  A  ac-  means  both  the  common  law  of  England 

knowledged  the  receipt  from  B  of  four  as  opposed  to  written  or  statute  law  and 

bushels  of  rye.  to  be  sown,  for  which  he  the  statutes  passed  before  the  emigration 

was  to  return  four  and  one  half  bushels,  of  the  first  settlers  of  America.    Patter- 

A  not  to  sell  the  crop  without  the  restric-  son  v.  Winn,  5  Pet.  (U.  S.)  241 ;  Com- 

tion  that  B  should  be  paid  out  of  it,  is  mon wealth  v.  Leach,  i  Mass.  61;  Cobum 

not  an  aasoraace  within  an  act  punishing  v.   Harvey,   18  Wis.  147;    O'Ferrall    v. 
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Simplotl,  4  Iowa,  341;  Powell  v.  Brandon, 
24  Miss.  343;  State  v,  Cummings,  33 
Conn.  260. 

The  common  law  constitutes  the  basis 
of  the  State  jurisprudence  except  as 
modified  by  statute.  Van  Maren  v, 
Johnson,  15  Col,  308;  Bogardus  v. 
Trinity  Church,  4  Paige  (N-  Y.).  178; 
Horton  r.  Sledge,  29  Ala.  478;  Sibley  v, 
Williams.  3  Gill  &  J.  (Md.)  62;  Card  v. 
Grimman,  5  Conn.  168.  But  only  so 
far  as  it  conforms  or  is  applicable  to 
our  institutions  and  form  of  government. 
Boyer  7^.  Sweet,  3  Scam.  (111.)  120;  Mid- 
dleton  V,  Pritchard,  3  Scam.  (111.)  510; 


stitution  refers  to  the  common  law  of 
England,  and  is  used  in  distinction  from 
equity  or  admiralty  jurisdiction.  Par- 
sons V,  Bedford,  3  Pet.  (U.  S.)  446;  U. 
S.  V,  Wanspn,  i  Gall.  (U.  S.)  20. 

Sngllih  Conmum  Law. — Generally  the 
Euglish  common  law  as  used  in  the 
United  States  Comprises  the  immemorial 
customs  declared  by  the  courts  and  par- 
ticular local  customs;  the  law  merchant, 
or  that  part  not  defined  by  statute  and 
the  canon  and  ecclesiastical  law.  Edie 
V,  East  India  Co..  2  Burr.  1216;  Bameti 
V,  Brand&o,  6  Man.  &  Gr.  630;  Cook  v, 
Renick,  19  111.  598;  Donegan  v.  Wood, 


Lindsley  v.  Coats,  i  Ohio,  245;  Barlow  49  Ala.  242;  Crump  v.  Morgan,  3  Ired. 

V.  Lambert,   28    Ala.   704;    Wagner  r.  Eq.  (N.  Car.)  9;  Le  Barron  v.  Le  Barron. 

Bissell,  3  Iowa,  396;  Stout  v.  Keyes,  2  35  Vt.  365. 

Dougl.  (Mich.)  184;  Morgan  v.  King,  30  8eope. — The  common  law  develops  new 
Barb.  (N.  Y.)  9.  principles  and  extends  old  on^  by  anal- 
All  the  States  except  'Louisiana  have  ogy,  so  adapting  itself  to  changes  in 
in  some  form  or  other  adopted  the  com-  times  and  circumstances.  Jacob  v.  State, 
mon  law.  Sawyer  v.  E.  Steamboat  Co.,  3  Humph.  493;  Hightowerr.  Fitzpatrick's 
46  Me.  400.  In  Illinois^  Indiana^  Ohio,  Heirs,  42  Ala.  597. 
Iowa,  and  Nevada  by  statute.  O'Ferrall  Preramad  Eziitanoe.— Unless  the  con- 
tf.  Simplott,  4  Iowa,  381;  State  v.  Two-  trary  is  proved,  the  common  law  is  pre- 
good,  7  Iowa,  252;  Hamilton  v.  Knee  sumed  to  exist  in  the  original  colonial 
land,  I  Nev.  40;  Crawford  v.  Chapman,  States.  Brown  v,  Pratt,  3  Jones  Eq. 
17  Ohio,  452;  Dawson  v,  Coffroan,  23  (N.  Car.)  202;  Stokes  t/.  Maken,  62  Barb. 
Ind.  220;  Fisher  v,  Deering,  60  111.  114.  (N.  Y.)  145;  White  v,  Knapp,  47  Barb. 
The  sutute  in  Okio  was  subsequently  re-  (N.  Y.)  549;  Crouch  v.  Hall.  15  111.  263; 
pealed.  In  Cd/i/omia  a,nd  Tennessee  tht  Titus  v.  Scantling,  4  Blackf.  (Ind.)  89; 
courts  have  held  that  the  common  law  Walker  v.  Walker,  41  Ala.  353;  Thomp- 
governs,  and  that  rules  created  by  the  son  v.  Monrow,  2  Cal.  99;  Shepherd  v. 
English  law  since  its  adoption  are  to  be  Nabors,  6  Ala.  631.  So,  too,  of  Sutes 
disregarded.  Porter  v.  State,  Mart.  &  the  population  of  which  has  been  formed 
Yerg.  (Tenn.)  226;  Johnson  v.  Fall,  6  by  emigration  from  the  original  States. 


Cal.  359. 

Whatever  of  the  common  law  was 
broi^ght  over  by  the  colonists,  such  stat- 
utes passed  since  the  emigration  since 


Louisiana^  Florida,  and  Texas  are  ac- 
cordingly exceptions.  Norris  v.  Harris, 
15  Cal.  226. 

Pemanenej. — The  common  law.  as  es- 


adopted  in  practice  and  such  usages  as  tablished  by  decisions  of  courts,  has  the 

probably  originated  from   laws  of   the  force  of  the  law  of  the  land,  and  can  no' 

colonial  legislature  constitute  the  com-  be  changed  by  subsequent  rulings,  anc 

mon    law  of   Massachusetts   except   as  even  when  wrongly  applied,  if  rights  have 

changed  by  statute.     Commonwealth  v,  vested  under  such  decisions,  they  wlh 

Knowlton,  2  Mass.  530.  be  sustained.     Henry  v.  Bank  of  Salina 

The  courts  of  this  country  are  bound  5  Hill  (N.  Y.)  535;  Sydnor  v,  Gascoigne, 

to  enforce    all    the    clearly  established  11  Tex.  449;  Lamp  z^.  Hastings,  4  Greene 

principles  of  the  common  law  not  re-  (Iowa),  448;   Fisher  v.  Horicon  Iron  & 

pealed  by  statute,     Powell  v.  Brandon,  Mfg.  Co.,  10  Wis.  351;  N.  Y.,  etc.,  R 

24  Miss.  343.  Co.  V,  Ketchum.  34  How.  (N.  Y.)  302; 

F«d«ral   Courts. —The    courts    of   the  Thomason  v.  Dill,  34  Ala.  175;  Gray  v. 

United  States  conform  to  the  law  of  the  Gray,  34  Ga.  449;  Barn  v.  Wick,  6  Ohio 

States  where  they  are  situated.     People  St.  13;  Dugan  v.  HoUins,  13  Md.  149. 
V.  Folsom,  5  Cal.  374.     A  Federal  court        While  statutes  which  vary  the  common 

will  look  to  the  State  where  the  contro-  law  take  precedence  over  it  in  the  deci- 

versy  originated  in  deciding  upon  the  sion  of  a  case,  no  repeal  of  any  estab- 

assertion  of  a  common-law  right.  Wheat-  lished  rule  at  the  common  law  can  be 

on  V.  Peters,  8  Pet.  (U.  S.)658;  Kendall  made  by  implication  merely.     Goodwin 

V,  United  States,   I2  Pet.  (U.  S.)  524;  v.  Thompson,  2  G.  Gr.  329.     So  all  acts 

Lorman  w.  Clarke,  2  McLean  (U.  S.  C.  altering  or  making  any  innovation  on  the 

C),  568.  common  law  must  be  strictly  construed. 

The  Seventh  Amendment  to  the  con-  Hooper  v.  Mayor  of  Baltimore,  la  Md. 
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COmnTHICATS.— To  impart  mediately  or  immediately :  ^  to 
converse,* 

COUnTHICATIOV. — That  which  is  communicated  or  imparted.' 

COlOnJHITT. — A  society  of  people  living  in  the  same  place, 
under  the  same  laws  and  regulations,  and  who  have  common  rights 
and  privileges.* 

464;  Keech  v,  Baltimore  &  Wabash  R.  8.  Webster. 

Co.,  17  Md.  8a.     When,  however,  the  Under  a  statute  making  it  a  misde- 

legal  intendment  of  the  legislature   ap-  meaner  to  send  an  indecent  letter  and 

pears  plainly  and  obviously  in  contradic-  communication  to  a  female,  an  indict- 

tion  to  the  common  law,  the  latter  is  ment  for  sending  an  indecent  letter  or 

done  away  with.    State  v,  McGrew,  11  communication  is  not  bad.     "There  is 

Iowa.  nothing  incongruous  or  inconsistent  in 

Unless    made   exclusive,  the   remedy  describing  it  as  a  letter  and  communica- 
provided  by  a  sutute  is  cumulative  with  tion,  for  it  was  both."    Lorison  v.  State, 
one  already  existing  at  common  law.  9  Atl.  Rep.  (N.  J.>^oo. 
People  V.  Craycroft,  2  Cal.  243;  Candee  A  question,  contained  in  interrogator- 
s'. Hayward,  37  N.  Y.  653.  ies  for  the  deposition  of  a  witness  outside 

Proof. — Tradition,  usage,  reports, books  the  State,  whether  he  had  had  any  com- 

of  approved  authority,  furnish  the  proof  munications  with  the  defendant  on  the 

of  a  rule  at  common   law.    Common-  subject-matter  of  the  deposition,  and  if 

wealth  V.  Churchill.  2  Mete.  (Mass.)  118.  so  what  communications,  does  not  in- 

They  are  simply  evidence,  however,  and  dude  the  ground  covered  by  a  second 

most  be  clear  and  well  established.  Rob-  question,  whether  he    had  received  or 

en  V,  West,  15  Ga.  122;  State  v,   Bu-  seen  any  letters  respecting  the  same  mat- 

chanan,  5  H.  &  J.  (Md.)  35S.  ter.  and  if  so,  what  were  their  contents. 

The  rule  of  the  common  law  once  de-  The  terms  "  communications"  and  "  let- 
termined,  the  courts  will  take  judicial  ters'*  did  not  mean  the  same  thing.  Am- 
notice  of  its  introduction  to  this  country  herstBankt/.  Conkey,4  Mete. (Mass.)  459. 
and  to  the  original  States,  except  as  mod-  4.  Wharton's  Law  Lexicon, 
ified  by  statute,  and  that  it  was  put  in  Confldanoe  of  the  Comanmity. — A  phy- 
force  in  the  Northwest  Territories  by  the  sician  of  a  country  village  in  an  agree- 
ordinances  of  1787.  Statutes  changing  it  ment  transferring  his  practice  and  good- 
are,  however,  under  the  same  rule  as  all  will  to  another  physician  for  a  certain 
other  statutes.  Johnson  v.  Chambers,  sum,  stipulated  "that  no  other  physician, 
13  lad.  102.  for  the  space  of  four  years,  will  establish 

For  a  fuller  discussion  of  this  subject,  himself  in  this  place  as  a  competitor,  un- 

see  Wait's  Actions  and  Defences,  vol.  ii.,  less  the  increased  population  of  the  place 

p.  376.  should  warrant  it,  or  unless  the  purchaser 

1.  Under  a  statute  which  makes  a  rail-  should  commit  some  act  which  shall  for- 

road  company  li&ble  for  any  injury  done  feit  to  him  the  confidence  of  the  commu- 

to  any  building  or  other  property  by  fire  nity."  Held^  that  the  agreement  was  not 

communicat^  by  a  locomotive  engine,  too  uncertain  and  insensible  tp  support 

the  liability  of  the  railroad  is  not  con-  an  action.     "The  'community,'"  said 

fined  to  cases  where  the  very  particles  of  the  court,  "by  forfeiting  whose  confi- 

fire  which  fall  upon  and  kindle  the  flame  dence  the  plaintiff  was  to  lose  his  right 

in  the  building  injured  emanate  directly  to  recover  against  the  defendant,  inter- 

from  the  engine,  without  the  intervention  preted  according  to  the  subject-matter, 

of  any  other  object;  it  includes  all  injury  would  probably  be  held  to  be  the  popu- 

resalting  from   fire,  originating  in   the  lation    residing    in  the  village   and  its 

engine  and  extending  by  natural  and  or-  vicinity,  among    which    the   defendant 

dtnary  means.     Hart  v.  Railroad  Corp.,  practised  his  profession  at  the  time  of  his 

13  Mete.  (Mass.)  99;  Perley  v.  Eastern  contract  with  the  plaintiff.    Conduct  on 

R.  Co.,  98  Mass.  418;  Saffonl  v.  B.  &  M.  the  part  of  the  plaintiff,  which  should 

R.  Co.,  103  Mass.  584.  lead  to  a  forfeiture  of  the  confidence  of 

S.  A  law  requiring  the  officers  in  charge  the  community  in  him,  might  reasonably 
of  a  jury  to  be  sworn  not  to  communicate  be  construed  to  be  incompetency,  im- 
with  the  jurors  nor  to  permit  any  one  morality,  or  acts  of  such  a  nature  as  to 
else  to  communicate  with  them,  is  suffi-  induce  reasonable  persons  to  forbear  em- 
cieady  complied  with  where  the  officers  ploying  him  in  the  practice  of  his  pro- 
are  sworn  not  to  convcrsi  with  the  jurors,  fession."  Gilman  v.  Dwight,  13  Gray 
etc    Scotc  9.  State,  7  Lea  (Tenn.),  232.  (Mass.),  356,  359. 
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COmnnriTT  FBOFSBTT.    (See  also  Husband  and  Wife). 

Definition  and  Characteristics,  350.  Wife,  360. 

Origin  and  History,  354,  Rights,  Powers,  and  Liabilities  of  the 

Presumptions,  354.  Survivor,  361. 

Rights,  Powers,  and  Liabilities  of  the  Rights  of  the  Heirs,  363. 

Husband,  357.  Rights  of  Creditors,  364. 
Rights,  Powers,  and  Liabilities  of  the 

1.  BeflnitioiL  and  Characteristioa — Community  property  inclucles 
the  profits  of  all  the  effects  of  which  theiiusband  has  the  adminis- 
tration and  enjoyment,  either  of  right  or  in  fact,  of  the  produce 
of  the  reciprocal  industry  and  labor  of  both  husband  and  wife,  and 
of  the  estates  which  they  may  acquire  during  the  marriage,  either 
by  donations,  made  jointly  with  them  both,  or  by  purchases,  or  in 
any  other  similar  way,  even  although  the  purchase  be  only  in  the 
name  of  one  of  the  two,  and  not  of  both ;  because  in  that  case  the 
period  of  time  when  the  purchase  is  made  is  alone  attended  to,  and 
not  the  person  who  made  the  purchase.^  Conventional  commun- 
ity is  that  which  is  formed  by  express  agreement  in  the  contract 
by  marriage/-*  Legal  community  is  that  which,  in  the  absence  of 
any  agreement,  exists  by  force  of  law  as  soon  as  the  marriage  re- 
lation is  established.'    The  central  idea  of  the  community  system 

1.  Clark  V,  Norwood,  12  La.  Ann.  598.  Pixley  v.  Haggins»  15  Cal.  127;  Burton 

9.  La.  Civ.  Code.  2393.  v.  Lies,  21  Cal.  87;  Adams  v.  Knowlton, 

8.  Abb.  L.  Diet.  255.  22  Cal.  283;  Riley  v,  Pehl.  23  Cal.  70; 

What  If  and  Wliat  Ii  Kot  Commmiity  Succession   of   Planchet,   29  La.    Aon. 

Property. — All  property  acquired  by  the  520;  Repplier z'.  Gow,  i  La.  478;  Bostwick 

husband  or  wife  during  marriage  is  com-  v,  Gasquet,  11  La.  537:  Ford  v.  Ford,  i 

munity  property.     Hames  v.  Castro,    5  La.  207;  Forbes  v,  Forbes,  11  La.  Ana. 

Cal.  109;  Buchanan's  Estate,  8  Cal.  507;  326;  Webb  v.  Peck,  7  La.  Ann.  92;  Trox- 

Johnson  v,  Johnson,  11  Cal.  200;  Tustin  ler  v,  Colley,  33  La.  Ann.  425;  Smalley 

V.  Faught,  23  Cal.  237;  Johns  v.  Race,  v,  Lawrence,  9  Rob.  211;  Tally  v,  Heff- 

18  La.  Ann.  105:  Succession  of  Fortin,  10  ner,  29  La.  Ann.  583;  Dees  v.  Seale,  5 

La.  Ann.  739;  City  Ins.  Co.  z/.  The  Lizzie  La.   Ann.   688;  Chapman  v.   Allen,    15 

Simmons,  19  La.  Ann.  249;  T.  C.  Ry.  Tex.  278;  Love  v,  Robertson,  7  Tex.  6; 

Co.  V.  Burnett,  61  Tex.  638;  Durham  v,  s.  c,  56  Am.  Dec.  41;  Lott  v.  Keach,  5 

Williams,  32  La.  Ann.  162;  Chapman  v,  Tex.  394;  Houston  v,  Givil,  8  Tex.  240; 

Wordwarid,  16  La.  Ann.  167;  Fitzpatrick  Gilliard  v.  Chessney,  13  Tex.  337;  Zom 

tr.  Pope,  39  Tex.  315;  Parker  v.  Chance,  v.  Barber,  45  Tex.  519;  Wheat  v.  Owens, 

II  Tex.  513.  15  Tex.  243;  Story  v.  Marshall,  34  Tex. 

The  increase  of  animals  belongs  to  the  307;  Smith  v,  Boguet,  27  Tex.  507;  Routh 

community.     Bonner  v.  Gill,  5  La.  Ann.  v,  Routh,  57  Tex.  589. 
629  ;    Howard  v,   York,   20  Tex.   670;        It  is  immaterial  whether  the  property 

Bateman  v,  Bateman,  25  Tex.  270.  stands  in  the  name  of  both  of  them. 

Property  purchased  during  marriage,  Ramsdell  v.  Fuller,  28  Cal.  37;  Tally  v, 

whether  by  the  husband  or  wife,  is  com-  Hefifner,   29  La.   Ann.   583;  Huston  v. 

munity  property,  and  not  the  separate  Curl,  8  Tex.  240.      Or  of  the  husband, 

estate  of  the  purchaser,  unless  made  with  Buchanan  v.  Buchanan,  8  Cal.  507;  Sue- 

separate  funds.     Cox  v.  Miller,  54  Tex«  cession  of  Planchet,  29  La.  Ann.  '520; 

l6.    See  also  Althof  v,  Conheim,  38  Cal.  Hughey  v,  Barrow,  4  La.  Ann.  248;  La- 

330;  S.  P.  Martin,  52  Cal.  235;  Hussey  croix  v,  Derbigny,  18  La.  Ann.  27;  Le 

V.  Castle,  41  Cal.  239;  Peck  v,  Brumma-  Blanc  v,   Le   Blanc,   20  La.  Ann.  206; 

gim,  31  Cal.  440;  Ewald  v,  Corbett,  32  Zimpelman  v,  Robb,  53  Tex.  374.     Or  of 

Cal.  493;  Buchanan's  Estate,  8  Cal.  507;  the  wife.    Pixley  v,  Huggins,  15  Cal.  137; 

Johnson  v,  Johnson,  11  Cal.  30i;  Smith  Donald  v.  Badger,  23  Cal.  393;  Riley  v. 

9.  Smith,  13  Cal.  316;  Meyer  v.  Kinzer,  Pehl,  33  Cal.  70;  Mott  v.  Smith,  16  CaL 

IS  Cal.   347;  8.   c,   73  Am.    Dec.  539;  533;  Troxler  z'.  Colley,  33  La.  Ann.  425; 

Tompkins   r.   Tompkins,    is  Cal.    114;  Beigel  t'.  Lange,  19  La.  Ann.  1x2;  Love 
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V.  Robertson,  7  Tex.  6;  Wells  v.  Cochraa,  during  marriage.    Troxler  v,  Colley,  33 

13  Tex.  127.  La.  Ann.  425.    See  also  Gravenberg  v. 

The  defendant   before   his    marriage  Savoie,  8    La.    Ann.    499;  Morales    v, 

was  in  possession,  without  right,  of  a  Marigny,   14  La.   Ann.    855.      Compart 

tract  of  land;  and  after  his  marriage  he  Breaux  v,  Carmouche,  15  La.  Ann.  588. 

made  a  deed  and  gave  up  possession  of  Where  a  husband  bought  property  dur- 

a  portion  thereof  to  the  nghtful  owners;  ing  the  community,  paying  for  it  with 

and  induced  thereby,  the  owners  con-  his  separate  funds  under  circumstances 

▼eyed  the  fee  of  a  portion  of  said  land  clearly  showing  an  intention  to  buy  for 

to  the  defendant     Hel^^  that  the  land  his  separate  account,  held,  that  the  prop- 

thus  acquired  by  the  defendant  was  com-  erty  was  his  separate  estate.     Young  v. 

munity  property.    Pancoast  v.  Pancoast,  Young,  5  La.  Ann.   61 1.     See  Bass  v, 

57  Cal.  320.  Larche,  7  La.  Ann.  104. 

Lands  purchased  in  the  name  of  the  If  a  wife  desires  to  have  separate  prop- 
wife,  and  paid  partly  with  her  parapher-  erty  distinguished  from  community,  or  to 
nal  hinds  under  the  administration  of  the  make  an  exception  to  the  rules  which 
husband,  and  partly  with  funds  of  the  govern  purchases  during  coverture,  she 
community,  fall  into  the  community,  should  purchase  herself,  or  through  an 
Burns  v,  Thompson,  i  Southern  Rep'r  agent,  and  in  her  own  name.  Dees  v, 
(La.),  913^  Seale,  5  La.  Ann.  688;  Squier  v.  Stock- 
It  is  not  necessary  to  prove  that  prop-  ton,  5  La.  Ann.  742;  Shaw  v.  Hill,  20 
erty  is  in  fact  the  product  of  the  joint  La.  Ann.  531.  See  also  Stroud  t/.  Humble, 
efforts  of  husband  and  wife,  in  order  2  La.  Ann.  930;  Ellis  v.  Rush,  5  La. 
that  it  may  be  declared  community  estate.  Ann.  116;  De  Young  v.  De  Young.  6  La. 
If  it  is  acquired  after  marriage  by  efforts  Ann.  787 ;  Succession  of  Vanrensellaer, 
of  the  husband  alone,  but  not  by  gift,  6  La.  Ann.  803;  Metcalf  r.  Clark,  8  La. 
devise,  or  descent,  or  by  the  exchange  of  Ann.  286;  Clark  v,  Norwood,  12  La.  Ann. 
his  individual  property,  or  from  the  rents,  598;  Spalding  i/.  Godard,  15  La.  Ann. 
issues,  and  profits  of  his  separate  estate,  277;  Waterer  v,  Brumfield,  25  La.  Ann. 
it  belongs  to  the  community.  Lake  v.  210;  Reid  v.  Rochereau,  2  Woods,  151; 
Lake,  4  Pac  Repr.  (Nev.)  711.  Dendgre  v,  Den^gre,  30  La.  Ann.  Pt.  I. 

Land  purchased  after  the  death  of  the  275;  Durham  v.  Williams,  32  La.  Ann. 

wife  and  paid  for  with  community  funds  162;  Troxler  v,  Colley,  33  Lai  Ann.  425; 

becomes  community  property.    The  sur-  Merrick's  Succession,  35  La.  Ann.  296; 

viving    husband  and   children   hold  as  McCay  v,  Boatner,   22  La.  Ann.  435; 

tenants  in  common.     McAlister  v.  Far-  Fisk  9.  Flores,  43  Tex.  340;  McAfee  v. 

ley,  39  Tex.  552.  Robertsson,43Tex.  591 ;  Martin  f. Martin, 

A  crop  growing  at  the  time  of  the  dis-  52  Cal.  235;  Lake  c/.  Lake,  52  Cal.  428; 

solution  A  the  marriage  is  community  Remington  v.  Higgins,  54  Cal.  620;  Re 

property.      Harrell  v.   Harrell,   12   La.  Higgins.  65  Cal.  407. 

Ann.  549;  Wilcox  v.  Henderson,  9  La.  In  Texas  the  increase  of  all  separate 

Ann.  347.  property,  except  the  '*  increase  of  lands," 

fltpanta  and  Commwdty  PropsrtT-Bls-  is  community  property.    Magee  v.  White, 

tiagiddisd. — No  property  acquired  by  the  23  Tex.  191;  Mclntyre  v.  Chappell,  4 

wife  during  coverture  becomes  hersepa-  Tex.  187;  Love  v.  Robertson,  7  Tex.  6; 

rate  estate,  except  such  as  is  derived  by  s.  c,   56  Am.   Dec.  41;  Cartwright  v, 

gift,  devise,  or  descent;  all  acquired  in  Cartwright,    18  Tex.   626;   De  Blane  v, 

any  other  manner  is  community  property.  Lynch,  23  Tex.  25;  White  v.  Lynch,  26 

Eiell  V,  Dodson,  60  Tex.  331.  Tex.  Z95;  De  Garca  v.  Gal  van,  55  Tex. 

In  California  property  acquired  after  56;  Marx  v.  Lange,  61  Tex.  547;  Braden 

marriage  becomes  community  property,  v,  Gose,  57  Tex.  37.     But  see  Carr  v. 

unless  it  be  acquired  by  gift,  descent,  de*  Tucker,  42  Tex.  330. 

vise,  or  bequest,  or  on  the  credit  of  the  For  a  discussion  of  the  meaning  of  the 

teparate  esute.    Schuyler  v.  Broughton,  term  "increase  of  land,"  see  De  Blane 

II  Pac.  Rep.  719.    But  the  rents,  issues,  v.  Lynch,  23  Tex.  25;  Forbes  v.  Dunham, 

and  profits  of  the  separate  estate  remain  24  Tex.  612;  Portis  v.  Parker,  22  Tex. 

separate  propeny.    Shumway  v.  Leakey,  702;  Bateman  v,  Bateman,  25  Tex.  270; 

8  Pac.  Rep.  12;  /»  rr  Higgins,  4  Pac.  Carr  v.  Tucker,  42  Tex.  337;  White  v. 

Rep.  389.  Lynch,  26  Tex.  195. 

Where  a  man  purchased  property  at  In  Smith  v,  Bailey,  i  S.  W.  Repr.  627,^ 

a  partition  sale,  and  paid  for  it  by  means  the  court  said:  '*  Several  principles  well 

of  his  heritable  share,  held^  that  It  was  settled  by  this  court  come  to  our  aid  in 

hk  separate  propeny,  and  that  it  did  not  passing  upon  this  question.     First,  the 

become  community  as  property  acquired  pn>fits  arising  from  an  investment  of  a 
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married  woman's  property  become  the  during   coverture,   the    community  can 

community  estate  of  herself  and  husband,  only  be  allowed  the  actual  cost  of  the 

Braden  v,  Gose,  57  Tex.  41;  Green  v,  improvements,    although    the    property 

Ferguson.   62   Tex.   529 ;    Epperson    t/.  may  have  increased   in  value. '  Succes- 

Jones,  6  Tex.  Law  Rev.  86;  Cleveland  v.  sion  of  McClelland,  14   La.  Ann.   762  ; 

Cole  (Galveston  Term,  1886).     Another  Depas  v.  Riez.  2  La.  Ann.  30;  Childers 

principle,  equally  well  settled,  is  that  the  v,  Johnson,  6  La.  Ann.  634;  Rice  v.  Rice, 

wife's  separate   property  may  undergo  21  Tex.  58. 

mutations  and  changes,   yet  retain    its        If  the  husband  use  his  separate  funds 

separate  character;  but  the  proof  to  trace  to  benefit  and  enrich  the  community,  it 

and  identify  it  in  its  changed  condition  will  constitute  a  debt  of  the  community 


must  be  clear  and  satisfactory.  Love  v, 
Robertson,  7  Tex.  6;  Rose  v,  Houston, 
II  Tex.  326;  Chapman  v.  Allen,  15  Tex. 
278;  Philipowski  v,  Spencer,  63  Tex.  604. 
It  is  also  true  that,  to  the  extent  that  the 
wife's  separate  means  enters  into   the 


in  favor  of  the  husband  or  his  succession 
to  the  amount  of  the  fund  used.  Den^gre 
V,  Den&gre,  30  La.  Ann.  Part  I.  275; 
Merrick's  Succession,  35  La.  Ann.  296. 

Where  a  man,  before  marriage,  pur- 
chased  real  estate,  which   increased   in 


purchase  of  other  property,  the  latter  is  to  value  afterwards,  and  upon  which  com- 
be treated  as  her  separate  estate;  and  the  munity  funds  were  expended,  keld^  that 
same  rules  apply  to  the  community  prop-    it  was  separate  property  which  could  be 

disposed  of  by  will,  but  that  this  separate 
estate  could  be  charged  with  the  com- 
munity money  expended  on  it.  Patton's 
Est.  Myr.  Cal.  241.  See  also  Moore  v, 
Stancet,  36  La.  Ann.  819. 

Merchandise  which  was  not  acquired 


erty  and  the  husband's  separate  estate. 
See  also  Claiborne  v.  Tanner,  18  Tex«69; 
Braden  v,  Gose,  57  Tex.  37;  Parker  v. 
Coop,  60  Tex.  112;  Schuyler  v,  Brough- 
ton,  II  Pac.  Repr.  (Cal.)  719. 

Property  purchased  during  coverture 
by  a  wife  with  the  rents  and  profits  of  her    by  the  wife,  either  by  gift,  devise,  or  de 
separate  estate  are  not  subject  to  any    scent,  nor  by  the  exchange  of  property 
marital  rights  of  her  husband.     Woffen-     thus  acquired,    nor  by  money  derived 
den  V,  Charouleau,  11  Pac.  Repr.  (Ariz.)    through  the  sale  of  property  thus  acquired, 
117. 


Under  the  statute  of  1865  the  rents, 
issues,  and  profits  of  a  married  man's 
separate  estate  do  not  become  common 
property  with  his  wife.  Lake  v.  Lake,  4 
Pac.  Repr.  (Nev.)  711;  Lake  v.  Bender, 
18  Nev.  361. 

In  California  the  increase  and  profits 
of  the  separate  estate  of  husband  and 
wife  are  separate  property.  George  v. 
Ransom,  15  Cal.  322;  s.  c,  76  Am.  Dec. 
490;  Lewis  V.  Johns,' 24  Cal.  629;  s.  c, 
85  Am.  Dec.  49;  Spear  v.  Ward.  20  Cal. 
674;  Marlow  v.  Barlew,  53  Cal.  459; 
Beaudry  v.  Felch,  47  Cal.  183;  Smith  v. 
Smith,  12  Cal.  224;  s.  c,  73  Am.  Dec.  533; 


but  which  was  purchased  by  the  wife  with 
money  borrowed  upon  the  faith  of  her 
separate  property  as  security,  is  not  the 
separate  property  of  the  wife,  but  the 
community  property  of  the  husband  and 
wife.  The  transaction  is  not  equivalent 
to  an  exchange  of  the  wife's  separate 
property  for  the  merchandise.  Heiden- 
heimer  v.  McKeen,  63  Tex.  229. 

A  wife  furnished  her  husband  with  a 
bale  of  hay  raised  on  community  land,  and 
a  sum  of  money,  both  of  which  she  sup- 
posed were  separate  estate,  to  purchase 
a  piano  for  their  daughter.  He  purchased 
the  instrument,  paying  therefor  in  cash 
nearly  all  the  money  he  had  so  received 


Est.  of  Higgins,  65  Cal.  407.     Compare    on  account,  and  drew  a  draft  on  his  com- 


Lewis  V.  Lewis,  18  Cal.  654. 

Loans  made  to  the  wife  upon  the  faith 
of  her  separate  property  are,  in  Califor- 
nia^ separate  property,  Schuyler  v. 
Broughten,  11  Pac.  Rep.  (Cal.)  719. 


mission-merchant,  to  whom  the  bale  of 
hay,  with  other  hay,  had  been  consigned, 
for  the  balance.  About  fifteen  years  before 
that,  the  wife  had  received  quite  a  large 
sum  of  money  from  her  father's  estate, 


But  in  Texas  they  are  community  prop-  but  there  was  no  evidence  that  that  which 

erty<     Heidenheimer  v,  McKeen,  63  Tex.  had  been  expended  on  account  of  the 

229.  purchase  of  the  piano  was  a  portion  of 

In  Louisiana  the  increase  of  separate  that  identical  money,  nor  was  there  any 


property  becomes  community  property. 
Fisher  v,  Gordy,  2  La.  Ann.  762;  Webb 
V,  Peet,  7  La.  Ann.  92;  Glenn  v,  Elam, 
3  La.  Ann.  611;  Werner  v,  Kelley,  9  La. 
Ann.  60.  But  see  Waterer  v,  Bnimfield, 
25  La  Ann.  210. 

Where  improvements  are  made  on  the 
separate  estate  of  one  of  the  spouses. 


evidence  to  show  from  what  particular 
source  she  derived  it.  The  inference 
drawn  from  the  facts  was  that  it  was  the 
proceeds  of  property  in  which  the  money 
acquired  by  the  death  of  her  father  had 
been  invested,  and  which  had  become 
community  property*  Neither  was  there 
any  evidence  to  show  out  of  what  specific 
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money  the  draft  was  paid.     Held^  that  land  was  offered  to  have  then  entitled 

the  piano  was  community  property,  and  either  the  husband  or  the  wife  to  demand 

D0(  the  separate  estate  of  the  wife.    Con-  it,  upon  equitable  principles  or  under  the 

nor  V.  Hawkins,  3  S.  W.  Repr.  (Tex.)  520.  terms  of  the  law ;  and  the  subsequent  grant 

The  earnings  of  both  husband  and  wife  to  the  husband  was  held  to  be  his  separate 
are  community  property.  61  Tex.  643;  property,  upon  the  ground  that  the  con- 
Isaacson  V.  Mentz,  33  La.  Ann.  595 ;  Meh-  sideration  passed  from  him  alone,  and 
nert  v.  Dietrich,  36  La.  Ann.  390;  Pren-  not  from  both  him  and  the  deceased  wife, 
dergast  v.  Cassidy,  8  La.  Ann.  96;  Ford  v.  In  other  cases,  in  which  the  death  of  the 
Brooks,  35  La.  Ann.  157:  Fuller  v.  Fer-  wife  occurred  subsequently  to  a  substan- 
^uson,  26  Cal.  547;  Meyer  v.  Kinzer,  12  tial  compliance  with  the  conditions  upon 
Cai.  252;  s.  c,  73  Am.  Dec.  538.  Com-  which  the  grant  was  offered,  it  has  been 
fare  Marlow  v,  Barlew,  53  Cal.  459;  decided  that  it  was  community  property. 
Fisk  V.  Flores,  43  Tex.  340.  Yates  v,  Houston,  3  Tex.  433;  Wilkinson 

If  a  wife  purchases  property  with  her  v.  Wilkinson,  20  Tex.  237. 
earnings,  it  is  community  property,  un-         "  The  true  test,  as  we  deduce  from  the 

less  it  is  proven  that  the  husband  intended  authorities,  is  this:    First,  Did   the  sur- 

10  give  her  the  proceeds  of  her  earnings;  viving  husband  receive  the  grant  by  rea* 

in  such  a  case  the  property  would  be  3ie  son  of  such  emigration,  settlement,  and 

separate  property  of  the  wife.     Johnson  residence  on  his  own  part  as  would  under  • 

7'.  Rarford,  39  Tex.  242.  the  law  entitle  him  to  it  independent  of 

Where  a  husband  took  out  a  life-assur-  his  status  as  a  married  man  at  the  date 

ance  policy  in  favor  of  his  wife,  held^  that  of  his  wife's  death  ?    If  so,  it  was  his  sep- 

the  proceeds  do  not  become  a  part  of  the  arate  property. 

commanity,  but  belong  exclusively  to  the        **  Second.  Was  the  increased  quantity 

wife  and  her  heirs.    Succession  of  Bofen-  of  land  over  that  to  which  a  single  man, 

schen,  29  La.  Ann.  71 1.  See  also  Webb's  not  the  head  of  a  family,  was  entitled. 

Est.  Myr.  Cal.  241.  given  to  the  surviving  husband  by  reason 

Public  Lands, — In  Hodge  v,  Donald,  of  the  fact  that  at  the  date  of  the  death  of 

5S  Tex.  344,  the  court  said:  "  The  policy  the  wife  he  was  then  a  married  man  ?    If 

of  Texas  has  ever  been  to  induce  by  so,  then  it  was  community  property,  and 

grants  of  land  both  married  and  single  the  half  interest  of  the  wife  subject  to  the 

men  to  immigrate  and  become  citizens,  debts  of  the  community  would  descend  to 

In  consonance  with  the  objects  sought,  her  children."  See  also  Rudd  v.  Johnson, 

greater  inducements  have  been  held  out  60  Tex.  91;  Yates  v.    Houston,  3  Tex. 

to  the  former  class,  as  shown  by  the  in-  433;  Manchaca  v.   Field,  62   Tex.    135; 

creased  amount  of  land  given.    Although  Allen  v.  Harper,  19  Tex.  502;  Might  v. 

the  certificate  or  title,  under  the  law,  McGincy,  37  Tex.  733. 
issued  to  the  husband  as  the  head  of  the        It  has   been   decided  that  a  Mexican 

family,  yet  in  consideration  of  the  joint  land  grant  is  a  gift,  and  therefore  the 

toils,  privations,  and  dangers  undergone  separate  property  of  the  donee;  for  the 

by  the  wife  also,  it  has  been  repeatedly  conditions  atuched  to  the  grants  are  held 

decided  by  this  court  that  under  our  sys-  not  to  be  onerous,  because  the  money 

lem  it  would  constitute  community  prop-  and  labor  are  expended  on  the  land  it- 

erty  of  the  husband  and  wife,  one  half  of  self,  and  exclusively   for  the  benefit  of 

which,  charged   with  the  debts  of  the  the  grantee.     Noe  v.  Card,  14  Cal.  578; 

commonity,  would,  on  the  death  of  the  Panaud  v.  Jones,  i   Cal.    514;  Scott  v. 

wife,  descend  to  her  children.     Yates  v.  Ward,  13  Cal.  459;  Fuller  v,  Ferguson, 

Houston,  3  Tex.  433;  Wilkinson  v.  Wil-  26  Cal.   547;  Wilson  r.  Castro.  31  Cal. 

kin  son.  20  Tex.  237.  •  I20.    See  also  Hughey  v.  Barrow,  4  La. 

"  This  accords  with  the  general  policy  Ann.  248;  Wilkinson  v.  American  Iron 

of  oar  law  upon  the  subject  of  mantal  Co..  20  Mo.  122. 

rights,  and  an  exception  to  it  should  not        Land  granted  by  the  republic  to  one 

be  allowed  unless  the  facts  of  the  particu-  because  of  his  being  a  married  man,  was 

lar  case  clearly   demand  it.     In   some  the  community  property  of  his  wife  and 

cases  where  the  wife  died  soon  after  her  of  himself,  though   the  grant  bore  date 

arrival  into  Texas  the  subsequent  grant  after  her  death*,  one-half  interest  therein 

to  the  husband  has  been  held  to  be  his  descended  to   her  heirs,  subject  to  the 

separate  property,  and   not  community,  payment  of  community  debts.      Caruth 

as  in  Webb  v,  Webb.  15  Tex.  274.  v.  Grigsby.  57  Tex.  259.    See  also  Burris 

"  These  cases  will  be  found  to  be  those  r.    Wideman.    6   Tex.    232;    Parker  i/. 

in  which  the  death  of  the  wife  occurred  Chance,  11  Tex.  513;  Thomas  v.  Chance, 

before  there  bad  been  a  sufficient  com  pi  i-  11  Tex.   637;   Wilkinson  v,  Wilkinson, 

ance  with  the  conditions  upon  which  the  20  Tex.  237;  Canaon  r.  Murphy.  31  Tex. 
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is  that  marriage  creates  a  partnership  in  property  between  husband 
and  wife,  and  that  all  property  resulting  from  the  labor  of  both  or 
either  of  them,  and  all  property  vesting  in  them  or  either  of  them, 
except  by  gift,  devise,  bequest,  or  descent,  inures  to  the  benefit  of 
both  of  them ;  and  though  community  property  has  not  all  the  jnci- 
dents  of  partnership  property,  it  has  many  of  them,  and  is  com- 
monly spoken  of  as  partnership  property.^ 

2.  Origin  and  History. — The  doctrine  of  community  property  had 
its  origin  in  the  civil  law,  but  those  States  and  Territories  which 
have  adopted  it  took  it  directly  from  ^he  old  French,  Spanish,  or 
Mexican  law.*  The  doctrine  is  at  present  recognized  by  statute 
in  California,^  Louisiana,^  Neifada,^  TexaSy^  and  in  Arizona,'' 
Idaho^  Montana^  and  Washington^^  Territories.  It  formerly  ex- 
isted in  Missouri?-^  The  various  statutes  are  to  a  large  extent 
declaratory  of  previously  existing  law,  and  are  construed  alike  in 
the  several  States.**  These  statutes  take  effect  only  in  the  absence 
of  agreement  between  the  parties,  as  they  may  establish  their 
property  rights  by  contract,*^ 

^.  Presumptionfi. — All  property  acquired  during  the  existence  of 

405;  Wright  V.  McGinty,  37  Tex.  733;  of  the  wife's  heirs.  Sexton  v.  McGill,  2 
Carter  v.  Wise,  39  Tex.  273;  Hodge  v.     La.  Ann.  190. 

Donald,  55  Tex.  344;  Rudd  v.  Johnson,  1.  De  Blane  v.  Lynch,  33  Tex.  25; 
60  Tex.  91.  Wilkinson   v.  Wilkinson,    20  Tex.  242; 

/'nma /jTfV  an  unconditional  certificate  Cartwright  «/.  HoUis,  5  Tex.  163;  Jones 
is  the  separate  property  of  him  to  whom  v.  Jones,  15  Tex.  143;  Woodley  v.  Adams, 
it  issued,  the  conditional  certificate  hav-  55  Tex.  526;  Panaud  v,  Jones,  i  Cal. 
ing  issued  to  him  as  a  single  man.  Por-  514.  Compare  Baird  v,  Lemee,  23  La. 
ter  V.  Burnett,  60  Tex.  220.  See  also  Ann.  424. 
Hodge  V.  Donald,  55  Tex.  344.  2.  Buchanan's  Estate,  8  Cal.  507,  510; 

Where  a  wife,  before  her  marriage,  Fuller  ?'.  Ferguson,  26  Cal.  246;  Meyer 
was  the  holder  of  a  pre-emption  right  to  v.  Kinzer,  I2  Cal.  247;  s.  c.^  73  Am.  Dec. 
land,  which  she  paid  for  with  funds  439;  Packard  v.  Arellanes,  17  Cal.  537; 
loaned  her  upon  her  personal  faith  and  Saul  v.  Creditors,  5  Martin  N.  S.  (La.) 
credit,  and,  after  her  marriage,  a  patent  569;  s.  c,  16  Am.  Dec.  212;  Morales  v. 
was  issued  to  her  by  the  United  States,  Marigny,  14  La.  Ann..  855;' Hall  v.  Hall, 
the  patent  relates  back  to  the  date  of  her  52  Tex.  298;  Burr  v,  Wilson.  18  Tex. 
entry;  and  in  an  action  for  divorce,  and  370;  Edrington  v.  Mayfield,  5  Tex.  366; 
a  moiety  of  the  land,  brought  by  the 
husband,  the  land  will  be  adjudged  the 
separate  property  of  the  wife,  free  from 
all  claim,  interest,  or  control  of  the  hus- 
band. Harris  v,  Harris,  12  Pac.  (Cal.) 
274.  See  also  Simien  v.  Perrodin,  35 
La.  Ann.  931;  Eslinger  v.  Eslinger,  47 
Cal.  62. 

A  warrant  was  issued  to  a  man  during 
marriage,  which  authorized  him  to  enter 
public  lands  already  offered  for  sale.  He 
located  it  on  lands  which  were  partly  oc- 
cupied by  his  family.  These  lands  were 
not  offered  for  sale  until  after  his  wife's 
death.      He  afterward   purchased  other 


Hall  V.  Dotson,  55  Tex.  522- 
8.  Buchanan's  Estate.  8  Cal.  507,  520. 

4.  La.  Civ.  Code,  1875,  §  2399  ti  seq. 

5.  Nevada  C.  L.  1873,  §  151  et  seq. 

6.  Texas  R.  S.    1879,  §§  1653,  1654, 
2851,  et  seq, 

7.  Stiles  V,  Lord,  11  Pac.  Repr.  (Ariz.) 
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8.  Ray  v.  Ray,  i  Idaho  N.  S.  566. 

9.  Mon.  Prob.  C.  551. 

10.  Holyoke  v.  Jackson,  3  Pac  Repr. 
(Wash.)  841. 

11.  Childress  v.  Cutler,  16  Mo.  24,  41. 
18.  Buchanan's  Estate,  8  Cal.  507. 
13.  Marlow  v.  Barlew,  53  Cal.  456;  La. 

lands  under  pre-emption  claims  acquired  Civ.  Code,  1878,  §  2424;  Nev.  C.  L.  1873, 

during  the  life  of  the  wife.     Held,  that  §  176;  Le  Breton  v.  Miles,  8  Paige  (N. 

the  lands   were  not  community,  and  a  Y.),  261;  Desobry   v.   Schlater,^25   La. 

purchaser  from  the  husband  without  no-  Ann.  425.      Cfimpare  Cox  v.  Miller,  54 

tice  is  unaffected  by  the  equitable  claims  Tex.  16;  Green  v,  Ferguson,  62  Tex.  525. 
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PnnmptioiiB.  PROPERTY.  Pmiapti«Bi. 

the  community,  and  all  property  in  the  possession  of  either  spouse 
during  coverture,  is  presumed  to  be  community  property.*   These 

f)resu(nptions  may  be  rebutted,  but  it  must  be  by  clear  and  satis- 
actory  evidence,  and  the  burden  of  proof  is  upon  the  party  alleg* 
ing  that  the  property  is  separate  property.* 

1.  The  court  said  in  Wallace  v.  Camp-  v,  Gottwald,  15  La.  Ann.  13;  Lake  v. 
bell.  S4  Tex.  87:  '*It  has  long  been  set-  Lake.  4  West  Coast  Repr.  (Nev.)  159; 
tied  by  this  court  that  property  acquired  Lemon  v.  Waterman,  2  Wash.  485. 
during  coverture,  by  purchase  or  appar-  Oomiiuiiiity  Property. — When  the  money 
enc  onerous  title,  whether  the  conveyance  which  formed  the  consideration  for  the 
be  in  the  name  of  the  husband  or  wife,  or  deed  was  money  collected  two  years  after 
both,  will  be  presumed  to  be  community  marriage,  due  for  services  as  a  school- 
property.**  See  also  Cox  v.  Miller,  54  teacher  performed  by  the  wife,  it  will  be 
Tex.  16;  Connor  v.  Hawkins,  2  S.  W.  presumed  to  be  community  property. 
Repr.  (Tex.)  500;  Johnson  v.  Burford,  39  The  fact  that  the  husband  collected  it, 
Tex.  242;  Chapman  v,  Allen,  15  Tex.  278;  and  made  the  deed  to  reimburse  the  wife 
Wood  V.  Wheeler,  7  Tex.  20;  Lott  v,  without  her  knowledge,  or  that,  as  be- 
Keach,  5  Tex.  394;  Hustoi\  v.  Curl,  8  tween  themselves,  he  regarded  the  money 
Tex.242:  s.  c,  58  Am.  Dec.  no;  Gilliard  as  her  separate  property,  would  not 
V.  Chessney,  13  Tex.  337;  Claiborne  v,  change  its  character.  Pearce  v,  Jackson, 
Tanner,  18  Tex.  69;  Cook  v.  Bremond,  61  Tex.  642. 

37  Tex.  457;  Yates  v.  Houston,  3  Tex.        9.  Against  Whom   thesa  Franunptioni 
452;   Scott    V.   Maynard,    Dallam.    548;  XftybeBelrattsd.— Land  conveyed  to  hus- 
Mitcbcll  V.  Marr,  26  Tex.  329;  Allen  v,  band  or  wife,  or  both,  by  deed  of  purchase 
Harper,    19    Tex.    502;    Veramendi    v,  is  presumed  to  be  community  property, 
Hmchins,    48    Tex.    531;    Browder    v.  and  parol  evidence  is  not  admissible  to 
Clemens,  61  Tex.  587;  Smith  t/.  Bailey,  explain   or  modify  such  deeds  so  as  to 
I  S.W.  Repr.  (Tex.)  627;  Smith  v.  Smith,  ingraft    upon    the  property  after  it  has 
12  Gal.   216;    8.  c.   73  Am.   Dec.  533;  passed  to  innocent  purchasers  a  trust  to 
Scott  V.Ward,  i3Cal.  471;  Tryon  v.  Sut-  their  detriment;  though  as  between  the 
ton,  13  Cal.  483;  Burton  v.  Lies.  21  Cal.  parties   to  such  deeds,  their  privies  in 
87;   Althof    V.    Conheim.   38   Cal.   233:  blood,  or  purchasers  without  value  or 
Meyer  v,  Kinzer.  12  Cal.  247;  s.  c,  73  with  notice,  their  legal  import  may  be 
Am.  Dec.   538;   Pixley  v.   Huggins,   15  affected   by  parol  evidence.      Cooke  v. 
Cal.  131;   Mott  v.   Sinith,   16  Cal.   533;  Bremond,  27  Tex.  457;  s.  c,  86  Am.  Dec. 
Kohner  v.Ashenauer,  17  Cal.  581;  Adams  626.     See  also  French  r.  Strumberg, '52 
V.  Knowlton.  22  Cal.  288;  McDonald  v.  Tex.   109;    Kirk  v.  Navigation   Co.,  49 
Badger,  23  Cal.  398;  Ramsdell  v.  Fuller,  Tex.  213;  Smith  v,  Boguet,  27  Tex.  507; 
a8  Cal.  42;  Shuler  v.  Savings  and  Loan  Wallace  v.  Campbell,  54  Tex.  89;  Parker 
Soc..  I  W.  Coast  Repr.  125;  Johnson  v.  v.  Coop, 60  Tex.  iii;  McDaniel  v.  Weiss. 
Johnson,  11  Cal.  205;  Peck  v,  Vanden-  53  Tex.  263;  Lornt/.  Tarver,  45Tex.  519; 
berg,  30  Cal.  ii:  Schuyler  v.  Broughton,  John  v.  Battle,  58  Tex.  591;  Edwards  v, 
H  Pac.  Repr.  719;  Riley  v.  Pehl,  23  Cal.  Brown,  4  S.  W.  Repr.  (Tex.)  380. 
70;   Peck  V.  Brummagim,  31   Cal.   40:        In   California  a    purchaser  from   the 
Vassault  v.  Austin,  36  Cal.  691:  Wedel  husband  of  land  deeded  to  the  wife  for 
^.  Herman,  59  Cal.  507;  Smalley  z^.  Law-  a  valuable  consideration  does  so  at  his 
rence,  9  Rob.  (La.)  210;  Ford  z>.  Ford,  i  peril,  and  it  may  be  shown  that  the  prop- 
La.  201;  Bryan  v,  Moore.  11  Mart.  (La.)  erty  was   the  separate  property  of  the 
26;  s.  c.  13  Am.  Dec,  347;  Webb  v.  Peet,  wife.     Moore  v.  Jones,  63  Cal.  "12.     See 
7  La.  Ann.  9;  Bachino  v.  Coste,  35  La.  also  Ramsdell  v.  Fuller,  28  Cal.  37;  Al- 
Ano.  570;  Moore  v.  Stancet.  36  La.  Ann.  verson  v.  Tones,  10  Cal.  12. 
819;  Doroinguez  v.  Lee,  17  La.  Ann.  290;        Admiiiibility  of  Parol  ETidonoo  In  Bo- 
Fisher  V.  Gordy,  i  La.  Ann.  763:  David-  Imtting  thoso  Prosunptions. — The  court 
son  V.  Stuart.  10  La.  Ann.  146:  Corneau  said  in  Schuyler  v.  Broughton,  11  Pac. 
V.  Fontenot,  19  La.  Ann.  406;  Provost     Repr.  (Cal.)  719:    **  It   is  true  that  the 
V.  Dalahoussaye,  5  La.  Ann.  610;  Pren-  legal  presumption  which  arises  from  the 
dergast  v.  Cassidy,  8  La.  Ann.  96:  An-    face  of  the  deed  may  be  overcome  by  ex- 
drew  V.  Bradley,  zo  La.  Ann.  606;  Forbes    trinsic  proof  that  the  consideration  paid 
V.  Forbes,  zi  La.  Ann.  326;  Murphy  v.     was  the  separate  funds  of  the  wife.     Mc- 
Jury,  2  So.  Repr.  (La.)  575;   Burns  v,     Donald  t^.  Badger,  23  Cal.  393;  Tustin  t/. 

Thompson    z  So.  RJepr.  (La.)  913;  Hart    Faught,  23  Cal.  241;  Landers  «.  Bolton, 
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26  Cal.  393.*'    See  also  Peck  v,  Vanden-  husband  made  the  purchase  for  his  own 

berg,  30  Cal.  11;  Peck  v,  Brummagim,  benefit.      Higgins  v,  Johnson,  20   Tex. 

31  Cal.  440;  Higgins  v.  Higgins,  46  Cal.  389;  s.  c,  70  Am.  Dec.  394;  Peck  v.Van- 

259;  Dunham  v.  Chatham,  21  Tex.  244.  denberg,  30  Cal.  11. 

Parol  evidence  is  aamissible  to  show  Conveyance  by  the  Husband  to  the  WlfiB. 

an  understanding  between  the  husband  — The  husband  may  convey  his  separate 

and  wife,  that  real  estate  conveyed  to  her  or  the  community  property  directly  to  his 

during  coverture  should  be  her  separate  wife,and  there  is  then  no  presumption  that 

property,    T.  &  P.  R.  Co.  v.  Dunett,  57  the  property  so  conveyed  is  community. 

Tex.  48.  but  It  becomes  the  separate  property  of 

It  has  been  held,  however,  that  the  the  wife.      Fitts  v,  Fitts,  14  Tex.  444; 

presumption  that  property  is  community  Hall  v.  Hall.  52  Tex.  299;  Story  v.  Mar- 

cannot  be  rebutted  by  parol  evidence  that  shall,  24  Tex.  307;  Klumpke  v.  Baker.  10 

it  is  the  separate  property  of  the  wife  Pac.  Repr.  (Cal.)  197;  Kuhner  ».  Ashen- 


against  bona  fide  purchasers  from    the 
husband  for  a  valuable    consideration. 
Cooke  V.  Bremond,  27  Tex.  457;  s.  c,  86 
Am.  Dec.  626. 
Beoltali  in  Deede.— The  fact  that  a  deed 


auer,  17  Cal.  581;  Barker  v,  Koneman, 
13  Cal.  10;  Peck  v,  Brummagim,  31  CaL 
440;    Fuller   V,  Ferguson,  26   Cal.  547; 
Hussey  v.  Castle,  41  Cal.  239. 
A  conveyance  to  the  wife  by  the  hus- 


of  lands  was  made  to  a  wife    "for  her  band  will  not  stand  against  a  prior  unre- 

separate  estate,"  even   if  construed  to  corded  deed*.     Pearce  v.  Jackson,  61  Tex. 

mean  that  the  consideration  money  was  642. 

paid  from  her  separate  property,  only        No  third  party  can  question  the  valid- 

creates  a  separate  estate  in  her  prima  ity  of  a  conveyance  from  the  husband  to 

facie,  and  does  not  preclude  one  claim-  the  wife,  unless  he  was  a  creditor  of  the 

ing  under  her  husband    from   showing  husband  before  the  conveyance  was  made, 

that  the  purchase-money  was  paid  from  or  was  a  subsequent  purchaser  without 

community  funds.     McComb  v.  Spang-  notice.     The  declarations  of  a  husband, 

ler,  12  Pac.  Repr.  (Cal.)  347.  introduced  in  a  suit  to  which  the  wife  is  a 

A  deed  which  recited  a  consideration  party,  to  impeach  a  conveyance  made  by 

of  money  paid,  as  well  as  love  and  affec-  him  to  his  wife,  when  made  after  the  ex- 

tion,  was  presumed  to  be  a  deed  of  com-  ecution  of  the  deed,  cannot    constitute 

munity  property.     Tustin  v,  Faught,  23  such  proof  as  to  form  the  basis  of  a  judg- 

Cal.  237.  ment,  even  though  no  objection  be  made 

In  Louisiana  a  recital  in  a  deed  has  no  at  the  time  of  their  introduction  in  evi- 

effect  upon  the  presumption  that  it  is  a  dence.     De  Garca  v.  Galvan.  55  Tex.  53. 


deed  of  community  property.  Forbes  v, 
Forbes,  ii  La.  Ann.  326;  Bambino  v, 
Coste,  35  La.  Ann.  570. 


A  donation  by  the  husband  to  the  wife, 
or  by  the  wife  to  the  husband,  maybe  re- 
voked during  the  lifetime  of  the  donor, 


*•  Property  conveyed  to  the  wife  during  but  not  after.  Labbe's  Heirs  v.  Abat,  2 
coverture,  and  limited  by  the  terms  of  the  La.  553;  s.  c,  22  Am.  Dec.  151;  Fullei 
deed  to  her  sole  and  separate  use,  becomes  v,  Ferguson,  26  Cal.  546. 
Che  separate  property  of  the  wife,  and  DeclarationB  of  the  Husband. — For  the 
this  whether  the  consideration  paid  for  purpose  of  showing  that  the  money  used 
its  acquisition  was  with  separate  or  com-  m  making  a  purchase  was  the  separate 
munity  funds.  In  such  case  the  inten-  money  of  the  wife,  declarations  of  the  bus- 
tion  to  make  such  property  the  separate  band  made  prior  to  the  conveyance  by  him 
property  of  the  wife  is  apparent  on  the  are  competent  evidence.  Moore  r.  Jones, 
face  of  the  deed,  charging  all  who  have  63  Cal.  12.  See  also  Smith  z/.  Strahan,  16 
knowledge  of  its  existence  with  notice."  Tex.  314;  s.  c,  67  Am.  Dec.  622;  John- 
Morrison  V.  Clark,  55  Tex.  437.  son  v.  Burford,  39  Tex.  242;  De  Garca 

Where  Property  is  Porohased  with  the  v.  Galvan,  55  Tex.  53;  Baker  v.  Baker, 

Sepaarate  Property  of  the  Husband,  but  in  55  Tex.  577. 

theKame  of  the  Wife. — Whe^e  it  is  shown        The  court  remarked  in  Coats  v.  Elliot, 

that  the  consideration  in  a  deed  taken  in  23  Tex.  613,  that  '*  the  declarations  of 

the  name  of  the  wife  was  the  separate  the  husband  are  the  weakest  and  most 

property  of  the  husband,  the  presumption  unsatisfactory  kind  of  evidence.' 


is  that  it  was  the  intention  of  the  husband 
to  make  a  gift  of  the  property  to  his  wife. 
Smith  V.  Strahan,  16  Tex.  314;  s.  c,  67 
Am.  Dec.  622;  Dunham  v.  Chatham,  21 


Intention  of  the  Parties. — The  efifect  of 
a  deed  of  community  property  depends 
on  the  intention  of  him  or  them  who  at 
the  date  of  its  execution  have  the  right 


Tex.  244;  Tucker  v,  Carr,  39  Tex.   98;     to  control  it.     In  arriving  at  that  inten- 

Baldridge  v.  Scott,  48  Tex.  189.  tion  all  contemporaneous  circumstances 

It  may  be  shown,  however,  that  the    and  declarations  are  evidence  of  the  most 

856 


BIgkli,  Powvn,  aad  XlaUUtlM    PROPER  TY.  ef  tht  EvalMad. 

4.  Bighti^  Powen,  and  Liabilitiet  of  the  Husband. — The  husband 

and  wife  have  equal  interests  in  the  community.^  though  during 

BttisEactory  character.    Baker  v.  Baker,  Voorhies,  2  Southern  Repr.  (La.)  36.  was: 

55  Tex.  577.     See  also  Hall  v.  Hall,  52  '*  Apparently,  the  theory  on  which  the 

Tex.  299;  Peters  v,  Clements   46  Tex.  defence  rests  is  that  it  is  enough  to  show 

125:  Johnson  v,  Burford,  39  Tex.  242;  that  the  husband  inherited  certain  sums, 

Dunluun  v.  Chatham,  21  Tex.  244;  Hig-  and  that  from  this  circumstance  must  be 

gins  V.  Johnson's  Heirs,  20  Tex.  389;  s.  deduced  the  fact  that  the  community  was 

c,  70  Am.  Dec.  394;  T.  &  P.  R.  Co.  v.  pro  tanto  benefited  and  that  he  has  re- 

Dunett,  57  Tex.  53;  Hatchett  v.  Connor,  mained  a  creditor  for  as  much  of  the  con- 

30  Tex.  104;  Smith  v,  Strahan,  16  Tex.  jugal  partnership;  but  this  is  a  fallacy. 

314;  s.  c,  67   Am.  Dec.   622:    Peck  v.  The  law  demands  substantial  proof  that 

Bnimmagim,    31   Cal.   440;    Higgins  v.  the  amounts  were  actually  invested  in  the 

Higgins,  46  Cal.  259;  Read  v.  Rahm,  65  community  by  the  husband,  and  the  rec- 

Cal.  343.  ord  is  barren  of  all  evidence  that  he  has 

SaJBiitouy  and  Bwden  of  Proof. — ^The  done  so.  The  real  estate  acquired  dur- 
presuroption  that  property  purchased  ing  the  first  communitv,  and  which  was 
daring  marriage  is  community  property  inventoried  as  part  ot  its  assets,  does 
is  very  cogent,  and  can  only  be  repelled  not  appear,  either  on  the  face  of  the  titles 
by  clear  and  conclusive  proof;  but  where  or  otherwise,  to  have  been  paid  for  out 
it  is  established  clearly  and  conclusively  of  his  separate  funds.  The  price  paid 
that  the  property  was  purchased  with  the  ought  to  liave  been  traced  back  to  the 
separate  money  of  one  of  the  parties,  it  inheritance.  This  was  essential  to  con- 
remains  the  separate  property  of  the  party  stitute  him  a  creditor  of  the  community, 
with  whose  money  it  was  purchased.  Babin  v.  Nolan,  6  Rob.  (La.)  508;  Stew- 
Love  V.  Robertson,  7  Tex.  6;  s.  c,  56  art  v.  Pickard.  10  Rob.  (La.)  18;  Dorrin 
Am.  Dec.  41.  v.  Wilu,  11   La.  Ann.  514;   Succession 

In  Ramsdell  v.  Fuller,  23  Cal.  42,  Saw.  of  Viand,  11    La.  Ann.    297;  Downs  v, 

yer,  J.,  said:  *'  It  is  much  easier  for  the  Morrison,  13   La.   Ann.  379;   Belair  v, 

party  purchasing  the  land  to  show  affirma-  Dominguez,  26  La.  Ann.  605;  Den&gre 

tively  that  the  funds  used  were  separate  V.  Denlgre,  30  La.  Ann.  277;  Succession 

property  of  the  party  purchasing,  than  of   Merrick,  35  La.  Ann.  296;   Bachino 

for  others  interested  to  show  negatively  v,  Coste.  35  La.  Ann.  570.     The  adverse 

that  they  were  not.    The  evidence  is  pe-  opinion  in  the  case  of  Falgout  v.  Daspit, 

caliarly  within  the  knowledge  and  control  6  La.  Ann.  174,  is  no  authority,  and  must 

of  such  party.     For  these  and  other  rea-  be  considered  as  overruled.*'    * 

sons,  when  the  fact  is  required  to  be  proved.  Property  acquired  during  a  marriage 

the  law  throws  the  burden  of  identifying  in  the  name  of  the  husband  is  presumed 

the  funds  as  a  part  of  the  separate  estate  to  belong  to  the  community;  nor  will  such 

upon  the  party  claiming  the  benefit  of  such  presumption  be  rebutted  by  proof  that  he 

estate."    See  also  Higgins  v,  Higgins.  46  acquired  the  property  with  the  money  of 

Cal.  259;  McDonald  v.  Badger,  23  Cal.  his  children  by  a  former  marriage;  nor 

393;  s.  c,  83  Am.  Dec.  123;  Adams  v.  will  such  fact  affect  the  title  of  the  com- 

Knowlton.  22  Cal.  283;  Mott  v.  ^mith  munity  to  the  property,  though  it  may 

16  Cal.  533;  Smith  v.  Smith,  12  Cal.  216;  create  a  debt  against  it.  Murphy  v.  Jury, 

s.  c.  73  Am.  Dec.  533;  Meyer  v,  Kinzer,  2  Southern  Repr.  (La.)  575. 

12  Cal.  247;  s.  c.  73  Am.  Dec.  538;  Block  Where  at  the  time  of  the  marriage  the 

V.  Melville,  22 'La.  Ann.  147;  Bachino  v.  husband  had  much  money  and  the  wife 

Coste,  35  La.  Ann.  570:  Webb  v.  Peet,  nothing,  and  during  the  marriage  rela- 

7  La.  Ann.  92;  Fisher  v.  Gorde,  2  La.  tion  the  parties  decreased  in  fortune,  it 

Ann.  762;  Ford  v.  Ford,  i  La.  Ann.  201;  was  held  that  the  statutory  presumption 

Lake  V.  Lake,  4  Pac.  Repr.  (Nev.)7ii;  that  property  acquired  during  marriage 

Cox  V,  Miller,  54  Tex.  25;  Coats  v.  El-  was  community,  was  not  rebutted  unless 

Hot,  23  Tex.  613;  Castro  v,  lilies,  22  Tex.  the  purchase-money  be  explicitly  traced 

479;  S.C,  73  Am.  Dec.  277:  Dunham  v.  to     the    husband's    separate     property. 

Chatham.  21  Tex.  244;  Chapman  v.  Al-  Schmeltz  v,  Garey,  49  Tex.  49. 

lea,  iSTex.  2S3;  Mitchell  v.  Marr,  26Tex.  1.  **  It  is  settled  law  in  this  [Texas] 

331;  2^ni  V,  Tarver,  45  Tex.  519,  521;  State  that  the  interests  of  the  husband 

Huston  V,  Curl,  8  Tex.  239;  Schmeltz  v.  and  wife  in  the  community  property  aVe 

Garey,  49  Tex.  6z;  Lott  v.  Kcach.  5  Tex.  equal,  whether  the  deed  be  taken  in  the 

304;  Scott    v.   Maynard.   Dallam.    551;  name  of  either,  or  the  names  of  both. 

McAfee  V.  Robertson,  43  Tex.  591.  Veramendi  v.    Hutchins.   48  Tex.   531; 

The  laogaage  of  the  court  in  State  v.  Cooke  v.  Bremond,  27  Tex.  460;  Mit- 
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coverture  the  wife's  rights  are  passive,*  and  he  has  full  management 
and  control  of  the  property,*  and  may  deal  with  it  almost  as  if  it 
were  his  own.*  "He  is  its  sole  representative,  and  is  liable  for  its 
debts.*  It  is  liable  for  his  separate  debts.*  He  has  full  power  to 
dispose  of  it  absolutely  without  her  consent  ;*  his  sole  deed  passes 
community  realty;''  his  sole  signature  assigns  community  promis- 
sory notes,®  though  standing  in  her  name;®  in  his  sole  name  he 
sues  in  ejectment,^®  and  enforces  a  promissory  note ;  **  he  may  give 
the  property  away,**  but  not  with  the  intent  to  defraud  her  of  her 

chell  V.   Marr,  26  Tex.  330;  Higgins  v,  *'  Since  the  husband  and  wife,  act  of 

Johnson,  20  Tex.  389.    And  there  are  1879,  ^  husband  cannot,  without  his  wife 

decisions  of  our  courts  in  which  the  title  joining,   make  a  valid  contract   to  sell 

of  the  wife  or  of  her  heirs  in  the  common  community  property;  and  if  at  the  time 

estate,  held  in  the  name  of  the  husband,  of    making  the    supposed  contract   the 

is  denominated  a  legal  title.    Johnson  v,  would-be  purchaser  knows  it  to    be  in 

Harrison,  48  Tex.  268;  Garner  v.  Thomp-  breach  of  fiduciary  duty,  it  is  absolutely 

son,  I  Tex.  Law  Rev.  286."   Edwards  v,  void,  and  cannot  be  the  foundation  of 

Brown,  4  S.  W.  Repr.  (Tex.)  380;    Bell  any  liability  whatever.'*  Holyoke  v.  Jack- 

V,  Schwarz.  56  Tex.  353;  Zimpplman  v.  son,  3  Pac.  Repr.  (Wash.)  841. 

Robb.  53  Tex.  274;  Wright  v.  Hays,  10  Code  Wash.   T.   §  2410,   prohibits  a 

Tex.  130;  s.  c,  60  Am.  Dec.  200;  Yancy  husband  from  selling  or  incumbering  the 

V.  Batte,  48  Tex.  46;   De  Godey  v.   De  community  property  of  himself  and  wife. 

Godey,  39  Cal.  157.  //eU,  that  the  contract  of  the  husband  to 

1.  Wright  V,  Hays,  to  Tex.  130;  s.  c,  lease  such  property,  made  without  the 

60  Am.  Dec.  200.  wife  joining  in  the  contract,  is  an  incum- 

8.  Althof  V.   Conheim,   38  Cal.    230;  brance,  within  the  meaning  of  the  section. 

Peck  V.  Brummagim,  31  Cal.  440;  Mott  and,  it  appearing  that  the  lessee   knew 

V.  Smith,  16  Cal.  535;  Cheek  v.  Bellows,  that  the  land  was  community  property, 

17  Tex.  616.  that  the  lease  is  void.    Hoover  v.  Cham- 

8.  Lord  V.  Hough,  43  Cal.  581;  Pixley  bers,  13  Pac.  Repr.  (Wash.)  547. 

V.  Huggins,  IS  Cal.  127.  7.  *'  The  husband  may  convey  and  in- 

4.  Kelly  v.  Robertson,   10  La.   Ann.  cumber  all  community  real  estate  which 


313;  Hawley  v.  Crescent  City  Bank,  26 
La.  Ann.  230;  Ford  v.  Brooks,  35  La. 
Ann.  157;  Cbaffe  v.  Mcintosh,  36  La. 
Ann.  824;  Carters.  Conner,  60  Tex.  52. 
6.  McDonald  v.  Badger,  23  Cal.  393; 


is  not  the  homestead  or  has  not  been 
designated  as  the  homestead.  Mabry  v. 
Harrison,  44  Tex.  286. 

A  married  man,  to  whom  was  issued, 
as  such,  a  land  certificate  for  a  league 


Adams  v.  Knowlton,  22  Cal.  283;  Tomp-  and  labor  of  land,  in  1838,  transferred  it 

kins  V.  Tompkins,  12  Cal.  114;  Glasscock  during  the  lifetime  of  the  wife  by  the 

V.  Green,  4  La.  Ann.  146;  Chauviere  v,  following  assignment:     '*  I,  for  myself, 

Fliege,  6  L^  Ann.  57;  Forbes  v.  Dun-  my  heirs,  legal  representatives  and  as- 

ham,  24  Tex.  611;  Jones  v.  Jones,   15  signs,  sell,  relinquish,  and  dispossess  my- 

Tex.  143;  Edrington  v.  Mayfield,  5  Tex.  self  of  all  my  right,  title,  and  interest  for 

363;  Lott  V.  Keach,  5  Tex.  394.  the  within  claim  to  Wm.  M.  Shepherd. 

6.  Althof  V.  Conheim,  38  Cal.  230;  his  heirs  and  assigns."  In  asuit  a^gainst 
Pixley  V,  Huggins,  15  Cal.  127:  Van  the  claimants  of  the  entire  league  and  la- 
Maren  v.  Johnson,  15  Cal.  312;  Wolf  v,  bor  under  that  assignment,  brought  by 
Wolf,  12  La.  Ann.  529;  Glenn  v.  Elam,  those  claiming  the  community  interest  of 
3  La.  Ann.  611;  Guice  v.  Lawrence.  2  the  wife,  Ae/dt  (i)  the  certificate  being 
La.  Ann.  226;  Trahan  v.  Trahan.  8  La.  community  property,  the  husband's  righl 
Ann.  455;  Walters  v,  Jewett,  28  Tex.  192;  to  dispose  of  it  was  absolute;  (2)  his  con- 
Brewer  V.  Wall,  23  Tex.  588;  Berry  v.  veyance  of  "all  his  .right"  was  aeon 
Wright,  14  Tex.  274.  veyance  of  the  entire  certificate.     Poe  v. 

A  husband  has  the  absolute  power  to  Brownrigg,  55  Tex.  133;  Mabry  v.  Harri- 

dispose  of  the  common  property  to  the  son,  44  Tex.  286. 

^me  extent  and  in  the  same  manner  as  8.  Hemmingway  v,  Matthews,  10  Tex. 

his  separate  property,  until  a  legal  sepa-  207. 

ration  has  been  effected  by  a  competent  9.  Pixly  v,  Huggins,  15  Cal.  127. 

court  and  a  division    made  under  the  10.  Mott  v.  Smith,  16  Cal.  535. 


direction  thereof.      Ray  v,  Ray,  i  Idaho 
N.  S.  566.     Compare  the  following: 


11.  Wells  V,  Cochrum.  13  Tex.  127. 
18.  Lord  V,  Hough,  43  Cal.  581 ;  Colton 
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rights,  in  view  of  divorce  or  of  death,*  though  her  remedy  in  such 
case  seems  confined  to  a  bill  quia  timet,^  So  he  may  give  or  as- 
sign community  property  to  his  wife  to  be  her  separate  property 
where  no  fraud  on  creditors  exists ; '  and  the  property  and  his 
widow  are  bound  by  his  estoppel.^  The  husband  cannot  affect  the 
interest  of  the  wife  by  will,  or  by  any  instrument  to  take  effect 
after  his  death ;  ^  and  after  the  death  of  the  wife  he  cannot  dis- 
pose of  the  community  except  to  pay  the  debts  thereof  or  to  the 
extent  of  his  own  interest.*  Divorce  proceedings  alone  do  not 
affect  his  rights,  though  his  abandonment  of  his  wife  may  give 
her  important  powers.^     In  case  of  divorce  the  property  is  di- 

r.  Colton.  34  La.  Ann.  858.     Compare  should  elect  to  take  under  the  will,  aha 

Bister  v.  Menge.  21  La.  Ann.  216.  would  be  thereby  estopped  from  after- 

1.  Oe  Godey  v.  DeGodey,  59  Cal.  164;  wards  asserting  her  right  to  the  comma- 
Peck  V.  Brummagim,  31  Cal.  447;  Smith  nity.  .  .  .  The  husband  made  a  deed, 
V.  Smith,  la  Cal.  216;  s.  c.  73  Am.  Dec.  conveying  community  land,  which  was 
533;  Cotton  V.  Cotton,  34  La.  Ann.  857;  not  delivered.  Neid,  that  the  wife  who, 
Balden  v.  Hanlon,  32  La.  Ann.  85;  Ed-  as  executrix,  after  the  husband's  death, 
wards  v.  James,  7  Tex.  38;  Scott  v.  May-  refused  to  deliver  the  deed  (there  being 
nard.  Dall.  548.  no  fraudulent  intent  on  her  part),  could 

%.  Probably  an  action  would  be  main-  not  be  made  liable  to  parties,  claiming 

tainable  by  the  wife,  while  the  covenure  under  the  deed  for  the  value  of  their  in 

exists,  of  the  character  of  a  bill  quia  Hmet,  terett  in  the  land  lost  thereby.     Moss  v. 

to  procure  an  injunction  to  restrain  the  Helsley,  60  Tex.  426. 
husband  from  carrying  out  a  threatened        f.  In  the  case  of  Johnson  v.  Harrison, 

fnadulent  transfer  of  such  property  which  48  Tex.  268,  it  was  said:     **  If  there  be 

would  result  in  loss  to  her,  or  to  compel  community  debts,  the   survivor  of  the 

the  fraudulent  donee  or  grantee,   with  community  mav  appropriate  community 

ootice  of  the  fraudulent  intent,  to  give  property  to  their  payment;  and  his  power 

security  to  satisfy  any  claim  which  she  to  wind  up  the  community  affairs  is  so 

may  be  found  to  have  to  it  on  the  settle-  far  recognized,  that  sales  fairly  made  by 
meot  of  the  affairs  of  the  community,  ,  him  for  that  purpose  will  not  be  set  aside, 

when  the  marriage  tie  has  been  dbsolved*  His  power  to  sell  is  dependent  on  the 

Greiner  v.  Greiner,  58  Cal.  it8.  existence  of  some  claim  against  the  com- 

S.  Peck  V,   Brummagim,  31  Cal.  440;  munity,  and  whoever  purchases  from  him 

Morrison  v.  Seller,  22  La.  Ann.  327.  must  see  to  it  that  the  facts  exist  which 

4.  Ranny  v.  Miller,  51  Tex.  263.  authorize  the  sale.    S<e  also  Robinson  v. 

5.  Greiner  v.  Greiner,  58  Cal.  115;  McDonald,  11  Tex.  385;  Venunendi  v. 
Guttman  v,  Scannell,  7  Cal.  455;  Bucban-  Hutchins,  48  Tex.  531. 

an's  Estate,  8  Cal.  510:  Smith  v.  Smith,  On  the  death  of  the  wife  her  interest 

12  Cal.   228;    s.   c,   73  Am.   Dec.  533:  in  the  homestead  descends  and  vests  in 

Scott  V,  Ward.    13  Cal.  469;  Payne  v.  her  heirs,  subject  to  administration  and 

Payne.    18  Cal.   301 ;  De  Godey  v.   De  to  the  right  of  the  husband  to  wind  up 

Godey,  39  Cal.  164.  the  community  affairs.     This  right  of  the 

Where  a  husband  disposes  by  will  of  husband  must  be  limited  chiefly  to  paying 

an  entire  tract  of  land  owned  by  himself  the  community  debts,  and  a  purchaser 

and  his  wife  jointly  as  community  prop-  from  him  does  not  acquire  the  interest  of 

erty,  allotting  to  the  wife  a  certain  por-  the  children  of  the  marriage  when  there 

tion  including  the  homesteail,  which  she  were  no  debts  of  the  community  to  be 

would  not  have  been  entitled  to  except  paid.    A  sale  to  support  the  children  will 

under  the  will,  and  she  subsequently  con-  not  be  sufficient  to  pass  title  to  their  in- 

▼eys  the  portion  so  allotted  her,   held,  terest  in  the  homestead.  Bell  v,  Schwarz, 

conclusive  evidence  that  she  knew  of  the  56  Tex.  353.    See  also  Bennett  v.  Fuller, 

deposition  made  by  the  will,  and  elected  29  La.  Ann.  663;  Billgery  v.  Billgery,  34 

to  Lake  under  it.     Rogers  v,  Trevathan,  La.  Ann.  287. 

3  S.  W.    Rep'r  (Tex!),   569.     See  also  7.  Lord  v,  Hou^,  43  Cal.  58Z.     Com" 

Morrison  v.  Bowman,  29  Cal.  348.  pare  Texas  R.  S.  1879.  g  2867. 

While  the  husband  cannot  dispose,  by  "  When  the  husband  deserts  the  wife, 

will,  of  his  wife's  community  interest,  ceases  to   discharge   his  marit^  duties, 

yet  if  he  attempts  to  do   so,  and  she  and  contributes  nothing  to  her  support 
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ed ;  *  a  mere  cause  for  divorce  does  not  forfeit  the  rights  of 
ler  party,"  and  after  divorce  the  husband  has  no  powers  over 
;  wife's  interest.* 

i.  Eight!,  Powers,  and  Liabilities  of  the  Wift. — The  wife's  rights 
;r  the  community  are  as  well  defined  and  ascertained  as  those 
the  husband;  though  once  called  "a  mere  expectancy,"  her  in- 
est  is  equal  to  that  of  her  husband,  and  she  may  protect  herself 
all  the  remedial  processes  afforded  to  anyone,*  During  covet- 
e  she  cannot  dispose  of  the  community  without  his  consent ; 
■  mortgage  thereof  even  as  to  her  interest  is  void  in  California, 
lugh  if  she  survives  her  husband  it  may  be  enforced  against  her.^ 

to  the  «npport  of  the  children,  the  death  or  judicial  decree;  (a)  that  relation, 
'er  to  maiiBge,  control,  and  dispose  of  when  once  established,  secures  to  ibe 
commamty  property  for  purposes  of  wife  a  communiiy  interest  in  all  the  prop- 
port  is  transferred  to  the  wife.  In  eriy  that  maj'  be  thereafter  acquired  bj 
I  a  case  the  discretion  exercised  by  either  of  the  parties,  eitcept  such  as  may 
wife  io  selling  the  cotnnmnity  prop-  be  obtained  by  gift,  devise,  or  desceni; 

will  not  be  reviewed,  unless  it  has  (3)  the  righis  of  the  parties  resulting  from 

1  used  10  perpetrate  a  fraud  on  the  the  marriage  relation  are  fixed  by  slalule 

sand's  righ IS.       Zimpelman  f.  Robb,  law.   and  have  remained  unaffected  by 

rex.  374,  civil-taw    rules    applicable    to    putative 

he  abandonment   of  a  wife   by  her  marriages  since  1840.  when  the  comman- 

land  perfects  all  her  rights  in  and  Io  law   and    the   marital -rights    system  of 

community  property  as  effectually  as  Texas  were  both  adopted  by  act  of  the 

:  were  dead.     Cullers  v.  James,  i  S.  republic  of  Texas;  (4)  the  separation  of 

Rep'r  (Tex.).  314;  Slater  v.  Neal.  64  E.  from  her  husband  did  not,  under  the 

.  aza;  Carothers  v.  McNesc,  43  Tex.  circumstances  above  stated,  work  a  for- 

:  Forbes  v.  Moore,  31  Tex.  199;  Ful-  feilure  of  her  subsequently  acquired  com- 

m  V.  Doyle,  iS  Tex.  iz ;  Eiell  v.  Dod-  munity  rights  10  land  purchased  hy  him 

,  60  Tex.  33t.  in  Texas;  (j)  the  rights  in  the  esute  of 

The  sentence   of  a  husband   to  the  the  last  wife,  who  married  in  ignorance 

lleAliary,  and  his  confinement  (here,  of  the   former  subsisting  marriage,  arc 

univalent  to  an  abandoament  of  ihe  not'involved  in  this  decision.     Routb  r. 

t,  and  authorizes  her  to  manage  and  Routh,  57  Tex.  589. 

ose  of  the  common  property,  at  least  S.  De  Godey  ?>.  De  Godey.  sqCaL  157; 

ar  as  to  secure  a  support  for  herself  Bennett  v.  Fuller,  ag  La.  Ann.  663;  Bel- 

children."     Slalor  v.  Neal,  64  Tex.  den  v.  Hanlon,  33  La.  Ann.  85 

4.   De  Godey  v.  De  Godey,  39  Cal.  157; 

DeGodey  I'.DeGodey,  sqCal.  157;  Van  Marco  v.  Johnson.  15   Cal.  308;  Le 

III  V.   Mann,  34  La.  Ann.  4371  Rice  Blanc  v.  Le  Blanc,  30  La,  Ann.  106;  Zim- 

!ice,  21  Tex.  58.  pelmao  v.  Robb,  53  Tex.  274;  Wright  v. 

E..  the  second  wife  of  her  deceased  Hays.   10  Tex.   130;  s.  c,  60  Am.  Dec. 

land,  while  living  in  another  Stale,  soo;  Caruth  v.  Grigsby,  57  Tex.  359. 

before  his  removal   to  Texas,  was  A  wife,  under  the  liberal  provisions  of 

ly  of  such   outrages  toward  him  as  the  constitution  and  laws  of  Texas  fot 

lered  their  living  together  insupporl-  the  protection  of  her  separate  properly. 

By  mutual  consent,  the  husliand  may,  in  her  own  name,  maintain  a  suit 

krated  from  her  nilhouC  a  decree  oF  by    attachment    levied     on    community 

irce.  andafterremovingto  Texas  with  property   belonging  to  herself  and   her 

children   of  his   first   marriage,    he  husband,  to  secure  payment  of   a  debt 

rjed  a  third  time  to   one   who   was  which  is  her  separate  properly  due  from 

Irani  of  the  fact  that  he  had  tben  a  the  husband.     To  secure  such  a  debt  she 

■■  living.     Afterwards,  during  cover,  is  entitled  to  atl  remedial  process  afforded 

with  his  thirtl  wife,  he  acquired  real  by  the  law  to  .any  one.      While  thil  is 

le   in   Texas,   and  died.     In   a  suit  true,  such  a  claim,  sought  Io  be  enforced 

reen  £,,  claiming  a   community  in-  by  attachment,  should  be  closely  sciuii- 

st  in  Ihe  land  thus  acquired  in  Texas,  nized,  to  guard  against  fraud  and  collusion 

a  child  of  Ihe  first  marriage,  held,  between  husband  and  wife  to  defeat  other 

ibe  mairimonial  relation,  when  once  creditors.     Ryan  v,  Ryan.  61  Tex.  473. 

aod,  continues  until    [erminaiecl  by  fi,   Hemmingway  r.  Matthews.  10  Tex. 


Xi^ti,  Pswm,  and  LUbUitiet     PROPER  TV.  «f  ths  BorvlTor. 

With  her  husband's  death  her  rights  spring  into  activity,  and  she 
has  all  the  power  of  a  feme  sole  over  her  interest ;  *  so,  under  the 
various  statutes  she  may,  for  cause,  have  a  separation  of  property, 
a  partition  of  the  community,  or  may  be  awarded  alimony  out  of 
it,  or  may  have  a  divorce  with  a  division  of  the  property.*  So  if 
her  husband  abandons  her  and  refuses  to  support  her,  her  rights 
over  the  community  quicken  into  vigorous  activity ;  she  may  deal 
with  it  in  his  place,  and  she  may  even  in  her  own  name  convey 
real  estate  standing  in  his  name,  so  that  subsequent  dona  fide  pur- 
chasers from  him  will  get  nothing.* 

6.  Bighti,  Powers,  andXiabilities  of  the  Sarvivor. — The  survivor  has 
at  least  one  half  of  the  community  property  after  all  the  community 
debts  are  paid,*  the  community  property  being  a  primary  fund  for 

307;  Remington  r.  Higgins;  54  Cal.  620.  S.  "  From  aa  examination  of  the  cases 
Cal.  Civ.  Code,  1 88 1,  §  167;  Pany  v.  it  will  be  seen  that  the  rule  is  well  set- 
Kelly.  52  Cal.  334.  tied  that  when  the  husband  abandons  the 

L  **  Under  the  first  and  succeeding  wife  and  fails  to  provide  for  the  family, 
statutes  the  powers  of  the  wife  under  this  authorizes  the  wife  to  manage,  con* 
them  have  been  made  to  cease  with  her  trol.  and  dispose  of  the  common  prop- 
widowhood  ;  but  while  single  she  has  all  erty  so  as  to  secure  a  support  for  herself 
the  rights  and  powers  of  a  feme  sole,  and  and  children.  And  it  seems  from  the 
can  bind  herself  personally  as  well  as  the  cases  of  Wright  v.  Hays,  and  Fullerton 
estate.  On  a  second  marriage  she  ceases  v,  Doyle,  that  where  the  facts  exist 
to  be  a  free  agent  and  is  shorn  of  these  which  would  authorize  the  wife  to  assume 
rights,  and  she  cannot  convey  the  equi>  the  management,  control,  and  disposition 
table  any  more  than  she  could  have  con-  of  the  common  property,  she  has  the 
veyed  the  legal  estate.  This  is  the  pol-  same  unlimited  power  in  these  particulars 
icy  of  the  statutes."  Davis  v.  McCartney,  as  would  the  husband  if  present  and  in 
64  Tex.  584.  See  also  Cordrer  v.  Cage,  control  of  the  property."  Slatort/.  Neal, 
44  Tex.  532;  Orr  t/.  O'Brien,  55  Tex.  149;  64  Tex.  222;  Wright  v.  Hays,  10  Tex. 
Walker  v,  Abercrombie,  61  Tex.  60;  130;  s.  c,  60  Am.  Dec.  200;  Fullerton 
Ltttherwood  v.  Arnold,  x  S.  W.  Repr.  v,  Doyle,  18  Tex.  12;  Forbes  v.  Moore, 
(Tex.)  173;  Womack  v.  Shelton,  31  Tex.  32  Tex.  199;  Carothers  v,  McNese.  43 
593;  Hecicman  v.  Thompson.  24  La.  Ann.  Tex.  224;  Zimpleman  v,  Robb,  53  Tex. 
264;  Dickson  v.  Dickson, 37  La.  Ann.  915.  274;   Walker    r.  Strongfellow,  30  Tex. 

S.  Carite  v.  Trbtot,  105  U.  S.  751;  Ray  570;  Cheek  r.  Bellows,  17  Tex.  613.    See 

V.  Ray,  I  Idaho  N.  S.  566;  Hendricks  v.  Rights,  etc.,  of  Husband,  note  7,  p. 

Wood,  33    La.  Ann.   105 1:  Compton  v,  359. 

Max#eU,  33  La,  Ann.  685;  Belden  v,  4.  Broad  z'.  Murray,  44  Cal.  228;  Broad 
Haolon,  32  La.  Ann.  85;  Succession  of  v.  Broad,  40  Cal.  493;  Tompkins  v. 
Hearing,  28  La.  Ann.  151;  Heyman  v.  Tompkins,  12  Cal.  114;  Beard  v,  Knox, 
Sheriff,  27  La.  Ann.  195;  Meyer  t^.  Smith,  5  Cal.  252;  Payne  v,  Payne,  18  Cal.  291; 
24  La.  Ann.  153;  Webb  v.  Bell,  24  La.  Scott  v.  Ward,  13  Cal.  458;  Hart  v,  Rob- 
Ann.  75:  Spires  V.  McKelvy,  23  La.  Ann.  ertson,  21  Cal.  346;  Cummings  v.  Chev 
571;  Raiford  v.  Thorn.  15  La.  Ann.  83;  rier,  10  Cal.  519;  Kellar  t^.  Blanchard,  21 
Jaffrion  V,  Bordelon,  14  La.  Ann.  618;  La.  Ann.  38;  Cockburn  v.  Wilson,  20  La. 
Holmes  v.  Barbin,  13  La.  Ann.  474;  Ann. 39;  Moore  v.  Moore,  20 La.  Ann.  159; 
Levistones  v.  Brady,  XI  La.  Ann.  696;  Fleming  z/. Fleming,  18  La.  Ann. 726;  War- 
Muse  V.  Yarborough,  11  La.  Ann.  533;  ing  v.  Zunts,  16  La.  Ann.  49;  Chapman  v. 
Mockzr.  Kennedy,  11  La.  Ann.  32;  Wolf  Woodward,  16  La.  Ann.  167;  Holmes  v. 
V.  Lowry,io  La.  Ann.  273;  Penn  c/.Crock-  Barbin,  13  La  Ann. 553; Holmes  v.  Dobbs, 
ett,  7  La.  Ann.  343;  Jones  v.  Morgan,  6  15  La.  Ann.  501;  Succession  of  Fitzwil- 
La.  Ann.  632;  Davock  v.  Darcy,  6  Rob.  liams,3  La.  Ann.  489;  Succession  of  Bun- 
(La.)  342;  Ldngino  v.  Blackstone,  4  La.  gier,  4  La.  Ann.  389;  Salvy  v.  Chexnai- 
Ann.  513;  Handy  v.  Sterling^i  La.  Ann.  dre,  14  La.  Ann.  567;  Massey  v.  Steeg.  13 
306;  Sl  Louis  University  v.  Proud-  La.  Ann.  350;  Succession  of  Viand,  11  La. 
horome,  21  La.  Ann.  525;  Caulk  v.  Picont,  Ann.  297;  Grayson  v.San'ord,i2  La.  Ann. 
23  La.  Ann.  277:  Cal.  Civ.  Code.  1881,  646;  Succession  of  Planchet,  29  La.  Ann 
%%  141,  X46-148;  Nev.  C.  L.  1873,  §  162.  520;  Belli/.  Schwaru,  56 Tex.  353;  Carter 
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ment  of  community  debts.'  The  surviv6r  may  generally 
the  community  with  or  without  statutory  authority,  and 
ithout  going  into  court*     The  survivor  or  the  heirs  of 

60  Tex.  53;  Barretl  v.  N«ah,  to  whether  there  b«  community  properij 

;  Ellington  v.  £tliagton.  aq  or  Dot,  and  without  the  laiisfaciion   of 

nner  v.  Davis,  33  Tex.  3aS:  which  heirs,  as  against  Ibe  survivor,  have 

v,   McDonald,    tt   Tex.    385:  no  right,  either  tegalor  equitable,  to  take 

irk,   19  Tex.  331;   Griffin   v.  and  hold  any  pair  of  the  commoa  prop- 

z.  501;  Johnson  v.  Harrison,  eru." 

See  also  Johnson  v,  Harrison,  48  Tex. 

nas   o.  Smith,  to  Tex.    133;  266;   Vcramendi   v.    Hutchina,    48    Tex. 

loodjr,  6oTex.  g6;  Richey  f.  553;    Manchaca  v.   Field,   6a   Tex.    135; 

at.  336;  Johnson  v.  Harrison,  Ford  f.  Cowan.  64  Tex.  tag;  Walker  v. 

;  Tompkins   Estate.   la  Cal.  Howard.  34  Tex.  47S;  Hawley  k.  Cres- 

m  V.  Williams,  33  La.  Ann.  cent  Ciijr  Bank,  36  La.  Ann.  330:  Wil- 
liams V.  Fuller,  37  La,  Ann,  634;  Magee 

iger   ti.   Moody,  60  Tex.  q6.  v.  Rice,  37  Tex.  483. 

e  ol  the  court  was:  "  Under  The  surviving  husband  or  wife,  upon 

d   decisions  of   this   court  it  giving  bond  as  such,  and  taking  posses- 

1  as  conclusively  settled,  that  sion  of  the  community  estate,  becomes  a 

of  the  marital  relation,  with-  Irusiee  thereof  for  the  creditors  and  dis- 

tration  upon  the  estate  of  the  iributees,  and  is  vested  with  ample  pow- 

ember  in  any  of  the  modes  ers  and  a  very  broad  discretion.    Leather- 

ovided  by  ttatute,  has  [rawer  wood   v.  Arnold,   I    5.  W.  Repr.   (Tex.) 

to  sell  the  corarauniiy  prop-  173. 

e   purpose   of    paying  debts  "One    owning    community    property 

charge  upon  it.  and  by  law  with  the  wife,  on  her  death  sold  it,  with- 

ty  is  charged  with  the   pay-  out  qualifying  under  the  statute  90  ais  to 

Is  contracted  during  the  mar-  administer  it.     He  sold  for  the  purpose 

:h.  Dig.  4646.  of  paying  community  debts,  and   aiter- 

een  properly  held  that  the  act  wards  qualified  under  the  statute  as  sur- 

lol  withdraw  such  power  from  vivor.  and  conveyed   by  deed  the   same' 

;  hut  thai  (he  act  was  intend-  property  to  the  purchaser  from  his  ven- 

E  the  powers  of  the  survivor,  dee  in  the  first  sale.     In  a  suit  between 

Leniel,  48  Tex.  480;  Dawson  the  heirs  of  bis  deceased  wife   and    the 

Tex.  178;   Lumpkm  i;.  Mur-  party  claiming  title  under  the  last  deed, 

jS.  held.  (I)  The  fact  that  the  surviving  hus- 

itself  seems  to  recognize  in  band  may  have  parted  with  his  individual 

'  such  a  power,  and  that  its  interest  by  the  hrst  deed  could  not   im- 

not  be  disturbed  upon  failure  pair  his  right,  after  qualifying  as  survivor, 

ith  the  act.  unless  upon  com-  to  administer  the  residue  of  Ihecommun- 

me  one  having  an  interest  in  ily  interest,  title  10  which  passed  by  (he 

Pasch.  Dig.  4649,  4650.  second  deed  (a)  A  verbal  partition  be- 
routd  seem  that,  when  those  [ween  the  heir  of  the  deceased  wife  and 
I  an  estate  interpose  no  oh-  the  party  claiming  under  the  deed,  made 
le  raanagemcnl  and  control  before  the  surviving  husband  qualified, 
inily  estate  by  the  survivor  conferred  no  right  on  ihe  heir  10  any 
lificaiion  under  the  statute,  portion  set  apart  to  such  heir  by  the  par- 
sers from  such  survivor,  if  tition.  The  parties  had  no  power  to 
imunity  debts  bearing  a  rea-  withdraw  any  portion  of  [he  property 
portion  to  the  value  of  the  from  administration  by  the  husband. 
d  by  a  survivor,  ought  not  to  (3)  It  was  the  right  of  the  surviving  bus- 
1  in  their  titles  acquired  in  band  to  sell  for  the  payment  of  commu- 
for,  in  the  absence  of  such  nity  debts,  even  though  the  property 
i.purchasersmay  well  believe  brought  more  than  enough  for  that  pur- 
nteresled   in   the   estate   are  pose.  The  right  of  the  heir  o(  the  deceased 

the  survivor  shall  exercise  wife  to  the  interest  In  the  excess  derived 

which   he  possesses  to   sell  by  inheritance  from  the  mother  is  secured 

raise  means  with  which   to  by  the  bond  of  the  surviving  husband." 

:bls  which  are  a  charge  upon  Wailcins   v.   Hall,  57  Tex.   i.     See   also 

ty,  and  for  which  the  survi-  Bell  v.  Schwartz.  56  Tex.  353;  Wtradtey 

personally,  wiUiout  reference  v.  Adams,  55  Tex.  $36;  Cordier  v.  Cage, 
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the  deceased  can  assign  their  respective  interests,  but  not  by  metes 
and  bounds,  as  dissolution  of  the  marriage  turns  the  community  into 
tenancy  in  common.^  Either  spouse  may  by  will  dispose  of  such 
part  of  the  community  as  would  go  to  his  or  her  representatives, 
but  neither  can  by  will  affect  the  interests  of  the  other.*  In  Lou- 
isiana the  surviving  wife  may  enjoy  the  qse  of  the  community  dur- 
ing widowhood,*  and  the  survivor  has  a  usufruct  of  so  much  of  the 
community  as  may  be  inherited  by  his  or  her  issue  proceeding 
from  the  marriage.* 

7.  Bights  of  the  Heirt. — Upon  the  death  of  either  spouse  the 
heirs  of  the  deceased  take  one  half  of  the  community  property 
subject  to  the  payment  of  community  debts,  the  survivor  s  home- 
stead rights,  and  the  survivor's  right  of  administration.^    They 

44  Tex.  533;  Orr  v,  O'Brien.  55  Tex.  149;  The  wife  cannot  renounce  the  succes- 

Jordan  v.  Imthnm,  51  Tex.  276;  Long  v.  sion  if  she  takes  an  active  concern  in  the 

Walker,  47  Tex.  173;  Green  v.  Griscom,  effects  of   the   community.     Collins  v, 

53  Tex.  43a;  Carter  v.  Conner.  60  Tex.  Babin.  16  La.  An.  290;  Ludeling  v.  Fei- 

53;    Primm    V.    Barton,    18    Tex.    206.  ton,  29  La.  An.  719. 

Packard  v,  AreUanes.  17  Cal.  525  r  Cook  The  interest  of  the  widow  in  the  com- 

V.  Norman,  50  Cal.  633.  munity    property    after    the    husband's 

The  statute  (Pasch.  Dig.  4648)  which  death  is  a  vested  one,  but  she  cannot  by 
gave  to  the  surviving  husband  power  to  her  acceptance  of  the  community  take 
sell  the  community  estate  after  the  filing  the  administration  out  of  the  hands  of  the 
of  an  inventory,  on  the  death  of  the  wife,  husband's  executor  or  administrator  any 
must  be  strictly  construed;  and  such  fiU  more  than  the  heir  could  by  a  like  accept- 
ing could  not  give  validity  to  a  sale  made  ance.  Succesion  of  McLean,>«i2  La.  An. 
after  the  death  of  the  wife  and  before  222/ 

compliance    by  the    husband  with    the  1.  Caruth  v.  Grisby,  57  Tex.  259;  Good 

terms  of  the  statute.     Griffin  v.  Ford,  60  v.  Combs,  28  Tex.  34;  Broad  v.  Murray, 

Tex.  501.    See  also  Kirkland  v.  Little,  41  44  Cal.  228;  Hickman  v.  Thompson,  24 

Tex.  456.  La.  Ann.  264^,  Dickson  v.  Dickson,  36  La. 

On  the  granting  of  letters  of  adminis-  Ann.  453. 

tration  to  a  third  party,  the  wife's  control  8.  A  married  woman  may  dispose  of 

over  the  community  estate  ceases,  and  her  property  by  will,  subject  to  the  Ha- 

the  estate  passes  under  the  jurisdiction  bility  of  her  community  property  for  the 

of  the  county  court  for  administration  payment  of  community  debts.     Brown 

and  settlement;  along  with  it  also  passes  v.  Prigden,  56  Tex.  124.     See  also  Wal- 

ibe  liability  for  all  debts  that  are  a  charge  ker  v.  Howard.  34  Tex.  478;  Greiner  r. 

on  such  estate.     HoUingsworth  v.  Davis,  Greiner,  58  Cal.  115;  Beard  v,  Knox.  5 

62  Tex.  438.  Cal.  252;  s.  c.  63  Am.  Dec.  125;  Buchan- 

By   the    marriage    of    the    surviving  an's  Estate.   8    Cal.    507;  De  Godey  v. 

widow  she  loses  control  of  the  commun-  De  Godey,  39  Cal.  157. 

ity  property,  and    execution   upon  the  S.    Boyle  v.  Sibley,  22  La.  Ann.  446; 

property  in  her  bands,  subject  to  admin-  Succession  of  Davis,  22  La.  Ann.  497. 

istration,  cannot  be  issued  on   a  judg*  4.  Forstall  v.  ForStall,  28  La.  Ann.  197; 

ment  against  her  in  a  suit  brought  before  Succession  of  Planchet,  29  La.  Ann.  520. 

but  rendered  after  the  second  marriage.  9.  The  heirs  of  the  wife  become  vested 

Pucket  r.  Johnson,  48  Tex.  550.  with  a  title  to  her  share  of  the  commun- 

In  Lffmtiana  the  surviving  wife  has  ity  property  at  the  moment  of  her  death; 
thirty  days  within  which  she  must  re-  and  though  they  receive  it  subject  to  the 
oounce  or  accept  the  succession  of  her  payment  of  the  community  debt,  they  are 
hosbaod.  After  this  delay  she  still  has  bound  to  await  a  liquidation  of  the  com- 
the  right  to  renounce,  and  the  right  con-  munity  before  resorting  to  an  action  to 
tiones  until  she  is  compelled  by  an  action  recover  it.  Tugwell  v.  Tugwell,  32  La. 
to  make  choice.  Titche  v.  Lee,  22  La.  Ann.  848:  Glasscock  v.  Clark,  33  La.  Ann. 
Ann.  436.  See  also  Monget  v.  Pate,  3  584,  reaffirmed.  Nor,  in  such  action, 
La.  Ann.  269;  Andrich  v.  Lamothe,  12  petitory  in  its  character,  is  the  indebted- 
La.  Ann.  76;  KeUey  V.  Robertson,  10  La.  ness  of  the  community,  or  its  financial 
Ann.  306.  condition  when  dissolved,  a  legitimate 

868 


Stgltt.        _  COMMUNITY  PROPERTY.,  rfCradlta 

may  apply  to  the  court  to  restrain  the  survivor  from  wasting  i 
improperly  disposing  of  the  property.*  In  Louisiana  the  hei 
may  accept  or  renounce  the  succession."  The  heirs  also  have 
claim  for  any  separate  property  of  the  deceased  which  has  bet 
taken  into  the  community  or  by  the  survivor.' 

8.  Sighta  of  Creditors. — The  community  property  is  liable  for  tl 
wife's  ante-nuptial  debts,  but  not  on  any  contract  of  hers  mat 
during  coverture,  except  for  necessaries,*  It  is  likewise  liable  {< 
ail  ante-nuptial  and  post-nuptial  debts  of  the  husband;  as  he  c: 
dispose  of  it  absolutely,he  can  absolutely  charge  it  with  his  debts 

(ubject  of  inquiry.     Murphy  v.  Jury.  %  passage   Of   the   lawi   of    tS44,   sue   I 

Southern  Repr.  (La.)  575.    See  also  Broad  her  deceased  father's  communitr  inten 

V.  Murray,  44  Cal.  338,  white  her  mother  remains  a  widow.    D 

The  children  of  a  deceased  mother  are  ti.  Collins,  j  La.  Ann.  58B. 

tenants  in  common  of  the  legal  title  with  Where  a  wife  dies  seized  of  commun 

their  father  10  the  community  properly,  estate,  and  leaving  children,  her  inien 

with  power  in  the  father  [□  convey  or  in  such  .communily  csialc  descends 

mortgage  the  whole  estate  so  (ar  as  is  and  vests  wholly  in  her  surviving  ct 

necessary  to  provide  for  the  debts  of  the  dren,  to  the  exclusion  of  surviving  grai 

community.     Johnston  v.  San  Franciso  children  whose  parents  died   before  I 

Savings  Union.  63  Cal.   JsGi   McAlisler  ancestress  did.     Carlniight  v.  Moore 

I/.  Farley,  39  Tex.  553.  S.  \C.  Repr.  (Tex.)  263. 

As  has  been  often  said,  heirs  take  com-  1.  After   the   surviving    husband   I 

munity  property  charged  with  the  debts  regularly  filed  his  inventory,  if  it  app< 

against  it;  and  if  il  be  sold  by  the  sur-  that  he  is  about  lo  waste  the  proper 

vivot  for  the  purpose  of  paying  commun-  the  heirs  may  apply  to  the  court  and  bi 

ity  debts,  or  for  Ihc  purpose  of  reimburs.  their  rights  protected,    Pasch.  Dig.  46 

ing  the  survivor  for  separate  means  Tised  Griffin  v.  Ford,  60  Tex.  501.     See  a 

in  discharge  of  such  debts,  then  the  pur-  Hawley  v.  Crescent  City  Bank.  36  I 

ehaser  will  be  protected  in  his  purchase.  Ann.  330. 

Wilson  V.  Helms,  jg  Tex.  6S0:  Burleson  S.  Straiton  v.  Rogers.  11  La.  Am 

V.   Burleson.    28  Tex.   383^  Johnson  ».  "                     —       '          '       * 
Harrison,  4S  Tex.  357;  Wenar  v.  Stenzel, 

48  Tex,  484;  Jones  v.  Jones.  15  Tex.  143-  .... 

See  also  Morrison  v.  Covington,  1  La.  for  the  sole  debt  of  the  wife  conirac 

Ann.  359;  Sadler  v.  Klmbrough.  14  La.-  before  marriage.     Vlaniin  c.  Bntnpus, 

Ann.  S34;  Succession  of  Kerley.  18  La.  Cal.  314;  Van  Maren  i-.  Johnson.  15  C 

Ann,  583.  308.      See  also   Remington  v.  Higgi 

On  the  death  of  the  wile  her  interest  54  Cal.  630;  Taylor  v.  Murphy,  50  T 

in  the  homestead  descends  and  vests  in  391 ;  Nash  v.  George,  b  Tex.  334;  Po 

her  heirs,  subject  to  administration  and  v.    Parker.  11   Tex.   699:    Christmas 

ID  ihe  right  of  the  husband  to  wind  up  Smith,   10  Tex,  133;  Edrington  v.  M 

ihe'communiiy  aff^rs.     This  right  of  the  field.  S  Tex.  363.      Interest  paid   ot 

husband  must  be  limited  chiefly  10  paying  stock  loan  which  was  a  personal  debt 

the  communily  debts,  and   a   purchaser  the  wife  was  charged  to  the  commuoi 

from  him  does  not  acquire  ihe  interest  of  Barbel  v.  Roth.  16  La.  Ann.  371. 

the  children  of  Ihe  marriage  when  there  5.  The  community  is  liable  for  de 

were  no  debts  of  the  communily  to  be  of  the  husband  contracted  t>efore  m 

paid.     A  sale   to   support   the   children  riage,     Davis  v.  Complon.   13  La.  Ai 

will  not  be  sufficient  10  pass  title  to  their  396;  Portis  v.  Parker,  33  Tex.  699,     1 

interest    in     ihe     homestead.      Bell    v.  also  Forbes  v.   Dunham,    24  Tex.   6 

Schwartz,  56  Tex.  353,     Sec  also  Belcher  Jones  v.  Jones,   15  Ten.  143;  Hawlej 

V.  Fox.  60  Tex.  537;  Bell  f.  Schwartz,  37  Crescent  City  Bank,   36   La.  Ann.  a 

Tex.   57a;    tones  v.  Jones.  15  Tex.  143;  McDonald  v.  Badger.  23  Cal.  393;  , 

Walker  ».  Young.  37  Tex,  519;  Carter  f,  ams  v.  Knowlton,  aa  Cal.  3B3;    Tot 

Conner. 6oTex.  S2;  Ordt  DeLaGuerra.  kins  v.  Tompkins,   la  Cal.  114;  Loti 

18  Cal.  67;  Smith  v.  Dorsey.  5  La,  Ann.  Keach,  5  Tex.  394:   Edrington  v.  M 

3S1;  Guillolte  V.  Lafayette,  5  La,  Ann.  field,  S  Tex.  363. 

381.  An  attaching  creditor  of  the  comm 

In  Lotdiiana  a  ahild  cannot,  since  the  ity  estate,  or  one  who,  through  operat 
S64 


COMMUNITY  PROPER  TY—COMMUTA  TION— COMPACT. 

As  an  entirety,  it  is  not  liable  for  any  debt  contracted  after  the 
dissolution  of  the  marriage.^  All  the  debts  for  which  it  is  liable 
must  be  settled  before  the  survivor  or  the  heirs  of  the  deceased 
have  personally  any  interest.*  In  Loutsiana,  if  the  widow  accept 
the  community,  she  or  her  estate  is  liable  for  one  half  of  the 
debts,  but  if  she  renounce  the  same,  neither  she  nor  her  estate 
can  be  held  liable  at  all.'  A  judgment  against  both  husband  and 
wife  can  be  enforced  against  the  community  property  or  against 
the  separate  property  of  either  one ;  but  if  a  mortgage  has  been 
given  for  the  husband's  debts  which  covers  both  community  prop- 
erty and  separate  property  of  the  wife,  she  may  have  the  commun- 
ity property  exhausted  first.^  Judgment  creditors  cannot  have  a 
part  of  the  community  property  set  aside  by  metes  and  bounds  to 
satisfy  their  debts.^  In  a  foreclosure  suit  against  the  community 
the  wife  should  be  made  a  party.* 

COinnrTATIOV. — The  change  of  a  punishment  to  which  a  per- 
soa  has  been  condemned  into  a  less  severe  one.  This  can  be 
granted  only  by  the  authority  in  which  the  pardoning  power 
resides.'^ 

COICPACT. — All  agreement ;  a  contract ;  generally  applied  as 
between  States  or  governments.® 

of  law,*  has  acquired  an  apparent  lien  If  by  the  terms  of  a  trust  deed  the  sep- 

npon  land  which  has  been  purchased  in  arate  property  of  a  wife  be  liable,  ill 

whole  or  in  part  with  the  separate  means  community  property  which  is  subject  to 

of  the  wife,  does  not  occupy  such  posi-  the  same  lien  must  be  exhausted  before 

tion  as  will  preclude  the  wife  from  prov-  the  separate  property  of  the  wife  can  be 

iog  her  separate  interest,  and   thereby  taken.     James  v.  Jacques,  26  Tex.  321. 

having  it  protected.     Such  protection  is  6.  Good  v.  Coombs,  28  Tex.  34. 

accorded  under  like  circumstances  to  a  6.  Burton  r.  Lies,  21  Cal.  87. 

third  i>arty,  and  there  is  nothing  in  the  7.  Bouvier's  Law  Diet, 

marital  relation  that  should  prevent  it  .  Commutation  of  Imiirlsonmont  allows  a 

from  being  extended  to  the  wife.     Par-  prisoner  to  acquire,  by  good  behavior,  a 

ker  V.  Coop,  60  Tex.  iii.  right  to  take  a  shorter  term  of  imprison- 

1.  Thezan  v.  Thezan,  28  La.  Ann.  442.  mcnt  than  that  imposed  by  his  original 

9.  Jones  v,  Jones,  1$  Tex.  143;  Tomp-  sentence.     Abbott's  Law  Diet, 

kins  V.  Tompkins,  12  Cal.  114;  Good  v.  *' A  commutation,"  says  Beatty,  J.,  in 

Combs,  28  Tex.  34;  Baird  v,  Lemee,  23  Ex  parte  Janes,  i  Nevada,  321,  "is  the 

La.  Ann.  424;  Sadler  v.  Kimbrough,  24  change  of  one  punishment  known  to  the 

La.  Ann.  534;  Hawley  v.  Crescent  City  law  for    another  and  different  punish- 

Bank^  26  La.  Ann.  230;  Durham  v,  Wil-  ment  also  known  to  the  law.*'     It  is  not 

liams.  32  La.  Ann.  162;  Dickson  v.  Dick-  a  conditional  pardon,  but  the  substitution 

son,  33  La.  Ann.  1370.  of  a  lower  for  a  higher  grade  of  punish- 

S.  Ludeltng  V.  Felton,  39  La.  Ann.  719;  ment,  and  is  presumed  to  be  for  the  cul- 

Reibl  V.  Martin,  29  La.  Ann.  15.     Coni'  prit's  benefit.     In  the  Matter  of  Sarah  M. 

pare  Coco's  Succession,  32  La.  Ann.  325.  Victor,  31  Ohio  St.  206.     See  also  Lee  t/. 

4.  Where   a   judgment    is    recovered  Murphy.  22  Gratt.  (W.  Va.)  789. 
against  husband  and.  wife  jointly  without  Commutation  of  Faros  consists  in  sell- 
any  specific  directions  in  the  decree  as  ing  a  ticket  for  a  term  at  a  less  price  than 
to  the  estate  out  of  which  it  is  to  be  satis-  the  aggregate  of  daily  fares  for  the  term, 
fied,  it  would  seem  that,  as  a  general  Abbott's  Law  Diet, 
rale,  it  may  be  levied  upon  and  be  satis*  S.  Compact  and  contract  are  converti- 
lied  out  of  the  property  of  either  the  hus-  ble  terms.     Canal  Co.  v.  Railroad  Co.,  4 
hand  or  wife,   or   of    the    community.  Gill  &  J.  (Md.)  129. 
Howard  v.  North,  5  Tez.  290;  s.  c,  51  As  used  in  the  prohibition  upon  the 
Am.  Dec.  769.     See  also  Abut  v,  Atkin-  States  to  '*  enter  into  any  agreement  or 
•00,  21  La.  Ann.  239.  compact  with  another  State  or  with  a 
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DtflnitlDD.                                  COMPANY.  SaflHltit 

COMPAVT. — An  association  of  a  number  of  individuals  for  tl 
purpose  of  carrying  on  some  business  or  undertaking.  The  ter 
IS  not  synonymous  with  partnership,  though  an  unincorporatt 
company  is  generally  a  partnership ;  but  is  usually  applied  to  tho 
associations  whose  members  are  more  numerous,  their  capit 
larger,  and  their  enterprises  greater.  When  these  companies  a 
authorized  by  the  government  they  are  called  incorporated  cor 
panics  or  corporations.^ 

iorcign  power."  in  Con»i.  U.  5.,  I.  X.  3,  P«mb«  Oonpeiliif  th*  Conpkny,  in 

lomelhinK  more  is  meant  \>y  "compact"  act  making  aucb  lUble  (o  ibe  citent 

than  by  the  word   "trealy"  in   ihe  pre-  their  respeclive  shares  of  stock  for  t 

ceding   clause.      The  prohibition    is  de-  debts  of  the   company,  are   all   perio 

signed  to   be  more  comprehensive,   and  who  own  stock.     Rosevelt  v.  Brown, 

forbid  every  agreement,  written  or  verbal,  N.  Y.  148. 

formal  or  informal,  positive  or  implied,  kid  Coapany. — A  bond  of  indemn 

by  the  inucual  underslanding  of  the  par-  K''en  lo  the  trustees  of  an   incorporat 

ties.     Holmes  v,  Jennison.  14  Pet.   (U,  insurance  company,  couditioned  for  t 

S.)  S73.  good   conduct   of  a  clerk   while   in    I 

I.   Bouv.  Law  Diet.  service  of  the   said  company,  rema  ins 

"The  proper  signification  of  the  word  force  as  long  as  the  clerk  serves  tbe'co 

'  company.'  when  applied  to  persons  en-  pany.  although  there  are  changes  aoio 

gaged  in  trade,  denotes  those  united  for  the  individuals  composing  the  compar 

the  same  purpose  or  in  a  joint  concern.  It  1 1  is  otherwise  in  an  ordinary  parlnersb 

is  so  commonly  used  in  this  sense,  or  as  Melcalf  v.  Bruin,  1  Camp.  413. 

indicating  a  partnership,  thai  tew  persons  In  anactincorporatingadoch  compa 

accustomed  to  purchase  goods  at  shops  the   phrase '"the   dock    or    wharf   n 

where  they  are  sold  by  retail  would  mis-  ow^ed  by   the  said   company"  must 

Apprehend  that  such  was  its   meaning."  construed   to  mean   by   the    individu 

Palmer  n.  Pinkharo,  33  Me.  5a.  .       ..         - .                     ^.        . 

An   unincorporated   company   i 

BssocialioQ  of  individuals  not  forming  a  <N.  J.)  13.  511. 

corporation,   but    carrying    00    business  Sup"!  Oompu^  or  crew  does   not 

under  a  corporate  name,  end  having  cer-  elude  a  mere  passenger.     V.  S.  v.  Libl 

tain  qualities  resembling  those  of  incor-  I  W,  &  M,  (C.  C.)  331. 

porated  companies."     Rap.  &  Lawr.  Law  Thi  Compkny. — Where  a  person  de! 

Diet.  ered  a  message  to  a  telegraph  cotnpi 

A  club  is  not  a  company  within  wind-  to  be  sent  to  a  point  beyond  its  lermin 

Ing-up  acts.      Jn  n  St.  James's  Club,  16  and  the  company  sent  the  message  to 

Jur.  1075.  terminus,   where    it    was    delivered 

InoorporaMd  Company  in  an  embeiile-  transmission   to   another  company.  ■ 

ment  act  was  held  to  mean  one  composed  upon  the  blank  upon  which  the  mess^ 

of    individuals    associated    together    for  was   written  there  was  a  stipulation  t 

private  purposes.     Coals   tj.   People,   23  "this  company "  would  not  be  reapoi 

N.  Y.  345.  ble  for'  error  or  delay  of  any  other  cc 

JoiDt-tto«k  Ooapuiy  and  "corporation  pany,  and  limiting  the  liability  of  " 

organized   under   general  laws"  are  con-  company."   held,   in    a  suit   against 

vertible  terms  in  Massachusetts   legisla.  second  company,  that   "the   compan 

[Ion.     Ally. -Gen.  v.  Merc.  Ins.  Co.,  I3i  meant  the  first  company,  and  the  lim 

Mass.  534.  tion  did  not  extend  to  the  second.   Sqt 

Kamofaetnrlng   Oompwiy  — One   which  v.  W.  U.  Tel,  Co..  98  Mass.  333. 

makes   goods   and   wares  from  raw  ma-  Trading  or  Othtr  Pnblia  Compajay  d 

terials.  A  company  which  makes  castings  not  include  a  ptivaic  parinerahip.       It 

and  machineiy  from  melted  pig  and  old  Griffith,  ts  Ch.  Div.  655. 

iron  is  not  an  "  iron-manufacturing  com-  Transportation  Compaiy. — A   compi 

pany."     The  iron  is  manufactured  before  engaged  in  the  removal  of  petroleum  fr 

the  castings  are  made.     People  v.  Hold-  place   to  place  by  tneans  of  pipes   i 

ridge,  4  L^ns.  (N.  Y.)  511.  transportation  company  within  a  tax  : 

An  aqueduct  company  whose  business  Columbia  Conduit  Co.  v.  Com.,  90  Pa. 

it  is  to  distribute  water  is  not  a  manufac-  307. 

luring  company.      Dudley   v.    Aqueduct  Tnmplka  Gompuiy  in  a  tax  law  inclu 

Corp..  i<x)  Mass.  1B5.  a  plank-road  company.    State  v.  Hai| 

see  , 


Mnitioa.  COMPARATIVE  NEGLIGENCE,  ]>dbiltioiL 

The  state  of  being  a  companion ;  fellowship  ;  society.^ 

COMPABATIVB  HSOUOSVCB.  (See  also  Carriers  of  Passek- 
GERS;  Contributory  Negligence;  Municipal  Corporations; 
Negugence  ;  Railroad  Companies.) 

Definition  of  Comparative  Neg^ligencs*  Evidence  of  Custom  to  Determine 

367.  Decrees,  373. 

Degrees   of  Negligence — Manner  of  Not  Error  to  Fail  to  Instruct  as 

Comparison^  368.  to  Doctrine^  374. 

When  Negligent  Plaintiff  Can  Re*  Comparison  of  Negligence — Mat- 

,   cover,  369.  ierfor  the  Jury,  374, 

When  Negligent  Plaintiff  Cannot  Re--  But  Verdict  May  be  Reviewed  in 

cover t  370.  Illinois  Appellate  Court,  374. 

Plaintiff  Must  Have  Exercised  Ordi-  And  if  No  Evidence  to  Support^ 

dinary  Care,  371.  Set  Aside  in  Illinois  Supreme 

A  Preponderance  of  Negligence  In^  Court,  374. 

sufficient,  yj^.  How  the  Doctrine  Originated,  374. 

Wilful    Injuries — Gross    Negligence     Where  it  Prevails,  375.  [375. 

not  Wilfulness,  372.  To  Full  Extent  Only  in  Illinois, 

Proximate    Cause — Its    Relation    to  In  a  Modified  Form  in  Georgia, 

Comparative  Negligence,  372.  But  Not  in  Kentucky,  375.     [375. 

When  Not  Applicable  to  Children,  373.  The  Tennessee  Rule,  375.        [375. 

Special  Rules  and  Applications,  373.  Repudiated— Oregon  and  Kansas, 

• 

1.  BeflnitioiL — Comparative  negligence  is  that  doctrine  in  the 
law  of  negligence  by  which  -the  negligence  of  the  parties  is  com- 
pared in  'the  degrees  of  "  slight,"  "  ordinary,"  and  "  gross"  negli- 
gence, and  a  recovery  permitted,  notwithstanding  the  contributory 
negligence  of  the  plaintiff,  when  the  negligence  of  the  plaintiff  is 
slight  and  the  negligence  of  the  defendant  gross,  but  refused  when 
the  plaintiff  has  been  guilty  of  a  want  of  ordinary  care  contributing 
to  his  injury,  or  when  the  negligence  of  the  defendant  is  not  gross, 
but  only  ordinary  or  slight  when  compared  under  the  circumstances 
of  the  case,  with  the  contributory  negligence  of  the  plaintiff.^ 

30  N.  J.  L.  443;  Haight  V.  Stale,  3a  N.  J.  R.  Co.  v.  Goebel.  7  West.  Rep.  (III.)  689, 

L  449.  692:  Chicago  &  Alton  R.  Co.  v.  Dillon, 

1.  Where  in  a  deed  granting  an  an-  17  Bradw.  (III.)  355;  C,  B.  &  Q.  R.  Co. 
nnity  there  was  a  provision  that  it  should  v.  Rogers,  17  Bradw.  (111.)  638;  Chicago 
cease  if  the  annuitant  ''should  associate,  &  N.  W.  R.  Co.  v,  Thorson,  11  Bradw. 
coniinue  to  keep  company  with,  or  co-  (111.)  631,  634:  Garfield  Mfg.  Co.  v,  Mc 
habit  or  criminally  correspond  with  J.  Lean,  18  Bradw.  (III.)  447,  449;  Gardner 
F./' the  condition  was  held  to  be  broken  v,  C.  R.  &  P.  R.  Co.,  17  Bradw.  (111.) 
by  receiving  his  visits  whenever  he  chose  262,  265;  Calumet  Iron  &  Steel  Co.  t/. 
to  call  Ld.  Dormer  V.  Knight,  i  Taunt.  Martin,  115  111.  358;  Galena,  etc.,  R.  Co. 
417.  vi  Jacobs,  20  III.  478;  Chicago,  etc.,  R. 

2.  Rockford,  etc..  R.  Co.  v.  Delaney,  v,  Dimick,  06  111.  42;  Moody  v,  Peterson, 
82  HI  198;  s.  c,  25  Am.  Rep.  308;  Win-  11  Bradw.  (111.)  185. 

Chester  v.  Case,  5  Bradw.  (111.)  486;  C,  These  cases  when  classified  support  all 

B  &  Q.  R.  Co.  V,  Johnson.  103  111.  5x2;  parts  of  the  statement  of  the  rule  in  the 

s.  c.  8  Am.  &  Eng.  R.  R.  Cas.  2$;  C,  B.  text,  and  in  the  two  late  cases,  supra, 

k  Q.  R.  Co.    V.  Harwood,  90  111.  427;  of  C,  B.  &  Q.  R.  Co.  v,  Johnson,  103 

s.  c,  80  111.  88;  Wabash,  etc..  R.  Co.  v.  111.  512;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 

Wallace,  no  III.  114;  s.  c,  19  Am.  &  25,  and   Calumet   Iron  &   Steel  Co.  v. 

Eng.  R.  R.  Cas.  359;  Chicago  &  Alton  Martin,    115    111.    358.       The  cases    in 

R.  Co.  V.  Johnson.  116  III.  206;  City  of  Illimns  now  deemed  authoritative  on  this 

Chicago  V,  Stearns,  105  111.  S57;  >•  c-«  3  subject  are  collected,  and  many  of  them 

Am.  &  Eng.  Corp.  Cas.  594;  Chicago,  etc..  discussed.     See  also  Beach  on  Contribu- 
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COMPARATIVE  NEGLIGENCE. 


H^[lIg*M 


2.  Se^eei  of  Negligence. — The  comparison  of  the  negligence  c 
laintifE  and  defendant  must  be  made  hy  determining  whethe 
nder  the  circumstances,  the  negligence  of  each  is  slight,  ordinan 
r  gross  in  the  technical  and  legal  sense  of  these  terms,  and  con 
iring  the  degree  in  which  the  one  has  been  negligent  with  th 
agree  of  negligence  on  the  part  of  the  other,^  In  making  thi 
>mparison  the  circumstances  of  the  case  must  be  considered,  an 
le  comparison  made  in  the  light  of  the  circumstances,*      Bu 

ry  Neg.,  pp.  83  and  83,  note  4,  and  55  tay:  "The  word  'diligence,'  as  oEcd  i 

ID,  Dec.  note  p.  671,  for  reference  to  the   definitions  of  the  degrees  of  negl 

her  cases.  gence   to   which   wc    have    referred, 

1.  In  the  case  of  C,  B.  &  Q.  R.  Co.  v.  synonymous  with  '  care.'     This  is  show 

ihnson.   103  III.  513;    s.  c.  S  Am.  &  by  the  text  in  Story  immediately  follov 

igl   R.  R.  Cas.  335,  333,  the  supreme  ing  the  definitions  quoted.     It   is  thei 

uit  of  Illinois  clearly  and  unequivocally  said:   'For  he  who  is  only  less  diligei 

ite  this  doctrine,  and  define  the  legal  than  very  careful  men  cannot  be  said  I 

caning  of  the  terms  slight,  ordinary,  be  more  than  slightly  inattentive;  he  wh 

id  gross  negligence,  saying:  "  In  hold-  omits    ordinary   care    is  a   little    (nor 

g  the  plaintiff  may  recover  in  an  ac-  negligencihan  menordinarily  are;  and  h 

in,  for  negligence,  notwithstanding  he  who  omils  even  slight  diligence  fails  i 

iS   been   guilty   of   coniributive   negli.  the   lowest   degree  of   prudence,  and  i 

nee.  where  his  negligence  is  but  slight,  deemed  grossly  negligent.'  "     By   1 


the  defendant  gross 
mparison  with  each  other,  it  must,  of 
urse.  be  understood  that  the  terms 
light  negligence  'and  '  gross  neglU 
nee '  are  used  in  their  legal  sense,  as 
fined  by  common-law  judges  and  text 
Titers,  for  otherwise  the  terms  would 
nvey  no  idea  of  a  definite  legal  rule. 
I  denned  by  (hose  judges  and  writers. 


expre 


I   the 


Illinois  lawyers  the  doctrines  of  th 
Johnson  case  were  looked  upon  as  revt 
lutioniiing,  if  not  abandoning,  the  rule  c 
comparative  negligence  as  previous! 
understood  and  declared  by  the  suprem 
court.  Gilbert.  Railroads  and  the  Court- 
137-138.  And  Mr.  Justice  Dickey,  whil 
concurring  in  the  result  arrived  at  in  th 
Johnson  case,  dissented  from  the  rcasor 
ing  of  the  court,  and  insisted  that  th 
terms  "slight,"  "ordinary."  and  "grass 
negligence  should  have  their  populi 
meaning,  and  that  they  had  been  so  use 
in  the  Jacobs  case  (zo  III.  478).  in  whic 
the  rule  of  comparative  negligence  wa 
first  enunciated.  B  Aro.  &  Eng.  R.  F 
than  slight  Cas.  235;  a.  c,  103  111.  ;i3.  Butnotwitl 
cognizance  standing  the  criticisms  to  which  it  hi 
nd  beyond  been  subjected,  the  Johnson  case  ha 
s  negligence  the  law.  while  recogniz-  been  several  times  approved  and  followe 
f  that  there  may  be  liability  for  a  ires-  in  subsequent  cases,  and  the  rules  lal 
ss  because  of  a  particular  inienlion  to  down  therein  seem  in  harmony  with  <h 
I  wrong,  or  of  a  degree  of  wilful  and  betterconsidcred  cases  in  Illinois.  Rocl 
inton  recklessness  which  authorizes  the  ford.  R.  I.  &  P.  R.  Co.  v.  Delaney,  8 
esumption  of  a  general  intention  to  111.  196;  a.  c,  25  Am.  Rep.  308;  City  c 
'  wrong,  recognizes  no  degree  of  negli'  Chicago  v.  Stearns,  loj  111.  557:  s.  c. 
The  definition   of  gross   negli-     Am.  &  Eng.' Corp.  Cos.  594;  C.  B.  i   ' 


igligence.  Bejfond  gross,  or  less  thi 
ght,  there  is  no  degree  of  negligence. 
iross  gross,'  'grosser  gross.'  and 
rossesl  gross.'  and  'slight  slight,' 
lighter  slight.'  and  'slightest  slight.' 
E  absurd  and,  in  a  legal 
ssible  terms.  What  is  less 
gligence  the  law  takes  no 
1  ground  of 


nee  itself  proves  thai  it  is  not  Intended 
be  the  subject  of  comparison.  It  is 
tie  want  of  slight  diligence.'  Slight 
gligence  is  '  the  want  of  great  dili- 
nce.'  and  intermediate  there  is  ordi- 
ry  negligence,  which  is  defined  to  be 
tie  want  of  ordinary  diligence.'"  The 
urt  then  cites  Story  on  Bailments, 
17:  Shearman  &  Redfield  on  Neg. 
1  Ed.)  gg  16.  17;  Cooley  on  Torts.  631; 
antral  MiliUry  Tract  R.  Co.  v.  Roclta- 
low,  17  III.  541;  and  a  little  further  on 


R.  Co.  V.  Harwood,  90  III.  437;  I.  C.  P 
Co.  V.  Hammer.  7a  111.  351;  E.  St.  L.  I 
&  P.  Co,  T.  Hightower.  ql  111.  141. 

%.  "The  terms  'slight'  and  'gross 
negligence,  when  used  in  an  instructioi 
do  not  sufficienily  institute  the  compar 
Eon  required  to  be  made.  The  decisio 
in  the  Johnson  case,  103  IlL  Si3.  wi 
not  intended  to  eliminate  from  the  do' 
trine  of  comparative  negligence  the  ver 
element  that  makes  it  available  lo  tli 
plainiifi,  where  both  parties  hare   bee 


WhnPklaUff      COMPARATIVE  NEGLIGENCE.         ouBmovw. 

when  both  parties  have  been  negligent  as  to  a  particular  act  or 
omission,  the  relative  degrees  of  their  negligence  cannot  be  changed 
by  comparison.^ 

3.  When  Plaintiff  Can  Beoover.^-When,  upon  such  a  comparison 
of  the  negligence  of  the  plaintiff  and  the  defendant  it  appears  that 
the  contributory  negligence  of  the  plaintiff  is  "  slight "  and  the 
negligence  of  the  defendant  "  gross,"  as  above  defined, — that  is, 
where  a  degree  of  negligence  intervenes  between  the  contributory 
negligence  of  the  plaintiff  and  the  "  gross"  negligence  of  the  de- 
fendant,— ^the  plaintiff  is  entitled  to  recover.*-*     This  doctrine  was 

guilty   of    negligence    contributing    to  under  the  circumstances  shown  by  the 

the  injury, — the  relative  degree  of  guilt  evidence  to  have  existed,  imposed  upon 

of  the    respective    parties, — as    it    has  the  respective  parties.     It  was  to  that 

ia  subsequent  cases  been  recognized,  de-  measure  of  care  that  these  instructions 

fined,  and  upheld  as  still  existing  under  related,  and  if  they  had  related  to  any 

the  same  limitations  as  before  the  John-  other,  they  would,  for  that  cause  alone, 

son  case  was  decided."    City  of  Chicago  have  been  erroneous.'* 
V.  Stearns,  105  111.  554;  s.  c,  3  Am.  &        1.  *' Surely  k  needs  no  demonstration 

Eng.  Corp.  Cas.  594.  that  if,  as  to  a  particular  act,  the  negli- 

An  instruction  which  requires  the  jury  gence  of  the  plaintiff  was  ordinary,  and 

to  find  whether  the  negligence  of  the  that  of  the  defendant  gross,  their  relation 

plainu£f  was  slight  and  that  of  the  defend-  is  not  changed  by  comparing  them  with 

ant  gross,  but  does  not  require  the  jury  each  other.     The  same  evidence  that  de- 

to  compare  the  negligence  of  the  parties,  termines  the  one  is  gross  and  the  other 

and  determine    from  such   comparison  ordinary,  fixes  their  relative  degn'ces  with 

whether  the  one  is  slight  and  the  other  reference  to  each  other."    C,  B.  &  Q.  R. 

gross,  is  erroneous.    Chicago  &  Alton  R.  Co.  v.  Johnson,  103  111.  512;  s.  c,  8  Am. 

Co.  V.  Dillon,  17  Bradw.  (111.)  355.  &  Eng.  R.  R.  Cas.  234. 

'*  The  jury  mu^t  be  told  that  to  author-  8.  Assuming  the  terms  "  slight "  and 
ize  a  recovery  it  must  appear  from  the  "gross"  negligence  to  have  been  used 
evidence  that  the  negligence  of  the  plain-  in  the  Jacobs  case,  20  111.  478,  in  their 
tiff  is  *  slight,'  and  that  of  the  defendant  legal  sense,  that  case,  which  was  the  first 
'gross,' in  comparison  with  each  other."  declaration  of  the  law  of  comparative 
C.  B.  &  Q.  R.  Co.  V,  Harwood.  80  111.  negligence,  was  also  the  first  case  to  lay 
83;  s.  c,  90  III.  427.  And  there  are  down  the  limitations  governing  the  plain- 
many  other  cases  enunciating  the  same  tiff's  right  of  recovery  where  the  law  of 
doctrine,  among  which  are:  St.  L.  &  T.  comparative  negligence  prevails.  In  that 
H.  R.  Co.  V.  Manly,  58  III.  306;  I.  C.  case  it  was  said:  **  We  say,  then,  that  in 
R.  Co.  V.  Goddard,  72  111.  568;  R.,  R.  I.  this,  as  in  all  like  cases,  the  degrees  of 
i&  St.  L.  R.  Co.  V.  Deian^y,  82  III.  198;  negligence  must  be  measured  and  con- 
s'c.,  25  Am.  Rep.  308;  C,  B.  &  Q.  R.  sidered,  and  wherever  it  shall  appear 
Co.  p.  Van  Patten,  64  111.  510;  T.,  W.  &  that  the  plaintiff's  negligence  is  compar. 
W.  R.  Co.  V.  Spencer,  66  III.  52S;  I.  C.  aHvely  slight,  and  that  of  the  defendant 
R.  Co.  V.  Hall,  72  111.  225;  C.  &  N.  W.  gross,  he  shall  not  be  deprived  of  his  ac- 
R.  Co.  V.  Dimick,  96  111.  42.  Perhaps  tion."  20  III.  496,  497.  But  whatever 
the  very  clearest  statement  of  this  quali-  may  have  been  the  meaning  of  '*  slight  " 
fication  is  in  the  Johnson  case  (8  Am.  &  and  '*  gross"  negligence  in  the  Jacobs 
Eng.  R.  R.  Cas.  233),  where  it  is  said:  case,  a  long  line  of  recent  Illinois  cases» 
"  In  applying  the  measure  of  slight  and  including  the  latest,  fully  support  the 
gross  negligence  to  the  acts  of  the  respec-  text.  **  Even  though  the  plaintiff  is 
tive  parties  charged  to  have  been  negli-  guilty  of  only  slight  negligence,  he  can- 
gent,  it  is  of  course  always  to  be  held  in  not  recover  unless  defendant's  negligence 
remembrance  that  the  term  '  negligence '  is  gross,  or  the  injury  is  wanton  or  Wil- 
is itself  relative^  'and  its  application  ful."  Winchester  v.  Case,  5  Bradw. 
depends  on  the  situation  of  the  parties,  (111.)  486.  And  he  cannot  recover  when 
and  the  degree  of  care  and  vigilance  liis  negligence  is  ordinary,  and  that  of  the 
which  the  circumstances  reasonably  im-  defendant  only  gross,  and  not  wilful, 
pose.*  Cooley  on  Torts,  630.  The  Illinois,  etc..  R.  Co.  v.  Hetherington,  8f 
question  therefore,  in  the  present  in-  HI.  510;  Earlville  v.  Carter,  6  Bradw. 
uaace,  related  to  the  measure  of  care,  (III.)  421. 
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intended  to  soften  the  rule  of  contributory  negligence,  which 
Illinois  courts  thought,  denied  the  right  of  recovery  when  j 
tiff's  negligence  contributed  proximately  to  his  injury  in  an 
gree,  however  slight;*  and  it  does  not  prevent  the  plaintiff 
recovering  when  his  negligence,  no  matter  what  its  degree 
not  a  proximate  cause  of  his  injury.*  That  is,  where  the  i 
gence  of  the  plaintiff  does  not  proximately  contribute  to  his  ii 
the  rule  of  comparative  negligence  has  no  application,  and  tli 
dinary  rules  of  proximate  and  remote  negligence  are  apphed.' 

4.  When  Flal&tiff  Cannot  BecoTer.—In  cases  to  which  the  doc 
of  comparative  negligence  is  applicable  the  plaintiff  cannot  reco 

"The    rule,  as    has   often    been    an-  R,  Co.,  14  Vl.  487;  Johnson  t.   H 

aounced,  is   that  although    the    pluiniiS  River  K.  Co.,  30  N.   Y.  6s:^ur[ 

may  have  been  guilty  of  some  negligence,  Deane.  loi  Mass.  455;  a.  c.  3  Am 

Hill,  if  it  ii  slight  as  compared  with  that  390;   Chicago  &  Alton    R.  Co.  v. 

at  the  defendant,  nhich  is  grots,  a  recov-  drom,  51  ill.  333:  s.  c.  s  Am.  Re| 

ery  may  be  had  "     Chicago  &  N.  W,  R,  55  Am.   Dec,  note  p.  668;  Isbell 

v.  Dimick,  96    Hi.  47;   s«  c.  2   Am.  &  Y.  &  N.  H.  R.  Co.,  27  Conn.  393; 

Eng.  R.   R,  Cas.  aoi.  305;  T.,  W.  &  W.  71  Am,  Dec.  78;  Deering  on  Negli| 

R.  Co.  V.  Grabble,  83  111.  443.  ^17;  Shearman  &  Redfietd  on  N( 

'■In  a  number  of    his  {plainliif's)  in-  Ed.)§  aj;  Pierce  on  Railroads,  3* 

struclions  the  jury  are  told  thai  he  may  3  Thompson  on  Neg.  1151;  Whan 

recover  if    his  negligence  was  slight  as  Neg.  (id  Ed,)  g^  3*3-329 
compared  with   that   of  appellant.     As         S.  This  doctrine  has  not  been  in 

we  have  seen-,  they  should  have  required  stated  by  the  Illinois  courts,  but 

the    jury  to    Rnd.   when    compared,  that  lows  as  a  necessary  sequence  of  thi 

appellee's    was    slight    and    appellant's  df  C.  B.  &  Q.  R.  Co.  t:  Johnso 

gross.     Both  of   these  conditions   roust  111.  sti;  s.  c,  S  Am.  &  Eng.  R.  R 

exist  when  the  plaintiff  is  guilty  of  neg-  zaj;  City  o(  Chicago  v.  Stearns,  n 

ligence  before  he  can  recover.     His  may  554;  s,  c.  3  Am,  &  Eng.  Corp.  Ca 

have  been  slight  as  compared  with  that  and  Calumet  Iron,  etc.,  Co,  i'.  Marti 

of  appellant,  and  its  noi  gross."   1.  C.  R.  III.  35S:  unless  it  was  intended  by 

Co.  !>.   Hammer,  73  III    351;  E.  Sl   L,,  cases.andespecially thefifsteited,tt 

P.  &  P.  Co.  V.  Kigbtower,  ga  III.  141:  Iberuleolcomparativenegligence  il 

C.  B.  &  Q.  R.  Co.  f.   Harwood.  90  III.  and  only  test,  and  that  a  more  str 

437:  I.    C.  R.  Co.    v.  Goddard.  7a    111.  and  harsh  one  than  the  ordinary  1 

S68:  Rockford.  etc..  R.  Co.  v.   Delaney,  contributory  negligence.     But  tha: 

83  III.  ig7:  1.  c.  as  Am.  Rep.  308.  was  not  the  intention  of  the  conn 

1.  "  It  was  formerly  held  that  theplain-  parent  from  Che  Stearns  and  Martin 

tifl  could  not  recover  in  any  case  where  Prior  to  the  three  cases  referred  I 

his  own   negligence  had  materially  con-  whole  doctrine  of  comparative  negl 

tributed  [n  any  degree  to  the  injury.     In  was  in  an  uncertain  state,  and  in 

the  courts  of   this  Slate  the  severity  »f  cases  "slight"  and  "remote"  negl 

that  rule  was  relaxed  many  yean  ago."  were  confused,  and  the  rule  of  cot 

1.  &  St.  L,   R.  Co.  I/.  Evans,  SS  111.  65:  live  negligence  indiscriminately  s) 

I.  C.  R.  Co.  f.  Baches,  55  111.  389;  St.  L..  Beach  on  Contributory  Negligent 

A.  &  T.  H.  R.  Co.  V.  Manly,  ^S  III.  306;  SB.     But  the  cases  referred  10  so  e 

C.  &  A.  R.  Co,  f.  Gretzner,  46  111.  S3;  ate  the  law  that  there  can  be  little 

C.  B.  &  Q.  R.  Co.  z>.  Lee,  68  III.   580;  chat  In  future  cases  the  doctrine  0 1 

I.  C.  R.  Co.  v.  Hammer,  73  111.  351:  I.  paraiive  negligence  will  only  be  a 

&  St.  L.  R.  Co.  V.  Stables.  63  111.  319;  when  the  plaintiff's  negligence  ho^ 

C..  B.  &  Q.  R.  Co.  r.  Harwood,  90  111.  imateiy  contributed  to   his  injury 

437.  deed,  the  converse  of   (his  propo 

5.  Earlville  v.  Caner.  3  Bradw.  (111.)  namely,  that  when  the  plaintiff  ba 
34;  C,  B.  &  Q.  R.  C6.  f.  Dougherty,  la  guilty  of  a  want  of  ordinary  care  c 
Bradw.  (111.)  199;  1.  C.  R.  Co.  v.  Mid-  uting  to  bis  injury  the  doctrine  ol 
dleiworlb,  46  111.  497;  Chicago  &  Alton  paraiive  negligence  has  no  applti 
R.  Co.  v.  Becker,  76  111.  as;  Tuff  K.  War-  has  been  many  times  staled,  and 
man.  i  C.  B.  N.  S.  573;  Greenland  u.  phasized  in  both  the  Johnson  and  ] 
Chaplin.  J  Excb.  348;  Trow  v.  V(.  Cent,     cases. 
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the  negligence  of  the  defendant  was  "slight"  or  "ordinary,"- and  not 
"gross,"  although  plaintiff's  negligence  contributing  to  the  injury 
may  have  been  only  slight  when  compared  with  the  negligence  of 
the  defendant  under  the  circumstances  of  the  case.* 

5.  EaUore  to  TTm  Ordinary  Care. — Nor  can  the  plaintiff  recover  for 
an  injury,  the  result  of  mere  negligence  upon  the  part  of  the  defend- 
ant, when  his  own  failure  to  exercise  ordinary  care  under  the  cir- 
cumstances contributed  to  the  injury.^  When  plaintiff  fails  to  use 

...  , 

1.  Winchester  v.  Case,  5  Bradw.  (III.)  care  under  the  circumstances, — anditfol- 
486;  Moody  V.  Peterson.  11  Bradw.  (111.)  lows  that  the  negligence  of  the  plaintiff 
185;  I.  C.  R.  Co.  V.  Hammer,  72  III.  cannot  be  ordinary  considered  by  itself 
351;  E.  St.  L.  P.  &  P.  Co.  V,  Hightower,  and  slight  in  comparison.  '*  It  cannot, 
9a  111  .141:  Rockford,  etc..  R.  Co.  v,  then,  legally  be  true  that  where  the  plain- 
Dclaney,  82  111.  I98;s.c.,25  Am. Rep.  308.  tiff  fails  to  exercise  ordinary  care  and  the 

2.  Chicago  &  N.  W.  R.  Co  .v.  Goebel,  defendant  is  guilty  of  negligence  only, 
(lU.)  7  West.  Rep.  689.  692;  Calumet  the  plaintiff's  negligence  is  slight,  and 
Iron  &  Steel  Co.  v,  Martin,  115  111.  that  of  the  defendant  gross,  in  comparison 
358;  C,  B.  &  Q.  R.  Co.  V,  Johnson,  103  with  each  othej."  C.  B.  &  Q.  Ry.  Co.  v, 
111.  512;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  Johnson,  103  III.  512;  s.c.»  8  Am.  &  Eng. 
235;  C,  B.  &  Q.  R.  Co.  V.  Rogers,  17  R.  R.  Cas.  225,  233.  234.  But  it  must  be 
Bradw.  (111.)  638;  Gardner  v.  C,  R.  I.  &  noted  that  the  instruction  held  erroneous 
P.  R.  Co.  17  Bradw.  (111.)  262,  265;  related  only  to  the  statement  of  the  rule 
Wabash,  etc.,  R.  Co.  v,  Wallace,  no  of  comparative  negligence.  The  supreme 
111.  114;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  court  in  passing  upon  it  expressly  stated 
3S9.  It  is  not  needful  to  cite  all  the  cases  that  *'  No  question  arises  under  these  in- 
affirming  this  rule,  as  they  are  fully  col-  structions  with  regard  to  the  measure  of 
Iccted  in  the  Martin  case,  supra,  care  it  would    have    been  the  duty  of 

This  doctrine  has  been  thought  to  over-  defendant  to  have  observed  if  it  had 
turn  the  rule  of  comparative  negligence,  been  within  the  power  of  the  defendant 
and  the  Johnson  case,  supra^  has  been  to  have  avoided  the  consequences  of  (he 
criticised  as  precluding  a  plaintiff  who  negligence  of  plaintiff's  intestate."  8  Am. 
has  exercised  ordinary  but  not  extraordi-  &  Eng.  R.  R.  Cas.  231. 
nary  care  from  recovering  in  cases  where.  And  this  case  and  the  doctrine  stated 
even  under  the  doctrine  of  contributory  in  it  are  in  perfect  harmony  with  the  rule 
negligence  in  its  most  absolute  form,  a  re-  that  if  the  plaintiff  exercised  ordinary 
covery  could  have  been  had.  Gilbert,  Rail-  care,  but  was  slightly  negligent,— i.e. ,  did 
roads  and  the  Courts,  119,  120.  But  these  not  exercise  extraordinary  care. — ^he  may 
criticisms  have  misapprehended  the  effect  recover  if  the  defendant  failed  to  exercise 
of  tha^  decision.  In  the  Johnson  case  even  slight  care — i.e.,  was  guilty  of  gross 
the  following  statement  in  plaintiff's  in-  negligence.  "  Within  the  contemplation 
structions  was  held  erroneous:  "  But  if,  of  that  rule,  where  one  has  observed  or- 
from  all  the  evidence  in  this  cause,  dinary  care  with  reference  to  the  particu- 
it  appears  the  plaintiff's  intestate,  John-  lar  circumstances  involved  for  bis  per- 
son, was  not  exercising  ordinary  care,  sonal  safety,  he  has,  even  if  slightlyx 
yet  the  plaintiff  may  recover,  pro-  negligent,  observed  all  the  care  the  law 
Tided  the  jury  believe  that  Johnson's  requires  of  him;  and  where,  having  ob- 
Bcgiigence  was  slight  and  the  negligence  served  this  care,  he  is  injured  by  the 
of  the  defendant  gross  in  comparison  negligence  of  another,  that  other  has  been 
with  each  other,  then  the  verdict  must  be  guilty  4of  the  degree  of  negligence  for 
for  plaintiff."  8  Am.  &  Eng.  R.  R.  Cas.  which  the  >  law  charges  responsibility. 
231.  The  fallacy  of  this  instruction,  if  The  injured  person  could  do  no  more  to 
not  at  once  apparent,  may  be  seen  by  entKle  himself  to  redress,  and  no  higher 
noting  its  assumption  that  where  a  plain-  degree  of  culpability  is  essential  to  the 
tiff  has  failed  to  exercise  ordinary  care —  liability  of  the  person  causing  the  injury; 
i.e.,  been  guilty  of  ordinary  negligence —  and  so  the  two  degrees  of  negligence,  if* 
^  negligence  may  be  slight  when  com-  the  person  exercising  ordinary  care  has 
pared  with  that  of  the  defendant.  The  been  at  all  negligent,  when  compared 
negligence  of  both  parties  concurring  in  with  each  other,  fall  within  the  opposite 
point  of  time  and  relating  to  the  same  extremes  of  negligence,  legally  con- 
act  or  omission  must  be  judged  by  the  sidered."  Calumet  Iron  &  Steel  Co.  v* 
tame  standard^ — that,  is  the  sundard  of  Martin,  XI5  111.  358. 
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ordinanr  care  the  rule  of  comparative  negligence  has  no  af 
cation.* 

6.  Pmponderanoe  of  Kegliffenoe  Ininffloient — It  follows  from  tl; 
doctrines,  and  has  been  expressly  held,  that  a  mere  prepondera 
of  negligence  upon  the  part  of  the  defendant  will  not  entitle 
plaintiff  to  recover." 

7.  Wilful  Injury.  —But  even  though  the  plaintiff  may  have  b 
negligent  in  the  hrghest  degree  he  will  not  be  precluded  from 
covering  if  the  defendant  wilfirfly  injured  him.*  In  such  c; 
contributory  negligence  is  not  a  defence.*  And  the  terms  "  gi 
negligence"  and  "wilful  negligence"  should  not  be  applied 
wilful  misconduct  of  the  defendant,  evincing  that  something  m 
than  mere  negligence  which  tmphes  a  willingness  or  a  purpose 
injure.'  Wilfulness  and  negligence  are  the  oppgsites  of  e 
other,     "  Gross"  negligence  is  not  wilfulness,* 

8.  Proximate  Canae. — When  the  rule  of  comparative  negltgenc 
applicable  to  a  case  plaintiff  is  not  prevented  from  recovering 
cause  his  "slight"  negligence  proximately  contributed  to  his 
jury,'     This  is  only  true  where  a  full  degree  of  negligence  in 

1.  "  Tbe  exercise  of  ordinary  care  is  an  (II1.)43i:  Wincheater  r.  Com,  5  Br: 

Indispenuble   prerequisite  to  a  right  of  (111.)  4S6;  St.   L.,  A.  &  T.  H.    R.  Ci 

recovery  in  any  case  upon  the-  ground  of  Todd,  36  lU.  414;  C,  B.  &  Q.  R.  Cc 

mere   negligence,   and   the    doctrine    o[  Johnson,  103  111.  513;  Carter  i>.  L.,  N 

comparative   negligence  has  no  applies-  &  C.  R.  Co.,  gS  Ind.  553;  s.  c  S  An 

tion  except  in  cases  where  such  care  was  Eng.  R,  R.  Cas.  347,  and  33  Am.  &  1 

exercised."     Garfield   Mfg.  Co.    v.    Mc-  R.  R.  Cas.  360;  Uens  i/.  Cincinnati, 

Lean,  18  Bradw,  (111.)  447,  449;  Chicago  R.  Co.,   103  Ind.  30;  Indianapolis, 

&   N.  W.  R.  Co.  V.  Thorson,  11  Bradw.  R.  Co.  v.  Galbraith,  63  Hi.  436. 
(III.)  631.  634.  635;  C   B.  &  Q.  R.  Co.         4.  Carters.  L.,  N.  A.  &  C.  R.  Co 

V.  Rogers,  17  Bradw.  (111.)  638;  Abend  v.  Ind.  553,  554,  555;  s.  c,  8  and  22  Ai 

T.  H.  a  I.  R.  Co.,  in   111.  ao3;  s.  c,  53  Eng.   R.   R.   Cas.   347   and  360;  Be 

Am.   Rep.  616;  Illinois,  etc.,   R.  Co.  v.  Contributory  Neg.,  §  17.  p.  53  </ j^. 
Hetheringion,  83  III.  510,  6.   "The  words  'reckless'  and  ■■ 

S.  Chicago,  etc.,  R.  Co.  v.  Dimick.  96  ton'  do  not  mean  'wilful,'  and  cx[ 

111.  4a;  I.  C.  R.  Co.  1-.  Goddard,   73  111.  nothing  more    (ban   mere    negligee 

568;  Rocliford.etc..  R.Co.f.  DelBney,83  T,  H.  *  I.   R.  Co.   p,  Graham,   95 

.  111.  19B;  s.  c.  35  Am.  Rep.  308;  Indian-  336,  39S. 

apolis,  etc..  R.  Co.  v.  Evans.  88  111,  63;  "To  say  that  an  injury  resulted  ; 

Chicago,  etc..  R.  Co.  f.Dunn,  61  III.  3851  the  negligent  and  wilful  conduct  ol 

Illinois,  etc.,  R.  Co.  i-.  Moffil,  67  III.  431;  other,  is  to  affirm  that  the  same  a 

ioliet  V.  Seward,  86  111.  403;  T.,  W.  &  W.  the  result  of  two  exactly  opposite  mi 

:.  Co.  V.   Grabble.  88  III.  443;  C.  &  N.  conditions.     It  is  to  affirm  in  one  bi 

W.  R.  Co.  V.  Clark.  70  111.  37S;  I.  C.  R.  that  an  act  was  done  through  inatten 

Co.   f.   Hammer,    73    III.  351;   Chicago  thoughtlessly,  heedlessly,  and  at  the  1 

R.  Co.  w.  Mock,  73  in.  141.  .These  cases,  time  purposely  and  by  design."   L.,  I 

and  otbera  to  the  same   effect,  seem  in  &  C.  R.  v.  Biyan,  107  Ind.  51,  54- 
harmony witbiheJacobscBEe(30  111.478),         "To  constitute  wilful  negtigeact 

but  modify,  and  in  some  instances  over-  act  done  or  omitted  to  be  done  mu! 

rute.intervening  cases  which  seem  to  have  'intended.  Peoria  Bridge  Assoc.  f.Loc 

recognized  the  doctrine  that  a  mere  pre-  30   111.    335;    s.  c.,    71   Am.    Dec 

ponderance  of  negligence  upon  the  oart  365. 

of  defendant  would    render  him   liable.         "  The    term     'wilful    negligence 

Ccmpart   Peoria   Bridge    Association   v.  these  words  are  to  t>e  interpreted 

I.oomii,  30  III.  351;  s.  c,  71  Am.  Dec.  scientific     accuracy,    is    a     misnon 

163;  C,  B.  4  Q.  R,  Co.  V.  Payne,  49  HI.  Beacb  on  Con.  Neg..  p.  67. 
S03.  6.   Pittsburg,  etc.,  R.  Co,  ».   McG 

~   -         ....  ,,5111.173. 

7.  1.  &  Sl  L.  R.  Co.  V.  Evans,  SJ 
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venes  between  the  negligence  of  the  plaintiff  and  that  of  the  de« 
fendant.^     And  in  all  cases  where  the  negligence  of  the  parties  is 
less  than  a  full  degree  apart  the  ordinary  rules  of  proximate  cause 
and  contributory  negligence  govern.* 

9.  When  Hot  Applicable  to  Children. — The  rule  of  comparative 
negligence  is  not  applicable  in  the  case  of  injuries  to  children  so 
young  as  to  be  incapable  of  exercising  ordinary  care  for  personal 
security.*  And  where  the  child  is  manifestly  so  young  as  to  be  in- 
capable of  cariixg  for  its  own  safety,  it  will  be  held  as  a  matter  of 
law  that  it  is  not  52^1  yi/rtf,  and  cannot  be  guilty  of  contributory 
negligence.*  But  where  the  child  is  old  enough  to  be  capable  of 
exercising  some  degree  of  care,  the  question  of  negligence,  whether 
comparative  orcontribut9ry,  is  for  the  jury.*  Ordinary  care  must 
be  exercised  by  children  who  are  of  sufficient  discretion  to  be 
deemed  capable  of  negligence,  but  the  care  required  is  not  that  of 
an  adult,  but  that  of  a  careful  child  ef  similar  age  and  capacity.^ 

10.  Special  Bnlet. — Evidence  of  a  custom  prevailing  where  plaintiff 
was  employed  is  admissible  to  enable  a  jury  to  determine  the  de- 
gree of  care  exercised  by  the  plaintiff  in  comparison  with  that  of 
the  defendant.^     Where  the  rule  of  comparative  negligence  pre- 

65;  C,  B.  &  Q.  R.  Co.  V,  Harwood,  90  455;  Hayes  v,  Michigan  C«nt.  R.  Co., 

III.  427;  Galena,  etc.,  R.  Co.  v.  Jacobs,  iii  U.  S.  228;  s.  c,  15  Am.  &  Eng.  R. 

20  in.  47S.  R.  Cas.  394. 

1.  Beach  on  Contributory  Neg.,  pp.  77,  6.  Chicago  &  Alton  R.  Co.  v,  Becker, 

78;  Rockford,  etc.,  R.  Co.  v.  Delaney,  82  76  111.  32;  Rockford.  etc.,  R.  Co.  v,  De- 

lil  196;  8.  c,  25  Am.  Rep.  308.  laney,  82  111.  198;  s.  c,  25  Am.  Rep.  310; 

S.  Aurora  Branch  R.  Co.  t/.  Grimes,  13  Indianapolis,    etc.,    R.     Co.    v,    Pitzer 

III.  585:  Chicago  &  M.  R.  Co.  v,  Pat-  (Ind.)   109  Ind.    179;   s.   c,   25  Am.  h 

chin,  t6  111.  198;  Dyer  v.  Talcott,  16  111.  Eng.  R.  R.  Cas.  313;  Pittsburgh,  etc.,  R. 

300;  Galena,  etc.,  R.  v.  Yarwood,  17  111.  Co.    v.    Vining's  Adm'r,   27   Ind.   513; 

509;  Galena,  etc.,  R.  v,  Jacobs,  20   IIU  Railroad  Co.  v,  Gladman,  15  Wail.  (U.S.) 

478,  488,  40X,  493,  496,497;  Galena,  etc.,  401;    Railroad  Co.   v.   Stout,    17  Wall. 

R-  Co. ».  Fay,  16  III.  558;  s.  c.,  63  Am.  (U.  SO  657;  St.   Paul  v,  Kuby,  8  Minn. 

Dec.  323;  C,  B.  &^Q.  R.  Co.  V.  Dewey,  154;  Evansich  v,  Galveston,  etc.,  R.  Co., 

26  III.  255;. s.  c,  79  Am.  Dec.  374;  Gar-  57  Tex.  126;  s.  c,  44  Am.  Rep.  586. 

field  Mfg.  Co.   V,  McLean,   18   Bradw.  6.  Railroad  Co.  v.  Gladman,  15  Wall. 

(III.)  447,  449;  Abend  v,  T.  H.  &  I.  R.  (U.  S.)  401;  Railroad  Co.   v.  Stout,  17 

Co.,  Ill  III.  203;  s.  c,  17  Am.  &  Eng.  Wall.  (U.  S.)  657;  Bransom's  Adm'r  v. 

R.  R.  Cas.  614;  s.  c,   53  Am.  Rep.  616;  Labrot,  81  Ky.  638;  s.  c,  50  Am.  Rep. 

Myers  v.   Ind.,  etc.,  R.  Co.,  1x3  III.  386;  193;  I.,  P.  &  C.  R.  Co.  v,  Pitzer  (Ind.), 

fi.  c,  X  N.  E.  Rep.  899;  Calumet  Iron  &  109  Ind.  179;  s.   c,   25    Am.   &    Eng. 

Steel  Co.  V,  Martin,    1x5    111.  358;   C.  R.  R.   Cas.   313;  Bi^ge  v^  Gardner,  19 

B.  k  Q.  R.  V.  Rogers,  17  Bradvr.  (III.)  Conn.  507;  s.  c,  50  Am.  Dec.  261;  Kerr 

638;  C,  B.  &  Q.  R.  Co.  V.  Johnson,  8  v.  Furgoe,  54  III.  482;  s.  c,  5  Am.  Rep. 

Am.  &  Eng.  R.  R.  Cas.  225;   s.  c.  103  146;  Chicago,  etc.,  R.  Co.  v.  Murray,  71 

111.  512.     Compare  Beach  on  Con.  Neg.  111.  601;  Hund  v.  Geier,  72  111.  393;  Glo- 

85-87.  ver  V,  Gray,  9  Bradw.  (111.)  329.     And 

S.  ChKago,  etc.,  R.  Co.  v.  Wdsh  (III.),  see  note,  55  A^n.  Decf.  676;  Dowling  v. 

6  West.  Rep.   540;  s..c.,  9  N.  E.  Rep.  N.Y.Cent.  R.  Co.,  90N.V.  670;  s.  c,  12 

197.  Am.  &  Eng.  R.   R.  Cas.   73;  Barry  v, 

4.  Mangam  v,  Brooklyn,  etc.,  R.  Co.,  N.  Y.  Cent.  R.  Co.  92  N.  Y.  289;  s.  c, 

38  N.  Y.  455;    Ihl   V,   Railway  Co.,  47  13  Am.  &  Eng.  R.  R.  Cas.  615;  O'Con- 

N.Y.  3x7;  Chicago,  etc.,  R.  Co.  v,  Greg-  nor  v,  B.  &  L.   R.  Co.,  135  Mass.  352; 

oryi  5B   in.   226;  Kay  v.  Pennsylvania  s.  c,  X5  Am.  &  Eng.   R.  R.  Cas.  362; 

R.  Co.,  65  Pa.  St.  269:  P«insylvania  Co.  Hynes  v,   San   Francisco,  etc.,  R.  Co. 

V.  James,  81  Pa.  St.  194;  waiters  v.  Chi-  (Cal.),  20  Am.  &  Eng.  R.  R.  Cas.  486. 

cago,  etc.,  R.  Co.,  41  Iowa,  71 ;  Norfolk,  7.  Pennsylvania  Co.  v.  Stoelke,   X04 

etc,  R.  Co.  V.  Ormsby,  27  Gratt.  (Va.)  111.  201. 
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vails,  it  is  not  error  for  the  court  to  fail  to  instruct  a^to  that  d 
trine,  where  such  instructions  are  not  requested.*  The  questior 
comparative  negligence  is  for  the  jury."  But  in  Illinois  the  in1 
mediate  appellate  courts  are  authorized  to  review  the  facts  as  w 
as  the  law,  while  the  supreme  court  reviews  only  questions  of  la" 
But  where  there  is  no  evidence  of  "gross"  negligence  on  plainti 
part,  or  where  the  evidence  establishes  that  plaintiff  did  not  i 
"  ordinary"  care,  the  supreme  court  will  deny  a  recovery  as  a  mat 
of  law.* 

11.  Compftratin  Vegligenoe — Hov  it  Atom.— The  doctrine  of  cc 
parative  negligence  was  first  developed  as  a  common-law  doctr 
by  the  courts  of  Illinois."  A  somewhat  similarrule  had  long  p 
vailed  in  courts  of  admiralty."  And  tji^  distinctions  betwt 
"slight,"  "ordinary,"  and  "gross"  negligence  were  familiar  in  1 
law  of    bailments.'     But    the  scientific  accuracy  and    practi 

1.  Chicago,  etc.,  R.  Co.  v.  O'Connor.  103  III.  sia;  a.  c,  S  Am.  &  Eng.   R 

9  N.  E.  Rep.  (III.)  263,  a66.               ■  Gas.   aas;   Cicy  of  Chicago   r.   Steal 

S.  III.  Cent.  R.  Co.  V.  Haskini  (111.),  loj  III.  554:   s.  c,  a  Am.  &  Eng.  Cc 

aa  Am.  &   Eng.    R.   R.  Caa.   343.   345;  Cas.  594;  Calumet  Iron  &  Steel  Co 

PennsyivaniA  Co.  v.  Frana,  iia  111.  398;  Martin,  115  111,   358;  Abend  p.  T.  H 

Pennsylvania  Co.  v.  Conlan,  lOf  111.  94;  I.  R.  Co.,  Ill  111.  ao3:  s.  c,  S3  Am.  B 

a.  c,  6  km.A  Eng.  R.  R.  Caa.  3431  Chi-  616:  ».  c,  itoAm.  &  Eog.  R.  R.  Caa.  ( 

cago  &  Alton   R.  Co.  v.  BoniSeld,  104  Hayvard  v.  Miller,  94  III.  349;  s.  c. 

III.'  ai4i  s.  c,  8  Am,  &  Eng.  R.  R.  Cas.  Am,  Rep.  11% 

493;  Indianapolis,  etc.,  R.  Co.  v.  Mor-  But  it  may  be  doubted  whether  III 

genstern.  106  III.  aao;  l.  c,   la  Am.  &  and  other  recent  cases,  heretofore  cii 

Eng.  R.  R.  Gas.  238,  have  not  placed  the  doctrine  on  sue 

S.  III.  Cent.   R.   Co.  v.  Haskins  (111.),  basis    that    it    becomes    only    anot 

M  Am.  ft  Eng.  R,  R.  Cas.  345;  Chicago  nay  of   atating   the  common-law  tu 

JE  Alton  R.  Co.  V.  Bonifield.  104  111.  334;  Wharton  on  Neg.  (ad  Ed.)  %  ^H  ei  s 

a,  c,  B  Am,  ft  Eng.  R,  R.  Cas.  495;  In-  Shearman  ft  Redgeld  on  Neg.   (ad  ) 

dlanapolis,  etc.,  R.  Co.  v.  Morgenitern,  |g  35,  36,37;  BulterGeld  v.  Forester 

106  111.  aao;  s.  c.  la  Am.  &  Eng.  R.  R.  East,   60:   s.  c,  a   Thompson   on    N 

Cas.   339;  Calumet   Iron  ft  Steel  Co.  v.  1104:  Priest  v.   Nichols,  iib  Mau.  1 

Martin,  115  111.  35a;  s.  c,  3  N.  E.  Rep.  Railroad  Co.   v.   Jones,  oj   U.    S.   4 

4SS.  Kennard  v.  Burton.  3;  Me.  39:  s,  c, 

i.  C,  R.  1.  &  P.  R.  Co.  V.  Clark,  loS  Am.  Dec.  349;  Hughes  v.  Muscatine. 

III.  114;  ■.  c,  13  Am.  ft  Eng.  R.  R.  Cas.  Iowa,  67a:  Houston,  etc.,  R.  Co.  v.  C 

aCi;  C.  B.  ft  Q.  R.  Co.  v.   Rogers,   17  belt,  49  Tex.  S73:  Ketwhacker  v.  Cle 

Brad*.  (111.)  63B;  C,  B.  &  Q.  R,  Co.   v.  land,  etc,  R,  Co.,  3  Ohio  St.  17a:  Bi 

Johnaoo  (Dickey,  J.).  8  Am.  ft  Eng.  R.  R.  more,  etc, ,  R,  Co,  v.  Fiupairicli.  35  ' 

Cas.  33s;  9.  c,  103  ill.  51Z;  C.  ft  N.  W.  3a;  Strong  v.  Sacramento,  etc.,   R.  C 

R.  Co.  V.  Scales.  ^  III.  sga;   Pennsyl-  61  Cal.  326;   Griffin  v.  Willow,  43  V 

vanla  Co.  v.   Rudel.   100  111.  603;  Pale-  509;   Creamer  v.  Portland,  36  Wis. 

man  0.  Johnson,  84  lit.  370;  Simmons  v.  Otis   v.    Janesville.  47   Wis.  433;  Hi 

Chicago,  etc.,  R.  Co.,  no  III.  340,  mond   v.  Mukna,  40  Wis.  35;  Bridge 

S.  Galena,  etc.,  R.  Co.  v.  Jacobs,  ao  Grand   Junction   R.  Co,,  3   Mee.  ft 

III.  47S,  was  the  first  case  in  which  the  344;  Davies  v.  Mann,  10  Hee.  &  W,  5 

rale  was  formulated.     Although  the  de-  s.  c,  a  Thompson  on  Neg.  no;, 

cision  in  that  case  seems  to  have  arisen,  6.   The   Nautilijs,    i   Ware,  S>9;   1 

to  far  as  this  doctrine  is  concerned,  from  David   Dows,    16  Fed.    Rep.    154;    1 

a  misconception  of   the   law  relating  to  Sapphire,  iB  Wall.  (U.  S,)  51;  The  Pe 

contributory  negligence,  and  the  applica-  lylvania.  11  Fed.  Rep.  914;  The  Atla 

lion  of  the  maxim  catiia  praxima  et  noH  Ben.  C.  C.  37;  s.  c,  93  U.  S.  309;  aa  Cc 

nmeta  tfitclatur, — Beach   on  Con.    Neg.  Law  Journal,  166;  The  Explorer,  30  F 

79, — yet  it  has  never  since  been  departed  Rep.  135;  The  Wanderer,  ao  Fed,  R< 

from  In  Illinois,  and  has   recently  been  140;    McCord  V.  The  Tiber,  6  Bias.  I 

clearly  And  accurately  formulated  and  re-  S.  C.  C.)  409. 

afflmied.    C.,  B.  ft  Q.  R.  Co.  v.  Johosoo.  T.  Coggs  v.  Bernard,  a  Lord  Raymo 
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utility  of  this  division  of  negligence  into  degrees  has  often  been 
doubted  and  denied.^ 

12.  Where  it  Prevails. — The  doctrine  of  comparative  negligence 
prevails  to  its  full  extent  only  in  Illinois,*  But  in  a  modified  form 
it  is  recognized  in  Georgia,  although  it  seems  never  to  have  been 

accurately  formulated  there.*   It  does  not  exist  in  Kentucky,*  and 
Lis.  been  repudiated   in  Oregon  and  Kansas.*     In  Tennessee  a 

ncg;  s.  c.  I   Smith's  Lead.  Cas.  *82  &  caused  solely  from  the  negligence  of  the 

note3;  Schouler  on  BailmenU,  is;   Siory  plaintiff,  or  that  he  could  by  the  exercise 

on  Bailments,  §  17.  of  ordinary  care  have  avoided  the  conse- 

1.  See  6  Alb.  Law  Journal,  313;   23  quences  to  himself,  or  that  the  defendant 

Am.  Law  Reg.  (N.  S.)  126,  note;  Wilson  and  its  employees  were  in  the  exercise  of 

V.  Brett,  II  Mee.  &  W.  113:  Hunter  v,  all  ordinary  care  and  diligence,  or  in  other 

Dibbin.  2  Q.  B.  646,  661;  Perkins  v.  N.  cases  than  these,  that  the  defendant  will 

Y.  Cent.  R.  Co.,  24  N.  Y.  206;  Steamboat  not   be  relieved,   although   the  plaintiff 

New  World  v.  King,  16  How.  (U.  S.)474;  ™ay  have  in  some  way  contributed  to  the 

Milwaukee,  etc.,  R.  Cb.  v.  Aims,  91  U.  injury  sustained,  but  in  that  event  the 

S.  494;  Lane  v,  R.  Co.,  112  Mass.  455;  damages  shall  be  diminished  by  the  jury 

Cooley  on  TorJ^,  630;  Wharton  on  Keg.  in  proportion  to  the  default  attributable 

(^  Ed.)  §  64.  to  him.     Code,  §§  2972,  3033,  3034,  and 

8.  Beach    on   Contributory  Neg.,  79;  citations."     Branham   v.   Cent.    R.   Co. 

Patterson's  Ry.  Accident  Law,  §  61.  (Oa.).  1  S.  E.  Rep.  274.     See  also  A.  & 

S.  Patterson's  Ry.  Accident  Law,  %  62;  R.  A.  L.  R.  Co.  v.  Ayers.  53  Ga.  12;  C. 

Beach  on  Contributory  Neg.,  92-96;  2  R.  Co.  v,  Gleason,  69  Ga.  2co;  A.  &  S. 

Thompson  on   Negligence,    1165.     The  R.  Co.  v,  McElmurry,  24  Ga.  75;  A.  & 

Georgia  rule  is  also  in  a  measure  ihe  out-  W.    P.  R.  Co.    v,   Wyley,  65  Ga.  120; 

growth  of  a  statutory  provision  that  if  Thompson   v.   C.   R.   Co.,  54   Ga.    509; 

both  parties  were  at  fault,  but  the  plain-  Campbell    v,   A.   R.  Co.,   53    Ga.   488; 

tiff,  not  to  such  a  degree  as  to  bar  his  re-  Hendricks  v.  W.  &  A.  R.  Co.,  52  Ga. 

covery,  then  plaintiff  s  negligence  may  be  467;  M.  &  W.  R.  Co.  v,  Davis.  27  Ga. 

considered    in    mitigation  of    damages.  113;  s.  c,  18  Ga.  679;  s.  c,  13  Ga.  68. 

Georgia  Code,  g  3034.     In  two  very  late  4.  Beach  on   Contributory  Neg.,  99- 

thtts  cases  the  Georgia  rule  is  thus  stated:  102;  Kentucky  Cent.  R.  Co.  v.  Thomas' 

**  The  distinction  is  clearly  drawn  [in  Administrators,  79  Ky.  160;  s.  c,  42 
the  instructions]  between  that  negligence  Am.  Rep.  208;  s.  c,  i  Am.  &  Eng.  R.  R. 
which,  on  the  part  of  plaintiff's  hus-  Cas.  79;  Adams'  Adm'r  v.  L.  &  N.  R. 
band,  would  defeat  all  recovery,  and  that  Co.  21  Am.  &  Eng.  R.  R.  Cas.  38a 
which  would  only  defeat  it  in  part.  In  the  A  misapprehension  of  the  rule  in  Ken- 
one  case,  his  negligence  must  have  caused  tucky  has  arisen  from  the  use  bv  the 
the  disaster  itself  alone;  in  the  other,  it  Kentucky  court  of  the  terms  "  gross  and 
did  not  alone  cause  it,  but  the  company's  '*  wilful"  negligence  in  cases  which  arose 
defauliand  his  negligence  together  did  the  under  the  Kentucky  statute,  providing 
work.  In  the  first  instance  the  judge  in-  for  the  recovery  of  punitive  damages, 
itmcted  the  jury  that  there  could  be  no  where  death  results  from  the  wilful  mis- 
recovery;  in  the  second,  that  there  conduct  of  the  defendant.  In  such  cases 
might  bie,  but  that  it  was  the  duty  of  the  contributory  negligence  was  held  no  de- 
jury  to  diminish  damages  in  proportion  fence,  which  was  the  common-law  rule, 
to  the  negligence  of  the  husband.  This  Beach.  Con.  Neg.  100  and  note  4. 
doctrine  is  then  approved  by  the  court,  6.  In  some  cases  in  Kansas  and  Ore- 
when  considered  in  connection  with  the  gon  the  terms  slight  and  gross  negli- 
statement  in  another  part  of  the  charge  gence  have  been  used  in  their  popular 
that  **  if  the  deceased  could  have  avoided  sense,  but  in  such  cases  the  slight  negli- 
the  consequences  to  himself  by  ordinary  gence  that  was  held  not  to  bar  a  recovery 
care"  there  could  be  no  recovery.  Geor-  was  either  not  a  proximate  cause  of  the 
gia  Railroad  v.  Pittman^  73  Ga.  325;  s.  c,  injury  or  did  not  amount  to^a  want  of 
26  Am.  &  Eng.  R.  R.  Cas.,  474,  478,  479.  ordinary  care,  and   '*  gross  negligence'* 

Again:  "It  is  wellsettled  that  questions  usually  meant  "wilfulness."     Union  Pa- 

of  negligence  resulting  in  such  injuries  cific  R.  v.  Rollins,  5  Kan.  167;  Sawyer  v, 

as  those  complained  of  are  for  the  jury,  Sauer,  10  Kan.  466;  Pacific,  etc..  R.  Co. 

tad  that  a  recovery  may  be  defeated  by  v.  Hants,  12  Kan.  328;  Kansas  Pacific  R. 

its  being  shown  that    the   injury  was  Co.  v.  Painter,  14  Ran.  37 ;  Kamaa,  etc.^ 
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IMilitM.         COMPARISON  OF  HA.VD  WRITING.       Jittm 

peculiar  modification  of  the  doctrine  of  contributory  negligei 
exists,  but  it  is  not  comparative  negligence.*  The  courts  of  irn 
States  deny  the  doctrine  of  comparative  negligence  ;■'  and  I 
supreme  court  of  the  United  States  adheres  to  the  rule  of  contril 
tory  negligence.' 

COXFABISOH  OF  HAHDWBITnrG  is  a  comparison  by  the  jux 

position  of  two  writings,  in  order,  by  such  comparison,  to  ascerti 
whether  both  were  written  by  the  same  person.^ 

R.  Co.  V.  Fiusimmons,   18  Kan.  34;   s.  &nd  this  rule  does  not  permit  a  recoi 

c.,  13  Kan.  686;  s.  c,  31  Am.  Rep.  303;  in  any  case  where  the  panics  are  ecu 

Centra!,  etc.,  R.  Co.  v.  Henigh,  33  Kan.  blamablc.      East   Tenn.,  etc.,  R.  Cc 

347;  Mason  v.  R.  Co.,  37  Kan.  S3;  s.  c,  Fain,  il  Lea  (Tenn.).  35;  b.  c.  iq  An 

41  Am.  Rep.  405;  s.  c.  6  Am.  &  Eng.  R.  Eng.   R.  R.  Cas.   103.  105;  L.   &  N 

R.  Cas.  i;  Begnette  v.  People's  Transp.  Co.  v.   Fleming,  14  Lea  (Tenn.),  13! 

Co.,  3  Or.  300;  Halttin  v.  Oregon,  cic^  c,  iS  Am.  &  Eng.  R.  R.  Cas.  347:  1 

R.  Co..  9  Or.  163.  Tenn.,    etc.,    R.    Co.     v.    Humpht 

Late  cases  say  the  doctrine  of  compara- ,  Adn'r,   13  Lea  (Tenn.),   300;    9.  c. 

live  negligence  is  not  in  force  in  either  Am.  &  Eng.  R.  R.  Cas.  472;  Jacksoi 

State,  tbus:    "  Besides,  I  do  not  concede  Naativille.  etc.,   R.  Co.,  13  Lea  (Ter 

that  a  party  can  recover  In  such  a  case  4gl ;  s.  c. .  49  Am.  Rep.  663;  EasiTe 

irben    chargeable    with    any   degree  of  eic.R.Co.  tr.Stcnaii,  i3Lea(Tenn.). 

negligence   upon  his  part,  if  it  directly  s.  c,  31  Am.  &  Eng.  R.  R.  Cas,  614. 

contribuica  to  the  injury.    A  person  may  And  the  Tennesseee  stalulory  provii 

be  negligent  in   any  affair  and   tiill  re-  regarding  the  lookout  required  to  be  I 

^cOiVer  on  account  of  the  negligence  of  an-  on   raikoad   trains  should  not  be  0 

other  party,  but  not  when  his  negligence  looked    in    this    connection.      Code 

is   the   proximate  cause   of    the   injury.  Tenn.,  §   4643;  15   Am.  &   Eng.  R. 

The   law  does  not   enforce  coninbuiion  Cas.  477,   note;    Louisville,   etc.,    R 

between    joint    tort   feasors.      However  Burke,6Coldw.lTenn.)45;Smithi>.  N 

slight  the  negligence  upon  the  part  of  a  vilie.  etc.,  R.  Co.,  6  Coldw.  (Tenn.) 

plaintiff  may  be.  if  it  be  such  that  but  for  s.  c.  6  Heisk.  (Tenn.)  174;  Railroad  C 

that  negligence  the  misfortune  could  not  Waiker,   II  Heisk.   (Tenn.)  3E3;  Hi 

have  happened,  be  cannot  recover;  but  if  'Louisville,  etc.,  R.  Co..  g  Heisk.  (Te 

theinjury  wouldhavehappenedilhi9want  S33.     These  and  all- similar  cases  1 

of  care  had  not  contributed  thereto,  there  be  considered  in  the  light  of  the  siali 
may  be  a  liability."     Hurst  i/.  Burnside,         S.  O'Keefe  v.  Chicago,    etc..  R. 

8  Pac.  Rep.  (Or.)  888,  894;   Cassida  v.  32  Iowa,  467;  Lake  Shore,  etc..  R.  C 

Oregon,  etc.,  R.  &   Nav.  Co.  (Ore.),  13  Miller.  35  Mich.   374,  278:  T.  H.  &  1 

Pac.  Rep.  43B,  441.  Co.  v.  Graham.  95  Ind.  2B6.  293,  394 

"This  court  has  not  adopted  what  is  N.  A.  &  C.   R.  Co,   v.  Falvey.   104 

generally  called  the  rule  of  comparative  409,  434;  L.  S,  N,  R.  Co,  v.   Nortor 

negligence."      Kansas   Pac.    R.    Co.   v.  Pa.   St,   465;    s.   c,   64   Am.  Dec, 

Peavy,   3g   Kan,   169;    e.  c.   ii    Am.  &  Potter  v.  Warner,  gl   Pa.  St.  367:  V 

Eng.    R.    R.   Cas.    360,    26B:    Atchison,  v.  Hudson    River  R.  Co.,  34  N.  Y. 

etc,  R.   Co.  V.   Morgan,  31  Kan.  77;  s.  Pennsylvania  Co.  v.  Righler,  43  N.  J 

c,  13  Am.  tc  En|[.  R.  R.  Cas.  499.  501.  iSo;  Goth^rd  v.  Alabama,  etc.,  R. 

1.  Beach    on    Contributory   Neg,    97:  67  Ala.  114:    Potter  v.  Chicago,  etc. 

Whirley  v.  Whiteman,   i   Head  (Tenn.).  Co.,   31  Wis.   377;    s,  c.   23   Wis. 

6to:  Nashville,  etc.,  R.  Co.  v.  Carroll,  6  Houston,   etc..    R.   Co.    v.   Gorbett 

Heisk.   (Tenn.)   347,  367.     The   rule   in  Texas.  573:  Marble  v.   Ross,   114  ^ 

Tennessee  is,  that  negligence  on  the  part  44;    Digby   v.    Kenton    Iron   Work 

of  the  plaintiff  contributing  to  his  Injury  Bush  (Ky.),  166, 
as   a   proximate   cause  thereof   will  bar        S.  Railroad  Co.  v.  Stout.  >7  Wall 

a    rccovecy,   but    that    although    guilty  S.)  b6o;    Railroad  Co.  v.  Lockwooi 

of  some    negligence,  yet    if   he    could  Wall.  (U.  S.)  357. 
not   by   the    exercise  of    ordinary   care        4,  Stark,  Ev.,  part  iv.  p.  654. 
have  avoided  the   consequences   of  de-         Duncan,  J.,  said,  in  Com.  v.  Smi 

fendanl's    negligence,   he   may  recover,  Scrg.  &  R.  (Pa.)  568  (1819):  "Con 

but  his   negligence   will  be   taken   into  son  of  handwriting  is  where  other 

CDfwtderalion  in  mitigation  of  damages,  nesses   pro*e  a  paper  to  be  the  | 
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jMaitlML                                 COMPELLED,  BtflBltloB. 

COXPILLED. — Forced ;  constrained ;  obliged ;  necessitated  irre- 
sistibly.^ 

writing  of  a  party,  and  the  witness  is  de-  Printtd  Xattor. — In  an  early  Pennsyl- 

sired  to  take  the  two  papers  in  his  hand,  vania  case — McCorkle  v.  Burns,  s  Binney, 

compare  them,  and 'say  whether  they  are  34C>^the  jury  were  allowed  to  infer  from 

or  are  not  the  same  handwriting.     The  a  comparison  of  the  types  and  devices  of 

witness  collects  all  his  knowledge  from  two  newspapers  that  they  were  printed 

comparison    only;    he   knows    nothing  by  the  same  person.    McCorkle  v.  Busns, 

of  himself;  he  has  not  seen   the  party  6  Am.  Dec.  420. 

write,  nor  held  any  correspondence  witn  1.  Web.  Diet. 

him."  la  SUtate.— **It  is  a  maxim  of  the 

Biftiagidikod  froaft  Qtuwi  CooipariMBt.  law,  that  what  one  may  be  compelled  to 

— Woodward,  J.,  said,  in  Travis  v.  Brown  do  by  suit,  he  may  do  without  suit.     No 

(43  Pa.  St.  12):  "  Now  this  is  as  distinct  good  purpose  would  have  been  subserved 

and  separate  a  thing  from  that  com  pari-  by  withholding   payment  until  suit  and 

son  which  a  witness  called  to  testify  to  judgment;    but    payment    without   suit 

handwriting  makes  between  the  writing  «aved  useless  litigation  and  unnecessary 

in  question  and  the  exemplar  in  his  mind,  costs.     We  are  of  opinion  that  wher^  the 

as  an  external,  visible,  and  tangible  ob-  officer  is  liable  to  the  judgment  creditor, 

ject  is  distinct  from  a  mental  impres-  and  the  latter  claims  payment  of  him, 

tioQ  or  memory.     It  is  the  distinction  which  is  accordingly  made,  the  payment 

between  what  is  objective  and  what  is  is  compulsory  within  the  spirit  and  in- 

sabjeciive.'*  tent  of  the  statute.     All  the  analogies  of 

lagliBil. — The  English  law  was  against  the  law,  it  seems  to  us,  favor  this  con- 
allowing  proof  by  comparison  as  a  gen-  struction.  The  case  is  totally  unlike 
eral  rule,  though  it  was  otherwise  in  the  those  that  have  been  cited  by  counsel 
ecclesiastical  courts.  See  Bouvier's  Die-  for  the  appellants,  in  which  it  has  been 
tionary,  '*  Comparison  of  Handwriting,"  held  that  a  party  who  voluntarily  pky^ 
and  authorities  there  cited.  Exception  an  illegal  claim  against  him  cannot  re- 
existed,  however,  where  other  writings  cover  ba(k  of  the  party  to  whom  it  is 
admitted  to  be  genuine  were  already  in  the  paid,  and  that  such  a  payment  will  be 
case.  Another  "exception"  likewise  ex-  regarded  as  voluntary,  unless  made  to 
isted  where  the  writings  sought  to  be  release  the  person  or  property  from  pro- 
proved  were  so  old  that  living  wit-  cess,  a  threatened  action  being  insuffi- 
oesses  could  not  be  procured,  but  were  cient  to  render  the^payment  compulsory, 
not  old  enough  to  prove  themselves.  The  Town  of  Ligonier  r.  Ackerman,  46 
Bat  in  10  Clark  &  Fin.,  Fitz water  Peer-  Ind.  552,  and  cases  there  cited.  An  im- 
age  Case,  it  was  said  that  this  com-  portant  difference  between  those  cases 
parison  could  not  be  made  by  persons  and  that  in  judgment  is  found  in  the 
who  compared  the  other  ancient  docu-  difference  between  an  illegal  and  a  legal 
ments  for  the  mere  purpose  of  testifying,  claim.  The  law  does  not  compel  the 
and  certain  other  cases,  holding  or  in-  payment  of  the  former  while  it  does  of 
timating  the  contrary,  were  disapproved,  the  latter."     Burbank  et  al,  v.  Slinkard 

See,  however,  at  the  present  day,  in  et  al.,  53  Ind.  495. 

civil  cases,  17  &  18  Vict.  c.  125,  s.  27;  in  Sec.  8,  R.  C.   1855,  p.  1456,  Missouri, 

criminal  cases,  28  &  29  Vict.  c.  18,  s.  8.  "  No  such  security  shall  be  compelled  in 

By  these  handwriting  in  dispute  may  be  any  action  to  pay  more  than  his  due 

compared  with  any  writing,  proved  to  the  proportion  of  the  original  demand,  etc.*' 

satisfaction  of  the  judge  to  b^genuine,by  Vaughan  v,  Haden  iial.,  37  Mo.  179. 

the  witnesses,   and   their  evidence  sub-  la  Go&traet. — By  contract  made  in  this 

mitted  to  the  jury  on  the  question  of  the  State,  A  engaged  "  to  repay  to  B,  of  New 

handwriting  in  dispute.  Hampshire,  any  moneys,  not  exceeding 


. — In  this  countnr  there  is  no  1500  dollars,  which  B  should  legally  be 

Qniformity.     Many  Sutes  follow  the  old  compelled  to  pay  to  C  on  account  of 

English  law,    and   prohibit   comparison  money  received  of  C  on  account  of  and 

with  writings  not  relevant  to  the  issue;  in  part  pav  for  money  due  on  D's  bond 

others  permit  it.     Some  which  did  prohi-  to  B."    C  recovered  of  B,  in  an  action 

bit  now  allow  it  under  legislation.  brought  In    New   Hampshire,   a  larger 

. — Recourse  may  be  had  as  sum  than  1500  dollars.     NeU,  that  the 


to  expert  testimony  to  Lawson  on  Expert  words  '*  legally  compelled  *'  meant  com- 

and  Opinion  Evidence.    As  to  other  mat-  pulsion  by  legal  process.withont  reference 

ten,  see  1  Greenl.  Ev.,  %  576  et  seqr,  2  to  the  laws  of  any  particular  State;  that 

PhiUipsoQ  Ev.,  ch..  vii.  as  the  particular  ground  of  the  recovery 
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Dtflaldm.  COMPENSATION.  IMnltl 

COKFXFSATIOK.  (See  also  Election;  Railroads;  Rewari 
— A  recompense  or  reward  for  some  loss,  injury,  or  service,  esf 
cially  when  it  is  given  by  statute.'  Amends  for  a  loss  or  privatit 
As  compared  with  consideration  and  damages,  compensation, 
its  most  careful  use,  seems  to  be  between  them.  Consideration 
amends  for  something  given  by  consent,  or  by  the  owner's  choii 
Damages  are  amends  exacted  from  a  wrongdoer  for  a  tort,  Co 
pensation  is  amends  for  something  which  was  taken  without  t 
owner's  choice,  yet  without  commission  of  a  tort." 

in  C's  KCtion  did   not,  and  nas  not  re-  Anything  beyond  thu  it  more  thui  co 

quired   to   appear  by  the  record  of  the  pensation;  anything  sbon  of  it  is  le 

judgroeni,  it  might  be  shown   by  parol  New  Jersey   R.    &  T.    Co.  v.  Suyda 

evidence,  etc.     Parker,   Admr.,    etc.   v.  17  N.  J.  L.  a;,  47.     £:>«/arrVBn  Scbal 

Thompaon,  3  Pick.  (Mass,)  429.  v.   Delanare,  etc.,  Canal  Co.,  ao  N. 

1.,  Rapaije  &  Lawrence  Law  Diet.,  a  L.  349,  353. 
Dili.  (U.  5.)  304,  315;  Searcy  v.  Grow,         Compengation,  a*  uied  in  a  consli 

15  Cal.  117.  tional    profiiion    that   private   prope 

S.  Thus  one  should  aay,  consideration  shall  not  be  taken  (or  public  use  nnl 

for  land   sold:    compensation   (or    land  just   compensation   be    made    Iheref 

taken  (or  a  railway;  damages  for  a  ires-  means  compensation  must  be  in  mom 

pass.     But  such  ilistincliiins  are  not  uni.  Any  benefil   lo   the  remaJning  prope 

form.     Land  damages  is  a  common  ex-  of  the  owner,  arising  from  public  woi 

presslon     for    compensation    for    lands  for  which  a  part    has  been   taken,  c 

taken    for    public    use.     Abbott's    Law  not    be     considered    aa    compensatii 

Diet.     See  Lloyd   or  Ingram   on   Com-  Alabama,   etc.,    R.   Co,   v.    Burketi, 

pensation.  Ala,  83, 

Compensation   comists   In   reiDunerB-        Jut  OomptBMtion. — The  term    "  j 

tion  for  loss  of  lime,  necessary  expend!-  compensation"   for    Injury   to   prope 

tures,    and    for     permanent     disabilily.  taken  by  a  ivilroad   eiccludes  from  ci 

Parker  v.  Jenkins,  3  Bush  (Ky.).  $91.  sideration  the  general   enhancement 

Compensation  Is  a  mode  of  extinguish-  the  value  o(  other  property  of  the  sa 

ing  a  debt,  and  takes  place,  by  mere  op-  owner.     The  cash  value  and  the  Act 

eralion  o(  law,  where  debjs  equally  liqui-  damage  are  the  true  sundard  by  wb 

dated  and  dcmandable  are    reciprocally  10  determine  the  compensation  to  wh 

due.      Dorvio    v.    Wllu,    11    La.    Ann.  in  such  cases  the  party  is  entitled.  Bro 

S30.  V.  Beaity,  34  Miss.  317;  Isom  v.   Mi 

Compensation  U  ttwt  return  which  Is  Cent.  R.  Co.,  36  Miss.  300.     See  14 

given   for  something  else.      Searcv   f.  193;  46  Ala.  579, 
Grow,  IS  Cal.  117,  133;  8  Stockt.  (^I,  J,)         Benefit  to   the   adjacent   property 

106;  9  Vr.  (N,  J.)  IJS.  the  owner  whose  land  is  taken  for  a  pi 

Compensation  is  of  three  kinds:  legal,  lie  use.  Is.  in  so  far,  compensation 

or  by  operation  of  law;  compensation  by  the  taking,  within  the  meaning   of 

way  of  exception;  and  by  reconvention,  constitution;  and,  it  it  equal  the  loss 

Stewart  v.  Harper,  16  La.  Ann.  iSl.  damage  from  the  taking,  it  is  a  justcc 

The  phrase    "compensation"    differs  pensation.      Belts  v.  City  of   WilliAi 

from  salary.  One  who  is  county  collector  burgh,  15  Barb.  (N,  Y.)  355. 
and  treasurer  is  entitled  to  but  one  com-        When  tlw  word  "just"  is  used  (■■ 

pensation.     Kllgore   v.    People,  76   111.  Nev,  Const  art.  I,  %   S)  to  intensify 

S48.  word  ■'  compensation,"  something  m< 

Ik  >t«tnt«. — As  used   in   Ohio   State  than  the  mere  market  value  should 

constitution,   compensation   defines   the  deemed  intended.     Virginia,  etc.,  R.  ( 

money  IhM  must   be  paid   to   satisfy  a  v.  Henry.  S  Nev.  165. 
wrong    or    injury   inflicted;    and     such         In  an  agreement  10  pay  a  solicitor  j 

money  roust  covet  the  extern  of  the  in-  and   reasonable   compensation   for    e 

jury,  irrespective   of   the   value   of    the  vices   rendered  by  hira  as  such,  mc 

property  taken.     Symond  v.  Cincinnati,  neither  more  nor  less  than  taxable  co; 

14  Ohio,  175.  Culley  v.  Hsrdenbergh,   i   Den,  (N. 

Compensation,  in  a  statute  providing  joS. 
a  mode  of  determining  compensation  for        Of  Broken. — The  compensation  wh 

land   taken    for    public  use,   means  an  a  broker  receives  (or  bis  services  is  01 

equivalent  for  the  value  of    the  land,  narily  a 
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BiiBitta.                           COMPENSA  TION.  BtiaitUo. 

▼aiue  of  the  thiiifr  sold  or  exchanged,  he  hiaiself  is  the  borrower  of  it    Far* 

Pierce  v.  Thomas  4  £.  D.  Sxn.  (N.  Y.)  well  v.  Steen,  46  Vt.  678. 

354;  Goodspeed  v.  Robinson,  i  Hill  (N.  Of  Ofloers. — Office  has  been  definefl  to 

Y.),  423:  Keys   v,  Johnson,  68  Pa.  St.  mean    *'  public  employment,**   and    its 

42;  Bash  V,  Hill,  63  111.  216;    Morgan  legal  meaning  to  be,  an  employment  on 

V,  Mason,  4  E.  D.  Sm.  (N.  Y.)  636;  Chil>  behalf  of  the  government  in  any  station 

ton  V.  Butler,  i  E.  D.  Sm.  (N.  Y.)  150;  of  public  trust,  not  merely  transient,  oc* 

Martin  v,  Silliman,53  N.  Y.  (8  Sick.)  615.  casional,  or  incidental,  usually  for  a  cer- 

Of  SxMnter.  eU. — In  England,  an  ex>  tain  compensation.      Smith   v.   Mayor, 

eciitor  or  administrator  can  recover  no  etc.,  of  N.  Y.,  37  N.  Y.  518.     The  legis- 

compensation  for  his  personal  services  lature  may  increase  the  duties  without 

in  the  discharge  of  his  duties,  even  if  he  enhancing   the    compensation    or    may 

has  benefited   the  estate  to  the   neglect  diminish  the  compensation  without  less- 

of  his  own  affairs.    Brocksopp  v,  Barnes,  eninr  the  duties.     Conner  v.  Mayor,  5 

5  Mad.  90;  Barrett V.  Hartley,  L.  R.  2  N.  Y.  285;  State  v.  Davis,  44  Mo.  129; 

Eq.  789.  Hyde  v.  State,  52  Miss.  665;  Wilcox  v. 

The  rule  is,  that  no  compensation  can  Rodman,  46  Mo.  322 ;  Sharpe  v.  Robert- 
be  charged  against  the  trust  estate  be-  son,  5  Gratt.  (Va.)  518. 
yond  the  amount  of  actual  disburse-  If  extra  services  be  performed  by  di- 
ments.  Collins  v,  Carej,  a  Beav.  128.  rection  of  the  proper  authority  having 
Even  an  attorney  or  solicitor,  who  is  an  no  connection  with  the  di:^es  of  the 
executor  and  renders  professional  ser-  office,  the  officer  may  be  allowed  com- 
vices  to  the  estate,  cannot  recover  com-  pensation  therefor.  United  States  v, 
pensation.  Moore  v.  Frowd,  3  My.  &  Austin,  2  Cliff.  325;  United  States  v. 
Or.  45;  Bnrge  v,  Brttton,  2  Hare,  373.  Chassell,  6  Blatchf.  421. 

In  this  country  executors  and  admin-  Compensation  as  a  clerk.     Tenney  v, 

istrators  have  never  been  required  to  State,  27  Wis.  387. 

perform   their  duties  gratuitously,  and  Of  BaoelTsn  (q.v.). — Where  his  com- 

compensation  should  be  refused  only  in  pensation  is  not  prescribed  by  statute,  it 

cases  of   wilful  default,  or  gross  negli-  is,  in  general,  governed  by  the  same  rule 

gence  causing  loss  to  the  estate.     Smith  that  is  applied  to  other  persons  who  hold 

V.  Kennard.  38    Ala.    695;    Barney    v»  a  fiduciary  position.'  Danl.  Ch.  Pr.  1581; 

Saunders,  16  How.  (U.  S.)  542;   Adams  Day   v.   Croft,   2    Beav.  49;    Neave  v, 

V.  Westbrook,  41   Miss.   385;   Frey  v,  Douglass,   36  L.   J.  Ch.  756;  Grant  v, 

Frey,  17  N.  J.  Eq.  71;  Morris  v.  Morris.  Bryant,  101  Mass.  569;  Jones  v.  Keen, 

4  Gratt.  (Va.)  293;  Estate  of  Isaacs,  30  115  Mass.  179;  Magee  v,  Cowperthwait, 

Cal.  105;  Sullivan  v.    Herrera,  7   Hun  10  Ala.  966.                , 

(N.  Y.),  309;  Esute  of  Nicholson,  i  Nev.  Of  Benrants.— Where  a  person  is  hired 

518.     Even    unfaithful     administration  for  a  compensation  fixed  by  agreement 

will  not  deprive  an  executor  of  a  right  of  the  parties  for  a  specified  time,  and 

to  compensation  for  bis  services  so  far  he  continues  to  serve  in  the  same  capac- 

as  they  have  been  beneficial  to  the  es-  ity  after  the  expiration  of  the  term,  the 

tate.    Jenntsott  v.    Hapgood,  10   Pick,  law  will  presume,   in    the    absence  of^ 

(Mass.)  77;  Tiner  v.  Christian,  27  Ark.  other  proof,  that  he  is  to  receive  com- 

306;  Finch  9.  Ragland,  2  Dev.  (N.  C.)  pensation  at  the  same  rate.     Grover  & 

Eq.  137;  Gould  V,  Hayes,  19  Ala.  438.  Baker  S.  M.  Co.  v,  Bulkley,  48  111.  189; 

Bat  compensation   for  services  as  ex-  Vail  v,  J.  L.  F.  Mfg.  Co.,  32  Barb.  (N. 

ecator,  and  as  trustee  in  regard  to  the  Y.)  564:  Smith  v.  yelie,  60  N.   Y.  106. 

same  money,  will  not  be  allowed  to  the  In  an  action  to   recover  compensation 

same  person.     Valentine  v.  Valentine,  for  services  rendered,   the  employer  is 

2  Barb.  Ch.  (N.  Y.)  430;  Holley  v.  S.  G.,  entitled  to  show,  by  way  of  recoupment 

4  Edw.  Ch.  384.     An   executor  who  is  of    damages,   loss    sustained     by    him 

also  tenant  for  life  of  the  estate  of  the  through  the  negligence  of  the  employee, 

testator  is,   however,  ^titled  to    com-  Still  v.  Hall,  20  Wend.  51;  Stoddard  v, 

missions.    Blount  v.  Hawkins,  4   Tones  Treadwell,  26  Cal.  294;  Wilson  v.  Wall, 

Eq.  (M.  C.)  161.     See  Ex  parte  Wither-  34  Ala.  301. 

spoon.  3  Rich.  Eq.  (S.  Car.)  13.  In  Contract.— The  right  of  compensa- 

Of  Onardlui. — A  guardian  should  be  tion  may  be  excluded  by  express  con- 
allowed  no  compensation  where  he  has  tract.  Cordingly  «/.  Cheeseborough,  3 
neglected  his  duties  and  done  his  ward  Giff.  496.  But  a  condition  excluding 
positive  wrong.  McCahan's  Appeal,  7  compensation  for  errors  is  sometimes 
Pa.  St.  56;  Reed  v,  Ryburn,  23  Ark.  47.  construed  so  as  to  extend  to  small 
Nor  will  he  be  allowed  compensation  unintentional  errors  only.  Whittemore 
for  taking  care  of  the  trust  fund  while  v.  Whittemore,  L.  R.  8  Eq.  503.    May 

870 


COMPENSATION— COMPETENCY— COMPETENT. 


In  Civil  L»w.— A  reciprocal  liberation  between  two  persons  w 
are  both  creditors  and  debtors  of  each  other.* 

COKFETEirCY. — The  fact  of  being  competent. 

'COKFEISVT. — Able;  fit;  qualified;  authorized  or  capable 
act.'-*    (See  also  Evidence;  Witness.) 


be  excluded  by  a  levisioa  of  contract. 
Duddell  «.  Simpson,  L.  R.-i  Cb.  App. 
loi;  Mauser  v.  Fleicber,  L.  R.  lo  Eq. 
213:  L.  R.  6  Oh.  App.  ql. 

Compcuatioii  for  SalVj,  in  perform- 
ance of  contract.  DeVismei/.  DeViBme, 
I  Mac.  &  G,  346;  Enragbt  v.  Ficigerald, 
3  Ir.  Eq.  87.  See  3  Dru.  &  W.  43; 
Hayo  V.  Purx:ell,  3  Manuf.  (Va.)  343; 
Brown  v.  Wallace,  3  Bland.  (Md.)  585; 
3  Lead.  Cas.  Eq.  (4th  Ed.)  1057. 

Diitiiuitloii  botWMii  CompaiiMtioii  Mid 
PnflU. — WBerc  there  was  a  right  to  a 
share  of  the  proceeds  of  a  nhaling  voy- 
age, a  compensation  tnerely  for  services 
rendered  in  the  adventure  did  not  con- 
stitute a  partnership  in  the  profits  of  the 
voyage.  Coffin  v.  Jenlcini,  3  Story  (C. 
C),  108.  See  Moon  v.  Smith,  ig  Ala. 
774;  Etandle  v.  State.  49  Ala.  14:  Stoul- 
lings  f.  Baker,  1;  Mo.  481;  Loomis  v. 
Marshall.  13 Conn.  69;  Dwinel  v.  Stone, 
30  Me.  384;  Lewis  u  Greider,  51  N.  Y. 
33';  Wiggins  f.  Graham,  ji  Mo.  17; 
Campbell  v.  Dent,  54  Mo.  335:  Bendel 
V.  Hettrick,  3  Jones  S  Sp.  (N.  Y.)  405. 

The  general  rule  is  that  compensation 
for  service,  in  the  form  of  commission 
or  percentage  of  the  profits,  or  a  share 
of  the  product  of  a  business,  does  not 
constitute  the  party  entitled  thereto  a 
partner.  Brockway  f.  Burnap,  16  Barb, 
(N,  Y.)  3oq;  Good  f.  McCartney,  10 
Tex.  Ig3;  Ambler  v.  Bradley,  6  Vt.  119; 
Miller  v.  Bartlett,  ij  S.  &  R.  (Pa.)  137; 
Edwards  v.  Macy,  63  Pa,  St.  374;  Lewis 
V.  Greider,  51  N.  Y.  331. 

1.  It  resembles  in  many  respects  the 
common-taw  set-off.  The  principal  dif- 
ference is  that  common-law  scl.off  must 
be    pleaded    to    be    effectual,   whereas 


may  be  legal,  by  tmy  ef  ixciptien,  or  by 

It  takes  place  by  mere  operation  of 
taw,  and  extinguishes  reciprocally  the 
two  debts  as  soon  as  they  exist  simulta- 
neously, to  the  amount  of  their  respec- 
tive sums.  It  takes  place  only  between 
two  debts  having  equally  for  their  object 
a  sum  of  money,  or  a  certain  quantity  of 
consumable  things  of  one  and  the  same 
kind,  and  wfaich  are  equally  liquidated 
and  demandable.  It  tuces  place  what- 
ever be  the  camt  of  the  debts,  except  in 


case,  firit,  of  a  demand  o 
a  thing  of  which  the  owners  have  b 
unjustly  deprived;  ticond,  of  a  dem 
of  restitution  of  a  deposit  and  a  loan 
use;  third,  of  •  debt  which  has  for 
cause  aliments  declared  not  liable 
seiiure.  La.  Civ.  Code,  3103,  3: 
Doivin  V.  Wilti,  II  La,  Ann.  jso. 

As  to  the  doctrine  of  compensai 
with  reference  to  questions  of  equiti 
election,  see  Election. 

a.  Abb,  L,  Diet. 

ComptUnt  AntliorltlM,  in  the  rati! 
tion  of  a  treaty  referring  to  grants  m 
by  the  king  or  bis  "compelehc  auti 
ities,"  were  held  equivalent  10  the  wc 
"  lawful  authorities"  in  the  treaty  its 
and  to  mean  "those  persons  who  e^ 
cised  tbt  granting  power  by  the  autfao 
of  the  crown."  U.  S.  v.  Clarke.  8  1 
(U.  S.)  449;  Mitchel  v.  U.  S.,  9  Pet, 
S-)  735- 

Oomptteat  Clark. — Where  a  commii 
was  BUtboriied  to  employ  a  "  compel 
clerk,"  and  it  was  contended  that 
language  authoriied  the  employmeni 
something  more  than  a  mere  clerk,  v 
of  a  "person  learned  in  the  law  , 
fully  competent  10  grapple  with  : 
solve  all  intricate  and  perplexing  qi 
lions  of  law  which  might  arise  in 
performance  of  those  duties,"  it  was  \ 
that  Ibis  inference  was  unwarranted,  j 
that  "the  use  of  the  adjective  in  1 
connection  does  not  change  the  charai 
of  the  employment."  Tenney  v.  Sl 
27  Wis.  393.  393. 

Conpetsnt  Court,  in  an  act  allow 
any  court  to  commit  to  prison  one  1 
makes  default  in  payment  of  a  debt 
"  in  pursuance  of  any  order  or  jiidgm 
of  that  or  any  other  competent  cou 
means  "a  court  acting  within  the  h 
limits  of  its  existing  jurisdiction,  and  1 
reference  to  persons  wilbin  Ibose  lim 
against  whom,  therefore,  a  warranl 
the  court  for  committal  could  be 
forced."  Washer  v.  Elliott.  [  C.  P. 
176 

Comp«t«nt  ZtMsiih  means  that  wl 
the  very  nature  of  the  thing  to  be  pro 
requires,  as  the  prodDCIioo  of  «  wril 
where  its  contents  are  the  subject 
inquiry.  Chapman  f,  McAdams,  i 
(Te.in.),  504. 

Compateat    Tnrisdlrtloa,   in    a    stw 


COMPLAIir— COMPLAINANT— COMPLAINT. 

COMPLAIH. — ^To  make  a  formal  assertion  of  injuries ;  to  bring' 
an  accusation;  to  make  a  charge.^ 

COKPLAIHAVT. — One  who  makes  a  complaint.^  The  plain- 
tiff in  a  chancery  proceeding.* 

COXPLAIHT. — In  criminal  law  the  allegatioi\  made  to  a 
proper  officer  that  some  person,  whether  known  or  unknown,  has 
been  guilty  of  a  designated  offence,  wifh  an  offer  to*  prove  the  fact 
and  a  request  that  the  offender  may  be  punished.^ 


proTidtng  that  the  validity  of  a  sale  shall  One  who  is  a  drinking  man  "and  of 

not  be  avoided  on  account  of  irregularity  no  account,"  who  has  been  arrested  for 

in  the  proceedings  if  it  were  authorized  vagrancy  and  punished    for  disorderly 

by  a  "court  of  competent  jurisdiction,"  conduct,  is  not  *' competent"  within  the 

does  not  mean  jurisdiction  of  the  subject-  meaning  of    that  term  in  a  policy  of 

matter  and  not  of  the  parties.      **The  insurance  providing  for  reference  in  case 

terms  *  competent  jurisdiction,'  in  their  of   dispute  to   "two  disinterested  and 

usual  signification,  embrace  the  person  competent  men."     iEtna    Ins.  Co.   v« 

as  well  as  the  cause."  Con  well  v.  Smith,  Stevens,  48  111.  33. 

4  Ind.  359.             i  1.  Webster. 

CoBpstsnt  Party,  in  a  special  act,  de-  8.  Webster. 

fined.     Bowes  v,  Haywood,  35   Mich.  S.  Bouvier. 

246.  4.  Webster. 

ConipslantPcnons.— One  person  named  Aet   OomplalBtd   ol  — In    an    action 

by  mutual  consent  was  held  not  to  be  against  a  justice  of  the  peace  for  an  act 

"competent    persons    respectively    ap-  done  by  him  in  execution  of  his  office 

pointed  by  the  parties"  within  the  mean-  (false  imprisonment)  the  commitment  is 

log  of  an  agreement.     Harvey  v.  Grab-  the  act  complained  of,  not  the  quashing 

bam,  5  Ad.  &  El.  75.  of  the  conviction  on  the  application  of 

CompctoBt  to  Dispose  by  Will. — Where  the  party  imprisoned.  Haylocke  v. 
an  act  imposed  a  duty  in  the  case  of  a  Sparke,  i  Ell.  &  B.  484. 
person  *' competent  to  dispose  by  will  of  Voglset  to  make  Complaint.— Where  a 
a  continuing  interest,"  it  was  held  that  statute  provides  that  **  any  grand  juror 
those  words  had  reference  to  the  interest  who,  after  he  is  sworn,  shall  neglect  to 
io  the  property,  and  not  to  the  personal  make  seasonable  complaint  of  any  crime 
capacity.  '*  The  word  '  competent '  has  committed  within  the  town ,  where  he 
two  meanings,  and  as  in  my  judgment  it  lives,  which  shall  come  to  his  knowledge, 
roust  mean  one  thing  or  the  other,  and  shall  forfeit  two  dollars,"  a  breach  of 
cannot  mean  both,  we  must  ascertain  in  the  peace  had  been  reported  to  a  grand 
which  of  the  two  senses  the'  legislature  juror  who,  acting  in  good  faith,  and  in 
has  used  it.  Now  the  very  language  of  the  belief  that  the  offence  was  too  triv- 
Uie  2i8t  section  imports  that  the  compe-  iai  for  a  criminal  prosecution,  declined 
tency  relates  to  the  property  and  not  the  to  make  complaint.  Held^  t^at  he  was 
mind  of  the  party,  because  he  must  be  not  liable  to  the  penalty.  Watson  v. 
competent  to  dispose  of  a  continuing  Hall.  46  Conn.  204. 
interest;  that  is.  possessing  such  an  Complaints.— The  term  "complaints" 
interest  in  the  estate  as  to  have  the  power  is  a  technical  one,  descriptive  of  pro- 
of disposing  by  will  of  a  continuing  in-  ceedings  before  magistrates.  A  com- 
terest"  Atty.-Gen.  v,  Hallett,  2  H.  &  plaint  may  be  made  before  one  magis- 
^-  374;  Wilberf.  Stat.  L.  140.  trate  and  the  warrant  therein  returned  to 

Ostk  or  othar  Competont  Proof  in  a  stat-  another  for  hearing.     Commonwealth  v. 

mory  direction  is  satisfied  by  swearing  Davis,  11  Pick.  (Mass.)  436. 

to  the  facts  on  information  and  belief.  Where  criminal  prosecutions  originate 

Noble  V,  Hiuliday,  i  Corns.  (N.  Y.)  330.  under  a  statute  on  complaint,  one  under 

"  Competent,"  as  used  in  a  probate  .  oath  or  affirmation  is  implied,  as  a  part 

set  with  reference  to  an  administrator  of  the  technical  meaning  of  the  tenfls. 

was  held  to  mean  not  addicted  to  drunk-  Campbell  v,  Thoifipson,  z6  Maine,  117. 

enness,  not  imprudent,  or  wanting  in  But  the  requirements  of  the  complaint 

integrity  or  understanding.  In  re  Estate  under  the  statutes  of  the  several  States 

of  Pachecou  ^3  Cal.  476.  and  at  common  law  differ,    Bisliop  Stat. 
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DrtnlUon.  COMPLAINT— COMPLETE.  iMaM 

COHPLETE— COHFLETHrO— COXFLETIOH.— To  bring  to  a  sU 
in  which  there  is  no  deficiency;  entire;  perfect;  fulfilment;  ; 
complishment.' 


Crinles,  %  243.  aod  gg  4fi\  407:  BiBh. 
Crim.  Proc.  I.  gg-iss.  830-333.- 

In  order  that  the  defendant  ma)'  be 
appriietl  of  the  lupposed  offence  he  is 
to  answer,  and  the  magisirale  nh^t  facts 
he  is  to  try  and  adjudicate,  and  thai  the 
conviction  or  acquiilal  may  be  deducible 
in  evidence  to  prevent  a  subsequent  pro- 
ceeding for  the  tame  oEfence,  the  com- 
plaint should  be  a  formal  charge.  3 
Chit.  Gen.  Prac.  15S- 

Oom^aint  innat  bs  In  Writing.— A  com- 
ptainc.  if  oral,  must  be  reduced  to  nrit- 
ingand  spread  upon  the  records  as  the 
foundation  of  the  action  of  a  board  of 
lax  assessors,  and  a  mere  recital  that  oral 
complaint  was  made  to  such  board,  with- 
out setting  out  the  complaint,  is  not 
sufficient.  Slate  v.  Dodge  County,  30 
Neb.  59s.  '  In  this  case  the  court  say: 
■■  Webster  defines  the  word  '  eoroplainl ' 
to  mean  in  law  a  '  form  of  legal  process 
which  consists  of  a  formal  allegation  or 
charge  against  a  party,  made  or  presented 
to  the  appropriate  court  or  officer,  as  for 
a  wrong  done  or  a  crime  committed;  in 
the  tatler  case  generally  under  oath.' 
Now,  supposing  the  alleged  ota]  com- 
plaint to  have  been  made  to  a  proper 
party,  the  substance  of  it  must  be  rc' 
duced  to  writing  as  a  basis  for  the  action 
of  defendants.  In  the  record  presented 
to  us  there  is  no  complaint,  formal  or  in- 
formal, and  the  record  of  the  defendants 
fails  to  show  the  existence  of  such  an  in- 
strument. We  have  their  nalced  assertion 
that  such  oral  complaint  was  made. 
This,  however,  falls  far  short  of  showing 
the  existence  of  a  complaint." 

Wkan  ComplalDt  fnelndN  Indictment. 
— Where  a  statute  provided  that  a  pen- 
ally might  be  incurred  on  complaint 
before  any  court  of  competc;il  juris- 
diction, the  defendant  contended  that 
the  word  "complaint"  was  technical, 
and  the  language  of  the  statute  ex- 
clusive, and  that  it  did  not  authorize  an 
indictment.  The  court  held  that  the 
Import  of  the  term  "  may"  as  used  in  the 
statute  was  permissive.     The  method  of 

[ifoseculion  in  the  superior  court  is  by 
ndictmenl,  but  in  the  police  court  it  is 
by  complaint  the  words  "may  be"  cov- 
ered on  complaint  before  any  court  of  ' 
competent  jurisdiction,  and  one  half  of 
the  amount  of  6ne  imposed  shall  go  to 
the  complainant  or  informer,  are  used  in 
reference  to  the  appropriation  of  the  fine 
la  cases  where  there  is  a  complainant. 


and  not  for  the  purpose  of  excluding 
jarisdiction  of  the  superior  court  In  cm 
where  no  person  desires  to  obtain  a  p 
of    the    fine.     Comm.    v.   Hayaes. 


Mas 


197. 


When  OempUlnttof  l^brlng  AAmI 
bl*. — Where  the  nature  and  extent  of 
injury  inflicted  by  the  act  of  the  accoj 
are  a  subject  of  inquiry,  the  injured  ( 
son's  complaints  of  suffering  and  of 
ni gesta  are  admissible.  Bishop  Cri 
Proc.  I. ;  Livingston  v.  Comm.,  14  Gi 
593;  Reg.  V.  Johnson,  3  Car.  ft  K.  3 
Stein  V.  State,  37  Ala.  133;  Kearney 
Farrell,  38  Conn.  317;  Illinois,  etc., 
V.  Sutton,  43  III.  438;  Howe  v.  Pla 
field.  41  N.  H  ,  135. 

Thus  in  rape  anything  which 
woman  said  or  did  of  *  he  rrt  gtila  of  '. 
ravishment  will  be  admissible  in  e 
dence.  It  is  competent  to  show  that  1 
compained  of  it  to  suitable  persons. 
is  of  special  practical  importance  t 
the  complaint  was  recent,  and  ex; 
nations  of  any  delay  are  compete 
Bishop  Crim.  Proc   II.  g  963. 

The  fact  thai  a  wife  testified  before 
grand  jury  in  obedience  to  a  subpo 
upon  the  question  of  her  h>is band's  nfi 
tery  does  not  show  a  complaint  made 
the  wife  under  a  statute  providing  tJ 
"  no  prosecution  for  adultery  shall 
commenced  but  on  the  complaint  of 
husband  or  wife."  State  t>.  Stout,  33 
W.  Rep.  373;  Bishop  Slat.  Crimes, 
688. 

"Such  complaint" in' statute coostm 
Sweetman  v.  Guest,  L.  R.  3  Q.  B.  36: 

1.  Webster. 

In  Btatnte — Act  of  Oongrm. — 1 
clause  of  the  judiciary  act  of  1780,  < 
30,  §  16,  which  declares  "that  suits 
equity  shall  not  be  sustained  in  either 
the  courts  of  the  United  Stales,  In  a 
case  where  plain,  adequate,  and  compi 
remedy  may  be  had  at  law,"  is  mer. 
affirmative  of  the  general  doctrine 
courts  of  equity,  and  in  no  sense 
tended  to  narrow  the  jurisdiciioo  of  si 
courts.     Bean  v.  Smith.  3  Mason.  37c 

Completaly  Iisnsd  and  HagotlUad— 
a  Ple«, — Where  in  an  actiofi  on  a  e 
the  plea  alleged  that  after  the  note  "  1 
completely  issued  and  negotiated" 
one  B.  and  defendant,  plaintiff  allcrei 
in  a  material  part,  the  court,  aftci 
verdict  for  defendant,  without  decid 
whether  the  note  was  in  point  of  1 
issued,  supposing  the  plaintiffs  and' 


Dti^tiift. 


COMPLETE. 


fitteJttan. 


did  not  suppose  it  complete,  though 
defendant  did,  granted  a  new  trial,  with 
leave  to  amend  the  plea.  Gardner  v. 
Walsh,  5  EH-  &  Bl.  84. 

OoBipliiU  P«rdiM8r. — A  complete  pur- 
chaser is  one  who  has  paid  the  purchase- 
money,  and  who,  although  he  has  not 
received  a  conveyance  of  the  legal  title, 
is  entitled  to  call  for  it.  Preston  v. 
Nash,  75  Va.  949. 

Where  land  is  sold,  part  of  the  pur- 
chase-money paid  in  cash,  and  notes 
given  for  the  balance,  if  these  notes  be 
transferred  without  indorsement  or  guar- 
anty, the  purchaser's  equity  becomes  com- 
plete as  against  his  vendor,  the  land  is 
subject  to  levy  and  sale  at  the  instance 
of  any  creditor  other  than  the  vendor, 
and  the  purchaser  of  the  notes  who  takes 
them  &y  mere  delivery  is  nothing  more 
than  an  ordinary  cr^itor,  and  is  not 
entitled  to  be  first  paid  from  the  proceeds 
of  the  land  under  the  code  of  Georgia. 
Carhart  v,  Reviere,  i  S.  E.  Rep.  222. 

In  Matlock  v,  Kinglake  it  was  con- 
tended that  the  words  *' completion  of 
the  purchase"  meant  where  the  land  was 
conveyed,  but  the  court  said  they  "  only 
mean  payment  of  the  rest  of  the  purchase- 
money,"  and  it  was  therefore  held  that 
the  purchase-money  and  interest  might 
be  sued  for  without  previously  tendering 
a  conveyance.     10  Ad.  &  EI.  50,  56. 

Complete  Cargo  — By  a  charter-party  a 
ship  was  described  to  be  of  the  burden 
•  of  261  tons,  and  the  freighter  covenanted 
to  load  a  full  and  complete  cargo.  Held^ 
that  the  loading  of  the  goods  equal  in 
number  of  tons  to  the  tonnage  described 
in  the  charter-party  was  not  a  perform- 
ance of  this  covenant,  but  that  the 
freighter  was  bound  to  put  on  board  as 
much  goods  as  the  ship  was  capable  of 
carrying  with  safety.  Hunter  v.  Fry,  2 
Bam.  Sl  Aid.  421. 

A  charter-party  provided  that  the  ship 
should  proceed  to  the  port  of  loading  and 
there  load  **a  full  and  complete  cargo 
of  iron  ore,  say  about  xioo  tons."  The 
charterer  provided  a  cargo  of  1080  tons, 
the  actual  capacity  of  the  ship  being  12 10 
tons.  Held^  that  the  words  *'  say  about 
1 100  tons"  were  not  mere  words  of 
expectation,  but  words  of  contract,  and 
that  the  charterer's  undertaking  was  not 
to  load  the  ship  up  to  her  actual  capadtty ; 
bat  that  3  per  cent  was  a  fair  amount 
of  excess  over  xxoo  tons  to  allow  in 
estimating  what  was  a  full  and  complete 
cargo  of  about  jioo  tons,  and  conse- 
quently the  cargo  actually  provided  fell 
short  of  the  charterer's  obligation  by  53 
tons.  Morrii  v.  Levison,  2  C.  P.  Div. 
155. 


By  a  charter-party  defendant  agreed  to 
load  on  board  a  vessel  at  Trinidad  ''a 
full  and  complete  cargo  of  sugar,  molas- 
ses, and  other  produce.  Held^  that 
evidence  was  admissible  of  a  custom  at 
Trinidad  to  load  sugar  in  hogsheads  and 
molasses  in  puncheons;  and  therefore 
that  a  full  and  complete  cargo  of  sugar 
and  molasses  so  packed  was  a  compli- 
ance of  the  contract.  Cuthbert  v,  Cum- 
ing, 10  Exch.  809,  IX  Exch.  405. 

Oompltte  IiiTintorj. — An  inventory  at- 
tached to  a  general  assignment  for  the 
benefit  of  creditors  in  these  terms:  "The 
entire  stock  of  goods,  wares,  and  mer- 
chandise in  the  show-houses,  .  .  .  con- 
sisting of  dry-goods,  shoes,  hats,  boots, 
caps,  .  .  .  (enumerating  articles  at  length) 
in  all  to  the  value  of  $7600,  and  choses 
in  action,"  is  full  and  complete  within 
the  meaning  of  the  code  of  Tennessee, 
requiring  the  inventory  to  be  full  and 
complete.  Rosenbaum  v.  Moller,  4  S. 
W.  Rep.  xo. 

Xaohlaory  to  be  Fiumlihid  Oomplste— In 
Contraets. — The  phrase  in  an  agreement, 
'*in  consideration  of  machinery  to  be 
furnished,  complete,  in  the  mill,"  includes 
not  only  the  cost  of  the  machinery,  but 
the  labor  and  material  necessary  to  place 
it  in  proper  position  for  use.  Grove  v. 
Miles,  s8  111.  338. 

A,  after  inspection  of  the  separate 
parts,  bought  of  B  soap  frames,  which 
were  by  the  contract  warranted  to  be 
"new  frames,  with  all  nuts  and  bolts 
complete  and  perfect."  In  an  action 
for  breach  of  warranty,  the  declaration 
alleged  that  the  defendant  warranted  the 
frames  to  be  fit  for  the  purpose  of  makuig 
soap;  and  at  the  trial  it  was  proved  md 
found  by  the  jury  that  though  new,  and 
having  the  proper  number  of  bolts  and 
nuts,  the  frames  were  not  reasonably  fit 
for  the  purpose  of  making  soap.  Held^ 
that  the  evidence  sustained  the  declara- 
tion. Mallan  v,  Rudloff,  X7  C.  B.  (N. 
S.)  588. 

When  Konie  ii  CompUtad— In  Contraet. 
— A  written  order  for  the  delivery  of 
lumber  to  be  used  in  building  the  house 
of  the  drawe^,  and  which  he  promises 
to  pay  for  "when  the  house  is  com- 
pleted," becomes  due  when  the  house 
is  substantially  finished  by  any  one,  al- 
though the  drawee  knew  that  the  person 
to  whom  the  order  requested  him  to 
deliver  the  lumber  was  building  the 
house  under  a  contract,  and  it  is  not 
completed  according  to  the  terms  of  the 
contract.    Russell  v,  Barry,  X15  Mass. 

300. 

GoBtraot — Land  upon  which  a  blocl^ 
of  houses  was  in  process  of  building 
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lingulshed  into  two  parti,  namel 
Second  Street  east  and  Second  Stn 
«esl  of  Dorcbester  Street  The  may 
and  aldermen  in  1831  adopted  an  onj 
that  Second  Street  west  ol  Dorcbesi 
Street   ihould    be  made'  passable. 


conveyed  in  mortgage,  and  a  third  per- 
son agreed  in  writing  with  the  mortgagee 
to  cause  the  houses  to  be  fully  completed 
without  unnecessary  delay,  guaranteeing 
that  they  and  all  things  appurtenant 
thereto  should  ^e  fully  completed  to  the 

acceptance   of   the  mortgagee.      At  the     subsequently  passed  orders  io  1834  a 
time  of  this  agreement  the  houses,  which      1836,  appointing 

were  built  upon  marsh  land  upon  piles      " '      " 

of  the  usual  length  for  that  territory, 
were  all  finished  except  the  papering, 
painting,  and  the  like.  They  had  then 
settled  soniewha.1  to  the  knowledge  of 
both  parties,  but  no  objection  to  the 
foundation  was  known  by  either  patty  to 
exist.  After  they  had  been  finished  they 
settled  further,  and  it  became  necessary 
for  the  mortgagee  to  protect  himself  to 
rmise  them  and  substitute  new  and  longer 
piles.  Hfid,  that  the  third  person  Was 
not  liable  on  the  guaranty  for  the  in- 
Bufflciency  of  the  foundations.  Hyannis 
Savings  Bank  v.  Moors,  I30  Mass.  459. 

Street  Completed. — A  street  was  laid 
out  in  1804  wiLh  an  agreement  by  the 
owners  of  land  taken  therefor  not  to 
claim  compensation,  and  that  the  street 
need  not  be  "completed  "  until  it  was 
deemed  eapedient  to  do  so.  In  1B31  the 
proper  authorities  voted  that  the  order  of 
1804.  laying  out  said  street,  "be  carried 
Into  execution,  so  far  as  the  same  re- 
mains unfinished,"  and  some  work  was 
done  under  that  vote.  Held,  that  the 
street  was  thereby  "completed"  within 
the  meaning  of  the  original  laying  out, 
and  was  from  that  time  so  far  an  existing 
way  that  damages  could  be  recovered 
under  the  statute  for  lowering  the  grade 
thereof  in  1S50,  notwithstanding  the 
agreement  of  1804  not  to  claim  compen- 
•ation  for  the  land.  Femald  v.  Boston, 
II  Cush.  (Mass.)  574. 

By  a  statute  In  1803,  annexing  to 
Boston  that  part  of  Dorchester  now 
known  as  South  Boston,  the  selectmen 
of  Boston  were  authorized  to  lay  out 
such  streets  in  South  Boston  as  in  their 
judgment  would  be  for  the  common 
benefit  of  the  proprietors  of  the  land  and 
of  the  town  of  Boston,  provided  that  no 
compensation  should  be  allowed  the 
proprjelors  for  such  Streets  as  should  be 
laid  out  within  twelve  months  from  the 
passage  of  the  act;  and  provided,  also, 
that  the  town  of  Boston  should  not  be 
obliged  to  complete  the  streets  so  laid 
out  sooner  than  they  might  deem  ex- 
pedient.    In  pursuance  of  this  authority 

the  selectmen  within  twelve  months  laid  Court-house,  and  it  is  shown  that  t 
out  various  streets  over  the  entire  ler-  whole  village  is  called^y  that  name,  ai 
ritory  of  South  Boston,  and  among  others  that  the  road  is  t>rought  to  the  suburtn 
ft  very  long  street  denominated  Second  the  village,  that  part  of  the  condition 
Street,  which  subsequently  became  dis-  complied  with;  and  where  it  is  shoi 
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Second  Street  at  South  Boston  to 
repaired  and  put  in  good  order."  a: 
"  to  be  property  graded  .  .  .,"  in  pur; 
ance  of  which  that  part  of  Second  Sire 
known  as  Second  Street  west  had  be 
completed  and  used  as  a  hi^way;  b 
no  part  of  Second  Street  east.  thou| 
occasionally  used  as  a  highway,  had  cv 
been  ordered  to  be  completed  and  ma 
passable,  unless  included  in  the  abo 
orders.  In  an  action  against  the  ctty 
Boston  to  recover  damages  for  an  in]u 
occasioned  by  a  defect  in  Second  Stre 
east,  it  was  held  that  in  order  10  read 
the  defendant  liable  it  must  appear  a 
only  that  the  way  had  been  laid  01 
but  that  the  mayor  and  aldermen  by  . 
official  act  had  determined  upon  its  coi 
piction;  that  is,  when  the  same  shou 
be  graded,  fitted  for  travel,  and  .open' 
for  use.  Benman  v.  Boston,  5  Cus 
(Mass.)  I. 

Wbea  S«llro«d  Gomplsted. — A  com 
tion  precedent  in  a  bond  that  the  ro! 
is  to  be  completed  to  a  certain  village, 
substantially  complied  with  when  Jit 
made  to  the  suburbs  of  that  village 
such  a  manner  as  to  bear  daily  trai 
on  it,  carrying  all  the  freight  and  travi 
lers  that  offer,  although  some  portion 
the  work  is  intendejl  to  be  replaced  wi 
other  and  better  materials.  0'N< 
V.  Ring,  3  Tones  L.  (N.  C.)  517-  T 
cout-t  says  m  this  case;  What  did  i 
parties  mean  when  they  used  the  wo 
"completed"  in  the  bond?  Did  thi 
mean  that  in  every  particular,  bo 
ever  minute,  the  road  should  be  perfe 
before  the  defendant's  liability  to  p 
should  arise?  Did  ihey  use  the  word 
its  full  critical  sense  that  no  piece  of  iri 
or  unsound  sill  should  be  found  in  I 
whole  line  of  road?  Or  did  they  use 
in  its  plain  common-sense  mcaninj 
Qut  Aartl  in  litira  haret  in  teiHce  is  1 
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COMPLETE— COMPOSITION   WITH  CREDITORS. 

00HFO8ITIOH  WITH  CBEDITOB&     (See  also  Accord  and 

Satisfaction;  Assignment  for  Benefit  of  Creditors; 
Bankruptcy;  Debtor  and  Creditor.) 

i  r 

Definition^  38?.  All  or  a   Certain  Portion  of  the 

Generally y  380,  Creditors^  390. 

Him  Effected,  387.  *  Debtor  Must  Act  in  Good  Faith,  391 . 

Authority  of  Partner,  387.  WhcU  Debts  are  Included,  392. 

Agreement  of  Creditors  Jo   Join  in  Retention  of  Sureties,  395. 

Deed,  389.  Duty  and  Liability  of  the  Debtor,  395. 

Composition  with  Portion  of  Creditors,  Secret  Agreements  with  Creditors,  396. 

387.  Securities  for  Preference  Void,  398. 

Effect  of  Failure  to  Obtain  Assent  of  New  Promise,  399. 

1.  Definition. — ^A  composition  is  a«i  agreement,  made  upon  a 

sufficient  consideration,  between  a  debtor  and  creditor,  by  which 
the  creditor  accepts  part  of  the  debt  due  him  in  satisfaction  of  the 
whole.^ 

that  the  whole  of  the  road  is  finished  so  Where  an  act  provides  that  a  railway 

as  to  authorize  the   company  to  carry  shall  be  completed  in  five  years,  but  the 

freight  and  passengers,  and  to  demand  context  shows  the  words  are  not  compnl* 

and  receive  pay  therefor,  we  hold  that  sory.  and  no  duty  is  imposed  upon  the 

the  condition  of  the  bond  is  complied  with,  company  to  make  the  line,  the  case  is 

and  that  in  the  language  used  the  road  not  affected  by  the  fact  that  the  company 

is  completed  to  Greenville  Courthouse.  has  completed  a  part  of  the  line.     York 

In  OoBtnot  in  Aid  of  a  Batlroad.— The  &  Midland  R.  Co.  v.  Queen,  i  El.  &  Bl. 

word    "completed,"   when-  used    in    a  863;  McCandless's  App.,  70  Pa.  St.  Rep. 

contract  in  aid  of  a  railroad,  may  have  a  9 10. 

different  meaning  from  what  it  would  Oanab  Computed  —  In  Statnte.  —  In 
have  in  a  contract  for  the  construction  of  Newell  v.  People,  7  N.  Y.  130,  in  con- 
aroad.  In  a  contract  for  construction  it  struing  a  statute  providing  that  "the 
would  mean  a  completion  in  accordance  remainder  of  the  revenue  of  the  State 
with  specifications;  but  in  a  contract  like  canals  after  .  .  .  shall  be  applied  in 
the  one  in  suit  (k/  supra)  it  is  not  likely  each  .fiscal  year  to  the  completion  .  .  .'* 
the  parties  have  any  such  completion  in  of  certain  canals  **  until  the  said  enlarge- 
mind,  and  a  less  perfect  construction  ment  and  the  said  canals  shall  be  corn- 
may  satisfy  its  intent,  provided  the  pleted,"  it  was  contended  that  by  the 
road  is  in  condition  to  be  opened  for  expression  ''until  the  said  canals  shall  be 
regular  passenger  and  freight  traffic,  and  completed  "  was  to  be  understood  the 
is  actually  in  use.  The  purpose  of  such  time  when  the  canals  are  constructed 
a  contract ...  is  accomplished  when  the  and  ready  for  use.  The  court  said:  "  I 
road  is  thus  put  in  condition  for  regular  incline  to  think  this  interpretation  is  too 
business."  Tower  v.  Detroit,  L.  &  L.  limited  and  contracted.  The  verb  to 
M.  R.  Co..  34  Mich.  338.  complete,  like  many  others,  is  used  with 

In  De  Graff  v,  St.  Paul  &  Pac.  R.  Co.  some  indefiniteness  of  signification,  and 
the  court  says:  "The  word  *  completing'  the  idea  conveyed  by  ft  frequently  de- 
has  substantially  the  same  signification  pends  upon  the  connection  in  which  it  is 
as  the  word  'constructing.'  A  railroad  to  be  found,  or  the  object  to  which  it 
is  completed  or  constructed  when  that  is  refers.  The  connection  here  is  where 
done  which  is  necessary  to  make  it  a  provision  is  made  for  the  disposition  of 
railroad—when  it  is  fitted  for  use  as  a  the  remainders,  and  the  direction  given 
railroad.  That  is  to  say.  where  It  is  for  their  application;  and  it  is  declared 
made  ready  a\id  put  in  proper  condition  that  they  shall  be  applied  as  long  as  the 
for  the  placing  and  running  of  regular  application  shall  be  necessary  to  such 
trains  upon  it.  or  for  operation,  as  it  is  completion,  or  until  the  application  is 
usually  termed.  In  this  iu  natural  and  complete.  This,  in  my  judgment,  was 
ordinary  sense  the  word  'completing'  the  sense  in  which  the  words  in  question 
does  not  include  the  equipment  of  the  were  intended  to  be  used." 
road  with  rolling-stock  or  putting  it  in  It  Bouv.  Law  Diet, 
operstion.'*    23  Minn.  146. 

3  C  of  L.— 25.  885 


0«B*raUT 


COMPOSITION   WITH 


2.  GesenUy. — The  rule  that  an  agreement  to  accept,  in  satis 
tion  and  discharge  of  a  liquidated  debt,  a  sum  less  than  the 
amount  due,  is  not  valid,  has  no  application  when  such  an  ag 
ment  forms  part  of  a  comppsition  in  which  several  creditors  j 
mutually  stipulating  to  withdraw  or  withhold  suits,  and  that  t 
will  release  to  their  common  debtor  a  part  of  their  claims  u 
payment  of  a  certain  other  part.  Such  an  agreement  is  bint 
between  ^ach  creditor  and  the  debtor,  the  undertaking  of 
other  creditors  to  give  up  a  part  of  their  claim  being  a  good  < 
sideration  for  each  creditor.* 


1.  Perkins  k.  Loclcwood,  loo  Man,  ^49; 
Eaton  V.  Lincoln,  13  Mass.  434:  Farring' 
tun  V.  Hodgdon.  119  Mass.  453;  Sage  v. 
Valcmine,  33  Minn,  loi;  Williams  v. 
Carringlon,  I  Hilt.  (N.  Y.)  514;  Blair  v. 
Wait,  69  N.  V.  113;  Fellows  v.  Sickens, 
34  Wend.  (N.  Y.)  394:  Paddleford  v. 
Thatcher,  4B  Vt.  574:  Pierce  v.  Jones,  S 
S,  Car.  273;  Good  v.  Cheeseman,  a  8.  & 
Ad.  338;  Steinman  v.  Magnus,  11  East, 
390:  PAeger  v.  Riowne,  zS  Beav.  391; 
Giimilan  v,  Farringlon.  13  lit.  App.  101; 
Way  c.  Langley.  15  Ohio  St.  393. 

In  the  lalter  case  ihe  court  say:  "The 
binding  force  and  validily  of  a  composi- 
lion  agreenteni  mlde  in  good  faith  be- 
tween an  embarrassed  debtor  and  his 
creditors,  and  fully  carried  into  execution, 
cannot  at  this  late  day  be  questioned. 
Notes  to  Cumber  II.  Wane'-'i  Smith's  L. 
C.  443-4."  Cfffare  Murray  v.  Snow,  37 
lona.  410. 

But  the  composition  will  not  be  effec- 
tive to  discharge  the  debtit;  unless  the 
amount  agreed  upon  is  actually  paid. 
Xi  Hurst,  13  Bankr.  Reg.  45S. 

The  reason  for  upholding  such  an 
agreement  is  that  the  rights  and  inler- 
esls  of  other  parties  become  involved  in 
the  arrangement,  and  this  affords  a  new 
and  legal  consideration  for  the  promise. 
It  would  be  contrary  to  good  faith  (or,  a 
creditor  who  has  secured  the  advantage 
of  such  an  arrangement  to  disregard  its 
obligations  by  proceeding  to  enforce  the 
balance  of  his  demand:  and  the  debtor  is 
entitled  to  avail  himself  of  this  considera. 
tion  In  defence.  Perkins  v.  Lockwood. 
100  Mass.  349. 

A  covenant  in  a  composition  deed 
whereby  [he  creditors,  "severally  and 
each  for  himself,  agree"  to  release  and 
discharge  the  debtor,  is  valid:  such  an 
agreemeni  is  mutual,  and  mutually  bind- 
ing on  all  who  sign  it.  Ii  is  not  neces- 
sary that  the  agreemeni  should  express 
the  mutuality  when  it  may  be  implied 
from  the  nature  of  the  agreement. 
Horstman  v.  Miller,  3  J.  &  S.  (N.  Y.  Sup. 
Cl.)  39. 


The  execution  of  a  composition 
is  to  be  deemed  contemporaneous  u 
one  general  influence  and  one  gei 
consideration,  so  it  cannot  be  said 
as  to  the  last  creditor  who  signs  it  I 
is  no  mutuality.  Hall  v.  Merrill.  9 
Pr,  (N.  Y.)  116. 

Where  the  creditors  of  a  failing  di 
contract  with  a  third  person  to  set! 
assign  to  him  their  claims  at  a  ce 
percentage,  in  the  absence  of  proof 
such  third  person  was  acting  mere 
agent  of  the  debtor,  the  transaction 
be  considered  as  a  purchase  and  sale 
a  compromise;  and  a  creditor  whc 
received  the  percentage  agreed  upon 
has  assigned  his  claim,  cannot  en 
the  balance  of  the  indebtedness  1 
proof  simply  that  some  of  the  cred 
received-  more  than  the  stipulated 
cent  tor  their  claims.  Goldenberg 
Hoffman.  69  N.  Y.  321, 

Nor  does  the  acceptance  of  a  pi 
payment  lor  which  a  receipt  in  ft 
given,  with  an  agreement  to  give  a 
for  an  additional  amount,  at  a  fi 
time,  operate  as  a  composition,  u: 
other  creditors  are  thereby  induce 
enter  into  compromises,  without  thi 
ter  engagement.  Williains  v.  Carrini 
I  Hi1i.-(N.  Y.)5I5. 

So  a  written  agreement  betwet 
debtor  and  a  part  of  his  creditors.  ' 
out  consideration,  and  not  under 
wherein  they  agreed  to  give  him  ai 
tension  for  one  year,  during  which 
they  would  not  sue  him,  obtain  judgi 
against  him,  or  molest  bim  by  legal 
Ceedings,  or  issue  execution  against 
or  his  property,  is  merely  an  agreei 
lot  forbearance,  and  not  binding.  H 
V.  BatterBoo,  S7  Pa.  St.-346. 

And  a  mere  agreement  of  a  ere 
wiih  his  debtor  to  accept  a  certain 
centage  of  the  debt  in  full  salisfa 
thereof,  "provided  that  no  other  c 
tor  shall  receive  more  [ban  the  same 
centage  of  his  claim,"  Is  void  for  wa 
consideration.  Perkitu  v.  Lock* 
100  Mass.  349. 
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The  fact  that  a  debtor  has  made  an  assignment  of  all  his  prop- 
erty for  the  benefit  of  all  his  creditors  does  not  preclude  him  from 
settling  in  good  faith  with  certain  creditors  by  paying  a  certain 
per  cent  of  their  claims,  with  the  assistance  of  a  third  party.^ 

5.  How  Sflbcted. — It  is  not  essential  that  the  compromise  agree* 
ment  should  be  in  writing ;  each  creditor  may  make  a  separate  parol 
agreement  for  the  purpose  of  carrying  the  compromise  into  effect, 
and  after  the  agreement  is  once  made  no  creditor  can  withdraw 
without  the  consent  of  the  debtor,^  and  although  the  debts  are 
due  by  specialty  the  composition  does  not  require  a  seal.' 

4.  Authority  of  Partner. — If  one  of  several  partners  assent  to  a 
deed  executed  by  a  debtor  of  the  firm  in  favor  of  his  creditors,  the 
firm  is  bound  by  the  deed;  and  the  doctrine  ths^t  one  partner  has 
no  implied  authority  to  bind  his  copartners  by  an  instrument  under 
seal  has  no  application  to  such  a  case.^ 

6.  Agreement  of  Creditors  to  Join  in  Deed. — A  creditor  who  agrees 
to  take  a  composition  from  his  debtor,  on  the  faith  of  which  the 
debtor  executes  a  deed  of  assignment  of  all  his  property  to  a  trus- 
tee for  the  benefit  of  his  creditors,  will  be  held  to  his  agreement, 
and  will  not  be  allowed  by  refusing  to  execute  such  deed  to  sue 
his  debtor  for  the  whole  of  his  demand.^      He  can   recover  of 

I.  Fosdyke   v.  Nixon,  8   N.  E.  Rep.  the  creditors  consenting  that  the  business 

(Ind.)  II.  should   be  carried  on  for  their  benefit 

8.  Chemical  National  Bank  v.  Kohner,  until  the  next  Michaelmas,  and  that  then 

85  N.  Y.   189;  Fellows  v.   Stevens,  34  the  property  should  be  divided  among 

Wend.  (N.  Y.)  294.  them;  the  insolvent  assigned  his  effects; 

8.  Van  Bokkelen  v,  Taylor,  62  N.  Y.  at  the  next   Michaelmas  several  of  the 

105.    See  also  Paddleford  v,  Thatcher,  creditors  who  had  signed  this  instrument 

48  Vt.  574.    Compare  Fellows  v,  Stevens,  agreed  that  the  business  should  be  carried 

24  Wend.  (N.  Y.)  294.  on  by  the  trustees  for  a  further  time. 

4.  Ewell's  Lindley  on  Parthershtp,  277;  Held^  that  a  creditor  who  had  signed  the 

Bruen  v.  Marquand,  17  Johns.  (N.  Y.)  -  first  agreement,  but  who  had  not  in  any 

58;  Beach  v.  OUendorf,  i  Hilt.  (N.  Y.)  way  concurred  in  the  second,  could  not 

41;  Wells  V,  Evans,  20  Wend.  (N.  Y.)  maintain  an  action  against  the  insolvent 

2$!'.  Halsey  v,  Whitney,  4  Mason  (U.  S.),  for  a  debt  existing  at  the  time  of  the  first 

206.  agreement.  Cork  v. Saunders, i  B.&  A.  46. 

8.  Butler  V.  Rhodes,  i  Esp.  236;  Heath-  The  agreement  may  sometimes  be  in- 

cole  V.  Crookshanks,  2  T.  R.  24;  Brady  ferred  from   the  fact  that  the  creditor 

V.  Shiel.  I  Camp.  147;  Bradley  v.  Greg-  receives  the  composition  paid  under  the 

ory,  2  Camp.  383;  Anstey  v.  Marden,  i  deed.     A  debtor,  who  was  indebted  to  the 

Bos.  &  Pnll.124;  Norman  t/.  Thompson,  plaintiflf  as  well  as  other  creditors,  exe- 

4  Ex.  755;  Woods  V.  Roberts,  2  Starkie,  cuted  a  deed  of  composition  securing  to 

417;  Fellows  V.  Stevens.  24  Wend.  (N.  all  his  creditors  i(xr.  in  the  pound.     The 

Y.)  294;  Therasson  v,  Peterson,  4  Abb.  plaintiffs   withheld   their  consent  to  the 

Ap.  Dec.  (N.  Y.)  396;  Chemical  Bank  v,  deed.     The  composition  under  the  deed 

Kohner,  85  N.  Y.  189;  Brown  v.  Stack-  was  paid  to  the  plaintiffs,  who  kept  the 

pole.  9  N.  H.  478.     See  Cutter  v,  Rey-  money  without  stating  on  what  account 

nolds,  8  B.  Mon.  (Ky.)  $98.  it  was  received,  or  without  giving  an  ac- 

It  is  not,  in  equity,  necessary  that  a  knowledgment  for  it.     They  afterwards 

creditor  should  execute  a  creditor's  deed;  claimed  to  have  received  it  oa  account  of 

if  he  does  some  act  which  amounts  to  their  original  debt.     The  deed  was  bad. 

acquiescence,  he  is  entitled  to  the  benefit  Held^  that  the  plaintiffs  were  precluded 

of  it;  but  it  is  not  sufficient  in  him  merely  from  saying  that  they  had  received  the 

to  sund  by  and  take  no  part  in  the  mat-  money  on  account  of  the  original  debt, 

ter.    Biron  v.  Mount,  24  Beav.  642.  and  that  it  must  be  taken  to  have  been 

A.  being  insolvent,  by  agreement  stipu-  paid  as  composition    under    the    deed, 

lated  to  assign  hi^  property  immediately,  iCitchin  v.  Hawkins,  12  Jur.  N.  S.  928. 
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the  debtor  only  that  proportion  of  the  debt  fixed  in  tbe  agre 
ment.* 

But  a  mere  assurance  on  the  part  of  a  creditor  that  he  will  uni 
in  any  arrangement  which  the  other  creditors  might  make,  lookii 
to  a  future  period  for  the  making  of  such  an  agreement,  and  resei 
ing  a  locus  penitentuE,  is  not  evidence  of  an  accord  of  creditc 
which  supplies  the  valuable  consideration  upon  which  alone  rej 
the  validity  of  a  composition.**  And  where  the  debtor  gives  \ 
consent  to  the  withdrawal  of  a  creditor  who  has  signified  his  asse 
to  a  composition,  the  agreement  is  not  a  bar  to  an  action  for  t! 
recovery  of  the  original  indebtedness,' 

But  where,  by  the  termj  at  a  composi-  nherein  the  proposed  sale  wu  useni 

lion   agTcctneni,   the   creditors  agree  to  and  recommended;  and   by   taid   agr 

accept  notes  indorsed  by  a  particular  per-  menl  the  creditors,   executing  the  sa 

son,  and  that  person  i^es,  they  are  not  under  Ebcir  hands  and  seals,  corcnan 

bound    to    accept    any    other    indorser.  and   agreed   with   the   partners   that. 

Where,  in  such  a  case,  the  debtor  wrote  consideration  thai  tbe  latter  would  as> 

to   his  creditors   notifying   them   of  the  to  the  sale,  and  of  [he  dividends  lo  be 

death  of  the  proposed  indorser,  and  sug-  ceived   from   the   proceeds   thereof, 

gesting  B.  as  a  subslituie,  and  closed  bis  former  did  and  would  forever  acquit,  i 

letter  as  follows:  "  Should  you  deem  his  charge,  and  release  tbe  lirm,  and  the  i 

indorsement  sufficient,  please  advise  me  era!  members  thereof  individually,  fr 

promptly:"  htld.  that  a  creditor  who  did  any   and    all   balance   or   balances   t 

tiol  signify  his  Intention  until  notes  in-  might  remain  due  on  their  several  claii 

dorsed  by  B.  had  been  accepted  by  the  The  partners  all  assented  to  tbe  sal?,  i 

other  creditors  was  not  bound  to  accept  it  was  authorised,  and  the  receiver  i 

such  notes,  and,  having  refused  (o  do  go,  directed  lo  give  the  usual  notice   Co 

is  at  liberty  to  sue  on  his  original  cause  creditors  of  Ihe  linn  to  file  their  ciaii 

of  action.     Danzig  c.  Gumerseli,  37  Fed.  properly   authenticated,   on  or  befor 

Rep.  iSj.  certain  day.  preparatory  to  a  proper  1 

And  ■   composition   agreement   by   a  iribution  of  the  assets  of  tbe  firm.    Un 

bankrupt,  whereby  he  gave  bis  creditors  Ihis  notice  certain  creditors,  who  had 

his  notes  secured  by  a  policy  on  his  life,  signed  tbeagreementaforesaid,  filed  tl 

with  a    proTision.  that    the    agreement  claim   and  received  a  dividend  there 

should  be  forfeited  if  he  failed  to  pay  the  Prior   lo    receiving   such    dividend 

insurance  premiums,  as  he  did  fall,  is  no  same  creditors  instituted  an  action  ac : 

bar  to  an  action  on  the  original  indebted-  to   recover  the  amount  of  their  claii 

ness  by  a  creditor  who  had  refused  to  Htld,  that  tbe  plaintiffs  were  entitled 

accept  Ihe  note  which  had  been  deposited  recover- the  full  amount  of  their  da 

in  court  for  him.     Pupken.  Churchill,  16  less  the  dividend  received  thereon;  t 

Mo.  App.  J34.  Ihe  filing  of  the  claim  under  the  ciVci 

1.  Mellen  v.  Goldsmith,  47  Wis.  573;  stances,  and  the  receipt  of  the  divide 

Reay  v.  White,  l  C.  &  M.  ^^i.  did  not  bind  the  plaintiffs  to  abide 

But  In   Loney  v.   Bailey,  43  Md.  10.  and  perform  the  agreement  between 

certain   creditors   were   held  entitled  10  defendants   and  certain    other   of    tt 

recover  the  full  amount  of  their  claims,  creditors. 

under  the  (ollowingfacts:  A  bill  was  liled        B.  Bishop  on  Insolvent  Debtors,  4 

by  one  member  of  a  firm  against  bis  go.  Hartell  i>.  Morgan,  i  Pitts.  (Pa.)  354. 
partners,  praying  the  appointment  of  a        A  creditor  cannot  be  said  in  any  se 

receiver,  and  for  the  adjustment  of  the  to  have  acceded  to  the  provisions  q 

partnership  affaiis.     Tbe  creditors  were  compromise  deed  unless  he  has  put  h 

not  parties.     A  receiver  was  appointed,  self  in  the  same  situation  with  regard 

who  took  charge  of  all  the  partnership  the  debtor  as  if  he  had  actually  execu 

effects,  and  reported  to  the  courtapropo-  tbe  deed.     Forbes  v.  Limond.  4  De 

sition  of  a  party  to  purchase  the  entire  Mac.  &  G.  398. 
slock  of  goods  and  debts  due  the  hrra         S.  Fellows  v.  Stevens.  34  Wend, 

for  a  certain  price,  and  prayed  the  court  Y.)  3i}4. 

to  authorize  the  sale.     With  this  report       AgTMtnMit  Hsld  Hot  a  Bar.— Wher 

was  liled  an  agreement  between  the  part-  plaintiff,  the  drawer  of  a  bill  accepted 

ners  and  a  large  number  of  the  creditors,  ihe  defendant,  Kgreed  vith  bin  mm! 
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An  agreed  composition  cannot  be  set  up  in  bar  of  the  debt  un- 
less the  debtor  has  performed  or  offered  to  perform  his  part  of  the 
agreement.^ 

&  Compodtion  with  a  Portion  of  the  Creditors. — ^An  agreement  en- 
tered into  between  a  debtor  and  any  number  o/  his  creditors  less 
than  the  whole  number  to  take  a  composition  for  their  debts,  is 
binding  upon  those  who  enter  into  the  agreement  ;*  but  such  an 
agreement  entered  into  between  a  debtor  and  a  single  creditor  is 
void  for  want  of  consideration.* 

And  in  order,  therefore,  that  the  agreement  should  be  inoperative 
unless  all  the  creditors  sign  it,  such  a  condition  should  be  expressly 

rest  of  his  creditors  to  take  a  composition  undersigned  creditors,  in  consideration 

of  8^.  in  the  pound,  to  be  secured  by  of  the  agreement  therein  contained  on 

promissory  notes  to  be  given  by  the  de-  the  part  of  the  others,  agreed  with  the 

fendant,   payable  on  days  certain;  and  others,  and  also  with  the  defendant,  to 

that  he  sliould  assign  to  the  creditors  accept  a  composition  of  lOr.  in  the  pound, 

ceruin  debts,  upon   which  they  should  The  plaintiff  being  informed  that  L.,  one 

execute  a  general  release;  and  the  assign-  of  the  creditors,  had  not  signed,  said  that 

meot  was  executed,  and  all  the  creditors  he  would  not  sign  until  L.  had  done  so. 

except  the  plaintiff  received  their  com-  The  witness  left  the  plaintiff  on  the  un- 

position  and   executed  the  release,  and  derstanding  that  he  was  to  get  L.»  and 

the  plaintiff  might  have  received  his  notes  then  that  he  (the  plaintiff)   would  sign, 

if  he  had  applied  for  them,  but  it  did  not  The  witness  did  get  L.  to  sign,  but  the 

appear  that  the  defendant  had  ever  ten-  plaintiff  could  not  be  induced  to  keep  his 

dered  them  to  the  plaintiff,  or  that  be  had  promise,  and  never  did  sign.     Held^  in 

ever  applied  for  them;  and  the  plaintiff  an  action  by  the  plaintiff  to* recover  the 

afterwards,  and  after  the  days  of  payment  amount  of  his  debt,  that  these  facts  did 

of  the  notes  had  expired,  sued  the  de-  not  constitute  any  defence,  as  no  such 

fendant  on  the  bill  of  exchange:  htld,  agreement  can  operate- as  a  defence  if 

that  he  was  not  precluded  by  the  agree-  made  merely  between  the  debtor  and  a 

ment  from  recovering.     Cranley  v.  Hil-  single  creditor;  and  also  that  there  was 

liary.  2  M.  &  S.  120.  no  agreement  with  the  plaintiff,  as  the 

So  where  the  plaintiff  attended  a  meet-  composition  paper  was  expressly  confined 

ing  of  the  defendant's  creditors,  and  con-  to  those  who  had  signed   it.     Boyd  v. 

cvrred  in    certain    resolutions    for    the  -  Hind,  I  H.&  N.  938;  26  L.  T.  Exch.  164. 

execution  of  a  release  to  the  defendants,  1.  Flack  v>  Garland.  8  Md.  188. 

on  their  executing  an  assignment  of  all  9.  Norman  v,  Thompson,  A  Exch.  755; 

their  effects  to  trustees  for  distribution  Brown  v.  Dakeyne,  11  Jur.  39;  Good  v. 

amongst  their  creditors,  and  the  defend-  Cheeseman,  3  d.  &  Ad.  328;  Devon  v, 

ants  and  trustees  at  first  disputed   the  Ham,  17  Ind.  472:  Renard  v,  Tuller,  4 

amount  of  the  plaintiff's  debt,  but  subse-  Bosw.  (N.  Y.   Sup.  Ct.)   107;  Eaton   v. 

quently  altogether  refused  to  allow  him  Lincoln,    13   Mass.  424.     See  Lanes  v, 

to  come  in  under  the  deed,   held,   that  Squires,  45  Tex.  382. 

his  having  signed  the  preliminary  resolu-  8.  Pierson  v.  McCahill,  ai   Cal.  122; 

tions  was.  under  the  circumstances,  no  Greenwood  v.  Lidbetter,  12  Price,  183. 

bar  to  bis  right  to  sue  the  defendants  for  But  where  a  judgment  creditor  agreed 

his  original  debt.     Garrard  v.  Woolner,  with  his  debtor  that  if  the  latter  would, 

I  M.  &  Scott,  327.  when  his  land  was  sold  under  the  execu- 

The  defendant  being  in  difficulties,  tion,  make  no  attempt  to  have  a  home- 
called  a  meeting  of  his  creditors,  one  of  stead  exempted,  or  to  open  the  judgment 
whom  was  the  plaintiff,  and  proposed  a  under  the  provisions  of  a  relief  law  ap- 
composition  to  them,  which,  however,  plicable  to  the  case,  the  former  would 
was  not  arranged.  A  witness,  who  was  either  rebate  a  portion  of  his  judgment, 
clerk  to  an  accountant  employed  by  the  or  if  he  became  the  purchaser  of  the 
defendlnt.  proved  that  he  afterwards  property,  convey  a  portion  of  it  to  the 
showed  to  the  plaintiff  a  composition  debtor,  held,  that  the  agreement  was 
paper,  which  had  already  been  sisrned  by  neither  fraudulent /^  j/,  nor  in  deroga- 
lome  of  the  creditors,  and  asked  him  to  tion  of  the  rights  of  junior  judgment 
sign  it  also.  The  paper  purported  to  be  creditors.  Parkerson  v.  Sessions,  40  Ga. 
a  memoraodom,  by  which  each  of  the  171. 
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leclared  or  be  clearly  deducible  from  unambiguous  language;*  ar 
/erbal  declarations  made  by  the  parties  at  the  time  when  the 
executed  the  deed  to  show  that  it  was  to  be  void  unless  signed  I: 
ill  are  not  admissible.' 

7.  Effect  of  Failnre  to  Obtain  Auent  of  All  or  a  Ceitain  Portion 
Jie  Creditors — An  agreement  for  a  composition  entered  into  \ 
sne  creditor,  in  contemplation  and  consideration  of  a  general  cot 
position  being  entered  into  by  all  the  creditors,  is  not  binding  c 
lim  if  the  others  refuse  to  come  in.'    But  .where  a  deed  is  entere 

1.   Bishop  on  Insolvent  Dcblart.  450;  A  debtor  agreed  to  usign  all  bis  pro 

lenard  v,  TuUer,  4  Bos<r.  (N.  Y.  Sup.  erly  in  trust  for  bis  CTcditors,  upon  ( 

!^t.)  107.  usu&l  CDvenanis,  and  10  be  void   if  n 

A    composition    deed     recited     tbat.  signed   befoie   a  given   day   by  all   t 

'  Wbereas,  C.  G.  Harger  and  Son.  bank-  creditors,  and  the  trustees  sold  the  pre 

irs,  are  indebted  to  their  several  creditors  erty   and   paid   sixteen   sbillings  in    il 

n  diverse  amounts,   but   by   reason   of  pound,  and  a  creditor  bad  not  ezecut 

lundry  losses  and  diiappointments  were  within  tbe   given    time   meotloned,  n 

liuble  to  pay  and  satisfy  our  demands  in  would  the  debtor  execute.     HtU,  that  1 

ull,"  ktld,  that  the  words  "their  several  action  could  not  be  maintained  by  acre, 

ireditors"  were  not  synonymous  with  all  tor  Who  had  executed  until  it  was  asci 

heir  creditors,   and  did  not  imply  thdt  tained  that  the  other  creditor  would  c 

he  compromise  was  not  la  become  bind-  execute.     Tallock  v.  Smith,  6  Bing.  3^ 

Dg  until  all  had  signed,  and  that  there  But  1(  creditors  agree  to  accept  a  di' 

■as  no  ambiguity  which  rendered  parol  dend  by  way  of  composition,  the  debt 

ividence  admissible  to  show  that  the  deed  covenantingto  pay  if  all  bis  creditors  sh. 

*as  intended   to   be   inoperativ.e  nnless  come  into  the  arrangement,  one  who  h 

ligoed  by  all  the  creditors.     Strickland  accepted  his  dividend  cannot  bring  si 

■I.  Harger,  16  Han  (N.  Y.).  465,  against  the   debtor  on   the   original  d 

8.  Lewis  V.   Jones,  4  Barn.  &  Cress,  mand  by  reason  of  another  creditor  n 

■,ab;  Acker  v.  PJioenix,  4  Paige  (N.  Y.),  baving  signed   the   composition   pap< 

PS.  Chittenden  v.  Woodburg,  53  Vt.  56a. 

Bui  where  a  release  railed  by  the  parlies  So  a  creditor  who  signed  a  composilii 

1  "conditional  release"  was  executed  in  on   the  condition   that  all  the  creditc 

;oniemplalion  of  a  composition  of  credi-  signed,    cannot    avoid     his    agreem 
ors,  it  was  held  10  be  competent  to  shot 
ly  parol  a  condition  that  all  releases  li 

>e   executed   should  be  binding  only  in  013. 

rase  all  ihe'creditors  came  into  the  ar-  Liability  of  flnrstiis. — Previously  to  t 

-angemenl.     Tutt  v.  Price,  ^  Mo.  App.  execution  of  a  composition  deeU,  it  w 

[94,  agreed,  in  the  presence  of  asurely  for  t 

S.   Reay  v.  Richardson.  S  C.  M.  &  R.  paymentof  the  composition,  that  it  shoe 

\i2;  Chase  v.  Bailey.  49  Vt.  71;  Cobleigh  be  void  unless  all  the  creditors  executed 

■>.  Pierce,  3a  Vt.  7SB:  Green  v.  Schriver.  a  creditor,  at  the  same  interview,  but  su 

13  Pa.  St.  359,  Shenandoah  M.  E.  Church  sequenily  to   such   agreement,  executi 

I.    Robbins,    81    I*a.   St.   361:  Laird  v.  the  deed  in  the  ordinary  way,  and  wit 

Campbell,    100   Pa.   St.    159:  Turner  v.  out  saying  anything  at  the  time  of   t 

!^mer,  6  (iray  (Mass.),  530;  Walker  v.  execution.     The  deed  was  then  deliver 

Mayo.  i'*3.  Mass.  43;  Kinsing  v.  Bartbo*  (o  one  of  the  creditors,  who  was  10  get 

ew.  l.^iU.  (U.  S.)  ISS-  executed   by   the   rest.      HtU,  that   tl 

Where  there   was  a  proviso  "that  If  condition  previously  expressed,  althouj 

my  of  the  creditors  should  refuse  to  exe-  not  introduced  into  (he  act  of  deliver 

:ute   OT  otherwise  consent  to  the  deed  was  sufficient  to  make  this  a  delivery 

vilhin  six  months  from  the  date  thereof,  the  deed  as  an  escrow,  and  that  all  tl 

t  should   be   void;"   and  some   of   the  creditors  nothavingexecuted  it.  thesure 

:reditora  did  not  execute  the  deed,  but  was   not   bound    thereby.       Johnson 

here  was  no  evidence  of  their  refusing  Baker,  4  B.  &  A.  440. 

o  do  so, — such   non-execution  was  held  A  composition  between  creditors  ai 

lot  to  be  a  refusal  within  the  meaning  of  a  debtor  and  his  surety  stipulated  th 

he  proviso,  and  did  not  make  the  deed  the  surety  should  indorse  certain   not 

roid.     Holmes  v.  Love,  5  D.  &  R.  $6;  j  ol  the  debtor,  provided  that  all  credlto 

B.  &  C.  343.  to  amounts  exceeding  $3(X)  should  sig 
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into  with  a  clause  that  if  certain  debtors  do  not  sign,  it  shall  be 
null  and  void,  if  such  creditors  accept  the  composition  or  the  secur- 
ity for  it,  though  they  do  not  actually  sign  the  deed,  it  is  valid 
and  good.^  Where  a  release  to  an  insolvent  debtor  provides  that 
it  shall  stand  null  and  void,  if  not  agreed  to  by  all  his  creditors,  he 
must  prove  that  all  such  creditors  have  assented  to  the  composi- 
tion,^ and  such  an  agreement  applies  to  secured  as  well  as  unse- 
cured creditors.* 

8.  Debtor  Must  Act  in  Good  Faith. — A  composition  between  a 
debtor  and  a  creditor  is  sustained  only  where  the  most  scrupulous 
good  faith  has  been  observed  by  the  debtor  in  reference  to  the 
transaction  ;  and  where  a  debtor  fraudulently  procures  a  composi- 
tion with  his  creditors  by  means  of  false  representations  as  to  the 
amount  of  his  property  in  pretending  to  be  insolvent,  the  contract 
is  void  and  the  creditor  may  recover  the  whole  debt.*     The  cred- 

Held^  that  this  indorsement  of  the  notes  1.  Jolly  v.  Wallis,  3  Esp.  228. 

was  a  waiver  of  the  condition  as  to  a  8.  Lower  v.  Clement.  25  Pa.  St.  63; 

creditor  who  was  ignorant  of  any  failure  Durgin  v,   Ireland,  14  N.  Y.  322;  Bab- 

in  the  fulfilment  of  the  condition,  or  of  cock  v.  Dill,  43  Barb.  (N.  Y.)  577;  Cutter 

the  fact  that  the  agreement  had  been  v,  Reynolds,  8  B.  Mon.  (Ky.)  596. 

procured  through  a  fraudulent    bonus.  '    8.  Rinsing  z/.  Bartholew,  i  Dill.  (U.  S.) 

Wbittemore  v,  Obear,  58  Mo.  280.  155. 

The  court  distinguished  this  case  from  4.  Seving  v.  Gale,  28  Ind.  486:  Jack- 
that  of  Doughty  V,  Savage,  28  Conn,  son  v.  Hodges,  24  Md.  468;  Hefter  v,- 
146.  There  the  composition  agreement,  Cahn,  73  111.  296;  Monger  v.  Kett.  iz 
signed  by  the  plaintiffs  and  other  creditors  Mod.  558;  Irving  v,  Humphry,  Hopk. 
ofG.,  contained  a  condition  that  it  should  (N.  Y.)  284;  Vine  v.  Mitchell,  i  Moody 
not  be  binding  unless  signed    by    all.  &  R.  337. 

Composition  notes  were  delivered  to  the  Plaintiff  held  a  claim  against  a  firm,  in 

plaintiff  under  the  agreement  indorsed  which  B.  was  a  partner,  upon  which  this 

by  the  defendant  as  surety  for  G.     The  suit  was  pending,  and  also  an  individual 

agreement  was  not  signed    by  all   the  claim  against  B.     The  latter  having  be- 

creditors,  but  the  fact  was  not  known  to  come  insolvent,  proposed  to  his  creditors 

thedefendant  when  he  indorsed  the  notes,  to  transfer  all  his  property  to  trustees, 

Held,  that  he  could  set  up  in  his  defence  to  be  divided   among  his  creditors,   if 

the  non-compliance  with  the  condition  those  holding  claims  to  the  amount  of 

in  a  suit  brought  upon  the  notes  indorsed  three  fourths  of  his  indebtedness  would 

by  him.  assent  and  join  in  a  release.     Plaintiffs, 

In  Falconbury  v.  Kendall.  76  Ind.  260,  on  being  applied  to,  to  assent  to  the 

A  entered  into  a  written  contract  to  exe-  compromise  and   sign   the  composition 

cute  his  notes  to  the  creditors  of  B  to  a  deed,  refused,  on  the  ground  that  they 

certain  amount  of  their  claims,  on  the  would  thereby  release  the  firm.     Upon 

consideration,  among  others,  that  all  the  being  assured  by  B.  that  he  was  only  a 

creditors    should    sign    such    contract,  special    partner,  plaintiffs  consented   to 

agreeing  to  release  B  from  liability  on  transfer  the  individual  claim  to  R.,  with 

said  indebtedness.     A  executed  notes  to  the  understanding  that  he  should  execute 

all  the  creditors  of  B  except  one  who  the  deed  and  release  as  creditor,  holding 

bad  signed  the  agreement,  who  instituted  any  dividends  received  in  trust  for  them, 

suit  thereon  to  compel  payment  by  A  of  B.,  by  the  partnership  agreement,  was  a 

the  amount  of    his    claim    thereunder,  special  partner,  but,  by  reason  of  irregu- 

Htld^  that  until  all  the  creditors    had  larity  in  the  proceedings,  he  had  incurred 

signed  the  agreement  no  right  of  action  the  liability  of  general   partner,  which 

accrued  against  A ;  and  that  an  allega-  fact  he  knew  at  the  time,  but  did  not  dis- 

tion,  iu  a  complaint  on  such  a  composi-  close  to  plaintiffs.     The  proposed  com- 

tion  agreement,  that  the  creditors  had  prom  be    agreement    was    carried    out. 

performed  all  iJhe  conditions  of  the  con-  Held,  that  the  case  did  not  fall  within  the 

tract  on  th^tr  part,  is  not  equivalent  to  rule  prohibiting  a  creditor,  who  is  a  party 

an  allegation  that  all  the  creditors  had  to  a  composition  deed,  or  who  assents 

signed  the  agreement.  thereto,  from  reserving  a  portion  of  his 
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toi3  are  not  bound  to  look  for  information  elsewhere,  and  a 
naterial  misrepresentation  on  the  part  of  the  debtor  will  avoid  1 
;ompromise.^  If  in  consequence  of  a  debtor  representing  to  c 
jf  his  creditors  that  if  he  will  agree  to  accept  a  composition  for 
lebt  all  the  other  creditors  will  do  the  same,  such  creditor  d( 
igree,  the  agreement  is  not  binding  upon  him  if  that  represen 
ion  is  untrue."  Where,  by  means  of  false  and  fraudulent  rtp 
icntations  upon  the  part  of  the  debtor  the  creditor  is  induced 
:ompromise  a  debt,  the  debtor  representing  that  another  1 
Lgreed  to  accept  such  compromise,  upon  disbovering  the  falsity 
;uch  representation,  the  creditor  may  maintain  an  action  agaii 
he  debtor  to  recover  the  damages  thereby  sustained.' 

9.  What  Debt!  an  Included. — Where  a  creditor  signs  a  deed 
:omp03itton,  leaving  the  amount  of  his  debt  in  blank,  he  bin 
limself  to  «!!  existing  debts ;  ^  and  a  creditor  who  signs  a  com}: 
:ition  deed,  and  inserts  in  it  an  amount  as  due  him,  cannot  ma 

laim  from  (he  operailon  of  the  compro-        4^  Harrh;  f.AVall,  i  B.  &  A.  loi ;  M 

nise,  or  itipulating  for  a  aeccet  advan-  gcUoQ  v.   Aitkin,  3  C,   &   P.  33S.      I 

age   over  (he  other  creditors;  and  that  not  to  any  debt*  which  mA;  afterwoi 

he  compromise  agreement  was   no  de-  accrue  to  the  credltoT.  Lipman  v.  Lowi 

ence,  and  did  not  discharge  B.     Almon  7S  111.  aji. 

'.  Hamilton,  lOO  N.  Y.  537.  A  compositioa  with  creditors  ban 

1.   Irrlng  v.  Humphry,  Hopk.  (N.  Y.)  action  hy  one  (or  breach  of  contract, 

S4.     In  this  caie  the  debtor  overstated  which  he  made  no  provision  on  signii 

lie   amount   of   his    confidenliiil    debts,  as   he  should   have  done  so  if   he   fa 

rhich  were  to  be   alloned  a   preference  wished   damages    therefor.      Textor 

nder  the   compromise,  and   the  agree-  Hutchings.  63  Md,  150. 
lent  had  been  acted  upon,  and  the  credi-         Proof  of  a  parol  agreement  made 

ars  had  received  the  benefit  of  it,  the  the   execution   of    a   composiiion   dc( 

ourt  refuseii  to  set  aside  releases  given  under  which  Ibc  holders  of  a  note  agi 

y  the  creditors,  except  so  far  as  to  give  to  receive   a   certain   percentage   of 

lem  the  benefit  of, all  the  property  of  debts  due  from  the  makers,  that  it  shot 

tie  debtor.     But  a  compromise  made  by  not   embrace   the   note,   is   inadmissii 

debtor  with  his  creditor  may  not  be  as-  upon  the  ground  that  it  contradicts  t 

ailed   on   the   grotind   that   the    debtor  written  instrument;  and  also  that  such 

mittedtodisclose his financialcondilioD.  agreement  would  be  a  fraud  ttpon   I 

Vhere   he  is  not   questioned  in   regard  other  creditors,  and  void.    Perry  w.Ar 

liereto,  and  does  nothing  to  mislead,  be  strong.  39  N.  H.  5S3;  Meyer  v.  McKe 

I   not    bound   to   make    any   such  dis-  19  111.  App.  log. 

tosure.     Graham   v.   Meyer,  99  N.  Y.         The  creditors  of  A  and  B  by  a  comp 

II.  sition  deed  agreed  to  accept  from  A  a: 

S.  Coolingv.  Noyes,  6  T.  R.  363;  Reay  B.  "  ten  per  cent  of  the  amount  due 

.  Richardson,  9  C.  M.  &  R.  433;  Lewis  and  each  of  us  from  said  A,  and  said 

.  Jones.  4  B.  &  C.  so6.  and  B  in  full  settletnent  and  discharge 

But  where  the  composition  is  effected  our  debts  against  them,  said  ten  per  ce 

y   a  third   person,    who   advances   his  10   be   paid  within   Ihiny   days.        T 

loney   to  accomplish   it,  it   seems  that  plaintiS,  one  of  A's  creditors  who  join 

"audulent  representations  made  by  the  in   the   deed,  held   a  note   and  accou 

ebtoT  to  induce    creditors   to    become  against  him.  which  were  then  due.     \ 

artles  will  not  invalidate   the   compro-  also  held  another  note,  which  would  □ 

lise;  at  all  events,  if  the  creditor  desires  become  due  until  after  the  expiration 

}  rescind   he  must  restore  to  the  third  Ihc  thirty  days,  on  which  A's  name  a 

arty  the  amount  be  has  received  under  peared  as  indorser,     Htid,  that  this  li 

le   agreement.       Bishop  on   Insolvent  note  was  not  included  in  the  compositii 

•ebtors,  456;  Babcock  v.  Dill,  43  Barb.  deed.     Hamblen  v.  Ratigan,   119  Mat 

*.  Y.)577-  «S3- 

3.   Whiteside  v.  Hytnan,  10  Hun  (N.         If  the  creditor  induces  others  to  agr 

'.),  iiS.  to  the  composition,  on  tbe  faith  of  b 
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tain  an  action  against  the  debtor  for  a  demand  that  existed,  but 
was  not  taken  into  account  at  the  time  of  the  compositioh,  though 
the  deed  specifies  that  the  property  conveyed  by  the  debtor  is  to 
be  divided  among  the  creditors  in  proportion  to  their  several  de- 
mands.^ 

false  representation  that  he  is   not  the  from  December  15/'  the  contract  to  take 

bolder  of  other  bills,  or  that  the  bills  for  effect   *'  provided    all    merchandise    in- 

which  he  accepts  the  composition  are  the  debtedness  accept  the  same  settlement. " 

only  bills  of  the  debtor  which  he  holds.  A.,  one  of  the  creditors,  held  three  notes 

be  caanot  afterwards  sue  the  debtor  upon  of  the  debtor,  two  of  which  he  had  pre- 

them.      Blackstone  v.  Wilson,  36  L.  J.  viously  sold,  taken  back  under  false  rep- 

Exch.  339.  resentations  by  the  purchaser,  and  at  the 

1.  Russell  V.  Rogers,  xo  Wend  (N.  Y.)  time  he  signed  the  above  agreement^ was, 
473.  In  this  case  A.  signed  a  composi-  with  the  knowledge  of  the  debtor,  endifeav- 
lion  deed,  and  released  his  debtor  from  oring  to  force  the  purchaser  to  take  the 
all  demands,  and  afterwards  sued  him  for  notes  back,  which  was  done  before  De- 
breach  of  covenant  in  discharging  a  judg-  cember  15.  Held^  in  an  action  by  A.  upon 
ment  that  he  had,  before  the  composition,  the  note  not  sold,  that  A.,  not  being  in 
assigned  to  A. ;  and  it  appeared  that  the  possession  or  having  control  of  the  two 
cause  of  action  accrued  previously  to  the  notes  sold,  the  debtor  was  not  obliged  as 
release.  The  release  was  held  to  bar  the  to  them  to  tender  the  settlement  notes; 
action,  though  the  sum  set  opposite  to  and  as  to  the  note  in  suit,  the  debtor  was 
A/s  name  io  the  composition  deed  was  not  obliged  to  tender  a  settlement  note 
for  a  wholly  different  demand.  of  seventy-five  per  cent    on  that  note 

An  arrangement  with  creditors  for  an  after  the  transfer  of  the  other  two  notes, 
extension  of  the  time  of  payment  of  their  which  the  debtor  had  paid  to  the  pur- 
claims  was  signed  by  B.,  "provided  I  chaser.  Farrington  v.  Hodgdon,  119 
have  the  same  indorsers  for  $3Soo."    B.  Mass.  453. 

gave  up  notes  to  the  amount  of  $3500,        C,  an  insolvent  debtor,  made  a  com- 

aod  received   new  notes  therefor,   and  promise  with  his  debtors  for  twenty-fivt  * 

broagbt  suit  on  another  note  not  included  cents  on  the  dollar.    H.,  a  creditor,  signed 

in  tlMt  sum.     Held^  that  the  agreement  the  composition  deed,  putting  down  his 

did  not  apply  to  the  note  sued  on.     Gar-  claim  at  $35,000,  when   it  was  in  fact 

nier  v.  Papin,  30  Mo.  343.  $45,000.    There  was  no  evidence  of  an 

A  deed  of  composition   with  creditors  actual  fraudulent  intent  on  H.'s  part;  but 

contained  a  provision  for  the  payment  of  there  was  a  fraud  on  the  part  of  C.  upon  all 

"all  borrowed  money  and  accommoda-  the  creditors  in  making  a  false  represen- 

tion  notes,  and  then  all  notes  which  were  tation  as  to  his  liabilities  and  assets.     In 

originally  given  io  course  of  business,  and  a  suit  by  H.  against  C.  to  recover  the  bal« 

have  been  extended  by  the  holders  there-  ance  of  his  whole  claim  above  the  twenty- 

of, "etc.  On  exceptions  uken  to  the  claim  five  per  cent  received,  A<A/,  (i)  that  C.'s 

of  a  creditor   allowed   as  if   borrowed  fraud  vitiated  the  release  against  all  the 

money,  upon  the  ground  (hat  it  was  not  creditors;  (3)  that,  supposing  H.  to  have 

"borrowed  money'*  lyithin  the  terms  of  had  a  fraudulent  intent  in  representing 

the  deed,  held,  that  the  words  t>f  the  deed,  his  claim  as  less  than  it  was,  yet  this  was 

"all  borrowed  money, '^included,  in  or-  a  fraud  on  the  other  creditors  and  not  on 

dinary  sense,  all  sums  of  money  loaned  the  debtor;  and  while  it  would  have  de- 

by  a  creditor  to  a  debtor,  without  regard  stroyed  H.'s  Hght  to  avail  himself  of  the 

to  the  mode,  or  the  existence  of  any  se-  benefit  of  the  compromise  agreement,  vet 

cority  or  evidence  of  indebtedness,  and'  it  would  not  preclude  him  from  setting 

there  being  nothing  in  the  context  to  up  the  debtor's  fraud  as  vitiating  the 

liniit  the  meaning  of  the  words,  it  was  compromise  so  far  as  the  debtor  was  seek- 

iociuDbent  on  the  exceptant  to  esublish  ing  the  benefit  of  it;  (3)  that  in  the  ab* 

by  clear  satisfactory  proof  that  the  terms  sence  of  evidence  of  intent,  the  conduct 

used  bad  acquired  and  were  used  in  a  of  H.  was  not   necessarily  fraudulent, 

technical  or  peculiar  sense.     Murray  v,  Huntington  v,  Clark,  39  Conn.  540. 
Spencer.  34  Md.  530.  And  where  a  creditor  of  an  insolvent 

Creditors  signed  an  agreement  "  to  ac-  had  with  other  creditors  signed  an  agree- 

cepi  seventy-five  per  cent  of  the  amount  ment  to  accept  twenty- five  per  cent  of 

of  indebtedness  as  set  against  our  respec-  their  claims,  the  amount  of  the  creditor's 

live  names,  said  seventy-five  per  cent  to  claim  being  suted  in  connection  with  his 

be  paid  in  two,  four,  and  six  months  signature,  it  was  held  that,  in  the  absence 
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creditor  who  unites  with  others  in  releasing  their  comn 
or  is  bound  to  protect  the  latter  against  a  prior  assignee 
laim,^  and  where  a  debtor  makes  out  lists  of  his  indebtedn 
proposes  to  pay,  and  his  creditors  accept  a  certain  per  c 
;of,  and  payments  are  made  accordingly,  he  cannot   reco 

one  of  his  creditors  a  part  of  the  sum  so  paid  him  on 
nd  of  an  alleged  mistake  as  to  his  liability,  except  on  cl 
»tisfactory  proof  of  the  mistake.* 

when  the  creditor  accepts  the  composition,  the  debtor  h: 
1  against  him,  the  debt  which  is  released  is  the  balance  ai 
cting  the  counter-claim.* 

'  proof  of  trtuid  on  the  other  credi-  fendont  ia  i,y>  upon  ft  Mil  ot  exchi 

k  receipt  afterwardi   siveo  by  the  drawn  by  <ht  latter  upon  aad  acce 

3r(orbiiperceatage,and  alsoparole  by  the  former.     Beforr  the  bill  arr 

ice,  irereadniiMiblelosbotir  thatthc  at  maiuiily  Ihe  plainiifl  called  a  mee 

tc  for  nhich  the  creditor  signed  ibe  of  his  crediiori.  whicb-wae  attended  b 

nition  wai  that  of  bis   unsecured  oo  the  part  of  the  defendant.     Ac 

I,  and  that  the  agreement  was  not  meeting  it  was  agreed  that  the  set 

led   to   apply   to   anatbet    secured  creditors  of  the  plaintiff  should  recci 

Hartford  &  N.  Y.  Tranip.  Co.  v.  composition  of  their  debts;  and  ace 

ard  Bank,  4<b  Conn.  j6g,  ingly  a  deed  of  composition  aod  rcl 

executed  a  deed,  by  which  he  con-  was    prepared    and    executed   (amo 

his  stock  in  trade  and  other  prop-  others)  by  B.  on  behalf  of  the  dclenc 

3  trustees,  in  trust  to  sell  and  dis-  and  the  amount  of  the  composition 

of  the  same,  "and  apply  tbe  pro-  afterwards  paid  to  the  defendant, 

to  the  payment  of  certain  promis-  holder  of  the  plaintiff's  acceptances  a 

notes,  given  to  laid  creditors  and  wards    sued    the  plaintiff    thereon, 

led  by  J,,  his  wife."  to  the  amount  compelled  him  to  pay  Che  amount, 

rty  cents  on  each  dollar  owed  by  ^b  131.  for  inieresl.  and;£3  loi.  fore 

£.  to  his  several  creditors  ;    then,  Hfld,  that  the  plaintiff  was  entitled  t 

tbe  payment  of  said  notes,  to  de-  cover  Irom  the  delendaiH  the  ainou 

ip  to  E.  all  thai  may  remain  of  said  the  bill  and  interest.  Hawley  v.  Bev 

rty,  to  his  use,  discharged'of  said  6  Scott  N.  R.  S37. 
''said  creditors  hereby  agreeing  to         But  where  a  creditor  held  several  i 

said  E.  a  full  discbarge  from  all  in-  of  his  debtor,  and  indorsed  one  of  i 

Incss   upon   the   payment  of    said  10  a  third  party,  and  aftcrwardsand  w 

aa  aforesaid."     The  several  cred-  said    indorsed  note  belonged   to  th< 

of    E.   signed   this    deed,   placing  dorsee.  made  a  composition  agreei 

It    their    names    respectively    the  with  his  debtor,  whereby  he  released 

nt   of    their    debts   on   account   of  discharged  him  from  all  debts  and  ! 

they  had  received  tbe  notes  of  E.  of  money  then  due.  and  owing  from 

led  by  bis  wife,  to  Ihe  amount  of  debtor   to    him,    stating   the    aggrc 

per  cent.      P.,  a  creditor,  who  held  amount  of  such  Indebtedness,  htld, 

missory   note   made   by   E..  dated  ibis  agreement  ftould  not  affect  tbe  1 

:  and  payable  after  the  date  of  the  of  the  creditor  to  collect  from  the  d< 

signed  the  deed,  and  against  his  whatever  sum  he  might  afterwards 

.ure  was  a  certain  sum,  which  was  to  pay.  as  indorser  of    Ihe  note,  *i 

nouni  of  a  book  account  due  him,  'dorsed  before  the  execution  of  the  1 

icluding  tbe  note.     For  the  amount  position  agreement.     Lipmaa  «.  Lo' 

:h  account  he  had  received  notes  of  78  III.  253. 

tloised   by  his  wife,  but  he  never        And  if  a  creditor,  who  is  also  ai 

ed  any  such   notes   for  thirty  per  dorser   of  the  debtor's   note,  excci 

of  the  note  above  named.      Hild,  composition   deed,  and  afterwards 

action  on  the  note  by  P.  against  E.  up  the  note,   his  right  to  recover  1 

it   was   not    barred   by   the    deed,  it   is   not     ~ 

DO   V.   Etter.   140  Mass.   46s.     See  Nichols    : 

]olmesi..Vinert.iEsp.i3i;  Britton  378. 
ighes.  15  Com.  L.  R.  4SB.  X.  Jones  v.  Wright.  71  lU.  fit. 

Hatloe  V.  Foster,  S3  N.  Y.  385.  8.   Faia  Kerly  v.  McKnight.  6  E 

t  plainliff  was  indebted  to  the  de-  Bl.  795. 
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10.  SetantLon  of  Sureties. — If  a  deed  of  composition  with  the 
principal  debtor  be  voluntarily  executed  by  the  creditor  without 
reservation,  the  surety  will  be  discharged.^  But  if  the  deed  contain 
a  reservation  of  remedies  against  the  surety  he  will  still  be  held.* 

A  necessary  consequence  of  a  reservation  in  a  composition  deed 
of  a  creditor's  remedies  against  a  surety  is  the  continuance  of  the 
surety's  right  to  be  indemnified  by  the  principal  debtor,  and  this 
right  will  not  be  held  to  be  abandoned  unless  a  contract  to  aban- 
don is  proved.* 

11.  Daty  and  Liability  of  the  Debtor. — The  creditors  are  entitled 
to  a  strict  construction  of  the  composition  instrument,  and  the 
terms  and  provisions  of  the  deed  must  be  strictly  complied  with  by 
the  debtor  to  be  a  bar  to  an  action  by  the  creditor  for  his  whole 
debt.  It  is  not  enough  that  it  be  shown  that  the  creditor  may 
eventually  receive  from  the  debtor's  property  the  full  amount  of 
his  composition  claim,  if  it  is  to  be  procured  by  a  violation  of  the 
terms  of  the  composition.*  Unless,  therefore,  the  debtor  pay  the 
amount  provided  for  by  the  composition  deed,  on  the  day  ap- 
pointed, the  original  debt  is  revived.* 

1.  De  Colyaron  Guarantees,  362;  Wil-  position  offered  by  a  debtor  to  his  credi- 

son  zr.  Lloyd,  L.  R.  16  Eq.  60:  Ex  parte  tors;   but  he  must  either  hold  himself 

deodenning.   Back,    517;    Boultbee    v  entirely  aloof  from  the  other  creditors. 

Stabbs,  18  Ves.  20;  Duffy  v.  Orr,  5  Bligh  or  distinctly  communicate  with  them  on 

(N.  S.),  620;  Ex  patUGxkovA,  6  Ves.  805;  the  subject,  if  he  at  all  acts  in  common 

Ex  parte  Carsuirs.  Buck,  560;  Davidson  with   them.     Cullingworth   v,  Lloyd,    3 

V.  McGregor.  6  M.  &  W.  755;  North  v.  Beav.  385. 

Wakefield,  13  Q.  B.  536.  8.  Close  v.  Close,  4  De  G.,  Mac.  &  G., 

Under  the  Bankrupt  Act  of  June  33,  176;  Hubbell  v.  Carpenter,  5  N.  Y.  171. 

1874,  a  composition  only  exonerated  the  4.  Smythe  v.  Graydon,  29  How.   Pr. 

bankrupt,  and  did  not  discharge  his  sure-  (N.  Y.)  11;  Haggerty  t^.  Simpson,  i  E. 

ties.    Mason  &  H.  Organ  Co.  v.  Ban-  D.  Smith  (N.  Y.),  67;  Warbury  v.  Wil- 

croft,  4  Cent.  L.  J.  395;  Guild  v.  Butler,  cox.  2   Hilt.  (N.  Y.)  118;  Hadley  Falls 

122  Mass.  498.  Bank  v.  May,  29  Hun  (N.  Y.),  404. 

But  in  Thomas  v,  Courtney,  i  B.  &  A.  The  debtor  cannot  set  up  the  composi- 

I,  the  creditors  ni  an  insolvent  agreed  tion  deed  as  a  defence  against  the  claim  of 

by  an  instrument  (not  under  seal)  that  any  one  creditor,  unless  he  shall  aver  and 

they  would  accept  in  full  satisfaction  of  prove  that  he  performed  it  as  towards  all 

their  debts  la/.   in  the  pound,   payable  the  creditors  who  were  parties  to  it,  not 

by  instalments,  and  would  release  him  only  towards  the    one  who   afterwards 

from  all  demands;  one  of  the  creditors,  brings  suit.  Evans  v.  Gallantine,  57  Ind. 

who  signed  for  the  whole  amount  of  his  367. 

debt,  held  at  die  time,  as  a  security  for  0.  Penniman  v.   Elliott,  37  Barb.  (N. 

part,  a  bill  of  exchange  drawn  by  the  Y.)  315;  Mackenzie    h.    Maickeniie,    16 

debtor  and  accepted  by  a  third  person;  Ves.  372. 

tbe  money  due  on  this  bill  having  been  It  is  incumbent  on  the  debtor  to  tender 
afterwards  paid  by  the  acceptor,  it  was  the  notes  agreed  to  be  taken  as  a  corn- 
held  that  the  creditor  might  retain  it,  the  position   in    order   to  bar   the  original 
agreement  of  composition  not  containing  claims,  unless  the  creditors,  by  their  acts, 
any  stipulation  for  giving  up  securities,  dispense  with  such  tender.     Stewart  v, 
and  the  effect  of  it  not  being  to  extin-  Tipton,  56  Cal.  52. 
grdsh  the  original  debt.  Where,  at  a  meeting  of  the  creditors  of 
1  Kearsley  v.  Cole,  16  M.  &  W.  128;  A.  it  is  agreed  that  a  composition  of  6j.  in 
North  V,  Wakefield,  13  Q.  B.  536:  Kirby  the  pound  should \be  accepted,  and  that 
V.  Tarner,  6   Johns.   Co.  (N.  Y.)   342;  promissory  notes  for  the  amount  '*  shall 
Hnbbell  v.  Carpenter,  5  N.  Y.  171.  be  given  within  fourteen  days,  the  credi- 
A  creditor,  holding  a  security  for  his  tors  consenting  thereto  within  that  time," 
debt,  may  stipulate  to  have  the  benefit  of  and  A  is  sued  for  a  debt  due  to  one  of  the 
it,  in  addition  to  the  amount  of  the  com-  parties  to  the  agreement,  unless  A  can 
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But  the  mere  fact  that  the  composition  notes  were  not  givi 
the  exact  time  agreed  upon,'  or  that  they  were  not  tenderi 
the  debtor  until  some  time  after  the  date  agreed  to  be  giv 
the  notes,'  is  an  immaterial  variation,  and  not  such  a  breach  i 
composition  deed  as  to  exempt  the  creditor  from  its  obligatic 

And  if  the  creditor  receive  the  amount  provided  for  b 
deed,  after  the  day  appointed,  knowing  that  it  was  offered 
payment  of  the  compromise,  this  is  a  waiver  of  the  forfeiture 

Although  a  debtor,  compounding  with  his  creditors,  give 
the  security  of  a  third  person  for  payment  of  part  of  the  stipi 
dividend,  he  is  not  discharged  upon  payment  of  that  part  o: 
the  residue  continued  unpaid.* 

12.  Secret  A{;reements  with  Crediton. — A  creditor  who  i 
with  others  in  a  composition  deed  enters  into  an  obligation 
by,  not  only  with  the  debtor,  but  with  the  other  creditors  wl 
parties  ;  and  any  separate  agreement  by  which  he  secures  t< 
self  advantages  not  enjoyed  by  the  others,  is  a  fraud  upon 
and  void.'     Such  an  agreement  is  void,  although  the  effect  c 

•boiT  a  delivery  or  a  lender  of  tbe  note*  revive,  a  mere  notice  that  the  do 

he  is  liable  for  the  whole  debt.     Oughtoa  not  be  paid  will  not  excuM  a  d 

V.  Trolter,  3  N.  &  M.  71.  tenimeni  for  payment,  the  other  ci 

So  where   a  creditor  has  agreed  to  a  being  parties  to  the  cootracl.     G 

composilion,  but  failed  to  execute  the  re-  McArthur,  34  Barb.  (N.  Y.)  450. 
lease  and  apply  (01  [he  composition  notes,         S.  Penniman  v.   Elliott.  37   Bi 

be  is  not  precluded  from  recovering  the  Y.)  315. 

4.  Walker  v.  Seaborne,  I  Taut. 
6.  Townsend  v.  New«ll,  zi  H< 
(N.  Y.)  164:  Patterson  v.  Boehm 

&  S.  lao,  '  '  St.  507:  Lee  v.  Sellers.  8i*  Pa.  S 

Where  creditors,  in  consideration  of  a  Lawrence  v.  Clark,  36  N.  Y.   13 

debtor  assigning  all  his  stock  in  trade  neo  v.  Higgins.  iz  Abb.  Pr.  (N.  ^ 

and  book  debts  to  a  trustee  for  the  bene-  Wiggins  v.  Bush,  la  Johns.  (N.  V 

fit  of  his  creditors,  agreed  to  execute  re-  Hughes   v.   Alexander,   j  Duer  ( 

leases  as  soon   as  the   properly  should  488;  Williams  i'.  Canington,  1   H 

realize  jfajS,   held,  ihar  by   this  agree-  Y.)   515:    Carroll   v.   Shields,    4 

loent  the  creditors   had  still   a  right  of  Smith   (N.  V.),  466;  Eldridge  v. 

action,  though  they  had  taken  a  security  3   J.  &   5.   (N.  Y.)  4gl;    Bartlei 

from   a   purchaser  of   the   stock  to   the  Douglass,  i  Cranch  (U.  S.),  4SO| 

•mount  ot  £,t%-i.   Wiglesworth  v.  White,  -u.  Dickey,   i   Flip.  (U.  S.)  34;  Si 

I  Stark.  ai8.  Owens,  31  Cal.  It;  Bliss  v.  Matli 

But  where  a  creditor,  entitled  to  cer-  N.  Y.  33;  Russell  v,  Rogers.  10 

tain  payments  at  stated  periods,  does  not  (N.  Y.)  473;  Van  Brunt  v.  Van  E 

receive  ihem  accordingly,  but  is  paid  ir-  Edw.  Ch.  (N.  Y.)  14:  Moses  ii.  I 

regularly,  and  afier  calling  attention  to  berger,    i    Handy  (Ohio).  46;    ^ 

the    irregularity    receives    further    pay-  Langley,  IJ  Ohio  St.   393;    Gooi 

ments  in  tbe  same  way,  but  without  oh-  Blake,  3  T.  B.  Mon.  (Ky.)  107;  Ti 

jection,  he  has  waived  his  right  to  insiii  v.    Tilton,  31    N.   H.   isS;    Dou| 

that  the  terms  should  have  been  strictly  Savage,  38  Conn.  146;  Baldwin  v. 

complied  with.     Browning  v.  Crouse,  40  man.  49  Conn.   105:    Breck   v.   i 

Mich.  339.  Sandf.  (N.  Y.)  79;  Cockshottf.  B 

I.  Reoard  v.  Tuller.  4   Bosw.  (N.  Y.)  3  T.  R.  763:  Howdeo  v.  Haigh. 

107.  D.  661:  Leicester  v.  Rose.  4  Em 

S.  Hall  P.  Merrill.  9  Abb.  Pr.  (N.  Y.)  Jackson  v.   Loma*,  4  T.  R.  166: 

116.  !>.  Hunt,  s  Bing.  439;  Higgons  v. 

Where  It  1«  provided   tbat   If  any   of  Exch.  313;  Watts  v.  Hyde,  10  Ji 

ibe  compotiiion  notes  be  not  paid  at  ma-  Wood  v.    Barker.  11    Jur.    N.    '. 

turitj    the    original    indebtedness  shall  Geere  v.  Mare,  3  H.  ft  C.  339;  Si 
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not  to  secure  to  the  creditor  the  payment  of  more  money  than  the 
other  creditors  were  to  receive,  but  only  further  security  for  the 
same  sum.^ 

A  creditor  who^  is  thus  deceived  has  the  right  to  consider  the 

contract  as  rescinded,  and  sue  on  his  original  demand.^     He  may 

Salzroann.  9  Ex.  Ch.  535;  Danglish   v.  So  wHere  notes  of  the  debtor,  with  the 

TeoaenL  8  B.  &  S.  i;  Hut  v.  Smith,  38  indorsemeiitof  athird  person,  were  given 

L.  J.  Q.  B.  25.  for  a  portion  of  the  debt,  and  accepted  as 

It  is  immaterial  that  all  other  creditors  satisfaction  of  the  whole,  and  the  creditor 
had  execnted  the  deed  before  such  credi-  before  accepting  the  same  knew  of  an  ad- 
tor  agreed  to  become  a  party  on  receiving  ditional  payment  to  another  creditor, 
a  security  for  the  additional  sum.  Patter-  htld,  that  he  could  not  thereafter  claim 
son  V.  Boehm,  4  Pa.  St.  507.  the  settlement  was  invalid.      Bower  f. 

Where  the  plaintifif,  before  signing  a  Meu,  54  Iowa,  394. 

composition  deed,  by  which  the  creditors  1.  Leicester  v.  Rose,  4  East,  373. 

of  the  defendant  agreed  to  take  the  de-  But  in  Feise  v.  Randall.  6  T.  R.  146, 

fendant's  bills  at  long  dates  for  their  re-  it  was  agreed  by  a  deed  of  composition 

spective  debts,  stipulated  without   their  between  a  trader  and  his  creditors  that 

knowledge  for  a  bill  of  exchange,  to  be  the  trader  should  give  them  his  bills,  ac- 

indorsed  to  him  by  the  defendant  for  a  cepted  by  a  friend  for  ten  shillings  in  the 

further  sum,   the '  whole  agreement  be-  pound,   payable  in  certain   portions    at 

tween  the  plainti£f  and  defendant  is  void,  fixed   periods,  and  his  own  promissory 

as  being  fraudulent  upon  other  creditors;  notes  for  the  remaining  fkv^    shillings, 

and  the  latter  cannot  recover  upon  thi  and  that  the  creditors  should  be  at  libertv 

detcndant*8  bills  for  the  amount  of  the  to  take  his  own  notes  only  for  their  full 

composition  money,  even  although   he  demands,  if  they  pleased.      One  of  the 

has  received  nothing  on  the  bill  indorsed  creditors  who  signed  the  deed  took  bills 

10  him  by  Che  defendant.     Howden  v,  from  the  debtor,  accepted  bv  his  friend, 

Haigh,  3  P.  &  D.  6ti.  for  the  whole    fifteen    shillings  in    the 

And  if,  upon  a  composition  between  a  pound,  payable  at  the  same   respective 

man  and  his  creditors,  one  accepts  the  times  as  the  bills  agreed  to  be  given  by 

composition,  and,  in  addition,  agrees  that  the  deed  of  composition*.  The  payment  of 

the  debtor  shall  keep  up  a  policy  on  his  these  bills  was  resisted  upon  the  ground 

life  for  the  ultimate  payment  of  the  re-  that  it  was  a  security  beyond  that  agreed 

roainder  of  the  debt,  such  an  agreement  for,  and  greater  than  the  other  creditors 

is  void,  unless  every  creditor  assents,  and  obtained;  but  the  transaction  was    ad- 

tbe   policy  belongs  to    the    representa-  judged  fair,  the  creditor  not  receiving  by 

lives  of  the  debtor.     Pfleger  v,  Browne,  it  more  than  the  others. 

28  Beav.  391.                                           '  9.  Kahn    v.    Gumbert,    9    Ind.    430; 

But  the  mere  fact  that  the  debtor  in-  Smith  v.  Stone,  4  Gill  &  J.  (Md.)  3x0; 
tends  to  pay  some  of  his  creditors  unit-  Clarke  v.  White,  12  Pet.  (U.  S.)  178; 
ing  in  the  composition  deed  in  full,  from  Case  v,  Gerrish,  15  Pick.  (Mass.)  50; 
future  earnings,  and  that  he  therefore  Partridge  v.  Messer,  14  Gray  (Mass.), 
ukes  no  discbarge  from  them,  does  not  180;  Saul  v.  Buck,  72  Ga.  254:  Town- 
impair  a  discbarge  given  by  another  send  v.  Newell,  22  How.  Pr.  (K.  Y.)  164; 
creditor  in  consideration  of  payment  of  Brownsville  Mfg.  Co.  v.  Lockwood,  3 
his  fair  percentage  if  there  is  no  agree-  McCreary  (U.  S.),  608.  Compare  Page  v, 
mentmadewith  creditors  to  be  ultimately  Carter,  16  N.  H.  254. 
paid,  tending  to  defraud  the  others,  and  A  made  a  composition  with  his  credi- 
the  percentage  paid  to  all  is  as  much  as  tors,  and  received  back  from  B,  one  of 
the  entire  assets  will  justify.  Argall  v,  said  creditors,  his  notes,  the  evidence  of 
(x>ok,  43  Conn.  160.  his  indebtedness  to  B,  and  wrote  across 

And  where  an  insolvent  has  been  theirface*' paid."  Under  a  secret  agree- 
legally  released  from  his  obligations  by  a  ment  with  certain  of  the  creditors.  A 
composition  with  his  creditors,  the  debt  made  to  them  payments  in  excess  of  the 
of  one  of  such  creditors,  who  accepted  amounts  named  in  the  deed  of  composi- 
ihe  composition  on  the  written  condition  tion.  B  brought  suit  upon  the  notes, 
that  none  ^ f  the  other  creditors  should  Held^  that  he  could  maintain  his  action ; 
receive  becler  terms,  is  not  revived  by  the  that  he  was  excused  by  the  facts  from 
payment  by  the  insolvent,  after  such  re-  making  profert  of  the  notes,  and  that  A 
lease,  of  additional  sums  to  other  credit-  could  not  be  heard  to  object  that  they 
ors.     MU  Scurgis,  16  Bankr.  Reg.   304.  were  not  filed  with  the  petition.    Com* 
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sue  for  and  recover  the  full  amount  of  his  original  indebtedi 
less  the  amount  received  under  the  composition  agreement.  1 
not  essential  to  the  right  of  action  that  the  creditor  should  firs 
scind  the  composition  agreement,  and  return  the>  money  he  ha 
ceived  under  it,* 

But  if  a  stranger,  without  the  knowledge  of  the  debtor,  giv( 
note  to  a  creditor  for  an  additional  sum  to  induce  him  to  si{ 
composition  deed,  this  will  not  invalidate  it,  although  the  de 
subsequently  pay  the  note* 

13.  B«flritiei  for  PrefBTBnoe  Void. — If  one  of  the  creditors,  bi 
executing  a- composition  deed,  obtain  from  the  debtor  securit; 
the  residue  of  his  demand,  that  security  is  void,  because  it 
fraud  on  the  rest  of  the  creditors.  The  principle  is  that  in 
cases  each  creditor  must  act  openly.  As  the  other  creditors 
have  been  induced  to  come  into  terms  upon  a  belief  that  all 
to  be  on  the  same  footing,  any  private  agreement  for  greater  be 
to  one  is  a  fraud  ,upon  the  rest,  and  hence  invalid.* 

merce    Bank  v.  Haeber,  8    Mo.   App.  the  Utter,  ibe  acceptance  of  ibe  i 

tjt.  was  not  a  bar  to  tbe   action.     El 

Ad  attorney  of  a  debtor,  employed  to  Snow,  i  Saw.  (U.  S.)  94. 
effect  a  composition  with  the  latter  scred-        S.   Babcock   i'.  Dill,  43   Barb.  ( 

Itors,  gave  hia  personal  promise  in  writ-  577,     Campari  Commerce  Bank  t 

ing.  and  afterwards  paid  to  one   o[  the  ber,  11  Mo.  App.  475. 
creditors  a  sum  in  eaceai  o(  the  amount         But  where  a  party  refused  to  si 

•greed   on    and   accepted   by  the   other  agreement  to  accept  of  his  debtor  1 

creditors.     H/U.  (1}  that  the  knowledge  position   of  ten   shillings  in  the] 

of  the  attorney  io  the  matter  of  giving  but  the  debtor's  brother  offering  t 

(aeh  preference  was,  in  law,  the  knowl-  ply  him  with  coals  to  the  amount 

edge  of  tbe  principal,  and  (a)   that  the  other  ten  shillings,  he  signed  the  c 

failure  of  ibe  attorney  to  disclose  to  an-  sition  agreement,  and  the  other  cr 

other  creditor  the  fact  of  such  preference  knew  nothing   af  the   coal    trans 

was  the  concealment  of  a  material  fact,  hrld,  that   he  could  not  recover  i 

and  invalidated  the  composition.     Bank  promissory  note  for  the  amount 

of  Commerce  v.  Haeber,  83  Mo.  37.  teg   shillings'   composition.     Kni| 

But  for  one  creditor  to  secure  fifty  per  Hunt,  ;  Bing,  439.     See  also  Solii 

cent  in   cash  at  once  instead  of  seventy  Earle,  Ba  N.  Y.  393. 
per  cent  on  time,  will  avoid  the  deed;  so         S.   Bigelow  on  Fraud,  341;  Fay  1 

held  where  the  taking  of  the  cash  pay-  tai   Mass.    561;  Sternberg  v.   Bo 

ment  so  embarrassed   the  debtor  as  to  103  Mass,  31J;  Lawrence  c.  Clark, 

make  it  impossible  for  him  to  meet  his  V.  laS;  Bliss  v.  Matlison.  45  N. 

payments  to  the  other  creditors  as  they  Brcck    v.    Cole,    4    Sand.    (N.  ^ 

matured.     Bean  v.  Amsinck,  to  Blatch.  Hughes  v.  Alexander,  s  Duer  (H.  ^ 

(U.  S.}  36'-  Eldridgeo.  Strenz,  3j.  &  Sp.  (N.  1 

1.  Hefter  v.  Cahn,  73   111.  396;  Enne-  Caseo.  Geinsh,  i;  Pick.  (Mass.)  4 

king  V.  Stabl,  9  Mo.  App.  390;  Crandall  ner  v.  Higglos,  I3  Abb.  Pr.  (N.  ^ 

»,  Cochran,  3  Thom.  k  C.  (N.  Y.)  203:  Carroll  v.  Shields.  4  E.  D.  Smith  ( 

Beach  f.   Ollendorf.  i  Hilt.   (N.  Y.)  41;  466;  Crandall   v.  Cochran,  3  Th. 

Smith  a.  Solomon,  7  Daly  (N.  v.),  316.  (N.  Y.)  303;  Fenner  v.  Dickey,  : 

Where  at  the  time  of  payment  under  a  (U-  S.)  34;  Jackson  v.  Davison.  4 

composition  deed,  the  plaintiRs,  in  pur-  ft  Aid.  tgy.  Wells  v.  Girling,  i  E 

~suance  of  a  previoos  arrangement,   re-  B.  453;  Sleinman  v.  Magnus,   u 

ceived  a  sum  of  money  from  the  debtor  393;  Leicester  v.  Rose,  4  East.  380 

without  the  knowledge  of  tbe  other  credi-  son  i.  Stock,  6  Vcs.  300:  Ex  par 

tors,  larger  than  the  amount  stipulated  in  ler.lsVei.   ;;:  Lewis  v.  Jo*es, . 

the  deed,  htld.  that  in  an  action  by  the  C.   511;  Cockshoit  v.   Bennett,  3 

pUunti&s  against   tbe   debtor,  upon   the  763;  Howden  v.  Haigh,  3  P.  & 

original  obligation,  on   the  ground  that  Wells  v.  Girling,  4  Moore.  78;  C 

tte  deed  was  fraudulently  procured  by  Mare,  a  H.  ft  C.  339. 
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Such  an  agreement  is  void,  not  only  for  the  excess,  but  in  toto^ 
as  being  in  fraud  of  third  persons.^ 

And  so  money  paid  by  the  debtor  under  such  a  fraudulent  agree- 
ment  may  be  recovered  back  from  the  creditor  in  an  action  for 
money  had  and  received.* 

14.  Hew  Promiie. — A  debt  released  upon  an  accord  and  satisfac- 
tion by  a  composition  assented  to  by  all  (he  creditors  is  extin- 
guished, and  can  neiftier  sustain  a  suit  nor  form  the  consideration 
of  a  new  promise.* 

GOMPOTTHSIirO  0FFBSCE8.  (See  also  ACCESSORY ;  CON- 
TRACTS.)— 1«  Definition. — Compounding  a  Felony  is  the  act  of  a 
party  immediately  aggrieved  who  agrees  with  a  thief  or  other 
felon  that  he  will  not  prosecute  him  on  condition  that  he  returns 
to  him  the  stolen  goods,  or  who  takes  a  reward  not  to  prose- 
cute.* 


So  held  with  reference  to  a  mortgage. 
Feldman  v.  Gamble,  36  X.'  J.  Ex.  494; 
Harvey  v.  Hunt,,  119  Mass.  279. 

1.  Moses  V,  Katzenberger,  i  Handy 
(Ohio).  46;  Howden  v.  Haigh,  11  A.  s 
E.  1063.  '  . 

9.  Bishop  on  Insolvent  Debtors,  465; 
Smith  V,  Cuff,  6  M.  &  S.  160:  Horton  v, 
Riley,  xi  M.  &  W.  492;  Atkinson  v. 
Denaby,  6  H.  &  N.  778;  Gilmoar  v. 
Thompson,  49  How.  Pr.  (N.  Y.)  198; 
Pinner  v.  Higgins,  Z2  Abb.  Pr.  (N.  Y.) 
334« 


the  defendants,  who  were  creditors  of 
that  firm,  to  unite  with  the  other  credit- 
ors in  a  composition  of  its  debts,  secret- 
ly agreed  to  and  did  give,  them  h^  prom* 
issory  note  for  a  portion  of  their  debt  be- 
yond the  amount  to  be  paid  by  the  com- 
position agreement.  Defendants  trans- 
ferred the  note  before  due  10  a  bona  fide 
holder,  and  plaintiff  was  compelled  to 
pay.  Held^  that  the  agreement  was  a 
fraud  upon  the  other  creditors;  that  it 
was  not  divested  of  its  fraudulent  charac- 
ter by  the  fact  that  tt  was  made,  not  by 


Defendants  holding  as  security  for  a    the  debtor,  but  by  a  third  person,  and 


debt  due  to  them  from  D.  a  policy  of  as- 
surance effected  by  D.,  refused  to  join  in 
a  composition  deed,  by  which  D.  was  to 
be  released  from  his  debts  on  paying  8x. 
in  the  pound,  unless  D.  assigned  the 
policy  to  them;  D.  assigned  it,  and  the 
defendants  then  executed  the  composi- 
tion deed.  Held^  that  such  assignment 
was  a  fraud,  and  D.  having  become 
bankrupt,  that  his  assignees  were  en- 
titled to  recover  from  defendants  the 
money  they  had  received  on  the  policy, 


that  an  action  was  not  maintainable  to 
recover  back  the  amount  so  paid. 

8.'  Evans  t/.  Bell,  15  Lea  (Tenn.),  569; 
Stafford  v.  Bacon,    i  Hill  (N.Y.).  532. 

4.  Bouvier's  L.  D.,  title  Compounding 
a  Felony;  State  v.  Duhammel,  2  Harr. 
(Del.)  532;  Both  well  t/.  Brown,  51  III. 
234;  Chandler  v,  Johnson,  39  Ga.  85. 

Where  a  party  is  robbed  and  he  knows 
the  felon  and  takes  his  goods  again  or 
other  amends  upon  agreement  not  to 
prosecute,   such  compounding  was  an* 


noifrithstanding  the  &f.  in    the    pound  ciently  called  "theft  bate."  and  a  party 

were  never  paid.     Alsager  v,  Spalding,  4  so  compounding  the  felony  was  consid* 

Btng.  N.  C.  407.  ered  an  accessory  to  the  fact     4  Black. 

But  in  Solinger  v.  Earle.  82  N.  Y.  393,  Com.  133. 

the  doctrine   that  where  a  debtor  him-  The  bare  taking  again  of  a  man's  own 

self  or  a  near  relative,  out  of  compassion  goods  which  have  been  stolen  (without 

for  him,  pays  money  exacted  by  a  cred-  favor  shown  to  the  thieO  is  no  offence. 


itor  as  a  condition  of  his  signing  a  com- 
position, he  may  be  regarded  as  having 
paid  under  duress,  and  is  not  equally 
criminal  with  the  creditor,  so  thai  he  may 
recover  it  back,  is  doubted.  The  court 
held  that  it  cannot,  at  least,  be  invoked 
in  favor  of  one  remotely  related  by  mar- 
riage to  the  debtor.  The  facts  were 
these:  Plaintiff,  who  was  a  brother-in-law 
of  N.,  Of  the  firm  of  N.  &  Co.,  to  induce 


Hawk.  P.  C.  b.  i,  c.  59,  s.  7;  Both  well  v. 
Brown,  51  III.  234;  Taylor  «/.  Cottrell,  16 
111.  93. 

The  holder  in  good  faith  of  a  forged 
note,  received  from  the  forger  as  collat- 
eral security,  may  lawfully  deliver  it  to 
the  forger  upon  payment  being  made  by 
him;  and  although  such  delivery  neces- 
sarily puts  it  in  the  power  of  the  forger 
to  destroy  or  suppress  the  paper,  and  to 
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t,  Componndingr  t  Hitdemeaiior. — The  offence  of  compounding 
:  restricted  to  compounding  felonies.  Compounding  a  misa 
anor  is  also  indictable.* 

:  exieni   to   hinder  ftnd   prevent  hii  Neither  a  justice  o[  the  peMC.  pit 

secution.  and  although  such  necessary  cuUng  witoMS,  nor  prosecuting  atton 

sequence  must  be  presumed  to  be  in-  has    power    to    compromise    a    ieto 

Jed  bv  the  bolder  ol  the  paper  when  Ivinson  v.  Pease,  i  Wy.  Ter.  177. 

10  delivers  it,  yet  such  delivery  is  not  By  duress  of  imprisonment  on  a  cri 

compounding  of  a  felony.     And  in  nal  charge,  vfith  threats  of  future  pri 

case,  where  the  alleged  forger  paid  culion  if  a  certain  sum  of  money  be 

noica  by  tbe  sale  and  transfer  to  the  paid   bim,   and  promiA  to  dismiss 

ler  thereof  o(  certain  personal  prop-  prosecution  on  such  payment  belngm: 

'.  ktld,  that  such  sale  could  not  be  set  A.  induces  B.  lo  procure  for  him  neg 

le  by  an  attaching  creditor  of  the  al-  able  promissory  notes  for  said  sum  fi 

:d  forger,  on  Ihc  ground  that  the  con-  X.,  a  friend  of  B.,  and  tfaen  caute* 

tration  thereof  was  illegal,  and  that  prosecution  to  be  dismUsed,  and  B. 

transaction  waa  therefore   void,  and  charged.     B.    thereupon    gives    X. 

ted  in  the   transferee  no  title  to  the  (B.'s)  own  notes  secured  by  mortgage 

perty.     Deere  v.  W0I&,  65  Iowa,  32.  the  same  amotint,  and  X.  pays  his  n' 

in  attorney  who  had  collected  money  to  A.  when  due.     B.  is  not  guilty  of 

his  client  neglected  to  pay  it  over  and  offence;  the  complaint  against  him  j 

I  threatened  with  criminal  proceedings,  to  charge  faiiu  with  any  oflence;  the  1 

arrant  for  his  arrest  being  taken  out.  rant  on  which  he  was  arrested  is  voii 

e  sKorney  then   gave   his  note  with  its  face;  and  both  complaint  and  war 

urity  for  the  amount.     Btld.  that  the  are  colorable   only.      Htld,   that    tl 

e   was  not    given   to   compound    an  facts  do  not  show  any  compoundinj 

:nce.  although  a  refusal  to  pay  over  felony.    Heckmau  v.  Swam,  50  Wis. 

an  attorney  was  made  a  misdemeanor  The  mere  fact  that  the  defendant 

statute.     The  statute  allows  the  in-  an  officer  does  not  shield  him  from  )> 

ed  party  to  receive  his  own  from  the  Indicted  under  a  charge  of  componni 

ingdocr.     Ford  v.  Cratty,  53  111.  313.  a  felony.   State  v.  RuUiven,  58  Iowa 

L  deed  to  P.  was  given  afier  J.'s  re-  It  is  not  compounding  a  felony  fo 

se  from  arrest  made  upon  a  charge  of  official  lo  account  for  moneys  as  rccc 

and  his  partner  that  J,  while  in  their  from  his  predecessor.  and,himself  ass 

ploy  had  committed  embezilemenl  of  their  payment  upon  the  latter's  assure 

ir  money.    J.  confessed  having  taken  that  he  will  make  the  amount.good  il 

lutfisoofrom  them.     Z^i-Zi^,  although  accounts    are    incorrect.    Van   Nck 

deed  to  B.  may  have  been  given  in  Hadaell,  54  Mich,  560. 

1  in  consideration  of  the  withdrawal  A   party  indicted  for  compoundic 

the    criminal    complaint,    there   was  larceny   and  agreeing   to  withhold 

>ther  consideration,  i.e.,  the  moneys  dence  cannot  plead  Uie  acquittal  of 

bellied,  which  is  enough.     There  was  person  charged  with  the  larceny  in  bi 

proof  of  any  unconscionable  advan-  his  own  conviction.     But  neither  is 

e  taken;  and,  moreover,   this  suit  is  record  of  a  conviction  of  the  crimie 

tlnst  innocent  purchaser  for  value  with-  conclusive  proof  against  the  compour 

:  notice.     Wilcoit   v.   Daniels,   3  Atl.  Such  evidence  may  be  rebutted.      Pe 

pr.  (R.  I.)  304.  V.    BuckUnd.    13    Wend.   (N.    Y.) 

Jul  accepting  a  promissory  note  signed  Maybee  v.  Avery,  18  Johns.  (N.  V.) 

a  party  guilty  of  larceny  as  a  consld-  State  v.  Duhammel.  3  Harr.  (Del.) 

ition  for  not  prosecuting  is  sufficient  lo  Biddulph  -a.  Ather,  3  Wils.  23. 

isiitute  a  compounding  of   a  felony,  1.  RusBellonCrimeE(9thAm.Ed.), 

tiongh  the  note  Is  illegal  and  void,  and  Jones  v.  Rice,  18  Pick.  (Mass.)  440: 

ly  never  be  paid.     Com.  f.  Peaae,  t6  combe  v.  Rodd,  5   East,  301;  McMi 

iss.  91.  11. Smith,  47  Conn,  aai;  s.c,  36  Am.  '. 

[t  is  not  necessary  that  the  benefit  of  67;  Pearce  v.  Wilson,  iii  Pa.  St,  1. 

:  consideration  should  come  to  the  one  c.  5b  Am.  Rep.  343. 

iking  the  agreement  not  to  prosecute.  A  judgment  confessed  by  Wkrrai 

the  defendant  corruptly  exacted  a  con-  attorney.  In  consideration   of  stiflii 

eration  for  an  agreement  not  to  prose-  prosecution  for  forgery,  is  void,  and  ii 

:e  a  felony  to  which  he  was  knowing,  error  for  the  court  to  refuse  to  open 

is  guilty  although  be  took  the  consid-  judgment  and  permit  the  defendan 

ition  for  another.     State  v.  Ruthven,  show  tbe  illegal  considenuion,  alch' 

Iowa,  131.  they  were  putles  thereto.     Brcdin'i 
400 
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peal,  93  Pa.  Sc  241;  s.  c,  37  Am.  Rep. 

677. 
There  can  be  no  recovery  by  one  for 

his  time  and  services,  the  purpose  and 
tendency  of  whose  employment  was  to 
obstruct  tbe  administration  of  justice,  by 
influencing  State  witnesses,  and  by  induc- 
ing the  Stale's  attorney  to  hold  back  in 
tbe  discharge  of  his  official  duty  in  prose- 
cuting thedefendant  charged  with  adultery. 
Barron  v.  Tucker,  53  Vt.  338;  s.  c,  38 
Am.  Rep.  684. 

Some  statutes,  however,  provide  that 
when  a  person  is  committed  or  indicted 
for  an  assault  and  battery,  or  other  mis- 
demeanor, for  which  the  party  injured  may 
have  a  remedy  by  civil  action,  if  the  party 
injured  appears  before  a  magistrate  or 
court  and  acknowledges  satisfaction  for 


Cono.  331 ;  s.  c,  36  Am.  Rep.  67:  Sharon 
V.  Gager,  46  Conn.  189;  Mathison  v. 
Hanks,  3  Hill  (S.  Car.),  625;  Maurer  v. 
Mitchell,  9  W.  &  S.  (Pa.)  69;  Robinson 
V.  Crenshaw,  3  Stew.  &  P.  (Ala.)  276; 
Merrill  v.  Fleming,  42  Ala.  234;  Moog 
V,  Strang,  69  Ala.  98;  Price  v.  Summers, 
2  South.  (N.J.)  578;  Holcomb  v,  Stimp- 
son,  8  Vt.  141.  But  where  the  offence  is 
in  whole  or  in  part  of  a  public  nature, 
nearly  all  the  authorities  hold  that  no 
agreement  to  stifle  a  public  prosecution 
for  it  can  be  valid.  Fay  v,  Outley,  6 
Wis.  42;  Prough  v.  Entriken.  11  Pa.  St. 
81;  Sharps.  Philadelphia  Warehouse  Co., 
»I4  Phi. a.  (Pa.)  513;  Jones  r.  Rice,  18 
Pick.  (Mass.)  440;  Com.  v.  Johnson,  3 
Cush.  (Mass.)  454;  Hinesborough  v,  Sum- 
ner, 9  Vl  23:   Bowen  r.  Buck,   28  Vt. 


theinjury  sustained,  a  stay  of  proceedings  308;  Shaw  v.  Reed,  30  Me.  105;  Shaw  v, 
may  be  ordered.  Partridge  v.  Hood,  120  Spooner,  9  N.  H.  197;  Clark  t^.  Ricker,  14 
Mass.  403;  s.  c,  21  Am.  Rep.  524;  Noble  N.  H.  44;  Kimbrough  v.  Lane,  11  Bush 
p.  Peebles,  13  S.  &  R.  (Pa.)  319,  322.  (Ky.),  556;  Peed  v,  McKee,  42  Iowa,  649; 
The  law  of  Oregon  allows  misdemean-  Buck  v.  First  Nat.  Bank,  27  Mich.  293; 
orsto  be  compromised;  but  incomprom-  Gardner  v.  Maxey,  9  B.  Mon.  (Ky.)  90; 
ising a  prosecution  for  larceny  it  is  unlaw-  Kier  v.  Lehman,  6  C.  B.  308. 
ful  for  the  person  whose  property  has  A  promissory  note  given  in  consider- 
beea  stolen  to  exact  or  receive  from  the  ation  of  an  agreement  not  to  prosecute 
person  committing  the  larceny  anything  under  the  bastardy  act  is  valid.  Max- 
more  than   the    property  stolen   or    its  well  ^^  Campbell,  8  Ohio  St.  265;  HoU 


value,  and  the  necessary  expense  of  re- 
straining it.  Saxon  z/.  Conger,  6  Oreg. 
388. 

Such  an  acknowledgment  of  satisfaction 
does  not  entitle  the  defendant  to  be  dis- 
charged, but  leaves  it  to  the  discretion  of 


comb  V.  Stimpson,  8  Vt.  141;  Maurer  v, 
Mitchell.  9  W.  &  S.  (Pa.)  69;  Wyant  v. 
Lesher,  23  Pa.  St.  338;  Harter  v,  John- 
son, 16  Ind.  271 ;  Parker  v.  Way,  15  N. 
H.  45;  Allyn  v.  Allyn,  108  Ind.  327. 
Plaintiff  having  commenced  an  action 


the  magistrate  or  court  whether  a  stay  of  against    defendant,    her    husband,     for 

proceedings  is  consistent  with  the  inter-  divorce  a  vinculo^  and  having  examined  a 

esis  of  public  justice.    Partridge  v.  Hood,  witness  conditionally,  who  testified  to  the 

120  Mass.  403;  s.  c,  21  Am.  Rep    524;  acts  of  adultery  charged,  in  consideration 

Com.  V.  Dowdican's  Bail.  115  Mass.  133;  of  his  executing  to  her  father,  for  her, 

State  r.  Hunter,  14  La,  Ann.  71  McDan-  benefit,  a  note  for  $1000,  agreed  to  and 

id  V.  State,  27  Ga.  419;  Staiham  v.  State,  did  discontinue  the  action  without  costs. 

41  Ga.  507;  Bone  v.  Slate,  18  Ark.  109  In  an  action  upon  the  note.  luld.  that  it 

An  offence  for  an  assault  and  battery  was  given  for  a  good  consideration,  and 

or  other  misdemeanor,  except  in  certain  was  valid;  that  the  transaction  coilld  not 

cases,  may  be  compromised  either  before  be   regarded    as  against    public  policy, 

or  after  indictment,  but  not  after  convic-  Adams  v.  Adams,  91  N.  Y.  381;  s..c.,  43 

tion.    People  v.  Bishop,  5  Wend.  (N.Y.)  Am.  Rep.  675. 
Ill;  Price  v.  Summers,  5  N.  J.  L.  578.  The  defendant  kept  a  box  of  smoking 

The  right  to  stifle  a  prosecution  does  tobacco  on  his  counter  for  the  gratuitous 


not  turn  on  the  question  whether  the  of- 
fence is  a  felony  or  a  misdemeanor.  AH 
the  authorities  hold  that  an  agreement  to 
compound  a  felony  will  not  be  enforced. 


use  of  the  public.  The  plaintiff  was  in  the 
habit  of  filling  his  pipe  therefrom,  as  was 
known  to  the  defendant.  The  defendant 
by  way  of  joke  put  gunpowder  with  that 


and  that  any  security  based  upon  such  a  tobacco,  and  the  plaintiff,  filling  his  pipe 

consideration  is  void.     But  as  to  misde-  therefrom,  was  injured  by  the  explosion, 

meanors  a  distinction  has  been  made.  The  plaintiff  made  a  claim  against  the 

Some  authorities  hold  that  those  misde-  defendantfordamages.  and  the  defendant 

meanors  which    are    personal    in    their  executed  to  him  the  note  in  suit  therefor, 

nature  between  the  parties,  such  as  has-  Held  valid.     Parker  v.  Enslow,  102  111. 

tardy  and  a  common  assault,  unaccompa-  372;  s.  c,  40  Am.  Rep.  588. 
nied  with  riot  or  intent  to  kill,  may  be        A  note  given  in  settlement  of  damages 

compromised.     McMahon   v.  Smith,   47  claimed  for  criminal  intimacy  with  the 
3C.  ofL.— 36                                 401 
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3.  Compounding  Information  on  Penal  Statute*  is  an  offence  of 
[uivalent  nature  in  criminal  causes,  and  is  besides  an  aclditioi 
isdemeanor  against  public  justice  by  contributing  to  make  t 
ws  odious  to  the  people.* 

4.  Contracts  made  in  Coniideration  of  Compoosding  an  Offence  I 
oforoeable. — No  contracts,  as  promissory  notes,  bonds,  mortgag 
■  other  securities,  of  which  the  offence  of  compounding  is  thecc 
deration  either  in  whole  or  in  part,  can  be  enforced. 

(e  of  tbe  payee,  on  consideration  ihal  that  the  only  consideration  therefor  \ 

:  pa;ee  should  never  aftef  refer  to  or  the  compromise  of  a  felony,  where  it  d 

ealc  o(  such  intimacy,  was  held  valid,  not   dearly   appear   from    the   evide 

ells  V.  Sutton,  S;  Ind.  7ot                        ~  whether  the  consideration   for   the   c 

Where  the  offeoce  is  in  part  of  a  pub-  tract  was    a    forbearance    to    prosec 

nature,  as  a  crime,  an  agreement  to  for-  criminalJy  or  in  a  civil  action  for  d^ 

ar  bringing  a  civil  aciion  for  damages  ages,      Malli   v,  Willctl,    57    Iowa,   ', 

ly  be  a  good  consideration  for  a  note  Wilkins  v.  Riley,  47  Miss.  306. 

d  mortgage  if  no  promise  or  understand-  Where  an  assignee  of  a  bankrupt  n 

;   is  involved  not  10  prosecute  for  or  appropriated  money  received  as  assign 

re  evidence  of  the  crime.     Breathwit  v.  and  gave  a  aoie  to  bis  coassignee  u| 

>geTS,  33  Ark.  75S.    'But  it  is  doubtful  consideration  that  the  co-assignee  sho 

icther  an  agreement  to  satisfy  the  pri-  not  press  proceedings  instituted  agai 

te  damage  inflicted  by  an  assault  will  him  for  the  protection  of  the  crediti 

valid  il  embracing  a  stipulation  not  to  such  note  was  held  to  be  valid.     Abl 

osecute  for  the  oSence  against  the  pub-  v.  Fisher,  134  Mass.  414. 

peace.  I  Smith  L.C.  (Bth  Am.  Ed.)  73;,  A  note  given  for  the  suppression  o 

ing  Jones  ii.  Rice.  18  Pick.  (Mass. )440;  prosecution  is  not   necessarily   for   t 

jrley  p. Williams, I  Bailey(S,  Car).  588;  reason  without  good   consideration, 

irdner  v.  Maxey.  g  B.   Mon.  (Ky.)  90;  less  it  ap[<ears  that  the  prosecution  1 

ells  p.  Thompson,  soAla,  84;  Feeds  !/.  a  criminal  offence.     Soule  !■.  Bonney, 

cKee,  4a  Iowa.  6Sg:  Haines  v.  Lewis.  Me.  llS. 

Iowa.  301;   Kimbrough   v.  Lane,   11  The  public  always  has  an  interest 

ish  (Ky.),   ss6:   Morrill  v.  Goodeaow,  the  fair  trial  of  causes,  so  that   note; 

Me.    178;    Partridge    v.    Hood,    la^  furtherance  of  agreements   to   suppi 

us.  403:    Lyon    ^.  Waldo.    36   Mich,  testimony  are  void.     Fallows  v.  Tay 

S;  Lindsay  v.  Smith,  78   N.  Car.  328;  7 T.  R.  475;  Swan  i/.  Chandler.  8  B.  M 

ink  V.  Kirit.go  Pa.  St.  49;  Bredin'sAp-  (Ky.)  97;  Hoyt  v.  Macon,  a  Col.  soa. 

al.  93  Pa.  St.  Z41:   Cain   v.  Southern  1.  4  Blacks.  Com.  136;  i  Russell 

ipr.  Co.,  I  Baxt.  (Tenn.),3is.  Crimes,  igy  •  Keir  v.  Leeman.  9  Q 

In  Vanover    v.   Thompson,    4    Jones  391;  Hinesburgh  f.  Sumner,  g  Vt.  33, 

.  Car.),  485,  it  was  held  that  all  con-  It  is,  however,  in  the  discretion  of 

lets  founded  upon  agreements  to  com-  coUrt  to  allow  an  informer  or  plaintif 

lund  felonies,  or  to  stifle  prosecutions  a  popular  action   on  a  penal  statute 

"any  kind,"  are  void,  and  cannot   be  compound  upon  such  terms  as  they  tb 

forced.     See  Lindsay  v.  Smith,  78  N.  fit;  and  it  is  a  general  rule  in  tbeexen 

ir.  338;  I.  c,  34  Am.  Rep.  463;  Garner  of  this  discretion  to  require,  as  one  of 

Quails,  4  Jones  (N.  Car.),  323.  terms  of  granting  leave  to  coftipouod. 

In   Lindsay  v.  Smith,  78  N.  Car.  338;  moiety  of  the  penalty  given  to   the  p 

c.  34  Am.  Rep.  463,  the  court  said:  "  A  pic  to  be  paid,  unless  under  special 

rly  cannot  take  care  of  his  private  inter-  cumstances,  when  leave  to  discontinue 

t  by  depriving  the  Slate  of  a  witness  or  payment  of  the  costs  only  will  be  granl 

I  active  prosecutor,  which  is  ttie  means  Bradway  v.  Le  Worthy,  9  Johns.  (N. 

lied  on  for  (be  conviction  of  offenders;  351;  Minton  i'.  Woodwortb.    11    Joh 

uch  less  can  he  pollute  the  very  foun-  (N.  Y.)  474.     See  Sneed  v.  Com..  6  D: 

ins  of  criminal  justice  by  suppressing  (Ky.).  338. 

I  indictment  already  iDStilnled  against  2.  Com.  v.  Pease,  16  Mass.  91;  C( 

m."    Citing  Thompson  v.  Whitman.  4  v.  Jdhnson.  3  Cush.  (Mass.)  454:  Bel: 

aes(N.  Car).  47:  Ingram  v.  Ingram.  4  Wood.  I  Bay  (S.  Car.).   349;  Corley 

ne*(N.  Car.),   18S,   BIyihe  v.  Loving-  Williams,  i  Bailey  (S.  Car.).  588;  Ma 

wd,  3  Ired.  (N.  Car.)  so.  son  v.   Hanks,  3  Hill   L.  (S.  Car.)  ( 

A  contract  will  not  be  declared   void  Smith   v.  Pinncy.  33  Vi.   381;  Pierce 

id  the  cause  be  reversed  on  the  ground  Kibbee,  ji  Vt.  559;  Bowed    v.  Buck, 
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Vt.  308;  Mattocks  V,   Owen*  5  Vt.  42:  ment,"  with  which  said  defendant  charged 

Hinesburgh  v,  Sumner,  9  Vt.  23;  s.  c,  31  the  maker,  etc.,  tenders  an  issue  to  which 

Am.  Dec.  599;  Bailey   v.  Buck,  11  Vt.  is  applicable  an  instruction  that  if  the  de- 

252;  PJumer  v.  Smith,  5  N.  H.  553;  s.  c,  fendant  took  the  note  under  an  agree- 

22  Am.   Dec.  478;  Shaw  v.  Spooner,  9  ment,  express  or  implied,  that  he  would 

N.  H.  197;  s.  c,  32  Am.  Dec.  348;  Clark  not  prosecute  the  maker  for  such  crime, 

V,  Ricker,  14  N.  H.  44;  Cobum  v.  Odell,  and  without  any  other  consideration,  the 

30  N.  H   553;  Ozanne  v.  Haber,  30  La.  jury  should  find  for  the  plaintiff.     Stout 

Ann.,   Pt.  ji,  1384;  Cameron  v,  McFar-  v.  Turner,  102  Ind.  418;   s.  c,  3  West, 

land.  2  Law  Rep.  (N.  Car.)  415:  s.  c,  6  Repr.  303. 

Am.  Dec.  566;  Lindsay  v.  Smith,  78  N.  It  is  not  necessary  that  the  fact  that 

Car.  328;  s.  c.,*24  Am.  Rep.  463;  King  the  note  was  given  for  compounding  an 

V.  Winaats,  71  N.  Car.  469;  Raguet  v.  offence  be  expressed  on  the  face  of  the 

Roll,  7  Ohio,  76;  Den  v.  Moore,  5  N.  J.  note  to  make  it  void.  Gardner  v,  Maxey. 

L  470;  Steuben  County  Bank  v.  Mathew-  9  B.  Monr.  (Ky.)  90. 

son,  5  Hill  (M.  Y.).  249;  Pearce  v,  Wil-  Though  a  bond  be  given  to  secure  a 

son.  III  Pa.  St  14;  s.  c,  56  Am.  Rep.  valid  debt,yet  if  obtained  under  an  agree- 

243;  Nat.  Bank  of  Oxford   v.  Kirk,  90  ment  to  compound  a  felony,  it  is  void. 

Pa.  St  49;  Porter  v.  Jones,  6  Coldw.  Steuben  County  Bank  v,  Mathewson,  5 

(Tcnn.)3i3;  Cain  v.  Southern  Exp.  Co.,  Hill  (N.  Y.),  249. 

57  Tenn.  315.  Allison  t/.  Hess,  28  Iowa,  A  contract  to  pay  one  for  the  use  of 

388:  Peed  V.  McKee,  42  Iowa, 689;  s.  c,  his  influence  in  securing  the  consent  of  a 

20  Am.  Rep.  631;  Shaw  v.  Reed,  30  Me.  prosecutor  to  dismiss  certain  prosecutions 

10$;  Soale  v.  Bonney,  37  Me.  128;  Foley  for  felonies,  is  contrary  to  public  policy; 

s'.  Greene,  14  R.  I.  618;  s.   c,  51  Am.  and  a  declaration  which  seeks  to  recover 

Rep.  419;   Averbeck   v.    Hall,  14  Bush  for  services  so  rendered  is  demurrable. 

(Ky.),  505;  Kimbrough  V.  Lane,  ix  Bush  Rhodes  v.  Neal,  64  Ga.  704;  s.  c,  37  Am. 

(Ky.),   556  ;    Gardner  r.    Maxey,   9   B.  Rep.  93. 

Monr.  (Ky.)9o;  Swan  v.  Chandler.  8  B.  A  contract  whereby  an  attorney-at  law 

Monr.  (Ky.)  97;  Henderson  v.  Palmer,  undertakes,  for  a  contingent  fee,  to  pro- 

71  III.  579;  s.  c,  22  Am.  Rep.  117;  Sny-  cure  a  settlement  of  a  criminal  charge  for 

der  V.  Willey,  33  Mich.  495;  Wisner  v.  fornication,  is  again^  the  policy  of  the 

Bardwell,  38  Mich.  278;  Murphy  v,  Bot-  law.  and  cannot  be  enforced.     Ormerod 

toroer,  40  Mo.  67;  Sumner  v.  Summers,  v.  Dearman,    100  Pa.  St  561;  s.  c,  45 

54  Mo.  340;  Baker  v.  Farris,  61  Mo.  389;  Am.  Rep.  391. 

Brown  v.  Padgett,  36  Ga.  609;  Puckett  Even  a  note  partly  given  to  secure  the 

V.  Roquemore.  55  Ga.  23s;  Breathwit  v.  acquittal  of  one  prosecuted  for  a  felony 

Rogers,  32  Ark.  758;  Collier  v,  Waugh,  cannot  be  enforced.     Ricketts  v.  Harvey, 

64  Ind.  456;  Ricketts  v.  Harvey,  78  Ind.  106  Ind.  564.     Compare  Haynes  v,  Rodd, 

152;  s.  c.  J06  Ind.  564;  Crowderz^.  Reed,  102  N.  Y.  372. 

80  Ind.  I ;  Wynne  v.  Whisenant  37  Ala.  The  money   for  which  the  note  was 

46;  Wight    V.    Rindskopf.  43  Wis.  344;  given  may  be  actually  due  the  payee,  as 

Keir  v,  Leeman,  6  Q.  B.  308;   Bayley  in  case  of  an  embezzlement;  but  if  the 

V.  Williams,  4  Giff.  638;  Galton  v.  Tay-  consideration  for  the  note  is  even  in  part 

lor,  7  T.  R.  475;  Kirk  v.  Strickwood.  4  the  abandonment  or  prevention  of  crimi- 

B.  &  Ad.  421.     Compare  Bibb  v.  Hitch-  nal  proceeding^,  the  instrument  is  illegal 

cock.  49  Ala.  468;  s.  c,  20  Am.  Rep.  288.  and  void.     C^dwin  v,  Crowell,  56  Ga. 

A  promissory  note  given    for    com-  566  ;    Taylor  v.  Jaques,  106  Mass.  291; 

pounding  a  public  prosecution  for  a  mis-  Buck  v.  First  Nat*l  Bk.,  27  Mich.  293. 

demeanor  is  founded  upon  an  illegal  con-  But  if  there  is  no  agreement  to  cheat 

sideration,  and  void.    Jones  v.  Rice.  18  the  criminal  law,  and  the  money  is  really 

Pick.  (Mass.)440;  s.  c,  29  Am.  Dec.  612;  due,  the  note  is  good.  Cohoes  v.Cropsey, 

Clark  tr.  Pomeroy,  4  Allen  (Mass.),  534;  55  N.  Y.  685;   Von  Windisch  v.  Klaus, 

Smith  V,  Richards,  29  Conn.  232;  Hinds  46  Conn  433. 

V.  Chamberlin.  6  N.  H.  225;  Porter  v.  Money  paid  in  consideration  of  corn- 
Havens,  37Barb.  (N.Y.)343;  Oakford  t^.  pounding  a  felony  cannot  be  recovered 
iobnson,  2  Miles  (Pa.),  203:  Jackson  v,  back.  Daimouth  v,  Bennett,  15  Barb, 
^olack,  2  Miles  (Pa.),  362;  McGowen  v,  (N.  Y.)  541;  Collins  v.  Lane,  80  N.  Y.627. 
Bush,  17  Tex.  195.  Where  a  person  has  voluntarily,  i.e., 
A  complaint  to  cancel  a  note  alleged  to  without  the  coercion  of  force  or  threats, 
have  been  executed  at  the  demand  of  and  given  his  promissory  note  to  compoand 
taken  and  received  by  the  defendant  **  in  a  crime,  and  has  been  compelled  to  pay 
hiU  satisfactioo  and  compromise  of  the  the  same,  it  having  been  transferred  to  a 
crime  of  larcepy,  robbery,  and  embezzle-  bona-fidt  holder  for  value  before  maturity, 
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he  cannot  maintain  an  action  against  the 
one  to  whom  the  note  was  so  given  lo  re- 
cover back  Che  moneys  paid.  Haynei  v. 
Rudd,  83  N.  V.  251.  And  see  also  same 
case,  loa  N.  V.  yji;  9.  c,  55  Am.  Rep.Sij. 

Where  a  convict  pays  money  to  an- 
other to  secure  a  pardon,  be  cannot,  after 
the  contract  is  executed,  recover  bacic  the 
money  paid.  In  such  a  case  it  is  imma- 
terial that  the  contract  was  made  while 
the  civil  rights  of  ihe  convict  were  sus- 
pended, or  that  the  parties  were  not  in 
pari  dtlicta.  O'Reilly  v.  Clear;,  8  Mo. 
A  pp.  186. 

If  A  deposits  with  B  money  10  be  paid 


a  C  when  C  shall  have  compounded  a     ihe  consideratio 


A  promissory  note,  given  to  seem 
restoration  of  stolen  properly,  is  v 
a  pan  of  its  consideration  is  an  1 
mem  not  to  search  Ihe  house  of  th( 
for  the  properly  before  the  next 
pending  negotiations  for  a  selt1cin< 
the  maUer.    Merrill  v.  Carr,  60  N.  H 

A  promissory  note  and  a  moi 
were  given  in  consideracion  that  a  | 
culion  for  a  felony  should  be  disci 
ued.  The  mortgage  was  afterward 
closed  by  a  proceeding  in  which  a 
of  consideration  could  not  be  plear 
a  defence,  and  the  properly  was  si 
agent  of  the  mortgagee.     Mita 


t  note  a 


igc  was  illegal  and  void; 
court  of  equity  would  cancel  Itie  nol 
mortgage,  and  set  aside  the  fared 
and  the  sale.  Henderson  v.  Palm 
111.  579;  s.  c,  33  Am.  Rep.  117. 

No  a    ■  ... 


felony,  C  cannot  maintain 
against  B  for  the  money.  English  v. 
Rumsey.  3a  Hun  (N.  Y.),  486.  But  it  B 
does  not  so  pay  il,  but  convena  it  to  his 
own  use,  be  cannot  retain  it  as  against  A 
on  the  ground  that  the  contract  with  C 
was  illegal.  Kiewert  v.  Rindsltopf,  46 
Wis.  481. 

A  receipt  in  full  given  in  consideration  of  property  exceeding  in  value  $ii 
of  stifling  a  criminal  prosecution  is  void-  the  owner  of  ihe  properly  alleged  ic 
Bailey  «.  Buck,  11  Vl.  353.  been  stolen,  under  an  agreement  th 

Where  two  or  more  informations  are  complaint  shall  be  placed  on  Gli 
pending  against  Ihc  same  person  for  un-  plaintiff  having  received  the  note 
lawful  sates  of  intoxicaling  liquors,  an  notice  of  the  circuiq stances;  aa< 
agreement  between  Uie  defendant  and  question  of  the  guiil  0  ' 
(he  prosecuting  aliorney  that  if  the  de- 
fendant will  plead  guilty  to  one  ol  the 
informations  the  fine  shall  be  only  a  cer- 
tain amouni,  and  the  other  information 
shall  be  dismissed,  and  Ihe  defendant's 
permit  shall  not  be  forfeiled.  is  a  corrupt 
agreement,  and  the  defendant  who  is  mis- 
led by  ihus  corruptly  purchasing  his  in- 
dulgence is  not  eniiiled  to  relief.  Gol- 
den V.  State.  49  Ind-  434. 

An  agreement  with  one  of  several 
jointly  indicted  that  in  case  he  will  testify 
fully  and  candidly  the  facts  will  be  pre- 
sented to  the  court  with  a  recommenda- 
tion on  Ihe  part  of  the  prosecutor  or 
prosecuting  officer  that  a  uelU  prosequi 
be  entered  as  to  him,  Is  not  void  ai 
against  public  policy.  Nickelson  v.  Wil- 
son. 60  N.  Y.  363. 

An  agreement  by  one  under  sentence 


forci 


:o  deliv. 


accused  person  is  nol  open  in  such  a 
Gorham  v.  Keyes,  137  Mass.  583. 

If  it  be  alleged  that  a  bond  was 
in  consideration  of  an  agreement  l( 
or  in  any  way  embarrass  the  coui 
a  criminal  prosecution  then  pe 
against  the  felon,  the  plea  is  sufl 
though  it  do  not  aver  chat  a  felon 
in  fact  been  commitled;  but  whei 
pendency  of  criminal  proceedings  i 
staled,  Ihe  plea  must  show  the  1 
commission  of  ihe  felony:  a  mere  1 
to  commence  a  prosecution  will  no 
tain  ihe  defence.  S  leu  ben  County 
V.  Mathewson,  5  Hill  (N.  Y.),  349; 
lin  f .  Henton.  g  Wis.  44a ;  Keiih  v.  : 
16  111.  App.  I3i:  SlBle  V.  Rulhve 
Iowa,  izi;  Conderman  v.  Hicks.  3 
(N.  Y.)  loS;  Fribly  v.  Stale.  43  Ohi 
305;  Ford  V.  Cralty,  53  111.  313;  PI 
Gunn,  2  Woods  (U.  S.).  373.  See  ' 
ner  v.  Maxey.  9  B.  Mon.  (Ky.)  90. 

One  cannot  be  directly  or  collar 

adjudged  guilty  of  compounding  a  ft 

*    has  been  established  Iha 


the  prosecuting  witness  on  condi 
signing   a   petition   for   pardon  and  the 
granting  of  such  pelllion,  or  asubsequenl 
discharge  on  a  new  trial,  is  void.    Haines 
v.  Lewis,  54  Iowa,  301;  s.  c,  37  Am.  Rep.     other  party 

3Q3.  Bui  an  attorney  may  lawfully  agree  guilty  of  the  felony.  11  is  noi  sun 
to  do  "  what  he  can"  to  procure  a  pardon,  that  he  be  charged  or  indicted  m< 
and  can  recover  for  services  rendered  Deere  v.  Wolff.  65  Iowa„3i. 
accordingly.  It  is  10  be  presumed  that  An  answer,  alleging  Ibat  a  promi 
proper  acts  only  were  contemplated,  note  was  executed  in  consideraiion 
Bremsen  v.  Eagler.  49  N.  Y.  Super.  Cl  agreement  to  suppress  a  proseculic 
41:  Meadow  v.  Bird,  33  G«.  246.  •  felony,  is  BufficJent  without  an 

4M 
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that  the  accused  had  actually  committed  pay  the  coau  of  a  criminal  action,  the 

the  crime  charged.     Crowder  v.  Reed,  80  matter  being  then  compromised  by  en- 

Ind.  i;  Baker  v.  Farris,  61  Mo.  ^89.  tering  a  nolie  prosequi^  and  the  accused 

Where  one    alleges    that    a    contract  paying  the  prosecutor  a  sum  of  money, 

should  be  avoided  on  the  ground  that  it  is  against  public  policy  and  void.     GuiU 

was  made  to  compound  a  felony,  it  must  ford  Co.  Commrs.  v.  Sf arch,  89  N.  Car. 

be  shown  that  there  was  an  agreement  268.                      , 

oot  to  prosecute,  and  it  must  appear  by  a  lA  husband  agreed,  in  consideration  that 

preponderance  of  evidence  that  a  crime  his  wife  should  prosecute  to  final  judgment 

was    actually    committed.      Threats    of  a  suit  for  divorce,  to  make  no  defence 

prosecution  unless  a  certain  security  was  thereto,  and   to  convey  certain  land  to 

given  will  not  justify  an  inference  that  if  her.     Held,  upon  her  suit  in  equity  to 

the  security  was  given    the  agreement  have  a  mistake  in  the  deed  corrected,  that 

was  that  no  prosecution  would  follow,  the  contract  was  against  public  poli/cy,  and 

Swope  V.  Jefferson  Fire  Insurance  Co.,  that  therefore  the  court  would  not  inter- 

93  Pa.  St.  251.  fere.     Phillips. v.  Thorp,  10  Oreg.  494. 

One  may  cake  a  note  from  another  for  The  owner  of  a  distillery,  indicted  for 
what  he  owes  him,  though  for  money  defrauding  the  revenue,  agreed  to  pay 
embezzled;  but  if  he  procure  the  note  to  his  bookkeeper,  who  knew  all  the  trans- 
be  executed*  upon  an  agreement  not  to  actions,  his  salary  and  travelling  ex- 
prosecute  him  for  the  embezzlement,  the  penses  as  long  as  he  kept  out  of  the 
contract  will  be  illegal  and  void.  Martin  jurisdiction  and  avoided  service  of  pro- 
V.  Tucker,  25  Ark.  279.  cess.    Held,  that  the  agreement  was  un- 

A  clerk  in  a  post-office  embezzled  funds  lawful,  and  that  the  lK>okkeeper  could 

for  which  the  postmaster  was  liable  to  recover  nothing  thereon — not  even   his 

the  government.     To  secure  himself  the  expenses.     Bierbauer  v.  Wirth,  10  Biss. 

postmaster  induced  the  clerk  to  give  him  C.  C.  (U.  S.)  60. 

a  note  with  surety,  he  agreeing  not  to  Where  a  mortgage  is  executed  with  an 

prosecute  criminally  for  the  embezzle-  understanding  by  the  parties  that  a  part 

menu    Held,  that  the  note  was  valid  and  of  the  consideration  thereof  is  that  cer- 

the  surety  liable.     The  consideration  not  tain     criminal     proceedings    shall     be 

being  the  agreement  to  refrain  from  the  stopped,     the    agreement    vitiates    the 

prosecution,  but  the  debt  owed  for  the  mortgage,  and   this  irrespective  of  the 

amount  of  the  embezzlement.     Bibb  v,  question  whether  the  criminal   proceed- 

Hitchcock,  49  Ala.  468;  s.  c,  20  Am.  ings  are  stopped  or  prosecuted  to  judg- 

Rep.  288.  ment;  and  where  it  is  executed  without 

B.  having  robbed  the  plaintiff  bank,  a  any  express  agreement  on  the  part  of  the 

relative  of  B.  was  induced  to  execute  to  mortgagee  that  in  consideration  thereof 

plaintiff  promissory  notes  in  considera-  criminal  proceedings  shall  not  be  insti- 

tion  of  a  promise  by  the  plaintiff  to  peti-  tuted,  and  yet  there  are  allegations  and 

tion  the  court  to  mitigate  the  punishment  representations  in  relation  to  such  crimi- 

of  B.    Heldt  that  the  notes  were  against  nal  proceedings  made  by  the  mortf^agee 

pablic  policy,  and  not  enforceable  by  the  which  are  intended  to  and  actually  do 

plaintiff.     Buck  v.  First  Nat.  Bank,  27  deceive  the  mortgagor,   and   in   conse- 

Mich.  293;  s.  c,  15  Am.  Rep.  189.  quence  said  mortgagor,  relying  on  said 

Even  without  an  agreement  to  prevent  mortgagee's  statement  that  no  criminal 

any  prosecution,  a  note  given  to  procure  proceeding's  will  be  instituted,  executes 

ft  discharge  from  arrest  for  theft  is  illegal  the  mortgage,  the  subsequent  institution 

and  void.     McMahon  v.  Smith,  47  Conn,  of  such  proceedings  will  relieve  the  said 

223;  Bowen  r.  Buck,  28  Vt.  308;  Ozame  mortgagor  from   liability.      A   was  the 

V.  Haber,  30  La.  Ann.  384;  Couderman  president  of  an  unincorporated  savings- 

V.  Hicks,  3  Lans.  (N.  Y.)  108.  Or  one  to  bank,  whereof  his  son  B  was  cashier, 

prevent  the  prosecution  for  forgery  of  Both  A  and  B  were  guilty  of  embezzle- 

the  son  of  the  maker.     National  Bank  of  ment  of  the  bank's  funds,  whereupon  on 

Oxford  V,  ]Cirk,  90  Pa.  St.  49.  complaint  of  the  directors  an  indictment 

A  mortgage  executed  upon  considera-  was  found  against  B,  and  criminal  pro- 
tionthatthemortgageeshould  obtain  from  ceedings  also  threatened  against  A.  At 
the  governor,  even  by  fair  means,  a  nolle  a  meeting  of  the  stockholders  to  rai§e  a 
fnsequi  to  be  entered  in  a  prosecution  fund  for  the  payment  of  depositors  and 
penmng  against  a  third  party,  and  in  the  creditors,  C,  another  son  of  A,  sub- 
dismissal  of  which  the  mortgagors  are  in-  scribed  |i40cx>  himself,  and  $2000  on  be- 
terested,  is  against  public  policy  and  void,  half  of  his  mother  D,  without  the  latter's 
Wtldey  V,  Collier,  7  Md.  273;  s.  c,  61  authority.  These  subscriptions  C  made 
Am.  Dec.  346.  at  the  request  of  E,  a  director  of  the 

A  bond  executed  by  the  prosecutor  to  bank,  who  suted  that  he  believed  and 
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COMPOUNDING  OFFENCES.  UoImiSm 

6.  A  Miidemeuior. — Compounding  an  offence,  although  formei 
punished  very  severely,  is  now  generally  considered  to  be  a  misd 
meaner,  and  punished  with  fine  and  imprisonment.  The  puni£ 
ment  for  the  offence  is  regulated  W  the  statutes.' 

7.  Taking  Rewards  for  Helping  to  Becorer  Stolen  Oooda — Advertin: 
Reward*,  etc. — Similar  to  the  offence  of  compounding  a  felony 
that  of  taking  a  reward  for  the  return  of  stolen  property,  and  a 
vertising  a  reward  for  the  same  purpose. 

was  satisfied  it  would  slop  the  prosccu-  1.  I. Russell  on  Crimes  {gth  Ed.).  Ii 

tiona  against   A   and  B   if   C  could   get  4  Black.  Com,    133;   Porter   v.  Jones 

his   mother,   D,   to   pay   the   sums   sub-  Coldw,  (Tenn.)  313;   Slale  v.  Dandy, 

scribed.     C  having  subsequently  notlGcd  Brcv.  (S.   Car)  395:  Com., e'.   Pease, 

D  of  his  subscription  on  her  behalf,   D  Mass.  91;  Jones  v.  Rice,  iS  Pick.  (Mas 

jaid  she  would  agree  to  ii  if  it  would  stop  440;  Plumer  v.  Smith,  5  N.  H.  553;  Bo 

ibe  prosecutions.     E  subsequently  called  well  v.  Brown,  51  III.  334. 

jpon  D  to  induce  her  to  execute  a  mort-  To  attempt  to  induce  a  witness  on  t 

;age  to  bim  for  (6000.     D  stated   that  part  of  the  State  not  to  attend  a  pub 

ihe  would  not  sign  the  mortgage  till  the  prosecution,   even   where   such   witn< 

criminal  matters  were   fixed  up.     E   re-  had  not  been  served  with  a  subpotna,  1 

plied  that  if  she  signed  it  he  firmly  be-  was  known  to  be  a  material  witness  tl 

lieved  it  would  settle  the  whole  criminal  was  relied  on,  was  held  to  be  an  indie 

business,  and  if  she  did  not  it  would  be  the  ble  offence.     State  ».  Keyes.  8  Vt  57 

worst  thing  she  ever  did.     D  then  signed  By   Ib«   New   York    Penal   Code   1 

Ihe  mortgage  with  the  understanding  that  punishment  of  the  offence  of  compoui 

Ibe  bank  would  not  appear  against  her  ing  a  felony  ot  B  misdemeanor  is  grai 

son  B   or  prosecute  her  husband  A.     If  atcd  according  to  the  magnitude  of  I 

she  had  not  so  understood  she  testified  offence  compounded.     By  this  code  it 

that   she   would   not   have  excculM  the  considered  either   a  felony  or  a  misi 

mortgage.     Afterwards   a   nolU  presiqui  meanor,    N.  V.  Penal  Code,  §  llj;  C( 

was  entered  in  the  prosecution  against  B,  derman  v.  Trenchard,   sB  Barb.  (N.  ' 

and  on  complaint  of  the  bank  an  indict-  168;  Daimoulh  v.  Bennett,  15  Barb.  ( 

ment  was   found   against   A  and    B  for  Y.)  541. 

conspiracy,   on  which   they  were   tried.  S.   Whosoever  shall  corruptly  take  a 

convicted,   and   sentenced.      The   mort-  money  or  reward,  directly  or  indirect 

gage  being  subsequently  assigned  by  E  under  pretence  or  upon  account  of  he 

to  the  trustee  of  the  bank,  a  siin  /alias  ing  any  person  to  any  chattel,  oioni 

was  issued   thereon   against   D.      I/eld,  valuable  security,  or  other  property  wb 

that  it  was  for  Ihe  jury  to  say  whether  soever,  which  shall  by  any  felony  or  it 

an  agreement  to  desist  from  the  criminal  demeanor  have  been  stolen,  taken,  1 

prosecutions  did   not  constitute  part  of  lained,  extorted,   embeiiled,  converti 

Ihe  consideration   of    the   mortgage,    in  or  disposed  of  as  in  this  act  before  mi 

which  event  the  mortgage  would  be  viti-  lioned,  shall,  unless  he  shall  have  u: 

■ted  because  based  oi^an  illegal  consid-  all  due  diligence  to  cause  the  offender 

Bration.     Ntid,  further,  even  if  this  were  be  brought  to  trial  for  the  same,  be  gui 

□ot  the  case,  that  it  was  for  the  jury  to  of  felony.      Upon  an  indictment  uni 

lay  whether  the  plaint'ff  had  not  induced  this  Riatuie  It  Is  not  necessary  to  sb 

the  defendant  to  execute  the  mortgage  Ihattbe  prisoner  hadaoyconnectjoaw 

by  representing  that  the  criminal  prose-  the  commission  of  the  previous  feloi 

cutions  would  not  be  pushed,  in  which  it  is  sufficient  if  the  evidence  satisfies  1 

event  the  actual  pushing  of  such  prosecu-  jury  that  the  prisoner  had  some  com 

lions  would  relieve  the  defendant  from  and  improper  design  when  he   rcceii 

liability.     Held,  further,  that  under  Ibe  the  money,  and  did  not  bonafidt  inic 

circumstances  the  assignee  of  the  mort-  to  use  such  means  as  he  could  for   1 

gage  occupied  no  higher  ground  than  Ihe  detection  and  punishmcntof  the  offend 

assignor.     Riddle  !>.  Hall,  99  Pa.  St.  116.  R.  v.   King,   I   Cox  C.  C.    36.      Wh< 

Where  the  consideration  for  a  contract  A     was    charged    with     corruptly    a 

Is  the  compounding  of  a  felony  neither  feloniously    receiving    from    B    mo£ 

party   can   obtain   relief    In   a  court   of  under  pretence  of  helping  B  to  recoi 

equity.     The  parties  will  be  left  as  found,  goods  before   then  stolen  from    B,  a 

Allison  V.   Hess.  iB  Iowa,  3SS:   Wilcox  with  not  causing  the  thieves  to  be  ajlp 

V.  Daniels,  3  All.  Repr.  (R.  I.)  304.  bended,  three  questions  were  left  for  1 


CO  MP  ULSION—COMP  UTE-^CONCEAL. 

COKPSOHISS.    See  ACCORD  AND  SATISFACTION;  Composi- 
tion WITH  Creditors. 

COKPULSIOH.     See  note  i. 

COKPTJTE.     See  note  2. 

COHCEAL. — ^To  hide ;  to  withdraw  from  observation  ;  to  cover 
or  keep  from  sight.* 


jury:  i.  Did  A  mean  to  screen  the  guilty  ered  wagon.     The  highways  of  a  remote 

parlies,   or    to  share    the    money   with  and   uncultivated   country  .  .  .  may  be 

them  ?    2.  Did  A  know  the  thieves,  and  better   places  of  concealment  than   the 

intend  to  assist  them  in  getting  rid  of  the  byways   of   many   other  places."    Van 

property  by  promising  B  to  buy  it?    3.  Meter  v.  Mitchell,  2  Wall.  Jr.  (C.  C.)  311. 

Did  A  know  the  thieves,  and  assist  B,  .    A  similar  statute  was  mterpreted   in 

as  her  agent,  and  at  her  request,  in  en-  the  same  way  in  Alabama,  where  it  was 

deavoring  to  purchase  the  stolen  property  held  that  harboring  and  concealing  were 

from  them,  iiot  meaning  to  bring  the  distinct  offences,  and  that  a  person  might 

thieves  10  justice  ?    The  jury  answered  be  convicted  of  the  former  though  there 

the  two  first  questions  in  the  negative  were   no  concealment.     McElhaney   v. 

tod  tbc^  third  in  the  affirmative.     It  was  State,  24  Ala.    71.     The    contrary  was 

held  that  the  receipt  of  the  money  under  held   in    Driskill   v,  Parrish,  3  McLean 

the  above  circumstances  was  a  corrupt  C.  C.  631,  where   it  was  said   that  the 

receiving  of  the  money  by  A  within  the  two  constituted   one   and  the  same  of- 

statute.     R.  v,  Pascoe.  x  Den.  C.  C.  R.  ence. 

456;  18  L.  T.   M.  C.  186;   Roscoe*s  Cr.        Where  one  is  charged  with  '*  harbor- 

Ev.  (koth  Ed.)  420.  ing,  hiding,  concealing,  and  employing" 

1.  In  a  certificate  of  acknowledgment  a  runaway  slave,  a  verdict  finding  him 

of  a  married   woman,   the  use  of  the  guilty  of   ''concealing  and  employing, 

terms  **  without  undue  influence  or  com*  etc.,     finds  him  guilty  of  the  o£fence 

pulsion  of  her  husband  "  is  a  sufficient  charged.     Cook  v.  State,  26  Ga.  593. 
compliance  with  a  statute  which  requires         '*  The  word  '  conceal,'  a(!^ording  to  the 

the  acknowledgment  to  be  that  the  deed  best  lexicographers,  signifies  to  withhold 

was  executed  "of  her  own   free  will,"  or  keep  secret   mental    facts  from  an- 

without  undue  influence  or  compulsion  other's  knowledge,  as  well  as  to  hide  or 

of  her  husband.     Tubbs   v.  Gatewood,  secrete  physical  objects  from  sight  or  ob- 

26  Ark.  128.  servation.  '     Hence  the  concealment  of 

I.  An  allegation,  in  a  plea  of  justifi-  the  fact  of  the  falsification  of  certain  facts 

cation   in    libel,   that  the   plaintiff,    the  which  would  constitute  a  cause  of  action 

cashier  of  a  bank,  **  unfairly  and  secretly  is  a  concealment  of   a  cause \)f  action, 

computed  *'  the  amount  of  a  certain  note  within  an  exception  to  a  statute  of  limi- 

docs  not  necessarily  imply  that  he  was  tat  ions.     Gerry  v,  Dunham,  $7  Me.  334. 
guilty  of  **  moral  obliquity,'*  of  which  he        Concealment  of  a  cause  of  action  must 

was  accused  in  the  language  alleged  to  be  something  more   than  mere  silence; 

be  libellous.     Kerr  v.  Force,  3  Cr.  C.  C.  it  must  be  an  arrangement  or  contriv- 

8.  ance   to  prevent  subsequent  discovery, 

S.  Webster.       Worcester's    definition  and  must  be  of  an  affirmative  character, 

is:  "to  hide;  to  keep  secret;  to  secrete;  Boyd  v.  Boyd.  27  Ind.  429. 
to  cover;  to  disguise."    Both  are  quoted        *'  Concealed  "  is  not  synonymous  with 

in  Driskill  v,  Parrish,  3  McLean  C.  C.  "lying  in   wait"   in   a  statute  defining 

631.    In  this  case  it  was  held  that  *'  to  murder;  in  order  to  constitute  homicide 

harbor  or  coaceal "  a  fugitive  from  labor,  murder,  the  concealment  must  be  for  the 

under  an  act  imposing  a  penalty  for  so  purpose  of  killing.     A  person  concealed 

doing,  must  be  with  a  view  to  elude  the  may  kill  another  without  being  guilty  of 

chum  of  the  master.     In  this  act  '*  har-  -  murder.     People  v.  Miles,  55  Cal.  207. 

bor**  and   "conceal"  are    not  synony-  '   The  mere  acts  of  resisting  the  officers 

rnons;  there  may  be  a  harboring  with-  of  the  customs,  in  the  seizure  of  goods, 

out  concealment.     *'  What   amounts   to  and  casting  the  packages  of  goods  out  of 

concealment,  also,  may  depend  much  on  a  window  of  a  stable,  whereby  they  were 

drcamstances.     It  does  not  necessarily  entirely  removed  from  the  possession  of 

require  that  the  subject  of  it  be  secreted  the  officers,  does  not  per  se  constitute  a 

io  a  garret  or  a  cellar,  a  barn  or  a  cov-  concealing  of   the    goods,  which  uoder 
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ratoiT  OStaM.  CONCEALED   WEAPONS.         SUtBtocy  (Mba 

CONCEALED  WEAPOVB. 

\tutory  Offenct,  408.  What  is  Concealnunt,  41a 

hat  Wtapons  Included,  409.  Statutory  Exentptt'tms,  41 1. 

rried  About  the  Person.  410.  TA*  /«/«»/,  414, 

L.  Statutory  Offeooe. — The  statutes  of  some  of  the  States  ha' 
ide  it  an  offence  to  carry  weapons  concealed  about  the  bod 
lile  others  prohibit  the  simple  carrying  of  weapons,  whether  thi 
;  concealed  or  not.  Such  statutes  have  been  held  not  to  confli 
th  the  constitutional  right  of  the  people  of  the  United  Stat 
keep  and  to  bear  arms.^ 


'.  Farnmorth,  t  Mason  (C.  C),  I.  394;    Lewis  v.  State,  »   Tex.   App,  : 

'The  (erm   'concealed' used  in  this  English  i'.  Stale,  35  Tex.  493;  i.  c. 

Lion   is  one   of  plain   interpretation,  Am.  Rep.  374. 

1  obviously  applies  to  aiticlea  intended  Tbe  second  article  of  the  amendmec 

X  secreted  and  withdrawn  from  pub-  to  the  constitution  of  the  United  Stan 

view  on  account  of   their  being  so  securing  to  the  people  tbe  right  to  kc- 

ject  to  duties,  or  from   some  fraudu-  and  bear  arms,  is  a  restriclioi)  upon  L 

t  motive."     The  fraudulent  removal  powers  of  the  nacidnal  government  onl 

n  (be  storehouses  ■greed  upon  by  tbe  and   not   upon   Slate   legislation.      Tl 

ector  and  the  importer,  by  some  per-  statutes  prohibiting  the  carrying  of  CO 

other  than  (be  claimants,  who  were  cealed,  dangerous,  and  deadly  weapo: 

I  J>d<  purchasers,  and  wilhom  their  upon   the  person,  and  the  exhibition 

iwledge  and  consent,  is   not   such   a  the   same,  and   the   Cftrrying  of  dead 

cealment.      U.    S.  v.    350  Chests  of  weapons  when  intoxicated,  is  a  reaso 

I,  13  Wheat.  (U.  S.)  486.  able  regulation  to  which  the  ciliienmL 

Concealed"  in  statutes  making  it  a  yield,  and  is  a  valid  exercise  of  the  1^ 

demeanor  to  carry  concealed  deadly  laiive  power.     Stale  v.  Shelby,   90  M 

ipons,  means  "  wilfully  or  knowingly  303. 

ered  or  kept  from  sight."     Owen  i'.  The  Texas  statute  relative  to  carry jj 

le,  31  Ala.  387.     "So   hidden   from  deadly  weapons  does  not  operate   as 

eral  view  as  to  put  others  oS  their  prohibition  of  carrying  weapons,  but 

'  "  "  "  ■ '  "  .  regulation  of  the  manner  of  carryi 
hem.  The  carrying  a  pistol  is  not  neci 
arily  an  offence,  though  ii  becomes  o 

L  33g.  when  the  weapon  is  carried  under  t 

.  deed  which   has  been  recorded  ac-  circumstances  or    in   the   manner    pi 

]ing  to  law  cannot  be  said  to  be  con-  hibited.     Lewis  v.  State,  3  Tex.  App   '. 

ed.     Dick  V.  Balch,  8  Pet.  (CJ.  S.)  30.  Some  authorities,  however,  hold  tt 

.  State  V.  Speller,   86  N.   Car.    697;  actsprohibiling  the  carrying  of  conceal 

:e  V.  Jnmel,  13  La.  Ann.  399;  Slate  weapons  are  unconstitutional.     Bliss 

Smith,    tl   La.    Ann.   633;   Stale   v.  Com.,  3  Lilt.  (Ky.)  90;  Simpson  v.  Sta: 

indler,   s   La.   Aon.   4891   Wright  v.  5  Yerg.  (Tenn.)  356. 

n.,  77  Pa.  St.  470;  Sute  f .  Wilforth,  So  is  a  provision  in  a  statute  providi 

Mo.  ssBi  State  v.  Hopper.  4  Western  for   the  forfeiture  of   a  weapon  upon 

>r.   (Mo.)   2761    State   v.    Mitchell,   3  conviction  of  carrying  the  same  in  vio 

ckf.  (Ind.)    339:    Walls    v.   Stale.    7  tion  of  the  statute  unconsiitmional.    J< 

ckf.  (Ind.)  573;  State  v.  Reid,  t  Ala.  nings  v.  Stale,  s  Tex.  App.  298;  Leath' 

;  Owen  v.  Slate,  31  Ala.  387;  Andrews  wood  v.  State,  6  Tex.  App;  344;  Hud 

itate.  3   Heisk,  (Tenn.)  165:  s.  c.  8  burgh  v.  Stale,  38  Tex.  535. 

.  Rep.  8;  Aymette  v.  Slate,  a  Humph.  Although  a  statute  prescribes  a  peoa 

nn.)  154;  State  v.  Wilburn,  7  Baxt.  for   tbe   offence   of    carrying   conceal 

nn.)  57>  Haynes  v.  State.  5  Humph,  weapons,   a    municipal    ordinance   m 

nn.)  120:  State  v.  Buiiard,  4  Ark.  iS;  provide  a  punishment  for  the  same 

!  V.  Stale.  31  Ark.  455;  s.  c.  35  Am.  fence.     Linnens  City  v.  Dusky,  i  We 

).   556;  Haile  v.  Staie.  38  Ark.  564:  Repr.  (Mo.)  331. 

1  V.  Slate,  S3  Ga.  473;  Stockdale  v.  A  municipal  ordinance  forbidding  1 

te,  33  Ga.  33j;  Munn  v.  State,  I  Ga.  carrying  of  concealed  weapons  is  not 

;  tCillet  V.  Slate,  33  Ga.  391;  Alford  conflict  with  a  general  law  which  mal 
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r  weapon   must 

consequently  be  en- 

ly  out  of  sight. 

Stoekdale  ti.  Sute, 
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8.  What  Weapons  IndudedL — Most  statutes  specify  the  weapons 
included  in  the  prohibition.  Pistols,  dirks,  butcher  or  bowie  knives, 
stilettos,  daggers,  a  sword  or  spear  in  a  cane,  brass  or  metal 
knuckles,  razors,  slungshots,  are  generally  included.^ 

an  exception  for  those  whose  lives  are  ence  of  what  metal  it  was  made.     Patter- 
threatened.     Linnens  v.  Dusky,  19  Mo.  son  v.  State,  3  Lea  (Tenn.),  575. 
App.  20.  A  statute  making  it  indicuble  for  one 

1.  State  V.  Duzan,  6  Blackf.  (Ind.)  31;  to  carry  concealed  about  bis  person  any 

English  V,  State,  35  Tex.  493;  s.  c,  14  '*  pistol,    bowie-knife,    razor,    or   other 

Am.  Rep.  374.  deadly  weapon  of  like  kind,"  embraces 

In  Arkansas  it  has  been  held  that  the  a  butcher's  knife.  The  words  "  other 
legislature  may  to  some  extent  regulate  deadly  weapons  of  like  kind'*  imply  sim- 
the  mode  and  occasion  of  wearing  war  ply  similarity  in  the  deadly  character  of 
arms,  but  to  prohibit  the  citizen  from  weapons,  such  as  can  be  conveniently 
wearing  or  carrying  a  "war  arm,"  except  concealed  about  one's  person,  to  be  used 
upon  his  own  premises  or  when  on  a  as  a  weapon  of  ofifence  and  defence, 
journey,  or  when  acting  as  or  in  aid  of  State  v.  Erwin,  91  N.  Car.  545.  See 
an  officer,  is  an  unwarranted  restriction  State  v.  Hall,  3  West.  Repr.  (Mo.)  290, 
upon  his  constitutional  right  to  keep  and  where  a  pair  of  **  brass  knucks"  was  con- 
bear  arms.  Wilson  V,  State,  33  Ark.  557;  sidered  to  be  a  dangerous  weapon. 
Fife  r.  State,  31  Ark.  455;  s.  c,  25  Am.  It  has  been  held  that  a  pistol,  to  come 
Rep.  556;  Holland  v.  Sute,  33  Ark.  560.  under  the  prohibited  weapons,  need  not 
And  see  Aymette  v.  State,  2  Humph,  be  one  in  perfect  order,  and  ready  to  be 
(Tenn.)  158;  Andrews  v.  State,  3  Heisk.  discharged  or  used  as  a  weapon.  A 
(Tenn.)  165;  s.  c,  8  Am.  Rep.  8;  Page  pistol,  tlfe  tubes  of  which  were  battered 
V,  State.  3  Heisk.  (Tenn.)  '198;  English  and  the  lock  so  much  out  of  order  that  it 
V.  State,  35  Tex.  493;  s.  c,  14  Am.  Rep.  could  not  be  discharged  by  the  trigger, 
374.  was  held   to  come  under    the   statute. 

In  Andrews  v.  State,  3  Heisk.  (Tenn:)  Atwood  v.  State,  53  Ala.  508.     And  also 

165;  8.  c,  8  Am.  Rep.  8,  it  was  held  that  a  pistol  of  which  the   mainspring  was 

a  revolver  belongs  to  the  **  arms  of  war,"  broken,  and  which  was  so  disabled  that 

and  therefore  a  statute  prohibiting  the  it  could  not  be  discharged  in  the  usual 

carrying  of  a  revolver  to  be  unconstitu-  way.      Williams  v.   State,  61  Ga.  417. 

tional.    See  Puryearv.  State,  44  Ga.  221.  But  compare  Evins  v.  State,  46  Ala.  88, 

No  doubt  in  time  of  peace  persons  where  it  was  held  that  the  statute  did  not 

might  be  prohibited  from  wearing  war  cover  a  pistol  which  had  no  niainspring 

arms  to  places  of  public  worship,  or  elec-  or  other  necessary  machinery  of  a  lock, 

tions,  etc.     Andrews  v.  State,  3  Heisk.  the  hammer  and  cock  of  which  were  dis- 

(Tenn.)  182.  connected  and  loose,  and  the  nipple  or 

The  provision  of  a  statute  which  makes  tube  of  which  was  not  touched  by  the 

it  an  offence  to  carry  concealed  knives,  hammer  when  down,  and  which  could 

which  in  form,  shape,  or  size  resemble  not  be  discharged  by  a  cap  on  the  tube, 

bowie-knives,  is  not  void  on  the  ground  The  court  said:  "  It  is  not  enough  that 

that  it  is  too  indefinite  to  be  safely  exe-*  it  has  a  stock  and  a  barrel,  and  may  be 

cuted.      Haynes    v.    State,   5    Humph,  loaded  and  fired  off  by  a  match  or  in 

(Tenn.)  120;  Sears  v.  State,  33  Ala.  347.  some  other  such  way." 

The  words  **deadly  weapons,"  as  used  One  who  conceals  on  his  person  the 
in  the  Kentucky  statute,  are  not  restricted  various  parts  of  a  pistol,  incapable  of  use 
to  such  weapons  or  instruments  as  are  while  thus  separate,  but  capable  of  being 
made  or  designed  for  offensive  or  defen-  readily  put  together  and  becoming  effec- 
sive  purposes,  or  for  the  destruction  of  tive  as  a  pistol,  is  guilty  of  carrying  con- 
life  or  the  infliction  of  injury,  but  they  cealed  weapons.  Hutchinson  v.  State, 
include  any  deadly  weapon  by  which  a  62  Ala.  3;  s.  c,  34  Am.  Rep.  i.  Compare 
person  may  be  wounded  by  cutting  or  Cook  v.  State,  11  Tex.  App.  19,  where  it 
stabbing,  as  a  chisel.  Com.  v,  Branham,  was  held  that  all  the  essential  parts  must 
8  Bush  (Ky.),  387.  be  in  the  possession  of  the  party  carry- 
On  the  trial  of  one  for  unlawfully  carry-  ing  the  pistol,  and  that  carrying  a  pistol 
ing  "brass  knucks."  it  was  proved  that  without  a  cylinder  is  not  unlawful, 
the  knucks  were  made  of  lead.  Held,  A  pistol  need  not  be  loaded  to  come 
that  "brass  knucks"  was  used  as  the  within  the  statute.  State  v,  Duzan,  6 
name  of  a  weapon,  and  it  made  no  differ-  Blackf.  (Ind.)  31;  Ridenour  v.  State,  65 
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carried  Abont  the  Perion. — Where  a  statute  makes  it  an  olTei 
nceal  a  weapon  "  about  the  person,"  it  will  be  sufficient  if  i1 
laled  near,  in  close  proximity  to  the  person,   within    con 

control  and  easy  reach  so  that  it  can  be  promptly  used.^ 
Vhat  is  Concealment. — Where  a  statute  prohibits  only  the  cai 
[  "  concealed  "  weapons  the  word  "  concealed  "  means  wilfu 

:nowingIy  covered  and  kept  from  sight. 

:i;  Gamblin  I'.State,  45  Miss.  65S;  the   defendant.     State   v.    Rocen.   S6 

'.  Wardlaw,  43  Ark.  73.     But  see  Car.   701;   Sule  v.  Gilbert,  87  N.   ( 

.  Stale,  34  Ark.  448.  where  il  was  527:  Slate  v.  McManui,  89  N.  Car.  5 

tiat  10   coTisiiiute   the   offence   of  On  trial  of  an  indictment  for  carr; 

g;  concealed   weapons,   under  the  a  weapon  concealed,  it  was  shown   1 

,  Ihe  implement  must  be  carried  defendant  had  two  pistols  buckled  aro 

he  person,  to  be  always  accessible  him  without  scabbards  and  naked  c 

in  fighl,  and  so  hidden  from  gen-  bell,   on   the    outside    o(    bis    cloth: 

:w  as  to  put  others  oS  iheir  guard.  AVi^,  that  the  presumption   of  cone 

Elol.  not  loaded,  or  untie  for  use,  mcnt  raised  by  the  staiute  was  rebut 

buls  the  presumption  that  it  was  and  the  defendant  not  guilty.     Stale 

as  a  weapon.     If  a  pistol  be  worn  Roten,  86  N.  Car.  701. 

led,  the  jury  may  presume  thai  it  A  charge  which  assumes,  as  a  (act, 

ided  and  worn  as  a  weapon.      BuC  "there  is   no   proof   as    to    whether 

a  presumption  of  fact,  and  not  of  witness  looked  to  see  whether  the  dcfi 

id  may  be  rebutted  by  proof.  ant  had  a  pistol  or  not,"  when  tbe 

3   held   where   a   pistol   was   con-  n ess  had  testified  that  he  passed  wii 

in   a   basket   on   the   defendant's  a  few  feet  of  the  defendant,  while  I) 

llale  !>.  McManus,  89  N.  Car.  555.  on  the  ground  drunk,  "  but  did  not  ex 

:rson  who  being  in  the  room  of  ine  him."  is  properly  refused;  nor  c< 

r  In  which  there  are  several  per-  it  be  affirmed,  as  matter  of  law.  chat 

IS  a  pistol  in  his  vest-pockel,  and  less     the    witness,     while    passing 

for  knowingly  covers  or  keeps  it  "looked  to  see  whether   the   defenc 

ight.  violates  the  statute,     Owen  had  a  pistol  or  not,  there  could  be  m 

e,  31  Ala.  3S7.  ference   that   the   pistol   was   then    1 

arge  that  a  person  carried  a  pistol  ccaled,"  which  another  witness  saw  ir 

his  persoD  is  supported  by  proof  hand  a  short  time  previously.     Farlc 

!  carried   it  in  hii  hand.     Wood-  Sute,  72  Ala.  170. 

.  State,  s  Tex.  App.  396.  In  a  prosecution  lor  carrying  concei 

wen  V.  Slate,  31  Ala.  387.  weapons,  the  evidence  showed  that 

sufficient  if  it  is  so  covered  that  it  defendant   was   watching  a  water-mi 

en  from  ordinary  observation,  al-  patch,  which  bad  been  previously  dc 

it  may  have  been  discovered  by  dated,  until  ber  father  and  brother  shi 

ispection.     Jones  v.  State,  51  Ala,  return  from  a  school  meeting  to  wl 

ite  v.  Johnson,   16   S.  Car.    1B7;  they  had  gone;  that  she  took  a  revo 

V.  Stale.  13  Fla.  135.  from  the  house  with  ber,  carrying  i 

:onstitute  the  oflence  of  carrying  her  hand,  in  the  box  in  which  it  had  t 

Eated  weapon,  it  must  be  worn  or  purchased;  that,  while  at  the  melon  pa 

sc  that  persons  near  enough  to  she  heard  her  father  and  brother  con 

if  it  WEis  Dot  concealed,  cannot  see  home  and   some   men   following   Ih 

ordinary  observation.      Street  v.  threatening  to  beat  her  brother;   that 

>7  Ala.  87.  look  the  revolver,from  the  ground  wt 

k  pistol  carried  in  the  belt  with  the  it  bad  been  lying,  and.  carrying  it  in 

t  part  exposed  is  carried  openly  hand,  went  to  her  brother's,  rescue 

such  statute.     Stockdale  v.  State,  succeeded  in'  getting  him  away  from 

335:  Killett  V.  Stale,  33  Ga.  393.  men;  that   the  ^volver  was  at  no  t 

t  Sutton  V.  State.  11  Fla.  135,  concealed,  unless  it  was  when  the  defi 

ttol  partly  stuck  in  a  pocket  and  ant  folded  her  arms  al  the  scene  of 

sxposed  is  a  "  concealed  "  weapon  turbance.      Held,  that  the  evidence  i 

the  meaning  of  the  statute.     Slate  not  make  a  case  against  the  defent 

.  37  La.  Ann.  359.  for  carrying  concealed  weapons.     Sn 

possession  of  a  weapon  is  frima  v.  State,  69  Ind.  140. 

ividence   of   its   concealment,  but  One  accused    of   carrying    concci 

'idence  may  be  rebutted  by  proof,  weapons  cannot  show  that  be  was  in 

irden  of  proof  is,  however,  upon  habit  of  carrying  the  weapon  openly, . 
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5.  Statutory  Ezemptiont. — The  statutes  generally  exempt  some 

specially    designated    persons,*  as    travellers,*    officers'   of    the 

had  it  concealed  only  at  the  time  charged,  weapons,  to  lyit,  a  bowie-knife  and  also 

Washington  v.  State.  36  Ga.  242.  a  dirk  or  dagger/*  it  is  not  necessary  in 

Where  on  the  trial  of  one  indicted  for  order  to  conviction  to  prove  that  he  car- 
carrying  concealed  weapons  evidence  ried  both  a  bowie-knife  and  a  dirk  or  dag- 
was  given  of  his  having  been  seen  once  ger.  Proof  that  he  carried  either  is  suf- 
before  wearing  such  weapon  under  cir-  ficient.  Com.  v,  Howard,  3  Mete.  (Ky.) 
camstanees  which  implied  that  such  was  407. 

his  general  practice,  he  was  convicted,  On  a  trial  upon  an  indictment  for  car- 

and  the  judgment  aflSrmed.  ^Hicks  v^  rying  a  deadly  weapon  one  witness  swore 

Com.,  7  Grate  (Va.)  597.  that  during  a  quarrel  between  him  and 

Where  the  carrying  of  arms  in  an  open  the  defendant  he  saw  a  pistol  about  the 

manner  is  not  prohibited,  and  such  privi-  person  of  the  latter.    Another  witness 

lege  is  abused,  the  party  abusing  it  will  swore   that  he  saw  no   pistol;  that  he 

be  liable  to  an  action  at  common  law.  looked  sharp  and  must  have  seen  one  if 

State  V.  Roten,  86  N.  Car.  701.  the  defendant  had  it  about  his  person. 

The  o£fence  of  riding  or  going  armed  Held^  that  both  witnesses  may  have  sworn 

with  unusual  and  dangerous  weapons,  to  truthfully,  but  that  the  preponderance  of 

the  terror  of  the  people,  is  an  offence  at  the  evidence  was  in  favor  of  the  positive 

common  law,  and  is  indictable.     A  man  evidence  of  the  prosecutor.     Fitzgerald 

may  carry  a  gun  for  any  lawful  purpose  v.   State,  12  Ga.  213;  Haskew  c/.  State, 

of  business  or  amusement,  but  he  cannot  7  Tex.  App.  107. 

go  about  with  that  or  any  other  danger-  Carrying  a  navy  pistol  in  a  scabbard 

oas  weapon  to  terrify  and  alarm,  and  in  on  a  saddle  while  riding  along  a  public 

sach  manner  as  naturally  will  terrify  and  road  is  a  violation  of  a  statute  prohibiting 

alarm  a  peaceful  people.     It  is  the  wick-  carrying  an  army  pistol  otherwise  than 

ed  purpose  and  the  mischievous  result  openly  in  the  hands.     Barton  v.  State,  7 

which  essentially  constitute  the  crime.  Baxt.  (Tenn.)  105. 

Sute  V,  Huntley,  3  Ired.  L.  (N.  Car.)  1.  Exp,   Boland,   11   Tex.  App.   159; 

418.  Reynolds  v.  State,  i  Tex.  App.  617. 

Go  the  trial  of  a  defendant  charged  8.  TraTallen. — A  traveller  under  the 

with  carrying  a  concealed  deadly  weapon  statute  is  one  who  goes  a  distance  from 

the  concealment  alleged  is    a    material  home  beyond  the  circle  of  his  Acquaint- 

fact,  and  unless  proved  a  conviction  can-  ances.     It  must  be  without  his  ordinary 

not  be  sustained.    Ridenour  v.  State,  65  habits,  business,  or  duties.     Gholson  t/. 

lod.  411;  Smith  v.  State,  69  Ind.   140;  State,  53  Ala.  519;   s.  c,  25  Am.  Rep. 

Burst  V.  Sute,  89  Ind.  133,  134;  State  v,  652. 

Johnson,  16  S.  Car.  187.  But  the  length  of  the  distance  travelled 

Where  there  is  any  evidence  tending  is  immaterial.     Lockett  v.  State,  47  Ala. 

to  show  that  the  weapon  was  not  con-  42.    In  this  case  a  passenger  on  a  railway 

cealed,  it  is  error  to  refuse  to  charge  the  train  for  the  distance  of  28  miles,  seeking 

jary  on  request  that  they  must  acquit  employment,  was  held  to  be  travelling, 

the  defendant  unless  they  are  convinced  One  making  a  two  days'  journey  on  a 

from  all  the  evidence  that  he  did  carry  river  raft  is  a  traveller.     Baker  v.  State, 

it  concealed  about  his  person.    Jones  v»  49  Ala.  350. 

State,  51  Ala.  16.  One  travelling  in  the  neighborhood  of 

To  justify  a  conviction  on  the  charge  his  house,  although  in  another  county,  is 
of  carrying  concealed  weapons  there  not  a  traveller  under  the  statute.  Smith 
should  be  certainty  in  proof,  such  as  v.  State,  3  Heisk.  (Tenn.)  511. 
would  amount  to  that  which  is  morally  Nor  a  person  daily  returning  to  his 
certain.  A  conviction  upon  the  following  home  in  the  country  from  his  business  in 
evidence  was  held  to  be  void:  *'  I  saw  the  city.  Eslava  v.  State,  49  Ala.  35s. 
a  belt  around  the  waist  of  defendant.  I  One  who  is  going  from  home  by  the 
>aw,  underneath  the  coat  of  defendant,  highway  to  a  definite  ^point  far  enough 
what  I  took  to  be  the  handle  of  a  pistol,  distant  to  carry  him  beyond  the  circle  of 
It  did  not  look  like  the  handle  of  a  knife,  his  neighbors,  and  to  detain  him  through- 
bat  like  the  handle  of  a  pistol.  Would  out  the  day,  and  not  within  the  routine 
oot  swear  that  what  I  saw  was  a  pistol."  of  his  daily  business,  is  upon  a  journey 
Smith  V.  State,  10  Tex.  App.  420.  within  the  meaning  of  the  exception  in 

Under  an  indictment  charging  that  the  the  sutute  against    carrying  weapons. 

defendant   ourrled    "  concealed    deadly  Davis  v.  State,  45  Ark.  359. 
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ms  who  are  threatened  with  bodily  harm*  or  who  are 
premises,'  from  the  operation  of  the  statute.* 

iX^-NrUi  I.  3.  d«^4  uri  txAi/H  ti]  mni  414.} 

rge  given   by  a  statute   to  fence,  or  even  from  c»rrying  Ihem  fr 

m  concealed  about  the  per-  place  to  pluc  for  an  innocent  purpc 

veiling  begins  nhen  one  is  Maznell  v.  Stale,  3B  Tex.  iia. 

A  a  journc)',  and  continues  In  a    prosecution    (or    carrying   c 

lies  home.     Colter  v.  State,  cealed  weapons  the  evidence  shoired  I 

in  fliia  case  the  accused  was  at  the  time  of  the  alleged  offence.  1 

ipraperly  convicted  for  car-  before  and  since,  the  defendant  resii 

ealcd  weapon  while  i^turn-  in  P.  county,  was  extensively  cngage< 

r  his  own  residence,  from  a  (he  stave  business,  having  slaveyardi 

I  which  had  taken  him  some  various  places  in  that  and  an  adjoin 

I  his  home.  county,  that  he  travelled  from  his  r 

g"  and  "  selling  out  on  a  dence  in  a  buggy  to  and  from  these  ! 

used  in  the  statute  in  the  eral  places  in  attending  to  his  said  b 
ness,  and  was  so  engaged  three  foui 
of  his  time.     On  the  day  of  the  allc 

rmine  the  distances   which  ofience,  while  traveltitig  in  his  busin 

riic  the  act  as  a  journey  or  he   stopped.  33   miles   distant   from 

» traveller.     Much  must  de-  home,   at   a   picnic    in   P.   county, 

circumstances  of  each  par-  while  there  made  a  harmless  exhibi 

The  fact   of    leaving    the  of  a  pistol  to  one  person,  and  then 

1  of    one's    immediate    ac-  placed  it  in  his  pocket.     Neld,  that 

and   friends,   going  among  defendant  was    a    traveller    within 

d,  possibly,  the  purpose  and  meaning  oE  the  statulc.  and  the  evidi 

w,  are  circumstances  to  be  insufficient  to  iDstain  a  conviction.  B 

the    jury    in    determining  v.  State.  89  Ind.  133, 

Icfendani  was  travelling,  or  I,  Ottewt  of  th«  Lftw. — Irvine  v.  Si 

n  a  journey,  so  as  to  excuse  iB  Tex.  App.  51;  Summcrlin  v.  Stal 

of  weapons  cohccaled  about  Tex.  App.  444;  Rainey  v.  State,  S  ' 

There  may  be  cases  so  plain  App.  63;  Snell  v.  State,  4  Tex.  App. 

liding  judge  may,  as  matter  Though  not  technically  a  peace-o£ 

let  the  jury  that  the  defend-  or  a   policeman,   a   sergeant   or   un 

as  not  travelling  or  setting  officer    in    the   penitentiary   service 

irney.     But   when  the  only  while  in  charge  of  a  convict  camp 

the  case  was.  that  defendant  engaged  in  duties  incidental  thereli 

lut  by  railroad  to  a  place  in  "civil  officer  engaged  in  the  discharj 

ity,  distant  by  railroad  forty  official  duty,"  within  (he  meaning  ol 

f  dirt  road  twenty  miles,  and  Code,  and  as  such  is  expressly  exe 

irgcd  the  jury  Ibis  was  not  from  amenability  for  carrying  a  pi 

on   a  journey,    heU,   error.  Carmichael  v.  Slate,  II  Tex.  App.  a 

ate.  6S  Ala.  41.  To  give  an  officer  (he  benefit  o( 

a    traveller    was   "upon    ■  exemption  of  the  statute  against  carr 

the  spirit  of  the  law  against  a   pistol,  he  must   produce  the  pro 

cealed  weapons,  while  slop-  under  which  he  claims  to  have  aciet 

wn  on  bis  way.  is  a  question  a  certified  copy  thereof,  if  in  exisle 

upon  all  the  circumstances  Beaslev  v.  State,  5  Lea  (Teon.).  705. 

His  intent   governs,  and  The  exemption  only  applies  in  (: 

L  of  fact   is,   nas   he  really  of  an  officer  while  actually  engage 

hfs  journey,  only  slopping  executing  process,  or  searching  for 

orary   purpose,   or    had    he  arresting  criminals.     Miller   v.   Stal 

ilay  awhile,  mingling  gener-  Baxt.  (Tenn.)  450:   Bremer  v.  Stal 

citizens,  either  for  business  Baxt.  (Tenn.)  446;    State  r.   Hayne 

Carr  v.  Slate,  34  Ark.  448.  N,  Car,  615;  Stale  v.  Wisdom.  84 

ng   through  a  couniTy  at  a  177. 

miles  a  day  with  cattle  to  The   provisions  o(    the   act  of    I 

traveller.     Rice  v.  State,  10  making  il  lawful, for  officers  and  pc 

88.  men,  under  proper  circumstances,  t 

act  prohibiting  the 'carrying  armed,   does   not  extend    to  a    pr 

Mpons  was  not  intended  to  detective,  appointed  by  a  mayor,  u 

ons  travelling  in  buggies  or  a  city  ordinance  clothing  him  with  p< 

lon  the  public  highway  from  to  ferret  out  felonies  and  make  a>i 

i  in  their  vehicles  for  self-de-  if  he  had  no  warrant  or  capias  ai 
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time  he  carried  the  pistoL      Horn  v.  bama,  was  admissible.     Hardin'cf.  State, 

State,  6  Lea  (Tenn.),  335.  63  Ala.  38. 

A  person  summoned  by  an  officer  to  That  defendant's  life  was  in  danger 
attend  him  as  one  of  the  posse  to  assist  was  held  not  to  be  a  defence  for  carrying 
in  the  execution  of  a  search  warrant  a  weapon  near  an  election  poll.  Living- 
cannot  be  convicted  for  carrying  deadly  ston  v.  State,  3  Tex.  App.  74. 
weapons  while  thus  employed,  though  In  a  prosecution  for  carrying  a  con- 
be  may  in  company  with  the  officer  and  cealed  pistol,  the  defence  being  that  the 
while  under  his  orders  have  gone  in  a  defendant  had  been  threatened  with,  and 
direction  which  he  was  not  required  to  had  good  reason  to  apprehend,  an  at- 
go  in  executing  the  process.  O'Conner  tack,  it  is  not  permissible  for  him  to 
p.  State,  40  Tex.  ay.  show   that  a  person  to  whom  he  had 

Bot  a  tax  collector,  while  engaged  in  spoken  of  the  threat  advised  him  to  arm 

distraining  property  from  taxes,  can  be  himself.     Berney  v.  State,  69  Ala.  233. 
indicted  for  carrying  a  pistol.     Gayle  v.        To  make  out  a  threatened  or  appre- 

State,  4  Lea  (Tenn.),  466.  bended  attack,  as  a  defence  to  a  prosecu- 

I.  Tkraatsned  with  Bodily  Harm. —  tion  for  carrying  concealed  weapons,  the 
Carrying  a  pistol  concealed  in  violation  defendant  offered  in  evidence  a  letter 
of  a  statute,  even  for  self- protection,  is  written  by  the  prosecutor  to  the  chief  of 
Qot  excused  by  a  communication  of  _  police,  in  which  the  writer  stated  **  that 
threats  of  violence  made  against  the'  he  did  not  wish  to  violate  the  law,  nor  to 
defendant.  State  v.  Speller,  86  N.  Car.  be  arrested  for  violating  the  law,  but 
697.  See  Carroll  v.  State,  a8  Ark.  99;  s.  that  he  understood  the  defendant  had 
c,  18  Am.  Rep.  538;  Coffee  v.  State,  4  made  threats  against  him,  and  was  there- 
Lea  (Tenn.),  245.  fore  carrying  a  pistol  concealed  about 

Reasonable  ground  to  apprehend  an  his  person."    Held^  that  the  contents  of 

attack  at    a   (Singerous    locality  which  the  letter  could  not  t>e  garbled  by  the 

defendant  visited  about  daybreak  will  defendant,  but  must  be  taken  altogether 

not  be  a  sufficient  excuse  for  carrying  a  as  written;  and  that  the  court  properly 

concealed  weapon  procured  for  that  visit  refused  a  charge,  requested  by  him,  to 

late  in  the  day  at  a  locality  not  shown  to  the  effect  "that  what  was  said  in   the 

be  dangerous.     Chatteaux  v.  State,  53  letter  about  any  threats  made  by  him 

Ala.  388.  could  not  be  considered  by  the  jury  as 

Evidence  that  defendant  had  been  shot  evidence."     To  make  out   the   defence 

at  by  strangers  more  than  two  years  ago,  of  a  threatened  or  apprehended  attack, 

aod  that  ever  since  he  carried  a  pistol  in  within  the  statutory  exception,  the  motive 

self-defence,  was  held  to  be  irrelevant,  (or  purpose)  of  carrying  the  weapon  roust 

Hopkins  V.  Com.,  3  Bush  (Ky.),  481.  be  defence  against  violence,  threatened 

In  Kentucky  it    has  been  held  that  or  apprehended.     If  offence  instead  of 

where  a  person  has  reasonable  grounds  defence — a  meditated  attack  on  another, 

to  believe  that  his  person  or  the  person  and  not  an  apprehended  attack  by  him — 

of  some  member  of  his  family  will  be  in  be  the  real  motive,  the  party  is  guilty  of 

immediate  danger  of  violence  or  crime  at  violating  the  statute;  and  as  bearing  on 

the  bands  of  another  whenever  that  per-  this  question,  the  conduct  and  declara- 

son  is  present,   then  he  may  lawfully  tions  of  the  accused  and  the  prosecutor, 

carry  concealed  weapons  whenever  and  duKng   an    altercation  and    subsequent 

wherever  he  has  reasonable  ground  to  rencontre  between  them,  out  of  which 

apprehend  that  he  will  encounter  such  the  prosecution  arose,  are  relevant  and 

person  and    be  exposed  to  the  appre-  competent  evidence.     To  establish  the 

hended   danger.      Bailey    v.  Com.,    11  defence  of  a  threatened  attack,  the  threat 

Bosh  (Ky.),  ^2.     See  Polk  v.  State,  62  must  be  real,  and  not  simply  apparent  or 

Ala.  237.  simulated;  but,  to  make  out  an  appre- 

In  a  trial  on  an  indictment  for  carrying  hended  attack,  it  is  sufficient  to  show 

concealed  weapons  it  was  proved  that  facts  which  may  convince  the  jury  that 

the  accused  had  previously  b^en  taken  he  had  good   reason  to  apprehend  an 

from  his  home  at  midnight  by  ceruin  attack — as  reports  of  threats,  believed  to 

armed  men,  and  that  he  received  notice  be  true,  though  not  true  in  fact;  hostile 

of  threats  made  by  them  to  do  so  again,  demonstrations;  preparations  for  attack, 

Sttd   that   they  had  no  scruples  about  real  or  apparent,  and  the  entire  conduct 

shooting  him.    Held^  that  evidence  that  of  the  parties.     Shorter  v.  State,  63  Ala. 

these  men  were  prowling  through  the  129,  citing  Baker  v.  State,  49  Ala.  350; 

coimtry,  armed  and  without  any  employ-  Eslava  v.  State,  49  Ala.  355:  Stroud's 

aent.  tcNaetimes  for  a  while  in  Georgia,  Case,  55  Ala.  77;  McManus  v.  State,  36 

dodgtiig  fa  and  out  of  the  Sute  of  Ala-  Ala.  285;  Mitchell  v,  Sute,  60  Ala.  26. 
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6.  The  Intent — The  implement  must  be  worn — that  is,  pla 
about  the  person,  and  carried  around  in  some  way,  to  be  at 
times  accessible.  If  it  is  merely,  and  in  good  faith,  being  tr 
ported,  to  be  repaired,  or  given  to  another,  or  for  purposes  of  tn 

or  any  other  object,  save   to   be  used  in  fight,  it  cannot  be  \ 
to  be  worn.' 

Under  a  stalule  prohibiting  the  carry-  as  a  tenant,  even  at  will   or  by  Bu 

ing  of  concealed  weapons,  the  ezccplion  ance,  or  an   agent  or  overseer,  or 

in  favor  of  a  person  "  being  threatened  one  else  who  is  vested  with  the  rigt 

with,  or  having  good  reason  to  appre-  dominion,  is  tbc  owner  of    land  wi 

hend  an  attack,"  was  construed  to  jusli-  the  meaning  of  the  statute  against  c: 

(y  ihe   carrying   o{   such  weapons  as  a  ing   concealed  weapon}.     A   mere 

mean*    of    defence    only   against    such  vant  or  hireling  who   is   found  wt 

threatened  or   apprehended  attack,  and  concealed  weapon  on   the  premise: 

not  as  a  means  of  offence  by  a  person  his  employer  is  not  on  his  own  pr 

who   intended   to    provoke    an    attack,  ses,  and  is  guilty  under  the  act.     £ 

though  he  had  been  threatened;  but,  to  v.  Tetry,  93  N.  Car.  585. 

make  out  this  jusiilicaiion,  it  was  suffi-  A  mere  contractor  and  supervise 

cient  for   the   defendant   to   show   such  the   erection   of  a   building  for  ano 

threats  or  apprehended  attack,   and  he  cannot  carryjn capons  about  the  buil< 

was  not  required  to  negative  an  offensive  as  upon  his  own  premises.     The  ex 

purpose  or  intention  on  his  part.     Col-  lion  in  the  statute  protects  only  eucI 

iicr  V.  State,  6S  Ala.  4^.  have  an   interest  or  estate  in   the 

3.  On  DctSndant'i  own  PrmlMt. — Un-  property  which  constitutes  the  prein: 

der  a  sutute  prohibiting  Ibe  carrying  of  Kinkead  v.  Stale,  dj  Ark.  536. 

weapons  "  publicly  or  privately,    it  was  4.  Bnrdea  of  Froot — Whether  the 

held  thai  it  makes  no  diRerence  whether  den  of  proof  thai  the  accused  comes 

the  offender  was  at  the  time  on  his  own  der  the  exceptions  under  the  siaEut 

farm   or   not,     Dycus  v.    Siaie.   6   Lea  on  the  defendant,  or  whether  the  im 

(Tenn.).   5B4.     See  Carroll  v.    Stale.  3S  mem  must  negative  the  exceptions, 

Ark.  99:  s.  c,  iS  Am.  Rep.  538.  Or  with-  question  on  which  the  decisions  are 

in  ibe  curiil^e  of  his  own  abode.     Har-  unanimous.     The  following  cases  de 

mar  v.  State,  69  Ala,  %l,i.  that  the   indiclmenl   must  negative 

Where  the  statute  excepts  the  carrying  exceptions  ;   Sla[e   v.  Clayton,  43    ' 

of  weapons  "  on  his  or  her  own  premises  410;  State  v.  Duke,  41  Tex.  45;;  Si 

or  at  bis  or  her  own  place  of  business,"  v.   Stale,  42  Tex.  464;  Young  v.   Si 

this  refers  only  to  a  particular  locality,  4a  Tex.  46a:   Leaiherwood   v.  Slat 

as  the   farm,  slore,  shop,  or   dwelling-  Tex,  App,   344;  Summerlin  v.   Stal 

!>lace,  but  does  not  authoriie  [he  carry-  Tex.  App.  444;  State  v.  Carter,  36  ' 

ng  of  concealed  deadly  weapons  while  89:  Hill  v.  State,  53  Ga,  473. 

hunting  for  stock  in  the  woods.     Baird  Others  decide  thai  the  burden  of  p 

V.  Bute,  38  Tex.  599-  "  on  the  defendant.     Stale  v.  Madi 

On  trial  of  an  indictment  for  carrying  74  Ind.  105:  Wiley  v.  Stale.  53  Ind. 

n  concealed  weapon  off  the  defendant's  State  v.  Williams,  S9  K.  Western  R 

own  premises,  Ihe  jury  found  specially  (Iowa)  Boi;    Stale    v.   Jackson,    i 

Ihat  defendant,  a  minor,  was  seen  with  (Tenn.),   680;    Beasley   c.  State,   5 

«  pistol  in  a  public  road  which  ran  over  (Tenn,),  70;;   Terriiory  v.  Bums,  q  . 

his  father's  land,  and  the  judge  ruled  he  Repr.   (Mont.)  433;   Com.  v.   McCl 

was   not   gui'ty-     tt'l^-    no  error.      In  ban,  9  Mete,  (Ky.)  8;   Swie  r.  Hedi 

contemplaiioQ  of  law  the  son  was  not  off  3   Western   Repr.   (Mo.)   591;    StAti 

his  own  premises.     Slate  v.  Hewcll,  90  Hayne,  88  N,  Car.  635. 

N.  Car.  705.  When  there  is  an  exception  la  tbc 

One  indicted   for  carrying  concealed  acting  clause  of   a  statute,  it    mnsi 

weapons  off  his  premises  cannot  defend  negatived  in  Ihe  indictment,  bat  wb 

himself  by  proving   that  he  carried  the  slatute  contains  provisos  and  except 

weapon  on  his  own  property  when  in  fact  in  distinct  clauses  it  is  not  necessai 

such   property  had   been   leased  to   an-  state  that  Ihe  defendant  does  not  c 

other,  and  Ihe  lease  gave  him  no  aulhor-  within  the  exceptions,  or  to  a^atiTt 

Ity  to  enter  thereupon,     Zallner  v.  Stale,  proviso  it  conuUns.     Wilson  «.  StMt 

ij  Tex.  App.  33.  Ark,  SS7- 

One  who  is  in  the  occupation  of  land  S.  Cacr  v.  Slue,  34  Aik.  44S ;  s.  c 
4U 
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Am.  Rep.  15 ;   Page  v.  State,  3  Heisk.  the  purpose  of  joining  in  a  chase  for  a 

(Tcfln.)  198.    But  see  Cutsinger  v.  Com.,  bear,  returning  the  pistol  soon  after  the 

7  Bosh  (Ky.),  392,  where  it  was  held  that  return  from  the  chase,  he  is  not  guilty  of 

one  who  carried  a  pistol  from  the  seller  going  armed  in  the  sense  of  the  law. 

to  the  purchaser  merely  for  the  sake  of  Moorefield  v.  State,  5  Lea  (Tenn.),  348. 

accommodation   was    guilty.     And    see  Proof  that  defendant  merely  pick^  up 

State  V.  Martin,  31   La.  Ann.  849,  and  a  pistol,  held  it  in  his  hands  for  a  few 

Walls    V,   State,    7    Blackf.   (Ind.)   572,  minutes,  and  then  replaced  it,  will  be  a 

where  it  was  held   that  the  motive  for  good  defence.     Brooks  v.  State,  15  Tex. 

carrying    the    pistol    was    immaterial.  App.  88. 

Morton  v.  State.  46  Ga.  292.  Where  one  finds  a  pistol  on  the  road 

If  one  carry  a  pistol  ofif  his  own  prem-  and  carries  it  home,  he  does  not  infringe 

ises,  concealed  about  his  person,  for  the  on   the  statute.     Mangum   v.  State,   15 

purpose  of  hunting,  he  is  guilty  of  a  vio-  Tex.  App.  362. 

lation  of  the  statute.     State  v,  Woodfin,  One  is  not  guilty  of  a  violation  of  the 

S7  N.  Car.  526  ;  Titus  v.  State,  42  Tex.  statute  prohibiting  the  carrying  of  con* 

578.  ccaled  weapons,  where  it  appears  that  he 

To  conceal  a  weapon  means  some-  had  a  pistol  in  his  pocket  for  the  purpose 
thing  more  than  the  mere  act  of  having  of  delivering  it  to  the  owner  who  had 
it  where  it  may  not  be  seen.  It  implies  ser^t  him  for  it.  The  facts  here  show 
an  assent  of  the  mind,  and  a  purpose  to  that  there  was  no  criminal  intent.  State 
so  carry  it  that  it  may  not  be  seen.  And  v.  Brodnax,  91  N.  Car.  543. 
to  hold  that  a  merchant,  who,  having  If  a  man  carry  a  deadly  weapon  con- 
just  purchased  a  pistol  with  a  view  to  his  cealed  about  his  person,  off  of  his  own 
trade,  and  in  carrying  it  from  one  store  premises,  for  the  purpose  of  trading  it 
in  a  town  to  another  for  the  purpose  of  off,  and  the  jury  believe  that  such  is  his 
having  it  packed  with  other  goods,  purpose,  he  is  entitled  to  an  acquittal, 
thoughtlessly  puts  it  in  his  pocket,  not  State  v.  Harrison,  93  N.  Car.  605. 
caring  and  not  thinking  whether  it  could  Carrying  a  pistol  to  or  from  a  repair 
be  seen  or  not,  is  guilty  of  a  criminal  shop  for  repairs  is  not  "  carrying  con- 
violation  of  the  laws  of  his  country,  is  cealed  weapons,"  even  though  he  fires  it 
more,  we  think,  than  was  ever  contem-  off.  Pressler  v.  State,  19  Tex.  App.  52; 
plated  by  those  who  fmmed  the  law  upon  s.  c.  53  Am.  Rep.  383. 
the  subject,  and  very  certainly  seems  far  The  statements  of  a  defendant  of  his 
removed  from  the  mischief  that  it  was  intended  use  of  a  pistol  at  the  time  he 
intended  to  remedy.  State  v,  Gilbert,  87  borrowed  it  of  the  witness,  and  a  like 
N.  Car.  527.  statement  when  he  exhibited  it  to  another 

Where  one  bought  a  pair  of  pistols,  witness,  were  admissible  in  evidence  as 

and  carried  them  from  the  store  to  an-  part  of  the  res  gesta.     Wilson  v.  State, 

other  store  to  buy  ammunition  for  them,  33  Ark.  557. 

and  thence  home,  it  was  held  not  to  be  An  indictment  for  being  armed  with  a 

a  violation  of  the  statute  for  want  of  any  dangerous  weapon  when  arrested   by  a 

criminal   intent.     Waddell   v.  State,  37  police  officer  on  a  warrant  must  aver  that 

Tex.  355  ;  Christian  v.  State,  37  Tex.  475.  the  arrest  was  lawful  or  that  the  officer 

Compare  Milliard  v.  State,  37  Tex.  358.  was  authorized    to    make  it.     Com.  v, 

A  letter  written  by  a  third  party  to  the  Doherty,  103  Mass.  443. 

chief  of  police,  stating  that  the  writer  In  an  indictment  charging  the  carrying 

"understood    that    the  defendant/  had  of  concealed  weapons  the  intent  need  not 

made  threats  against  him,  and  that  he  be  expressed.    State  t/.  Judy,  60  Ind.  138; 

was    consequently    carrying    concealed  State  v.  Swope,  20  Ind.  106 ;    Walls  v, 

about  his  person  a  pistol,**  was  held  to  be  State,  7  Blackf.  (Ind.)  572  ;  State  v,  Mc- 

competent  evidence  to  go  to  the  jury  to  Manus,  89  N.  Car.  555;  Pickett  v.  State, 

show  the  intentions  of  the  defendant.  10  Tex.  App.  290 ;  State  v.  Williams,  29 

Shorter  v.  State,  63  Ala.  129.  N.  Western  Rep'r  (Iowa),  801. 

One  who  had  to  use  a  pistol  in  a  part  Carrying  a  weapon   concealed  about 

he  had  to  play  in  a  school  exhibition  the  person  is  necessarily  an  act  contin- 

concealed  it  about  his  person  on  a  dif-  uous  in  its  nature  ;  and  where  it  appears 

ferent  day  from  that  on  which  the  exhibi-  that    the    defendant,   while    visitmg    a 

tion  was  to  take  place,  and  used  it  in  a  neighboring  plantation,  and  inviting  the 

personal    difficulty.     Held,  that  he  was  residents  to  a  dance,  exhibited  a  pistol 

not  entitled  to  an  acquittal  on  the  charge  at  two  houses  some  fifty  or  sixty  yards 

of  canying  concealed  weapons.   Preston  apart,  and  has  been  tried  and  convicted 

V.  Sute,  €1  Ala.  127.  (or  acquitted)  on  the  testimony  of   the 

When  a  person  twrrows  a  pistol  Jor  persons  at  onrof  the  houses,  he  cannqt 
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EXHT.    See    Attachment;  Fraud;   Insolven< 
Limitation  of  Actions  ;  Misrepresent ATIO^ 
fXHT  OP  BISTH. — In  England  and  the  United  Stc 
^  been  enacted  making  it  a  criminal  offence  to  con( 
a  child.     These  statutes  vary  in  many  essential  j 
must  be  construed  according  to  their  own  pecu 
i.     It  seems,  however,  that  their  general  intent  is 
ncealment  of  the  birth  of  a  bastard  child  upon  wl 
murder  could  have  been  committed  criminal.* 
iitntfls  the  Offence. — The  offence  being  purely  statuti 
:nts  in  the  indictment  must  be  strictly  followed, 
e  heavily  punishable  what  of  itself  is  nearly  or  qi 
nply  because  of  its  tendency  toward  an  unpro 
ice  the  interpretation  is  always  specially  strict.* 
lied  on  ihe  [egLLmony  of     been  convicied  upon  an  indictment 

0  saw  bim  ai  the  other    the  concealment  of  the  birth." 

I.  State,  7g  Ala.  v,^.  Upon   a   prosecution  for  this  offe 

1,  in  a  Elate  of  intoxica-  the    prosecutor,   after    establishing 

:    his    person   a  deadly  birtb  of  the  child,  must  prove  Ihe  si 

tj  of    but   one   offence,  burying  or  other  dispoaalof  adead  b 

shows  but  one  carrying  the  identity  of  the  body  with  that  ol 

:  and  place,  and  he  can-  child  so  born,  and  the  endeavor  to 

1  of  both  carrying  about  ceal  Ihe  birth.     In  general,  the  evid 
utiy  weapon  when  under  to  prove  the  first  point  will  also  ter 

intoxicating  drink,  and  establish  the  lasl. 
cealed  a  deadly  weapon.         Where   the   bill   for  murder  was 

90  Mo.  303.  found  by  the  grand  jury,  and  the 

CriiD.  Law,  §'900.    Sec  oner  was  tried  for  murder  on  the  < 

ites.  net's   inquisition,   it  was  held   that 

itatutes  make  the  offence  might  be  found  guilty  of  the  conccaln 

iling  the  "death." others  R.  v.  Maynatd,   Russ,  S  R.  340;  E 

ihe  child;  Ihe  idea  being  Cole,  3  Leach.  logs;  3  Camp.  371. 
e  of  murder.     Bishop  on         Upon  an  indictment  for  the  murd 

Ed.),  g  770.  a  child,   any  person,  on   failure  of 

f  concealing  the  birth  of  proof  as  to  the  murder,  may  be  now 

provided  against  by  the  vicled  by  the  slatijle  of  endeavorin 

,  which  was  repealed  by  conceal  the  birth.     Formerly  no  pe 

c.  5B.   The  latter  statute  but  the  mother  could  be  so  convii 

ed  and  the  offence   pro-  8.  v.  Wright,  g  C.  &  P.  154. 
g  Geo.  IV.,  c.  31.  sec.  14,         The  date  of   the  parent  statute  c 

taled;  and  now  by  the  34  Jac.  I.,  c.  37.  is  1623,  sufficiently  ear! 

I.  sec.  6a,  "  if  any  woman  be  common  Ian  in  most  of  our  St 

dof  a  child,  every  person  The  Pennsylvania  judges  do  not  inc 

,ny  secret  disposition  of  it  in  their  list;  but  Kilty  says  it  wai 

f  the  said  child,  whether  ceived  in  Maryland,  and  under  it  t 

before,   at.   or  after   its  were   in   early  times   numerous   coi 

to    conceal    the    birth  tions.     Bishop  on  Stat.  Crimes  (ad  1 

guilty  of  a  misdemeanor;  §  767, 

any  person  tried  for  the         S.   Bishop  on  Stat.  Crlines  (zd  Ed 

child  shall  Le   acquitted  7^- 

be  lawful  for  the  jury  by         Some  statutes  require  that  it  rousi 

iuch  person  shall  be  ac-  pear  that  the  child  was  born   alive, 

in  case  it  shall  50  appear  where  the  child  was  stillborn  there  i 

t  the  child  had  recently  crime.     Desty  Am.  Grim.  Law,  g  q 

ihat  such  person  did',  by  citing  Stale  ii.  Kirby.  37  Me.  3Q;  Sta 

losition  of  the  dead  body  Joiner,  4  Hawks  (N.  Car.),  350;  Sta 

ndeavor   to  conceal   the  Love,  I  Bay  (S.  Car.),  167;  Douglaa 

1  thereupon  the  GQurlmay  Com.,    S    Watts  (Pa.),    538;    Boylci 

ice  as  if  such  person  had  Com.,  3  S.  &  R.  (Pa.)  40;  Com.  c.  CI 
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3  Ashm.  (Pa.)  105;  Pennsylvania  v,  Mc-  living  was  found  in  the  thicket  in  a  ditch 

Kee,  Addis  (Pa.),  33.    See  also  State  v.  with  about  six  inches  of  water,  the  child 

ConQver,  fCvim,  L.  Mag.  233.  being  bruised  about  the  head  and  other 

Under  a  sutuie  providing  that  "if  a  parts  of  its  body,  it  was  held  sufficient 

woman  is  willingly  delivered  in  secret  of  evidence  to  convict  the  mother.     Peters 

the  issue  of  her  body,  which  would  be  a  v.  State,  67  Ga.  29.                                                    y 

bastard  if  born  alive,  and  conceals  the  An  indictment  against  a  mother  for 

death  thereof,  so  that  it  is  not  known  concealing  the  death  of  her.  child  must 

whether  it  was  bom  dead  or  was  born  allege  that  the  child  was  a  bastard.     Sul> 

alive  and  was  murdered,  she  shall  be  livan  v.  State.  36  Ark.  64.     See  Boylrs 

panisbed,'*    held^    that    if    the    child    is  t^.  Com.,  2  S.  &  R.  (Pa.)  43;  Douglass  t/. 

proved  to  have  been  born  dead,  although  Com.,  8  Watts  (Pa.),  535;  State  v.  Love, 

she  concealed   its  birth  she  cannot  be  I  Bay  (S.  Car ),  167;  State  v.  Joiner,  4 

convicted.    State  v,  Kirby,  57  Me.  30.  Hawks  (N.  Car,),  350. 

The  secret  burying  or  other  secret  dis-  Oonomtlmeiit. — Where      the     evidence                    • 
posal  of  the  body  of  a  dead  child,  born  was.  that  the  prisoner  had  been  delivered 
alive,  is  a  misdemeanor;    and   the  en-  of  a  child,  and  bad  placed  it  in  a  drawer, 
deavor  to  conceal  the  birth  of  such  child  where  it  was  found  locked  up,  the  drawer    ^ 
is  also  a  misdemeanor.     State  v.  Stewart,  being    opened    by  a    key    taken    from 
93  N.  Car.  539.  the  prisoner's  pocket,  the  court  directed 
Other  statutes  do  not  require  that  the  an  acquittal,  being  of  opinion   that  the 
child  should  be  bom  alive.     Bishop  on  former  statute  by  the  words  *'  buried  or 
Sut.  Crimes  (ad  Ed.),  §  774;  R.  v.  Corn-  otherwise  disposed  of"  contemplated   a 
wall,  Russ.  &  Ry.  336;  R.  v,  Wright,  9  final  disposing  of  the  body.     R.  v,  As^, 
(^.  &  P.  7S4;  R-  V-  Coxhead,  i  C.  &  K.  2  Moo.  &  R.  293.    So  where  the  prisoner 
623.  had  placed  the  child  in  a  box  in  her  bed- 
An  indictment  for  concealing  the  death  room,  held  that  the  disposing  of  the  body 
of  a  bastard  child  must  expressly  and  must  be  in  some  ^lace  intended  for  its 
distinctly  allege  the  child  to  be  dead;  but  final  deposit.     R.  v.  Bell,  MS.  2  Moo.  ft 
it  need  not  state  whether  the  child  died  R.   294.     These  authorities  have  since 
before,  at,  or  after  its  birth,  nor  how  the  been  overruled.      R.   v.   Goldthorpe.   % 
mother  endeavored  to  conceal  its  death.  Moo.  C.  C.  R.  244.     There  the  prisoner 
State  V.  Ellis,  43  Ark.  93;   R.  v.  Cox-  had  been  suspected  of  being  with  child, 
head,,!  C.  &  K.  623.  but  always  denied  it,  and  after  her  deliv-- 
An  indictment  against  a  woman  for  ery  persisted  in  denying  that  she  had 
endeavoring  to  conceal  the  birth  of  a  been  delivered,  but  on  being  pressed  by 
child,  of  which  she  has  been  delivered,  the  surgeon  who  examined  her,  she  con- 
by  secretly  burying  the  same,  will  be  fessed  that  the  child  was  between  the  bed 
good  if  it  follows  the  language  of  the  and  the  mattress,  where  it  was  discov- 
statute.    It  need  not  allege  any  specific  ered.     The  case  fiaving  been  reserved  the 
intent  on  her  part;  and  it  is  immaterial  conviction  was  affirmed.     The  point  was 
whether  the  child  was  still-bora  or  not  again  reserved  in  R.   v.  Perry,    Dears. 
Slate  V.  White.  76  Mo.  96.  C.  C.  R.  473;  24  L.  J.  M.  C,  137.     There 
It  seems  that  a  foetus  not  bigger  than  the  prisoner  placed  the  dead  body  of  the 
a  man's  finger,  but  having  the  shape  of  child  under  the  bolster,  with  the  inten- 
a  child,  is  a  "child"  within  the  statute,  tion  of  endeavoring,  as  far  as  she  could, 
R.  7.  Colmer.  9  Cox  C.  C.  506.     But  in  to  conceal  the  body  from  4he  surgeon,. 
R.  V.  Hewitt,  4  F.  &  F.  iioi.  it  was  left  but  with  the  intention  of  removing  it  else* 
to  the  jury  to  say  whether  what  the  pris-  where  when  an  opportunity  offered.  This 
oner  bad  concealed  was  a  child  or  was  was  held  by  the  court  to  be  disposing  of 
only  a  foetus.  a  dead  ^body  within  the  statute.     R.  v. 
It  has,  howerer.  also  been  held  thftt  the  Opie,  8  Cox  C.  C.  332.     Where  the  pris- 
foettts,  to  be  a  '*  child  "  under  the  statute,  oner  denied  to  her  mistress  that  she  was 
most  so  far  be  advanced  that  in  the  nat-  in  the  family  way,  but  told   the  doctor 
ural  course  of    things  it  must  have  a  she  had  been  confined  and  the  child  was 
cbloce  to  be  born  alive  and  to  live  after  in  a  box  in  her  bed-room,  and  the  child 
birth,  and  that  the  great  probability  is  was  found  in  a  box  with  the  lid  open  in 
(hat  under  seven    months    this  chance  her  bed-room,  it  was  left  to  the  jury  to 
does  not  exist.     R.  v,  Berriman,  6  Cox  say  if  they  thought  this  was  a  secret  dis- 
C.  C.  388;  R.  V.  Sleep.  9  Cpx  C.  C.  559.  position  of  the  body.     In  his  opinion  it 
Where  a  woman  went  in  great  pains  was  not.     R.  v.*Sleep.  9  Cox  C.  C.  559. 
^m  the  house  to  a  thicket  a  few  yards  Where  the  prisoner  put  the  dead  body  of 
ftway  and  remained  there  for  about  an  her  child  over  a  wall  into  a  field  where 
i^mr,  and  afterward  a  new-born  child  still  there  was  no  path,  this  was  held  to  be  a 
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OOVCE&H— COVCSBHED— COVCBBH&— The  verb  "  to  concern 
signifies  to  relate  or  belong  to  ;  to  affect  the  interest  of ;  to  be  of 
importance  to.^ 

heap,  but  behind  it,  so  that  it  was  hidden  An  indictment  for  concealing  the  birth 

from  the  passers-by  by  the  upper  part  of  of  a  child  must  expressly  allege  that  the 

the  heap,  semble^  that  the  evidence  did  child  is  dead.     R.  v.  Davis,  i  Russ.  C.  & 

not  support  the  indictment.      R.  v,  — ^,  M.  779;  R.  v.   Bell,  8  L.  R.  C.  L.  542; 

6  Cox  C.  C.  391.  Douglass  v.  Com..  8  Watts  (Pa.),  535. 

Although  the  fact  of  the  mother  having  No  one  but  the  mother  of  a  bastard 

placed  the  dead  body  of  her  newly-born  child  can  be  indicted  for  concealing  the 

child  in  an  unlocked  box  is  not  of  itself  birth  of  a  child,  except  when  another 

suffideot   evidence   of   concealment   of  person   is    indicted    together    with    the 

birth,  yet  all  the  attendant  circumsunces  mother.     In  such  a  case  a  person  other 

of  the  case  roust  be  taken  into  consider-  than  the  mother  can  be  convicted  of  atd- 

ation,  in  order  to  determine  whether  or  ing,  abetting,   assisting,   counselling  or 

not  an  offence  has  been  committed.     R.  procuring  the  commission  of  such  offence 

V,  Cook,  21  L.  T.  N.  S.  216.  upon  the  indictment  which  charges  the 

The  crime  of  endeavoring  to  privately  mother    with    the    offence.      State    v 

conceal  the  death  of  a  bastard  child  may  Sprague,  4  R.  I.  257;  R.  v,  Douglass,  7 

be  committed  although  the  facts  are  from  C.  &  P.  644;  R.  v.  Wright,  9  C.  &  P. 

necessity  made  known  to  some  one  who  754. 

is  requested  to  keep  them  secret.    State  To  sustain  the  indictment  the  body 

V,  Hill.  58  N.  H.  475.  should  be  fully  identified.    R.   v.  WU- 

But  it  has  also  been  held  that  even  the  Hams,  11  Cox  C.  C.  684. 

presence  of  an  accomplice  takes  the  case  1.  Covenant  not  to  bo  Ooneoniod  In  a 

oat  of  the  sutute.     R.  v.  Peat,  I  East  P.  Bosinois.— in     Hill     v.   Hill.    55    Law 

C.  228.  Times  (N.   S.),  769,  the  defendant  cov- 

The  words  of  the  statute  are  "any  se-  enanted,  so  k>ng  as  the  plaintiffs  should 

cret  disposition  of  the  dead  body;"  and,  carry   on   their   business,  not   to  **en- 

where  a  woman  deposited  a  child  while  gage  in  or  be  in  any  way  concerned 

alive  in  a  field,  and  there  left  it  to  die,  or  interested   in   any  similar  business 

and  the  dead  body  of  the  child  was  after-  within  ten  miles  of  the  Royal  Exchange." 

wards  found,  it  was  held  that  the  woman  Hild^  that  the  covenant  was  broken  by 

could  not  be  convicted  under  the  statute,  the  covenantor  being  employed  as  ser- 

R.  V.  May.  10  Cox  C.  C.  R.  448.  vant  in  such  a  business  at  a  weekly  sal- 

The  offence  of  conceaing  the  birth  of  ary.     Kekewich,  J.,   said:    "I    am  of 

a  bastard  child  contemplates  a  physical  opinion  that   the  words  '  concerned  in ' 

coocealmentof  the  child,  either  by  drown-  were  intended  to  cover  this  exact  case, 

iog  or  secretly  burying,  or  in  some  other  and  I  must  regard    them  as    meaning 

way.  and  therefore  the  acts  constituting  *  having  something  to  do  with  '  a  similar 

the  offence  must  be  stated  in  the  indict-  business.     H    the    defendant  has  that, 

ment.    Foster  v.  Com.,  12  Bush  (Ky.),  then  I  think  he  is  concerned  in  a  similar 

373;  R.  V.  Hounsell,  2  M.  &  Rob.  292.  business."    Under  a  statute  giving  costs 

Comport  Boyles  v.  Com.,  2  S.  &  R.  (Pa.)  to  the  prosecutor,  if  he  be  an  overseer 

40.  of  the  poor  or  other  civil  officer,  '*  who 

Where  it  appeared  that  the  body  of  a  shall  prosecute  upon  the  account  of  any 

bastard  child  would  have  t>een  buried  by  fact  committed  or  done,  that  concerned 

the  i>risoner  in  the  churchyard  but  for  him."  as    officer,   to    prosecute,    htld^ 

her  fear  to  provoke  her  father,  under  the  that  wherever   the  prosecution  was  for 

operation  of  which  she  conveyed  it  se-  the  good  of  the  public,  it  concerned  the 

cretljr  to  a  pond,  hetd^  that  the  case  did  officer  o  prosecute,  and  entitled  him  to 

not  fall  within  the  act.     R.  v.  Morris,  3  costs.     Regina  v.  Blank,  15  Ad.  &  Ellis 

Cox  C.  C.  489.  (M.  S.).  1060.     See  also  Regina  v.  Earl 

Mere  concealment  of  the  birth  of  a  Waldegrave,  2  Q  B.  (42  Eng.  C.  L.)  341. 
child  is  not  in  itself  criminal,  unless  the  In  Miller  v.  The  State,  48  Ala.  122, 
manner  of  the  concealment  brings  the  the  defendant  was  indicted  and  con- 
matter  within  the  mischief  of  the  law.  victed  for  being  interested  or  concerned 
Com.  9.  Clark.  2  Ashm.  (Pa.)  xos;  Penn-  in  the  keeping  or  exhibition  of  a  gaming 
sylvania  v.  McKee.  i  Ashm.  (Pa.)  i.  ubie.     Held^  that  having  a  place  in  the 

The  indictment  need  not  negative  what-  room  where  the  game  called  "keno"is 

ever  circumstances    may    exist    which  exhibited  and  carried  on,  and  selling  the 

would  justify  the  concealment.     State  v,  cards  which  are  used    in    plaving  the 

Rnsie,  41  Tex.  33.  game  to  those  who  play,  is  being  xxiter- 
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1.  CONCEP  TION—CONDEMNA  TION.  saftittl 

!S?TION. — The  act  of  conceiving ;  first  stage  of  generati 
part  of  the  female.* 

)EiniATIOS. — The  act  of  condemniifg;  that  is,  pronounci 
,al  sentence  against.  Used  of  the  sentence  or  judgment 
irt  of  competent  jurisdiction,  but  most  commonly  of  t 
by  which  property  is  seized  and  made  subject  to  forifeitur 

xincerned  in  keeping  or  exhibit-  pecent  evideace.     Tbe  Sute  v.  Huss 

le  [or  gaming.  7  Iowa,  4oq. 

i*d  iB  tha  Lou.— A  fire  policjr         Oftnj*  of  Conoeptlott.— In  an  indictra 

'inill  and  machinery  therein,  re-  for  bastardy,  ihe  mother  irill  not  be  | 

1  the  event  of  a  ioss,  a  certifi-  milled  to  decide  which   of   the   conr 

aining  certain  informaiion  "  un-  tiona  about  the  same  Cimc  was  ihe  oj 

land  of  a  magistrate  or  notary  alive    cause   of    conception.      Com. 

ost  contiguous  10  , the  place  of  Fritt,  8   Penn.  L.  J.   43;    Com,  v.   i 

ind  not  coacemed  in  the  loss  as  Carty,  4  Penn.  L.  J.  140;    s.  c,  2  CI 

r  or  otherlrise."    ZTfiV,  that  the  (Pa.),  351;  Wharton  on  Ev.  g  1390. 

concerned   in  the  loss"  meant  Com.  v.   McCany,   4  Penn.   L.    J.  1 

1  in  the  loss,  and  directly,  not  Ellis,   C.  J.,  in  charging  the  jury,  k 

.interested.     McRossie  v.  Pro-  "  The  organs  of  conception,  like  thosi 

IS.   Co.,  34  Upper  Canada  (Q.  digestion,  perform  their  appropriate  < 
ces  without  the  volition  of   tbe  fem; 

lt«n  It  Biay  CimMm. — A  policy  She  is  not  conscious,  at  the  momen' 

me  of  a  particular  person,  "  for  the  occurrence,  of  what  hds  taken  pU 

may  concern,"  will  inure  10  Ihe  It  is  only  by  inference  that  she  can 

if  the  party  for  whom  it  was  in-  the  paternity  of  ber  offspring.      If 

r  the   person  who   ordered  it,  intercourse  has  been  confined  to  one 

he  at  the  time  of  eflecting  the  dividual,  there  is  no  difficulty  in  draw 

!   bad    the    requisite    authority  a  correct  conclusion  from  the  premi: 

:h   party,  or  the   latter   subse-  But  if  she  exposed  herself   to  the  < 

idopied  iL     Hooper  v.   Robin,  braces  of  several,  at  or  about  the  ti 

LI.  S.  53S;    Wise   V.  St.  Louis  she  became  pregnant,  she  bas   ptacc< 

ns.  Co.,  33  Mo.  80;   Walsh  v.  out  of  ber  power  10  draw  any  safe  c 

:on    Ins.   Co.,  33    N.    Y.   427;  elusions   on    the   subject.      Where   1 

V.   Douglass,  7  Har.  &  John,  causes   are   shown    to    exbl.    either 

;  s.  c,  16  Am.  Dec.  317.     See  which  is  adequate  to  produce  the  eff( 

B0II6   V.    Peana.    Ins.    Co.,   4  and  there  are  no  circumstances  to  del 

*a.)68;  s.  c.,  33  Am.  Dec.  38:  mine  the  mind  in  favor  of   either. 

',  Union  Ins.  Co.,  65  Me.   385;  cause  must  necessarily  remain  unceni 

.  Union  Ins.  Co.,  45  K.  K.  ai;  and  in   that  case  there  is  notKuffici 

Chesapeake  Ins.  Co.,  i  Peters  evidence  10  justify  a  conviciion." 
51.  S.  Condamnatloa  of  Landa.^ Where  1 

the  words   "for  whom  it  may  suits  were  pending  for  Ihe  condemnai 

are  used  in  a  policy,  evidence  of  certain  lands  for  ihe  use  of  two  disti 

:  writing  is  admissible  lo  apply  water  companies  the  lower  court  refa 

S  and  show  to  whom   they  re-  to  appoint  commissioners  on  ihe  petit 

Richardson  v.  Home  Ins.  Co.,  of  one  of  the  companies,  on  the  Rroi 

&Sp.(N.Y.)  138;  Leer.  Adsit,  that  he  could  not  determine  to  his  o 

78;  Kewson  v.  Douglass,  7  H.  satisfacilon  which  of  the  two  rompar 

.)  417.  had  the  better  right  to  condemn.      ] 

■cesier's  Diet.  this   was   held   error,  and   a   mamJan 

of   Evldaitee    of   Conoeptlon    In  granted,   the   court,  Shatter,   J.,  sayi 

.  was   formerly  supposed     that  "  Two  suits  for  the  same  cause  of  act 

an  conceived.it  was  no  rape,  may  be  pending  in  the  same  court  beiwi 

:hat  showed  her  consent.     But  the  same  parlies,  but  tbe  fact  never  claJ 

nion    is    now    admitted    on    all  judicial   alteniion  uniil  the  pendency 

have   no   sort  of    foundation  the  one  suit  has  been  pleaded  in  abalem 

-eison  or  law.    t  East  P.C.  44s.  of  Ihe  other.     Or  there  may  be  two 

tiomlii  TT»T«iL — The  declara-  tions  pending  in  tbe  same  court  at 

Uhcf  of  the  chiM,  are  not  com-  and  against  a  common  dclendul,  . 
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bat  it  would  be  contrary  to  established  demnation -money,*  theo,  la  that  which 

order  should  the  court  in  such  cases  refuse  the  law  sentences  the  party  to  pay;  ex- 

to  proceed  with  either  suit  until  it  had  pressed  by  the  judgment  of  the  court,  the 

forced  and  determined  an  i4ue  between  legitimate  organ  of  the  law."    Lockwood 

the  plaintiffs  in  the  respective  proceed-  v,  Saffold.  i  Ga.  32. 
ingn.  as  to  which  had  the  better  right  to        In  a  suit  on  an  appeal  bond  against 

the  land  inter  sese.   The  condemnation  of  the  executors  of  one  of  the  sureties,  where 

Undsisbutapurchaseof  them  Iff  tff7't/tii9f,  the  appeal  had  been  taken  by  a  defend* 

and  the  title  acquired  is  but  a  quitclaim,  ant    from  a  judgment  against  him    in 

If  a  corporation  starts  proceedings  under  ejectment,  and  the  bond  was  conditioned 

the  sutute,  to  get  a  title  of  that  quality,  for  the  prosecution  of  the  appeal  with 

after  like   proceedings  have  been  com-  effect,  and  the  paymeht  of  the  condemna- 

menced  by  another  company,  and  there  tion-money  and  costs  should  the  judg- 

should  be  a  condemnation  and  payment  ment  be  against  the  appellant,  it    was 

in  both  proceedings,  both  corporations  held  that  the  plaintiff  could  not  recover, 

would    have  good  title  as  against  the  in  this  suit,  the  mesne  profits,  the  court, 

original  owner  or  owners;  but  as  bet  ween  Sullivan,    J.,    saying:    "By   'the    con- 

the  companies,  the  lands  would  belon'g  demnation -money  '  is  meant  the  damages 

to  the  one  over  whose  proceedings  the  that  should  be  awarded  against  the  ap- 

court  first  acquired  jurisdiction — a  ques-  pellant,  by  the  judgment  of  the  court.   It 

tion  to  be   litigated  between   the    com-  does  not  embrace  damages  not  included 

panics.     It  may  be  that  either  company  in  the  judgment.'*     Doe  v,  Daniels,  6 

might  make  the  other  party  defendant  to  Blackf.  (Ind  )  8. 

its  suit  to  condemn,  or,  failing  that,  that        Condemnation  and  Conilieation  Dlitin- 
either  of  the  companies  might  intervene  gaishsd. — In   allowing  the   claim  of  an 
in  the  proceedings  of  the  other, — Contra  owner  of  cotton  seized,  and  holding  that 
Cosu  R.   Co.  V,  Moss,  23  CaL  323. —  he  was  entitled  to  judgment  for  the  pro* 
so  that  the  question  of  priority  might  be  ceeds  in  the  treasury,  although  placed 
determined  in  advance  of  a  purchase  by  there  under  a  decree  of  a  court  of  admi- 
either ;  but  should  the  junior  applicant,  ralcy  to  be  distributed  in  prize,  on  the 
knowing  all  the  facts,  or  having  the  means  ground  that  a  court  of  admiralty  is  with- 
of  knowing  them,  push  its  suit  to  a  quit-  out  jurisdiction  to  distribute  in  prize  a 
claim,  and  voluntarily  pay  the  purchase-  moiety  previously  awarded   to  a  naval 
money,  the  responsibility  would  not  be  officer  as  informer  by  a  district  in  pro- 
wiih  the  law.*'     Lake  Merced  Water  Co.  ceedings  for  the  confiscation  of  enemy's 
r.  Cowles,  31  Cal.  215.  property,  the  court  of  claims,  by  Davis, 
CmdcmnatLonXonay. — Where  a  Georgia  J.,  said:  "A  suit  for  confiscation  is  an 
statute  (Act  16,  Dec.  181  x,  §  3;  Prim.  Dig.  action  of  an  entirely  different  nature  from 
437) declared  that  "No  injunction  shall  a  proceeding  in  prize.     Confiscation  is 
be  sanctioned  or  granted  by  any  judge  the  act  of  the  sovereign  against  a  rebel- 
of  the  superior  courts  of  this  State  until  the  lious  subject.    Condemnation  as  prize  is 
party  requiring  the  same  shall  have  pre-  the  act  of  a  belligerent  against  another 
vionsly  given  to  the  party  against  whom  belligerent.    Confiscation  may  be  effected 
such  injunction  is  to  operate,  by  applica-  by  such  means,  either  summary  or  arbi- 
tion  to  the  clerk  of  the  superior  court  trary,  as  the  sovereign,  expressing  its 
for  that  purpose,  a  bond  with  good  and  will  through  lawful  channels,  may  please 
ample  security  for  the  eventual  condemna-  to  adopt.     Condemnation  as  prize  can 
tion-money,  together    with    all    further  only  be  made  in  accordance  with  prin- 
costs;"  the  court  held  that  "  the  eventual  ciples  of  law  recognized  in  the  common 
condemnation-money"  secured  by  the  in-  jurisprudence  of  the  world.      Both  are 
junction  bond  was  the  amount  ultimately  proceedings  in  rem;  but  confiscation  rec- 
fixed,  and  settled  by  the  judgment  or  ognizes  the  title  of  the  original  owner  to 
decree  of  the  court  in  the  case;  Warner,  the    property  which    is  to   be  forfeited, 
J.,  saying:  "The  term  'condemnation'  while  in  prize  the  tenure  of  the  property 
li  denned  by  Bouvier  in  his  Law  Die*  seized  is  qualified,  provisicnal.  and  des- 
tionary,  295,  to  be  '  a  sentence  or  judg*  titute  of  absolute  ownership.   The  Peter- 
ment  which  condemns  some  one  to  do,  hof,  Blatchf.  Prize  Cases.  620.     To  con- 
to  give,  or  to  pay  something;  or  which  fiscate  property  seized  upon  land,  resort 
Vclares  that  his  claim  or  pretensions  are  must  be  had  to  the  common-law  side  of 
nofounded.'     'Judgments    are  the   sen-  the  court.    The  Confiscation   Cases,  20 
%nce  of  the  law,  pronounced  by  the  court  Wall.  no.     Prize  proceedings  are  always 
«^on  the  matter  contained  in  the  record.'  in  admiralty."    Winchester  v,  U.  S.,  14 
I  BL  Com.  395.    The   '  eventual  con-  Court  of  Claims,  13. 
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COXDinov.  (See  also  ESTATES ;  Mortgages.) — That  on  1 
anything  depends ;  a  pre-existing  state  of  things  requisite  in 
that  something  else  may  take  effect.'-  * 

1.  Where  k  State  bank,  being  indebted  ponible  b7  the  ■«  ol  God  or  ol  111 

to  the  State  of  MichigMi.  conveyed  id  ibe  viduul  who  impoiei  it.     '  For  if 

State,  in  tatisfaciion  of  such   indebted-  dition  annexed  to  land*  be  pouibit 

DC«s,  certain  real  and  personal  property,  making  of  the  condition,  and  becoi 

and   it   wai  expressly   agreed   that    tbe  postible  by  the  act  of  God.  yet  the 

Bssigntnent  o(   the   propeny  was   made  oF  the  leofee  shall  not  be  avoided, 

upon  and  subject  to  the  condition  that  011.6334.     'And  so  it  is  in  the  1 

the   State    should    indemnify   and    save  a  feoiment  in  fee  with  a  conditio 

harmless  the  bank  frnrn  and  against  cer-  sequent  that  is  impossible;  ibc  ea 

tain  claims  and  liabilities   therein   men-  the  feofee  is  absolute.     And  he  it 

tioned,  it  was  held  that  this  was  a  con-  tercth   for  a  condition   broken  st 

veyanceupon  a  "  condition  subsequent,"  seized  in  bit  Gist  estate,  or  of  that 

and  that  the  property  would  revert  to  the  which  he  had  at  the  time  ol  the 

bank  on  failure  of  the  State  to  perform  made  upon  condition.*   Co.  Liil.  \ 

the  condition;   the   court,   Whipple.   J,,  Michigan    State    Bank    v.    Hastii 

saying:    "What.    then,   is  a   condition,  Doug.  (Micb.)  335. 
and  what  are  its  legal  effects  ?    Estates         In  holding  that  a  homestead  rigl 

upon  condition  are  such  as  have  a  quail-  quality  annexed  to  land  whereby  an 

Hcation  annexed  10  them  by  which  they  is  exempted  from  sale  under  an  exe 

may,  upon  the  happening  of  a  particular  for  debt,  and  cannot  be  defeated 

event,   be   created,   or  enlarged,  or  de-  failure  of  the  sheriff  to  have  the 

stroyed.     3  Kent's  Com.  lao;  Co.  Litt.  stead  laid  o&  by  metes  and  bound 

aoi.     The  following   deBnIiion   is  more  where  there  is  an  actual  adveise  p 

full  and  satisfactory:   'A  condition  is  a  slon  under  a   sheriff's   deed,  the 

restriction,  or  a  qualification,  annexed  to  Pearson,  C.  J.,  compared  it  to  a  " 

•  conveyance  of  lands,  whereby  it  is  pro-  tion"  which,  he  said,  "  isaqualityan 

vided  thai  in  case  a  particular  event  does  Co  land  whereby  an  estate  may  1 

or  does  not  happen,  or  in  case  the  grantee  feated."    Littlejoha  v.   Egenon, 

does  or  omits  to  do  a  particular  act.  an  Car.  379. 

Bstaie  shall  commence,  be   enlarged,  or         A  covenant  against  alienation  if 

defeated.'     3  Cruise's  Dig.  3.     Littleton  be  considered  as  a   condition   is 

divides   them   into  two  classes:    ist,  es-  though  it  may  be  supported  as  a  pe 

tates  upon  condition  implied  or  in  law;  undertaking  in  the  nature  of  a  mor 

and,  3d,  estates  upon  condition  express  Campan  v.  Chew,  I  Mich.  400. 
or   in  deed.     Liii.  g  315.     The  'condi-        A  mere  covenant  gives  no  right 

tioD '  in  the  case  before  us  belongs  to  the  entry  and  forfeiture  on  breach   tl 

second  class,  and  is  a  condition  express  and  in  a  ca.se  of  doubt  as  to  tbe  trti 

or  in  deed.     The  right  to  annex  a  condi-  struction  of  a  clause  in  a  lease  it  \ 

tion  to  a  conveyance  results   from   the  be  held  to  be  a  covenant,  and  not 

power  of  alienation;   and  this  power  of  dilion  or  limitation.     Johnson  v.  G 

alienation  is  an  incident  to  the  right  of  53  Tex.  333. 

properly.     If.   then,   that  condition    be         Where  the  payment  of  the  put 

precedent,  and  the  act  upon  which  tbe  money  has  been  mqde  a  conditloi 

estate  depends  be   not   performed,   the  cedent  which  must  be  fully  perfotn 

estate  does  not  vest;  but  if  the  condition  tbe  part  of  the  purchaser  to  eotii 

be  subsequent,  the  estate  does  vest,  and  to   an   estate   in  fee,  it  does  not 

will  continue  to  vest  until  defeated  by  a  that  the  mere  failure  to  pay  the  it 

failure  on  the  part  of  the  grantee  to  per-  at  the  time  it  becomes  due  will  of 

form  the  condition  annexed  to  the  estate;  forfeit  the  estate  ol  tbe  purchaser 

or.  itt  other  words,  until  there  is  a  breach  land.     Smith  v.  White,  ;  Neb.  405 
of  the  condition.     If,  for  instance,  a  per-        A  warranty  of  the  existence  of 

son  have  an  estate  in  fee  subject  to  a  tain  set  of  facts  at  the  timeof  mal 

condition,  he  may  convey  or  devise,  the  contract  is  not  a  condition  preced 

same,   and  the  grantee  or  devisee  will  the  contract,  so  as  to  make  it  part  1 

continue  to  hold  as  thougb  no  qualifica-  plaintiff  case  that  he  shall  aver  tb< 

lion   had   been   annexed;    but  until   the  ranty   and   negative   the    breach 

condition  be  performed  the  estate  is  lia-  Redman  v.  Mvna.  Ins,  Co.,  49  Wis 
ble  to  be  defeated;  unless,  indeed,  the         In    holding   that  the   covenants 

peifomaace  of  the  condition  become  ini-  contract  are  not  conditions  preced 
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sabseqoent  to  the  performance  of  the  arithmetic,'*  it  was  held  that  ao  forfeiture 

contract.    Welles,   J.,   said:      "By   the  was  worked,  ahhoagh  no  income  having 

word  *  condition '  is  usually  understood  been  realized  from  the  lot  thus  conveyed, 

some  quality  annexed  to  real  estate,  by  on  three  occasions  timber  was    taken 

viriue  of  which  it  may  be  defeated,  en-  therefrom   to    make   and    repair    other 

larged,   or  created  upon    an  uncertain  schoolhouses  in    the  district,  in   which 

event;   also,  qualities   annexed  to  per-  schools  of  the  kind  specified  in  the  deed 

sonal  contracts  and  agreements  are  fre-  were  kept.     Cbapin  v.  School  District, 

qoently  called  conditions,  and  these  must  35  N.  H.  445. 

be  interpreted  according  to  the  real  in-  Conditions  Freoodsnt   and   lahMquaat 

tention  of  the  parties.  Bac.  Abr.,  Condi-  Distingaished.  —  Where     an     action    of 

tions.     The   learning  in  the   books  re-  ejectment   was  brought  for    land    con- 

laies  principally   to    the    former   kind,  veyed  to  a  railroad  upon  the  express 

Conditions  of  the  latter  class  rest  upon  condition  that  the  conveyance  should  be 

the  same  general  reasoning  with  those  void  unless  the  railroad  was  completed 

of  the  former.     *  Conditions  precedent  through  the  premises  on    or   before    a 

sre  such    as    must  be  punctually  per-  certain  date,  the  court  held  that  this  was 

^formed  before  the  estate  can  vest,  but  a  condition  subsequent,  but  that  such 

on  a  condition  subsequent  the  estate  is  conditions  are  not  favored  in  law,  and 

immediately  executed;  yet  the  continu-  that  such  an  esute  is  not  defeated  by  a 

ance  of  the  estate  depends  upon    the  neglect  to  perform    the   condition,  but 

breach  or  performance  of  the  condition.*  voidi^ble  only  by  the  grantor  by  some 

Bac.  Abr.  Conditions."    Selden  v,  Prin-  act  equivalent  to  a  re-entry  at  common 

gle.  17  Barb.  (N.  Y.)  458.  law;   and   that  such  a  voidable  estate 

QonditioA  FreoodflBt. — "A  condition  may  be  confirmed  by  the  acu  of  the 
precedent,"  says  Chancellor  Kent,  4  grantor,  without  a  new  grant;  Brown, 
Com.  125,  'Ms  one  which  must  take  J.,  saying:  **  Where  a  condition  must  be 
place  before  the  estate  can  vest  or  be  performed  before  the  estate  can  com- 
enlarged."  Therefore  where  a  testator  mence,  it  is  called  a  condition  precedent, 
devised  all  his  property  to  his  wife  for  But  when  the  effect  of  the  condition  is 
her  life,  with  a  remainder  over'*  to  Henry  either  to  enlarge  or  to  defeat  the  estate 
Clew,  the  young  man  who  is  now  and  already  created,  it  is  then  called  a  con- 
has  for  a  long  time  past  lived  with  me,  dition  subsequent."  Ludlow  9.  'New 
his  heirs  and  assigns  forever,  upon  the  York  &  Harlem  R.  Co.,  12  Barb.  (N.  Y.) 
express  condition,  however,  that  he,  the  440. 

said   Henry  Clew,  do  remain  with  me  Condition  and  Limitation  Biitlngulshsd. 

and  my  wife  during  our  lives,  and  the  — But  where  a  condition   subsequent  is 

life  of  the  survivor  of  us;"   and  Henry  followed  by  a  limitation  over,  in  case 

Qew,  the  devisee,  survived  the  testator  the  condition   is  not  complied  with,  or 

bnt  died  before  the  widow — it  was  held  there  is  a  breach  of  it.  it  is  termed  a 

that  the   requirement  that   Henry  Clew  "conditional  limitation."  and  takes  ef- 

sbonki  remain  with  the  testator  and  his  feet  without  any  entry  or  claim,  and  no 

wife  during  their  lives,  and  the  life  of  act  is  necessary  to  vest  the  estate  in  the 

the  survivor,  constituted    a  "condition  party  to  whom  it  is  limited.     Stearns  t^. 

precedent,"   which   being  unperformed,  Godfrey.  16  Me.  158. 

prevented  the  estate  from  vesting  in  him,  CoadiUonal  Foe. — See  Estates  Tail. 

the  consequence  being  that  it  passed  to  Conditional  Contrast. — In  holding  that 

the  heir  at  law.     Den  ex  dem,     Blean  v,  a  contract  whereby  A.  agreed  to  sub- 

Messensrer,  4  Vroom,  (N.  J.)  Law,  499.  scribe  to  the  stock  of  a  railroad,  on  con- 

Cooditioa  BnbMqnont. —  A  subsequent  dition  that  the  railroad  was  placed  on  a 
condition  is  one  which  operates  upon  certain  course,  was  a  conditional  con- 
an  esute  already  created  and  vested,  tract,  and  the  subscriber  was  a  condition* 
and  renders  it  liable  to  be  defeated,  al  subscriber  only,  and  not  bound  by  the 
Conditions  subsequent  are  not  favored  acts  of  a  majority  of  the  corporation, 
in  law,  and  are  construed  strictly,  because  Campbell,  J.,  said:  "  A  conditional  coo- 
they  tend  to  destroy  estates.  Therefore,  tract  is  an  executory  contract,  the  per- 
if  it  be  doubtful  whether  a  clause  in  a  formance  of  which  depends  upon  a  con-^ 
deed  is  a  condition  or  a  covenant,  the  dition.  It  is  not  simply  an  executory 
couns  will  incline  against  the  condition  contract,  since  the  latter  may  be  an  ab- 
fora  covenant  is  far  preferable.  Thus  solute  agreement  to  do  or  not  to  do 
in  construing  a  conveyance  of  land  '*in  some  thmg;  but  it  is  a  contract  whose 
consideration  of  helping  to  support  and  very  existence  depends  upon  a  contin- 
maintain  a  school  for  the  purpose  of  gency  and  condition.  .  .  The  condition- 
teaching  the  art  of  reading,  writing,  and  al  subscriber  was  either  never  a  stock- 
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COHDITIOVAX  SALES.  fSee  also  Chattel  MORTGAGE 
Sales.) 

Definition,  414,  be  Concurrent,  430. 

Criteria  and  Reguisites  of  Conditional  Partial  Failure  of  Delivery,  431. 

Sales,  424.  Instalment  Sales,  431. 

Conditional  Sales  Disguised  as  Leases,  Sales  "  To  Arrive,"  432. 

416.  Contract  of  "  Sale  or  Return,"  433. 

Condition  Precedent  to  be  Performed  Rights  and  Remedies   of  Condttt'oi 

by  Vendor,  427.  Vendor,  434. 

Condition  Precedent  to  be  Fulfilled  6y  Waiver  of  Conditions,  435, 

Purchaser,  429.  Rights  of  Third  Parties,  436. 
Where  Payment  and  Delivery  are  to 

1.  Seflnition. — The  parties  to  a  contract  of  bargain  and  sale 
goods  may  agree  that  the  investiture  of  the  purchaser  with  co 
plete  title  to  the  thing  sold,  or  his  retention  of  it,  shall  depe: 
upon  a  condition,  precedent  or  subsequent.  In  either  case  t 
transaction  is  known  as  a  conditional  sale.  If  the  condition 
precedent,  no  title  passes  unti!  it  is  performed,  but  after  that  t 
sale  becomes  absolute.  If  the  condition  is  subsequent,  the  vend 
takes  a  title  which  is  subject  to  be  divested  by  the  performance 
the  condition.^ 

2.  Criteria  and  ReqnisiteB  of  Conditloiial  Sales.- — The  distincti 
between  absolute  and  conditional  sales  lies  chiefly  in  the  positi 
of  title  and  the  respective  rights  and  remedies  of  the  parti 
Where  a  condition  precedent  is  alleged,  the  test  as  to  whether  t 
property  vests  in  the  vendee  or  remains  in  the  vendor  is,  whetl 
the  vendee  could  recover  of  the  vendor,  either  at  law  or  in  equi 
the  interest  or  property  he  claims  to  have  purchased.*     But  a  s: 

bolder  and  member  ol  the  company  if        DUttneUon  batWMtt  Abaolntakiid  C«i 

the  condition  was  a  precedent   one.    or  tlonal  Balsa,— Tlii^  dls[inclion  a  welJ 

ceased  to  be  a  stockholder  and  member  lusirated  in  ihe  case  of  Green  v.  Bcnni 

on  the  violalion  of  Ihe  condiiion.  if  the  33  Mich,  464,  as  follows:   Under  a  c 

condition   were  a    subsequent  one,    and  tract  foi  the  sale  of  ihe  nood  and  tiin 

violated  after  the  payment  of  calls,  or  on  certain  lands,  to  be  removed  at  cert 

exercise  by  the  subscriber  of  the  right  specified  times,  if  the  contract  be  c 

of  a  member;  and  the  conditional  sub-  strucd  as  making  an  absolute  sale, 

scriber,  never  having  been  a  stockholder  wood  and  limber  remain  the  property 

snd  member  of  the  company,  or  having  (he  purchaser,  though  not  removed  niii 

ceased  to  be  so  on   the  violation  of  the  the  time  provided,  and  the  taking  a 

condition,  the    rule   of    law   mentioned  removal  of  the  same  by  the  seller  i; 

(namely,  that  a  member  of  a  corporation  wrongful  conversion  for  which  the  p 

is  ordinarily  bound  by  the  acts  of  the  chaser  has  a  clear  right  of  action,  ihov 

majority  of  the  corporation)  has  no  ap-  he   may  be   liable  for  a  breach   of 

plication  to  him,"  N.  &  N,  W,  R,  Co,  v.  covenant  to  remove  the  same  within 

Jonea,  a  Coldw,  (Tenn.)  574-  -  times  specified.     But  if  the  contract 

1.  Sewall  V.  Henry.  9  Ala.  S4  conditional,   and   the   provision   for 

In    Harkness   v.   Russell   (U.  5,  Sup,  removal  of  the  timber  within  the  specil 

Ct.).  33  Repr,  65.   Bradley,  J.,  in  speak-  periods  is  in  the  nature  of  a  conditi 

ing  of  conditional  sales,  observes:  "  Such  the  purchaser,  if  the  seller  should  in: 

contracts  are  well  known  in  the  law  and  upon  the  condiiion,  would  lose  all  ri 

often  recognized,   and  when   free   from  to   the  wood   and   timber  not   rcmo' 

any  fraudulent  intent  are  not  repugnant  within  the  times  specified,  and  thi  sc 

to  any  principle  of  justice  or  equity,  even  would  have  the  right  to  insist  upon  I 

though   possession   of    the   property   be  breach  of  condition,  and  hold  the  wi 

given  to  the  proposed  purchaser."  not  thus  removed,  and  this  would  con 

%.  Pierce  v.  Lyman,  sS  Ark,  ;so.  lute  his  only  security  against    and 
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which  was  absolute  at  its  inception  may  be  changed  into  a  condi- 
tional sale  by  the  subsequent  agreement  of  the  parties.^. 

The  necessity  for  distinguishing  between  conditional  sales  and 
chattel  mortgages  chiefly  arises  in  cases  inhere  the  possession  of 
personalty  is  transferred  in  consideration  of  an  existing  indebtedness, 
but  the  buyer's  title  depends  upon  a  condition.  Here  the  test  is: 
If  the  conveyance  merely  secures  the  debt,  it  is  a  mortgage ;  if  it 
extinguishes  the  debt,  it  is  a  sale,  notwithstanding  the  reservation 
of  a  right  to  redeem.^     But  a  transaction,  in  effect  a  conditional 

oaly  remedy  for,  Uie  failure  to  perform  8alMtitiitte&   of    Goods.  —  Where    the 

the  condition.  vendor  of  personal  property  reserves  a 

Sffeet  of  Wamnty. — A  warranty  in  a  lien  upon  it  at  the  time  of  sale,  and  the 

contract  of  sale,  that  the  article  shall  property  is  subsequently  exchanged  for 

pass  inspection,  is  nothing  more  than  a  other  property,  by  the  vendor's  consent, 

warranty  of  the  soundness  of  the  goods  with  an  agreement  between  him  and  the 

sold,  and  does  not  change  the  sale  into  venoiee  that  his  original  lien  shkU  attach 

an  executory  contract.     Gibson  v,  Stev-  to  the  property  exchanged  for.  such  lien 

ens,  8  How.  (U.  S.)  384.  can  be  enforced.     Kelsey  v.  Kendall,  48 

A  mere  promise  to  sell  when  certain  Vt.  24. 

conditions  are  complied  wiih  does  not  i.  Parish  v.  Gates,  29  Ala.  954;  Smith 

confer  a  title,  but  only  creates  an  obliga-  v.  Beattie,  31  N.  Y.  542;  Houser  v.  Camp, 

tion  which  may  be  enforced  by  an  action  3  Pa.  St.  208;  Todd  v.  Campbell.  32  Pa. 

to  compel,  a  specific  performance,  or  for  St.  250;  Blodgett  v.  Blodgeit,  52  Vt.  32; 

the  recovery  of  damages.  Knox  v.  Payne,  Wilmerding  1/.  Mitchell.   13  Vroom  (N. 

13  La.  Ann.  361.  J.),  476;  Robinson  v,  Willoughby,  65  N. 

Where  a  note  is  given  for  the  purchase  Car.  520;   Ruffier   v.  Womack.  30  Tex. 

price  the  sale  may  be  a  conditional  sale;  332;    Reeves  v,  Sebern,  16  Iowa.   234; 

but  if  the  note  is  seoured  upon  other  Cooper  v»  Brock,  41  Mich.  488;  Musgat 

property,  it  is  an  absolute  sale.    Silver  v,   Pumpelly,  46   Wis.   660:   Stowey   v. 

Bow  Mining  Co.  v.   Lowry,  23   Repr.  Mc Murray,  27  Mo.  113;  Moore  v.  Mur- 

(Moot.)  311.  dock,  26  Cal.  514;  i  Benj.  on  Sales  (4th 

1.  A  contract  absolute  in  its  inception,  Am.  Ed.),  p.  8. 

and  consummated  by  delivery,  will  not  In  Turner  v,  Kerr,  44  Mo.  429.  it  2s 

be  converted  into  a  conditional  sale  by  said  by  Currier,  J.:  **A  conveyance  to 

an  ambiguous  phrase  indorsed  upon  it  secure  a  debt  is  a  mortgage,  and  the 

afterwards,  even  if  such  would  have  been  stipulations  of  the  parties  cannot  make  it 

its  effect  if  a  part  of  the  original  contract,  otherwise.     But  a  conveyance  to  pay  a 

Carraway  v,  Wallace,  2  Ala.  542.  debt  is  a  totally  different  affair.     If  the 

If  one  sells  and  delivers  property  to  conveyance  extinguishes   the  debt  and 

another  absolutely,  and  the  parties  sub-  the  parties  so  intend,  so  that  a  plea  of 

sequently  make  it  a  conditional  sale,  a  payment  would  bar  an  action,  a  subse- 

change  of    possession    is  necessary  to  quent  or  contemporaneous  stipulation  in 

protect  the  property  from  attachment  by  the  interest  of  the  debtor,  securing  to 

the  creditors  of  the  vendee.     Wright  v,  him    an    opportunity   to    reacquire    the 

Vaughn,  45  Vt.  369.  title,  ought  not  to  be  construed  to  the 

A  contract  for  the  sale  of  a  steam-  creditor's  prejudice.     Such  a  transaction 

engine  and  the  iron  frame  for  a  saw-mill,  is  no  mortsage.  but  a  conditional  sale." 

the  buyer  giving  his  notes  in  payment  Conditioiial   Baloi   not   Yavond. — The 

and  the  goods  being  delivered,  after  which  inclination  of  courts  of  equity  always  hao 

be  agreed  that  on  non-payment  of  the  been  to  lean  against  conditional  sales; 

notes  the  seller  might  repossess  himself  because  an  error  which  converts  a  condi* 

of  the  goods,  held  a  conditional  sale,  tional  sale  into  a  mortgage  is  not  as 

Watertown  Steam-engine  Co.  v,  Davis,  5  injurious  as  one  which  changes  a  mort- 

Hottst.  (Del.)  192.  gage  into  a  conditional  sale;   and  this 

Where  goods  are  purchased  and  paid  inclination  is  strongly  manifested  when* 

for  at  a  stipulated  price,  the  sale  is  not  ever  the  transaction  had  its  origin  in  0 

affected  or  qualified   by  an  agreement  proposition  for  a  loan,  or  the  relation  of 

made  in  the  bill  of  sale  that  the  seller  debtor  and  creditor  existed  between  the 

should  receive  such  sum  as  the  goods  parties.     Locke  v.  Palmer,  26  Ala.  313; 

miglit  sell    for  above    the   price    paid.  Parish  v.  Gates,  29  Ala.  254. 

]ewett  9.  Lincoln,  a  Sbep.  (Me.)  i  x6.  Caios  of  Condittoal  lalM.— W^ere  upoa 
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sale  of  a  chattel,  may  be  afterwards  modified  so  as  to  make  the 
contract  a  mortgage.* 

Where  one  agrees,  on  receiving  possession  of  personal  property 
unde^  a  contract  of  sale,  that  the  title  shall  remain  in  the  vendor 
until  the  price  is  paid,  this  is  not  a  bailment,  but  a  conditional 
sale.'"^  An  oral  condition  cannot  be  attached  to  a  written  con- 
veyance of  chattels  absolute  on  its  face.*  In  several  of  the  States 
all  conditional  sales  must,  to  be  valid  as  against  third  persons,  be 
recorded  in  all  respects  like  chattel  mortgages.* 

3.  Conditional  Sales  Diagoised  as  Leases. — Where  the  transaction 
,  between  the  parties  is  in  reality,  and  in  its  legal  effect,  a  contract 
of  sale  conditioned  upon  the  payment  of  the  purchase  price  m 
successive  instalments,  it  cannot  be  modified,  nor  its  legal  effects 
avoided  by  the  fact  that  they  speak  of  it  as  a  ''  lease,"  and  call  the 
instalments  "  rent."  * 

• 

the  sale  of  a  chattel  the  purchaser  gave  a  different  view.  See  Chamberlain  v, 
his  note  with  supettes  for  the  price,  and  Smith,  44  Pa.  St.  431:  Henry  tr.  Patter- 
it  was  agreed  by  parol  between  the  son.  57  Pa.  St.  346;  Forrest  v,  Nelsoa, 
parties  at  the  time  that  the  chattel  should  19  Repr.  (Pa.)  380;  McCall  v.  Powell,  64 
belong  to  the  sureties  until  the  note  was  Ala.  254. 

paid,  held,  that  the  effect  of  the  agreement  Conadgnmnit  to  Bell. — Where  goods  arc 

was  to  pass  the  title  to  the  chattel  from  delivered  for  the  purpose  of  being  .sold, 

the  seller  to  the  sureties,  and  not  from  at  prices  fixed  by  the  consignor,  and  to 

the  seller  to  the  purchaser,  and  then  from  be  paid  for  at  fixed  rates  by  the  con- 

him  to  bis  sureties  for  their  indemnity,  signee  after  sale,  accounts  to  be  rendered 

for  in  the  latter  case  it  would  have  been  monthly,  the  transaction  imports  a  con- 

a  mortgage,  which  would  have  been  void  signment  for  sale,  and  not  a  present  sal;* 

for  want  of    registration.      Worthy  v.  Walker    v.    Butterick,    105    Mass.   237; 

Cole,  69  N.  Car.  157.  Audenried  v.  Betteley,  8  Allen  (Mass.), 

An  instrument  under  seal  signed  by  B.,  302.    Compare  Nutter  v.  Wheeler,  2  Low. 

promising  to  pay  C.  $150  '*  for  one  bay  (U.  S.)  346:  In  re  Linforth,  4  Sawy.  (C. 

horse  bought  of  him,  and  to  secure  him  C.)  370;  Fish  v.  Benedict,  74  N.  Y.  613. 

the  horse  stands  his  own  security,"  was  8.  A  partner,  being  sick  at  the  time, 

held  to  be  a  conditional  sale,  and  not  a  conveyed  to  his  copartner,  by  a  wfittco 

mortgage.      Clayton  v.   Hester,   80  N.  instrument,  all  his  interest  in  the  firm. 

Car.  275.  agreeing  with  him  verbally  at  the  same 

An  agreement  to  convey  property  on  time  that  in  case  he  should  recover  the 

the  payment  of  certain  sums  of  money  sale  was  to.  be  null  and  void,  and  he  was 

and  the  performance  of  certain  conditions,  to  continue  in  the  firm  as  before.     Heid^ 

followed  by  delivery  of  possession,  con-  that  this  verbal  condition  was  nugatory 

stituies  a  conditional  sale  and  not  a  mort-  and  the  sale  absolute.  Wallace  9,  McVey, 

gage.    Rowan  v.  Union  Arms  Co.,  36  Vt.  6  Ind.  300. 

124.  The  intention  of  the  parties  to  a  sale. 

Sale  with  Bight  of  Bopvrohaie. — Where  as  to  the  time  when  the  title  is  to  pass, 
there  is  an  absolute  conveyance  of  a  can  be  ascertained  only  from  the  terms 
chattel,  but  a  right  is  reserved  to  the  of  the  agreement  as  expressed  in  the 
grantor  to  redeem  or  repurchase  the  language  and  conduct  of  the  parties,  and 
tame  at  a  stipulated  price  within  a  given  as  applied  to  known  usage  and  the  sub- 
time,  it  is  a  conditional  sale,  and  not  a  ject-matter.  It  must  be  manifested  mt 
pledge  or  mortgage,  if  the  exercise  of  the  time  the  bargain  is  made.  Foster  w, 
such  right  is  optional  with  the  grantor  Ropes,  11 1  Mass.  la 
and  cannot  be  compelled  by  the  grantee.  4.  New  York^  Act  of  1884,  ch.  3x5,  §§ 
Conway  v,  Alexander,  7  Cranch  <U.  S.),  i,  2  ;  Iowa,  Rev.  Code  1880.  g  1928; 
218;  Logwood  V,  Hussey,  60  Ala.  417;  Missouri,  Rev.  Stat.  1879.  §  2505;  Coi^ 
Thompson  v.  Chnmney,  8  Tex.  389;  rado^  Genl.  Stat.  1883,  g  169:  Stuik 
Glover  r.  Payne.  19  Wend.  (N.  Y.)  518.  Carolina,  Genl.  Stat.  1882,  g  1022,  also 

1.  Griflith  v,  Morrison,  58  Tex.  46.  Act  of  1882.  ch.  20. 

8.    Bryant   v.   Crosby,   36    Me.   562;  6.  Sales  Disguised  as  Lea8ai.~Trans- 

Pennsylvania  and  Alabama  decisions  take  actions  of  this  character  are  of  frequent 
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In  two  States,  however,  a  different  view  obtains.^ 
4.  Gondition  Precedent  to  be  Performed  by  Yendor. — ^Where  by  the 
agreement  the  vendor  is  to  do  anything  to  the  goods  for  the  pur- 
pose of  putting  them  into  a  deliverable  state,  the  performance  of 
those  things  will,  in  the  absence  of  a  contrary  intention,  be  taken 

occorreoce,  and  principally  in  connection  proposition  it  supported  only  by  the  fol- 
with  the  transfer  of  such  articles  as  sew-  lowing  decisions:  Sargent  v,  Giles,  8  N. 
tng-machines,  pianos  and  organs,  fumi-  H.  325;  Bailey  v.  Colby,  34  N.  H.  29; 
tare,  and  rolling-stock  on  railroads.  Austin  v.  Dye.  46  N.  Y.  500;  Bean  v. 
They  usually  provide  for  the  immediate  Edge,  84  N.  Y.  510;  Haviland  v.  lohn- 
transfer  of  the  property  on  what  is  called  son,  7  Daly  (N.  Y.),  297.  And  all  the 
a  **  lease;*'  that  certain  payments  shall  latest  authorities  as  above  cited  are  di- 
be  made  from  time  to  time  called  **  rent;"  rectly  opposed  to  it. 
that  the  title  is  to  remain  in  the  ''lessor'"  The  conclusive  argument,  as  it  seems 
until  all  payments  are  made;  that  he  to  us.  is  stated  by  Davis,  J.,  in  Hervey 
may  retake  the  property  upon  default  in  v.  Locomotive  Works,  93  U.  S.  664, 
any  payment,  and  decUre  previous  in-  where  he  says:  "It  was  evidently  not 
stalments  forfeited;  and  that,  upon  pay-  intended  that  this  large  sum  should  be 
ment  of  the  last  instalment,  the  title  is  paid  as  rent  for  the  mere  use  of  the  en. 
to  vest  in  the  **  lessee"  without  further  gine  for  one  year.  If  so,  why  agree  to 
price,  and  with  or  without  a  bill  of  sale  sell  and  convey  the  full  title  on  the  pay- 
or other  conveyance.  The  object  is  to  ment  of  the  last  instalment  ?" 
afford  the  vendor  a  better  security,  or  to  Sights  of  Xortgagee. — In  the  case  of 
avoid  the  inconvenience  of  a  chattel  Carpenter  v.  Scott,  13  R.  I.  477,  under  an 
mortgage.  But  the  courts  now  hold  that  agreement  similar  to  those  above  de- 
such  a  transaction  is  a  conditional  sale  scribed,  the  conditional  vendee  mort- 
(and  not  a  contract  of  letting  and  hiring),  gaged  the  property  to  a  third  person 
and  must  be  so  considered  for  all  pur-  pending  the  term,  and  afterwards  re- 
poses. Hervev  v.  Xx>comotive  Works,  ceived  from  his  vendor  the  bill  of  sale 
93  U.  S.  664;  rleryford  r.  Davis,  102  U.  that  had  been  stipulated  for.  Hdd,  that 
§.  235;  Myer  v.  Car  Co.,  102  U.  S.  i;  the  so-called  lease  was  a  conditional  sale. 
Hine  9,  Roberts,  48  Conn.  267;  s.  c,  40  and  that  the  vendee  had  a  right  to  mort- 
Am.  Rep.  170;  Loomis  v,  Bragg,  50  gage  the  property,  which,  upon  his  mak- 
Conn.  228;  s.  c,  47  Am.  Rep.  638;  Car-  ing  the  last  payment  and  receiving  the 
penter  v.  Scott,  13  R.  I.  477;  Whitcomb  bill  of  sale,  vested  in  him,  so  that  the 
V.  Wood  worth,  54  Vt.  544:  Price  v,  mortgage  took  precedence  of  an  attach- 
McCallister,  3  Grant  (Pa.),  248;  Greer  v,  ment. 

Church,    13   Bush   (Ky.),   430;    Cole  v.        Bights  of  Third  PiirohaMri.~It  is  also 

Berry,  42  N.  J.  L.  308;  Singer  Mfg.  Co.  held,  under  the  species  of  contracts  now 

V.  Cole,  4  Lea  (Tenn.).  439;  s.  c,  40  Am.  under  consideration,  that  one  who  has  in 

Rep.  20;  Murch  v,  Wright.  46  111.  487;  good  faith  bought  and  paid  for  the  artt- 

Lacas  9  Campbell,  88  111.  447;  Sumner  cle  from  the  conditional  vendee,  in  igno- 

V.  Cottey,   71   Mo.  121;  Singer  Co.  v.  ranee  that  the  latter  has  not  yet  paid  16 

Holcomb,  40  Iowa,  33;  Kohler  v,  Hayes,  full,  and  in  reliance  on   his  possession 

41  Cal.  455;  Hegler  v.  Eddy,  53  Cal.  597;  ^and  apparent  ownership,  will  receive  a 

Domestic  Sewing  Machine  Co.  v,  Ander-  good  title.     Greer  v.  Church,   13  Busk 

•on,  23  Minn.  57.  vKyO*  43^;   Domestic  Sewing  Machine 

(In  the  American  editor's  note  to  Benj.  Co.   v,   Anderson,    23   Minn.    57.     See, 

00  Sales  (4th  Am.  Ed.  p.  10),  it  is  said:  infra,  section  13  of  this  article,  "  Rights 

"The  hardship  of  a  forfeiture,   where  of  Third  Parties." 
nearly  all  the  price  has  been  paid  under        1.  PonaiylTaiiia     and     Ai^imwi^ — in 

the  name  of  rent,  has  led  to  much  litiga-  thefee  two  Sutes,  contrary  to  the  general 

tion,  in  which  the  claim  for  the  buyer  is  rule,  the  kind  of  contracts  we  are  at 

always  made  that  the  transaction   is  In  present  discussing  are  regarded,  not  as 

lact  a  sale  with  a  lien  for  price  reserved,  conditional  sales,  but  as  '*  bailments  for 

Generally,  however,  the  courts  have  en-  use."  Thus  in  Forrest  v.  Nelson,  19 
forced  these  contracts  according  to  their  Repr.  (Pa.)  380,  Sterrett,  J.,  observes: 
plain  terms,  and  have  held  that  if  the  **  A  present  sale  and  delivery  of  personal 
iNiyer  saw  fit  to  sign  a  lease,  he  must  be  property  to  the  vendee,  coupled  with  an 
fcgardcd  as  bailee,  and  not  as  purchaser."  agreement  that  the  title  shall  not  vest  in 
Bat  with  the  exception  of  the  Pennsyl-  the  latter  unless  he  pays  the  price  agreed 
Taaia  cases  (to  be  preiently  noticed),  this    upon  at  the  time  appointed  therefor,  ao4 
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as  a  condition  precedent  to  the  vesting  of  the  property.^  Also, 
when  some  act  remains  to  be  done  (not  by  the  buyer)  in  relation 
to  property  which  is  the  subject  of  sale,  such  as  weighing,  count- 
ing, testing,  or  measuring  to  determine  its  identity  or  separate 
it  from  bulk,  or  to  ascertain  the  price,  and  there  is  no  evidence  of 
an  intention  of  the  parties  to  make  an  absolute  and  complete  sale, 
the  performance  of  such  act  is  a  prerequisite  to  the  consummation 
of  the  contract,  and  until  it  is  performed  the  property  does  not 
pass  to  the  vendee.*  The  foregoing  principles  are  commonly 
known  as  Lord  Blackburn's  two  rules. 

that  in  default  of  such  payment  the  ven-  of  this  rule  whether  the  contract  is  ao 

dor  may  recover  possession  of  the  prop-  entirety  or  not.     Thompson  v.  Conover, 

erty.  is  quite  different  in  its  effect  from  a  3  Vroom  (N.  J.),  466. 

bailment  for  use,  or,  as  it  is  sometimes  Aets  to  bt  Done  after  Delivery. — ^The 

galled,  a  lease  of  the  property,  coupled  property  in  goods  will  pass,  even  though 

with  an  agreement  whereby  the   lessee  something  remains  to  be  done   by  the 

may  subsequently  become  owner  of  the  vendor    in   relation  to  the   goods  sold 

pi^perty  upon  payment  of  a  price  agreed  after  iheir  delivery  to  the  vendee.    Ham- 

upon.    As  between  the  parties  to  such  mond  v,  Anderson,  i  B.  &  P.  N.  R.  69; 

contracts    both  are  valid  and  binding;  Greaves  v.   Hepke.   2  B.   &  Aid.   131; 

but  as  to  creditors   the  latter  is  good  Mount  Hope  Iron  Co.  v.  Buffington,  IQ3 

while  the  former  is  invalid."    See  Cham-  Mass.  62;  Goddard  v,  Binney.  its  Mass, 

berlain  v.  Smith,  44  Pa.  St.  431;  Henry  450;  i  Benj.  on  Sales  (4th  Am.  Ed.),  g 

V.  Patterson,  57  Pa.  St.  346;   Rowe  v,  378. 

Sharp,  51  Pa.  St.  26;  Becker  v.  Smith,  2.  i  Benj.  on  Sales  (4th  Am.  Ed.),  g 
59  Pa.  St.  469;  Crist  v.  Kleber,  79  Pa.  364;  Blackburn  on  Sale,  152;  Stone  v. 
St.  290;  Enlow  V,  Klein,  79  Pa.  St.  488.  Peacock,  35  Me.  385;  Handlette  v.  Tail- 
So  in  Alabama,  McCall  v,  Powell,  64  man,  2  Shep..(Me.)40o;  Messerv.  Wood- 
Ala.  254.  man,  22  N.  H.  172;  Smart  v,  Batchelder, 
1.  I  Benj.  on  Sales  (4th  Am.  Ed.),  §  57  N.  H.  140;  Fuller  v.  Bean,  34  N.  H. 
364;  Blackburn  on  Sale.  151;  Elgee  Cot-  290;  Gilman  v.  Hill,  36  N.  H.  311; 
ton  Cases,  22  Wall.  (U.  S)  180;  Smith  v,  Ockington  v.  Richey,  41  N.  H.  275; 
Parkman,  55  Miss.  649;  Bond  v.  Green-  Riddle  v,  Varnum,  20  Pick.  (Mass.)  280; 
wald.  $1  Tenn.  453;  Pritchett  t^.  Jones,  4  Sherwin  v.  Mudge,  127  Mass.  547;  An- 
Rawle  (Pa.),  260;  Keeler  v,  Vanderoere,  drew  v.  Dieterich,  14  Wend.  (N.  Y.)  31; 
5  Lans.  (N.  Y.)  313;  Foster  v.  Ropes,  iii  Rapelye  v.  Mackie,  6  Cow.  (N.  Y.)  250; 
Mass.  10;  Groffe  v,  Belche,  62  Mo.  400;  Outwater  v.  Dodge,  7  Cow.  (N.  Y.)  85; 
Wilkinson  v.  Holiday,  33  Mich.  386;  Kein  v,  Tuppcr,  52  N.  Y.  550;  Nesbit  v. 
Mcpiungcr.  Kelley,  21  Iowa,  508;  Cleaver  Biirry,  25  Pa.  St.  208;  Nicholson  v, 
V,  Ogle,  I  Houst.  (Del.)  453.  Taylor,  31  Pa.  St.  128;  Devane  v.  Fen- 
Where  the  thing  to  be  sold  is  yet  to  be  nell,  2  Ired.  (N.  Car.)  36;  Hudson  v. 
manufactured,  the  title  does  not  pass  Weir,  29  Ala.  294;  Beller  v.  Block,  19 
until  there  has  been  some  act  equivalent  Ark.  566;  Chamblee  v,  McKenzie,  31 
to  delivery  and  acceptance.  Comfort  v.  Ark.  155;  Moffatt  v.  Green,  9  Ind.  198; 
Kiersted,  26  Barb.  (N.  Y.)  472;  Andrews  Commercial  Bank  v.  Gillette,  90  Ind.  268; 
V,  Durant.  11  N.  Y.  35:  s.  c,  62  Am.  s.  c,  46  Am.  Rep.  222;  O'Keefe  v.  Kel- 
Dec.  55;  Williams  v.  Jackman,  16  Gray  logg,  15  111.  347;  Frost  v.  Woodruff.  54 
(Mass.).  514;  West  Jersey  R.  v,  Trenton  111.  155;  Courtright  v.  Leonard,  11  Iowa, 
Car  Works,  32  N.  J.  L.  517.  32;  Cunningham  v.  Ashbrook,  20  Mo. 
Condition  Partly  Performed.— Where  553;  Obe  v,  Carson,  62  Mo.  209;  Ling- 
the  vendor  has  performed  everything  ham  v.  Eggleston,  27  Mich.  324;  Martin 
that  is  required  of  him  as  to  a  portion  of  v.  Hurlbut,  9  Minn.  142. 
the  things  sold,  but  something  still  re-  Intention  of  Partiee  to  Oorenx. — If  it 
mains  to  be  done  as  to  the  xest,  the  por-  appears  by  the  terms  of  the  contract  that 
tion  in  regard  to  which  the  vendor  has  it  was  the  intention  of  the  parties  that 
performed  all  his  duty  l)ecomes  the  prop-  title  to  the  goods  should  pass  before  they 
erty  of  the  vendee,  but  the  portion  in  re-  were  weighed,  measured,  etc.,  this  in-, 
spect  to  which  something  is  yet  to  be  tention  will  override  the  general  rule, 
done  still  belongs  to  the  vendor,  and  it  and  effect  will  be  given  to  it  Graff  v, 
OBakee  no  difference  as  to  the  operation  Fitch,  58  111.  373;  Chapin  v.  Pouer,  i 
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6.  Condition  Precedent  to  be  Fulfilled  by  Pnrohaaer. — Where  the 
buyer  is  by  the  contract  bound  to  do  anything  as  a  condition, 
either  precedent  or  concurrent,  on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  until  the  condition  be  ful- 
filled, even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  vendee.^  Thus  where,  in  a  contract  of 
sale,  it  is  agreed  that  the  title  to  the  property  is  not  to  vest  in  the 
purchaser  until  the  price  is  fully  paid,  the  title  remains  in  the 
vendor  until  that  event,  though  the  property  was  delivered  at  the 
time ;  the  payment  is  strictly  a  condition  precedent  and  must  be 
complied  with  before  the  title  passes/^  So  where  the  payment 
for  the  goods  is  to  be  made  in  notes  of  the  vendee  or  mortgages, 

HiJl.  (N.  Y.)  366;  Yoyng  v.  Matthews,  v,  Manchester*  12  R.  I.  326;  Brown  v 

L.  R.  2  C.  P.   127;  Turley  v.  Bates,  2  Fitch,  43  Conn.  512;  Hine  t/.  Roberts,  48 

Hurl.  &  Colt.  200.  Conn.  267;  Herring  v.  Hoppock,  15  N. 

DellTsry. — Delivery  to  the  buyer  will  Y.  409:  Herring  v,  Wiilard,  2  Sandf.  (N. 
pass  the  title  though  the  goods  sold  are  Y.)  418;  Ballard  v,  Burgett,  40  K.  Y. 
afterwards  to  be  weighed,  counted,  or  314;  Austin  v.  Dye,  46  N.  Y.  500;  Cole 
measured.  Macorober  v.  Parker,  13  v.  Mann.  61  N.  Y.  i;  Boon  v.  Moss,  70 
Pick.  (Mass.)  175;  Cunningham  v.  Ash-  N.  Y.  465;  Cole  v.  Berry,  42  N.  J.  L. 
brook,  20  Mo.  555;  Haxall  v.  Willis,  15  308;  Enlow  v,  Klein.  79  Pa.  St.  488; 
Gratt.  (Va.)434.  In  Macombcrv.  Parker,  Hartley  ».  Decker,  89  Pa.  St.  470;  Walsh 
13  Pick.  (Mass.)  175,  Wilde,  J.,  said:  v.  Taylor,  39  Md.  592;  Leavell  v.  Rob- 
'*  Where  the  goods  are  actually  delivered,  inson,  2  Leigh  (Va).  161;  Clayton  v. 
that  shows  the  intent  of  the  parties  to  Hester,  80  N.  Car.  275:  Yasser  v.  Bux- 
complete  the  sale  by  delivery;  and  the  ton,  86  N.  Car.  335;  Bennett  v.  Sims,  i 
weighing,  or  counting,  or  measuring  Rice  (S.  Car.).  421;  Talmadge  v.  Oliver, 
afterwards  would  not  be  considered  as  14  S.  Car.  522;  Jowers  v,  Blandy,  58  Ga. 
any  part  of  the  contract  of  sale,  but  379;  Boyd  v,  Lnften,  34  Ga.  494;  Dud- 
would  be  taken  to  refer  to  the  adjust-  ley  v.  Abner.  52  Ala.  572;  Ketchum  v. 
ment  of  the  final  settlement  of  the  price.  Brennan,  53  Miss.  596;  Christian  v. 
The  sale  would  be  as  complete  as  a  sale  Bunker.  38  Tex.  234;  Patton  v.  McCane» 
upon  credit  before  the  actual  payment  of  15  B.  Mon.  (Ky.)  555;  Vaughn  v.  Hop- 
the  price."  son,  10  Bush  (Ky.).  337;  Price  v.  Jones, 

lepumtioii,   when    HeeeiiBry. —Where  3  Head  (Tenn.).  84;  Sumner  v.  McFar- 

there  is  a  sale  of  a  specified  quantity  of  Ian,  15  Kans.  600.  Fleck  v.  Warner,  25 

grain  from  a  mass  identical  in  kind  and  Kans.  492;  Carroll  v.  Wiggins.  30  Ark. 

uniform   in  value,   a  separation   of  the  402;  Sanders  v,  Keber,  28  Ohio  St.  630; 

quantity  sold  is  not  necessary  to  pass  Forrest  v.  Hamilton,  98  Ind.  91;  Brad- 

the  title  where  the  intention  of  the  par-  shaw  z/.« Warner,  54  Ind.  58;  Van  Duzor 

ties  that  the  property  should  pass  by  the  v,  Allen.  90  III.  499;  Bailey  v,  Harris,  8 

contract  of  sale   is  clearly  manifested;  Clarke  (Iowa),  331 ;  Moseley  v.  Shattuck, 

otherwise  where  the  articles  composing  43  Iowa,  540;  Little  v.  Page,  44  Mo.  412; 

the  mass  are  of  different  qualities  and  Ridgewayz^.  Kennedy.  52  Mo.  24:  Wrang- 

value,  making  a  selection,  and  not  merely  ler  v,   Franklin,  70  Mo.  659;   Fifield  v. 

separation,  necessary.     Hurff  v.  Hires,  Elmer,  25  Mich.  48;  Hunter  v.  Warner, 

40  N.  J.  L.  581.  I  Wis.   141;  McClelland  v.  Nichols,   24 

1.  I  Benj.  on  Sales  (4th  Am.Ed.).§  366.  Minn.  176:  Putnam  v.  Lamphier.  36  Cal. 

2.  Fosdick  v.  Schall.  99  U.  S.  250;  151;  Aultman  v.  Mallory,  5  Neb.  178; 
George  v.  Stubbs.  26  Me.  243;  Rogers  v.  Cardinal  v,  Edwards,  5  Nev.  36. 
Whitehouse,  71  Me.  222;  Luey  v,  Bundy,  Waiver  of  Condition. — One  who  has 
qN.  H.  298;  Holt  V.  Holt,  58  N.  H.  276;  contracted  to  purchase  personal  property 
Weeks  V.  Pike.  60  N.  H.  447:  Manwell  on  credit,  the  title  to  remain  in  the  ven- 
V.  Briggs.  17  Vt.  176;  Root  v.  Lord.  23  dor  till  payment,  does  not  forfeit  his 
Vt.  568;  Burnell  v.  Marvin.  44  Vt.  277;  rights  by  mere  neglect  to  pay  by  the  day 
Coggill  V.  Railroad,  3  Gray  (Mass.).  545;  named,  as  the  vendor  may  waive  his 
Sargent  v.  Metcalf.  5  Gray  (Mass.).  306;  right  to  a  forfeiture  for  a  prior  neglect  to 
Benner  v.  Puffer,  114  Mass.  376;  Salo-  pay  by  seeking  afterwards  to  collect  the 
mon  V.  Hathaway,  126  Mass.  482;  Good-  balance  due.  Devoe  v,  Jamisoo,  33 
ett  V,  Eairbrother,  12  R.  I.  233;  Skelton  Mich.  94. 
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the  title  will  not  pass  until  the  giving  of  the  notes  or  execution  of 
the  mortgages.^     Other  examples  are  given  in  the  note.* 

6.  Where  Payment  and  Delivery  are  to  be  Concnrrent — When  no 
time  of  payment  is  specified  at  the  making  of  the  contract,  the  law- 
presumes  that  the  sale  is  for  cash ;  and  in  such  a  case  payment  and 
delivery  are  immediate  and  concurrent  acts,  and  the  seller  has  the 
indisputable  right  to  refuse  to  deliver  without  payment.*  And  a 
sale  for  "cash  on  delivery"  is  a  conditional  sale,  not  vesting  title 
until  the  condition  is  complied  with.** 

But  where,  in  a  contract  of  sale  of  and  place  of  sale,  the  giving  of  such  no- 
personal  property,  the  title  to  the  prop-  tice  is  in  the  nature  of  a  condition  prece- 
erty  was  to  pass  to  the  purchaser  upon  dent,  and  if  such  notice  is  not  given,  the 
his  deposit  of  the  purchase-money  in  a  sale  is  void,  and  communicates  no  title  to 
particular  bank  by  a  certain  day,  held  the  purchaser.  Henderson  v.  Galloway, 
that  the  refusal  of  the  bank  to  receive  8  Humph.  (Tenn.)  692. 
the  deposit  was  no  excuse  for  non-per-  Bights  of  Cfl«diti(mal  Vendee. — Where 
formance  of  the  condition.  Thompson  a  party  bargained  for  a  horse,  but  was  to 
V.  Ray,  46  Ala.  224.  perform  a   condition   precedent   to    the 

Intent  of  Parehaier. — Upon  the  ques-  vesting  of  his  title  and  right  of  posses- 

tion  of  the  validity  of  a  sale  made  upon  sion,  and  failed  to  perform  such  condi- 

a  condition  as  to  payment,  the  condition  tion,  held  that  he  could  not  maintain  case 

not  being  performed,  the  intent  of  the  or  trover   for  the  value  of    the  horse 

purchaser  to  pay  or  not  is  immaterial,  against  a  bailee  who  was  to  deliver  him 

where  no  fraud  is  imputed  to  him,  or  on   the  performance  of  such  precedent 

where  he  testified  that  he  had  no  inten-  condition.     Ferrier    v.  Wood,   4    Engl, 

tion  of  taking  the  goods,  and  it  is  not  (Ark.)  85. 

error  to  exclude  an  inquiry  as  to  whether  8.  Southwestern  Freight  Co.  v.  Plant, 

he  intended  to  pay.    Jessop  v.  Miller,  2  45  Mo.  517;  Talmadge  v.  White,  35  K. 

Abb.  App.  Dec.  (N.  Y.)  449.  Y.  Super.  Ct  219. 

1.  Congar  v.  Railroad,  17  Wis.  477;  Where  delivery  and  payment  are  to  be 
Thorpe  v.  Fowler,  57  Iowa,  541.  concurrent  acts,  the  promises  of  the  par- 

2.  when  a  contract  for  the  sale  of  ties  are  dependent  and  conditional,  and 
goods  by  its  terms  provides  that  the  neither  can  maintain  an  action  against 
property  is  to  be  delivered  ''subject  to  the  other  for  non-performance  without 
the  inspection  of  B.  or  others  mutually  showing  an  actual  performance  or  tender 
satisfactory,"  neither  party  has  the  right  of  performance  on  his  part.  Kelley  9. 
to  demand  inspection  by  any  other  per-  Upton.  5  Duer  (N.  Y.),  336. 

son  unless  B.  neglects  or  refuses  to  act.  4.  Evansville,  etc.,*R.  Co.  v.  Erwin,  84 

The  fact  that  B.  is  one  of  the  sellers  makes  Ind.457;  Lanman  v.  McGregor, 94  Ind.301 

no  difference.     Dustan   v.   Andrew,   44  But  in  Wabash,  etc.,  R.  Co.  v.  Sbryock, 

N.  Y.  72.                                         .  9  111.  App.  323,  it  is  held  that  a  sale  for 

The  ownership  of  a  building  sold  as  cash  may  or  may  not  be  conditional  ac- 

personal  property,  to  be  removed  within  cording  to  circumstances  and  the  inten- 

a  reasonable  time,  reverts  to  the  owner  tion  of  the  parties,  and  it  is  error  to  in- 

of  the  land  if  the  building  is  not  rempved,  struct  a  jury  that  in  a  sale  for  cash  the 

and  the  purchaser  cannot  recover  back  property  does  not  pass  until  the  price  is 

the  money  paid  for  such  building,  as  the  paid. 

right  to  remove  it  was  a  sufficient  con-  In  a  sale  of  chattels,  when  the  price  is 

sideration  for  the  purchase-money.   Shaw  to  be  paid  on  delivery  to  the  purchaser, 

V.  Carbrey,  13  Allen  (Mass.),  462.  the  title  remains  in  the  seller  until  the 

An  agreement  in  a  bill  of  sale  "that  delivery.  And  this  is  so  even  where  par- 
this  sale  is  upon  this  express  condition  tial  payment  is  made  to  bind  the  bargain, 
that  said  steamboat  is  not  within  tea  if  no  credit  is  contemplated  after  the  de- 
years  from  to  be  run."  was  held  livery.     Plerson  v,   Hoag,  47  Barb.  (N. 

to  be  a  condition  and  not  a  covenant,  Y.)  243. 

there  being  no  engagement  or  promise  In  case  of  a  sale  for  cash  on  delivery, 
on  the  part  of  the  vendee.  Hale  v.  the  transfer  of  a  bill  of  lading  to  the  pur- 
Finch,  104  U.  S.  261.  chaser  before  payment,  though  ordinarily 

Where  by  the  terms  of  a  deed  in  trust  constituting  delivery,  does  not  divest  the 

to  pay  debts,  the  trustee  is  required  to  vendor's  title.     Evansville,  etc.,  R.  Co 

give  notice  to  the  bargainor  of  the  time  v,  Erwin,  84  Ind.  457. 
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7.  PurtiAl  Failure  of  Ddiyery.— Under  a  contract  for  the  sale  and 
delivery  of  a  certain  number  of  articles  or  a  certain  quantity  of 
merchandise,  at  a  stipulated  price  and  within  an  agreed  time,  the 
delivery  of  the  whole  is  a  condition  precedent  to  the  seller's  right 
of  action ;  the  buyer  is  not  required  to  receive  less  than  the  desig- 
nated  amount,  and,  until  full  performance,  there  can  be  no  recov* 
ery  by  the  seller.^  But  where  there  is  a  delivery  of  a  portion  only 
of  the  goods  agreed  to  be  furnished  by  a  contract  entire  in  its 
nature  and  providing  one  gross  sum  for  the  whole,  and  the  vendee 
accepts  and  appropriates  them  so  as  to  derive  a  benefit  therefrom, 
the  vendor  is  entitled,  in  a  proper  case,  to  recover  the  reasonable 
worth  of  the  goods  delivered,  not  exceeding  the  contract  price, 
subject  to  the  vendee's  right  to  recoup  damages  for  breach  of  the 
contract.*-* 

8.  Inftabnent  Bales. — Where  goods  are  to  be  sold  and  delivered 
by  instalments  at  fixed  periods,  default  by  the  purchaser  in  accept^ 
ing  and  settling  for  an  instalment  will  relieve  the  vendor  from  for- 
warding  subsequent  instalments ;  and  default  on  the  part  of  the 
vendor  in  sending  the  first  instalment  will  relieve  the  purchaser 
from  his  obligation  in  taking  the  other  instalments'  A  contract 
to  build  a  vessel  according  to  specifications,  and  to  deliver  it  com- 
pleted at  a  place  designated  before  a  day  certain,  for  which  pay- 
ments are  to  be  made  as  the  work  progresses,  vests  no  title  in  the 
vendee  until  after  the  completion  and  delivery  of  the  vessel.* 

Eftet  of  DtliTsry. — Where  the  agree*  soon  as  received,  and  the  quantity  is  in- 

ment  is  that  goods  are  to  be  paid  for  in  creased  in  the  shipment  and   on  notice 

cash  on  delivery,  and  the  goods  are  de-  accepted,  the  purchaser  may  refuse  to  ac- 

livered,  the  sale  is  complete  whether  the  cept  delivery  of  less  than  the  increased 

payment  is  made  or  not.     Warder  v,  quantity,  and   by  other  shipments  thaa 

Hoover,  51  Iowa,  491.     Compare  Dudley  that  stated.  Salamon  v,  Boykin»  23  Repr. 

V.  Sawyer,  41  N.  H.  326.  (Md.)  366. 

But  where  goods  are  sold  for  cash,  and  2.  Wilson   v.   Wagar,   26  Mich.   452; 

the  seller  delivers  them  to  the  buyer  on  Flanders  v.  Putney,  58  N.  H.  358;  Mal- 

tbe  faith  of  his  paying  cash  for  them,  thews  v.  Holby.  48  Barb.  (N.  Y.)  167. 

and  immediately  demands  the  cash,  and  But  this  right  is  an  innovation  upon 

the  buyer  refuses  to  pay,  the  delivery  is  the  common  law  and  is  based  on  equity, 

not  an  absolute  but  a  conditional  delivery,  and  it  should  never  be  allowed  to  a  ven- 

aod  if  the  buyer  refuses  to  perform  the  dor  who  wantonly  or  in  bad  faith  refuses 

condition,  no  property  in  the  goods  passes  to  perform  his  contract.     Wilson  v,  Wa- 

to  him.     Refining |Co.  v.  Miller,  7  Phila  gar,  26  Mich.  452. 

(Pa.)97;  Hardingt^.Meitz,!  Tenn.Ch.6io.  8.  Hoare  v,  Remie,  5   H.  &   M.    19, 

So  where  goods  have  been  purchased  Houck  v.  Miller  L.  R.  7Q.  Bf92;  Phillips 

for  cash,  which,  by  a  custom  of  trade,  Co.  v,  Seymour,  01  U.  S.  646;  Dwineli 

was   understood   to  mean   payment    at  v.   How/inl.   30  Me.   258;   King  Phillip 

about  ten  days  after  the  purchase,  the  Mills  v.  Slater,  12  R.  I.  82:  Reybold  v. 

contract  imports  that  the  delivery  is  qual-  Voorhees.  30  Pa.  St.  116;  Hartje  v.  CoU 

ified  and  that  the  property  in  the  goods  lins,  46  Pa.  Sl  268;  Robson  v,  Bohn,  27 

does  not  pass  until  payment.     Dous  v.  Minn.  333. 

Dennistonn,  28  Barb.  (N.  Y.)  393.  4.  Forsyth  v.  Dickson,  x  Grant  (Pa.), 

1.  Rockford,  etc.,  R.  Co.  v.  Lent.  63  26;  Edwards  v.  Elliott,  36  N.  J.  L.  449; 

IlL   288;    Smith  V,  Lewis,   40  Ind.   98;  Andrews  v,  Durant,  11  N.  Y.  3S;  Mixer 

Mount  V,  Lyon,  49  N.  Y.  552;  Timmons  v.  Howarth.  21  Pick.  (Mass.)  205;  Wil- 

V.  Nelson,  66  Barb.  (N.  Y.)  594.  liams  v.  Jackman,  16  Gray  (Mass.),  514; 

Where  there  is  a  contract  of  sale  of  a  Green  v.  Hall,  i  Houst.  (Del.)  506.  On- 
certain  quantity  of  goods  to  be  shipped  pare  Wood  v,  Russell,  5  B.  &  Ad.  94a; 
and  the  name  of  the  vessel  to  be  given  as  Clarke  v,  Spence,  4  Ad.  &  E.  448. 
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Where  the  sale  is  conditional,  and  title  is  to  remain  In  the  vendor 

until  the  price  is  fully  paid,  any  partial  payments  that  may  have 
been  made  are  forfeited  and  irrecoverable  by  the  buyer  upon  the 
latter's  default  in  paying  thd' residue.^ 

9.  Sales  "  To  Arrive/* — A  sale  to  arrive  is  conditional,  and  if  the 
article  do  not  arrive,  as  contracted  for,  either  from  the  ship's  being 
lost  or  other  cause,  the  contract  is  at  an  end/^ 

In  Andrews  v,  Durant,  ii  N.  Y.  35,  A  taining  title  to  property  delivered  on  a 

agreed  by  contract  to  build  for  B  a  ves  conditional  sale,  permits  the  buyer   to 

sel  of  certain  dimensions  and  to  deliver  retain  possession  and  receives  payments 

it*finished  on  a  day  designated  for  $5000,  after  the  default,  this  operates  as  a  waiv- 

of  which  the  sum  of  $3000  was  to  be  paid  er  of  the  forfeiture.     Hutchings  v,  Mun- 

at  specified  stages  of  the  work,  and  $2000  ger,  41  N.  Y.  155;  Cushman  v,  Jewell, 

when  it  was  completed  and  delivered,  the  7  Hun  (N.  Y.),  525;  Taylor  v.  Finley,  48 

workmanship  and    materials  to  be  in*.  Vt.  78;  Blair  v.  Hamilton,  48  Ind.  32. 

spected  as  the  work  progressed  and  to  be  Compare  Hegler  v,  Eddy,  53  Cal.  597. 

approved  by  the  superintendent  of  B,  A  fprfeiiure  in  the  sale  of  personalty  is 

which  was  done.     Held^  that  B  had  no  waived  where  the  seller,  after  default, 

property  in  the  vessel  until  it  was  com-  makes  a  new  contract  with  the  buyer  and 

pleted.  others,  and  receives  from  them  ail  the 

1.  I  Benj.  on  Sales  (4th  Am.  Ed.),  §  429  past  due  ins|alment8.    Hill  v.  Townsend* 

et  seq.\  Fleck  v,  Warner,  25  Kans.  492;  69  Ala.  286. 

Ser6  V,  McGovern,  65  Cal.  244;  Angier  2.  Shields  v.  Pettee,  a  Sandf.  (N.  Y.) 

V,  Taunton  Paper  Co.,  i  Gray  (Mass.),  362;  Benedict  v.  Field,  4  Duer(M.  Y.), 

621;  s.  c,  61  Am. 'Dec.  436;  Colcord  v.  154;  Hooper  v.  Railroad,  27  Wis.  81. 

McDonald,  128  Mass.  470;  Knox  v.  Per-  But  a  sale  of  an  invoice  of  sugar,  on 

kins,   15  Gray  (Mass.),    529;    Brown  v.  board  the  vessel  at  the  time,  '*  more  or 

Haynes,  52  Me.  578;  Everett  v.  Hall.  67  less,  to  arrive  on  or  before  the  first  of 

Me.  497;  Duke  v.  Shackleford,  56  Miss.  August,  to  be  of  current  quality,"  is  an 

552;  Haviland  v.  Johnson,  7   Daly  (M.  absolute  sale  and  not  a  conditional  sale. 

Y.),  297;  Singer  Mfg.  Co.  v.  Treadway,  Havemeyer  v,  Cunningham,   35   Barb. 

4  Brad.  (111.)  57;  Latham  v,  Sumner,  89  (N.  Y.)  515. 

111.  233.     Compare  Preston  v.  Whitney,  SalM    to    Arrive — Effect   of  OifforeBt 

83  Mich. 260;  Johnson  V.  Whittemore,  27  Ternu. — "A  vendor    may  bind  himself 

Mich.  463.  absolutely  to  deliver  goods  *  on  arrival  * 

In  a  New  York  decision  it  is  said  that  of  a  particular  ship  by  a  contract  to  that 

where,  in  a  case  of  conditional  sale,  the  effect.     Whether  delivery  is  conditioned 

seller  claims  that  the  amount  already  paid  on  the  goods  being  on  the  ship,  is  to  be 

is  forfeited  by  the  failure  of  the  buyer  to  determined  by  the  construction  of  the 

pay  one  of  the  instalments  when  due,  it  particular  contract.     If  I   say  that  the 

IS  his  duty  to  inform  the  buyer  of  such  goods  'are  now  on  passage*  by  a  partic* 

claim,  in  order  that  the  latter  may  pay  or  ular  ship,  and  engage  to  deliver  the  goods 

tender  such  amount.     Cushman  v.  Jew-  on  arrival  of  the  ship,  this  is  a  warranty 

ell,  14  N.  Y.  Supreme  Ct.  525.  that  the  goods  are  on  board,  and  makes 

Forfeiture  prevented  by  Statute. — When-  me  liable  for  the  goods  when  the  ship 

ever  personal  property  is  sold  or  deliv-  arrives.    Gorrissen  v,  Perrin,  2  C.  B.  N. 

ered  on  a  conditional  sale  or  lease,  an  S.  681.    And  a  contract  to  deliver  goods 

agreement  that  it  shall  remain  the  prop-  '  on  arrival '  of  a  particular  ship  is  an 

erty  of  the  vendor  until  payment  is  made  absolute  engagement  to  deliver  the  goods 

or  other  condition  performed,  it  is,  in  two  when  thr  ship  arrives,  so  that  the  vendor 

States  (Ohio  and  Missouri),  made  unlaw  is  liable  in  case  of  the  goods  not  coming 

ful  for  the  vendor  or  lessor  to  take  pos-  in  the  ship.     Hale  v.  Rawson,  4  C.  B. 

session  or  seize  the  property  without  re-  N.  S.  85.     On  the  other  hand,  a  vendor 

funding  the  sums  actually  paid  by  the  may  avoid  a  warranty  by  using  the  terms 

lessee,  less  a  reasonable  compensation  '  expected  to  arrive  by/ or  even  *  to  arrive 

for  use,  in  no  case  exceeding  twenty-five  by,'  or  *  on  arrival  by '  a  panicular  ship; 

per  cent  (in  Ohio  fifty  per  cent)  of  such  and   in  such  case  the  delivery  will  be 

sums  paid,  and  for  actual  breakage  or  dependent  not  only  on  the  arrival  of  the 

damage.     Ohio,  act  of  1885,  p.  239,  g  2;  ship,  but  on  the  arrival  of  the  ship  with 

Missouri,  Rev.  Stat.  1879.  §  2508.  the  goods  on  board.     Boyd  v.  Siffkin,  a 

Waiver  of  Torfeitiire. — If  the  seller,  re-  Camp.  326;  Idle  v.  Thornton,  3  Camp. 
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10.  Contract  of  "  Sale  or  Betnm." — Where  goods  are  sold  under  a 
contract  of  "  sale  or  return/*  the  property  passes  to  the  purchaser 
subject  to  an  option  in  him  (condition  subsequent)  to  return  them 
within  the  Qxed  time,  or  within  a  reasonable  time,  if  none  is  desig- 
nated.* And  where  the  contract  provides  that  an  article  agreed  to 
be  sold  (or  to  be  manufactured  for  the  vendee)  shall  be  satisfactory 
to  the  purchaser,  he  cannot  be  required  to  take  it  because  he  ought 
to  be  satisfied  with  it ;  it  must  be  in  fact  satisfactory  to  him  or  he 
is  not  bound  to  pay  for  it/"*     Under  a  contract  of  this  character,  if 


374;  Lovatt  V,  Hamilton,  5  M.  &  W.  639. 
Tlie  vendor  is  not  liable,  on  such  a  con- 
tract, where  the  goods  intended  to  have 
been  sold  were  not  shipped,  though  others 
of  a  simitar  character,  consigned  to  the 
same  vendor,  but  sold  to  other  parties, 
were  on  the  same  ship.  Smith  v.  Myers, 
L.  R.  5  Q.  B.  429.  Nor  where  goods 
of  the  same  class  were  shipped,  but  con- 
signed to  another  person.  Gorrissen  v. 
Perrin,  2  C.  B.  N.  S.  6S1.  Nor  where 
goods  were  on  the  ship,  belonging  to  the 
same  vendor  and  unsold,  but  substantially 
different.  Vernede  v.  Weber,  i  H.  &  N. 
311."  I  Wharton  on  Contr.  g  563. 
Goods  were  sold  to  arrive  by  a  certain 


what  is  termed  giving  a  refusal  to  a  party 
who  may  take  the  article  or  not  within  a 
certain  time,  unless  upon  some  other 
consideration  or  under  seal,  is  itot  a  valid 
contract  in  law,  for  want  of  considera- 
tion.    Faulkner  v,  Hebard.  a6  Vt.  452. 

Ve&dee'i  Bisk. — If  the  property  is  lost 
or  accidentally  destroyed  before  the  pur- 
chaser has  exercised  his  option  in  the 
matter  of  returning  it,  he  must  bear  the 
loss,  and  the  seller  can  recover  the  price. 
Carter  «/.  Wallace,  33  Hun  (N.  Y.).  384. 
Campari  Pierce  v,  Cooiey,  20  Repr. 
(Mich.)  83. 

2.  Silsby  Mfg.  Co.  v,  Chico,  2^  Fed. 
Repr.  893;  McCarrenv.  McNuIty,  7  Gray 


vessel  and  to  be  paid  for  at  the  market    (Mass.),  139;  Brown  v.  Foster,  1x3  Mass. 


price  in  the  paper  of  L.  B.,  whom  both 
parties  supposed  to  be  solvent,  without 
recourse.  Before  the  ship  arrived  L.  B. 
failed.  Held,  that  the  vendor  was  not 
boand  to  deliver  the  goods  upon  a  sub- 
sequent tender  of  the  notes,  though  they 


were  not  entirely  worthless.     Benedict    (N.  Y.),  376. 


136;  Zaleski  v.  Clark,  44  Conn.  218; 
Gibson  v.  Cranage,  39  Mich.  49;  Gray  v. 
Railroad,  11  Hun  (N.  Y.),  70;  Heron  v, 
Davis,  3  Bosw.  (N.  Y.)  336;  Wood  Reap- 
er Co.  r.  Smith,  50  Mich.  565;  s.  c,  45 
Am.  Rep.  57;  Grant  v,  Burch,  26  Hun 


Buyer  Must  be  in  Faet  Dinatiiflad.— 
Under  such  a  contract,  the  buyer  cannot 
get  rid  of  his  obligation  by  merely  declar' 
ing  the  article  not  to  be  satisfactory  to 
him  when  it  really  is.  Silsby  Mfg.  Co. 
V,  Chico,  24  Fed.  Repr.  893. 

Where  the  purchaser  of  a  machine  took 
it  upon  trial,  and  was  to  pay  for  it  if  he 
liked  it  and  to  return  it  to  the  vendor  if 


V.  Field,  16  N.  Y.  595. 
Bolt  of  CaTMt  Saptor  does  not  Apply. — 

Where  merchandise  is  sold    to  arrive, 

which  the  vendor  has  not  on  hand  and 

which  neither  party  can  inspect,  it  would 

be  contrary  to  sound  morality  and  public 

policy  to  enforce  the  doctrine  of  caveat 

emptor  And  compel  the  purchaser  to  pay 

for  goods  of  an  unmerchantable  quality. 

The  first  principle  of  the  civil  law,  caveat  he  did  not  like  it,  it  was  held  that  he 

venditor^  should  be  applied  in  such  cases,  bound  to  bring  to  the  trial  of  it  honesty 

Newberry  v.  Wall,  35  N.  Y.  Super.  Ct.  of  purpose  and  judgment  according  to 

106.  his    capacity.      Hartford    Mfg.    Co.   v. 

1.  Moss  V,  Sweet,  3  Engl.  Law  &  Eq.  Brush,  43  Vt.  528.   But  compare  the  cases 

3x1;  Perkins  v.  Douglas,  7  Shep.  (Me.)  cited  above. 

137;  Hotchkiss  V,  Higgins,  52  Conn.  205;        One  who  buys  a  machine  with  election 

s.  c,  52  Am.  Rep.  582;   Schlesinger  v,  to  return  it  and  receive  back  the  price  in 

Scratton,9R.  I.  578;  Jameson  v.  Gregory,  case  it  does  not  "  prove  to  be  suited  to 

4Ue(c.  (Ky.)363.  his  purpose  and  entirely  satisfactory  in 

Where  an  article  is  sold  on  the  condition  all  respects,"  is  not  bound  to  give  notice 

that  k  may  be  returned  if  it  does  not  cor-  of  dissatisfaction  or  opportunity  to  rem- 

respond  with  a  warranty,  and  the  article  edy  the  difficulty,  and  af&er  return  and 

IS  returned  and  accepted  unconditionally  demand  may  maintain  an  action  for  the 

by  the  vendor,  the  contract  is  terminated  price,   although  the  seller  manages  to 

and  he  cannot  recover  the  price.  Manny  make  it  work  well  without  alteration. 

V.  Glendinning,  15  Wis.  50.  Aiken  v.  Hyde,  99  Mass.  183. 

In  Vermont  it  is  thought  that  in  a  sale.        One  bought  a  fanning  mill  with  a  re- 

3  C.  of  L.— 28  4d8 
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the  article  is  not  returned,  or  the  dissatisfaction  of  the  buyer  mani- 
fested within  d  reasonable  time,  or  within  the  time  agreed  upon, 
the  sale  becomes  absolute,  and  the  price  may  be  recovered  in  an 
action  for-goods  sold  and  delivered.^  A  sale  of  persopal  property 
on  condition  that  the  vendee  may  return  the  article  in  a  specified 
time  becomes  absolute  if  the  vendee  so  misuse  the  property  during 
that  time  as  materially  to  impair  its  value.* 

11.  Bights  and  Bemedies  of  Gdnditional  Vendor. — ^The  vendor  in  a 
conditional  sale,  upon  breach  of  condition,  may  sue  'for  the  price, 
or  may  bring  replevin  against  the  purchaser  or  his  alienee  for  the 
goods.^  If  he  has  reserved  the  right  to  retake  the  property  on  de- 
fault, or  on  deeming  himself  insecure,  he  has  an  implied  irrevocable 
right  of  entry,  and  is  not  liable  in  trespass  for  retaking  the  goods  * 

served  privilege  of  returning  it  within  Where  the  vendee  is  allowed  until  the 

^thirty  days  in  case  it  did  not  **suit  and  end  of  the  year  to  determine  whether  a 

answer  the  purpose  of  purchase."    Held,  conditional  sale  shall  become  absolute, 

that  if  it  did  not  suit,  |ie  was  not  bound  he   may  make  his  election  at  any  time 

to  prove  that  it  did  not  answer  the  pur-  before  the  expiration  of  the  year,  and  is 

pose;  the  contract,  appointing  no  other  not  confined  to  the  last  day  of  the  year, 

arbiter,  left  him  the  sole  judge.     Good-  Reese  v.  Beck,  24  Ala.  651. 

rich  V.  Van  Nortwick,  43  III.  445.  9.  Ray  v,  Thompson,  12  Cush.  (Mass.) 

1.  Moss  V,  Sweet,  3  Engl.  Law  &  Eq.  281.                                           , 

311;  Jameson  v,  Gregory,  4  Mete.  (Ky.)  8.  Salomon  v.  Hathaway,  126   Mass. 

363;  Jones  «/.  Wright,  71  III.  61.  4S2;    Brown    v,    Haynes,    {2    Me.    578; 

Baafonable  Time. — Where    a   sale    is  Keitt  v.  Counts,  15  S.  Car.  493. 

made  conditioned  on  the  article  sold  be-  Where  a  sale  is  made  upon  credit  upon 

ing  satisfactory  to  the  buyer,  and  no  time  condition  that  security  be  given,  and  the 

is  fixed  within  which  the  buyer  is  to  mani-  purchaser    takes    the    property  without 

fest  his  approval  or  disapproval,  he  must  giving  the  security,  an  action  for  the 

do  so  within  a  reasonable  time  or  the  price  will  lie  before  the  term  of  credit 

sale    becomes    absolute.      Hickman    v,  expires.     Rice  v,  Andrews,  32  Vl  691. 

Shirop.  20  Repr.  (Pa.)  345;   Washington  4.  McClelland  v,  Nichols,    24   Minn. 

V.    Johnson,    7    Humph.    (Tenn.)    468;  176;    Walsh    v.    Taylor,    39    Md.    592; 

Quinn  v.  Stout,  31  Mo.  160;  Spickler  v,  Matthews  v,  Lucia,  55  Vt.  308. 

Marsh,  36  Md.  222.  But  such  a  right  does  not  authorize  the 

What  is  a  reasonable  time  is  generally  a  seller  to  enter  the  buyer's  premises  with 

question  of  fact  for  the  jury.     Washing-  force  and  violence,  for  the  purpose  of 

ton  V,  Johnson,  7  Humph.  (Tenn.)  468.  retaking  the  good^,  nor  surreptitiously  in 

Fifteen  years  is  held  to  far  exceed  the  his  absence.     Van  Wren   v,   Flynn,   34 

reasonable  time  allowed  a  purchaser  to  La.   Ann.  1158;    Drury  v,  Hervey,   126 

accept  an  optional  contract.     Cooper  z/.  Mass.    519;    Churchill  v.    Hulbert,    110 

Carlisle,  2  Green  (N.  J.),  525.  Mass.  42. 

Where  a  cotton-gin  was   taken  upon  Where,    after    a    sale  of   machinery, 

trial  in  the  spring  of  the  year,  with  an  upon  condition  that  the  same  should  re- 

agreement  to  purchase  if  it  answered  its  main  the  property  of  tl)e  seller  until  paid 

purpose,  and  notice  was  sent  in  October  for,  the  same   was    so    affixed    to    the 

following  by  the  party  who  took  it  that  buyer's  mill  that  it  could  not  be  removed 

he  would  not  keep  it,  held,  that  he  had  without  material  injury  to   the    realty, 

made  his  election  seasonably.     Hall  v,  keld^  that  the  seller  might  enforce  a  lien 

Meriwether.  19  Tex.  224.  on  the  buildings  for  the  amount  remain* 

Timt  Fixed  by  Contract. —If  the  time  ing  due  under  the  contract.  Cooper  v. 
within  which  the  purchaser  must  exercise  Cleghom.  50  Wis.  113. 
his  option  be  designated  in  the  agree-  A  chattel  was  sold  on  instalments, 
ment,  he  will  make  the  sale  absolute  by  title  to  remain  in  the  seller  untif  full  pay- 
retaining  the  property  beyond  that  time.  ment.  and  the  agreement  providing  that 
Prairie  Farmer  Co.  v.  Taylor,  69  III.  the  chattel  should  be  kept  at  a  certain 
440;  Moore  v.  Piercy,  i  Jones  (N.  Car.),  place  and  should  not  be  removed  there- 
f  31 :  Johnson  v.  McLauie,  7  Blackf.  (Ind.)  from  without  the  seller's  written  consent. 
5ot.  The  requisite  consent  to  its  removal  to 
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He  may  also  recover  damageis  for  injury  to  the  chattels,  although 
not  entitled  to  the  possession  thereof  at  the  time  of  tl>e  injury.  * 
And  if  a  sale  is  merely  conditional,  or  by  way  of  security,  the 
seller  retains  an  interest  which  is  subject  to  levy  and  sale  on  exe- 
cution/^ Where  an  animal  is  sold  on  condition  that  it  shall  re- 
main the  vendor's  property  until  the  payment  of  the  price,  its 
natural  increase  accruing  before  the  performance  of  the  condition 
also  belongs  to  the  vendor.* 

1&  Waiver  of  Conditioni. — Where  goods  are  sold  on  condition  of 
being  paid  for  on  delivery,  and  a  delivery  is  made  without  exact- 
ing performance  of  the  condition,  or  anything  being  said  or  done 
to  stow  an  intention  that  the  delivery  should  not  be  considered 
complete,  the  presumption  is  that  the  condition  is  waived.*  But 
this  presumption  may  be  controlled  and  explained  by  extraneous 
evidence,  and  it  is  a  question  for  the  jury  upon  all  the  evidence 
whether  the  delivery  was  or  was  not  subject  to  the  condition.* 
The  acceptance  of  past  due  instalments,  where  payment  is  to  be 
made  in  that  manner,  will  also  amount  to  a  waiver  of  any  for- 
feiture that  may  have  previously  accrued.*    But  a  mere  mental 

taoUier  certain  place  was  given.     Held^  amount  to  a  waiver  of   the  condition. 

that  this  did  not  authorize  a  second  re-  Kenney  v,  Ingalls,  126  Mass.  488. 

moval  to  stiU  another  place.    Gibbons  Cvatom  of  Trade. — Proof  is  admissible 

f.  Luke.  37  Hun  (N.  Y.),  576.  of   a  custom  among  merchants,  where 

1.  Kent  V.  Buck,  45  Vt.  18.  merchandise  is  sold  on  condition,  to  de- 

S.  McMillan  v,  Larned,  41  Mich.  521;  liver  it  to  the  buyer  before  compliance 

Everett  v.  Hall,  67  Me.  497.  with  the  condition,  and  that  such  change 

5.  Clark  v,  Hayward,  51  Vt.  14;  Buck-  of  custody  is  not  de  facto  a  waiver  of  the 
master  v.  Smith,  2a  Vt.  203;  Allen  v.  condition,  and  the  property  does  not 
Delano,  55  Me.  113;  Stewart  v.  Ball,  33  pass  thereby.  Farlow  v.  Ellis.  15  Gray 
Mo.  154;  Kellogg  V.  Loveley,  46  Mich.  (Mass.).  229;  Fleeman  v.  McKean,  25 
131.  Barb.  (N.  Y.)474;  Bauendahl  v.  Horr,  7 

4.  Smith  V.  Lynes.  5  N.  Y.  41;  Cald-  Blatchf.  (U.  S.  Cir.)  548. 

well  V.   Bartlett,    3   Duer  (N.  Y.),  341;  Where,  upon  a  conditional  sale,   the 

Hennequin  v.  Sands,  25  Wend.  (N.  Y.)  property  is  delivered   to  the  purchaser 

640;  Marston  v.  Baldwin.  17  Mass.  606;  without  a  compliance  with  the  condition 

Smith  V.   Dennie,   6  Pick.  (Mass.)  262;  being  insisted  on  at  the  time,  yet  if  it  is 

Farlow  v.   Ellis,  15  Gray  (Mass.),  229.  insisted     on     immediately    afterwards, 

Ccmfare  Sage  v,  Sleutz,  23  Ohio  St.  i.  when  a  bill  of  sale  is  rendered,  and  the 

That   a  chattel    to    be   delivered   on  vendee  fully  recognizes    and    acknowl- 

payment    part    in    cash    and    part    in  edges  the  condition  as   still  subsisting 

notes  was  delivered  without  asking  for  and  binding  upon  him,  this  is  sufficient  to 

any  payment,  is  presumptive  evidence  of  uphold  the  condition.     Draper  v,  Jones, 

a  waiver  of  the  condition  and  of  an  im-  11  Barb.  (N.  Y.)  263. 

mediate  vesting  of  title  in  the  vendea.  6.  Upon  a  conditional  sale  of  a  boat 

Pitts  V,  Owen.  9  Wis.  152.  it  was  agreed  that  the  purchaser  should 

6.  Farlow  v.  Ellis,  15  Gray  (Mass.),  have  possession,  but  if  default  should  be 
229;  Seed  V,  Lord,  66  Me.  580.  made  in  the  payment  of  any  of  the  notes 

If  goods  are  sold  on  the  condition  that  given  for  the  purchase-money,  the  seller 

they  shall  be  paid  for  by  the  promissory  might    retake    ftossession  of    the    boat, 

note  of  the  parchaser  **  satisfactorily  in-  After  the  last  note  became  due,  although 

dorsed  "  by  a  third  person,  the  uking  of  the  purchaser  had  failed  to  make  all  the 

the  note  by  the  seller  without  an  indorse-  payments,  he  was  allowed  to  retain  pos- 

ment  on  the  promise  of  the  purchaser  session,   and   the 'seller  afterwards  re- 

that  the  iodorsement  shall  be  furnished,  ceived  a  partial   payment.     HeU,   that 

and  making  no  subsequent  demand  for  this  was  an  asset  by  the  seller  to  delay  )a 

the  indorsement,  and  failure  to  return  making  payment  and  a  Waiver  of   his 

the   note,  do  not,  as   matter   of  law,  right  to  enforce  forfeittire  and  a  recognl- 
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determination  to  rest  satisfied  with  the  non-performance  of  the 
condition,  not  procured  by  the  vendee  nor  notified  to  him,  will  not 
operate  as  a  waiver  of  such  condition  so  as  to  vest  the  property  in 
the  article  sold  in  the  vendee.* 

13.  Eighti  of  TUrd  Parties. — It  is  the  general  doctrine  of  the 
American  cases  that  where,  by  a  contract  for  the  sale  of  personal 
property,  the  title  remains  in  the  seller  until  full  payment,  and  the 
purchaser  acquires  merely  the  possession  with  the  right  to  invest 
himself  with  title  at  a  future  time  by  payment  of  the  stipulated  pur- 
chase-money, the  vendee  cannot  confer  a  title  by  sale  and  transfer 
of  the  property,  even  to  a  bona  ficLe  purchaser  in  good  faith  and 
without  notice  of  the  origin^  vendor's  claim  to  the  property.* 
But  this  position  is  not  universally  acceded  to,  and  there  are 
many  cases  holding  that  where  chattels  are  sold  and  delivered  con- 
ditionally, the  vendor's  right  to  the  property  will  remain  good  as 
against  the  vendee  and  his  voluntary  assignee,  but  not  as  against  a 

tion  of  the  right  of  the  purchaser  to  ac-  94;    Dudley   v,    Abner,    53   Ala.    572) 

quire  title  by  payment  of  the  residue  of  Case  v.  Jennings,  17  Tex.  661;  Holmark 

the  purchase-money,  and  a  tender  by  the  v,  Molin,  5  Cold.  (Tenn.)  482;  Hall  v, 

purchaser  of  the  amount  due,  under  the  Draper,  20  Kans.  137;  Sanders  v.  Keber, 

circumstances,    discharged    all    lien    or  28  Ohio  St.  630;  Lanman  v.  McGr^or, 

claim  of    title  to  the  property  by  the  94  Ind.  301;  Hodson  v.  Warner,  60  Ind. 

seller.     Hutchings  v,  Munger,  41  N.  Y.  214;  BaJker  v.  Hall,  15  Iowa,  377;  Parm- 

155;  and  see  Cushman  v,  Jewell,  7  Hun  lee  v,  Catherwood,  36  Mo.  479:  Snmner 

(N.  Y.),  525;  Taylor  v,  Finley,  48  Vt.  78;  v.  Cottcy,  71  Mo.  121;  Couse  v,  Trcgent, 

Blair  s^.  Hamilton,  48  Ind.  32.     Compare  11  Mich.  65:  Whitney  v.  McConnell,  29 

Hegler  s^.  Eddy,  53  Cal*  597.  Mich.  12;  Aultman  v,  Mallory,   5  Neb. 

1.  Maxwell  r.  Briggs,  17  Vt.    176.  178;  Singer  Co.  v,  Graham,  8  Oreg.  19; 

8.  Harkness  v.  Russell  (U.  S.  Sup.  Ct.  Kohler  v.    Hayes,   41   Cal.  455;  Hein- 

Nov.  8,  1886),   23   Repr.  65;  /«  re  Bin-  bockle  v.  Zugbaum,  5  Mont.  344;  s.  c,  51 

ford,  17  Nat.  Bank.  Reg.  353;  Brown  v.  Am.  Rep.  59;  Warner  v.  Roth,  2  Wyom. 

Haynes,  52  Me.  578;  Everett  v.  Hall,  67  63. 

Me.  497;  McFarland  v.   Farmer,  42  N.        Confliot  of  Laws. — Where  there    is   a 

H.  386;  King  V.  Bates,  57  N.   H.  446;  sale  of  an  article  on  instalments,  to  be- 

Gray  v.   Stevens,    28    Vt.    i ;    Duncan  come  the  property  of  the  purchaser  only 

V.  Stone,   4S  Vt.   118;  Coggill  v.    Rail-  on  payment  of  the  purchase  price,  though 

road,  3  Gray  (Mass.),   545;    Deshon   v,  the  contract  is  made  in  Pennsylvania  (by 

Bigelow,   8  Gray  (Mass.),  159;  Burbank  the  law  of  which  State  a  purchaser  for 

V,  Crooker,  7  Gray  (Mass.),  158;  Carter  value  or  a  creditor  of  the  purchaser  may 

V.  Kingman,  103  Mass.  517;  Benner  v,  take    title    to    it    from    the  condition^ 

Puffer,  J 14  Mass.  376;  Lucas  v,  Birdsey,  vendee),  yet  if  the  article  is  sol^  by  the 

41  Conn.  357;  B^own  v.  Fitch,  43  Conn,  vendee  in  New  Jersey,  the  law  of  the 

512;  Dous  V.  Dennistoun,  28  Barb.  (N.  latter  jurisdiction  will  apply,  and  the  pur- 

Y.)  393;  Ballard  v.   Burgett,  40  N.   Y.  chaser  will  take  only  the  title  of  the  first 

314;  Walker  v.   Mitchell,   25   Hun    (N.  purchaser,  and  the  vendor's  title  wiU  pre- 

Y.),  527;  Kenny  v.  Planer,  3  Daly  (N.  vail.     Marvin    Safe    Co.  v..  Nortoo,  23 

Y.),  131 ;  Wescott  v.  Tilton,  i  Duer  (N.  Repr.  (N.  J.)  243. 
Y.)  53;   Austin    V,   Dye,  46  N.  Y.  500       Effect  of  Seller's  Laohee.— A  condiuon- 

(compare  New  York  cases  cited  in  next  al   vendor,  entitled    by   his  contract  to 

note);  Cole  v.  Berry,  42  N.  J.  L.  308;  retake  the  property  in  case  of  condition 

s.    c,   36    Am.    Rep.    511;  Clayton  v.  broken,  loses  his  right  as   against  one 

Hiester,  80  N.  Car.  275;  Guilford  v.  Mc-  who  buys  from  the  conditional  vendee 

Kinley,  61  Ga.  230;  Ketchum  v,  Bren-  bona  fide  and  without  notice  of  the  con- 

nan,  53  Miss.  596;  Ddke  v,  Shackleford,  dition,  if  the  teller  is  guilty  of  laches  in 

56  Miss.  553;  Sumner  v.  Woods,  67  Ala.  asserting  his  right,  or  if  his  conduct  has 

139;   8.    c,    42    Am.  iRep.   104;    Fair-  been  such  as  to  waive  performance  of 

banks    v.    Eureka    Co.,    67    Ala.    109  the  condition.     Robbins  v,  Phillips,  68 

(overruling  Sumner  v.  Woods,  52  Ala.  Mo.  100. 
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^(7»ayEdSr  purchaser  without  notice.^  It  is  in  general  held  that  a 
sale  and  delivery  of  a  chattel  on  condition  that  the  title  shall  re- 
main in  the  vendor  until  payment  of  the  price,  vests  no  title  in  the 
purchaser  before  such  payment  which  can  be  taken  and  sold  on 
execution  against  the  vendee.^ 

1.  Watt  r.  Green,  36  N.  Y.  556;  Steel-  Wlian  CoBdltUmAl  BalM  an  Tnatad  at 
yards  v.  Singer.  3  Hilt.  (N.  Y.)  96;  Chattal  XortgaffM.^'*  Since  the  enact- 
Westem  Trans.  Co.  v,  Marshall,  37  roent  in  most  of  the  States  of  acts  ren- 
Barb.  (N.  Y.)  509;  Hall  v.  Hinks,  si  Md.  dering  chattel  mortgages  void  as  against 
406;  Old  Dominion  S.  S.  Co.  v,  Burck-  the  creditors  of  or  bona  fide  purchasers 
hardt,  31  Gratt.  (Va.)  644;  Carnall  v.  from  the  mortgagor,  unless  filed  or  re- 
Clark,  37  Ark.  500;  Brundage  v.  Camp,  corded,  many  decisions  have  been  made 
ai  IlL  330.  holding  conditional  contracts  of  the  class 

In   Hall  tr.  Hinks,  21  Md.  406.  it  is  now  under  consideration  to  be  chattel 

said  that  the  supposed   distinction   be*  mortgages.      This    opinion    is   gaining 

twecQ  a  sale  and  delivery  of  goods  on  ground,  having  been  lately  adopted  by 

condition,*  where  the  condition  is  not  per-  the   United  States  Supreme  Court."    i 

formed,  and  a  sale  and  delivery  procured  Benj.  on  Sales  (4th  Am.  Ed.),  §  453,  ctt- 

by  fraud,  does  not  in  reality  exist  as  be-  ing  Hervey  v.  Locomotive  Works,  93  U. 

tween   the  parties  to  the  original  con-  S.  664;  Heryford  v.  Davis,   loa    U.  S. 

tract;  the  vendee  no  more  acquires  the  33s;  Herring  v,  Hoppock,  15  N.  Y.  409; 

title  in  the  latter  case  than  in  the  former.  March  v,  Wright,  46  111.  487;  Hart  v. 

But  to  these  cases  the  principle  that  *'a  Barney,  7  Fed.  Repr.  543. 

party  having  no  title  to  property  can  pass  Where  one  buys  a  chattel  conditionally, 

none  to  others'*  does  not  apply.  and  obtains  possession  by  fraudulent  rep- 

IMstiaetioii  Takan  in  PanasylTaBla. — In  resentations  and  then  sells  to  an  inno- 
Pennsylvania,  as  already  stated  (§  3  of  cent  purchaser,  the  title  vests  in  the  latter, 
this  article),  the  courts  draw  a  distinction  Vaughn  v,  Hopson,  10  Bush  (Ky.).  337; 
between  sales  under  an  agreement  that  An  owner  of  merchandise  who,  by  in- 
the  title  shall  not  pass  until  the  vendee  trusting  it  to  a  purchaser  on  a  condition- 
pays  the  full  price,  and  "bailments  for  al  sale,  enables  the  purchaser  to  ship  it 
Qse,**  coupled  with  an  agreement  where-  and  obtain  a  negotiable  bill  of  lading, 
by  the  lessee  may  subsequently  become  loses  his  title  to  the  merchandise  as 
owner  of  the  property  upon  payment  of  against  a  bona  fide  purchaser  or  pledgee 
a  stipulated  price.  As  to  creditors  and  for  value  of  the  bill  of  lading.  Rawls  v. 
parchasers,  the  latter  species  of  contract  Deshler,  4  Abb.  App.  Dec.  (N.  Y.)  13. 
is  good,  while  the  former  is  invalid.  For-  8.  Blanchard  v.  Child,  7  Gray  (Mass.), 
restv.  Nelson,  19  Repr.  (Pa.)  380;  Cham*  155;  Armington  v.  Houston,  38  Vt.  448; 
berlaia  9,  Smith,  44  Pa.  St.  431;  Rowe  Bigelow  v,  Huntley,  8  Vt.  151;  Cole  v. 
V.Sharp,  51  Pa.  St.  36;  Crist  v.  Kleber,  Berry,  43  N.  J.  L.  308;  s.  c,  36  Am. 
79  Pa.Su  390;  Enlow  v,  Klein,  79  Pa.  Rep.  5x1;  Thompson  v.  Walker.  3  Mc- 
St.  488.  Cra^  (U.  S.  Cir.),  33;  Piser  v,  Stearns, 

Oaniittoaal    telit   oalM   ''LaaMt."—  i  Hilt.  (N.  Y.)  86;  City  Bank  v.  Tufts,  63 


Several  cases  hold  that,  notwithstanding  Tex.  113.    And  see.  generally,  citations 

the  parties  to  a  contract  for  the  transfer  in  the  two    preceding  notes.     Compare 

of  personal  property  speak  of  it  in  the  Brunswick  &  Balke  Co.  v.  Hoover,  95 

contract  as  **  rented,"  and  call  the  instal-  Pa.  St.  5d8;  Heppe  v.  Speakman,  7  Phila. 

menu  to  be  paid  "rent."  to  prevent  the  (Pa.)  117;  Sinker  v.  Comparet,  63  Tex. 

tide  from  passing  until  pavment  in  full  470. 

has  been  made,  yet  if  all  the  circum-        Xortgaf  a  by  Vandaa. — A  sells  furniture 

itances  show  that  a  sale  was  intended  to  B  with  the  condition  that  the  property 

and  the  stipulated  payments  were  really  shall  remain  in  A   until    payment.    B 

purchase-money,  one  who  has  in  good  takes  it  into  another  county  and  mort- 

{aith  bought  and  paid  for  the  thing  from  gages  it  to  C  without  notice.    Held,  that 

the  buyer,  in  ignorance  that  the  latter  A's  title  overrides  the  claim  of  the  mort« 

has  not  yet  paid  in  full,  and  in  reliance  gagee.      Goodwin  v.  May,  33  Ga.  805; 

on  his  possession  and  apparent  owner-  Winchester  v.  King.  46  Mich.  I03. 
ship,  will  get  a  good    title.    Greer  v.        Authmrltias  for  Conditional  lalsa.— Ben- 

Charch.  13  Bush  (Ky.).  430;  Domestic  jamin  on  Sales;  Blackburn    on    Sales; 

S.  M.   Co.  V,  Anderson,  33  Minn.  57;  Langdell's    Leading    Cases   on    Sales; 

Stadfeldt  o.  Hunuman,  93  Pa.  St.  53;  s.  Story  on  Sales;  Usher  on  Sales;  Parsons 

c,  37  Am.  Rep.  661.  on  Contracts;  Wharton   on    Contracts; 
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OOHDITIOH&     See  various  titles. 

COVDOHATIOV.    See  DIVORCE. 

COVDIfCT. — Mode  of  action  ;  behavior.^ 

C0H7EDEBACY  is  when  two  or  more  combine  together  to  do 
any  damage  or  injury  to  another,  or  to  do  any  unlawful  act.*  (See 
also  Conspiracy.) 

COHFEDEBATE  HOHST.    See  MONEY. 

I  Smith's  Leading  Cases  (8th  Ed.),  33,  ducted,  and  had  no  necessary  relation  to 

34;  30  Am.  Law  Register,  224;  15  Am.  the  extent  thereof,  and  that  aJ^o  there 

Law  Review,  380,  on  "  Conversion  by  was  no  such  ambiguity  in  the  grant  as 

Parchase."  required  extrinsic  evidence  of  its  extent; 

1.  Where  the  main  asset  of  a  bankrupt  Paxson,  J.,  saying: '"The  rule  which 
was  a  reversionary  interest  under  his  allows  extrinsic  evidence  to  explain  the  ex* 
father's  will,  contingent  on  his  sur-  tent  of  the  subject  sold  has  no  application 
vivtng  his  mother,  and  the  trustee  found  when  asubject-matter  exists  which  satisfies 
that  he  could  sell  the  bankrupt's  interest  the  terms  of  the  instrument  of  convey- 
if  the  purchaser  could  obtain  a  policy  of  ance.  Harvey  v.Vandegrift,89F^a.St.  346. 
insurance  on  the  bankrupt's  life,  but  the  OonduAting  Aetions  or  Suits. — ^Where  a 
bankrupt  refused  to  undergo  a  medical  borough  council  passed  a  resolution  pre- 
examination  for  the  purpose  of  the  in-  scribing  the  duties  of  a  town  clerk, 
surance,  it  wa?  held  that  such  refusal,  among  which  was  the  duty  to  "act  as 
however  unreasonable,  is  not  **  conduct"  the  professional  adviser  of  the  mayor 
which  the  court  can  take  into  considera-  and  council  in  the  business  of  the  coun> 
tinn  on  his  application  for  his  discharge;  cil,"  and  that  he  should  be  paid  the  usual 
h<Huuir*,  said  Lord  Esher.  M.  R.,  "the  professional  charges  for  conducting  or 
examination  required  would  not  be  in  re-  opposing  bills  in  Parliament,  conducting 
lation  to  any  property  of  the  bankrupt  as  actions  or  suits  at  law  or  in  equity,  and 
it  is,  but  to  add  a  new  value  to  it.  When  preparing  leases,  conveyances,  and  se- 
that  value  is  added  the  trustee  desires  to  curities,  and  all  charges  for  travelling, 
sell  the  property  of  the  bankrupt  as  so  etc. ;  and  the  town  clerk,  having  been 
increased  in  value.  If  we  allowed  this  subsequently  appointed,  was  directed  by 
appeal  we  should  be  overruling  In  re  the  finance  committee  to  prepare  a  bond 
Gamett,  55  Law  J.  Rep.  Q.  B.  77,  be-  of  indemnity  to  the  overseers  of  a  town- 
cause  If  it  is  misconduct  not  to  do  this  ship  which  had  resisted  the  payment  of 
act,  an  order  might  be  made  to  do  it;  but  a  borough  rate,  and  whose  overseers 
in  my  opinion  that  case  was  rightly  de*  had  intimated  that  they  would  pay  noth* 
cided,  and  Mr.  Justice  Cave  arrived  at  ing  except  under  legid  obligation,  and 
his  decision  on  the  same  ground  as  I  do."  the  council  had  directed  said  commit- 
In  re  Belts,  56  Law  J.  Rep.  Q.  B.  N.  S.  tee  to  take  proper  proceedings  to  enforce 
370:  s.  c,  4  Bankr.  Rep.  170.  payment  and  maintain  the  rate,  and  if 

Bight  of  Fishery  as  it  has  Herotoforo  necessary  give  above  bonds;  and  in  con- 
booft  Conduoted. — Where  in  a  deed  a  formance  the  clerk  attended  several  con- 
grant  is  made  of  "our  right  and  privi-  ferences  in  London  and  elsewhere,  and 
lege  of  the  fishery  as  it  has  heretofore  went  to  various  expenses  for  which  he 
been  conducted,"  and  a  wharf  was  erected  sent  in  a  bill, — the  committee  ordered  it 
by  an  adjoining  owner,  B,  whose  grantor  paid.  It  was  held  on  certiarari  that  the 
had  originally  conveyed  the  whole  tract  charges,  so  far  as  they  regarded  business 
without  reference  to  any  servitude  in  B's  done  in  the  direct  course  of  settling  a 
deed,  and  subsequently  conveyed  to  C  dispute,  might  properly  be  allowed  by 
the  adjoining  land  to  B's,  with  the  right  the  corporation,  as  not  covered  by  the 
of  fishery,  covering  in  extent  all  of  B's  salary  given  for  the  performance  of  ordl- 
water-front,  and  C  had  afterwards,  but  nary  duties  of  town  clerk,  and  nich 
prior  to  the  erection  of  the  wharf,  con-  chargres  were  payable  out  of  the  borough 
veyed  by  a  deed  containing  the  above  fund,  that  the  committee  had  full  ri^ht 
language  to  D,  who  after  said  erection  to  make  the  order.  Regi  v,  Prest,  16  Q. 
brought  suit  for  damages  against  B,  it  was  B.  44. 

held  that  the  language  "as  has  hereto-  8.  State   v,    Crowley,    41    Wis.   284; 

fore  been  conducted     referred   only  to  Watson  v,  Harlem  &  N.  Y.  Navigation 

the  manner  in  which  the  fishery  was  con-  Co.,  52  How.  Pr.  (N.  Y.)  353. 
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COHFESSIOnS. 

Definition,  439.  Confessions    Obtained  by  Artifice  or 

Ground  of  Admissibility^  440.  Deception  Admissible,  481. 

Degree  of  Credit  to  be  Given  to,  440.  Facts    Ascertained    by   Inadmissible 

Nature  and  Effect,  44$.  Confessions,  481. 

Corroboration,  447.  Subsequent  Confessions,  4S2. 

Corpus  Delicti,  448.  Confessions    Evidence    only    against 

Must  be  Free  and  Voluntary,  449.  Parties  Making  Them,  ^2, 

What  Confessions  are  Not  Admis-  Confessions  Obtained  by  Questioning 

sible,4$i.  Admissible,  4B4., 

What  is  an  Inducement,  452.  Confessions    Obtained  in    Course   of 

Whether  the  Inducement  Must  Have  Legal  Proceedings,  489. 

Reference  to  the  Charge,  454.  By  Children,  489. 

Inducement  Held  Out  with  Refer^  By  Agents,  490. 

ence  to  a  Different  Charge,  456.  Admissions  fy  the  Prosecutor,  ^igo. 

Inducement  Must  be  Held  Out  by  a  The  Whole  of  a  Confession  Must  be 

Person  in  Authority,  456.  [457.  Taken  Together,  491. 

Confession  in  Presence  of  the  Police,  Confessions  of  Matters  Void  in  Law 

Who  is  a  Person  in  Authority,  459.  or  False  in  Fact,  493. 

To  Persons  Not  in  Authority^  463.  Inferred  from  Silence  or  Demednar, 

Made  Under  Arrest,  470.  492. 

Violence  of  Mobs,  470.  To  the  Clergy,  495. 

Inducement  by  Offer  of  Pardon,  \j  J,  Must    Be    of  the    Crime    Charged, 

Inducement  by  Accepting  as  State's  495. 

Evidence^  477.  The  Mode  of  Introducing  Confessions 

Inducement —  Where  Held  to  Have  in  Evidence,  495. 

Ceased,  477.                         [479.  Furnishing  Copy  of,  497. 
Where  Held  Not  to  Have  Ceased, 

1.  Definition. — A  confession  is  a  person's  admission  or  declara- 
tion of  his  agency  or  participation  in  a  crime,  and  is  restricted  to 
acknowledgments  of  guilt.^  It  must  relate  to  a  past  or  present 
state  of  facts.* 

Confessions  may  be  by  acts  as  well  as  by  words.' 

1.  People  V.  Le  Roy,  4  Pac.   Repr.  ble  at  common  law.    State  v.  Hobb9»  a 

(Cal.)649;  People  v.  Velarde,  59  Cal.  457.  Tyler  (Vi.).  388. 

A  confession  is  rather  a  fact  to  be  "In  our  law  the  term  'admission'  is 
proved  by  evidence,  than  evidence  to  usually  applied  to  civil  transactions,  and 
prove  a  fact.  It  is  not  so  much  proof  to  those  matters  of  fact  in  criminal  cases 
that  a  particular  thing  took  place,  as  it  is  which  do  not  involve  criminal  intent;  the 
a  waiver  by  the  party  charged  of  his  term  '  confession  '  being  generally  re- 
right  to  have  certain  facts  alleged  against  stricted  to  acknowledgments  of  guilt." 
him  technically  proved.  Wluir.  Cr.  Ev.  Greenleaf's  £v.  (14th  Ed.)  g  170. 
(9th  Ed.)  §  633.  8.  Whar.   Cr.    Ev.    (9th  Ed.)  %  624; 

A  confession  of  guilt  is  a  direct  admis-  State  v.  Cox.  65  Mo.  29. 

sion  of  the  criminal  act,  not  of  acts  from  8.  Whar.  Cr.  Ev.  (9th  Ed.)  g  683;  Rus- 

which  such  criminal  act  may  be  inferred,  sell  v.  Miller,  26  Mich,  i;  Readman  v. 

State  V,  Red.  53  Iowa,  69.    See  Bergen  Conway,  126  Mass.  374;  McGrath  v.  N. 

V.  People,  17  111.  427;  s.  c,  65  Am.  Dec.  Y.,  etc.,  R.  Co.,  63  N.  Y.  522. 

672;    People    V.   Parton,   49    Cal.   632;  In  Nol6n  v.  State,  14  Tex.  App.  474, 

Fraser  v.  State.  55  Ga.  325.  484,  the  court  said:  "  Suppose  a  prisoner 

A  plea  of  guilty  is  aa  admission  in  the  charged  with  murder  is  asked  the  question 

most  solemn  form.    Com.  v,  Ayers,  115  '  Are  you  guilty  of  murder?'  and  im.tead 

Mass.  137.  of  saying  '  I  am '  he  makes  an  aflSrmative 

A  confession  is  not  destroyed  by  a  movement  of  his  head.  Would  this  move- 
subsequent  deniaL  Jones  v.  Sute,  13  ment.  of  the  head  be  admissible  evidence, 
Tex.  168.  while  his  confession  by  words  would  be 

Torture  to  extort  confession  is  tndicta-  inadmissible?     Suppose   he   were    told, 
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2.  Ground  of  Admisiibility. — ^The  confessions  of  prisoners  are  re- 
ceived in  evidence  upon  the  same  principle  upon  which  admissions 
in  civil  suits  are  received,  viz.,  the  presumption  that  a  person  will 
not  make  an  untrue  statement  against  his  own  interest.^ 

"  You  murdered  th&deceased ;  you  crushed  defendant  to  confess  by  words  that  he  had 

in  his  head  with  an  axe;  you  dragged  him  committed  the  murder  might  have  also 

into  yonder  thicket  and  left  him,  after  prompted  him  to  point  in  the  direction  of 

having  robbed   him/,  and  in  response  to  where  the  dead  body  of  the  murdered  man 

this  charge  the  prisoner  had  not  uttered  a  had  been  found.     Both  the  above  quoted 

word,  but  had  nodded  his  head  in  assent  standard  authors  lay  down  the  rule  that 

to  the  truth  of*  the  same ;  will  it  be  con-  the  acts  of  the  prisoner  are  in  such  cases 

tended  that  the  act  of  nodding  his  head,  be-  placed  upon  the  same  plane  with  his  words, 

cause  it  is  an  <ict  and  not  a  statement  or  and  where  the  one  is  inadmissible,  so  also 

declaration,  is  competent  evidence  against  is  the  other.*' 

him,  when,  if  he  had  confessed  the  charge  1.  i  Phill.  Ev.  (9th  Ed.)  397;  Roecoe's 
by  words,  such  confession  would  have  Cr.  Ev.  (loth  Ed.)4o;  Whar.  Cr.  Ev.  (9th 
been  excluded?  We  are  unable  to  per-  Ed.)  §  627;  Greenleafs  Ev.  (14th  Ed.)  § 
.ceive  the  reason  of  the  rule  which  admits  213;  State  r.  Guild,  10  N.  J.  L.  163;  s.c., 
the  ar/j  while  it  excludes  the  w^r<£r.  Acts,  18  Am.  Dec.  404;  Com.  v,  Knapp»  10 
it  is  said,  speak  louder  than  words,  and  Pick.  (Mass.)  477;  s.  c,  20  Am.  Dec.  534; 
this  being  generally  true,  they  should  be  Com.  v.  Galligan,  113  Mass.  202;  Com.  v. 
regarded  as  confessions,  as  much  so  as  « Sanborn,  116  Mass.  61;  People  v.  McFall, 
words,  and  the  law  does  so  regard  them,  i  Wheel.  C.  C.  (N.  Y.)  108;  People  v. 
^^/jarebut  a  kind  of  language,  expressing  Harriden,  I  Park.  C.  C.  (N.  Y.)  344; 
the  emotions  and  thoughts  of  the  person  Smith  v.  Com.,  10  Gratt.  (Va.)  734;  State 
performing  them,  more  forcibly  aixl  con-  v,  Jefferson,  6  Ired.  (N.  Car.)  305;  State 
vincing  sometimes  than  words,  but  still,  v,  Huntley,  3  Ired.  (N.  Car.)  418;  Black- 
like words,  only  a  medium  through  which  bum  t^.  Com.,  12  Bush  (Ky.),  181;  Camp- 
the  inward  feelings,  thoughts,  or  intents  bell  v.  State,  23  Ala.  44;  Morgan  v.  State, 
of  the  person  are  outwardly  indicated.  11  Ala.  289;  Elland  v.  State,  52  Ala.  532; 
*'  In  the  case  before  us  the  prisoner  Keithler  v.  State,  10  S.  &  M.  (Miss.) 
pointed  in  the  direction  of  where  the  body  192. 

of  deceased  had  been  found,  when  asked  "Degree  of  Credit  to  be  Given  to. — ^With 
what  they  had  done  with  deceased,  regard  to  the  degree  of  credit  which  a  jury 
Instead  of  this  response  to  the  question,  ought  to  attach  to  a  confession,  much  dif- 
suppose  he  had  said:  *  We  left  the  dead  ferenoeof  opinion  has  existed.  By  some  it 
body  of  deceased  on  yonder  hillside.'  has  been  considered  as  forming  the  highest 
Would  this  answer  have  been  admissible  ?  and  most  satisfactory  evidence  of  guilt. 
We  think  not  under  the  long  line  of  de-  Per  Grose,  J.,  delivering  the  opinion  of 
cisions  in  this  State.  How,  then,  can  it  the  judges  in  R.  t/.  Lambe,  2  Leach,  554, 
be  said  that  his  gesture  is  competent  evi-  '  The  voluntary  confession  of  the  party  in 
dence?  Upon  what  principle  is  this  dis-  interest,'  says  Chief  Baron  Gilbert,  '  is 
tinction  founded?  Can  a  confession  be  reckoned  the  best  evidence;  for,  if  a  man 
indirectly  admissible  which  would  not  be  swearing  for  his  own  interest  can  give  no 
directly  so  ?  Would  not  such  a  construe-  credit,  he  must  certainly  give  most  credit 
tion  of  the  law  defeat  its  purposes?  when  he  swears  against  it.*  Gilb.  Ev. 
Would  it  not  probably  lead  to  great  evils  ?  137.  So  it  is  stated  by  the  court  in  R.  v^ 
Under  such  a  rule,  extorted  confessions  of  Warwickshall,  i  Leach,  263,  that  a  free 
guilt,  made  by  nods,  winks,  gestures,  and  aixl  voluntary  confession  is  deseoring  of 
other  acts  would  be  frequently  paraded  in  the  highest  oedit,  because  it  is  presumed 
cases  to  supply  the  absence  of  sufficient  to  flow  from  the  highest  sense  of  goilt,  and 
evidence  to  establish  the  guilt  of  the  ac-  thereforeitisadmittedasproof  of  the  crime 
cused.  Such  evidence  would  be  easily  at-  to  which  it  refers.  On  the  other  hand,  it 
tainable  in  most  cases,  and  would  be  as  un-  is  said  by  Mr.  Justice  Foster  (Discourses, 
reliable  and  objectionable  in  every  respect  243),  that  hasty  confessions  made  to  pcr- 
as  confessions  by  words.  As  said  by  Ros-  sons  having  no  authority  to  examine  are 
coe  and  Greenleaf :  '  The  influence  which  the  weakest  and  most  suspicious  of  all 
might  produce  a  groundless  confession  evidence.  Proof  may  be  too  ea^y  pro- 
might  also  produce  groundless  conduct.'  cured,  words  are  often  misreported,thrcmgh 
Rose.  Cr.  Ev.  51;  i  Greenl.  Ev.  sec.  232.  ignorance,  inattention,  or  malice,  and  they 
In  this  case,  for  illustration,  the  same  in-  are  extremely  liable  to  misconstruction, 
fluences  which  might  have  prompted  the  Moreover,  this  evidence  is  not,  in  the  usual 
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ooone  of  thlos^B,  to  be  dtsproved  by  that  tempond  nature  held  ont  by  one  in  au- 

8on  of  ii^;ative  evidence  by  which  the  thonty»  touching  the  charge  preferred,  or 

prool  of  plain  £aj^  mapr  be,  and  often  is,  because  of  a  threat  or  promise  made  by, 

coolroQted.     This  opinion  has  also  been  or  in  the  presence  of,  such  person,  in  rdf- 

adopted  by  Blackstone.    4  Com.  357.     It  erence  to  such  charge.    Hopt  v.  U.  S.,xio 

bss  been  ^id  that  it  is  not  to  be  conceived  U.  S.  574. 

that  a  man  would  be  induced  to  make  a  A  voluntary  confession  of  one  accused 

fxee  aod  voluntary  confession  of  guilt,  so  of  crime,  whether  made  before  his  appre- 

contrary  to  the  feelings  and  principles  of  hension  or  after  his  commitment,  is  ad- 

human  nature,  if  the  facts  confessed  were  missible  against  him.     State  v,  Suggs,  89 

Dottme.     I  Phill.  Ev.  (7th  Ed.)  no.     It  N.  Car.  527;  Adams  v.  Utley,  87  N.  Car. 

cennoc  be  doubted,  however,  that  instances  356;  State  v.  Efler,  85  N.  Qur.  585;  Com. 

have  oocBSionaUy  occiured  in  whiclf  inno-  v.  Sanborn,  116  Mass.  61 ;  State  v.  Brown, 

cent  persons  have  confessed   themselves  48  Iowa,  553. 

guilty  of  crimes  of  the  gravest  nature.  A  confession  of  a  defendant  in  a  crimi- 

Three  men  were  tried  and  convicted  of  nal  action  voluntarily  made  is  competent 

Che  murder  of  H.     One  of  them  confessed  evidence  against  him,  although  made  when 

himself  guilty  of  the  fact,  under  a  promise  he  was  under  arrest.     People  v.  Druse, 

of  pBfdon;  the  confession,  therefore,  was  103  N.  Y.  655. 

not  given  in  evidence  against  him,  and  a  '  Where  a  crime  has  been  committed,  the 

few  years  afterwards  it  appeared  that  H.  admissions  of  a  party  charged  with  the 

wasaUve.     MS.  case,  cited  i  Leach,  364  n.  crime,  deliberately  made,  are  admissible, 

See  Boom  Case,  i  Greenl.  Ev.  (14th  Eid.)  and  the  jury  may  convict  on  such  evidence, 

§  314  o;  Brister  v.  State,  26  Ala.  107;  4  if  they  believe  it  sufficient.    Andrews  v. 

Western  Law  Jour.  25;  Whar.  Cr.  Ev.  (9th  People,  7  N.  East.  Repr.  (111.)  265. 

Ed.)  §  634.  A  defendant,  charged  with  the  crime  of 

'*  Mr.  Phillips  also,  after  stating  that  in  burglary  with  intent  to  commit  murder, 

criminal  cases  a  confession  carries  with  it  consented  to  a  mistrial  and  pleaded  '*  guilty 

a  greater  probability  of  truth  than  a  con-  of  larceny;*'  and  he  was  thereupon  sen- 

lession  in  civil  suits,  the  consequences  being  tenced  to  imprisonment  in  the  peniten- 

more  serious  and  highly  penal,  and  allud-  tiary.    IfeU^  that  his  confession  of  being 

ing  to  the  maxim,  habemus  optimum  testem  guilty  of  a  crinie  not  charged  in  the  indict- 

conJUtntem  reum^  adds,  "  but   it  is  to  be  ment  warranted  no  judgment  against  him. 

observed  there  may  not  unfrequently  be  State  v.  Queen,  91   N.  Car.  659.      See 

motives  of  hopes  and  fear,  inducing  a  per-  Fletcher  v.  State,  12  Ark.  169;  State  v, 

son  to  make  an  untrue  confession,  which  Symonds,  57  Me.  148;  Sutton  v.  Johnson, 

•eUom  operate  in  the  case  of  admissions.  62  111.  309. 

And  further,  in  consequence  also  of  the  A  confession  is  not  rendered  inoperative 

universal  eagerness  and  zeal  which  prevail  by  a  subsequent  retraction  of  it.    Jones 

for  the  detection  of  g^ilt  when  offences  v.  State,  13  Tex.  168;  s.  c,  62  Am.  Dec. 

occur  of  an  aggravated  character,  in  conse-  55,0. 

cpience  also  of  the  necessity  of  using  testi-  Defendant's  declarations  made  after  the 

mony  of  suspicious  witnesses  for  the  dis-  commission  of  a  homicide  that  he  was 

covery  of  secret  crimes,  the  evidence  of  sane  when  he  committed  it,  are  admissible 

confessions  is  subject,  in  a  very  remarkable  against  him  for  what  they  are  worth.   State 

degree,   to    the    imperfections    attaching  v.  Kring,  74  Mo.  612. 

gmrally  to  hearsay  evidence.     See  per  It  being  already  in  proof  in  a  trial  for 

Alderson,  B.,   R.  v.  Simons,  6  C.  &  P.  theft  of  money  that  the  defendant  and  her 

541.     Also  5  C.  &  P.   542.     For  these  little  daughter  were  arrested  for  the  of- 

reasoos  the  statements  of  prisoners  are  fence,  and  that  disclosures  made  by  the 

often  excluded  from  being  given  in  evi-  latter  induced  the  officer  to  takif  the  de- 

denoe  in  cases  where  they  would  be  imob-  fendant  to  her  house,  with  expectation  of 

jectionable  as  to  the  admission  of  a  party  recovering  the  money  there,  the  State  was 

to  a  civil  suit.'     i  Phill.  Ev.  (loth  Ed.)  further  allowed,  over  objection  by  the  de- 

402."    Roscoe'sCr.  Ev.  (loth  Ed.)  41.  fence,  to  prove  that  the  defendant,  ^fter 

A  confession,  freely  and  voluntarily  reaching  her  home,  and  while  still  in  ar- 
made,  is  evidence  of  the  most  satisfactory  rest  and  uncautioned,  voluntarily  raised  a 
character.  But  the  presumption  upon  plank  and  seemed  to  be  searching  under  it 
which  weight  is  given  to  such  evidence,  for  the  money.  Held^  that  there  was  no 
namely,  that  an  innocent  num  will  not  im-  error  in  allowing  this  act  of  the  defendant 
peril  hii  safety  or  prejudice  his  interests  to  be  put  in  evidence.  It  was  not  a  "  con- 
by  an  tuitrue  statement,  ceases  when  the  fession."  Rhodes  v.  State,  xz  Tex.  App. 
confewion  appears  to  have  been  made  563.  # 
etther  ia  consequence  of  inducements  of  a  The  State  may  prove  any  voluntary  ad- 
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missions  made  by  the  defendant »  but  the  thing  that  will  not  render  the  statement  in- 

defendant  has  no  right  to  prove  admissions  admissible,  but  it  will  be  matter  of  observa- 

made  by  himself  to  another  person  at  a  tion  for  the  judge  in  his  summing  up.'     It 

different  time.     Butler  v.  State,  34  Ark.  is  not  to  be  inferred  from  the  case  that  a 

480.  confession — so  immorally,  not  to  say  crimi- 

Evidence  of  confessions  is  the  weakest  nally,  extorted — would  be  received."    The 

and  the  least  to  be  relied  on  of  any  evi-  principle,  however,  on  which  the  decision 

dence  known  to  be  competent  in    law.  turned  would  seem  to  warrant  the  mar- 

Vaugh  V,  Hann,  6  B.  Mon.  (Ky.)  341.  ginal  note,  as  the  mere  giving  liquor  with- 

The  State  is  not  obliged  to  accept  the  out  dny  inducement  in  words  could  not 

confession  of  the  accused,  but  may  prove  operate  as  an  inducement  either  by  excit^ 

the  case  by  other  evidence.      Com.   v.  ing  hope  of  escape  or  fear  of  puni^ment. 

Miller,  3  Cush.  (Mass.)  943.  It  is  to  be  observed,  also,  that  in  all  the 

It  is  error  to  instruct  a  jury  that  an  ad-  cases  where  confessions  have  been  ex- 
mission  by  the  prisoner  is  as  good  proof  eluded  there  has  been  an  anticipation  ai 
of  his  guilt  as  would  be  the  evidence  of  an  benefit  or  injury  after  the  confessixig  or 
eyewitness  of  the  crime.  Terry  t/.  FaircU,  non-confessing.  Where  liquor  is  given, 
9  Pac.  Repr.  (Mont.)  536.  the  benefit  (if  it  can  be  called  any)  is  re- 

Insinoere.— -Confessions  made  in  jest  or  ceived  already,  and  nothing  further  is  in 

without  sincerity  have  no  weight.    Whar.  expectation.     3  Ross,   on  Cr.  (9th  Am. 

Cr.  Ev.  (9th  Ed.)  §  626.  Ed.)  369,  note.    See  State  v.  Hopkirk,  84 

Sleep. — Words  spoken^  in  sleep  are  not  Mo.  278. 
admissible.     People  v,  Robinson,  19  Cal.        When  the  corpus  delicti  is  proved,  confes- 

40.  sions  made  voluntarily,  though  the  prisoner 

Mistake. — A  confession  made  under  a  was  intoxicated,  if  corroborated  by  circum- 

mistake  of  fact  will  be  disregarded.  MThar.  stances,  are  sufficient  to  sustain  a  convic- 

Cr.  Ev.  (9th  Ed.)  S  625;  Hall  v,  Huse,  10  tion.    Williams  v.  State,  12  Lea(Tenn.), 

Mass.  39;  State  v.  Brown,  i  Mo.  App.  211. 

86;  State  v,  Welch,  7  Port.  (Ala.)  463.        A  confession  made  by  a  prisoner,  under 

Compare  Blackburn  r.  Commonwealth,  13  the  influence  of  liquor  furmshed  him  with 

Bush  (Ky.),  181.  *  the  consent  of  the  officer  having  him  in 

Statement  by  an  Interpreter. — A  state-  charge,  but  not  influenced  by  anything 
ment  to  a  third  party,  by  an  interpreter,  of  said  to  him  by  the  officer,  held  to  be  ad- 
admissions  by  the  accused,  though  made  missible  in  evidence.  People  v,  Ramirez, 
in  their  presence,  cannot  bind  them,  when  56  Cal.  533. 

it  appears  that  they  did  not  understand  the  Intoxication  of  the  accused  at  the  time 
language  in  which  it  was  made.  Evidence  when  he  may  have  made  a  confession 
of  a  statement  made  by  an  interpreter  as  would  have  affected  the  weight  of  the  con- 
to  admissions  made  to  him  is  hearsay  evi-  fession  as  evidence  against  himself,  bctt 
dence,  and  inadmissible.  Territory  v.  Big  would  not  go  to  exclude  the  confession 
Knot,  II  Pac.  Repr.  (Mont.)  670.  from  being  put  in  evidence.      State  v. 

Intozioation. — Where  a  prisoner  made  Grear,  28  Minn.  426;  s.  c,  41  Am.  Rep. 

a  statement  to  a  constable  in  whose  cus-  296;  Whitney  v.  State,  8  Mo.  165;  Esk- 

tody  he  was,  but  he  was  drunk  at  the  time;  ridge  v.  State,  25  Ala.  30;  Lester  v.  State, 

and  it  was  imputed  that  the  constable  had  32  Ark.    727;  Com.   v.   Howe,   9  Gray 

given  him  lic^uor  to  cause  him  to  be  so,  (Mass.),  no. 

and  it  was  objected  that  what  the  p^soner        Confessions  made  by  one  while  intoxi- 

said  under  such  circumstances  was  not  ad-  cated  and  suffering  from  delirium  tremens 

missible,   Coleridge,  J.,  said:  "I  am  of  are  admissible;  the  weight  to  be  given  to 

opinion  that  a  statement  being  made  by  a  such  confession  is  for  the  jury.     State  v. 

prisoner  while  he  was  drunk  is  not,  there-  Feltes,  51  Iowa,  495. 
fore,  inadmissible  against  him;  and  that.        Confessions  made  by  one  so  intoxicated 

to  render  a  confession    inadmissible,   it  as  not  to  understand  them  are  no  evidence 

must  either  be  obtained  by  hope  or  fear,  of  g^uilt.     Whether  a  party  making  con- 

This  is  matter  of  observation  from   me  fessions  was  so  much  under  the  influence 

updTi  the  weight  that  ought  to  attach  to  of  intoxicating  liquor  as  not  to  understand 

this  statement,  when  it  is  considered  by  what  he  was  confessing,  is  a  question  for 

the  jury."     R.  v,  Spilsbury,  7  C.  &  P.  187.  the  jury.     Com.  v,  Howe,  9  Gray(Mas8.), 

In  a  note  to  this  case,  i  Phill.  Ev.  465,  it  no. 

v&  observed,  "  The  facts  of  the  case  as  re-        Adnlterj. — A  confession,  to  be  entitled 

ported  do  not  warrant  the  marginal  note,  to  any  material  weight  as    evidence  of 

which  is  as  follows:  '^'/wf^/f,  if  a  constable  adultery,  must  not  only  be  shown  to  be 

give  him  (the  prisoner)  liquor  to  make  free  from'  collusion,  but,  when  made  by 

him  drunk,  in  the  hope  of  his  saying  some-  the  wife,  must  also  be  shown  to  hove  been 
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made  freely,  without  compulsion  or  undue  to  the  confessions  in  the  respective  causes, 

influence  on  the  part  of  the  husband;  and  "  In  Burgess  v.  Burgess,  2  Hagg.  223, 

h  must  also  appear  that  the  husband  has  the  wife  confessed  her  adultery  to  her  hus- 

not  caused  it  to  be  prepared  as  a  means  of  band,  and  afterwards  admitted  to  a  third 

formal  proof.  Suounerbell  v.  Summerbell,  person  that  she    had  so  confessed,   the 

37  N.  J.  Eq.  603.     In  this  case  Barker  nroof  aliunde  was  that  her  paramour,  an 

Guqunere,  Esq. ,  fied  an  opinion,  in  which  inmate  of  her  husband's  house,  paid  her 

the  cases  are  thus  reviewed:  constant  attentions;  that  she  desired  his 

**  In  Williams  v,   Williams,   i  Hagg.  attentions,  and  always  wanted  to  sit  next 

299,  the  confession  was  contained  in  a  to  him;  that  he  sat  so  close  to  her  as  al- 

letter  from  the  alleged  adulteress  to  her  most  to  be  in  her  lap;  that  they  took  every 

sister,  and  there  was  proof  aliunde  that  opportunity  to  be  alone  together;  that  when 

she  frequently  visited  her  alleged  para-  on  a  fishing  partv  they  went  ofiF  together  to 

mour  aixi  was  with  him  alone  at  his  lodg-  a  spot  a  halt-mile  distant  from  the  party; 

ings,  yet  a  divorce  was  refused.  that  when  both  were  visiting  a  friend,  she 

"InMortimerv.  Mortimer,  2  Hagg.  310,  was  seen  coming  out  of  her  paramour's 

the  confession  was  made  by  the  alleged  chamber,  in  which  he  was  then  present;  that 

adulteress  when  in  articulo  mortis,  as  she  both  left  the  drawing-room,  and  were  ab- 

snpposed,  both  to  her  husband  and  her  sent  about  an  hour,  and  on  their  return 

sister-in-law,  and  was  set  forth  in  the  hus-  that  both  were  flurried  and  a  good  deal 

band's  complaint,  which  was  excepted  to  heated.     The  confession  was  deemed  to 

on  the  ground  that  the  confession  alone  be  sufficiently  supported,  and  a  divorce  was 

was  insufficient,  and  that  no  other  acts  or  decreed. 

facts  were  averred  which  were  sufficient  to  "In  Noverre  v.  Noverre,  i  Rob.  428,  the 

sustain  it,    and  the  exception  was  sus-  wife  confessed  her  adultery  to  two  persons 

tained.  other  than  her  husband,  and  the  proof  ali- 

"  In  Harris  v.  Harris,  2  Hagg.  376,  it  undewBs  that  the  husband  (a  surgeon)  left 

was  proved  that  the  wife  had  conducted  his  house  daily  early  in  the  morning,  and 

herself  with  general  levity,  had  been  very  was  absent,  generally,  until  evening;  that 

attentive  to  her  alleged    paramour   and  the  paramour,  a  pupil  of  the  husband  and 

jealous  of  his  attentions  to  other  women;  an  inmate  of  his  house,  sought  the  wife 

and  on  the  occasion  ot  a  picnic  party  had  as  soon  as  the  husband  left  the  house, 

persuaded  another  lady  to  separate  them-  and  spent  the  time  of  his  absence  in  her 

selves  froin  the  party  and  go  into  the  company  in  the  drawing-room,  walking 

wood,  aixl  that  on  arriving  in  the  wood  in  the  garden,  and  sitting  in  the  arbor, 

the  wife  '  whooped '  until  the  paramour  and  that  when  the  husband's  return  was 

joined  them;   her  companion,  who  was  announced  they  immediately  separated; 

gathering  flowers,  observing  the  pair  re-  that  she  was  often  in  the  bedroom  of  her 

dining  on  a  bank,  he  with  his  arm  round  paramour,  when  he  was  there,  sometimes 

her  waist,  called  to  the  wife  to  come  away,  for  ten  minutes  at  a  time;  that  the  wife 

and  upon  her  refusing  to  do  so,  she  left  and  paramour  retired  for  the  night  much 

the  pair  in  that  position.     Subsequently,  earlier  than  the  husband,  who  sat  up  to 

upon  being  told  hf  a  friend  of  her  husband  a  late  hour;  and  that  the  wife  often  came 

that  the  paramour  had  admitted  that  he  on  out  of  her  room  in  her  dressing-gown  and 

that  occasion  had  sexual  intercourse  with  stood  on  the  stairs  talking  to  the  para- 

her,  she  did  not  deny  it,  but  exclaimed,  mour  until  the  servants  went  to  bed, 

'  He  is  a  dirty  scoundrel,*  and  then  said  she  passing  them  and  leaving  them  standing 

knew  it  was  impossible  to  live  with  her  on  the  stairs,  and  that  they  behaved  like 

fansfaand  after  what  had  happened,  and  lovers.     The    court    held    that  extreme 

that  she  would  leave  his  house  if  promised  familiarity  and  ample  opportunity  being 

that  tliere  should  be  rx>  further  investiga-  proved,   and  being  convinced  that  the 

tion  of  her  corxluct.    The  entire  abseiKe  confessions  were  genuine,  the  spirit  of 

of  other  proof  than  the  confession  in  Mor-  the  canon  fss  not  violated  by  pronounc- 

timer  9,  Mortimer;  the  absence  of  any  ing  for  a  divorce. 

proof  of  personal  familiarities  or  of  indtca-  *'  In  Owen  v.  Owen,  4  Hagg.  261,  the 

tiona  of  illicit  affection  in  Williams  v.  Wil-  wife  confessed  her  adultery  in  letters  to 

liams,  although  imprudent   corxluct   and  a  person  other  than  her  husband,  and  the 

abundant     opportunities     were     clearly  proof  aliunde  was  of  great  intimacy  with 

proved,  and  the  presence  of  proof  in  Har-  the  paramour;  that  on  one  occasion  he 

ria  r.  Harris  of  illicit  affection,  of  rerxlex-  passed  the  night  at  her  house,  while  her 

vous,  and    of    familiarities, .  position    ol  husband  was  absent;  that  on  two  other 

parties,  and  circumstances  leading  to  the  occasions  she  was  absent  from  her  hus- 

very  brink  of  the  adukerits,  sufficiently  band's  house  all  night,  and  refused  to 

indicate  the  reasons  for  the  itaiuj  assigned  say  where  she  had  been,  although  proved 
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sot  to  have  been  at  the  house  of  the  and  gaTe  birth  to  a  child  more  than  a 
friend  to  which  she  had  said  she  was  year  after  leaving  her  husband,  and  there- 
going;  and  that  she  had  tried  to  suborn  upon  a  divorce  was  decreed, 
witnesses  to  testify  that  on  those  occa-  '*  It  is  clear,  therefore,  that  up  to  the 
sions  she  slept  where  no  suspicion  could  time  of  the  institution  of  the  matrimonial 
attach  to  her.  The  court  held  that  there  court,  no  divorce  was,  in  fact,  granted  in 
was  no  collusion  in  the  confessions,  and  England  solely  upon  the  unsupported 
as  there  was  sufficient  evidence  to  corrob-  confession  of  the  criminated  paHy,  ad- 
orate  them,  a  divorce  should  be  ordered.  judged  by  the  court  to  have  been  made 

"  In  Grant  v.  Grant,  2  Curteis,  i6,  the  without  collusion.  Although  Dr.  Lush- 
confessions  of  the  wiife*s  adultery  were  ington,  in  his  later  decisions,  was  inclined 
contained  in  her  letters  to  her  paramour,  to  magnify  the  importance  of  apparently 
and  the  proof  aliunde  was  that  there  was  non-collusive  confessions,  yet  in  Noverre , 
great  intimacy  between  them ;  and  on  v,  Noverre  he  clearly  states  'the  funds- 
one  occasion  improper  personal  liberties  mental  difficulty  in  these  words:  '  No 
on  hb  part;  and  that  on  another  occasion  tribunal  is  to  be  trusted  with  the  power 
he  passed  the  night  at  her  house  during  to  determine  that  which  is  impossible, 
the  absence  of  her  husband;  and  that  this  namely,  whether  such  a  confession  be 
visit  was  concealed  from  the  husband,  genuine  or  not' 

The  court  held  that  the  letters  were  suf-        "  There  are  cases  In  the  United  States 

ficiently  corroborated,  and  a  divorce  was  which  seem  to  adjudge  that  a  divorce  may 

decreed.  be  decreed  upon  the  confession  alone,  if 

*'  In  Tucker  v.  Tucker,  ii  Jur.  893,  the  the  court  be  satisfied  from  surrounding 

confession  of  the  wife's  adultery  was  con*  circumstances  that  it  was  .made  without 

tained  in  a  letter  from  the  wife  to  the  collusion.     Tewksbury  v.  Tewksbury,  4 

husband's  father;  and  the  proof  aliumU  How.  (Miss.)  109;  Matchin  v,  Matchin, 

was  that  after  her  husband  sent  her  from  6  Pa.  St.  332.     But  it  is  to  be  noted  that 

his  house,  she  went  with  her  alleged  para-  in  both  of  Uiese  cases  there  was,  in  fact, 

mour  to  a  distant  city,  and  there  took  strong  corroborative  proof  of  the  fact  of 

lodgings  and  passed  the  night;  there  was  adultery.     The  only  case  that    I   have 

BO  proof  of  improper  intimacy  between  found,   in    which  a   divorce    has    been 

them  before  the  confession.     The  court,  granted  solely  upon  a  confession  adjudg- 

without  adverting  to  the  corroborating  ed  to  have  been  made  without  .collusion, 

circumstances  subsequent  to  the  confes-  is  Billings  v.  Billings,  11  Pick.  (Mass.) 

sion,  decreed  a  divorce  seemingly  upon  461. 

the  sole  ground  that  the  confession  was        "In  our  State  the  rigidity  of  the  rule 

not  collusive.  This  ruling,  if  so  intended,  seems  not  to  have  been  relaxed.    The 

is  certainly  a  relaxation  of  the  rule  there-  confession  of  the  criminated  party  has 

tofore  enforced,  but  it  does  not  seem  to  been  uniformly  required  to  be  supported 

have  been  followed  in  subsequent  cases,  by  proof  of  the  fact  of  adultery;  and  our 

*'  Thus  in  Deane  v,  Deane,  12  Jur.  63,  courts  have  treated  confessions  as  objects 

the  wife,  while  on  a  visit  to  a  friend,  left  of  suspicion.     Thus,  in  Clutch  v.  Clutch, 

her  house  and  went  to  the  house  of  a  Sax.  (N.  J.)  474,  the  following  language 

young  unmarried  officer,  and  stayed  there  is  used:  *  In  cases  of  this  kind  the  court 

with  him  for  a  fortnight,  refusing  to  leave  takes  the  confessions  of  partidS  with  very 

him  when  requested  to  do  so  by  her  friend,  great  caution,  and  they  are  never  held 

Subsequently  she  wrote  to  her  husband  sufficient  without    strong  corroborating 

expressing  her  remorse  for  her  guilty  circumstances.'     In  Miller  v.   Miller,    i 

conduct,  and  though  the  confession  was  Green  Ch.  (N.  J.)  139:  '  These  admissions 

plainly  free  from  collusion,  yet  the  di-  are  not  to  be  received  as  a  general  rule 

vorce  was  decreed,  not  upon  the  confes-  with  much  faith;  they  are  competent  when 

sion  alone,  but  upon  the  whole  testimony,  connected  with  other  proof,  but  not  with- 

"  And  in  Shuldham's  Divorce,  12  CI.  out.  The  reason  assigned  is,  that  there 
&  Fin.  363,  a  letter  from  the  wife  to  the  is  great  danger  of  collusion  between  the 
husband,  confessing  adultery,  was  held  parties,  or  of  confessions  being  extorted.' 
not  to  be  sufficient  evidence  of  adultery;  And  in  Jones  v.  Jones,  2  C.  E.  Green 
but  upon  a  commission  being  issued,  it  (N.  J.),  351,  the  present  chief -justice,  sit- 
was  further  proved  that  the  wife  had  been  ting  as  master,  observes:  '  Indeed  the 
very  intimate  with  the  paramour  in  India;  approved  rule  of  law  appears  to  be,  that 
that  she  went  with  some  friends,  with  her  a  divorce  will  not  be  granted  when  the 
husband*s  consent,  to  the  Cape  of  Good  admissions  of  the  criminated  party  con- 
Hope,  was  soon  joined  there  by  her  para-  stitute  the  entire  basis  upon  which  to  rest 
mour,  and  after  a  time  returned  with  the  conclusion  of  guilt.  Such  evidence, 
him  to  India,  and  there  lived  with  him  it  is  said,  may  convince  to  a  moral  cer- 
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S.  Hatore  and  SfRMt. — Confessions  may  be  divided  into  two 
classes :  judicial  and  extrajudicial.  They  may  also  be  divided  into 
plenary  and  non-plenary.  A  plenary  judicial  confession,  i.e.,  a  con- 
fession made  by  the  accused  before  a  tribunal  competent  to  try 
him,  is  sufficient  whereon  to  found  a  conviction.* 

A  plenary  judicial  confession  is  in  other  words  a  plea  of  guilty. 
An  extrajudicial  confession  is  good  evidence,  but  not  conclusive, 
even  though  plenary.  Whether  or  not  a  plenary  extrajudicial 
confession,  uncorroborated  in  any  way  whatever,  is .  sufficient 
whereon  to  found  a  conviction,  has  been  the  subject  of  some  dis- 
cussion.* 

udnty;  bat  it  does  not  fill  the  measore  of  A  confessioh  of  guilt  in  open  court,  in 
legal  proof.'  To  these  authoritative  de*  the  presence  of  the  jury,  is  evidence 
liverances  must  be  added  the  well-con-  enough  to  sustain  a  conviction.  Dante 
sidered  words  of  Chancellor  Kent.  He  v.  State,  87  Ind.  398. 
says,  in  Betts  v,  Betts,  I  Johns.  Ch.  (N.  8.  Roscoe's  Cr.  Ev.  (loth  Ed.)  4a 
Y.)  197:  '  The  party's  confession  may  and  It  is  said  to  have  been  decided  to  be  so 
does  aid  other  proofs,  but  the  decree  must  in  R.  v.  Wheeling,  i  Leach  Cr.  Ca.  311  n; 
not  rest  alpne,  nor  perhaps,  essentially,  but  it  seems  doubtful  whether  the  lan- 
on  such  confessions;  for  there  is  great  guage  is  to  be  taken  in  the  unqualified 
danger  of  collusion  between  the  parties,  sense  which,  at  first  sight,  it  appears  to 
or  of  confessions  extorted,  or  made  de-  bear.  The  subject  is  ably  discussed  by 
signedly  to  furnish  means  of  evidence.'  Mr.  Greaves  in  a  note  to  3  Russ.  oa 
These  confessions,  therefore,  are  to  be  Cr.  (4th  Ed.)  366;  and  he  is  of  opinion 
received  in  this  case  with  jealousy,  and  that  it  has  never  been  expressly  decided 
to  be  weighed  with  caution,  and  to  be  that  the  mere  confession  of  a  prisoner 
supported  with  facts  and  circumstances  alone,  and  without  any  other  evidence, 
tending  to  demonstrate  the  charge  to  the  is  sufficient  to  warrant  a  conviction.  He 
satisfaction  of  the  court."  See  Hughes  says:  "In  Greenleaf's  Evid.  §  217,  it  is 
V.  Hughes,  19  Ala.  307;  Moyler  v.  Moy-  ofaoerved,  '  In  each  of  the  English  cases 
ler,  II  Ala.  620;  Buckholtz  v.  Buckholtz,  usually  cited  in  favor  of  (he  sufficiency  of 
24  Ga.  239;  Woolfolk  V,  Woolfolk,  53  this  evidence,  there  was  some  corrobora- 
Ga.  661;  Armstrong  v.  Armstrong,  32  tive  circumstance.  Wheeling's  case  seems 
Miss.  279;  Stibbins  v.  Stibbins,  i  Met.  to  be  an  exception,  but  it  is  too  briefly 
(Ky.)  476;  Latham  v,  Latham,  30  Gratt.  reported  to  be  relied  on.  In  the  United 
(Va.)  307;  Matchin  v,  Matchin,  6  Pa.  St.  States  the  prisoner's  confession  when  the 
332:  Derby  v,  Derby,  21  N.J.  Eq.  36;  r(?^»j  ^WiV/t  is  not  otherwise  proved,  has 
Clutch  V.  Clutch,  I  N.  J.  Eq.  474;  Miller  been  held  insufficient  for  his  conviction; 
V.  Miller,  i  N.  J.  Eq.  386;  s.  c,  2  N.  J.  Eq.  and  this  opinion  ceruinly  best  accords 
139;  Callender  v,  Callender,  53  How.  Pr.  with  the  humanity  of  the  criminal  code, 
(N.  Y.)  364;  Betts  V,  Betts,  z  Johns.  Ch.  and  with  the  great  degree  of  caution  ap- 
(N.  Y.)  197;  Roe  V,  Doe,  i  Johns.  Cas.  plied  in  receiving  and  weighing  the  evi- 
(N.  Y.)  25 ;  Lyon  v,  Lyon,  62  Ban>.  (N.  dence  of  confessions  in  other  cases,  and 
Y.)  138;  Billings  t/.  Billings,  11  Pick,  it  seems  countenanced  by  approved  writ- 
(Mass.)  461;  Robbins  v.  Kobbins,  100  ers  on  this  branch  of  the  law,'  citing 
Mass.  150;  White  v.  White,  45  N.  H.  Guild's  Case,  5  Halst.  (N.  J.)  163,  185; 
121;  Richardson  v.  Richardson,  50  Vt.  Long's  Case,  i  Hayw.  524  (455);  2  Hawk. 
119;  Evans  v,  Evans,  41  Cal.  103;  True  P.  €.  c.  46,  s.  36.  The  statement  in  i 
V,  True,  6  Minn.  458;  Brainard  v.  Brain*  Leach,  311,  is  that  in  R.  v,  Fisher,  'The 
ard,  Wright  (Ohio),  354.  facts  of  W.'s  house  having  been  broken 
1.  Roscoe's  Cr.  Ev.  (loth  Ed.)  40;  open  in  the  night-time,  and  the  goods 
Marsh  v.  Mitchell,  26  N.  J.  Eq,  497.  mentioned  in  the  indictment  stolen  there- 
It  is  said  by  Lord  Hale  that,  where  the  from,  were  clearly  proved;  but  there  was 
prisoner  freely  tells  the  fact,  and  de-  no  other  evidence  to  fix  those  facts  on 
mands  the  opinion  of  the  court  whether  the  prisoner  than  his  confession  made 
it  be  felony,  though  upon  the  fact  thus  before  the  committing  magistrate;  and 
shown  it  appears  to  be  felony,  the  court  there  being  no  evidence  that  this  confes- 
wiU  not  record  his  confession,  but  admit  sion  was  not  reduced  to  writing,  viva- 
him  to  plead  to  the  fe|pny  not  guilty,  a  voce  testimony  of  it  was  rejected.  But 
Hale  P.  C.  335.  in  the  case  of  Wheeling  it  was  determlsed 
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that  a  prisoner  may  be  cooTicted  on  his  more,  sometimes  less,  than  300  quarten 

own  confession,  when  proved  by  legal  of  oats  in  his  granary,  the  door  of  which 

testimony,  although  it  is  totally  uncor-  had  been  fastened  with  a  padlock,  and 

roborated  by  any  other  evidence.*    This  wasfoand  by  the  prosecutor  unhinged  and 

statement  may  mean  that  where  the  com-  drawn  back  on  the  94th  of  December.   At 

mission  of  a  felony  is  proved  by  inde*  half-past  two  o'clock  that  morning  two 

pendent    evidence,  a    prisoner    may  be  men  were  seen  by  a  witness  coming  from 

convicted  on  his  confession,  though  there  the  prosecutor's  yard, each  of  them  having 

be  nothing  to  corroborate  that  confession  a  sack  on  his  back,  but  the  witness  did  not 

as  to  his  being  the  party  who  committed  say  that  the    men  were  the    prisoners, 

such  felony;  and  the  manner  in  which  White  on  the  same  day  was  in  possession 

Wheeling's    case   is  introduced   plainly  of  some  bags  of  black  Irish  kiln -dried  oats, 

shows  that  that  is  the  meaning  of  the  of  the  same  kind  as  those  in  the  granary 

statement.     In  R.  v.  Eldridge,  R.  &  R.  .  of  the  prosecutor,  who  could  not,however, 

440,  on  an  indictment  for  stealing  a  mare,  swear  that  he  had  lost  any  of  his  oats; 

it  appeared  that  the  mare  was  seen  on  each  prisoner  made  an  explicit  confession 

the  9th  of  October  in  the  afternoon  in  of  the  offence,  whicJi  was  proved,  and  the 

the  possession  of  one  of  the  prosecutor's  prisoners  found  guilty;  and  the  judges 

servants,  who  was  taking  it  towards  one  held  the  conviction  right.     In  R.  v.  Tip- 

of  bis  fields,  but  neither  that  servant  nor  pet,  R.  &  R.  509,  which  was  an  indict- 

the  prosecutor  were  called  as  witnesses;  mentforstealingoats  from  the  same  pros- 

the  mare  was  not  found  in  the  prosecu-  ecutor,  the  same  evidence  was  given  as 

tor's  possession  on  the  zith  of  October,  in  the  preceding  case,  with  the  addition 

The  prisoner  had  the  mare  in  his  posses-  that  the  prisoner  was  under-hostler  in  the 

sion  on  the  13th,.  and  sold  her  under  her  prosecutor's  stables,  and  a  confession  by 

value.     A  full  confession  before  a  magis-  the  prisoner  of  his  having  stolen  the  oats 

istrate  was  proved,  and  the  prisoner  con-  In  company  with  the  prisoners  in  the 

victed.     The  judges  held  *  that  there  was  preceding  case  was  put  in,  and  the  pris- 

sufficient  evidence  to  confirm  the  confes-  oner  convicted;  and  seven  of  the  learned 

sion.'     It  is  to  be  observed  that,  inde-  judges  (all  who  met  on  the  occasion)  were 

pendently  of  the  confession,  the  case  was  of  opinion  that  the  conviction  was  right, 

complete,  with  the  exception  of  proving  '  as  there  was  not  only  the  confession  but 

that  the  mare  was  put  in  the  prosecutor's  the  evidence  of  the  prosecutor  also,  which 

field  by  his  servant.    See  R.  v,  Yend,  6  made  it  probable  that   oats   had   been 

C.  &  P.  176;  and  R.  v.  Fellows,  6  C.  &.  stolen,  as  it  appeared  from  such  evidence 

P.  176.     In  R.  V,  Falkner  and  Bond,  it  that  the  door  of  the  granary  had  been 

Den.  C.  C.  517,  on  an  indictment  for|  broken  open,  and  most  of  the  learned 

robbing  one   H.,  he  was  called  on   his  judges  thought  that,  without  the  owner's 

recognizances,   but  did  not  appear,  and*  evidence,  the  prisoner's  confession  was 

the  prisoner,  F.,  had  been  desirous  to  evidence  upon  which  the  jury  might  have 

send  a  message  to  H.  to  keep  him  from'  convicted.'    See  R.  v.  Burton,  Dears.  C. 

appearing.    The  only  other  evidence  was  C.  282.  and  the  dictum  of  Maule,  J.     In 

that  B.  had  confessed  the  offence  to  the  R.  v.  Tuffs,  5  C.  &  P.  167.  the  prisoner 

constable   who    apprehended    him,   and  was   indicted  for    stealing  two  heifers, 

that  both  the  prisoners,  on  hearing  the  which  were  not  missed  by  the  prosecutor 

depositions   read  over  to  them    which  or  any  person  in  his  service,  and  the  6oly 

conuined  the  charge,  had  admitted  that  evidence  against  the  prisoner  was  his  own 

they  were  guilty;  the  depositions  charged  statement,  when  questioned  on  the  sub- 

the  prisoners  with  robbing  H.  of  certain  ject,  that  he  tiad  driven  away  two  heifers 

quantities    of    copper.    The     prisoners  from  his  uncle's  premises,  '  The  World's 

were  found  guilty,  and  the  judges  held  End  Dolver;'  the  prosecutor  and  another 

the  conviction   right,   but  no  reason  is  person  proved  that  the  prosecutor's  farm 

stated  for  the  decision.     It  is  clear  that  was  called  by  that  name,  but  they  could 

the  depositions  were  read  in  evidence  at  not  undertake  to  say  that  there  was  not 

the  trial,  for  their  contents  are  stated  in  any  other  of  that  name;  Lord  Lyndhurst, 

the  case;  and  they  were  admissible,  ist,  upon  this,  told  the  jury  that  under  the 

as  showing  the  charge  of  which  the  pris-  circumstances,   there  was  not  any  evi- 

oners  admitted  that  they  were  guilty;  2d,  dence  of  a  stealing  as  to  the  heifers  of 

if  there  were,  as  there  seems  to  have  been,  the  prosecutor;   though  if  it  had  been 

evidence  that  the  prosecutor  was  kept  proved  that  his  was  the  only  *  World's 

away  by  means  of  the  prisoners.     In  R.  End  Dolver,'  it  would  have  been  suffi- 

V.  White  and  Langdon,  R.  &  R.  508,  on  cient    It  does  not,  therefore,  appear  that 

an  indictment  for  stealing  oats,  the  pros-  it  has  ever  been  expressly  decided  that 

ecutor  proved  that  he   had  sometimes  the  mere  confession  of  a  prisoner  alone, 
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and  without  any  other  evidence,  is  suffi-  tary  statements  made  by  the  prisoner 

dent  to  warrant  a  conviction.     In  R.  v.  after  his  arrest.     People  v,  Rodundo,  44 

Edgar,  Monmonth  Spr.  Ass.  1831,  MSS.  Cal.  538. 

C.  S.  G.,  the  prisoner  was  indicted  for  Cerroheratiea. — ^When    the  confession 

obtaining  money  of  a  friendly  society  by  of  the  accused  is  corroborated  by  extrane- 

false  pretences;  the  rules  of  the  society  ons  facts — as,  in  this  case,  by  the  discov- 

had  not  been  enrolled,  but  the  prisoner,  ery  of  a  part  of  the  stolen  goods,  in  con* 

who  was  a  member  of  the  society,  had  sequence  of  a  statement  made  by  him,  in 

acted  under  them,  and  it  was  contended  the    possession  of    a   particular  person 

that  be  had  thereby  admitted  their  valid-  recently  after  the  burglary — it  is  compe- 

ity,  and  the  position  in  the  text  was  cited  tent  to  prove  to  the  jury  his  statement 

as  a  stronger  decision;  on  which  Patte-  and  the  corroborating  fact  of  the  discov- 

son,  J.,  said:  *  Could  a  man  be  convicted  ery;  but  this  does  not  render  competent 

of  murder  on  his  confession  alone,  with-  his  confession,  at  the  same  time,  that  he 

out  any  proof  of  the  person  being  killed  ?  committed   the  burglary  and  larceny,  if 

I  doubt  whether  he  could.*    In  R.  v.  Sut-  such  confession  was  improperly  procured 

cUffe,  5  Cox  C.  C.  370,  where  a  robbery  by  promises  or  threats.  Murphy  v.  State, 

had  been    committed  on  a    moonlight  63  Ala.  i.     See  People  v.  Jones,  33  Cal. 

night,  Cresswell,  J.,  left  the  case  to  the  80.  G^mr/anrSampson  v.  Commonwealth, 

jury  on    confessions    of    the    prisoner,  84  Pa.  St   300;   State  v,  Mortimer,  so 

though  the  prosecutor  swore  the  prisoner  Kans.  93. 

was  not  one  of  the  men  who  robbed  him.  While  confessions  of  guilt  should  be 

The  remark  on  this  case  is  that  the  pros-  received  with  great  caution,  and  will  not, 

ecutor  might  be  in  error;  the   prisoner  alone,  justify  a  conviction,  yet  if   they 

must  know   whether  he  was    guilty  or  should  be  corroborated  by  circumstances, 

not."  they  would  be  sufficient  for  that  purpose. 

In  Law  V.  Merrills,  6  Wend.  (N.  Y.)  Anderson  v.  State,  72  Ga.  98;  Nesbit  v. 
268,  Walworth,  Chan.,  said:  "  Evidence  State,  43  Ga.  239;  Pitts  v,  Sute,  43  Miss. 
10  establish  a  fact  by  the  confessions  of  472;  Johnson  v.  State,  59  Ala.  37;  State 
the  party  should  always  be  scrutinized  and  v,  Patterson,  73  Mo.  705;  State  v.  Ger- 
received  with  caution;  as  it  is  the  most  man,  54  Mo.  526;  Bergen  v.  People,  17 
dangerous  evidence  that  can  be  admitted  III.  426;  People  v.  RullofI,  3  Park.  C.  C. 
in  a  court  of  justice,  and  the  most  liable  (N.  Y.)  401;  Lyon  v.  Lyon,  62  Barb.  (N. 
to  abuse.  Although  a  witness  is  perfectly  Y.)  138;  Terry  v,  McClin,  i  Mont.  394; 
honest,  it  is  impossible,  in  most  cases.  Strait  v.  State,  43  Tex.  486;  Laros  v, 
for  him  to  give  the  exact  words  in  which  Commonwealth,  84  Pa.  St.  200;. Samp- 
an admission  was  made.  And  sometimes  son  v.  State,  54  Ala.  241;  Territory  v, 
even  the  transposition  of  the  words  of  a  Farrell,  6  Montana,  is;  Berry  v.  State, 
party  may  give  a  meaning  entirely  differ-  4  Tex.  App.  492;  Smith  v.  State,  21 
cut  from  that  which  was  intended  to  be  Gratt.  (Va.)  809;  State  v,  Gardiner, 
conveyed  to  the  witness."  See  Malin  v,  Wright  (Ohio),  392;  People  v.  Hennessey, 
Malin,  i  Wend.  (N.  Y.)625;  Slate  v.  Gar-  15  Wend.  (N.  Y.)  147;  People  v.  Thrall, 
diner,  Wright  (Ohio).  392:  Fonts  v.  State,  50  Cal.  415;  State  v.  Knowles,  48  Iowa, 
8  Ohio  St.  98;  People  v.  Gelabert,39  Cal,  598;  Com.  v.  Smith,  119  Mass.  305.  C^jn- 
663;  Com.  V.  Galligan,  113  Mass.  202;  pare  State  v.  Cowan,  7  Ired.  (N.  Car.) 
U.  S.  V,  Nott.  I  McLean  (U.  S.),  499.  239;  Stephen  v.  State,  11  Ga.  225. 

The  testimony  of  a  witness  called  to  But  such  suppletory  evidence  need  not 

prove  a  confession  is  inadmissible  if  he  be  conclusive  in  its  character.     When  a 

does  not  remember  the  substance  of  all  confession    is    made,    and    the    circum- 

that  was  said  at  the  time.     Berry  t^.  Com-  stances    therein   related    correspond   in 

roonwealth,   10  Bush  (Ky.),  15;  s.   c,  i  some  points  with  those  proven  to  have 

Am.  Cr.  Rep.  272;  People  v.  Gelabert,  existed,  this  may  be  evidence  sufficient 

39  Cal.  663.     Compare  Westmoreland  v,  to  satisfy  a  jury  in  rendering  a  verdict 

State,  45  Ga.  S25.  asserting  the  guilt  of  the  accused.  "  Full 

A  conversation  between  a  husband  and  proof  of  the  body  of  the  crime,  the  corpus 

wife  may  be  proved  by  a  bystander  who  delicti,  independently  of  the  confession, 

overhears  it.    Com.  v.  Griffin,  no  Mass.  is  not  required  by  any  of  the  cases;  and 

x8i.  in   many  of  them   slight  corroborating 

Where    a    fellow-prisoner   conversed  facts  were  held  sufficient."    State  v.  Pau 

with  the  accused  through  the  soil-pipes,  terson,  73  Mo.  705 ;  People  v.  Badgley, 

keld^  that  a  confession  thus  made  was  16  Wend.  (N.  Y.)  53;  People  v.  Hennes- 

admissible.     Brown  v.  Com.,  76  Pa.  St.  sey,   15   Wend.  (N.  Y.)  147,  and  cases 

319.  cited;  Bergen  v.  People,  17  III.  426;  State 

A  sheriff  must  give  evidence  of  volnn-  v.  Lamb,  28  Mo.  318;  Daniel  v.  State,  63 
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• 

Ga.  339;  People  v,  Ralloff,  3  Park.  Cr.  notes.     The  prosecutor  was  proceeding 

(N.  Y.)  401.  to  state  an  inadmissible  confession,  when 

>yhen  upon  a  criminal  trial  there  is»  in  Chambre,  J.,  stopped  him,  but  permitted 

addition  to  a  confession  of  the  defendant,  him  to  prove  that  the  prisoner  brought 

proof  of  circumstances  which,  although  to  him  a  guinea  and  a  £s  Reading  Bank 

they  may  have  an  innocent  construction,  note,  which  he  gave  up  to  the  prosecutor 

are  calculated  to  suggest  the  commission  as  the  guinea  and  one  of  the  notes  that 

of  the  crime,  and  for  the  explanation  of  had  been  stolen  from  him.     The  learned 

which  the  confession  furnishes  the  key,  judge  told  the  jury  that,  notwithstanding 

there  is  sufficient  "  additional  proof  that  the  previous  inducement  to  confess,  they 

the  crime  charged  has  been  committed  "  might  receive  the  prisoner's  description 

to  warrant  a  conviction,  within  the  mean-  of  the  note,  accompanying  the  act  of  de- 

ing  of  the  provision  of  the  Code  of  Civ.  livering  it  up^  as  evidence  that  it  was  the 

Proc.  (§  395)  requiring  such   proof.     A  stolen  note.     A  majority  of  the  judges 

confession  under  said  provision  is  com-  (s<iven)  held  the  conviction  right.     Law- 

petent  proof  both  of  the  criminal  agency  rence  and  Le  Blanc,  JJ.,  were  of  a  con- 

of  the  defendant  and  of  thd  body  of  the  trary  opinion,  and  Le  Blanc  said  that  the 

crime,  but  insufficient  as  to  the  latter  to  production  of  the  money  bv  the  prisoner 

warrant  a  conviction  without  corrobora-  was  alone  admissible,  and  not  that  he 

tion.     People  v,  Jaehne,  103  N.  Y.  i8a.  said  it  was  one  of  the  notes  stolen.     R. 

Where  the  fact  of  the  commission  of  a  v.  Griffin,  Russ.  &  Ry.  151.     And  sec  R. 

larceny  is  shown  by  other  and  direct  ev-  v.   Jones,  Russ.  &  Ry.  152,  where  the 

idence,  the  defendant  may  be  convicted  statement  of  the  prisoner,  on  producing 

of  the  same  by  proof  of  his  admissions  some  money  out  of  his  pocket,  that  it  was 

or  confessions,  deliberately  made.    An-  all  he  had  left  of  it,  was  held  inadmissi 

drews  v.   People,  117  111.  195;  Selvidge  ble,  the  prosecutor  having  held  out  in- 

V,  State,  30  Tex.  60.  ducements  to  confess.     Speaking  of  dec- 

Where,  on  a  trial  for  murder,  there  is  larations  accompanying  an  act,  Mr. 
evidence  to  prove  motive  on  t^e  part  of  Phillips  observes,  "  It  may  be  thought 
the  defendant,  as  well  as  actual  partici-  that  the  only  ground  upon  which  such 
nation  in  the  crime,  admissions  made  by  declarations  can  be  received  is,  that 
him  to  the  effect  that  he  was  asked  to  they  are  explanatory  of  the  aoc  of  deliv- 
take  part  in  the  murder,  but  declined,  ery,  and  not  a  narrative  of  a  past  trans- 
promising,  however,  to  say  nothing  action."  PhilL  Ev.  (8th  Ed.)  432.  See 
about  the  matter,  are  relevant  and  com-  Yates  v.  State,  i  S.  Westn.  Rep.  (Ark.) 
petent  evidence,  as  they  tend  to  show  65;  Strait  z^.  State,  43  Tex.  486;  Whiter, 
that  the  defendant  was  at  any  rate  an  ac-  State,  3  Heisk.  (Tenn.)  338;  State  v. 
cessory  before  the  fact.  Ettinger  v,  Garvey,  28  La.  Ann.  925;  Laros  v.  Com., 
Commonwealth,  98  Pa.  St.  338.  84  Pa.  St.  200. 

Proof  of  admissions  by  a  prisoner.  Proof  of  Corpus  Delioti. — An  extraju- 

which,  though  they  themselves  do  not  dictal  confession  of  murder,  uncorrobo- 

involve  his  guilt,  tend  in  connection  with  rated,  is  insufficient  to  authorize  convic- 

other  facts  to  prove  it,  is  competent,  even  tion.     Williams  v.  People,  loi  III.  382; 

without  preliminary  proof  that  they  were  May   v.   People,    92   111.   343;    State  v. 

voluntarily  made.     People  v,  Le  Roy,  4  Knowles.  48  Iowa,  598;  Smith  v.  State, 

Pac.  Rep.  (Cal.)  649.  17  Neb.  358;  Priest  v.  Stole,  10  Neb.  393; 

Any  circumstances  tending  to  show  the  Smith  v.  State,  22  N.  W.  Repr.  (Neb.) 
guilt  of  the  accused  may  be  proved,  780;  State  z^.  Patterson,  73  Mo.  695;  State 
although  brought  to  light  by  a  declara-  v,  German,  54  Mo.  526;  s.  c,  14  Am. 
tion  inadmissible /rr  x^,  as  having  been  Rep.  48 1;  State  v.  Scott,  39  Mo.  424; 
obtoined  by  improper  influence.  So  evi-  State  v.  Lamb,  25  Mo.  218;  Yates  v. 
d'ehce  as  to  the  condition  of  the  prisoner's  State,  i  S.  Westn.  Rep.  (Ark.)  65;  People 
hand  at  the  time  of  holding  the  inquest  v.  Lane,  49  Mic^i.  340;  People  v.  Lam- 
is  admissible,  although  the  prisoner  was  bert,  5  Mich.  349;  State  v.  Davidson,  30 
then  compelled  to  exhibit  her  hand  by  Vt.  377;  Com.  v.  McCann.  97  Mass.  5S0; 
the  coroner,  after  objection  on  her  part.  Com.  v.  Smith,  119  Mass.  305;  People  ». 
State  V,  Garrett,  71  N.  Car.  85.  See  Badgley,  i6  Wend.  (N.  Y.)  53;  People 
White  V.  State,  3  Heisk.  (Tenn.)  338.  v.  Hennessey,  15  Wend.  (N.  Y.)  147;  Ru- 

Deolaratloni  Aocompanylng  tho  Deliv-  lofl  v.  People,  18  N.  Y.  179;  People  9. 

ory  of  Btolen  Property— Whether  Admit-  Bennett.  49  N.  Y.  T37;  People  v.  Jaehne, 

fiblo. — Declarations    accompanying    an  103  N.  Y.  182;  Sute  9.  Guild,  10  N.  J. 

act   done  have    been    admitted  in    evi-  Lv  163;  9.  c,  18  Am.  Dec.  304;  Com.  v, 

dence.      The    prisoner    was    tried     for  Pettit,  8  Phila.  608;  Com.  v.  Hanson,  3 

stealing  a  guinea  and  two  promissory  Brews.  (Pa.) 461;  Smith  v.  Sute,  21  Grate 
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4.  Knit  be  Free  and  Yoluntary. — A  confession,  in  order  to  be  admis- 
sible, must  be  free  and  voluntary:  that  is,  must  not  be  extracted 
by  any  sort  of  threats  or  violence,  nor  obtained  by  any  direct  or 
implied  promises,  however  slight,  nor  by  the  exertion  of  any  im- 
proper influence,  because  under  such  circumstances  the  party  may 

(W)  809;  Strin^ellow  v.  Sute«  26  Miss,  bad    several  times  visited    her    house. 

157;  Brown  v.  State,  32  Miss.  433,  33  About  a*  year  afterwards  a  human  skull 

Miss.  347;  Pitts  V.  State,  43  Miss.  472;  and  a  jaw-bone  were  found  near  the  resi- 

Jenkins  v.  State,  41  Miss.  582;  Winslow  dence  of  the  deceased  showing  the  marks 

V.  State,  76  Ala.  42;  Matthews  v.  State,  of  deadly  wounds.     A  lock  of  hair  still 

55  Ala.  187;  Mose  v.  State,  36  Ala.  211;  attached  to  the  (skull  was  similar  to  that 

Johnson  v.  State,  59  Ala.  37;  People  v,  of  the  deceased,  while  the  jaw-bone  was 

Jones.  31  Cal.  565;  People  v.  Ah  How,  identified  as  hers  by  persons  who  recog- 

34  Cal.  218;  People  v.   Thrall,   50  Cal.  nized  peculiarities  in  its  structure.    HeU^ 

415;  Butler  V.  Commonwealth,  2  Duvall  that  these  circumstances  constituted  suffi- 

(Ky.),  435:  Tyner  v.  State,  5   Humph,  cient  proof  of  ihe  corpus  dt/icti  to  render 

(Tenn.)  383;  Dison  v.  State,  13  Fla.  631;  a  confession  of  the  prisoner  admissible 

Stephen  v.  State,   11  Ga.  225;  Earp  r.  in  evidence.     Gray  v.  Commonwealth, 

State.  55  Ga.  136;  s.  c,  i  Am.  Cr.  Rep.  loi   Pa.  St.   380 ;   s.   c,  48  Am.   Rep. 

171;  Daniel  v.  State.  63  Ga.   339;  Slate  733. 

V.  Cowan,  7  I  red.  (N.  Car.)  239;  State  In  a  trial  for  the  theft  of  a  horse  the 

V.  Lewis.  I  Wins.  (N.  Car.)  No.  i,  307;  only  evidence  inculpatory  of  the  accused 

U  S.  V.  Williams,  i  Clif.  (U.  S.)  5.  was  a  confession  imputed  to  him  by  the 

Where  the  accused  has  expressly  ad-  prosecuting  witness,  who,  being  the  half- 
mittcd  that  he  did  murder  the  deceased,  brother  of  the  accused;  justified  his  un- 
it is  unnecessary  that  the  dead  bodv  be  natural  attitude  by  a  desire  to  separate 
positively  and  directly  identified.  It  is  the  accused  from  evil  associates.  The 
sufficient  that  there  be  such  extrinsic  cor-  testimony  of  this  witness  was  contradic- 
roborative  circumstances  as  will,  taken  tory  in  various  particulars  of  his  own  dep- 
in  connection  with  the  confession,  pro-  osition  at  the  examining  trial,  and  ma- 
duce  conviction  of  defendant's  guilt  in  terial  statements  which  he  ascribed  to 
the  minds  of  the  jury.  State  v.  Patter-  the  accused  were  inconsistent  with  the 
son.  73  Mo.  695.  evidence  of  other  witnesses.    Aside  from 

Winslow  V.  State, 76  Ala.  42.  In  this  case  the  putative  confession,  the  only  proof  of 

there  was  evidence  tending  to  show  a  fresh  the  corpus  delicti  was  the  fact  that  the  ani- 

track  in  the  lane  leading  from  the  road  to  mal  was  missed  from  a  certain  field;  and, 

the  house;  that  this  track,  and  the  track  on  the  other  hand,  there  was  proof  that 

of  the  defendant,  corresponded ;  that  the  it  was  repeatedly  seen  on  its  accustomed 

fire,  when  first  discovered,  was  burning  range  soon  after  its  disappearance  from 

on  the  outside,  about  six  feet  from  the  the    field.     Ifeid,  that    evidence  proved 

Rroand,  at  a  part  of  the  house  in  which  neither  the  corpus  delicti  nor  the  culpabiU 

there  had  been  no  fire  during  the  night;  ity  of  the  accused.  Hill  v.  State,  ii  Tex. 

that  the  fire  occurred  about  midnight,  App.  132. 

and  spread  so  rapidly  that  only  one  bed  A  conviction  may  be  had  upon  a  ju- 

and  bedding  were  saved.     While  there  dtcial  confession  without  proof  of  corpus 

was  some  conflict  in  the  testimony,  and  delicti,     Anderson  v.  Stale,  26  Ind.  89; 

there  was  evidence  tending  to  show  that  State  v.  Guild,  10  N.  J.  L:  163;  s.  c,  x8 

the  burning  may  have  been  accidental.  Am.  Dec.  404. 

the  evidence  tending  to  show  the  corpus  Confession  alone  will  warrant  a  con- 

delicti  is  sufficient  to  lay  a  foundation  on  viction  of  misdemeanors,  such  as  selling 

which  to  rest  the  admissibility  of  the  con-  liquor  contrary  to  statute.     State  v.  Gil- 

fessions.  bert.  36  Vt.  145. 

At  the  trial  of  a  capital  case  it  was  Where  a  letter  calculated  to  induce  the 

shown   that  the  deceased,  a  woman  of  purchase  of  counterfeit  money  was  sent 

middle  age.  suddenly  disappeared,  under  through  the  mail,  held,  that  the  mailing 

circumstances  which  tended  to  show  that  of  the  letter  and  the  letter  itself,  showing 

her  disappearance  was  involuntary,  and  its  unlawful  character,  constitute  the  cot' 

at  a  time  during  which  the  prisoner  was  pus   delicti.     That   defendant    was    the 

linown  to  have  been  in  the  vicinity.  The  sender  may  be  proved  by  his  admissions 

prisoner  had  more  than  once  been  heard  to  that  effect.     U.  S.  v,  Jones,  10  Wtd. 

to  threaten  the  life  of  the  deceased,  and  Repr.  469. 
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have  been  influenced  to  say  what  is  not  true,  and  the  supposed 

confession  cannot  safely  be  acted  upon.^ 

1.  3  Russ.  on  Cr.  (9th  Am.  Ed.)  367;  Levtson  v.  State.  54  Ala.  520;  Brister^c 
State  V.  Grant,  21  Me.  171;  State  v.  Day,  State,  26  Ala.  107;  Ward  v.  State.  50  Ala. 
5S  Vt.  510;  s.  c,  4  Am.  Cr.  Rep.   510;  120;  Wyatt  v.  State,  25  Ala.  9;  Franklin 
State  V.    Phelps,    ii  Vt.    116;   Sute   v,  v.  Stale,  28  Ala.  9;  Joe  v.  State,  38  Ala. 
Carr,  37  Vt.  191;  State  v.  Walker.  34  Vt.  422;  Byrd  v.  Slate.  68  Ga.  661;  Stephen 
296;   Slate  V.  Howard,    17   N.  H.    171;  v.  Slate,  ix  Ga.  225;  Jim  v.  State,  15  (Hl. 
State  V,  Squires.  48  N.  H.  364;  Sute  v.  535;  Rafe  v.  State,  20  Ga.  60*  Dumas  v, 
Wentworth.  37  N.  H.  196;  Stale  v.  York,  Stale.  63  Ga.  600;  Frain  v.  State,  40  Ga. 
37  N.  H.  175;  Com.  V,  Noil.  135  Mass.  529;  Earp  t^.  State,  55  Ga.  136;  s.  c,  i 
269;    Com.   V,   Smith.    119    Mass.    305;  Am.  Cr.  Rep.  171;  Johnson  v.  State,  61 
Com.  V.  CuUen,  11 1  Mass.  435;  Com.  v.  Ga.  605;  State  v,  Garvey.  28   La.  Ann. 
Cuffee,  108  Mass.  285;  Com.  v,  Preece,  925;  Slate  v,  Revells,  34  La.  Ann.  3S1: 
5  N.  Eastn.  Rep.  (Mass.)  494;  Com.  v,  s.  c,  44  Am.  Rep.  436;  Slate  v.  Kitty. 
Knapp,  9  Pick.  (Mass.)  496;  Lambeth  v,  12  La.  805;  State  v.  Nelson,  3  La.  Ann. 
State,    I    Cush.    (Mass.)    322;    Com.    v,  497;  Strait  v.  Stale.  43  Tex.  486;  Cain  v. 
Morey,    i   pray  (Mass.),  461;   Com.   v.  State,  18  Tex.  387;  Barnes  v.  State.  36 
Tuckerman,  10  Gray  (Mass.),  173;  Com.  Tex.  356;  Grosse  v.  State,  11  Tex.  App. 
V.    Whittemore.   11   Gray    (Mass.),   201;  364;  Nolen  v.  Stale,  14  Tex.  App.  474; 
Com.   V,  Taylor,  5   Cush.^  (Mass.)  605;  s.  c,  46  Am.  Rep.  247;  Massey  v.  State, 
Com.   ».    Howe,    2   Allen '(Mass.),  153;  10  Tex.  A  J)p.  645;  Rector  v.  Com.,  80  Ky. 
State  V.  Potter,  18  Conn.  166;  Ward   v,  468;  Young  t/.  Commonwealth,  8   Bush 
People,  3   Hill  (N.  Y.),  395:    People  v.  (Ky.).  366;  Rutherford  «/.  Common  wealth. 
Burns,  2  Park.  C.  C.  (N.  Y.)  34;  People  2  Mete.  (Ky.)  387;  Hudson  v.  Common- 
^.  Tboms,    3   Park.  C.  C.  (N.  Y.)  256;  wealth,  2   Duvall  (Ky.),  531;  Young  v. 
O'Brien  ».  People,  48  Barb.  (N.  Y.)  274;  Commonwealth,  8  Bush  (Ky.).  366;  Stale 
Peoples.  McMahon,  15N.Y.  384;  People  v.  Rigsby,  6  Lea  (Tenn.),  554:  White  s?. 
V.  Phillips,  42  N.Y.  200:  People-r.Wentr.  Slate,  3  Heisk.  (Tenn.)  338;  McGlothlin 
37  N.  Y.  309;  Cox  z'.  People,  80  N.  Y.  v.  State,  2  Coldw.  (Tenn.)  223;  Boyd  v. 
500;  People  V.  Mondon,  103  N.  Y.  211;  State,  2  Humph.  (Tenn.)  37;  Bryant  v. 
People  «/.  Druse,  103  N.  Y.  655;  State  v.  State,  9   Humph.  (Tenn.)  635;   Love  v. 
-Guild,  10  N.  J.  L.  163;  8.  c,  18  Am.  Dec.  State,  22  Ark.  336;  Runnels  v.  Stale,  28 
404;   Derby  v.  Derby,  21  N.  J.  Eq.  36;  Ark.  121;  Yates  v.  Slate,  47  Ark.  172; 
Laros  v.  Commonwealth,  84  Pa.  St.  200;  Austine  v.  Slate,  14  Ark.  556;  Flanagan 
Fife  V,  Commonwealth,  29  Pa.  St.  429;  v.  Slate,  25  Ark.  92;  State  v.  Patterson, 
Comm.  V.  Hanloh,  3   Brew.  (Pa.)  461;  73  Mo.  696;  Stale' v.  Hagan,  54  Mo,  192; 
State  V,    Harman,   3   Harr.    (Del.)   567:  State  v.  Brockman,  46  Mo.  566;  State  v. 
State  V.  Bostick,  4  Harr.  (Del.)  563;  Nic-  Hopkirk,  84  Mo.  278;  State  v.  Phelps,  74 
holson  V.  State,  28    Md.    140;   Smith  v.  Mo.  128;  Couley  v.  Stale,  12   Mo.  462; 
Commonwealth,    10    Gratt.    (Va.)    734;  Hector  v.  Slate,  2  Mo.  166;  s.  c,  22  Am.' 
Vaughnv.  Commonwealth,  17  Grait.(Va.)  Dec.  454;   People  v.  Wolcoti,  51    Mich. 
576;   Thompson   v.    Commonwealth,  20  612;    Flagg    v.    People,  40    Mich.    706; 
Gratt.  (Va.)   724;  State  v.  Mills,  91    N.  Spears  v.  Stale,  2  Ohio  St.  584;  Price  v. 
Car.  581;  State  v.  Patrick,  3  Jones  (N.  State.  18  Ohio  St.  418;  Fouts  v.  State.  8 
Car.),  443;  State  t/.  Lowhorne,  66  N.  Car.  Ohio  St.  98;  Hamilton  v.  State,  3  Ind. 
538;  State  V.  Whitefield,  70  N.  Car.  356;  552;  Smith  v.  State,  10  Ind.  106;  State  r. 
State  V.  Freeman,  i  Speers  (S.  Car.),  57;  Freeman.  12  Ind.  100;  Miller  v.  People, 
State  V.  Gossett,  9  Rich.  (S.  Car.)  428;  39  111.457;  Austine  z/.  State,  51  III.  236; 
Metzger  v.  Stale,  18  Fla.  481;  Simon  v.  Brown  v.  People,  91  III.  506;  State   v. 
Stat^  5  Fla.  285;  Frank  v.  State.  39  Miss.  Ostrander,  18  Iowa,  435;  Sitate  v,  Cham- 
705;  Garrard  v.  State,  50  Miss.  147;  Jor-  bers.  39  Iowa,  179;  State  iv'Sopher,  30 
dan  9.  State,  32  Miss.  382;  Simmons  v.  N.  Westn.    Rep.   (Iowa)    917;    State    v. 
State,  61   Miss.  243;    Dick  v.  State,  30  Staley,  14  Minn.   105;  People  v.  Smith, 
Miss.  593;  Cady  v.  State,  44  Miss.   332;  15  Cal.  408;  People  v.  Jim  Ti,  32  Cal. 
Owen*/.  State,  78  Ala. 425;  Kelly  f.  Slate,  60;  People  v,  Barrie,  49 Cal.  342;  People 
72  Ala.  244;  Young  v.  State,  68  Ala.  569;  v.  Johnson,  41  Cal.  452;  People  v.  Par- 
Redd  V.  State,  69  Ala.  255:  Murphy  v.  ton,  49  Cal.  632;  State  s^.  Carrick,  16  Nev. 
State.  63  Ala.  i;  Porter  z^.  Stale,  55  Ala.  120:  Beery  v.  U.  S..  2  Colo.  186;  U.  S. 
95;  Dinah  v.  State,  39  Ala.  359;  Miller  v,  Nott,  1  McLean  (U.  S.),  499;  U.  S.  v. 
V.  State,  40  Ala.  54;  Aaron  v.  State,  37  Pumphreys.  i  Cranch  C.  C.  74;  U.  S.  9. 
Ala.   106;   Mose  v.  State,  36  Ala.  211;  Charles,  2  Cranch  C.  C.  76. 
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The  object  of  the  nale  relating  to  the  the  prisoner  in  custody,  magistrates*  and 

exclusion  of  confessions  is  to  exclude  all  other  persons  in  similar  positions,  are 

confessions  which  may  have  been  pro-  persons  in  authority.'*    Steph.  Dig.  Evi- 

cured  by  the  prisoner  being  led  to  suppose  dence  (May's  Ed.  1877),  72. 
that  it  would  be  better  for  him  to  admit        It  is  a  mistaken  notion  that  evidence 

himself  to  be  guilty  of  an  offence  which  of  confessions  obtained  by  promises  or 

he  really  never  committed.    In  determin-  threats  are  to  be  rejected  from  regard,  to 

ing,  therefore,  whether  a  confession  be  public  faith.     Confessions  are  received 

admissible    or    not,  "  the   only    proper  in  evidence,  or  rejected  as  inadmissible, 

question  is.  whether  the  inducement  held  under  a  consideration  whether  they  are 

oai  to  the  prisoner  was  calculated  to  or  not  entitled  to  credit.     A  free^ind  vol- 

make  his  confession  an  untrue  one.*'    3  untary  confession  is  deserving  the  highest 

Russ.  on  Cr.  (9th  Am.  Ed.)  367.  credit,  because  it  is  presumed  to  flow 

Evidence  of  threats  made  after  the  con-  from   the  strongest  sense  of  guilt,  and 

fessioB  of  accused  is  clearly  inadmissible,  therefore  it  is  admitted  as  proof  of  the 

Kollenberger  v.  People,  11   Pac.  Repr.  crime  to  which  it  refers ;  but  a  confession 

(Colo.Vioi.  forced  from  the  mind  by  the  flattery  of 

Where  an  express  denial  is  made  of  hope,  or  the  torture  of  fear,  comes  in  so 

any  inducement  being  held  out  to  the  questionable  a  shape,  when  it  is  to  be 

prisoner,  it  will  avail  nothing  if,  in  intro-  considered  as  the  evidence  of  guilt,  that 

ducing  evidence    of   the  confession,  it  no  credit  ought  to  be  given  to  it,  and 

appeared  that  inducements  were  really  therefore    it  is  rejected.     Warickshall's 

though  unintentionally  held  out.     Com.  Case,  Eyre  and  Nares,  BB.,  i  Leach,  263. 

V.  Taylor,  5  Cnsh.  (Mass.)  605;  State  v.  Three  men  were  tried  and  convicted  for 

Patterson,  73  Mo.  705.  the  murder  of  H.     One  of  them,  under  a 

Although    confessions    obtained     by  promise  of   pardon,   confessed    himself 

threats  or  promises  are  not  evidence,  yet  guilty  of  the  fact.    The  confession,  there- 

if  they  are  attended  by  extraneous  facts  fore,  was  not  given  in  evidence  against 

which  show  that  they  are  true,  any  such  him,  and  a  few  years  afterwards  it  ap- 

facts  whiclvmay  be  thus  developed,  and  peared  that  H.  was  alive,    i  Leach,  263, 

which  go  to  prove  the  existence  of  the  note  {a). 

crime  of  which  the  defendant  was  sus-  What  Confoiiioiu  ara  Kot  Admisiibla  in 
pected.willbereceivedas  testimony:  e.g.,  Svidinoa. — Prima  facie ^  dA  a  matter  of 
where  the  party  thus  confessing  points  course,  a  confession  by  the  prisoner  is  ad- 
out  or  tells  where  the  stolen  property  is;  missible  as  evidence  against  him.  But 
or  when  he  states  where  the  deceased  was  there  are  certain  grounds  which  may  be 
buried;  or  gives  a  clue  to  other  evidence  shown  by  him  sufficient  to  .exclude  the 
which  proves  the  case.  Whar.  Cr.  Ev.  confession.  The^  law,  however,  as  it  at 
(9th  Ed.)  §  678;  Murphy  V.  State,  63  Ala.  present  stands,  is  involved  in  consider- 
i;  Aikin^v.  State,  35  Ala.  399;  State  v.  able  obscurity;  and  until  it  has  received 
Brick.  2  Harr.  (Del.)  530;  State  v.  Crank,  further  discussion  it  is  impossible  to 
3  Bailey  (S.  Car.),  66:  mark  out  precisely  fhe  limits  of  exclusion 

"  No  confession  is  deemed  to  be  volun-  and  admission.  Thus  much  is  certain, 
tary  if  it  appears  to  the  judge  to  have  that  no  confession  by  the  prisoner  is  ad- 
been  caused  by  any  inducement,  threat,  missible  which  is  made  in  consequence  of 
or  promise  proceeding. from  a  person  in  any  inducement  of  a  temporal  nature, 
authority  and  having  reference  to  the  having  reference  to  the  charge  against 
charge  against  the  accused  person,  the  prisoner,  held  out  by  a  person  in 
wbeUier  aiddressed  to  him  directly  or  authority;  and,  on  the  whole,  the  ten- 
brought  to  his  knowledge  indirectly;  and  dency  of  the  present  decisions  seems  to 
if  (in  opinion  of  the  judge)  such  induce-  be  to  admit  any  confessions  which  do 
ment.  threat,  or  promise  gave  the  accused  not  come  within  this  proposition;  but 
person  reasonable  grounds  for  supposing  that  this  is  so  has  not  yet  been  distinctly 
that  by  making  a  confession  he  would  stated,  nor  has  the  meaning  to  be  attached 
KHin  some  advantage  or  avoid  some  evil  to  each  branch  of  the  proposition  been  as 
in  reference  to  the  proceedings  against  yet  distinctly  ascertained,  as  a  perusal  of 
him.  But  a  confession  is  not  involuntary  the  following  cases  will  show.  It  is  usual 
only  because  it  appears  to  have  been  to  speak  of  a  threat  or  inducement  as  ex- 
caused  by  the  exhortations  of  a  person  in  eluding  the  confession ;  and  whether  a 
authority  to  make  it  as  a  matter  of  religi-  man  says,  '*  If  you  do  confess  I  will  not 
ous  duty,  or  by  an  inducement  collateral  do  so  and  so."  or  whether  he  says,  '*  If 
to  the  proceeding,  or  by  inducements  you  do  not  confess  I  will  do  so  and  so," 
held  out  by  a  person  not  in  authority*  makes  very  little  difference,  if  in  sub- 
Tbe  prosecutor,  officers  of  justice  having  stance    the   person    accused    is  unduly 
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influenced.  Roscoe*s  Cr.  Ev.  (loth  Ed.)  Ala.  244;  State  v,  Hopkirk,  84  Mo.  278. 
42.  But  where  the  admonition  to  speak  the 
Wkat  if  aa  Indnoamant. — The  reported  truth  has  been  coupled  with  any  expres- 
cases  in  which  statements  by  prisoners  sion  importing  that  it  would  be  beuer  for 
have  been  held  inadmissible  are  very  nu-  him  to  do  so,  it  has  been  held  that  the 
merous.  Previous  to  the  decision  in  R.  v,  confession  was  not  receivable;  the  objec- 
Haldry,  2  Den.  C.  C.  430;  21  L.  J.  M.  C.  tionable  words  being,  '  that  it  would  be 
130,  which  will  be  noticed  presently,  they  better  to  speak  the  truth,'  because  they 
had  gone  a  very  great  length.  In  R.  v.  import  that  it  would  be  better  for  him  to 
Drew,  8  C.  &  P.  140,  the  prisoner  was  say  something.  This  w^  decided  in  R. 
told  *'not  to  say  anything  to  prejudice  v.  Gamer,  i  Den.  C.  C.  329;  2  C.  &  R. 
himself,  as  what  he  said  would  be  taken  920.  The  true  distinction  between  the 
down,  and  would  be  used  for  or  against  present  case  and  a  case  of  that  kind  is, 
him  at  his  trial.''  Coleridge,  J.,  consid-  that  here  it  is  left  to  the  prisoner  as  a 
ered  this  to  be  an  inducement  to  make  a  perfect  matter  of  indifference  whether  he 
statement,  and  rejected  the  evidence,  should  open  his  mouth  or  not.  With  re- 
in R.,  V.  Morton,  2  Moo.  &  R.  514,  the  gard  to  the  cases  of  R.  v.  Drew,  8  C.&.  P. 
constable  said  to  the  prisoner,  "What  140,  and  R.  v.,  Morton,  2  Moo.  &  R.  514, 
you  are  charged  with  is  a  very  heavy  with  the  greatest  respect  for  my  brother 
ofifence,  and  you  must  be  very  careful  in  Coleridge,  I  do  not  approve  of  the 
making  a  statement  to  me  or  to  anybody  decision  in  the  former,  or  the  argu- 
else  that  may  tend  to  injure  you;  but  ments  used  to  support  it  in  the  latter.  I 
anything  that  you  can  say  in  your  defence  think  the  statement  in  R.  v.  Drew,  8 
we  shall  be  ready  to  hear,  or  to  send  to  C.  &  P.  140,  ought  not  to  have  been 
assist  you."  Coleridge,  J.,  said:  *'  Upon  rejected.  With  every  veneration  for 
reflection,  I  adhere  to  my  decision  in  R.  the  opinion  of  my  brother  Maule,  I  can- 
V.  Drew,"  and  rejected  the  evidence.  In  not  agree  with  his  view  of  the  subject." 
R.  Furley,  i  Cox  Cr.  Ca.  76,  the  prisoner  Parke,  B.,  said.  '*  I  have  reflected  on  R. 
was  told  by  the  constable  that  whatever  v.  Drew,  8  C.  &  P.  140,  and  R.  v.  Mor- 
she  told  him  would  be  used  against  her  ton,  2  Moo.  &  R.  514,  and  I  have  never 
at  the  trial;  and  Maule,  J.,  referring  to  R.  been  able  td  make  out  that  any  benefit 
V.  Drew,  rejected  the  evidence;  and  the  was  held  out  to  the  prisoner  by  the  can- 
same  learned  judge  pursued  the  same  tions  employed  in  those  cases."  And 
All  the  cases,  however,  are  reviewed  in  R.  Lord  Campbell,  C.  J.,  said,  '*  With  regard 
course  in  R.  v,  Harris,  i  Cox  Cr.  Ca.  106.  to  the  decisions  of  my  brother  Maule 
V.  Baldry,  supra,  where  the  constable  had  and  my  brother  Coleridge,  with  the 
said  to  the  prisoner,  after  telling  him  the  greatest  respect  for  them,  I  disagree  with 
charge,  "that  he  must  not  say  anything  their  conclusions. " 
to  criminate  himself;  what  he  did  say  "Thecaseof  R.  z^.  Court,  7C.&P.  486, 
would  be  taken  down  and  used  as  evi-  above  referred  to,  was  this :  The  prisoner 
dence  against  him."  Lord  Campbell,  C.  was  taken  before  a  magistrate  on  a  charge 
J.,  at  the  trial  received  the  evidence,  but  of  forgery;  the  prosecutor  said,  in  the 
reserved  the  point  for  the  consideration  hearing  of  the  prisoner,  that  he  consid- 
of  the  court  of  criminal  appeal,  on  the  ered  the  prisoner  as  the  tool  of  one  G., 
authoritv  of  the  above  cases.  All  the  and  the  magistrate  then  told  the  prisoner 
judges  (Pollock,  C.  B.;  Parke,  B.;  Erie,  to  be  sure  and  tell  the  truth;  upon  which 
and  Williams,  JJ.,  and  Campbell,  C.  J.)  the  pris6ner  made  a  statement.  It  was 
were  of  opinion  that  the  statement  was  held  by  Littledale,  J.,  that  evidence  of 
admissible.  Pollock,  C.  B.,  said:  "A  this  statement  was  admissible.  In  R.  r. 
simple  caution  to  the  accused  to  tell  the  Holmes,  i  C.  &  K.  248,  the  prisoner  was 
truth,  if  he  says  anything,  has  been  de-  before  a  magistrate  on  a  charge  of  rape, 
cided  not  to  be  sufficient  to  prevent  the  and  the  magistrate  said,  '  Be  sure  you 
statement  being  given  in  evidence;  yet  say  nothing  but  the  truth,  or  it  will  be 
even  in  that  case  the  person  charged  taken  against  you,  and  may  be  given  in 
might  have  understood  the  caution  as  evidence  against  you  at  your  trial.'  Evi- 
meaning  that  he  could  not  tell  the  truth  dence  of  the  statement  then  made  by  the 
without  confessing  his  guilt.  It  has  been  prisoner  was  held  by  Rolfe,  B.,  to  be 
decided  that  that  would  not  prevent  the  admissible.  In  R.  v.  Garnar,  i  Den.  C. 
statement  being  given  in  evidence,  by  C.  329,  the  surgeon  told  the  girl,  in  the 
Littledale,  J.,  in  R.  v.  Court,  7  C.  &  P.  presence  of  her  master  and  mistress 
486;  and  by  Rolfe,  B.,  in  a  case  at  Glou-  (which,  as  we  shall  see  presently,  is  the 
cester,  R.  v.  Holmes,  i  Car.  &  K.  248;  same  thing  as  if  the  words  had  been  used 
Aaron  v.  State,  37  Ala.  106;  King  v,  by  the  master  or  mistress  themselves), 
Sute,  40  Ala.  314;   Kelly  v.  State,  72  that  it  was  better  for  her  to  speak  tbe 
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truth;  evidence  of  the  statement  there-  stable  to  take  her,  but  he  said  nothing  to 
npon  made  was  unanimously  held  by  the  her  respecting  the  fire.  Coltman,  J., 
court  of  criminal  appeal  to  be  inadroissi-  held  that  this  was  such  an  inducement  to 
bie.  See  also  R.  v.  Jarvis,  L.  R.  i  C.  C.  confess  as  would  render  inadmissible  any 
R.  96;  37  L.  J.  M.  C.  z/per  Willes,  J.,  statement  that  the  prisoner  made  re- 
and  R.  v.  Fennell.  7  Q.  B.  D.  147 ;  R.  v.  specting  the  fire,  as  the  whole  was  to  be 
Reeve,  L.  R.  I  C.  C.  R.  96.  As  the  considered  as  one  transaction.  Compare 
principles  laid  down  in  R.  v»  Baldry,  a  Yates  t/.  State.  47  Ark.  172.  Where  the 
Den.  C.  C.  430,  will  doubtless  now  be  prisoner's  master  in  the  presence  of  two 
considered  conclusive,  it  is  not  considered  policemen  said,  'I  think  it  is  right  I 
necessary  to  refer  at  any  greater  length  should  tell  you,  that  besides  being  in  the 
to  a  large  class  of  previous  cases  which  presence  of  my  brother  and  myself,  you 
are  of  a  similar  character,  and  which  are  are  in  the  presence  of  two  officers  of  the 
not  altogether  uniform;  they  will  all  be  police:  and  I  should  advise  you  that  to 
found  in  the  elaborate  argument  of  the  any  question  that  may  be  put  to  you  you 
learned  counsel  for  the  prisoner  in  R.  v,  will  answer  truthfully,  so  that  if  you 
Baldry,  2  Den.  C.  C.  430.  have  committed  a  fault  you  may  not  add 
"  In  R.  V,  Sleeman,  i  Dears.  C.  C.  249,  to  it  by  suting  what  is  untrue,*  it  was 
the  prisoner,  a  maid-servant,  was  taken  held  that  these  words  did  not  make  the 
in  10  custody  on  a  charge  of  setting  fire  to  evidence  inadmissible.  Kelly,  C.  B., 
ber  masters  premises.  She  desired  to  said,  'The  words  that,  have  been  used 
change  her  dress,  and  was  permitted  to  import  advice  only  on  moral  grounds.* 
do  so,  being  given,  for  that  purpose,  R.  v.  Tarvls,  L.  R.  i  C.  C.  R.  96;  37 
into  the  charge  of  her  master's  daughter.  L.  J.  M.  C.  i.  So  also,  where  the  mother 
While  she  was  changing  her  clothes,  her  of  some  little  boys  in  custody  said,  *  You 
msster's  daughter  said  to  her,  *I  am  had  better,  as  good  boys,  tell  the  truth,' 
very  sorry  for  you,  you  ought  to  have  it  was  held  that  a  statement  made  there- 
known  better;  tell  me  the  truth,  whether  upon  was  admissible,  and  that  the  cases 
you  did  it  or  no.*  The  prisoner  said,  to  the  contrary  had  gone  too  far.  R.  v. 
'I  am  innocent.'  The  master's  daugh-  Reeve,  L.  R.  i  C.  C.  R.  362;  41  L.  J. 
ter  replied,  *  Don't  run  your  soul  into  M.  C.  ^2.  Where  the  prosecutor  said  to 
more  sin;  tell  the  truth.*  The  prisoner  the  prisoner,  *The  inspector  tells  me 
then  made  a  full  confession.  The  evi-  you  are  making  housebreaking  imple- 
dence  was  admitted;  and  the  court  of  ments;  if  that  is  so,  you  had  better  tell 
criminal  appeal,  on  a  case  reserved,  held  the  truth,  it  may  be  better  for  you,'  and 
that  there  was  no  inducement  or  threat,  the  prisoner  immediately  aftef  made  a 
and  affirmed  the  conviction.  In  R.  v,  confession  to  the  prosecutor  in  the  pres- 
Upchurch,  t  Moo.  C.  C.  465,  the  pris-  ence  of  the  inspector,  the  confession  was 
oner,  a  servant  girl,  aged  thirteen,  was  held  not  admissible  in  evidence.  R.  v. 
indicted  for  attempting  to  set  fire  to  her  Fennell.  7  Q.  B.  D.  147;  50  L.  J.  M.  C. 
roaster's  house.  After  the  attempt  was  126.  Where  the  prisoner  was  in  custody 
discovered,  her  mistress  said  to  her,  of  a  policeman  on  a  charge  of  arson,  and 
*Mary,  my  girl,  if  you  are  guilty  do  she  said  to  her  mistress,  'If  you  forgive 
confess;  it  will  perhaps  save  your  neck;  me  I  will  tell  you  the  truth,'  and  the 
you  will  have  to  go  to  prison;  if  W.  H.  mistress  without  cautioning  her  said, 
C.  (a  person  whom  the  prisoner  had  'Ann,  did  you  do  it?*  Williams,  J.,  re- 
charged) is  found  clear,  the  guilt  will  fall  jected  her  confe^^sion.  Reg.  v.  Mansfield, 
on  you.'  She  made  no  answer.  The  14  Cox  C.  C.  639."  Roscoe's  Cr.  Ev. 
mistress  then  said,  '  Pray  tell  me  if  you  (loth  Ed.)  42. 

did  it.*     The   prisoner  then  confessed.  So  a  confession  induced  by  saying,  "  I 

The   evidence  was    admitted,   and    the  am  in  great  distress  about  my  irons;  if 

point  reserved;  but  the  judges  thought  yon  will  tell  me  where  they  are,  I  will  be 
that  it  ought  not  to  have  been  received. .  favorable  to  you,"  cannot  be  given  in  evi- 

See  State  v,  Hagan,  54  Mo.  192:  State  v.  dence.  Cass's  Case,  i  Leach,  293, note  (a). 

Whitefield,   70  N.  Car.  356.     In   R.  v.  Where  the  prosecutor  asked  the  pris- 

Hearn,  i  Car.  &  M.  109,  a  servant  was  oner,   on   finding  him,   for  the   money 

charged  with  attenfpdng  to  set  fire  to  her  be,  the  prisoner,  had  taken   out  of  the 

master's  bouse.     It  was  proved  that  the  prosecutor's  pack,  but  before  the  money 

furniture  in  two  bedrooms  was  on  fire,  was   produced    said,    "  he  only  wanted 

and  a  spoon    and  other    articles  were  his   money,  and    if    the  prisoner    gave 

found  in  the  sucker  of  the  pump.     The  him  that,  he  might  go  to  the  devil  if  he 

master  told  the  prisoner  that  if  she  did  pleased ;"  upon  which  the  prisoner  took 

not  tell  the  truth  about  the  things  found  11^.  (}\d,  out  of  his  pocket,  and  said  it 

in  the  pump,  he  would  send  for  the  con-  was  all  he  had  left  of  it;  a  noajority  of 

458 


Xnit  be  ftee                            CONFESSIONS.  uid  Volmitary. 

the  judges  held  that  the  evidence  was  in-  statements,  if,  at  the  interview  daring 

admissible.     Jones'  Case,  R.  &  R.  152*  which  they  were  made,  enoogh  was  done 

Compare  R.  v.  Griffin,  R.  R.  151.  by  the  assignee  to  remove  from  the  de- 

Where  also  an  attorney,  who  was  en-  fendant's  mind  the  impression  cansed  by 

deavoring  to  discover  some  burglars  for  the  former  interview.     Com.  v,  Howe, 

the  purpose  of  prosecution,  said  to  the  132  Mass.  251. 

prisoner,  who  had  gone  to  him  for  the  While  the  defendant  was  in  a  bar-room 

purpose  of  making  some  statements  re-  violating  a  city  ordinance,  the   marshal 

lating  to  the  burglary,  *'  I  dare  say  you  of  the  city  was  notified,  and  summoned 

had  a  hand  in  it;  you  may  as  well  tell  me  a  posse  and  confined  the  defendant  in  a 

all  about  it;*' it  was  held  that  this  excluded  neighboring    crib.    Held^   that   notwith- 

a  statement  then  made.     R.  v,  Croydon,  standing  the  marshal's  testimony  that  he 

2  Cox  C.  C.  67.  did  not  *'  consider"  that  he  had  the  de- 

Nor  does  it  matter  that  the  feet  of  the  fendant  under  arrest,  the  arrest  was  com- 

prisoner  were  lied  at  the  time.     Franklin  plete,  and  statements  made  by  the  de- 

V,  State,  28  Ala.  9.  fendant  under  such  circumstances  were 

While  the  prisoner  was  under  arrest  not  admissible  as  evidence  against  him. 

for  murder,  and  in  shackles,  he  was  taken  Grosse  v.  State.  11  Tex.  App.  364. 

to  the  place  of  the  homicide,  and  was  A  statement  made  by  defendant  to  two 

asked  what  he  had  done  with  the  body,  of  his  bondsmen  that  he  was  shorf  in  his 

and  he  pointed  toHhe  hill  where  the  dead  accounts,  at  a  time  when  he   was  not 

body  had  been  found.     He  was  not  cau-  charged  with  crime  or  under  arrest,  when 

tioned  as  to  the  effect  of  an  admission,  no  proceedings  were  threatened  or  any 

The  court  held  that  all  evidence  of  such  promise  made  to  shield  him  from  acrimi- 

action  on  the  part  of  the  defendant  was  nal  prosecution,  held,  admissible  in  evi- 

improperly  admitted.     Nolen  v.  State,  14  dence.     State  v.  Carrick,  16  Nev.  120. 

Tex.  App.  474;  s.  c,  46  Am.  Rep.  247.  The  confession  of  a  prisoner  of  the 

The  confession  of  an  accused  person  locality  of  stolen   property,  though  in- 

while  in  the  hands  of  his  captors,  not  duced  by  threats,   is    admissible  when 

officers,  and  with  a  rope  around  his  neck,  verified  by  finding  the  property  where  he 

is  not  free  and  voluntary,  and  is  not  ad-  locates  it;  and  all  he  says  in  conveying 

missible  as  evidence.     State  v.  Revells,  the   information  which  is  directly  con- 

34  La.  Ann.  381;  s.  c,  44  Am.  Rep.  436.  nected  with  or  explanatory  of  the  dis- 

Witness  testified  that  he,  with  other  covery  is  also  admissible,  but  his  confes- 

armed  men,  went  to  arrest  the  prisoner,  sion  that  he  stole  it  is  not  admissible, 

and  on  finding  him  asked  him,  '*  What  Yates  v.  State,  47  Ark.  172.     See  Davis 

made  you  kill  G.  ?"  that  the  prisoner  said,  v.   State,   8  Tex.    App.    5T0;    Strait    r. 

'*  Is  he  dead,**  and  that  the  witness  re-  State,  43  Tex.  486;   White  v.   State,   3 

plied,   "You  ought  to  know  he's  dead  Heisk.  (Tenn.)  338;  State  v.  Garvey,  28 

when  you  killed  him."    Held,  that  the  La.  Ann.  925;  Laros  v.  Com.,  84  J^a.  St. 

evidence  of  a  confession  thereupon  made  200. 

was  not  admissible.     State  v,  Dildy,  72  In  a  trial  for  horse-theft  the  State  was 

N.  Car.  325.                                                  '  permitted,  over  objection  by  the  defeace. 

At  the  trial  of  a  criminal   case,   an  to  prove  that  the  defendant,  while   in 

accomplice,  who  was  a  witness  for  the  legal  custody  and  not  warned  that  his 

government,  testified  to  the  guilt  of  him-  statements  might  be  used  against  him, 

self  and  of  the  defendant;  and  on  cross-  said,  in  substance,  that  one  S.  got  the 

examination  also  testified  that  he  made  animal  at  a  certain  locality  and  in  the 

a  confession  of  his  guilt  to  the  officer  who  night,  and  brought  it  to  hin\,  the  defend- 

arrested  him ;  that  such  confession  was  ant,  and  that  he  took  a  bell  from  around 

induced  by  promises,  on  the  part  of  the  its  neck  and   rode  it  off.      The    State 

officer,  of  protection  and  favor;  and  that  proved  that  the  animal  was  taken  in  the 
the  confession  was  true.     Held,  that  the  •  night  and  from  a  locality  corresponding 

government  might  show,  by  the  testi-  with  that  described  by  the  defendant,  and 

mony  of  the  officer,  that  the  confession  that,  when  last  seen  before  it  was  stolen, 

was    voluntary.     Com.   v.   Ackert,    133  it  had  a  bell  around  ^  neck;  but,  aside 

Mass.  402.  from  the  defendant's    statement,   there 

It  is  no  objection  to  the  admission  in  was  no  proof  that  he  took  the  bell  off  the 

evidence  of  statements  made  by  the  de-  animal  and  rode  it  away..    Held,  that, 

fendant  in  a  criminal  case,  after  his  ar-  assuming  that  these  latter  circumstances 

rest,  to  the  assignee  in  insolvency  of  his  would,  if  shown  to  be  tme,  conduce  to 

estate,  that,  at  a  former  interview  be-  establish  the  guilt  of  the  defendant,  the 

tween  them,  the  assignee  held  out  in-  disclosure  of    them  by  the   defendant, 

dncements    to  the    defendant    to  make  while  he  was  in  custody  and  uncaiitioned« 
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was  not  evidence  against  him;  and  their  ing  but  the  truth.*     I  wanted  to  produce 

admission  over  his  objection  was  error,  the  impression  on  his  mind  that  it  was 

Kennon  v.  State,  ii  Tex.  App.  356.  best  for  him  to  tell  all  about  it,  and  I  did 

It  was  held  in  the  case  of  People  v.  produce  that  impression  before  he  would 

Weniz,  37  N.  Y.  303,  where  the  defend-  tell    me."     Ifeldy    that    the    confession 

ant  was  in   custoKiy  upon   a  charge  of  ought  to  have  been  excluded.     Kelly  v, 

arson,  that  a  confession  drawn  out  by  State,  72  Ala.  244. 

questions,   and  preceded    by  the  state-  Two  brothers,    F.   and  J.,  being  ii>> 

ment  made  by  the  officer  to  the  prisoner,  dieted  for  a  murder,  and  F.  being  put 

"  ibat  he  was  in  a  bad  fix,  and  had  got  upon  his  trial,  a  witness  testified  that  P. , 

caught  at  last,"  was  "wholly  voluntary,  a  third  brother,  said  to  F.,  '*  j.  lias  de- 

and  made  uninfluenced  by  any  threat,  termined  to  make  a  confession,  and  wc 

menace,    promise,   or  other  influence."  want  your  consent."     F.  said  he  thought 

See  People  v,  McGIoin,  91    N.  Y.  241;  it  hard  that  J.  should  have  the  advantage 

Cox  V,  People,  80  N.  Y.  500.  of  making  a  confession,  since  the  thing 

Three    boys    were    arrested   upon    a  was  done  for  his  benefit.     P.  said,  **  If 

charge  of  arson.    One  of  them  was  taken  J.  is  convicted  there  will  be  no  chance 

into  the  presence  of-  three  officers,  and  for  him,  but  if  you  are  convicted  you 

made  a  confession.     At  the  trial,  one  of  may  have  some  chance  for  procuring  a 

the  officers  testified:  "  I  did  not  tell  him  he  pardon,"  and  P.  asked  the  witness  if  he 

had  better  tell  about  it.     I  think  W.  [one  did  not  think  so.     The  witness  said  he 

of  the  other  officers]  said  he  had  better."  did  not  know;  he  was  unwilling  to  hold 

W.  testified  that  **he  did  not  say  to  the  out  any  improper  encouragement.    Heid^ 

boy  that  he  had  better  tell  the  truth,  but  that  a  hope  of  favor  was  held  out  to  in- 

that  he  might  have  told  him  to  tell  the  duce  him  to  give  his  assent;  and  that  alt 

truth."      The  other  boys  denied    their  subsequent  confessions  at  the  same  in- 

guilt;  but,  upon  being  confronted  with  terview   should  be  excluded.    Com.   v, 

the  first  boy,  and  hearing  his  statement,  Knapp,  9  Pick.  (Mass.)  496. 

they  confessed.    Ifeid^  that  it  could  not  Whatitsr  the  Indnoanent  Xiut  HaT» 

be  said,  as  matter  of  law,  that  the  con-  Bsfersnoe  to  the  Charge — BsligiMi  Induee- 

fessions  were  not  admissible.     Com.  v.  nwnt. — Upon   this   point  there  are  but 

Preece,  140  Mass.  276.  few  authorities.    In  R.  v.  Sexton,  Chetw. 

In  Hawkins  v.  State,  7  Mo.  190,  the  Burn,     tit.      Confession,    the    prisoner 

sheriff  observed  to  the  prisoner  that  *'  it  said:  **  If  you   will  give  me  a  glass  of 

would  be  better  in  the  long-run  to  tell  gin,    I    will   tell   you  all  about   it,  and 

the  truth  about  the  matter,  and  not  any  two    glasses    of    gin   were    given    him. 

lies,"  but  gave  n^  reason  why  it  would  He  then  made  a  confession,  which  Best, 

be  better,  and  the  confession  made  to  a  J.,  refused  to  admit.     This  decision  has 

third  person  in  the  presence  of  the  officer  been  repeatedly  doubted.     See  Deacon, 

and  occurring  a  few  minutes  thereafter.  Dig.  Cr.  Law,  424;  Toy  on  Confessions, 

was  held   admissible.     So  in   Fouts  v.  17;  3  Russ.  on  Cri.  (5th  Ed.)  445.     In  R. 

Slate,  8  Ohio  St.  98,  where  the  accused,  v,  Lloyd.  6  C.  &  P.  393,  a  man  and  his 
being  pl^ed  in  custody,  was  told  by  his  •  wife  were  in  prison  in  separate  rooms, 

custodian,  *' if  he  was  guilty  it  would  not  on  a  charge  of  stealing  and  receiving, 

put  him  in  any  worse  condition,  and  he  and  the  constable  said  to  the  iQan,  *' If 

had  better  tell  the  truth  at  all  times,"  you   will    tell   where    the    property  is» 

hild^  no  ground  for  excluding  the  con-  you  shall  see  your  wife.'*    Patteson,  J., 

fession.  held  that  a  confession  made  afterwards 

Tosay  to  the  prisoner  that  *' an  honest  was  admissible.     The   report  of  R.   v, 

confession  is  good  for  the  soul,"  is  not  a  Green,  5  C.  &  P.  655,  which  is  sometimes 

promise  of  temporal  benefit  or  discharge  cited  on  this  point,  seems  too  obscure  to 

from  punishment  for  the  crime  charged  be  relied  on  for  any  purpose  whatever. 

as  will  render  a  confession  inadmissible.  It  is  to  be  remarked  that  if  ills  neces- 

Matthews  t^.  State,  9  Lea  (Tenn.),  128.  sary  that  the   inducement  should  have 

The  witness  in  this  case,  testifying  to  reference  to  the  charge  against  the  pris- 

tbe  prisoner's  confessions  while  in  cus-  oner,  it  is  quite  unnecessary  to  discuss, 

tody,  said  that  he  used  no  promises  nor  as  was  done  in  great  length  inf  R.   v, 

threats  to  induce  a  confession,  but  added:  Gilham,  i  Moo.  C.  C.  186,  whether  the 

'*  I  said  to  him,  '  You  have  got  your  foot  inducement  must  be  of  a  temporal  nature, 

in  it,  and  somebody  else  was  with  yon;  There  the  chaplain  of  the  jail  had  had 

now,  if  you  did  break  open  the  door,  the  repeated  interviews  with  the  prisoner,  snd 

best  thing  you  can  do  is  to  tell  all  about  had   strongly  impressed   upon  him   the 

it,  and  to  tell  who  was  with  you,  and  to  religious  duty  of  confession;   coupling 

tell  the  truth,  the  whole  truth,  and  noth-  these  exhortations  with  an  expression  of 
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belief  that  the  prisoner  was  a  guilty  man.  escape  from  a  charge  not  involving  aov 
as  indeed  the  prisoner  himself  >in  general  very  serioas  consequences."  Roscoea 
terms  admitted.  The  jailer  had  also  Cr.  Ev.  (loth  Ed.)  46. 
conversed  with  the  prisoner  on  the  sub-  When  the  Induoement  Belatat  to  Othar 
ject,  and  had  held,  in  briefer  terms,  Ponons. — Where  the  threats  or  promises 
si mjlar  language.  The  prisoner  at  length,  held  out  affect  other  suspected  persons, 
after  being  cautioned  that  what  he  said  it  is  not  relevant  to  inquire  into  them, 
would  be  used  in  evidence  against  him,  Flanagtn  v.  State,  25  Ark.  92. 
made  a  full  confession  to  the  jailer,  and  Indoocmmit  held  oat  with  BefisreiiM  to 
afterwards  to  the  mayor.  Both  confes-  a  Different  Charge. — An  inducement  held 
sions  were  received  by  Garrow,  B.,  the  out  to  a  prisoner  with  reference  to  one 
question  of  their  admissibility  being  charge  will  not  exclude  a  confession  of 
reserved  for  the  opinion  of  the  judges,  another  offence,  of  which  the  prisoner 
The  judges,  without  stating  any  reasons,  was  not  suspected  at  the  time  the  induce- 
held  that  the  confessions  {both  according  ment  was  held  out.  The  prisoner  had 
to  the  report)  were  properly  received;  and  been  in  the  custody  of  several  constables, 
it  is  said  in  3  Russ.,  5th  Ed.  453,  that  the  one  after  another,  and  it  was  suggested 
ground  of  this  decision  was  that  there  on  his  behalf  that  one  of  them  bad  im- 
were  no  temporal  hopes  of  benefit  or  for-  properly  induced  him  to  confess,  and  this 
giveness  held  out;  and  that  such  hopes,  constable  was  called  and  stated  that 
if  referable  merely  to  a  future  state  of  whilst  the  prisoner  was  in  his  custody  on 
existence,  are  not  within  the  principle  on  another  charge,  and  when  he  was  not 
which  the  rule  for  excluding  confessions  suspected  of  the  offence  for  which  he  was 
obtained  by  improper  influence  is  founded,  then  on  his  trial,  he  had  made  a  statement 
Two  other  points  were  taken  by  the  in  which  he  confessed  himself  guilty  of  a 
counsel  for  the  prosecution;  namely,  second  charge.  It  was  submitted  that 
that  neither  the  chaplain  nor  the  jailer  if  a  promise  was  held  out  to  him,  it  was 
were  persons  in  authority,  within  the  immaterial  what  the  charge  was.  Little- 
meaning  of  the  rule  which  excludes  con-  dale,  J.,  said,  '*  I  think  not.  If  he  was 
fesstons;  and  that  there  had  been  ample  taken  up  on  a  p^ticular  charge,  I  think 
caution  given  to  render  the  confessions  that  the  promise  could  only  operate  on 
admissible,  even  if  what  had  previously  his  mind  as  to  the  charge  on  which  he 
taken  place  were  open  to  objection.  But  was  taken  up.  A  promise  as  to  one 
there  is  no  indication  of  the  opinion  of  the  charge  will  not  affect  him  as  to  another 
court  on  either  of  these  points."  Ros-  charge."  The  confession  was  admitted. 
coe*s  Cr.  Ev.  (loth  Ed.)  45.  R.  v.  Warner.  Glouc.  Spr.  Ass.  1832,  3 

"In  R.  V,  Wild,  i  Moo.  C.   C.  452,  Russ.  on  Cr.  (5th  Ed.)  ^52.     But  where  a 

which  is  frequently  quoted  on  this  sub-  threat  was  held  out  to  a  prisoner  without 

ject,  a  variety  of  confessions  which  had  the  nature  of  the  charge  being  stated,  but 

been  made  by  the  prisoner  were  received  subsequently  the  nature  of  the  charge 

in  evidence,  and  some  of  these,  at  least,  was  stated,  and  thereupon  a  confession 

are  open  to  more  than  one  objection,  was  made,  it  was  held  to  be  inadmissi- 

As  it  is  said  in  the  report  that  the  confes-  ble.     R.  v.  Luckhurst,  i  Dears.  C.  C.  R. 

sion  was  considered  by  a  majority  of  the  245. 

judges  to  be  admissible,  not  saying  which,  **  Induoem^nt  must  be  held  oat  by  a 

and  no  grounds  of  the  decision  are  given.  Person  in  Authority. — In  R.  v,  Spencer, 

no  conclusion   can   be  drawn   from   it.  7  C.  &  P.  776,   Parke.  B.,  suted  that 

In  R.  V.  Nute,  Chetw.  Burn,  tit.  Confes-  there  was  a  difference  of  opinion  among 

sion,  3  Russ.  on  Cr.  (5th  Ed.)  458,  the  the  judges,  whether  a  confession  made  to 

question   whether  inducements  not  of  a  a  person  who  has  no  authority,  after  an 

temporal  nature  coming  from  a  person  in  inducement  held  out  by  that  person,  can 

authority  are  sufficient  to  exclude  a  con-  be  given  in  evidence;  and  the  learned 

fession,  seems  to  have  been  considered  judge  intended,  had  the  evidence  been 

by  the  judges,  and  by  some,  at  least,  to  pressed,  to  have  received  it.  and  to  have 

have  been  resolved  in  the  negative.  reserved  the  point.     But  on   the   last- 

**On  the  whole  the  authorities  seem  to  mentioned  case  being  cited  in  R.  v,  Tay- 
be  in  favor  of  .the  proposition  that  the  in-  lor,  8  C.  &  P.  733.  Patteson,  J.,  said, 
ducement  must  be  of  a  temporal  nature.  '  It  is  the  opinion  of  the  judges,  that 
Whether  or  no  it  must  have  reference  evidence  of  any  confession  is  receivable, 
to  the  charge,  has  scarcely  been  fully  unless  there  has  been  some  inducement 
discussed.  It  is  certainly  possible  to  held  out  by  some  person  in  authority.' 
conceive  cases  in  which  a  much  stronger  And  In  R.  v.  Moore,  2  Den.  C.  C.  526, 
inducement  might  be  held  out  to  a  pris-  Pafke,  B.,  in  delivering  a  carefully  coo- 
oner  than  one  having  reference  to  an  sidered  judgment  of  the  court  of  criminal 
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appeal,  said  that  if  the  inducement  was  Thereupon  the  prosecutor,  addressing  the 

not  held  out  by  a  person  in  authority,  it  prisoner,  said:  **I  know  what  has  t>een 

was  clearly  admissible.     This  question  going  on  between  you  and  Culfife  for 

may  therefore  be  considered  as  settled."  some  time.     You  had  better  speak  the 

Roscoe's  Cr.    Ev.'(ioth  Ed.)  46.     See  truth."    The  prisoner  then  made  aeon- 

State  V.  Day,  55  Vt.  5x0;  State  v.  Walk-  fession,  and  the  question  was  whether  it 

er,  34  Vt.  396;  Sute  v.  York.  37  N.  H.  was  admissible  in  evidence.     The  court 

175 ;    Com.    V,     Tuckerman,    10    Gray  held  that  it  was  not,  the  case  not  being 

(Mass.),  173;  Com.  v.  McCann.  97  Mass.  distinguishable  from  Reg.  v.  Fennell,  7 

580:    Com.  V.   Culver,    126  Mass.  464;  Q.  B.  D.  147.     In  that  case  the  confes- 

Peopie  V.  Went2,  37  N.  Y.  303;  Vaughan  sion    was    made    under    the    following 

V.  Com.  17  Gratt.  (Va.)  s?^:  Smith  v.  circumstances.        Previously   to     being 

Com.,  10  Gratt.  (Va.)  734;  State  v.  Low.  charged,  the  prisoner  was  taken  into  a 

home,  66  N.  Car.  639:  State  v,  Kirby,  room  with  the  prosecutor  and  a  police 

I  Strob.  (S.  Car.)  155:  Spicer  v.  State,  69  inspector.    The  prosecutor  then  said  to 

Ala.  135;  Ward  v.  State,   50  Ala.  135;  the  prisoner,  "  He"  (meaning  the  inspec- 

Wilson  V,  State,  3  Heisk.  (Tenn.)  232;  tor)  **  tells  me  you  are  malting  house- 

Deathridge  v.  State,  i  Sneed  (Tenn.),  75:  breaking  implements;    if  that  is  so,  you 

Young   V,  Com.,   8    Bush    (Ky.),    366;  had  better  tell  the  truth:  it  may  be  better 

Rutherford  v.  Com..  2  Mete.  (Ky.)  387;  for  you."    It  was  held  that  the  sutement 

Boyd  V.  State,   2  Humph.   (Tenn.)  39;  made  by  the  prisoner  upon  this  was  not 

Anstine  v.  People,  51  III.  236;  People  v.  admissible.    The  court  did  not,  in  either 

Barrie.  49  Cal.    342;  State  v,    Wiuen-  of    these    cases,   deliver   judgment    at 

gerode.  9  Ore.  153.  length.      The  ground  of  the  decisions 

Mere  suggestions  or  advice  to  the  ac-  must,  therefore,  be  sought  in  previous 

cused  to  confess,  or  even  solemn  adjura-  cases. 

tions  to  do  so,  by  one  holding  no  officii'  In  Reg.  v.  Baldry,  2  Den.  C.  C.  430,  a 

position,  will  not  render  the  confession  number  of  old  cases  were  overruled,  and 

inadmissible.     But  in  all  cases  the  age,  the  law  on   the  subject  was  fully  dis- 

experience,  and  constitution  of  the  person  cussed.     In  that  case  a  police  constable 

making  the  confession,  and  the  circum-  who  apprehended  a  man  on  a  charge  of 

stances  under  which  it  was  made,  should  murder,  having  told  him  the  nature  of 

be  taken  into  consideration  in  determin-  the  charge  against  him,  added  that  he 

ing  tne  question    of    its   admissibility,  need  not  say  anything  to  criminate  him- 

State  V,  Fredericks,  85  Mo.  145.  self,  but  that  what  he  did  say  would  be 

Where  a  person  in  superior  authority  taken  down  and  used  as  evidence  against 
holds  out  an  inducement  to  a  prisoner  to  him.  The  prisoner  thereupon  made  a 
confess,  a  confession  made  to  a  person  confession.  It  was  held  that  the  confes- 
in  inferior  authority  is  not  admissible,  sion  was  rightly  admitted  in  evidence, 
especially  if  such  person  do  not  g^ve  the  The  ground  of  this  decision  was  the  gen- 
prisoner  any  caution.  Upon  an  indict-  eral  one,  that  a  confession  may  be  re-' 
ment  for  arson,  it  appeared  that  the  com-  ceived  in  evidence  so  long  as  it  is  volun- 
mitting  magistrate  bad  told  the  prisoner  tary,  that  is  to  say,  if  it  is  not  made  in 
that,  if  he  would  make  a  disclosure,  he  consequence  of  some  inducement  or 
would  do  all  that  he  could  for  him.  The  threat  held  out'  or  made  to  the  prisoner 
prisoner,  after  he  was  committed,  made  by  some  person  having  authority  over 
a  statement  to  the  turnkey  of  the  jail,  him  in  connection  with  the  prosecution, 
who  had  held  out  no  inducement  to  him  As  will  be  seen  hereafter,  a  policeman  is 
to  confess,  and  hadmot  given  him  any  a  person  having  authority  for  the  pur- 
caution  not  to  confess.  Parke,  J.:'*  I  poses  of  this  doctrine.  It  follows,  there- 
think  I  ought  not  to  receive  the  evidence,  fore,  that  statements  to  a  police  consta- 
after  what  Mr.  Simeon  (the  committing  ble,  made  voluntarily,  or  even  in  answer 
magistrate)  said  to  the  prisoner,  more  to  questions  by  him,  are,  in  general,  ad- 
espedally  as  the  turnkey  did  not  give  any  missible  in  evidence  against  the  pris- 
cautton  to  the  prisoner."  R.  v.  Cooper,  oner,  but  that  they  may  be  inadmissible 
5  C.  &  P  833.  if  made  in  consequence  of  any  induce- 

Conff  Ion  ia  ths  Prsunct  of  the  Polioe.  ment  or  threat  made  by  the  officer.     In 

-—In  Reg.   V.   Hatts,  48  J.  P.  248,  the  the  case  last  mentioned.  Pollock.  C.  B., 

prosecutor  had  taken   the  prisoner  into  pointed  out  that  a  simple  caution  by  a 

his  office,  and  there,  in  the  presence  of  constable    to    the   accused    to    tell   the 

two  police  officers,  said,  **  I  presume  you  truth,  if  he  said  anything,  would  not  pre- 

know  who  these  gentlemen  are."    The  vent  the  statement  of  the  accused  from 

prisoner  said  he  did.  and  one  of  the  offi-  being  given  in  evidence;  but  that  where 

cen  then  said,  "  We  are  police  officers."  the  admonition  to  speak  the  truth  was 
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coupled  with  any  expression  importing  '*If  a  person  in  authority — and  it  has 
that  it  would  be  better  for  the  accused  to  been  decided  that  a  constable  having  a 
do  so,  the  statement  could  not  be  admit-  prisoner  in  charge  comes  within  that 
ted,  the  expression  amounting  to  an  in-  definition— -makes  use  of  the  expression 
ducement  to  confess.  It  will  beobserved»  proved  to  havC  been  made  to  this  pris- 
on comparing  this  judgment  with  the  oner,  *  that  it  would  be  better  for  him  to 
two  cases  referred  to  supra,  that  words  tell  the  truth,'  it  is  as  clear  as  light  that 
to  the  effect  that  it  would  be  better  for  any  admission  or  confession  afterwards 
the  accused  to  tell  the  truth  were  held  to  made,  under  the  influence  of  that  induce- 
prevent  the  statement  made  in  reply  from  ment,  should  not  be  received."  And  be 
beifig  admitted  in  evidence.  considered  that  any  subsequent  caution 

In  Reg.  V.  Sleeman,  6  Cox  C.  C.  245;  such  as  had  been  given  must  be  shown 
23  L.  J.  M.  C.  19,  a  maid-servant,  under  to  have  had  the  effect  of  removing  from 
a  charge  of  setting  fire  to  a  farm  building  the  prisoner's  mind  all  hope  or  expecta- 
belonging  to  her  master,  was  given  into  tion  of  gain  or  favor  to  be  derived  from 
the  temporary  custody  of  a  married  daugh-  the  making  of  the  confession.  This  is  a 
ter  of  her  master,  who  did  not  live  in  the  very  strong  case,  but  it  seems  to  be 
bouse  and  had  no  control  over  her  as  a  strictly  in  accordance  with  the  principles 
mistress.  She  had  been  given  into  the  laid  down  by  the  earlier  decisions, 
custody  of  a  policeman,  and  the  officer  In  order  to  exclude  a  confession  made 
had  given  her  leave  to  change  her  dress,  to  or  in  the  presence  of  a  police  consta- 
on  the  understanding  that  while  doing  so  ble  there  must  have  been  something  in 
she  was  to  be  in  the  chaiige  of  the  mar-  the  nature  of  an  inducement  or  a  threat 
ried  daughter  of  her  master,  as  already  held  out  or  made  by  the  constable  or  in 
stated.  While  they  were  alone  together  his  presence.  A  mere  exhortation  to 
the  daughter  said  to  the  prisoner,  **  I  am  speak  the  truth  has  been  shown  not  to 
sorry  for  you,  you  ought  to  have  known  amount  to  an  inducement  when  made  by 
better;  tell  the  truth  whether  you  did  it  a  person  not  having  any  authority  over 
or  no/'  and  upon  the  prisoner  replying,  the  prisoner  in  connection  with  the  pros- 
'*  I  am  innocent,"  added,  '*  Don't  run  your  ecution.  And  it  seems  that  such  an  ex- 
soul  into  more  sin.  but  tell  the  truth."  hortation,  even  if  made  in  the  constable's 
The  prisoner  then  confessed.  Barke,  B.,  presence,  does  not  amount  to  an  induce- 
admitted  the  confession  in  evidence.  He  ment.  Thus  in  Reg.  v.  Jarvis,  L.  R.  i 
held  that  the  words  used  did  not  amount  C.  C.  R.  96,  the  prisoner  was  call&i  up 
to  a  threat  or  inducement,  nor  were  they  by  his  master  and  told:  '*  You  are  in  the 
used  by  a  person  in  authority.  presence  of  two  police  officers,  and    I 

In  Reg.  V,  Bate,  11  Cox  C.  C.  686,  the  should  advise  you  that  to  any  question 

prisoner  was  charged  with   having  con-  that  may  be  put  to  you  you  will  answer 

cealed   the  birth  of  her  child.      Being  truthfully,  so  that,  if  you  have  committed 

questioned  by  a  police  constable  she  gave  a  fault,  you  mav  not  add  to  it  by  stating 

an  answer  which  caused  the  officer  to  say  what  is  untrue.      The  master  afterwards 

to  her,  '*  It  might  be  better  for  you  to  tell  added,  **  Take  care,  we  know  more  than 

the  truth  and  not  a  lie."    It  was  held  by  yofi    think."     The    prisoner    thereupon 

Montague  Smith,  J.,  that  a  further  state-  made  a  statement.    It  was  held  that  such 

ment  thereupon  made  by  the  prisoner  to  statement  was    receivable    in    evidence 

the  constable  was  inadmissible  in   evi-  against   him    on    his  trial   for  larceny, 

dence  against  her.  Kelly,  C.  B..  said  that  the  words  "You 

In  Reg.  V,  Doherty,  13  Cox  C.  C.  23,  had  better  tell  the  truth  "  seemed  to  have 
the  prisoner  was  charged  with  murder,  acquired  a  sort  of  technical  meaning  im- 
After  he  was  taken  into  custody  he  was  porting  either  a  threat  or  a  benefit.  But 
told  by  the  police  constable  in  whose  ^  they  had  not  been  so  used.  All  the  mas- 
charge  he  was  that  it  would  be  better  for  *  ter  had  said  consisted  of  warning  or  ad- 
tiim  to  tell  the  truth,  and  not  to  put  peo-  vice  to  speak  the  truth  on  moral  grounds, 
^le  to  the  extremities  he  was  doing,  which  was  not  enough  to  exclude  the 
This  happened  at  ten  in  the  morning,  statement  made  in  consequence  of  it. 
At  six  in  the  evening  of  the  same  day  This  case  was  followed  in  Reg.  v.  Reeve, 
another  constable  who  was  in  charge  of  L.  R.  i  C.  C.  R.  362.  There  the  prison- 
the  prisoner  in  answer  to  a  request  by  ers,  two  children,  one  aged  eigirt  and 
the  prisoner  to  see  his  father,  cautioned  the  other  a  little  older,  were  charged  with 
him  not  to  say  anything  to  criminate  him-  attempting  to  obstruct  a  railway  train, 
self,  for  that  anything  he  might  say  would  It  was  proved  that  the  mother?  of  the 
come  in  evidence  against  him.  A  con-  prisoners  and  a  policeman  being  pres- 
fession  made  to  the  latter  constable  was  ent,  after  they  had  been  apprehended,  the 
rejected  by  Whiteside,  C.  J.     He  said:  mother  of  the  prisoners  said:  "Yon  had 
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better,   as  good    boys,  tell  the  truth,"  not  be  excluded  from  the  jury  merely  t>e- 

wherenpon  both  the  prisoners  confessed,  cause  it  appears  that  the  accused  was  pre- 

It  was  held  that  the  confession  was  ad-  viously  in  the  custody  of  another  officer; 

missible  in  evidence.     From  the  fact  that  and  the  court  will  not,  as  a  condition 

the  court  professed  to  follow  Reg.  v.  Jar-  precedent  to  the  admission  of  such  evi- 

vis.  L.  R.  I C.  C.  R.  96,  it  would  seem  that  dence,  require  the  prosecution  to  call  the 

they  looked  upon  the  words  *'as  good  latter,  unless  the  circumstances  render  it 

boys  "  as  showing  that  the  whole  of  the  probable  that  the  accused  held  a  conver- 

advice  given  to  the  boys  was  in  the  na-  sation  with  the  first  officer  upon  the  sub- 

ture  of  exhortation  on  moral  grounds.  ject  of  a  confession,  or  justify  the  belief 

The  mere  fact  that  two  officers  who  of  collusion  between  the  officers.     Hopt 

had  arrested  a  boy  13  or  14  years  old,  v.   U.  S.,   no  U.  S.  574.    See  Com.  v, 

without  a  Warrant,  upon  suspicion  of  hav-  CuUen,  in  Mass.  435;  Walker  v.  State, 

ing  committed  a  crime,  after  searching  a  Tex.  App.  326;  Harris  v.  Sute,  6  Tex. 

htm,  stripping  him  of  his  clothing,  and  App.  97:    State  v,   Guy,    69    Mo.  430; 

putting  him  into  a  cell  at  the  police  sta-  Ballard  v.  State,  28  N.  W.  Repr.  (Neb.) 

tion,  took  him  from  the  cell  late  at  night  271;    People  v,   Abbott,   4  Pac.    Repr. 

and  questioned  him  for  two  hours,  with-  (Cal.)  769;  King  v.  State,  40  Ala.  314; 

out  warning  him  of  his  right  not  to  an-  People  v,  Rogers,  18  N.  Y.  9;  Cobb  v. 

swer.  or  offering  him  any  opportunity  to  State.  27  Ga.  648. 

consult  friends  or  counsel,  does  not  render  Who  U  a  Person  in  Anthority. — The  de- 

his  confession  in  the  conversation  inad-  cisions  are  numerous  and  undoubted  that 

missible.    Com.  v.  Cnffee.  108  Mass.  285.  the  prosecutor,  or  the  person  who  in  the 

If  an  accused  party  has  been  made  a  ordinary  course  of  things  will  become  so, 

prisoner,  anything  which  may  be  said  to  the  consuble  in  charge  of  the  prisoner, 

him  by  the  officer  by  whom  he  is  held  in  and  any  person  having  judicial  anihority 

cqstody  will  always  be  scrutinized  with  over    the     prisoner,      are    persons    in 

greatest  care,   and    slight    promises  of  authority  within  the  meaning  of  the  rule, 

favor  coming  from  him  will  be  consid-  The  rule  also  extends  to  the  master  or 

ered  a  sufficient  reason  for  rejecting  all  mistress  of  the  prisoner,  but  only  where 

proof  of  subsequent  confessions.     Com.  the  offence  concerns  the  master  or  mis- 

V.  Tuckerman,   10    Gray  (Mass.),   173;  tress.     Roscoe*s  Cr.  Ev.  (loth  Ed.)  46; 

Com.  V.  Curtis.  97  Mass.  578.  Austine  v.  People,  51  111.  236;  State  v. 

In  State  v,  Branham.  13  S.  Car.  389,  Tatro,  50  Vt.  483;  Com.  v,  Sego,  125 
the  court  said:  "It  is  especially  neces-  Mass.  210;  Vaughan  v.  Commonwealth, 
sary  to  guard  with  jealousy  all  confes-  17  Gratt.  (Va.)  s?^;  Shifflet  v.  Common- 
sions  made  by  prisoners  in  arrest  in  the  wealth.  14  Gratt.  (Va.)  652;  State  v.  Gos- 
presence  of  the  officers  of  the  law;  but  it  sett,  9  Rich.  (S.  Car.)  428:  Ward  v.  State, 
is  impossible  to  lay  down  any  rule  that  soAla.  120;  Beery  r.  U.  S.,  2  Colo.  186; 
will  determine  every  case.  As  is  said  in  State  v.  Bostick,  4  Harr.  (Del.)  564.  This 
some  of  our  cases,  there  is  no  difficulty  was  decided  in  R.  v.  Moore,  2  Den.  C. 
about  the  principle  itself,  but  its  applica-  C.  526.  where  the  prisoner  was  charged 
tion  is  beset  with  difficulties.  In  prac-  with  killing  or  concealing  the  birth  of  her 
tice,  what  is  and  what  is  not  a  violation  infant  child,  and  had  made  a  confession 
of  the  principle  must  of  necessity  be  left,  to  her  mistress  after  an  inducement,  which 
in  the  first  instance,  to  be  determined  by  was  held  admissible.  The  previous  cases 
the  circuit  judge,  whose  situation  best  en-  were  there  discussed  by  Parke,  B.,  and 
ables  him  to  decide  in  each  case  whether  shown  to  be  in  conformity  with  that 
the  confessions  are  voluntary.  The  judge  decision.  In  R.  z/.  Luckhurst,  i  Dears, 
below,  familiar  with  all  the  facts,  ruled  C.  C.  245,  the  owner  of  a  mare  was  held 
that  the  confessions  were  voluntary  in  to  be  a  person  from  whom  a  threat  com- 
this  case,  and,  upon  review,  refused  a  ing  would  exclude  the  confession  of  a 
motion  for  a  new  trial,  and  it  is  difficult  prisoner  that  he  had  had  connection  with 
to  say,  as  matter  of  law,  that  he  was  in  the  mare.  In  R.  v.  Kingston,  4  C.  &  P. 
error.  The  manner  of  the  officer  was  387.  Park,  J.,  after  conferring  with  Little- 
peremptory,  but  no  inducements  were  dale,  J.,  held  that  an  inducement  held  out 
held  oat  and  there  was  some  corrobo-  by  a  surgeon  was  sufficient  to  exclude  a 
rating  testimony.  Some  of  the  earliest  confession.  This  appears  to  be  the  only 
cases  held  that  all  confessions  of  one  in  decision  on  this  point.  In  R.  v.  Gamer, 
arrest,  made  to  an  officer  in  authority,  2  C.  &  K.  920,  the  inducement  was  held 
were  assumed  to  be  induced  and  were  in-  out  by  the  surgeon,  and  the  confession 
admissible,  but  that  hile,  if  ever  estab-  was  made  to  him,  but  the  master  and  mis- 
Ushed,  has  certainly  been  modified."  tress  were  present,  and.  as  will  be  seen 

A  confession  made  to  an  officer  will  presently,  that  is  the  same  as  if  the  in 
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ducement  had  been  held  out  by  them,  that  what  was  thus  said  was  sanctioned 

The  case  of  R.  v,  Gilham,  i  Moo.  C.  C.  by  the  person  in  authority.     R.  v.  Parker, 

S6,  is  no  authority,  as  has  sometimes  been  L.  &  C.  42. 

stated,  that  the  chaplain  of  a  jail  is  a  per-  With  regard  to  the  persons  whose  in- 
son  in  authority  within  the  meaning  of  ducem^nts  will  prevent  the  admission  of 
this  rule.  In  R.  tf.  Sleeman,  i  Dears.  C.  confessions,  it  should  seem  that  all  who 
C.  249,  it  was  said  that  the  daughter  of  are  engaged  in  the  apprehension,  prose- 
the  master  of  the  house  who  had  the  mdid-  cution.  or  examination  of  a  prisoner  are 
servant  in  her  custody  for  a  temporary  considered  as  persons  of  such  authority 
purpose,  was  not  a  person  in  authority,  that  their  inducements  will  exclude  any 
Sed.  qu,\  the  point  was  not  necessary  to  confession  thereby  obtained.  3  Russ.  on 
the  decision,  as  it  was  held  that  there  was  Cr.  (9th  Am.  Ed.)  385.  Thus  an  induce- 
no  inducement.  The  wife  of  a  sergeant  ment  held  out  by  the  prosecutor, — 
of  police  who  was  employed  at  the  jail  Thompson's  Case,  i  Leach,  376;  Cass's 
as  searcher  only,  for  which  she  received  Case,  i  Leach,  293,  note  a, — the  prosecu- 
regular  wages,  was  held  to  be  a  person  tor's  wife, — R.  v.  Upchurch,  R.  &  M.  C. 
in  authority.  R.  v,  Windsor,  4  F.  &  F.  C.  R.  465, — or  his  attorney, — R.  v.  Croy- 
360.  don,  2  Cox  C.  C.  67.~or  by  a  constable 

Inasmuch  as  in  cases  of  felony  any  per-  or  other  officer, — R.  z/.  Sexton,  i  Bum 
son  may,  upon  reasonable  suspicion,  ap«  J.  D.  &  Wms.  1086,— or  some  person  as- 
prehend  the  suspected  party,'  it  follows  sisting  a  constable. — i  Phill.  Ev.  407, — 
that  a  person  in  no  way  connected  with  or  the  prosecutor. — R.  v.  Stacey,  3  Russ. 
the  charge  may  put  himself  in  the  post-  on  Cr.  (9th  Am.  Ed.)  386, — in  the  appre- 
tion  of  a  person  in  authority.  Thus  in  hension  or  detention  of  the  prisoner,  or 
R.  V,  Parratt,  4  C.  &  P.  570,  the  prisoner,  by  a  magistrate  acting  in  the  business,-* 
a  sailor,  was  charged  with  robbing  one  i  Phill.  on  Ev.  407, — or  other  magistrate, 
of  the  crew  of  the  ship  to  which  he  be-  — R.  v.  Clewer,  4  C.  &  P.  221,— or  ma- 
longed.  The  master  said,  "  If  you  do  gistrate's  clerk, — R.  v.  Drew,  8  C.  &  P. 
not  tell  me  who  your  partner  was,  I  will  140.-— or  by  a  jailer, — R.  v,  Gilham,  R. 
commit  you  to  prison;"  and  the  prisoner  &  M.  C.  C.  R.  i86.-~or  chaplain  of  a  jail, 
thereupon  confessed.  Alderson,  B.,  held  — R.  v.  Gilham,  R.  &  M.  C.  C.  R.  x86. — 
the  confession  inadmissible.  Parke,  B.,  or  by  a  person  having  authority  over  the 
referring  to  this  case  in  R.  v.  Moore,  2  prisoner,  as  by  the  captain  of  a  vessel  to 
Den.  C.  C.  526,  puts  it  on  the  ground  that  one  of  his  crew. — R.  t/.  Parrait,  4  C.  & 
the  master  had  threatened  to  take  part  in  P.  570,— or  by  a  master  or  mistress  to  a 
the  prosecution  for  the  felony.  servant, — R.  v.  Upchurch,  R.  &  M.  C. 

It  is  the  same  thing  whether  the  in-  C.    R.    465,— or   by    a    person   having 

ducement  be    held  out  by  a  person  in  authority  in  the  matter, — i  Phill.  on  Ev. 

authority  or  by  another  in  his  presence.  407, — or  by  a  person  in  the  presence  of 

R.  V.  Luckhurst,  i  Dears.  C.  C.  145.  And  one  in  authority  with  his  assent,  whether 

it  appears  from  this  case,  from   R.   v,  direct  or  implied, — R.  v,  Taylor,  8  C.  & 

Laugher,  2  C.  &  K.  225,  and  R.  v.  Gar-  P.  733;  R.  v.  Pountney.  7  C.  &  P.  302; 

ner.  2  C.  &  K.  920;  i  Den.  C.  C.  329,  R.  v.  Garner,  i  Den.  C.  C.  329, — will  be 

that  even  if  the  person  in  authority  be  sufficient  to  exclude  a  confession  made  in 

silent,  he  will  be  presumed  to  acquiesce  consequence  of  such  inducement, 

in   the  inducement.      Compare  State  v,  A  person  who  has  accompanied    the 

Gossett,  9  Rich.  (S.  Car.)  428.  prosecutor  in  pursuit  of  a  prisoner  is  a 

Where  there  were  three  prisoners  in  person  in  authority,  so  that  his  induce- 

custody  on  the  same  charge,  and  one  said  ment  will  exclude  a  confession.    '  The 

to  another:  **  Well,  John,  you  had  better  prisoner,  when   taken  into  custody,  was 

tell    Mr.    Walker   (the    prosecutor)   the  told  by  a  person  who  had  accompanied 

truth,"  and  the  prisoner  addressed  there-  the  prosecutor  in  pursuit  of  the  prisoner 

upon  made  a  confession,  evidence  of  this  that  it  would  be  better  for  him  to  confess; 

confession  was  received,  and  its  admissi-  but  i^was  urged  that,  as  he  was  a  person 

bility  reserved  for  the  consideration  of  who  had  no  authority  to  interfere,   the 

the  court  of  criminal  appeal:  that  court  confession  was  admissible.      Littlcidale, 

affirmed  the  conviction.     No  counsel  ap-  J.:    "That   applies  to  mere  strangers; 

peared,  and  no  reasons  were  given;  but  here  the  person  went  with  the  prosecutor, 

probably  it  was  thought  that  though  what  and  was  acting  with  his  authority  and 

is  said   in  the  presence  of  a  person  in  sanction."    The  confession  was  rejected, 

authority  may  generally  be  considered  as  R.  v,  Stacey,  3  Russ.  on  Cr.  (9th  Am. 

said  with  his  sanction,  yet  that  this  did  Ed.)  386. 

not  apply  to  what  was  said  by  one  prisoner  Where  a  constable,  who  bad  a  prisoner 

toanoUier,  as  it  could  hardly  be  imagined  in  custody  on  a  charge  of  murder,  placed 
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her- in  the  custody  of  a  woman  whilst  he  C.  B.:  "The  fact  of  the  constable  being 

went  to  the  inquest,  to  prevent  her  going  present  and  not  dissenting  from  what  was 

away,  and  the  woman   held  out  an  in-  said  places  the  expressions  used  by  the 

ducement  to  her,  it  was  held  that  a  state-  husband  on  the  same  footing  as  if  they 

ment  made  in  consequence  was  not  ad-  had  been  used  by  the  constable;  and  I 

missible,  as  it  was  made  after  an  induce-  think  that,  as  the  constable  was  a  person 

ment  held  out  by  a  person  who  had  her  in  authority,  such  an  mducement  ought 

ia  custody.     R.  v.  Enock,  5  C.  &  P.  539.  to  be  sufficient  to  exclude  the  admission. 

If  a  confession  be  obtained  by  means  Besides.  I  think  there  is  a  great  deal  of 
of  any  improper  inducement  held  out  by  weight  in  what  is  urged  as  to  the  effect  of 
a  person  who  has  no  authority  in  the  the  prisoner's  statement  being  to  excul- 
presence  of  a  person  having  authority,  pate  her  husband,  and  that  I  ought  to  b^ 
and  with  his  consent,  it  is  not  admissible,  careful  not  to  admit  anything  which  may 
And  it  is  not  necessary  that  the  person  have  been  said  in  consequence  of  his  co- 
having  such  authority  should  express  his  ercion."  R.  v.  Laughter.  2  C.  &  K.  225. 
consent  in  words;  for  if  he  be  silent  he  So  where  two  prisoners  charged  with 
will  be  presumed,  as  he  did  not  express  murder  were  being  conveyed  in  a  cart, 
his  dissent,  to  have  sanctioned  the  in-  and  the  constable  was  in  the  cart  with 
ducement.  Where  the  constable  who  them,  and  could  hear  all  that  passed,  and 
took  the  prisoner  into  custody  was  one  prisoner  said  to  the  other:  '*  You 
present,  and  had  the  prisoner  in  custody  had  better  speak  the  truth."  and  the  con- 
st an  mn,  when  a  confession  was  pro-  stable  made  no  remark;  Wightman,  J., 
cured  by  inducements  held  out  by  the  inn-  after  consulting  Parke,  B.,  held  that  a 
keeper,  and  the  constable  being  present  statement  then  made  was  inadmissible, 
did  not  caution  the  prisoner  in  any  way,  as  the  inducement  appeared  to  have  the 
Alderson,  B.,  said:  *' I  have  a  very  strong  sanction  of  the  constable  who  was  pres- 
opinion  against  its  admissibility;  but  ent.  and  apparently  assented  to  it.  R. 
as  there  are  opinions  which  I  am  v,  Millen.  3C0XC.  C.  507. 
bound  to  respect,  opposed  to  my  own,  I  So  where,  upon  an  indictment  for  set- 
think  I  had  better  receive  the  evidence;  ting  fire  to  the  house  of  L. ,  it  appeared 
and  if  it  should  become  necessary,  I  will  that  on  the  morning  of  the  fire  the  pris- 
rcserve  the  point  for  the  consideration  of  oner,  who  was  the  servant  of  the  prose- 
the  judges."  The  prisoners  were  ac-  cutor,  was  sent  for  into  the  parlor,  In 
quitted.     R.  t/.  Pountney,  7  C.  &  P.  302.  which    Mrs.     L.    and     W.    were;    and 

Upon  an  indictment  for  housebreak-  that    W.,    who  ^  was   not    a   constable, 

hig,  it  appeared  that  the  prisoner  resided  or  in  any  office  or  authority,  said  to  the 

with  her  husband,  and  that  a  constable  prisoner:  '*  You  had  better  tell  how  you 

went  to  their  house  and  charged  her  with  did  it;"  and  that  thereupon  she  made  an 

breaking   into  the    prosecutor's    house,  answer, — Patteson,  J.,   said:  **  It  is  the 

which   she    denied;    but    her    husband  opinion  of  the  judges  that  evidence  of 

coming  in   shortly  afterwards,  he    told  any  confession  is  receivable,  unless  there 

her  if  she  knew  anything  about  it   to  has  been  some  inducement  held  out  by 

tell  the    truth;    the   constable,    though  some  person   in  authority;  and   in  this 

present,    made    no    observation,   except  case  I  should  have  received  the  evidence 

that  he  must  take  her  to   the  station-  of   the   statement    made    to  W.   if    tha 

house,  and  desired  her  to    go    upstairs  inducement  had  been   held  out  by  him 

and  put  her  things  on;  while  she  was  up  alone.     But  here  the  inducement   does 

stairs  she  desired  the  constable  to  call  not  rest  with  him  alone,  because  Mrs.  L., 

her  husband,  and  then  made  a  statement  who  was  the  wife  of  the  prosecutor,  and 

as  to  certain  articles  of  dress,  which  she  also   the  mistress  of  the  prisoner,  was 

produced,  as  having  been  purchased  with  present  with  W..  and  must,  as  she  ex- 

the  money  which  had  been  stolen.     It  pressed  no  dissent,   be  taken   to    have 

was  objected  that  what  the  prisoner  said  sanctioned    the    inducement.      I    think, 

was  inadmissible,  as  it  was  obtained  by  therefore,  that  the  inducement  must  be 

an  inducement  held  out  by  her  husband  taken  as  if  it  had  been  held  out  by  Mrs. 

in  the  presence  of  the  constable;  and  as  L.,  who  was  a  person  in  authority  over 

the  produce  of  the  stolen   property  was  the  prisoner,  and  that  therefore  the  evi- 

found  in   the  husband's  house,  he  was  dence  is  inadmissible."     R.    v,  Taylor, 

prima  facie  liable  to  account  for  it,  ana  8  C.  &  P.  733. 

that  a  statement  made  by  the  wife  in  the       On  an  indictment  for  a  misdemeanor 

presence  of  and  under  the  coercion  of  the  in  attempting  to  set  fire  to  her  master's 

husband,  by  which  she  accused  herself  house,  it  appeared  that  the  prisoner,  a 

and  exculpated  him.  was  clearly  caused  girl  aged  thirteen,  was  a  domestic  ser- 

by  Qodiie  inflaence  on  her  mind;  Pollock,  vant  to  the  prosecutor,  whote  wife  lired 
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« 

with  him,  and  took  her  share  in  the  man-  the  evidence,  being  of  opinion  that  in 

agement  of  the  house.    After  the  attempt  this  case    her   husband,  not  being  the 

to  set  fire  to  the  house  was  discovered,  prosecutor,  nor  the  offence  in  any  way 

the  prisoner's  mistress,  in  the  absence  of  connected  with  the  management  of  the 

the  prosecutor,  said  to  her:  "  Mary,  my  house,  the  prisoner's  mistress  could  not 

girl,  if  you  are  guilty,  do  confess;  it  will  be  considered  as  having  any  control  over 

perhaps  save  your  neck;  you  will  have  the  prosecution  so  as  to  raise  a  presump- 

to  go  to  prison;  if  W.   [another  person  tion  that  the  inducement  held  out  by  her 

suspected,  and  whom  the  prisoner  had  would  be  likely  to  cause  her  to  tell  an 

charged]  is  found  clear,  the  guilt  will  fall  untruth.   And  upon  a  case  reserved,  after 

on  you."    She  made  no  answer.     The  argument  for  the  prisoner,    Parke,  B., 

mistress  then  said:  "Pray  tell  me  if  you  delivered  judgment:  '*A  rule  has  been 

'did  it."    The  prisoner  then  confessed.  It  laid  down,  that  if  the  threat  or  induce- 

was  contended  on  the  part  of  the  prose-  ment  is  held  out  actually  or  constructively 

cution  that  the  wife  had  no  authority,  by  a  person  in  authonty,  the  confession 

real  or  apparent,  over  the  prisoner,  so  as  cannot  be  received,  however  slight  the 

to  hold  out  any  hope  which  could  influ-  threat  or  inducement;  and  the  prosecutor, 

ence  the  prisoner  to  make  a  false  state-  magistrate,  or  constable  is  such  a  person, 

ment,  in   order  that  her  life  might   be  and  so  the  master  or  mistress  may  be. 

spared,  and  therefore  that  the  confession  If  not  held  out  by  one  in  authority,  they 

was  admissible.     The  confession  was  ad-  are  clearly  admissible.     But  in  referring 

mitted,  and  the  question  as  to  its  admis-  to  the  cases  where  the  master  or  mistress 

sibility  reserved  for  the  consideration  of  have  been  held  to  be  persons  in  authority, 

the  judges,  who  thought  the  confession  it  is  only  when  the  offence  concerns  the 

ought  not  to  have  been  received.     R.  v,  master  or  mistress  that  their  holding  out 

Upchurch,  R.  &  M.  C.  C.  R.  465.  the  threat  or  promise  renders  the  confes- 

So  where,  upon  an  indictment  for  steal-  sion  inadmissible.     In  the  present  case 

ing  the  goods  of  two  partners,  the  wife  of  the  offence  of  the  prisoner,  in  killing  her 

one  of    the  partners    said,  "I  told  the  child  and  concealing  its  dead  body,  was 

prisoner  it  would  be  better  for  him  if  he  in  no  way  an  offence  against  the  mistress 

would  tell  how  we  had  been  robbed,  and  of  the  house.     She  was  not  the  prosecn- 

put  us  on  our  guard.     I  occasionally  take  trix  then,  and  there  was  no  probability  of 

the  management  of  the  shop.     I  manage  herself  or  the  husband  being  the  prose- 

the  shop  in   my  brother  and  husband's  cutor  of  an  indictment  for  that  offence, 

absence,"    for  the    prosecution     it  was  In   practice  the  prosecution   is    always 

urged  that  an  inducement  by  the'prosecu-  the    result    of    the    coroner's     inquest 

tor's  wife  rendered  a  confession  tnadmis-  Therefore  we  are  clearly  of  opinion  that 

sible  only  when  it  was  held  out  in  the  the  confession   was  properly  received." 

presence  of  her  husband.  An  inducement  R.  v.  Moore,  2  Den.  C.  C.  522:  3  C.  & 

bv  the  wife  of  a   constable  would   not  K.  153.      See  R.  v,  Upchurch,  i  Moody 

vitiate  a  confession.     Parke,  B.:  **The  C.  C.  465. 

wife  of  a  consuble  has  no  control  over  The  preceding  cases  clearly  establish 

the  prisoner.     This  woman,  being  the  the  position  that,  if  a  threat  or  induce- 

wife  of  one  of  the  prosecutors,  and  con-  ment  be  held  out  in  the  presence  of  a 

cemed  in  the  management  of  their  bust-  person  in  authority,  the  effect  is  precisely 

ness,  must  be  looked  upon  as  a  person  in  the  same  as  if  it  had  been  held  out  by  the 

authority.     I  think  this  confession  inad-  person  in  authority.     R.  v.  Parker,  L.  & 

missible."     R.  v.  Warringham.  2  Den.  C.  42. 

C.  C.  R.  447,  note.  A  person  who  lives  in  the  jailer's  family 

Upon  the  trial  of  a  prisoner  for  mur-  and  who  sometimes  has  the  keys  of  the 

der  there  was  offered  in  evidence  against  jail,  and  when  the  jailer  is   absent  has 

her  a  confession    made  by  her  in  the  control  of  the  jail,  but  is  not  a  sworn  offi- 

presence  of  her  mistress  to  a  surgeon,  cer    of  any  kind,  is  not  a  '*  person   in 

who  was  attending  her,    of  her  having  authority,"  whose  persuasions  or  threats 

strangled  her  child  with  a  thread,  and  addressed  to  a  prisoner  will  exclude  his 

placed  the  dead  body  in  a  privy,  where  it  confession.      Shifflit's    Case,    14   Gratt. 

was  foun4  with  the  string  round  its  neck.  (Va.)  652. 

Her  mistress  had  told  her  before    the  Where  a  detective,  in  the  guise  of  a 

surgeon  came  in  that  **she  had  better  friend,  induced  a  suspected  party  to  make 

speak  the  truth."  and  in  answer  she  said  a  confession  of  a  crime,  without  induce- 

she  would  tell  it  to  the  surgeon.    An  ment  of  any  kind,  except,  at  his  request, 

objection  was  taken  that  any  subsequent  he  said  that  he  had  consulted  an  attqmey 

confession  was  inadmissible.     After  con-  for  the  prisoner,  who  said  **  he  [the  pris^ 

suiting  Coleridge,  J.,  Parke,  B.,  received  oner]  had  better  tell  the  facts  of  the  case, 
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aad  that  they  would  be  likely  to  do  him  would  protect  him  from  all  danger.  Du- 
es much  good  as  anything  be  could  do;  mas  v.  Stare,  63  Ga.  600. 
that  (here  was  no  use  of  lying  about  it.  Where  one  of  the  com^ny  engaged  in 
and  he  had  better  tell  the  truth;*'  heU,  the  apprehension  of  a  prisoner,  in  the 
(i)  that  the  alleged  confession  was  admis-  presence  of  the  officer  and  the  prosecutor, 
sible  in  evidence;  (a)  that  the  credibility  held  out  promises  of  benefit  to  him,  under 
of  a  witness  who,  by  deceit,  misrepresen-  the  influence  of  which  he  made  a  confes- 
tation,  and  other  disreputable  means,  has  sion,  it  was  held  that  such  confession  was 
obtained  an  alleged  confession  from  a  not  admissible  in  evidence.  Morehead 
prisoner,  is  for  a  jury,  who  should  be  v.  State,  9  Humph.  (Tenn.)  635. 
specially  instructed  on  that  point.  Heldt  M.  accompanied  the  officer  who  made 
V.  State,  20  Neb.  492.  the  arrest,  and  after  the  arrest  was  made 

A  private  detective  employed  by  the  and  as  they  were    riding  together.  M. 

owners,  underwriters,  and  salvage  com-  said  to  the  accused,  '*  I  know  your  father, 

pany.  with  authority  to  collect,  settle  for,  and  you  had  better  tell  me  so  I  can  tell 

and  recover  all  goods  lost  or  plundered  him  all  about  it,  so  that  he  can  help  you.** 

from  a  wrecked  vessel,  and  to  institute  HcUt  that  a  confession  made  at  the  time 

all  civil  or  criminal  prosecutions  neces-  was  admissible.      Ulrich  v.  People,   39 

sary  for  that  purpose,  is  not  a  person  in  Mich.  345. 

authority  so  as  to  exclude  confessions  CqafsMJmi  to  Pttfoni  Hot  la  Authority. 

made  to  him.  although  there  were  prom-  — Mr.  Russell  says  (3  Russ.  on  Cr.,  oth 

ises  or  threats  made  to  induce  them.     U.  Am.  Ed.  393):  *' There  has  been  a  difikr- 

S.  V,  Stone,  8  Fed.  Repr.  232.  ence  of  opinion  among  the  judges  whether 

Although  the  more  recent  authorities  a  confession  made  to  a  person  who  has 
favor  the  admissibility  of  confessions,  un-  no  authority,  after  an  inducement  held 
less  they  are  shown  to  have  been  made  out  by  that  person,  is  receivable:  some 
under  the  influence  of  promises  or  threats  of  the  judges  thinking  it  receivable,  and 
on  the  part  of  an  officer  of  the  law;  yet  others  thinking  it  is  not  so.  R.  v. 
this  court,  constrained  by  its  former  de  Spencer,  7  C.  &  P.  776.  And  several 
cisions.  holds  a  confession  inadmissible,  cases  have  occurred  in  which  confessions 
when  induced  by  hope  or  fear  excited  in  made  to  persons  without  authority,  in 
the  mind  of  the  accused,  by  the  represent  consequence  of  inducements  held  out  by 
taiions  of  any  person  connected  with  the  such  persons,  have  been  rejected.  R.  v. 
prosecution,  or  with  the  accused  himself,  Dunn,  4  C.  &  P.  543.  But  it  is  said  to 
who.  considering  his  relations  and  con*  be  'the  opinion  of  the  judges  that  evi- 
dition,  may  fairly  suppose  that  such  pep  dence  of  any  confession  is  receivable, 
son  has  power  to  secure  the  performance  unless  there  has  been  some  inducement 
of  his  promises  or  threats;  and  excludes  held  out  by  some  person  in  authority.' 
the  confessions  of  the  accused  in  this  R.  v.  Taylor,  8  C.  &  P.  733:  The  result 
case,  made  while  he  was  in  jail  under  a  of  these  cases  seems  to  be,  that  a  con- 
charge  of  burglary,  to  a  clerk  in  the  fession  is  not  inadmissible,  although  made 
storehouse  alleged  to  have  been  broken  after  an  exhortation,  or  admonition,  or 
and  entered,  who  was  also  a  part  owner  other  similar  influence,  proceeding  at  a 
of  the  goods  said  to  have  been  stolen  prior  time  from  some  one  who  has  noth- 
from  it,  and  induced  by  his  promises  ing  to  do  with  the  apprehension,  prose- 
not  to  prosecute  the  accused,  and  not  to  cution,  or  examination  of  the  prisoner: 
^appear  as  a  witness  against  him  un-  for  a  promise  made  by  a  person  who 
less  compelled.  Murphy  v.  State,  63  interferes  without  any  authority  of  this 
Ala.  I.  kind  is  not  to  be  presumed  to  have  such 

Confessions  of  guilt  are  inadmissible  an  effect  on  the  mind  of  the  prisoner  as 

when  persons,  apparently  acting  by  au-  to  induce  him  to  confess  that  he  is  guilty 

thority,  obtain  ibem  by  making  respond-  of  a  crime  of  which  he  is  innocent."   See 

ent  believe  that  he  will  get  off  easier  by  Cunningham  v.  Commonwealth,  9  Bush 

making  them.     So  held  where  the  con-  X^y.),  149:  Young  v.  Commonwealth,  8 

fessions  were  made  to  persons  who  were  Bush  (Ky.),    366;  State  v,    Fortner,   43 

allowed  access  to  the  prisoner's  cell  after  Iowa,  494:  Com.  v.  Sego.  125  Mass.  210; 

midnight.     People  v.  Wolcott,  51  Mich.  State  v.   Darnell,  i  Houst.  C.  C.  (Del.) 

612.  321;    Ulrich   V.    People,   39   Mich.    245; 

Acknowledgnaents  of  his  presence  by  Cady  v.   State,  44   Miss.  332;  State  v. 

the  defendant,  without  any  promise  or  Kirby,  i  Strob.  (S.  Car.)  378.     Compare 

hope  held  out  to  him  by  the  witness,  are  State  v.  George,  15  La.  Ann.  145. 

admissible,  though  the  witness  received  In  Beggarly  v.  State.  8  Baxt.  (Tenn.) 

the  defendant  from  a  detective  who  had  520.  the  court  said:  '*  In  regard  to  the 

iield  oDt  the  promise  to  him  that    he  person  by  whom  the  inducements  were 
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A  confession  cah  never  be  received  in  evidence  where  the  pris- 
oner has  b,een  influenced  by  any  threat  or  promise ;  for  the  law 
cannot  measure  the  force  of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and  therefore  excludes  the 
declaration  if  any  degree  of  influence  has  been  exerted.  It  is  a 
question  for  the  court,  and  not  fdr  the  jury,  to  decide  whether, 
under  the  particular  circumstances  of  the  case,  the  confession  be 
admissible.  The  general  principle  on  which  the  decisions  on  this 
subject  seem  to  have  proceeded  seems  to  be  this:  that  if,  under 
the  circumstances,  there  be  reasonable  ground  for  presuming  that 
the  disclosure  was  made  under  the  influence  of  any  promise  or 
threat  of  a  temporal  nature,  the  evidence  ought  not  to  be  received.^ 

offered  there  has  been  conflict  in  the  this  distinction,  however,  there  seems  no 
authorities — some  holding  that  the  in-  sufficient  reason.  The  correct  inquiry  in 
ducements  held  out  by  private  persons,  every  case  is,  whether  the  inducement 
not  being  prosecutor,  officer,  or  having  was  such  as  to  lead  the  prisoner  to  sup- 
any  authority  over  the  prisoner,  are  not  pose  that  it  would  be  better  for  him  to 
sufficient  to  exclude  confessions  thus  ob*  confess  himself  guilty  of  a  crime  he  did 
tained;  but  the  sounder  rule  manifestly  not  commit.  If  it  was,  then  a  statement 
is.  that  this  is  a  mixed  question  of  law  and  made  under  !ts  influence,  whether  to  the 
fact  for  the  judge,  and  while  it  is  proper  party  using  the  inducement  or  to  another 
to  note  the  difference  between  confessions  person,  would  be  inadmissible.  At  the 
obtained  by  prosecutor,  officer,  or  person  same  time  it  must  ever  be  a  circumstance 
in  authority,  and  those  obtained  by  pri-  deservingofconsideration,  in  conjunction 
vate  persons,  yet  if  in  fact  the  confes-  with  others,  that  the  prisoner  did  not 
sions  were  forced  from  the  prisoner  make  the  confession  to  the  party  using 
through  hope  or  fear  presented  to  his  the  inducement  at  the  time,  but  made  it 
mind  by  a  third  person,  it  should  be  re-  afterwards  to  another  party;  as  that  tends 
jected."  to  show  that  he  was  not  under  the  in- 
In  R.  V.  Dunn,  4  C.  &  P.  543,  a  wit-  fluence  of  the  inducement  when  he  con- 
ness  proved  that  the  prisoner  wished  to  fessed;  and  this  is  the  view  which  the 
sell  a  stolen  book  to  him.  and  that  he  court  seems  to  have  adopted  in  R.  v, 
told  him  he  had  better  tell  where  he  got  Gibbons.  See  also  Joy  on  Conf.  26,  27. 
it.  Bosanquet,  J.:  "Any  person  telling  1.  3  Russ.  on  Cr.  (9th  Am.  Ed.)  368; 
a  prisoner  that  it  will  be  better  for  him  State  v,  Patterson,  73  Mo.  695 ;  State  v. 
to  confess,  will  always  exclude  any  con-  Hagan,  54  Mo.  192;  State  v.  riopkirk,  84 
fession  made  to  that  person.  Whether  a  Mo.  278;  Hector  v.  State,  2  Mo.  166;  s. 
prisoner's  having  been  told  by  one  per-  c,  22  Am.  Dec.  454;  State  v.  Phelps.  74 
son  that  it  will  be  better  for  him  to  con-  Mo.  128;  State  v.  Carrick,  16  Nev.  t2o; 
fess,  will  exclude  a  confession  subsequent-  People  v.  Barrie.  49  Cat.  342;  Levison  v. 
ly  made  to  another  person,  is  very  often  State,  54  Ala.  520;  Owen  v.  State,  78 
a  nice  question;  but  it  will  always  exclude  Ala.  425;  Redd  v.  State,  69  Ala.  2557 
a  statement  made  to  the  same  person.'*  Brister  v.  State,  26  Ala.  T07;  Miller  v. 
In  R.  V.  Slaughter,  4  C.  &  P.  543,  note  State,  40  Ala.  54;  Porter  v.  State,  55  Ala. 
(a),  the  same  learned  judge  rejected  a  95;  Murphy  v.  State,  63  Ala.  i;  Rector 
confession  made  by  the  prisoner  to  one  v.  Commonwealth,  80  Ky.  468;  State  v. 
of  his  fellow-workmen,  who  had  told  him  Rigsby,  6  Lea  (Tenn.).  554^  Simmons  v. 
it  would  be  better  for  him  to  confess.  In  State,  61  Miss.  243;  Van  Buren  v.  State, 
R.  V,  Arundel,  Gloucester  Summer  As-  24  Miss.  512;  Jordan  v.  State,  32  Miss. 
sizes  1830,  the  same  learned  judge  ruled  382;  Byrd  v.  State,  68  Ga.  661;  Dumas 
the  same  way,  saying:  '*  If  an  unauthor-  v.  State,  63  Ga.  600;  State  v.  Whitefield. 
ized  person  makes  a  promise,  it  will  not  70  N.  Car.  356;  State  v.  Bostick,  4  Harr. 
prevent  a  statement  made  to  another  (Del.)  563:  Cox  v.  People,  80  N.  Y.  500; 
person  from  being  received  in  evidence;  People  v,  Wentz,  37  N.  Y.  309;  State  r. 
but  if  the  statement  be  made  to  the  per-  Phelps,  ii  Vt.  116;  s.  c,  34  Am.  Dec 
son  who  makes  the  promise,  I  think  it  672;  State  v.  Walker.  34  Vt.  296;  Com. 
ought  not  to  be  received."  The  same  v.  Nott,  135  Mass.  269;  Com.  v.  Coffee, 
distinction  is  also  adverted  to  in  a  note  108  Mass.  ^5;  Com.  v.  Taylor,  5  Cash, 
to  R.  V,  Gibbons,  i  C.  &  P.  97.    For  (Mass.)  505;   Com.  v.   Tackennan.   zo 
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Gray  (Masa.)>  190;  Fife  v.  Common-  them  after  they  are  admitted  if  it  appears 
wealth,  ag  Pa.  St  429;  State  v,  York,  37  that  they  were  improperly  obtained.  Sim- 
N.  H.  175;   Sute  V.  Guild,  10  N.  J.  L.     mens  v.  State,  61  Mi$s.  243. 


163;  s.  c,  18  Am.  Dec.  404;  People  v, 
Wolcott,  51  Mich.  612;  Flagg  v.  People, 
40  Mich.  706;  Smith  v.  State,  10  Ind. 
106:  Miller  v.  People,  39  111.  4S7;  Spears 
V.  State,  2  Ohio  St.  584;  Metzger  v. 
State,  18  Fla.  481;  Runnels  v.  State.  28 


Where  the  preliminary  examination  as 
to  the  admissibility  of  confessions  was 
conducted  in  the  presence  of  the  jury, 
and  being  found  competent,  they  were 
admitted,  this  was  not  such  error  as 
would  require  a  new  trial;  aliier,  had  the 


Ark.  121;   Cain  v.  State,  18  Tex.  387;  confessions  been  inadmissible.  Anderson 

Davis  V,  State,  2  Tex.  App.  588.  v.  State.  72  Ga.  98. 

It  is  for  the  court  to  determine  whether  It  is  for  the  court  to  determine  whether 
the  circumstances  attending  such  admis-  the  confessions  of  a  prisoner  are  volun- 
sions  or  confessions  are  such  as  that  they  tary  or  involuntary,  and  the  court's  de- 
should  be  received  as  the  deliberate  and  cision  of  the  question  cannot  be  reviewed 


by  the  jury.  Hence,  a  charge  is  errone- 
ous which  -submits  to  the  jury  the  deci- 
sion of  this  legal  question,  and  should, 
for  that  reason,  be  refused.      Redd 


V, 


voluntary  statements  of  an  accused  per- 
son. The  usual  practice  is  to  make  the 
inquiry  before  the  admissions  or  state- 
meats  are  shown,  but  if  this  inquiry  is 

not  made  in  advance  it  may  be  made  at  State,  69  Ala.  25s. 

any  time,  and  if  it  shall  appear  that  the  The  circuit   judge   having   permitted 

statements  were  not  voluntary,  or  were  evidence  of  a  confession  of  guilt  made 

induced    by    improper    influences,    the  by  a  prisoner  to  the  committing  roagis- 

testimony  should  be  excluded  from  the  trate  to  go  to  the  jury,  the  appellate  court 

consideration  of  the  jury.     The  true  rule  will  refuse  to  interfere  upon  that  ground, 

is  that  the  circumstances  under  which  the  although  the  manner  of  the  officer  was 

declarations  or  admissions  were  made  rude,  and  his  caution  to  the  prisoner  not 

should  be  shown,  and  if  they  appear  to  as  explicit  as  it  should  have  been.     State 

have  been  voluntary  to  submit  the  evi-  v,  Branham,  13  S.  Car.  389. 


dence  to  the  jury,  and  if  otherwise  to 
exclude  it.  Metzger  v.  State.  18  Fla. 
481;  Simon  v.  State,  s  Fla.  285;  Dixon 
V.  State,  13  Fla.  631;  Murphy  v.  State. 
63  Ala.  i;  King  v.  State.  40  Ala.  314; 
State  V.  Bob,  32  Ala.  560;  State  v,  Vann, 
82  K.  Car.  631;  Com.  v.  Culver,  126 
Mass.  464;  People  t/.  Soto,  49  Cal.  67; 
Barnes  v.  State,  36  Tex.  356;  Cain  v. 
State.  18  Tex.  387 ;  Harding  v.  State,  54 
Ind.  359;  Murphy  v.  People,  63  N.  Y. 
590;   Sute   V,   Fidment,  35   Iowa,  541; 


After  deciding  that  the  evidence  may 
be  submitted,  it  is  error  without  prejudice 
to  defendant  to  charge  the  jury  that  they 
should  decide  whether  or  not  the  confes- 
sion was  voluntary.  State  v,  Moorman, 
2  S.  East.  Repr.  (S.  Car.)  621. 

When  confessions  are  admitted  by  the 
court,  the  jury  must  receive  them  as 
competent  evidence.  It  is  without  their 
province' to  reject  them  as  incompetent. 
But  the  credibility  of  the  confessions,  or 
the  effect  or  weight  to  which  they  are 


Sute  V.  Ostrander,  18  Iowa,  435;  State    entitled  as  evidence,  it  is  the  province  of 


V.  Duncan,  64  Mo.  262;  State  v,  Patter- 
son, 73  Mo.  695;  Young  V.  Common- 
wealth, 8  Bush  (Ky.),  366;  Hudson  v. 
Commonwealth,  2  Duv.  (Ky.)  531  ; 
Whaley  v.  Stale,  n  Ga.  123;  State  v. 
Garvey,  28  La.  Ann.  925.  Compare  Gar- 
rard V.  State.  50  Miss.  147 ;  Sute  v.  Brite, 
73  N.  Car.  26. 

It  is  for  the  trial  court,  in  each  case,  to 
determine,  as  a  preliminary  question, 
whether  the  ftnfession  was  made  with 


the  jury  to  determine.  In  the  considera- 
tion and  determination  of  these  inquiries, 
they  must  look  to  all  the  facts  and  cir- 
cumstances under  which  the  confessions 
were  made — the  facts  and  circumstances 
which  were  introduced  before  the  court, 
if  shown  to  them,  and  any  other  facts  or 
circumstances  which  may  be  in  evidence. 
State  V.  Guild,  10  N.  J.  L.  163;  s.  c,  18 
Am.  Dec.  404;  Young  v,  Sute,  68  Ala. 
569;  Brister  v.  State.  26  Ala.  107;  Bob  v. 


that  degree  of  freedom  which  ought  to    State,  32  Ala.  560;  Redd  v.  State,  68  Ala. 


occasion  its  admission ;  and  unless  there 
is  manifest  error  in  the  ruling,  its  admis- 
sion should  not  cause  a  reversal  of  the 
judgment.  Sute  v.  Patterson,  73  Mo. 
696. 

Competency  of  confessions  is  a  pre- 
liminary inquiry   for   the  court,    which 


492.  Any  act,  declaration,  or  admission 
received  as  evidence,  the  jury  should  take 
and  consider  in  connection  with  the 
circumstances  under  which  it  was  done 
or  made.  If,  in  view  of  all  the  circum- 
stances, the  jury  are  not  satisfied  Uiat  the 
confessions  were  made  freely,  voluntarily. 


should  not  admit  them  unless  they  clearly  and  intelligently;  if  they  believe  that  the^ 
•ppear  to  have  been  made  in  such  a  man-  originated  from  fear  of  present  peril,  or 
ser  as  to  be  evidence,  and  should  exclude    hopes  of    personal  beQefit.   excited  bjr 
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others,  supposed— fairly  and  reasonably  toxicating  liquors  were  used  to  induce  a 

supposed — to  have  the  authority  to  assure  confession,  the  confession  will  not  be  re- 

the  benefit  or  to  avert  the  danger;  or  the  jected.     State  v,  Hopkirk,  84  Mo.  378; 

confessions  are  not  harmonious  and  con-  State  v»  Patterson,  73  Mo.  695;  State  v, 

sistent  with   the   other  evidence, — they  Phelps,  74  Mo.  128;  Levison  v.  State,  54 

should. reject  them  as  wanting  in  credibil-  Ala.  520. 

ity,  or  as  not  entitled  to  weight  in  passing  Mr.  Taylor  says  (i  Taylor's  Ev..  8th 
upon  the  question  of  guilt  or  innocence.  Ed.  §  807):  "  What  language  is  sufficient 
But  although  they  may  regard  the  con-  to  constitute  such  inducement  or  threat 
fessions  as  springing  from  the  hopes  or  remains  undetermined;  and  here  the  re- 
fears  of  the  accused  unduly  excited,  yet  ported  decisions  certainly  furnish  a  very 
if  there  is  evidence  corroborating  them,  unsatisfactory  guide.  Some  reason  may 
or  if  they  are  harmonious  and  consistent  be  given  for  applying  the  rule  to  such 
with  the  other  evidence,  if  of  their  truth  words  as  these:  '  Unless  you  give  me  a 
they  have  no  reasonable  doubt,  the  con-  more  satisfactory  account,  I  will  take  you 
fession  should  be  accepted  and  acted  before  a  magistrate.'  R.  v,  Thompson, 
upon  by  them.  Young  v.  State,  68  Ala.  i  Lea,  291;  R.  v,  Luckhurst,  P.  &  D.  245: 
569;  Brister  v.  State,  26  Ala.  107.  R.  v,  Richards,  5  C.  &  P.  318.     '  If  you 

In  Com.  V.  Piper,  120  Mass.  185,  the  will  tell  me  where  my  goods  are,  1  will 
court  says:  "When  a  confession  is  be  favorable  to  you.'  R.  v.  Cass,  i  Lea. 
offered  in*  a  criminal  case,  and  the  de-  293,  n.  a;  Boyd  v.  State,  2  Humph, 
fendant  objects  that  he  was  induced  to  (Tenn.)  37,  *  1  only  want  my  money, 
make  it  by  threats  or  promises,  it  neces-  and  if  you  give  me  that,  you  may  go 
sarily  devolves  up^n  the  court  to  deter-  to  the  devil.'  R.  v,  Jones,  R.  &  R. 
mine  the  preliminary  question  whether  152.  '  If  you  will  not  tell  all  you  know 
such  inducements  were  shown;  and  the  about  it,  of  course  we  can  do  nothing.' 
finding  of  the  court  upon  this  question  R.  v.  Partridg^e,  7  C.  &  P.  551.  '  You 
cannot  be  revised  upon  a  bill  of  excep-  are  under  suspicion  of  this,  and  you  had 
tions,  unless  it  involves  some  ruling  in  better  tell  all  you  know.'  R.  z\  King- 
matter  of  law,  or  the  whole  evidence  is  ston,  4  C.  &  P.  387;  R.  v,  Cheverton.  2 
reported  with  a  view  of  submitting  its  F.  &  F.  833.  'The  watch  has  been 
sufficiency  to  the  appellate  court.  If  the  found,  and  if  you  do  n'ot  tell  me  who 
presiding  judge  is  satisfied  that  there  your  partner  was,  I  will  commit  you  to 
were  such  inducements,  the  confession  is  prisoh.'  R.  v.  Parratt,  4  C.  &  P.  570; 
to  be  rejected;  if  he  is  not  satisfied,  the  R.  v.  Upchurch,  i  Mood.  C.  C.  465. 
evidence  is  admitted.  But  if  there  is  any  *  You  had  better  split,  and  not  suffer  for 
conflict  of  testimony,  or  room  for  doubt,  all  of  them.'  R.  v.  Thomas,  6.  C.  &  P. 
the  court  will  submit  this  question  to  the  353.  But  when  confessions  have  been 
jury,  with  instructions  that  if  they  are  rejected  in  consequence  of  such  expres> 
satisfied  that  there  were  such  inducements  sions  as  the  following  having  been  used: 
they  shall  disregard  and  reject  the  con-  '  It  will  be  better  for  you  to  speak  the 
fession."  This  seems  to  place  the  matter  truth.'  R.  v.  Garner,  2  C.  &  K.  930. 
upon  the  proper  foundation,  and  properly  '  The  inspector  tells  me  you  make  house- 
guards  and  protects  the  rights  of  the  breaking  tools;  if  so,  you  had  better  tell 
accused.  Com.  v.  Pr^ece,  5  N.  Eastn.  the  truth,  it  will  be  better  for  you.'  R. 
Rep.  (Mass.)  494;  Com.  v,  Nott,  135  v,  Fennell,  L.  R.  7  Q.  B.  D.  147.  *  It  is 
Mass.  269;  Com.  v.  Smith,  119  Mass.  305;  of  no  use  to  deny  it,  for  there  are  the 
Com.  V.  Cuffee,  108  Mass.  285;  People  man  and  boy  who  will  swear  they  saw 
V.  Barker,  27  N.  Westn.  Rep.  (Mich.)  539.  you  do  it.'    R.  v.  Mills,  6  C.  &  P.  146. 

It  is  by  no  means  necessary  that  the  *  Now,  be  cautious  in  the  answers  you 

confession  be  spontaneous,  otherwise  no  give  me  to  the  questions  I  am  going  to 

confession  ever  made  would  be  receiva-  put  to  you  about   this  watch.'     R.    v. 

ble.    It  is  only  where  the  confession  may  Fleming,  i  Arm.  M.  &  O.  330.     '  What- 

be  said  to  be  extorted,  dragged  reluc-  ever  you  say  will  be  taken  down  and  used 

cantly  from  the  breast  of  the  prisoner,  against  you.'    R.  v,  Harris,  i  Cox  C.  C. 

through  exciting  his  hopes  or  practising  to6.     '  Do  not  say  anything  to  prejudice 

on  his  fears,  by  some  promise  or  some  yourself,  as  what  you  say  I  shall  take 

threat,  that  the  confession  subsequently  down,  and  it  will  be  used  for  you  or 

made  is  inadmissible,  and  a  mere  adjtua-  against  you  at  your  trial.'    R.  v.  Drew, 

tion  to  speak  the  truth,  no  threats  or  8  C.  &  P.  140.     '  What  you  are  charged 

promises  being  employed,  or  if   it   be  with  is  a  very  heavy  offence,  and  you 

apparent  that  there  was  no  connection  must  be  very  careful  in  making  any  state- 

between  the  promise  or  threat  and  the  ment  to  me  or  anybody  else,  that  may 

confession,  or  that  trick  or  artifice  or  in-  tend  to  injure  you;  but  anything  you  can 
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say  in  your  defence  we  shall  be  ready  to  said  was  not  admissible.     R.  v.  Mills,  6 

bear,  or  send  to  assist  you.'     R.  v.  Mor-  C.  &  P.  146.  So  where,  on  an  indictment 

ton,  2  M.  &  R.  514, — in  these  and  the  for  administering  arsenic,   it    appeared 

like  cases  it  is  only  too  apparent  that  that  the  surgeon  who  was  called  in  saw 

justice  and  common-sense  have  been  sac-  the  prisoner,  and  said  to  her,  *'  You  are 

rificed  on  the  shrine  of  mercy.     Indeed,  under  a  suspicion  of  this,  and  you  had 

the  judges  themselves  have  of  late  years  better  tell  all  you  know,"  it  was  held  that 

come  to  this  conclusion,  and  after  a  sol-  a  statement  made  after  this  to  the  sur. 

emn  discussion  of  the  subject  in  the  court  geon  was  inadmissible.     R.  D,  Kingston, 

of  criminal  appeal,  they  have  expressly  4  C.  &  P.  387.     So  where  it  appeared,  on 

overruled  the  last  three  decisions  cited  an  indictment  for  larceny,  that  the  pris- 

above,  as  cases  which  are  discreditable  oner,  being  in  the  custody  of  a  constable, 

to  the  law.     So  anxious  was  the  court  at  the  latter  said  to  the  prosecutor,  *'  You 

one  time  to  exclude  evidence  of  confes-  must  not  use  any  threat  or  promise  to 

sions,  that  exhortations  not  to  tell  lies,  the  prisoner,"  and  immediately  after  this ' 

but  to  speak  the  truth,  have  been  deemed  the  prosecutor  said  to  the  prisoner,   "  I 

likelyto  induce  a  false  acknowledgment  should  be  obliged.to  you  if  you  would  tell 

of  guilt;  and,  consequently,  admissions  us  what  you  know  about  it;  if  you  will 

made  after  such  exhortations  have  more  not,  we,  of  course,  can   do   nothing;  I 

than  once  been  rejected.     But  this  para-  shall  be  glad  if  you  will."    The  confes- 

doxical  opinion  is  now  happily  exploded."  sion  was  held  inadmissible;  Patteson,  J., 

As  to  what  shall  be  considered  as  a  saying,  **  I  think  this  is  a  distinct  prom- 
promise  or  inducement,  saying  to  the  ise;  what  could  the  prosecutor  mean  by 
prisoner  that  it  would  be  better  for  him  saying,  that  if  the  prisoner  would  not 
if  he  did  confess,  is  sufficient  to  exclude  tell,  they  could  do  nothing,  but  that  if 
the  confession.  2  East  P.  C.  c.  16,  §  94,  the  prisoner  did  tell,  they  would  do  some- 
p.  659;  Newman  v.  State.  49  Ala.  9;  s.  thing  for  him  ?"  R.  v.  Patridge,  7  C.  & 
c,  I  Am.   Cr.  Rep.  173;  People  v.  Bar-  P.  551. 

rie,  49  Cal.  342:  State  v.  Day,  55  Vt.  510;  The  sheriff  and  State's  attorney  ^Iked 

8.  c,  4  Am.  Cr.  Rep.  510.  Compare  Com.  with  the  respondent  while  in  jail.     The 

V.    Mitchell,    117   Mass.   431;    Fonts   v,  sheriff  first  testified  that  no  inducements 

State,  8  Ohio  St.  98;  Kelly  v.  State,  72  to  confess  were  held  out,  but  afterwards 

Ala.  244.  said   **  that    he   presumed    he    and  the 

Where,  on  an  indictment  for  robbery,  a  State's  attorney  both  told  the  respondent 

witness  stated  that  he  had  said  to  one  of  it  would  be  better  for  her  to  tell   the 

the  prisoners,  "  You  had  better  split,  and  whole  story,  and  the  punishment  would 

not  suffer  for  all  of  them,"  the  statement  be  likely  to  be  lighter."    Held,  that  his 

of    the    prisoner    was    rejected.     R.   r.  testimony  was  not  admissible.     State  v. 

Thomas,  6  C.  &  P.  353.   So  where  a  per-  f)ay,  55  Vt.  510;  s.  c,  4  Am.  Cr.  Rep. 

son  said  to  the  prisoner  in  the  police  bar-  510. 

racks,  *'  If  any  other  person  had  to  do  in  Where  A,  whose  property  was  stolen, 

the  case,  it  is  better  you  should  tell;"  the  said  to  B,  **  You  had  better  return  that 

statement  there  made  by  the  prisoner  was  chair,"  and  B  replied  he  would  do  so. 

rejected.     Moody's  Case.  2  Crawf.  &  D.  held  inadmissible.     Lacey  v.  State,   58 

C.  C.  Joy,  12.    So  where  on  an  indict-  Ala.  385. 

ment  for  larceny,  a  witness  proved  that  A  confession  was    obtained  from    a 

he  bad  said  to  the  prisoner.  *'  It  would  weak-minded  person    under    arrest   for 

have  been  better  if  you  had  told  at  first;"  crime,  by  telling  him  that  the  best  thing 

the  statement  of  the  prisoner  was  re-  he  could  do  was  to  own  up.  giving  him 

jected:  Guniey,  B.,  saying,  "  That  is  an  drink,  and  taking  him  in  irons  to  a  law- 

inducemenL     It  amounts  to  this,  that  if  yer's  office,  where  he  was  interrogated 

it  would  have  been  better  then,  it  would  with  bolted  doors  and  in  the  presence  of 

be  better  now.     I  think  it  hardlv  safe  to  those  who  were  hostile  to  him,  and  where 

admit  the  evidence  after  that.       R.  v,  his  answers  were  taken  down  in  writing 

Walkley,  6  C.  &  P.  175.  and  sworn  to.     HeU,  that  the  confession 

.    Where  a  constable,  whilst  he  had  a  pris-  was  not  voluntary,  and  could  not  be  used 

oner  |n  custody  on  a  charge  of  larceny,  against  him.     Flagg  v.  People,  40  Mich, 

asked  bim  whether  he  had  committed  the  706. 

felony,  which  he  denied,  and  then  said,  Where  a  prisoner  was  told  by  the  com- 

'*  It  is  noose  for  you  to  deny  it,  for  there  mitting  magistrate,  **  If  you  do  not  tell 

is  the  man  and  boy  who  will  swear  that  the  truth  I  will  commit  you,"  k^U,  that 

they  saw  you  do  it;"  Gurney,  B.,  held  the  confession  was  not  admissible.   Com. 

that  this  was  an  inducement  to  say  some-  v.  Harman,  4  Pa.  St.  269. 

and  therefore  what  the  prisoner  Where  an  officer  said  to  a  prisoner 

407 


Xut  be  Fwe  CONFESSIONS.  mad  Yolsnttty. 

that  **  he  could  make  htm  no  promises,  you  took  it:  we  have  got  you  down  fine; 

but  if  be  made -any  disclosures  that  would  this  is  not  the  first  you  have  taken;  we 

be  of  benefit  to  the  government,  the  offi-  have  got  other  things  against  you  nearly 

cer  would  use  his  influence  to  have  it  go  as  good  as  this/'  spoken  by  one  police 

in  his  favor/'  Juld,  that  the  confession  officer  to  another  in  a  police  station,  and 

was  not  admissible.     Com.  v,  Taylor,  5  in  the  presence  of  the  superior  officer  of 

Cush.  (Mass.)  606.  the  person  addressed  and  of  the  speaker* 

An  acquaintance  said  to  the  prisoner,  who  has  detected  him  in  the  act  of  steal- 
*'  Tom,  this  is  mighty  hard;  they  have  ing,  will  render  a  subsequent  confession 
got  the  deadwood  on  you,  and  you  will  of  guilt  by  the  accused  person  inadmissi- 
be  convicted,"  and  at  the  same  time  said  ble  at  the  trial  of  an  indictment  against 
something  about  **  owning  up."  The  him  for  the  larceny.  Com.  v.  Nott,  135 
prosecutor  said  to  the  prisoner,  **  You  Mass.  269.  In  this  case  the  court  said: 
are  very  young  to  be  in  such  a  difficulty  "  The  woVds,  'You  had  better  tell  the 
as  this;  there  must  have  been  some  one  truth,'  have  sometimes  been  held  or  said 
with  you  who  is  older,  and  I,  if  in  your  to  render  a  subsequent  confession  inad- 
place,  would  tell  who  it  is;  it  is  not  right  missible,  because  ibey  would  probably  be 
for  you  to  suffer  the  whole  penalty,  and  understood  to  mean  that  it  would  be  bet- 
let  some  one  who  is  guiltier  go  free;  it  ter  to  say  something,  and  that  *  the 
may  go  lighter  with  you."  Held,  that  truth' in  the  mind  of  the  speaker  implied 
the  confession  was  not  admissible.  New-  a  confession  of  g^ilt  The  Queen  v.  Jar- 
man  V.  State,  49  Ala.  9;  s.  c,  i  Am.  Cr.  vis,  L.  R.  i  C.  C.  96,  99;  R.  v,  Fennell, 
Rep.  173.  14  Cox  C.  C.  607;  R.  v,  Doherty,  13  Cox 

While  a  confession  induced  by  a  prom-  C.  C.  23.     But  similar  words,  when  not 

ise  made  to  the  defendant  by  the  prose-  implying  that  the  speaker  expected  a  con- 

cutor  to  dismiss   the  prosecution  would  fession,  but  only  the  truth,  have  been 

not  be  admissible  in  evidence,  yet  if  the  held  or  said  not  to  render  a  subsequent 

confession  was  antecedent  to,  and  there-  confession  inadmissible.     The  Queen  v. 

fore  yninfluenced  by,  the  promise,  it  is  Reeve,  L.  R.  i  C.  C.  362;  s.  c,  12  Cox 

admissible.    Murdock  v.  State,  68  Ala.  C.  C.   179;  R.  v,   Baldry,  5  Cox  C.  C. 

567.     See    Boyd    v.   State,    2    Humph.  ,  523,  529.     In  the  present  case,  the  words 

(Tenn.)39.  used  were,  in  the  first  place,  *You  had 

Admissions  by  a  prisoner  charged  with  better  own  up; '  and  these  were  equiva- 
murder  that  he  committed  the  crime  are  lent  to  saying,  '  You  had  better  confess.' 
incompetent  if  fairly  traceable  as  the  in-  The  words  which  follow  imply  that  de- 
citing  cause  to  a  promise  made  by  the  nial  would  be  useless,  because  the  defend- 
chief  prosecuting  attorney  that  if  the  ant  had  been  seen  to  do  the  act.  Finally, 
prisoner  would  conf^s  he  would  do  all  there  was  an  intimation  that  other  crimi- 
he  could  to  save  him.  Simmons  v.  State,  nal  acts  could  be  proved  against  him. 
61  Miss.  243.  These  words  were  spoken  before  an  ar- 

Any  words  spoken  in  the  hearing  of  rest,  to  be  sure,  but  by  a  police  officer  in 

the  defendant  while   in  custody,   which  the  police  station,  and  in  the  presence  of 

might  generate  hope  or  fear  on  his  part,  the  officer  in  charge,  who  appears  to  have 

are  sufficient  to  exclude  his  confessions  been  the  common  superior  of  the  speaker 

thereby  induced;  and  when  a  confession  and  of  the  defendant.     They  were  not 

has  been  thus  improperly  obtained,  any  simply  an  admonition  to  tell  the  truth, 

subsequent  repetition  of  it  must  also  be  but  they  held  out  an  inducement  to  make 

excluded,  unless  it  is  affirmatively  shown  a  confession  of  guilt.     The  confession, 

that  the  effect  of  the  improper  influence  therefore,    should   have  been   excluded; 

had  been  entirely  removed.    Under  these  and  on  this  ground  only  the  exceptions 

rules,  as  applied  to  the  facts  shown  in  must  be  sustained." 
this  case,    the    defendant's  confessions        While  a  person  was  under  arrest  for 

ought  not  to  have  been  admitted.     Owen  the  larceny  of  two  barrels  of  whiskey, 

V,  State,  78  Ala.  425.  the  arresting  officer  told  him  "  that  they 

The  mere  dread  of  legal  punishment  had  evidence  enough  to  bind  him  over, 

is  not  such  compulsion,  nor  the  mere  that  they  bad   found  one  barrel  of  the 

hope  of  immunity  such  persuasion,  as  whiskey  and  the  other  would  do  him  no 

destroys    the    voluntary  character  of    a  good,  and  that  he  had  better  tell,  or  might 

confession.     But  a  confession  obtained  as  well  tell,  him  where   the  other  barrel 
by  an  official  promise  to  put  an  end  to  a.    was;"  and  the  accused  person  thereupon 

prosecution  is  not  admissible.     Lopez  v.  adpiitted  that  he  took  the  whiskey,  and 

State,  12  Tex.  App.  27.  told    the  officer  where  the  barrel  could 

The  words,  *'  You  had  better  own  up,"  be  found.    On  the  trial  of  the  person  for 

followed  by,  ''I  was  in  the  place  when  larceny,  at  the  close  of  all  the  evideaoe^ 
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the  defendant  asked  the  judge  to  rule  that  stable  had  said,  '  You  hare  committed  a 

the  admission  of  the  defendant  to  the  theft,  it  will  be  better  for  you  not  to  deny 

officer  should  not  be  considered  by  the  it — that    is,    to    confess.'     The  words, 

jury.     The  judge  declined  so  to  rule,  but  viewed  in  this  light,  imply  an  inducement 

instructed  the  jur^  that,  if  they  found  rather  than  a  threat."     *'  This  case  has 

that  the  officer  sa]d  in  substance,  *'We  been  controverted,"  Joy  on  Conf.  8,  note 

have  found  one  b&rrel  of  the  whiskey,  (a),  but  it  is  not  stated  upon  what  occa- 

and  it  will  be  better  for  you  to  tell  where  sion.     It  is  difficult' to  see  how  the  obser- 

the  other  is,"  the  jury  should  disregard  vations  of  the  constable  could  induce  the 

the  admission  altogether.    IfeU^  that  the  prisoner  to  state  what  was  false,  especi- 

defendant  had  no  ground  of  exception,  ally  as  he  desired  the  prisoner  to    go 

Com.  V,  Kennedy,  135  Mass.  543.  and  show  where  he  had  put  the  tap;  and 

A  confession  of  larceny  of  meat  by  an  therefore    the    case   seems  at   variance 

employee,  induced  by  a  statement  from  with  R.  v.  Court,  7  C.  &  P.  486,  which 

bis  employer  that  *'if  he  would  bring  up  seems  to  have  proceeded  on  the  correct 

the  meat,  there   was  a  probability   the  principle,  namely,   that  a  confession  is 

whole  matter  could  be  settled,"  should  admissible  unless  it  has  been  obtained 

not  have  been  admitted.     Byrd  v.  State,  by  the  prisoner  being  induced  to  suppose 

68  Ga.  66x.  that  it  will  be  better  for  him  to  admit 

R.  testified  that  $393.50  in  gold  and  himself  guilty  of  an  offence  which  he 
$30  or  $40  in  paper  were  stolen  from  his  really  never  committed, 
bureau-drawer,  and  while  the  appellant  Where  an  officer  promised  a  girl  of  14 
and  S.  were  under  guard  on  their  way  to  that  if  she  would  tell,  she  should  not  be 
the  county  of  K.,  where  the  money  was  hurt,  held,  that  th^  confession  was  inad- 
stolen,  and  whence  they  had  fled,  that  missible.  Earp  v.  State,  $5  Ga.  136; 
'*  both  told  him  where  the  money  was  s.  c,  i  Am.  Cr.  Rep.  171. 
hid.  and  how  they  had  divided  it,"  and  Where  the  accused  said  of  a  witness 
be  found  $3  and  the  sack  his  money  was  who  had  testified  against  him,  *'  that  what 
io  when  it  was  stolen  where  appellant  he  said  was  true  as  far  as  it  went,  but 
said  some  of  the  money  was  hid.  and  that  he  did  say  all,  or  enough,'*  held,  not 
that  he  found  $300  in  gold  where  S.  told  admissible  as  a  confession.  Finn  v, 
him  the  money  was;  that  **he  had  held  Commonwealth,  5  Rand.  (Va.)  701. 
out  the  promise  to  R.  and  S.,  if  they  Duress. — Where  a  party  is  compelled 
would  tell  him  where  the  money  was,  by  duress  to  make  a  self-disserving  state- 
that  he  would  not  prosecute  him  heavy,  ment,  this  statement  cannot  be  put  in 
and  told  R.  it  would  go  better  with  him  evidence  against  him.  Whar.  Cr.  £v. 
to  tell  him  where  the  money  was;  that  all  (9th  Ed.)  §  661.  Summerbell  v.  Summer- 
he  wanted  was  his  money,  and  if  R.  bell,  37  N.  J.  £q.  603.  ' 
would  tell  him  where  it  was  he  would  not  **It  has  been  thought  that  illegal 
prosecute  him  hard,  or  get  the  record  imprisonment  is  calculated  to  exert 
from  M.  county."  I/eld  inadmissible,  such  influence  upon  the  mind  of  the 
as  under  coercion.  Rector  v.  Common-  prisoner  as  to  justify  the  inference 
wealth,  80  Ky.  468.  that  his  confessions    made    during    its 

Where  a  constable,  who  apprehended  continuance    were    not  voluntary;    and 

a  prisoner  for  stealing  a  brass  tap,  asked  on  one  occasion  they  appear  on    this 

him  what  he  had  done  with  the  tap  he  ground  to    have    been   rejected.     R.  v. 

had  stolen  from   the  prosecutor's  prem-  Ackroyd,  i  Lew.  C.  C.  49.    But  this  doc- 

tses,  and  said,  "You  had  better  not  add  trine  cannot  yet  be  considered  as  satis- 

a  lie  to  the  crime  of  theft,"  and  desired  factorily  established.     R.  v,   Thornton, 

bim  to  go  with    another  constable  and  i  Mood.  C.  C.   27."     Taylor's  Ev.  (8th 

show  him  where  he  had  put  the  tap;  Gase-  Ed.)  g  806. 

lee,  J.,  after  expressing  some  doubt,  re-  Where  the  confession  of  a  prisoner  to 

fused  to  receive  a  confession  made  to  the  an  officer  is  voluntarily  made,  evidence 

constable  who  had   addressed  these  ob-  thereof  cannot  be   rejected,  because  of 

servations  to  the  prisoner.     R.  v.  Shep-  the  fact  that  the  officer  held  the  prisoner 

herd,  7  C.  &  P.  579.     Mr.  Joy  (Joy  on  in  custody  at  the  time  upon  an  invalid 

Conf.  8)  observes  '*that  the  manner  in  process,  or  without  any  process  or  lawful 

which  these  words  were  used  may  have  right.     Balbo  v.  People,  80  N.  Y.  484. 

been  considered  by  the  learned  judge.  Evidence  that  a  witness  forcibly  placed 

who  saw  and  heard  the  witness,  to  be  of  defendant's  foot  in  certain  tracks  near 

a  threatening  nature,  and  calculated  to  the  scene  of  the  burglary,  and  that  they 

lead  the  prisoner  untruly  to  confess  him-  were  of  the  same  sixe.  is  not  admissible, 

self  guilty;  or  the  words  may  have  been  Day  v.  State,  63  Ga.  667.     Compw^  State 

deemed  is  effect  the  same  as  if  the  con-  v.  Graham,  74  N.  Car.  646. 
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ConfBiiloii  Made  When  ITnder  Arreit. —  he  made  a  confession  to  one  of  the  offi- 

It  is  not  sufficient  to  exclude  a  confession  cers  having  him  in  charge,  to  the  effect 

by  a  prisoner  that  he  was  under  arrest  at  that  he  killed  his  wife.     It  was  shown 

the  time,  or  that  it  was  made  to  the  offi-  that  no  promises  were  held  out,  or  threats 

cer  in  whose  custody  he  was,  or  in  an-  used   to   induce  the    confession.     NeU, 

swer  to  questions  put  by  him,  or  that  it  that  it  was  properly  received  in  evidence; 

was  made  under  hope  or  promise  of  a  that  conceding  the  fact  that  the  prisoner 

benefit  of  a  collateral   nature.     Cox  v,  was  at  the  time  under  illegal  arrest,  this 

People,    80  N.  Y.  500;    State  t^.  Tatro,  did  not  render  it  inadmissible.     Ba]bo  z^. 

50  Vt.  483:  Redd  V.  State,  !68  Ala.  493;  People,  80  N.  Y.  484. 

Spicer  w.  State,  69  Ala.  159;  Jackson  v.  Se^  Examination  Under  Oath,  post. 

State,  69  Ala.  251;  State  v,  Guy,  69  Mo.  See.  generally,  Cobb  v.  State,  27  Ga. 

430.  648;  Stephen  v.  State,  11  Ga.  225;  Jones 

The  fact  that  the  prisoner's  feet  were  v.  State,  58  Miss.  349;  State  v,  Jefferson, 

tied  at  the  time  of  making  the  confession  6  Ired.  (N.  Car.)  305;  Com.  v.  Mosler,  4 

does  not  render  it  inadmissible.     State  v.  Pa.  St.  264;  People  v.  McMahan,  2  Park« 

Patterson,  73  Mo.  695.  C.  C.  (N.  Y.)  663;  People  1/.  Murphy,  63 

Evidence  of  confessions  made  by  a  de-  N.  Y.  590;  People  v,  Rogers,  18  N«  Y.  9; 

fendant  while  under  arrest  are  admissible,  Cox  v.  People,  80  N.  Y.  500;  Austin   v. 

if  voluntarily  made;  the  fact  that  defend*  State,  14  Ark.  556;  Com.  v.  Cuffee,  108 

ant  was    under  arrest    not    necessarily  Mass.   285.     Compare  People  v.  Wenu, 

proving  that  the  declarations  were  invol-  37   N.  Y.   303;  Young  v.  Com.,  8  Bush, 

untary.    People  v.  Abbott,  4  Pac.  Repr.  (Ky.)  366. 

(Cal.)  769.                   ^  Under  the  Texas  statute  a  judicial  con- 
Confessions  made  under  arrest,  though  fession  made  while  in  custody  is  not  ad- 
not  voluntary  or  after  warning,  may  be  missible.     Speer  v.  State,  4  Tex.  App. 
used  in  evidence  to  the  extent  that  the  474. 

accused  made  statement  of  facts  and  ctr-  Yiolanoe  of  Kohe. — Two  prisoners  who 

cumstances  found   to  be   true,   and  no  had  been  committed  to  jail  on  a  charge 

further.     Only  so  much  of  the  confession  of    murder,   then   recently  perpetrated, 

is  admissible  as  was  indicative  of  verified  4rere  taken  in  a  few  days  after  their  com- 

and  inculpatory  disclosures.     Massey  v,  mitment,  without  legal  authority,  by  a 

State,  10  Tex.  App.  645;  Davis  v.  State,  body  of  forty  unarmed  men;  and  hand- 

2  Tex.  App.  588.  cuffed,   chained  together,  and  guarded. 

The  kind  of  fear  must  be  something  they  were  carried  seven  miles  into  the 

more  than  the  fear  which  is  produced  by  country  to  a  church  near  the  scene  of  the 

the  fact  that  the  defendant  was  accused  murder,  before  arriving  at  which   place 

of  a  crime,  and  was  arrested  or  taken  the  crowd  had  increased  to  seventy-five, 

into  custody.    Com.  v.  Smith,  119  Mass.  These  men  had  obtained  the  keys  of  the 

305;  Com.   V.  Mitchell,  117  Mass.   431;  jail  from  the  sheriff  on  the  assurance  that 

Com.  w,  Preece,  140  Mass.  276;  State  v,  they  would  restore  to  him  the  prisoners 

Carlisle,  57  Mo.  102.  unharmed,   accompanied    with  a  threat 

In  People  v,  McMahon.  15  N.  Y.  384,  that  they  would  have  the  prisoners  even 

the  deiiendant  was  arrested  by  a  constable,  if  he  did  not  let  them  have  the  keys,  and 

without  warrant,  on  a  charge  of  having  their  purpose  in  taking  the  prisoners,  as 

murder^  his  wife.     The  constable  took  stated  by  them  to  the  sheriff,  was  to  find 

him  before  the  coroner,  who  was  holding  some  money  alleged  to  have  been  taken 

an  inquest  on  the  body,  by  whom  he  was  at  the  time  of  the  commission  of  the 

sworn  and  examined  as  a  witness.     It  offence;  but  it  was  not  shown  that  the 

was  held  that  the  evidence  thus  given  prisoners  were  informed  of  the  assurance 

was  not  admissible  on  the  prisoner's  trial  given  the  sheriff,  or  of  the  crowd's  avowed 

for  the  murder,  and  his  conviction  was  purpose  in  taking  them  from  jftil.   About 

reversed  upon  that  ground.    In  the  judg-  ten  minutes  after  arriving  at  the  church, 

ment  all  the  judges  who  beard  the  case  one  of  the  prisoners,  without  any  solicita- 

concurred.     See  People  v,  Mondon,  103  tion,  so  far  as  shown,  asked  permission 

N.  Y.  211.  to  have  a  "friendly"  talk  with  one  of 

The  prisoner  was  charged  with  killing  the  crowd,  whom  the  prisoner  designated 
his  wife;  the  murder  was  committed  in  by  name,  and  the  privilege  having  been 
the  city  of  New  York;  the  prisoner  on  granted  by  the  leader,  the  prisoner,  the 
the  night  of  the  murder  left  that  city  and  party  selected  by  him,  and  another  of  the 
went  to  Wheeling,  W.  Va.,  where  he  was  original  forty  men,  went  a  short  distance 
arrested  without  a  warrant  by  police  ofil-  in  the  woods,  and  there  the  prisoner  ad- 
ders who  had  followed  him.  While  on  mitted  that  he  assisted  in  killing  the  de* 
the  wtty  to  and  before  reaching  this  State  ceased;  and  afterwards  the  other  prisoner 
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"also  confessed  under  similar  circum-  around  her  neck,  in  a  negro-house  about 
stances."  While  going  from  the  jail  to  one  hundred  yards  from  the  residence  of 
the  church,  silence  towards  the  prisoners  R.,  and  was  guarded  by  a  negro  constable, 
was  enjoined  in  their  presence  and  after-  About  dark,  witness  and  H.,  another 
wards  observed.  The  prisoners  at  no  neighbor,  fearing  she  might  again  escape, 
time  gave  the  slightest  exhibition  or  evi-  concluded  to  carry  her  to  the  house  of  R., 
dence  of  apprehension  or  fright,  and  it  and  remain  there  with  her  that  night, 
was  shown  that  no  threats  in  words  or .  They  started  with  her  from  the  negro- 
otherwise  than  as  above  stated  were  house  to  the  house  of  R.,  with  the  chain 
made,  or  any  inducement  offered  to  the  around  her  neck,  and  the  neg^ro  constable 
prisoners  to  obtain  their  confessions,  and  some  other  negroes  along  with  them. 
Heid,  that  the  prisoners*  confessions  are  After  going  a  short  distance  they  came  to 
not  shown  to  have  been  uninfluenced  by  a  tree,  when  the  defendant,  without  any 
their  surroundings,  suspicious  and  mean-  one  having  said  anything  to  her  on  the 
acing  in  their  character  as  they  were,  and  subject,  said  to  them,  **  If  you  will  stop 
are  therefore  not  shown  to  have  been  here  I  will  tell  you  all  about  it,*' or  that  in 
voluntary,  and  were  not  admissible  in  substance.  Thereupon  they  all  stop[^ed, 
evidence.     Young  v.  State,  68  Ala.  569.  and  the  defendant  stated  to  them  that  she 

Where  a  confession  was  made  at  a  late  took  the  morphine  out  of  the  bottle  in 

hour  of  the  night  to  the  sheriff  of  the  the  trunk  and  put  it  in  the  cup  of  coffee 

county  by  a  prisoner  who  was  confined  which  she  had  prepared  and  was  carrying 

in  jail  on  a  charge  of  murder,  and  who  to  Mrs.  R. ;  that  she  was  mad  with  R., 

had  been  advised  that  a  giob  was  gather-  and  wanted  to  kill  him,  but  concluded  to 

ing  in  town  to  rescue  him  from  jail,  and  try  it  on  Mrs.  R.  first.     Witness  testified 

who  knew  that  a  guard  of  eight  or  ten  also,  that  after  they  stopped,  and  defcnd- 

persons  had  been  summoned  to  protect  ant  began   to  tell  them  about  it.  other 

him,    one    of    whom    had    asked     him  negroes  came  up  to  where  they  were, 

"whether  he  was  afraid  of  a  mob,*'  to  and  when  defendant  had  finished  telling 

which  he  replied  in  the  negative,  and  to  them  about  it,  he  supposed  there  were 

whom  the  sheriff  himself,  in  the  presence  fifteen   or    twenty,   or    probably    more, 

of  a  half-dozen  of  the  guards,  had  stated  present;   that  after  defendant  said  she 

that  he  was  "  in  a  bad  fix,"  and,  in  reply  had  put  the  morphine  in  the  coffee,  as 

to  a  question  put  by  the  prisoner,  had  above  stated,  one  of  the  negtoes  said  to 

told  him  that  "  sometimes  in  cases  of  as-  her  that  she   ought  to  have  her  neck 

sault  and   battery  and    similar  cases  it  broken,    and    made    demonstrations    of 

would  be  best  to  plead  guilty," — ^//t/,  that  violence  towards  her;    but  witness  and 

such  confession  was  obtained  under  the  said  H.  told  them  they  should  not  hurt 

combined  influence  of  both  hope  and  fear,  her,  and  then  carried  her  to  the  house  of 

and  was  inadmissible.      Another  confes-  R.     Witness  testified  also  that  up  to  the 

sioo  of  a  similar  character  made  by  the  time  when  defendant  told  them  to^top 

prisoner  on  the  following  morning  to  the  and  she  would  tell  them  all  about  it,  no 

jailer,  when  he  went  up  to  feed  the  pris-  threat  of  any  kind  had  been  used,  and 

oners,  which  seems  to  have  been  elicited  no  promise  or  inducement  of  any  kind 

by  a  question  put  by  him  to  the  prisoner,  made  or  held  out  to  induce  her  to  tell, 

asking  whether  the  prisoner  had  anything  and  that  no  threat  was  made  during  the 

to  say  to  him,  is  presumed  to  have  origi-  entire  time,  except  as  above  stated.    Held 

nated  from  the  same  motives,  and  is  in-  admissible.      Kendall  v.  State,   65  Ala. 

admissible,  in  the   absence  of  evidence  493. 

showing  that  the  influence  exerted  upon  The  prisoner  after  his  arrest  was  tied 

the  mind  of  the  prisoner  by  the  events  of  by  a  party  of  negroes  and  taken  to  the 

the  previous  night  had  been  removed,  spot  where  the  body  of  the  murdered  man 

Redd  V.  State,  O9  Ala.  255.  lay.     A  large  party  of  negroes,  mostly 

A  confession  was  held  admissible,  not-  armed,    were    present.     They  were    all 

withstanding  that  on  the  day  before  the  greatly  excited,  and  insisted  that  the  pris- 

prisoner,   when    confined,   was  actually  oner  should  be  hung.    He  then  confessed, 

threatened  by  third  persons  with  violence.  Held,  that  the  confession  was  admissible. 

Mose  V,  State,  36  Ala.  211.  Cady  v.  State,  44  Miss.  332.    See  State  v. 

The    defendant  was    arrested   in   the  Ingram.  16  Kan.  14. 

night  of  the  day  on  which  the  poisoning  Where  a  mob  surrounded  the  jail,  and 

was  alleged  to  have  been  done,  on  sus-  the  sheriff  told  the  prisoner  that  she  wks 

picion  of  being  the  person  who  had  done  "  gone   up,"  held,    that    her  confession 

it.    After  her  arrest  she  made  her  escape,  was  not    admissible.     Self    v.    State,   6 

but  was  recaptured  a  day  or  two  after*  Baxt.  (Tenn.)  244. 

wards,  and  was    confiodd    by  a   chain  The  prisoner,  accused  of  murder,  was 
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brought  handcuffed  to  a  place  where  a  had  said  to  her  "  that  if  the  common- 
number  of  the  relatives  and  neighbors  of  wealth  would  use  any  of  them  as  a  wit- 
the  deceased  were  assembled,  and  he  ness,  I  suppose  it  would  prefer  you  to 
was  threatened  with  violence.  The  offi-  either  of  the  others,"  and  she  after  that 
cer  assured  him  that  he  would  be  pro<  made  a  confession.  It  was  held  that 
tected.  Held,  that  confessions  made  there  was  nothing  in  this  expression  of 
while  he  was  handcuffed  and  after  the  the  jailer  which  amounted  to  a  promise, 
threats,  and  without  any  solicitations,  or  which  should  cause  the  confession  to 
were  admissible.     Honeycutt  v.  State,  8^   be  rejected. 

Baxt.  (Tenn.)  371.  On  the  trial.  P.,  the  father  of  !•»  and  * 

When  Admiiiible — "The  cases exclud-  witness  for  the  State,  testified  that  in  a 
ing  confessions  on  the  ground  of  unlaw-  conversation  with  th6  defendant  he,  the 
ful  inducement  have  gone  too  far  for  the  defendants,commenced  telling  on  himself, 
protection  of  crime."  R.  v.  Reeve,  12  and  witness  cautioned  him  not  to  tell  any- 
Cox  C.  C.  179.  thing  to  convict  himself,  and  said  to  him 

**The  real  question  is  whether  there  ''that  he  did  not  come  there  to  get  evi- 
has  been  any  threat  or  promise  of  such  a  dence  to  convict  him,  but  he  wanted  to 
nature  that  the  prisoner  would  be  likely  use  him  as  a  witness;"  that  he  made  him 
to  tell  an  untruth  for  fear  of  the  threat,  no  promise,  and  thereupon  the  defend- 
ant admitted  his  taking*his  girl  off,  and 
that  he  did  it;  that  prior  to  that  lime  he 
had  no  information  of  the  defendant's 
guilt.  /^<r/</adn9issible.  State  v.  George, 
93  N.  Car.  567. 

The  witness  stated:  '*I  told  him  not 
to  tell  on  himself;  but  if  there  were 
others  in  with  him,  to  tell  it:  we  could 
then  use  him  as  a  State  witness  against 
them.     He  then  said  he  stole  the  horse. 


»» 


or  hope  of    profit  from  the  promise 
Keating,  J.,  in  R.  v.  Reason,  12  Cox  C. 
C.  228. 

The  hope  or  fear  of  some  collateral 
benefit  or  injury  does  not  render  the  con- 
fession inadmissible.  State  v.  Went- 
worth,  37  N.  H.  196.  Thus  where  one 
was  notified  by  his  employer  that  he 
would  be  discharged  unless  he  settled  for 
the  stolen  property  with  the  owner,  but 
that  if  he  would  settle  he  should  be  kept  and  no  one  else  had  anything  to  do  with 
at  work,  and  a  promise  by  the  employer  it."  Held,  though  confessions  made  under 
to  say  nothing  about  it  to  hurt  him  if  he    persuasion  or  threats,  however  light  or 


would  settle,  do  not  render  confessions 
subsequently  made  in  the  same  conversa- 
tion   incompetent.    Com.    v,   Howe,   2 
Allen  (Mass.),  153. 
Where  the  owner  of  stolen  property. 


weak,  must  be  excluded,  this  confession 
was  voluntary.     State  v.  Rigsby,  6  Lea 

(Tenn.),  554- 

Where  an  employer  said  to  his  clerk, 
"  I  am  satisfied  that  there  are  other  re* 


not  suspecting  the  defendant,  offered  him  ceivers  whom  we  have  not  yet  discovered, 
a  reward  if  he  would  get  the  property  and  I  should  like  to  have  you  make  a  clean 
thief,  and  the  defendant  a  few  days  there-  breast  of  this  matter,  as  W.  has  done," 
aftef  brought  back  the  property  and  de-  held,  that  the  confession  was  admissible, 
raanded  the  reward,  and  on  being  re-  Com.  v,  Sego,  125  Mass.  210. 
fused  because  he  had  not  brought  the  The  watch  of  the  deceased  had  been 
thief,  replied  that  he  was  the  thief,  and  found  upon  the  prisoner's  person.  'The 
again  demanded  the  reward,  held,  that  officer  then  asked  him  where  the  rest  of 
such  declarations  were  admissible  as  con-  Mrs.  H.'s  jewelry  was.  The  prisoner  re- 
fessions  of  guilt.  Mcintosh  v.  State,  52  plied  that  be  knew  nothing  about  Mrs. 
Ala.  355.  H.'s  jewelry.     Afterwards  the  officer  re- 

The  fact  that  the  defendant,  in  making  peated  the  question,  and  the  prisoner 
the  confession,  was  actuated  by  the  said,  "Will  you  do  me  a  favor?**  The 
belief  that  he  was  suspected  of  the  offence  officer  replied,  "  I  will  if  I  can;  I  sympa. 
and  was  in  danger  of  being  prosecuted  thize  with  you,"  or  *' I  pity  you;"  "you 
for  it,  does  not  make  the  confession  a  are  in  a  bad  fix."  The  prisoner  then  re- 
compulsory  one.  Allen  v.  State,  12  Tex.  quested  that  the  officer  would  send  his 
App.  190.  clothing  and  things  to  his  mother,  and 

Where  the  prisoner,  who  was  tied,  said  not  let  his  mother  know  that  anything 
to  the  officer,  "If  you  will  untie  me  I    had  happened  to  him.    The  prisoner  then, 

in  answer  to  a  question  put  by  the  officer, 
who  asked  him  to  tell  about  the  murder, 
went  on  to  make  a  detailed  statement  of 
how  he  entered  the  house  and  what  be 
did.  The  subsequent  confessions  were 
made  to  other  parties;  they  were  objected 


will  tell  you,"  and  on  being  loosened 
confessed,  heU  admissible.  State  v.  Cruse, 
74  N.  Car.  491.  See  Sute  v.  Tatro, 
50  Vt.  483. 

In  Fife  v.  Com.,  29  Pa.  St.  429.  the 
jailer,  in  a  conversation  with  a  prisoner 
respecting  herself  and  other  prisoners,    to  on  the  ground  that  they  were  made 

479 


Xul  U  FkM                            CONFESSIONS.  aad  YolttnUiy. 

after  the  sapposed  indncements  held  ont  gan%  on  him.  About  this  time  the  wit- 
by  the  officer.  Held,  the  confession  was  ness  L.  and  others  came  up,  and  the  de- 
admissible.  Cox  v.  People,  80  N.Y.  500.  fendant  said  to  him,  "  Yon  are  an  officer 
Upon  trial  of  an  indictment  for  larceny,  and  a  gentleman.  Don't  let  these  men 
it  appeared  that  while  officers  were  mak-  hurt  me."  He  was  arrested  by  L.  with- 
ing  a  search  of  defendant's  house  for  the  out  resistance,  and  carried  back  to  J.,  he 
stolen  property,  one  of  them  said  to  her  and  L.  riding  in  a  buggy,  with  some  of 
that  she  might  as  well  own  up,  as  they  the  crowd  in  the  rear  and  some  in  front, 
bad  proof  sufficient  to  convict  her,  and  After  going  a  short  distance  the  witness 
that  she  might  consider  herself  under  ar-  said  to  the  defendant,  "I  am  sorry  you 
rest.  Thereafter  she  made  certain  state-  have  got  into  trouble;"  and  thereupon 
ments,  which  were  proved  under  objec-  the  defendant  made  the  confession,  which 
tion  and  exception.  NeU^  that  conceding  was  as  follows:  '*  The  defendant  said  he 
the  statements  so  made  would  be  re-  had  done  wrong;  that  he  expected  they 
garded  as  confessions,  evidence  thereof  would  hang  him  or  penitentiary  him, 
was  competent  under  the  Code  of  Cr.  and  that  he  did  not  care  a  d — n  which; 
Proc,  (g  395);  it  could  not  be  considered  that  he  did  not  intend  to  employ  a  lawyer; 
that  the  statement  of  the  officer  was  a  and  that  he  had  consulted  his  family 
threat,  or  that  the  declarations  of  defend-  about  it  last  night,  and  it  was  all  rig|it." 
ant  were  induced  by  fear.  People  v.  Mc-  He  also  said  in  the  same  conversation 
Callam,  103  N.  Y.  587.  that  '*C.  [the  deceased]  had  beat  him  up 
Confession  voluntarily  made  to  mem-  and  broke  two  of  his  ribs,  and  that  he 
hers  of  the  same  church  is  admissible,  was  an  old  man."  It  was  fldso  shown 
Com.  V,  Drake,  15  Mass.  i6i«  that  no  threats  or  inducements  were 
The  confession  of  the  accused,  if  made  made  against  or  offered  to,  the  defend- 
voluntarily,  not  being  induced  by  hope  or  ant  before  he  made  the  confession.  Held 
fear  excited  by  others,  are  admissible  evi-  admissible.  De  Arman  v.  State,  71  Ala. 
dence  against  him,  though  made  while  he  351. 

was  under  arrest  to  the  officer  having  Where  representations  of  the  infamy 
him  in  custody,  and  in  response  to  inqui-  which  would  attend  concealment  were 
ries  addressed  to  him  by  the  officer,  made,  and  the  accused,  while  greatly 
althou^  a  mob  was  threatening  violence,  agitated,  confessed,  held^  that  it  was  ad- 
Redd  V,  State,  68  Ala.  492;  Rice  v.  State,  missible.  Sute  v.  Crank,  a  Bailey  (S. 
47  Ala.  38.  Car.),  66. 

The  fact  that  a  prisoner  had  been  A  confession  induced  by  wrong  means 
threatened  with  personal  violence  does  may  be  used  to  the  extent  of  showing 
not  disqualify  his  subsequent  confession,  that  the  prisoner  had  knowledge  of  the 
voluntarily  made,  when  he  was  entirely  facts  to  the  discovery  of  which  his  con- 
removed  bevond  and  relieved  from  the  fession  has  led.  White  v.  State,  3  Heisk. 
influence  of   such  threats.     Walker    v.  (Tenn.)  338. 

State,  9  Tex.  App.  38.  See  Wilson  v,  A  and  B  were  jointly  indicted  for  lar- 
State.  3  Heisk.  (Tenn.)  232.  ceny.  A  witness  who  had  also  had  prop- 
Where  it  appeared  that  the  officer  mak-  erty  stolen  testified  that  he  went  to  A, 
ing  the  arrest  was  accompanied  by  two  while  in  jail,  and  told  him  that  B  had 
other  men,  and  that  they  were  all  large,  turned  State's  evidence,  and  asked  A  to 
strong  men,  but  were  not  armed,  and  the  do  likewise  in  order  to  convict  B,  prom- 
prisoner  was  a  small,  weakly  man,  but  ising  that  if  he  would  do  so  he  would 
that  no  threats  or  violence  were  used  and  '  *  clear  A  of  the  charge  of  taking  another's 
no  inducements  held  out,  JuU,  that  con-  property.**  A  said  he  did  not  take  wit- 
fessioos  could  not  be  excluded  on  the  ness's  property,  but  did  take  the  prose- 
ground  that  the  defendant  was  put  in  cuting  witness's.  Held,  the  testimony 
fear  by  force  and  numbers.  State  v,  was  admissible.  State  v.  Fortner,  43 
Howard,  92  N.  Car.  772.  Iowa,  494. 

The  State  was  allowed,  against  defend-  Where  the  accused  was  urged  to  con- 
ant's  objection,  to  prove  by  one  L.,  a  fess  if  guilty,  but  not  to  confess  if  inno- 
deputy-sberiff,  a  confession  made  to  him  cent,  held  admissible.  Meinaka  v.  State, 
by  the  defendant,  upon,  in  substance,  the  55  Ala.  47. 

following  preliminary  proof:  When  the  Where  A  threatened  B  with  a  gun, 

defendant  rode  off  in  the  direction  of  his  whereupon  he  surrendered  to  arrest,  and 

home  after  killing  C,  several  armed  per-  after  walking  two  miles  together,  upon 

sons  followed  for  the  purpose  of  arresting  A's  assuring  him  that  he  would  not  be 

him.    Three  of  the  number  found  him  in  harmed,  B  confessed.    Held  admissible, 

a  field  near  his  house,  about  two  miles  Wilson  v.  State,  3  Heisk.  (Tenn.)  23a. 

irom  J.y  with  his  gun,  and  drew  their  A  confession  obtained  by  a  private 
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person  by  saying  to  ,the  accused,    '*  I  of  the  accessory,  and  when  the  prisoner 

know  your  father,  and  you  had  belter  tell  was  apprehended  she  was  told  that  there 

xne,  so  I  can  tell  him  so  that  he  can  help  was  a  very  serious  oath  laid  against  her 

you/' is  admissible.    Ulrich  v.  People,  39  by    B.,   who  had    sworn  that  she   had 

Mich.  245.  set  fire  to  O.'s,  N.'s,  and  G.'s  ricks;  on 

See  further,  for  facts  of  admissible  con-  which  the  prisoner  made  a  staten^nt, 

fessions,  Com.  v.  Mitchell,  117  Mass.  431;  which  was  allowed  to  be  given  in  evi- 

Com.  V.    Morcy,    i   Gray  (Mass.),  461;  dence.     R.  v.  Long,  6  C.  &  P.  179. 

Com.  V.  Tuckerman,   xo  Gray  (Mass.),  If  a  person  advise  a  prisoner  to  be  sure 

173;  Com.  p.  Whittmore.  iiGray  (Mass.),  to  tell  the  truth,  and  he  then*  makes  a 

201;  Com.  V.  Howe,  2  Allen  (Mass.),  153;  statement,  such  statement  is  admissible, 

State  V,  Tatro,  50  Vt.  483;  State  v.  How-  on  the  ground  that -such  advice  cannot 

ardv  17  N.  H.  171;  State  v,  Wentworth,  be  supposed   to  induce  the  prisoner  to 

37  N.  H.  X96;  State  v.  Patter,  18  Conn,  confess  that  he  is  guilty  of  a  crime  of 

166;  People  z/.   Phillips,  42  N.  Y.  200;  which  he  is  really  innocent.     On  an  in- 

Ward  V.  People,  3  Hill  (N.  Y.)  395;  Peo-  dictment    for    forgery,    the   committing 

pie  V.  Burns,  2  Park.  C.  C.  (N.  Y.)  34;  magistrate  proved   that  no'  inducement 

State  V.  Carlisle,  57  Mo.  102:  Hawkins  v,  was  held  out  to  the  prisoner  to  confess; 

State,  7  Mo.  190;  State  v,  Brockman,  46  but  the  prosecutor  had  said,  in  the  pres- 

Mo.  566;  Austine  z/.  State,  51  III.  236;  ence  of  the  prisoner,  that  he  considered 

Cropper  v.  U.  S.,  i  Morris  (Iowa),  259;  the  prisoner  as  the  tool  of  one  G.,  and 

Fonts  V.  State,  8  Ohio  St.  98;  Cunning-  the  magistrate  then  told  the  prisoner  to 

ham   V,  Commonwealth,  9  Bush  (Ky.).  be  sure  to  tell  the  truth:  on  which  he 

149;  Spence  v.  State,  17  Ala.  192;  Carrol  made  a  statement.     It  was  objected  that 

V.  State,  23  Ala.  28;  Aaron  v.  State,  37  this  statement  was  not  receivable;  for 

Ala.    X06;  Frain  v.    State,   40  Ga.    529;  though  this  was  not.  in  form,  an  induce^ 

Dick  V,  State,  30  Miss.   593;  Lynes  v.  ment  to  confess,  it  was  in  effect  so.     A 

State,  36  Miss.  617;  People  v,  Cotia,  49  person  in  authority  advising  a  prisoner 

Cal.   167;  State  v.   Cook,    15   Rich.   (S.  to  tell  the  truth,  conveyed  to  the  mind 

Car.)  29;  State  v.   Cowan,  7   Ired.  (N.  of  the  accused  that  it  would  be  better  for 

Car.)  239;  State   v.    Freeman,    12   Md.  him  if  he  confessed  the  charge.     Little- 

100;  Com.  V,  Dillon,  4  Dall.  (U.  S.)  116.  dale,  J.:  '*I  think  I  ought  to  receive  the 

If  what  is  said  to  a  prisoner  have  no  evidence.  It  can  hardly  be  said  that 
tendency  to  induce  him  to  make  an  un-  telling  a  man  to  be  sure  to  tell  the  truth 
true  statement,  his  confession  is  admis-  is  advising  him  to  confess  what  he  is 
sible.  3  Russ.  on  Cr.  (5th  Ed.)  442.  On  really  not  guilty  of.  The  object  of  the 
an  indictment  for  cattle-stealing,  a  wit-  rule  relating  to  the  exclusion  of  confes* 
ness  stated  that  he  had  had  a  conversation  sions  is  to  exclude  all  confessions  which 
with  the  prisoner,  in  which  the  prisoner  may  have  been  procured  by  the  prisoner 
asked  the  witness  if  it  would  be  better  being  led  to  suppose  that  it  will  be  better 
for  him  to  confess;  upon  which  the  wit-  for  him  to  admit  himself  to  be  guilty  of 
ness  replied  that  it  would  be  better  for  an  offence  which  he  really  never  com* 
him  not  to  confess,  but  that  the  prisoner  mitted."  R.  v.  Court,  7  C.  &  P.  486. 
might  say  what  he  had  to  say  to  him,  for  So  where  at  the  conclusion  of  the  ex- 
it should  go  DO  further;  it  was  objected  aminations  before  the  magistrate  the  pris- 
that  the  statement  made  to  the  witness  oner  began  to  make  a  statement,  ^ben 
was  not  receivable,  as  it  had  been  obtained  the  magistrate  said  to  him,  *' Be  ^ure 
under  a  promise.  Coleridge,  J.:  **The  you  say  nothing  but  the  truth,  or  it  will 
only  proper  question  is,  whether  the  in-  be  taken  against  you,  and  may  be  given 
ducement  held  out  to  the  prisoner  was  in  evi4ence  against  you  at  your  trial,'*  it 
calculated  to  make  his  confession  an  un-  was  objected  that  the  statement  then 
tru^  one.  I  think  that  what  was  said  in  made  was  inadmissible;  it  was  answered 
the  present  case  must  have  had  a  con-  that  the  only  proper  question  was  whether 
trary  tendency.'*  R.  v,  Thomas,  7  C.  &  the  words  said  to  the  prisoner  had  any 
P.  345.  So  if  what  is  said  to  a  prisoner  tendency  to  induce  him  to  make  a  false 
contain  neither  a  promise,  threat,  nor  in-  statement.  Here  the  prisoner  was  cau- 
ducement  to  confess,  the  statement  of  the  tioned  not  to  say  anything  that  was  false, 
prisoner  is  admissible.  The  prisoner  hav-  and  the  preceding  case  was  expressly  in 
in g  been  charged  on  oath  by  B.,  an  ac-  point.  Rolfe,  B. :  "I  am  glad  to  find 
cessory  before  the  fact,  with  having  set  fire  that  there  is  such  an  authority;  there  are 
to  three  hay -stacks  belonging  to  O.,  N.,  some  previous  cases  the  other  way,  where 
andG.,  the  constable  went  with  a  warrant,  it  was  held  that  it  was  an  inducement  to 
specifying  all  the  three  charges,  and  stat-  tell  a  prisoner  that  it  would  be  better  to 
ing  them  to  have  been  made  on  the  oath  tell  the  truth.    I  think  this    statement 
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admissible."    R.  v.  Holmes,  i  C.  &  K.  tell  a  prisoner  that  it  would  be  better  for 

248.  him  to  tell  the  truth  will  exclude  a  con- 
The  prisoner  was  indicted  for  setting  fession.  Sttper  Maule,  J.,  in  R.  v.  Gar- 
fire  to  her  master's  farm-building;  she  ner,  i  Den.  C.  C.  329;  per  Pollock,  C. 
was  about  to  go  away  from  a  policeman,  B.,  in  R.  v,  Baldry,  a  Den.  C.  C.  430. 
bat  he  prevented  her,  saying  she  was  his  Where  a  prisoner'  and  his  wife  were 
prisoner  upon  the  charge  of  this  arson,  both  in  custody  on  a  charge  of  receiving 
She  desired  to  change  her  dress.  He  bank*notes,  but  in  separate  rooms,  and  a 
said  she  might  do  so.  but  she  roust  re  main  person  said  to  him,  '*  I  hope  you  will 
ia  custody,  and  he  gaVe  her  into  the  tell,  because  the  prosecutrix  can  ill  afford 
charge  of  Mrs.  A.,  who  was  a  married  to  lose  the  money;"  and  the  constable 
daughter  of  her  master,  but  did  not  live  said«  "  If  you  will  tell  where  the  property 
with  her  father,  and  had  no  control  over  is,  you  shall  see  your  wife;"  Patteson,  J., 
the  prisoner  by  reason  of  any  relation  of  said,  *'  I  think  that  this  is  not  such  an 
master  and  servant.  Mrs.  A.  went  with  inducement  as  will  exclude  the*  evidence 
her  into  a  laundry  where  her  clothes  of  what  the  prisoner  said:  it  amounts 
were;  but  both  Mrs.  A.  and  the  prisoner  only  to  this,  that  if  he  would  tell  where 
coastdered  that  the  latter  was  in  custody,  the  money  was,  he  should  see  his  wife." 
Mrs.  A.  said  to  her,  "Jane.  I  am  very  And  the  statement  made  by  the  prisoner 
sorry  for  vou;  you  ought  to  have  known  was  received.  R.  v.  Lloyd,  6  C.  &  P. 
better;  tell  me  the  truth  whether  you  did  393. 

it  or  no."  She  said,  *' I  am  innocent."  It  is  no  objection  to  receiving  a  con- 
Mrs.  A.  said,  *'  Don't  run^your  soul  into  fession  that  the  partv  to  whom  it  was 
more  sin,  but  tell  the  truth."  The  pris-  made  takes  an  oath  that  he  will  not  re- 
oner  then  confessed.  And  on  a  case  veal  what  is  told  to  him.  After  the  pris- 
reserved  jipon  the  question  whether  the  oner  had  been  committed  on  a  charge 
confession  was  legally  admissible  in  evi-  of  murder,  a  fellow-prisoner  said  to  him, 
dence.  it  was  held  that  there  was  no  "I  wish  you  would  tell  me  how  you 
threat  or  inducement,  and  no  sufficient  murdered  the  boy;  pray  split."  The  pris- 
aathority  on  the  part  of  Mrs.  A.  to  ex-  oner  said,  *'  Will  you  be  upon  your  oath 
dude  a  statement  made  in  consequence  not  to  mention  what  I  tell  you  ?"  The 
of  any  inducement  to  confess  held  out  other  prisoner  went  upon  his  oath,  that 
by  her.    R.  v,  Sleeman,  Dears.  C.  C.  he  hoped,  if  he  told,  that  he  might  never 

249.  stir  out  of  that  place  again.  The  prisoner 
J.  and  G.  were  indicted  for  stealing  then  made  a  statement.     It  was  held  that 

and  receiving  hops,  the  property  of  A.  this  was  not  such  an  inducement  as  to 

L,  a  policeman,  had  gone  to  G.*s  house,  render  the  statement  inadmissible,  and 

where  J.  and  another  brother,  W.,  then  that,  although  such  oaths  were  very  wrong 

were,  and  had  found  some  hops  in  a  room  and  wicked,  still  they  were  not  binding; 

upstairs.    He  and  the  prosecutor  then  and  that  every  person,  except  counsel 

went  into  a  parlor,  where  J.,  G.,  and  W.  and  attorneys,  were  bound  to  reveal  what 

were.    L.  then  charged  W.  and  J.  with  they  might  have  heard.     R.  v.  Shaw,  6 

stealing  the  hops,  and  G.  with  receiving  C.  &  P.  379. 

them,  knowing  them  to  have  been  stolen ;  So  where  a  constable  told  a  prisoner  that 

00  which  W.  said,  '*  Well,  J.,  you  had  his  father  had  been  charged  with  murder, 

better  tell  Mr.  A.  the  truth."    Neither  He  had  been  previously  cautioned  not  to 

the  prosecutor  nor  L.  dissented  from  or  criminate  himself,  as  the  witness  would 

remarked  on  W.'s  advice;  whereupon  J.  bring  it  all  against  him.     The  prisoner 

said,  "  I  will  tell  the  truth.     I  did  take  said  he  hoped  no  one  would  be  chai^ged 

some  hops,  and  must  risk  it."    L.  then  with  the  murder  but  himself,  and  then 

took  the  three  to  the  Bridewell,  and  on  made  a  confession.     Doherty,  C.  J.,  hav- 

their  way  J.  saud  of  his  own  accord,  *'ril  ing  conferred  with  Torrens,  J.,  admitted 

teil  you  bow  I  got  them  hops,"  etc.  ppon  the  confession,  observing  that,  although 

a  case  reserv^,  which  stated  that   *'if  such  announcement  was  likely  to  act  upon 

the  confession   was,  under  the  circum-  the  feelings  of  the  prisoner,  he  would  not 

stances,  receivable,  the  conviction  was  to  be  warranted  on  that  ground  in  refusing  to 

stand,"  the  conviction  was  affirmed.     R.  receive  it.     NolsCn's  Case,  Joy  on  Conf.  16; 

V.  Parker,  L.  &  C.  42.  i  Cmwf.  &  Dix  C.  C.  74.     So  where  the 

The  result  of  these  cases  is  that  "  as  a  prisoner  was  indicted  for  concealing  the 

universal  rule,  an  exhortation  to  speak  the  birth  of  her  chiki,  a  medical  witness  said 

truth  ought  not  to  exclude  a  confession."  that  he  examined  the  prisoner  in  custody, 

Per  Erie,  J.,  R.  v,  Moore,  a  Den.  C.  C.  and  found  that  her  breasts  were  full  of 

522.  milk,  and  asked  her  whether  she  had  not 

Bat  it  Itts  been  repeatedly  held  that  to  recently  had  a  chikl,  and  added  that  if  she 
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refused  to  tell  he  would  examine  her  per-  concerned  with  him,  or  induced  him  to  do 

son  more  closely;  the  prisoner  then  said,  it?    The  prisoner  said  he  had  not  done  it. 

"  It  is  unnecessary  to  examine  me,  for  I  The  police  officer  replied  that  he  wookl 

had  a  child."    Torrens,  J.,  admitted  this  not  hieive  told  so  many  falsehoods  as  he 

confession,  on  the  ground  that  the  witness  had  if  he  had  not  been  concerned  in  it,  and 

was  endeavoring  to  ascertain  a  fact  within  he  again  asked  him  if  anybody  had  in- 

his  own  province,   and  not  inconsistent  duced  him  to  do  it  ?    The  prisoner  then 

with  the  prisoner's  innocence,  and  that  the  began  to  cry,  and  made  a  full  confession, 

declaration  of  the  witness  was  not  a  threat  In  speaking  of  the  falsehoods,  the  police 

within  tlie  rule  which  excludes  confessions,  officer  referred  to  an  examination  of  the 

Cain's  Case,  Joy  on  Conf.  i6;  i  Crawf.  &  prisoner  he  had  himself  made.     The  pris- 

Dix  C.  C.  37.  oner  was  taken  before  he  had  dined,  and 

If  the  proposal  to  confess  comes  from  had  had  no  food  from  the  time  he  was  ap- 
the  prisoner,  it  seems  that  his  confession  prehended  till  after  his  confession.  Bay- 
is  admissible,  although  the  prosecutor,  in  ley,  J. ,  thought  it  deserved  coosidexation, 
consideration  of  his  doing  so,  says  he  will  whether  a  confession  so  obtained,  when 
do  all  he  can  for  him.  Upon  an  indictment  the  detention  of  the  prisoner  was  perhaps 
for  housebreaking,  it  appeared  that  the  illegal,  and  when  the  conduct  of  the  officer 
prisoner  being  in  the  shop  of  the  prose-  was  calculated  to  intimidate,  was  admis- 
cutor,  handcuffed,  some  recommendations  sible  in  evidence,  and  reserved  the  point 
to  confess  had  been,  in  the  absence  of  the  for  the  opinion  of  the  judges,  a  majority 
prosecutor,  made  to  him  by  the  person  of  whom  held  the  confession  rightly  re- 
who  had  been  left  in  charge  of  the  house;  ceived,  on  the  ground  that  no  thrKit  or 
and  the  prisoner  said,  that  if  the  handcuffs  promise  had  been  used.  R.  v,  Thomtoa, 
were  taken  off  he  would  tell  where  he  put  K.  &  M.  C.  C.  R.  27. 
the  property.  He  had  expressed  doubts  In  another  case,  R.  v,  Derring;ton,  2  C. 
whether,  if  he  told  where  the  property  was,  &  P.  418,  where  the  prisoner,  wbile  in 
he  could  rely  on  being  leniently  dealt  with,  jail,  asked  the  turnkey  if  he  would  put  a 
and,  after  the  prosecutor  came  in,  he  was  letter  into  the  post  for  him,  and,  after  his 
told  that  they  would  do  all  they  coukl  for  promising  to  do  so,  the  prisoner  gave  him 
him.  It  was  objected  that  the  statement  a  letter  addressed  to  his  father,  and  the 
was  inadmissible,  as  it  was  made  \mder  turnkey,  instead  of  putting  it  into  the  post, 
duress,  and  to  deliver  himself  from  the  gave  it  to  the  visiting  magistrates  of  the 
confinement.  Bosanquet,  J.:  ''I  do  not  jail,  who  gave  it  to  the  prosecutor;  Gar- 
think  there  is  anything  in  the  objection,  row,  B.,  held  that  the  letter  so  obtained 
but  I  will  take  a  note  of  it."  Taunton,  J.:  was  admissible  in  evidence,  and  said  be 
"  I  take  it  no  man  ever  makes  a  confes-  remembered  making  an  objection,  when 
sion  voluntarily,  without  proposing  to  at  the  bar,  to  evidence  under  the  same 
himself  in  his  own  mind  some  advantage  circumstances  before  Gould,  J.,  who  over- 
to  be  derived  from  it."    The  statement  ruled  it. 

was  received.     R.  v.  Green,  6  C.  &  P.  Upon  an  indictment  for  murder,  it  ap- 

655.  peared  that  the  prisoner,  who  was  a  boy 

In  a  case  where  M.,  the  chief  officer  of  of  the  age  of  fourteen,  was  taken  into  cus- 

the   police  at  Liverpool,   stated  that  on  tody  by  W.,  not  a  constable,  and  on  the 

the  1 8th  of  November  the  prisoner,  a  boy  same  night  was  in  the  parlor  of  the  inn,  to 

of  fourteen  years  of  age,  was  apprehended  which    he    was    taken;  several    persons, 

by  his  directions,  without  any  warrant,  be-  neighbors,  but  no  constable,  were  in  the 

tween  twelve  and  one  o'clock,  and  that  he  room,  and  had  been  asking  hdm  questions 

was  carried  to  the  police  office  about  one  about  the  children  whom  he  was  charged 

o'clock.     The  magistrates  were  then  sit-  with  drowning.     One  C,  who  was  present 

ting  at  a  very  short  distance,  and  continued  when  W.  took  the  prisoner  up,  and  who 

sitting  till  between  two  and  three,  and  till  was  not  a  constable,  stated,  "  I  told  him 

the  business  presented  to  them  was  fin-  to  kneel  down  and  tell  the  truth."    W. 

ished;  but  the  prisoner  was  not  carried  took  him  into  Adams'  parlor,  and  began 

before  them,  because  the  police  officer  was  to  question  him  how  the  children  came  10 

engaged  elsewhere.     The  officer  ordered  get  into  the  pit;  whether  they  fell  in,  or 

the    prisoner    to   Bridewell  on   his  own  were  put  in;  he  said  he  should  not  tell 

authority,  between  four  and  five  o'clock;  anything  about  it.    W.  asked  him  if  he 

arxl  between  five  and  six  o'clock  he  told  would  tell  any  one  else,  if  he  would  go  out 

the  prisoner  that,  in  consequence  of  the  of  the  parlor;  the  prisoner  said  nothing; 

falsehoods  he  had  told,  and  the  prevarica-  W.  then  went  out.     I  said  to  the  prisoner, 

ttons  he  had  made,  there  was  no  doubt  but  "  Now  kneel  you  down  by  the  side  of  me, 

he  had  set  the  premises  on  fire;  and  he  and  tell  me  the  truth."     I  believe  this  was 

therefore  asked  him  if  any  person  had  been  the  first  thing.     He  did  kneel  dowiu    I 
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said  I  was  goiqg  to  ask  him  a  very  serious  ment,  he  hoped  he  wonl^l  understand  that 

question,  aiid  I  hoped  he  would  tell  me  he  (the  chaplain)  could  offer  him  no  in- 

the  truth  in  the  presence  of  the  Almighty,  ducement,  as  it  must  he  his  own  free  and 

I  then  said,  "  Did  these  children  fall  into  voluntary  act.     The  prisoner  afterwards 

the  pit  7^    He  said  he  pushed  one  in  with  signed  a  confession  before  a  justice,  in 

one  foot,  and  the  other  with  the  other,  but  which  he  distinctly  stated  that  no  person 

not  purposely.  M.  asked  him  if  he  had  any  had  made  any  promise,  or  held  out  any 

malice  or  revenge;  he  said,  No.    Subse-  inducement  to  him  to  confess  anything, 

quently  to  this,  the  son  of  the  innkeeper  Pollock,  C.  B.,  held  that  the  confession 

stated  that  next  day  the  prisoner  said  he  was  admissible." 

would  tell  him  all  about  it.     He  neither  IndueamMit  by  FromlM  of   Immimity 

promised  nor  threatened  him.     The  pris-  from  FrotoeatioiL — See  People  v.  McCal- 

oner  then  made  a  statement  to  him,  which  lam,  103  N.' Y.   587;  People  v.   Druse, 

was  given  in  evidence.  Other  declarations  103  N.  Y.  655;  People  v,  Mondon,  103 

also  were  given  in  evidence.    An  exami-  N.  Y.  211. 

nation  of  the  prisoner,  who  could  not  Induoemont  by  Aoeeptiiig  as  SUto's  XyI- 
write,  was  put  in;  it  began,  **  W.  Wild  donoo. — If  the  accused  receives  a  promise 
being  cautioned,"  etc.,  and  the  evidence  that  he  shall  not  be  prosecuted  if  he  will 
being  read  over  to  him,  said,  '*  I  can  give  become  State's  evidence,  and  make  a  full 
no  other  account  than  I  have  already  disclosure,  and  upon  such  promise  he 
given,"  etc.  The  prisoner  having  been  makes  a  confession,  but  afterward  refuses 
found  guilty,  upon  a  case  reserved  as  to  to  testify,  the  confession  will  be  admis- 
the  admissibility  of  the  evidence,  the  sible  in  evidence  against  him.  Com.  v. 
judges  present  were  unanimous  that  the  Knapp,  10  Pick.  (Mass.)  477.  See  Lopez 
confession  was  strictly  admissible,  but  they  v.  State,  12  Tex.  App.  27;  Hamilton  v, 
much  disapproved  of  the  mode  in  which  it  People,  29  Mich.  173. 
was  obtained.  R.  v.  Wild,  R.  &  M.  C.  Where  an  intimation  is  given  that  the 
C.  452.  accused  might  be  accepted  as  State's 
"  TndiMwnont  Jiy  Oflbr  of  Pardon. — The  evidence,  but  no  promise  is  made,  his 
mere  knowledge  by  a  prisoner  of  a  hand-  confession  is  admissible.  State  v.  Squires, 
bill,  by  which  a  government  reward  and  48  N.  H.  364.  Compare  State  v.  Thomp* 
a  promise  of  pardon  are  held  out  to  any  son,  Ktrby  (Conn.),  345;  State  v.  Phelps, 
accomplice,  does  not  furnish  sufficient  Kirby  (Conn.),  282. 
grounds  for  rejecting  the  confession  of  a  Where  a  promise  is  made  that  the  ac- 
prisoner.  But  where  it  was  shown  that  cused  might  be  used  as  State's  evidence, 
the  prisoner  had  asked  to  see  any  hand-  his  confession  is  not  admissible.  State 
bill  that  might  appear,  and  one  was  ac-  v,  Johnson,  30  La.  Ann.  Pt.  H.  881; 
cordingly  shown  him,  in  which  a  promise  Thorn's  Case,  4  C.  H.  R.  (N.  Y.)  81. 
of  pardon  was  held  out  to  an  accomplice,  Xadueomoiit — Whtro  Hold  to  Havo 
upon  which  the  prisoner  said  he  saw  no  Coasod. — Although  a  confession  made 
reason  why  he  should  suffer  for  the  crime  under  the  influence  of  a  promise  or  threat 
of  another,  and  that,  as  government  had  is  inadmissible,  there  are  yet  many  cases 
offered  a  free  pardon  to  any  one  of  the  in  which  it  has  been  held  that,  notwith- 
parties  concerned  who  had  not  struck  the  standing  such  threat  or  promise  may  have 
blow,  be  would  tell  all  about  the  matter,  been  made  use  of,  the  confession  is  to  be 
andaccordingly  did  so.  Cress  well,  J.,  held  received  if  it  has  been  made  under  such 
the  confession  inadmissible,  as  it  was  circumstances  as  to  create  a  reasonable 
sufficiently  clear  that  the  prisoner  was  in-  presumption  that  the  threat  or  promise 
fluenced  by  the  offer  of  pardon.  R.  v»  had  no  influence,  or  had  ceased  to  have 
Boswell,  6  Car.  &  M.  584.  In  R.  v,  any  influence,  upon  the  mind  of  the  party. 
Blackburn.  6  Cox  Cr.  Ca.  334,  a  state-  State  v.  Guild,  10  N.,  J.  L.  163;  s.  c,  18 
ment  made  by  the  prisoner  in  a  room,  in  Am.  Dec.  404.  Thus,  if  the  impression 
which  a  large  printed  handbill,  contain-  that  a  confession  is  likely  to  benefit  him 
tng  an  offer  of  reward  and  pardon,  was  has  been  removed  from  the  mind  of  the 
lumging  up,  was  rejected  byTalfourd,  J.,  prisoner,  what  he  says  will  be  evidence 
after  consulting  with  Williams,  J.,  the  against  him,  although  he  has  been  obliged 
prisoner  appearing  to  have  the  notion  to  confess.  Where  the  prisoner,  on  be- 
that  he  would  be  admitted  as  witness  for  ing  taken  into  custody,  had  been  told  by 
the  crown.  In  R.  v.  Dingley,  i  C.  &  K.  a  person  who  came  to  assist  the  con- 
637,  the  prisoner  asked  the  chaplain  of  stable,  that  it  would  be  better  for  him  to 
the  jail  if  any  offer  of  pardon  had  been  confess,  but,  on  his  being  examined  be- 
made;  the  chaplain  said  there  had,  but  fore  the  committing  magistrate  on  the 
added  that*  if  the  prisoner  made  a  sttte-  following  day,  he  was  frequently  caa» 
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tioned  by  the  magistrate  to  say  nothing  magistrates.     The  inducement  therefore 

against  himself,  a  confession  under  these  was  at  an  end."    R.  v.  Richards,  5  C.  & 

circumstances  was  held  b^  Mr.  Justice  P.  318.                                                     , 

Bayley  to  be  clearly  admissible.  ,  R.  v.  Where  a  prisoner,  when  before  a  mag- 

Ungate,  1815;  i  Phill.  Ev.  (loth  Ed.)  414.  istrate,  stated  that  he  had  confessed  to 

So  where  it  appeared   that  a  constable  two  constables,  who  were  then  present, 

told  a  prisoner  he  might  do  himself  some  and  did  not  deny  what  the  prisoner  said, 

good   by  confessing,   and  the  prisoner  in  consequence  of  their  having  told  him 

afterwards  asked  the    magistrate    if    it  that   two  others  had  split,  and  that  he 

would  be  any  benefit  to  him  to  confess,  might  as  well,  and^that  if  he  told  all  he 

on  which  the  magistrate  said  he  would  would  be  acquitted;  and  the  magistrate 

not  say  it  would;    the  prisoner  having  told  him  that  he  need  not  say  anything 

afterwards,  on  his  way  to  prison,  made  before  him  unless  he  pleased,  and  that 

a  confession  to  another  constable,  and,  his  confession  would  do  him  no  good, 

again  in  prison,  to  another  magistrate;  but  that  he  would  be  committed  to  prison 

the  judges  unanimously  held   that  the  to  take  his  trial, — it  was  held  that  bis 

confessions  were  admissible  in  evidence,  confession  made  before  the  magistrate 

on  the  ground  that  the  magistrate's  answer  was  admissible,  as  it  could  not  be  said  to 

was  sufficient  to  efface  any  expectation  result  from  the  same  influence  as  his 

which  the  constable  might  have  raised,  confession  to  the  constables.     Rex  v. 

R.  V,  Rosier,  East,  T.  1821;  i  Phill.  Ev.  Howes,   6  C.   &   P.   404  (25  E.  C.  L. 

(loth  Ed.)  414.    A  prisoner  charged  with  R.)i   Lord  Denman,  C.  J.     A  prisoner, 

murder  was  visited  by  a  magistrate,  who  when   in  custody,  said  to  a  magistrate 

told  him  that,  if  he  was  not  the  man  who  that  he  wished  to  see  his  priest,  and 

struck  the  fatal  blow,  he  would  use  all  the  priest  stated  that,  observing  that  the 

his  endeavors  and  influence  to  prevent  prisoner  appeared  greatly  agitated,  he 

any  ill  consequences  from  falling  on  him,  said  to  him,   "The  evidence  at  t^e  in- 

if  he  would  disclose  what  he  knew  of  the  quest  was  so  clear  against  you,  there  can 

murder.     The  magistrate  wrote  to  the  be  no  doubt  you  are  the  guilty  man." 

secretary  of  state,  who  returned  answer  T^e  prisoner  then  stated  something  to 

that  mercy  could  not  be  extended  to  the  the  priest,  who  thereupon  asked  the  pris- 

prisoner;  which  answer  was  com  muni-  oner  whether  he  had  any  objection  to 

cated   to  the  prisoner,  who  afterwards  state  to  the  magistrate  what  he  had  stated 

sent  for  the  coroner,  and  desired  to  make  to  him  ?    The  prisoner  said  he  had  not, 

a  statement  to  him.     The  coroner  cau-  and  the  magistrate  being  called  tn,  the 

tioned  him,  and  added  that  no  hopes  or  prisoner  repeated .  in  his  presence  what 

promise  of  pardon  could  be  held  out  to  he  had  stated  to  the  priest.     It  was  ob- 

him.     Littledale,  J.,  ruled  that  a  confes-  jected  that  this  could  not  be  admitted; 

sion  subsequently  made  by  the  prisoner  whereupon  the  ma^strate  was  recalled, 

to  the  coroner  was  admissible;  for  that  and  stated  that,  on  the  evening  of  the  day 

the  caution  given  by  the  latter  must  be  on  which  he  had  the  said  interview  with 

taken  to  have  completely  put  an  end  to  the  prisoner,  he  cautioned  him  not  to  say 

all  the  hopes  that  had  been  held  out.     R.  anything  to  him  or  to  the  police  to  crimi- 

V,  Clewes,  4  C.  &  P.  224.     See  also  R.  nate  himself.     The  magistrate  was  then 

V,  Howes,  6  C.  &  P.  404.     A  girl  charged  allowed  to  state  what  the  prisoner  said  to 

with  poisoning  was  told  by  her  mistress  him  on  this  occasion,  which  appeared  to 

that  if  she  did  not  tell  all  about  it  that  be  in  every  respect  the  same  as  what  he 

night,  the  constable  would  be  sent  for  had  stated  in   the    previous  interview, 

next  morning  to  take  her  to  S.  (meaning  The  prisoner  was  convicted,  and  eleven 

before  the  magistrate  there);  upon  which  of  the  judges  of  Ireland  held  the  con  vie- 

the  prisoned  made  a  statement.      The  tion  right.    Bryan's  Case,  Joy,  73;  Jebb's 

next  morning  a  constable  was  sent  for,  C.  &  P.  C.  157. 

who  took  the  prisoner  into  custody,  and  Where  a  prosecutrix  said  to  her  servant- 

on  the  way  to  the  magistrate,  without  girl,  who  was  in  custody  of  a  private 

any  inducement  from  the  constable,  she  person  in  her  house  at  night,  on  a  charge 

confessed  to  him.    Bosanquet,  J.,  said:  of  administering  poison,  *' Jane,  now  you 

"  I  think  this  statement  receivable.     The  see  the  effects  of  your  wickedness;  you 

inducement  was,  that  if  she  confessed  will  be  to  go  from  here  to-morrow  mom- 

that  night  the  constable  would  not  be  sent  ing  to  Stourbridge,  to  the  magistrates, 

for,  and  she  would  not  be  taken  before  and  not  return  again;"  on  which  the  girl 

the  magistrates.     Now  she  must  have  said:  "  Sooner  than  I  will  go  from  here, 

known  when  she  made  this  statement  or  anywhere  else,  I  will  tell  the  truth;" 

that  the  constable  was  taking  her  to  the  to  which  the  protecntriz  answered,  "That 
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is  all  I  want."  A  statement  then  made  In  this  case,  upon  much  consideration, 
was  held  inadmissible.  On  the  following  '  the  rule  was  stated  to  be  that,  although 
morning  a  constable  came  to  the  house,  an  original  confession  may  have  been 
and  while  there,  without  giving  her  any  obtains!  by  improper  means,  yet  subse- 
cantioo,  said  to  the  girl,  *'  My  dear  girl,  quent  confessions  of  the  same  or  of  like 
where  did  you  get  the  stu£f  from  that  you  facts  may  be  admitted,  if  the  court  be- 
put  in  the  tea  and  coffee  ?'*  It  was  held  lieves.  from  the  length  of  time  interven- 
that  what  was  then  said  must  be  consid-  ing,  or  from  proper  warning  of  the  con- 
ered  as  being  under  the  influence  of  what  sequences  of  confession,  or  from  other 
was  said  the  night  before,  because  she  circumstances,  that  the  delusive  hopes  or 
was  still  in  the  house,  and  still  in  the  fears,  under  the  influence  of  which  the 
hopes  that  she  might  not  be  taken  before  original  confession  was  obtained,  were 
the  magistrates.  The  constable  after-  entirely  dispelled.  State  v.  Guild,  lo  N. 
wards  took  her  to  Stourbridge,  and  while  J.  L.  163;  s.  c,  18  Am.  Dec.  404.  In 
on  the  way  thither  she  made  a  statement,  the  absence  of  any  such  circumstances, 
without  any  caution  having  been  given,  the  influence  of  the  motives  proved  to 
or  any  inducement  having  been  held  out  have  been  offered  will  be  presumed  to 
to  her,  and  this  was  held  admissible,  be-  continue,  and  to  have  produced  the  con- 
cause  the  only  hope  was  that  she  should  fession,  unless  the  contrary  is  shown  by 
not  be  taken  away  from  the  house,  and  clear  evidence,  and  the  confession  will 
this  must  have  been  at  an  end  when  she  therefore  be  rejected.  State  v.  Roberts, 
was  taken  away  by  the  constable.  Rex  i  Dev.  (N.  Car.)  259. 
V,  Jane  Griffiths,  MSS.;  s.  c,  but  not  so  laduoemsiit— Where  Held  Hot  to  HaT« 
fully  reported.  Rex  v,  Rfchards,  5  C.  &  Ceaied. — It  is  said  by  Mr.  Justice  Buller 
P.  3x3.  that  there  must  be  very  strong  evidence 
Prisoners  were  taken  into  custody  on  of  an  explicit  warning  not  to  rely  on  any 
the  1st  of  October,  and  on  that  day  expected  favor,  and  that  it  ought  most 
the  prosecutor  frequently  told  them  it  clearly  to  appear  that  the  prisoner  thor- 
would  be  better  for  them  to  confess,  oughly  understood  such  warning  before 
They  were  taken  before  a  magistrate  on  his  subsequent  confession  can  be  given 
the  3d,  when  they  were  told  that  they  in  evidence.  2  East  P.  C.  658.  In  the 
were  not  bound  to  say  anything,  but  what  following  case  the  warning  was  not  con- 
they  did  say  would  be  taken  down,  and  sidered  sufficient.  A  confession  having 
used  against  them  on  their  trials.  They  been  improperly  obtained  by  giving  the 
each  made  a  statement.  It  was  con-  prisoner  two  glasses  of  gin,  the  officer  to 
tended  that,  as  the  prosecutor  did  not  tell  whom  it  had  been  made  read  it  over  to 
them  it  #ouId  be  better  to  confess  to  him,  the  prisoner  before  a  magistrate,  who 
bnt  generally,  that  it  would  be  better  to  told  the  prisoner  that  the  offence  imputed 
confess,  the  confessions  to  the  magistrate  to  him  affected  his  life,  and  that  a  con- 
might  be  produced  by  that  inducemenL  fession  niight  do  him  harm.  The  pris- 
Uttledale,  J. :  *'  It  appears  to  me  that  oner  said  that  what  had  been  read  to  him 
the  examinations  may  be  read.  If  I  was  the  truth,  and  signed  the  papers, 
could  see  that  the  influence  was  continu-  Best,  J.,  considered  the  second  confes- 
ing,  I  should  not  allow  them  to  be  read,  sion,  as  well  as  the  first,  inadmissible; 
but  two  days  elapsed  between  the  prom-  and  said  that  had  the  magistrate  known 
ise  and  the  confession.  If  the  prisoners  that  the  officer  had  given  the  prisoner 
bad  gone  before  the  magistrate  the  same  gin,  he  would,  no  doubt,  have  told  the 
day,  I  should  have  thought  that  the  in-  prisoner  that  what  he  had  already  said 
lluence  was  continuing.  I  think  that  it  could  not  be  given  in  evidence  against 
would  make  no  difference  that  the  prom-  him;  and  that  it  was  for  him  to  consider 
ise  was  made  by  one  person,  but  the  con-  whether  he  would  make  a  second  confes- 
fesston  to  another."  R.  v,  Nicholls,  Mon-  sion.  If  the  prisoner  had  been  told  this, 
month  Spr.  Ass.  1830;  s.  c,  3  Russ.  on  what  he  afterwards  said  would  have  been 
Cr.  (9th  Am.  Ed.)  385.  And  where  the  evidence  against  him;  but  for  want  of 
prisoner  had  been  induced  by  promises  this  information  he  might  think  that  he 
of  favor  to  make  a  confession,  which  could  not  make  his  case  worse  than  he 
was  for  that  cause  excluded,  but  about  had  already  made  it,  and  under  this  im- 
five  months  afterwards,  and  after  having  pression  might  sign  the  confession  before 
been  solemnly  warned  by  two  magistrates  the  magistrate.  R.  v.  Sexton,  Chetw. 
that  be  must  expect  death,  and  prepare  Bum.  Just.  tit.  Confessions.  So  where 
to  meet  it,  he  a|psin  made  a  full  confes-  the  committing  magistrate  told  the  pris- 
sion,  this  latter  confession  was  admitted  oner  that  if  he  would  make  a  confession 
in  evidence.  State  v.  Guild,  10  N.  J.  L.  he  would  do  all  he  could  for  him,  and  no 
163;  8.  c,  18  Am.  Dec.  404.  confession  was  then  made,  but  after  his 
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committal  the  priioner  made  a  statement  meni  similar  in  effect  to  tbe  one  he 

to  the  lurakey,  who  held  out  no  induce-  made  bctore.   The  constable  used  ne 

ment  and  gave   no   caution,   Parlie,  J.,  promise  nor  threat  to  induce  the  pris 

said  he  thought  the  evidence  ought  not  to  sajr  anything,  but  did  not  caution 

to  be  reccircd  after  what  the  committing  and  it  was  not  more  than  five  mil 

magistrate  had  said  to  the  prisoner,  more  after  he  received  the   prisoner   inti 

especially  u  tbe  turnkc;  had  not  given  charge  thai  the  prisoner  made  the  t 

any  caution.     R.  v.  Cooper,  j  C.  &  P.  ment.   The  constable  was  not  aware 

535.  the  overlooker  bod  held  out  any  inc 

A  prisoner  had  made  a  confession  to  ment.  and  the  overlooker  was  not  ; 

one  of  the  prosecutors  in  a  charge  of  lar-  ent  when  the  statement  was  made. 

ceny,  which,  it  was  admitted,  could  not  tcson,  J.,  rejected  the  second  confes 

be  received  In  evidence  on   account  of  saying,  "There  ought  to  be  strong 

what  had  passed   between   tbe  prissner  dence  to  show  thai  the  impression  u 

and  H  constable  who  had  her  in  charge,  which  the  first  confession  was  made 

In  the  afternoon  of  the  same  day  another  afterwards  removed   before  the   sci 

of  the  prosecutors  went  to  the  prisoner's  confession   can   be    received.     I    ai 

house  and  entered  into  conversation  with  opinion   in   this  case   that   the   pris 

her  about  the  stolen  property,  when  she  must  be  considered  to  have  made 

repeated  the  confession  she  had  made  in  second  confession  under  the  same  i 

the  morning,  but  00  promise  or  menace  encc  as  he  made  the  first:  tbe  interv 

was  on  this  occasion   held  out   to  her.  time  being  too  short  to  allow  of  the 

Taunton,  J.,  said  that   the  second  con-  position  that  it  was  tbe  result  at  r< 

fession  was  not  receivable,  it  being  im-  tion  and  voluntary  determination." 

possible  to  say  that  it  was  not  induced  by  v.  Sherrington,  a  Lewin  C.  C.   la}. 

the  promise  which  tbe  constable  made  to  female  servant  being  suspected  of  s 

tbe  prisoner  in  the  moraiog.     R.  v.  Hey-  Ing  money,  her  mistress,  on  a  Moa 

neli.  2  Lewin  C.  C.  133.  told  her  that  she  would  forgive  ber  ii 

The  prisoner,   who   was   Indicted   (or  told  ber  the  truth.     On  the  Tuesday 

murder,  worked  at  a  colliery,  and  some  was  taken  before  a  magistrate,  anc 

suspicion  having  fallen   upon   him,  the  .one    appearing    against    ber,    was 

overlooker  charged  him  with  the  murder,  charged..     On    the    Wednesday,    fa 

The  prisoner  denied  having  been  near  again   apprehended,  tbe  superinten 

the    place.      Presently    the    overlooker  of  police  went  with  her  mistress   te 

called  his  attention  to  certain  statements  Bridewell,  and  told  her,  in  tbe  pres 

made  by  his  wife  and  sister  which  were  of  ber  mistress,  that  she  "  was  not  tx 

inconsistent   with    his  own.   and   added  to  say  anylhing  unless  she   liked; 

!hat   there  was  no  doubt  he  would   be  that  if  she  bad  anything  to  say,  her 

ound  guilty:  it  would  be  better  for  him  tress  would  hear  her;"  but  (not  knoi 

if  he  would  confess.     A  constable  then  that  her  mistress  bad  promised  to  [01 

came  in  and  said  to  the  overlooker,  in  a.  her)  he  did  not  tell  her  that  if  she  r 

tone  loud  enough  for  the  prisoner  toliear,  a  statement  it  might  be  given  in  evid 

"  Robert,  do  not  make  bim  any  prom-  against  her:     The  prisoner  then  ma 

iies."     The  prisoner  then  made  a  con-  statement.     Patteson,  J.,  held  that 

fession.     Patteson,  J.,  on  the   evidence  statement   was    not    receivable    in 

being  tendered,  said,  "That  will  not  do.  dence,   as  the  promise  of  the   mis 

The  constable  ought  to  have  done  some-  must  be  considered  as  still  operalin 

thing  to  remove  tbe  impression  from  the  the  prisoner's  mind  at  the  time  ol 

prisoner's  mind."     It  was  then   further  statement;  but  that  if  tbe  mistress 

proved  that  tbe  overlooker,  in  about  ten  not  been  then  present  it  might  have 

-    mioutes  after  the  above  confession,  de-  otherwise.     R.  v.  Hewitt,   i  Car.  i 

Itvered  the  prisoner  to  another  constable,  534.     See  also  R.  v.  Rue,  13  Cox  ( 

and  that,   when  the  latter   received  the  2og;  Moore  v.  Commonwealth,  a  1 

prisoner,  the  overlooker  told  him  (but  (Va.),  701. 

not  in  tbe  prisoner's  hearing)  that  the  Where  inducements  were  held  ot 

prisoner  had  confessed.     This  constable  a  police  officer,  and  upon  the  next 

took  the  prisoner  to  his  house,  and  there  the  accused  confessed  to  another  ol 

said,   "1  believe  Sherrington  has  mur-  held,  that  a   refusal   to  charge  thai 

dered  a  man  In  a  brutal  manner."     Tbe  jury  should  give  no  weight  to  tbe 

wife  and  brother  ol   the  prisoner  were  fession  if  thef  thought  it  was  ma< 

there,  and  they  said  to  the    prisoner,  a  result  of  such  inducement^  wa: 

"What  made  thee  go  near  the  cabin?"  error.     Com.  v.  Cullen,   iii  Mass, 

The  prisoner  ig  antirer  made  a  state-  See  Hopt  v.  U.  S.,  no  U.  5.  574. 
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5.  Confesiions  Obtained  by  Artifloe  or  Deception. — A  confession  pro- 
cured by  artifice  is  not  for  that  reason  inadmissible,  unless  the 
artifice  used  was  calculated  to  produce  an  untrue  confession.^ 

6.  Faotfl  Ascertained  in  Conieqnence  of.  Inadmistible  Confessions. — 
Although  a  confession  may  have  been  made  under  the  influence  of 
threats  or  promises,  yet  evidence  of  any  facts  which  were  ascer- 
tained in  consequence  of  such  confession  is  competent.^ 

1.  State  V.   Fredericks,   85   Mo.   145;  observation  for  me,  upon  the  weight  that 

State  V.  Hopkirk,  84  Mo.  278;  Whar.  Cr.  ought  to  attach  to  this  statement  when  it 

Ev.  g  670;  Stete  V.  Phelps,  74  Mo.  128;  is  considered  by  the  jury."    R.  v»  Spils- 

Stale  V.   Jones.    54  Mo.  478;   State   v.  bury,  7  C.  &  P.  187, 

Staley,  14  Minn,  ids;  Price  v.  State,  18  A  confession  made  under  the  influence 

Ohio  St  418;  People  v.  McMahon,  15  N.  of  the  promise  of  some  collateral  boon  or 

Y.  391:  Balbo  V,  People,  80  N.  Y.  484;  benefit  is  admissible,  where  no  hope  or 

Com.  tf.   Hanlon,   3   Brews.  (Pa.)  461;  fear  is  induced  in  respect  to  the  particular 

King  V,  State,  40  Ala.  314.  criminal  charge.     State  v.  Hopkirk,  84 

In  cases  of  this  sort.  "  The  real  ques-  Mo.  278. 

tion  (as  said  by  Keating.  J  ,  in  Reg.  v.  A  confession  not  induced  by  promises 

Reason,    12    Cox    Cr.    Cases,   228)    is,  or  threats  is  admissible  in  evidence,  not- 

whether  there  has  been  any  threat  or  withstanding  it  was  obtained  by  artifice 

promise  of  such  a  nature  that  the  prisoner  practised  upon  the  prisoner  by  the  officer 

would  be  likely  to  tell  an  untruth  from  having  him  in  charge,  and  when  properly 

fear  of  the  threat,  or  hope  of  profit  from  corroborated  will  sustain  a  conviction, 

the  promise."  State  v.  Phelps,  74  Mo.  128. 

Where^a'  confession  has  been  obtained  Confidential  communications  made  by 

by  artifice  or  deception,  but  without  the  a  prisoner  in  reliance  upon  the  supposed 

use  of  promises  or  threats,  it  is  admissi-  relation  of  attorney  and  client  are  not 

ble.    Thus  it  has  been  held  that  it  is  no  admissible  in  evidence;  but  such  com- 

objection  that  the  confession  was  made  munications  are  admissible  if  made  in  the 

under  a  mistaken  supposition  that  some  presence  of  others.     People  v.  Barker, 

of  the  prisoner's  accomplices  were  in  27  N.  Westn.  Rep.  (Mich.)  539. 

custody,  and  even  though  some  artifice  Where  a  fellow- prisoner  was  placed  in 

has  been  used  to  draw  him  into  that  the  cell  with  the  accused  for  the  purpose 

supposition.    R.  v.  Burley,  East.  T.  1818;  of  obtaining  a  confession.  heU^  that  such 

I  Phill.  Ev.  (loth  Ed.)  413.     Where  a  confession    was    admissible.      C^om.    v, 

prisoner  asked  the  turnkey  if  he  would  Hanlon,  3  Brews.  (Pa.)  461. 

put  a  letter  in  the  post,  and  on  receiving  8.  3  Russ.  on  Cr.  (9th  Am.  Ed.)  421; 

a  promise  that  he  wotild  do  so.  gave  him  Duflfy  v.  People,  26  N.  Y.  588;  Jackson's 

the  letter,   which  was  detained  by  the  Case,   i  C.   H.   R.  (N.  Y.)  28;   Stage's 

turnkey  and  given  in  evidence  as  a  con-  Case,  5  C.  H.  R.  (N.  Y.)  177;  Teachout 

fession  at  the  trial,  Garrow.  B.,  received  v.  People,  41  N.  Y.  7;  Com.  v.  Knapp,  9 

the  evidence.     R.  v.  Derrington,  2  C.  &  Pick.  (Mass.)  496;  s.  c,  20  Am.  Dec.  491; 

P.  418.    So  where  a  person  took*  an  oath  Frederick  v.  State,  3  W.  Va.  695;  Gates 

that   be  would  not  mention  what  the  v.  People,  14  III.  433:  State  v.  Garrett, 

prisoner  told  him.     R.  v.  Shaw.  6  C.  &  71  N.  Car.  85;  State  v,  Graham,  74   N. 

P.  373.    And  where  a  witness  promised  Car.  646;   s.  c,   i   Am.   Cr.   Rep.   182; 

that  what  the  prisoner  said  should  go  no  State  v.  Cowan,  7  Ired.  (N.  Car.)  239; 

further.     R,  v.  Thomas,  7  C.  &  P.  345.  State  v.  Vaigneur,  5  Rich.  (S.  Car.)  391; 

It  appeared  that  one  of  the  prisoners  had  State  v.  Motley,  7  Rich.  (S.  Car.)  327; 

made  a  statement  to  a  constable  in  whose  State  v.  Crank,  2  Bailey  (S.  Car.).  67; 

custody  he  was,  but  that  he  was  drunk  at  Jordan  v.  State,  32  Miss.  382;  Sarah  v. 

the  time;  and  it  was  imputed  that  the  State,  28  Ga.  576;  Murphy  v.  State,  63 

constable  had  given  him  liquor  to  cause  Ala.  i;  Mountain  v.  State,  40  Ala.  344; 

him  to  be  so.     On  its  being  objected  that  Jane  v.  Commonwealth,  2  Mete.  (Ky.)  30; 

what  a  pfisoner  said  under  such  circum-  Deathridge  v.  State,  i  Sneed  (Tenn.),  75; 

stances  was  not  receivable  in  evidence,  White  v.  State,  3   Heisk.   (Tenn.)  338; 

(^leridge,  J.,  said,   "  I  am  of  opinion  Elizabeth  v.  State,  27  Tex.  329;  Selvidge 

that  a  statement  made    by  a  prisoner  v.  State,  30  Tex.  60;  Greer  v.  State,  31 

while   he  was  drunk    is  not  therefore  Tex.  129;  People  v.  Kelly,  47  Cal.  125; 

inadmissible;  it  must  either  be  obtained  People  v,  Jones,  32  Cal.  80;  People  v, 

by  hope  or    fear.      This    is  matter  of  Ah  Ki,  20  Cal.  177;  People  v.  Hoy  Yen, 
3  C.  of  L.— 31                                4&i 
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7.  8a1>MC[iieiit  Confeieioai. — Although  an  original  confessioi 
.ve  been  obtained  by  improper  means,  subsequent  confessi 
e  same  or  of  like  facts  may  be  admitted,  if  the  court  be 
jm  the  length  of  time  intervening,  from  proper  warning  i 
nsequences  of  confession,  or  from  other  circumstances,  th 
lusive  hopes  or  feari  under  the  influence  of  which  the  oi 
IS  obtained  were  entirely  dispelled.^ 

6.  Evidenoe  Only  Against  the  Partial  Making  Them. — A  conf 
only  evidence  against  the  party  making  it,  and  cannot  bi 
:ain5t  others.  If  an  inducement  be  held  out  to  one  priso 
ike  a  statement  which  implicates  another  prisoner,  such 
ent  is  inadmissible;  for  it  can  only  be  used  as  evidence  a 
e  prisoner  who  made  it,  and  then  it  is  evidence  obtained 
ducement.* 

Cal.  176:  R.  i;.  Gould,  q  C.  &  P.  364;  c,  18  Am,  Dec.  404;  Vevet  v.  Sta 

V.  Griffin,  Russ.  &  Ry.  151.  &  M.  (Miss.)  31 :  Simon  f.  State, : 

iVhen  a  confession  ill  itself  inadmissible  636:   State  v.  Clarissa,  it  Ala.  5 

ds  to  the  a»ceri&innient  o(  a  fact  ad-  v.  Slate,  33  Ala.  560;  Jo«  v.  Slate, 

Bsible   and   material   in   the   case,    so  433;    Com.  i>.   Knapp.   10  Pkk. 

Lch  of  such  confession  a9  relates  strictly  477;  State  v.  Carr.  37  Vt.   191;  V 

the  fact  may  be  received.      State  1;.  People.  3  Hill(N".  Y.),3g5;  State* 

igneur,  5  Rich.  (S.  Car.)  391;  Stale  v.  10  N.  J.  L.   163;  b.  c,  t8  Am.  D 

Jtley,  7   Rich,  (S.  Cat.)  327;  Dufly  v.  Com.  v.  Harman.  4  Pa.  St.  269; 

oplc.  36  N.  Y.  56S;  Com.  V.  Knapp,  g  v.  Common  wealth,  3   Leigh  (Va 

:k.  (Mass.)  496:  s.  c.  so  Am.  Dec.  491 ;  Stale  i-.  Lowhorne,  66  N.  Car.  53! 

ros  V.  Sutc,  64  Pa.  Si.  300;  Fredericlt  v.  Gregory,  5  Jones  (N.  Car,),  31; 

State,  3  W.  Va.  695;  State  v.  Cirrett,  v.  Roberts,  i  Dev.  (N.  Car,)a59; 

N.  Car.  S5:  Murphy  v.  State,  63  Ala.  State.  33  Ark.  336;  Stale  v.  joncs, 

Belote  V.  State.  36  Miss.  96:  Masgey  478;  Walker  v.  State,  7  Tex.  A[ 

State.  10  Tex.  App.  64;;  Clemons  v.  Stale  v.  Hash,  13  La.  Ann.  89s: 

lie,  d  Lea  (Tcnn.),  33;  People  v.  Hoy  v.  Jim  Ti,  33  Cal.  60;  Beery  r.  1 

n,  34  Cal.  176;  Beery  v.  U.  S..  3  Colo.  Colo.  i96;   U.  S.  v.  Charles.  2  Or; 

1;  U.  S.  V,  Richard,  3  Cranch   C.   C.  C.   76;  U.  S.  v.   Kuril,  4  Cranct 

l.  6S2.      Compart  State  ji.    Frailer,  ( 

The  prisoner  was  charged  with  siealing  (Tenn.)  539;  McAdory  t.   State,  ( 

which  was  a  Bank  of  England  note  for  The  presumption  is  that  the  In 

:   pounds,  and   the   other  a   Reading  of  the  threats  or  promises  contini 

ik-note  for  the  like  sum.     The  prose-  such   presumptions   must   be  ovi 

or  had  told  the  prisoner  ihai  he  had  Com.   v.   Knapp,   10  Pick.  (Mas; 

ter  confess.     Chambre,  J.,  held  that.  Com.   f.    Taylor,  5  Cush.   (Mas: 

lough   the   prosecutor   could   not    be  Brownhas's  Case,  4  C.  H.  R.  (N.  ' 

)wed  to  prove  a  confession  made  afier  Stage's    Case,    5    C.   H.   R.  (N.   1 

t  admonition,  he  might  be  permitted  MiUigan's  Case,  6  C.  H.   R.  <N. 

fiveevidence  that  the  prisoner  brought ,  Stale  w.  Guild,  10  N.  J.  L,  163;  ! 

lim  aguineaanda  live. pound  Reading  Am.   Dec.  404;  Com.  v.   Harman 

ik-noie.    which    be    gave   up    to   the  St,  369;    Thompson  v.  Common 

eeculor  as  the  guinea  and  one  of  the  30  Gran.  (Va.)  734;  State  v.   ¥v 

es   that  had   been  stolen  from  him.  Jones  (N.   Car.).  4781   State  v.  B 

e  note  thus  produced  the  prosecutor  i  Dev.  (N.  Car.)  359;  State  v,  Di 

lid  not  identify  otherwise  than  by  its  N.  Car.  593;  Whaley  v.  State.  11  C 

responding  with  the  stolen  note  in  the  Simon  v.  State.  36  Miss.  636;   P< 

a  for  which  it  was  given,  and  in  being  Slate,  4  S.  &  M.  (Miss.)  31;  Van 

ole  of  the  same  bank.     Upon  a  case  v.  State,  34  Miss.  511.  Stale  v.  H 

erved,   the    majority    of    the    judges  La.   Ann,   S95;    Stale   v.   Chamb 

«ed  with  Chambre,  J.,  in  thinking  the  Iowa,  179:  Stale  v.  Jones.  54  Mo. 

iviction  right  and  the  evidence  admis-  i.  3  Russ.  on  Or.  (9th  Am,  EJ 

le.     R.  V.  Griffin,  Russ.  &  Ry,  115.  431;  Roscoe's  Cr.  Ev.(ioth  Ed)  5 

.,  Slate  V.  Guild,   10  N.  J.  L.  163;  s.  pie  v.  Whipple,  9  Cow.  (N.  Y.)  707 
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p.  Koapp,  9  Pick.  (Mass.)  496;  Com.  v,  the  whole  of  the  confession,  whether  ver- 

Thonopson,  99  Mass.  444;  Fife  v.  Com-  bal  or  written,  ought  to  be  presented  to 

moDwealth,  29  Pa.  St.  429;  State  v,  Ful-  the  jury,  not  omitting  the  names.    Parke, 

ler,  39  Vt.  74;  State  v.  Oodson,  16  S.  Car.  B.,  thought  otherwise.  See  R.  v,  Fletcher, 

453;    Blackman  v.   State,   36  Ala.    295;  4  C.  &  P.  250.  and  R.  v.  Clewes,  4  C.  &  P. 

Gore  V,  State,  58  Ala.   391;   Smith   v.  221, 'where  Littledale,  J.,  says  that  he 

State,  9  Ala.  990;  Morrison  v.  State,  5  had  formed  his  opinion  after  much  con- 

Ohioi  438 ;  Lowe  v,  Boteler,  4  H.  &  McH.  sider^tion. 

(Md.)  346;  s.  c,  I  Am.  Dec.  410;  State  The  confession  of  the  principal  is  not 
V.  Weasel,  30  La.  Ann.  Pt.  IL  919;  Ake  admissible  in  evidence  to  prove  his  guilt, 
v.  State,  30  Tex.  466;  Spencer  v.  State,  upon  an  indictment  against  the  accessory. 
31  Yex,  64;  Priest  v.  State,  10  Neb.  393;  One  Turner  was  indicted  for  receiving 
U.  S.  V.  Douglass,  2  Blatchf.  (U.  S.)  207;  sixty  sovereigns,  etc.,  bjr  one  Sarah  Rich, 
U.  S.  9.  White,  5  Cranch  C.  C.  38;  U.  S.  then  lately  before  feloniously  stolen.  To 
V.  Miller,  4  Cranch  C.  C.  104;  U.  S.  v,  establish  the  larceny  by  Rich,  the  counsel 
McMahon,  4  Cranch  C.  C.  573.  for  the  prosecution  proposed  to  prove  a 
It  is  quite  settled,  generally,  that  a  confession  by  her,  made  before  a  magis- 
confession  is  only  evidence  against  th«  trate  in  the  presence  of  the  prisoner,  in 
party  making  it,  and  cannot  be  used  which  she  stated  various  facts,  implicat- 
against  others.  With  respect 'to  con-  ing  herself  and  others,  as  well  as  the  pris- 
spiracy,  there  is  some  obscurity  on  this  oner.  Patteson,  J.,  refused  to  receive  as 
subject,  which  will  be  fouifd  discussed  in  evidence  anything  which  was  said  by  Sa- 
the  article  relating  to  that  offence,  post  rah  Rich  respecting  the  prisoner,  but  ad- 
In  general,  where  the  conspiracy  is  mitted  what  she  had  said  respecting  her- 
proved,  the  admissions  concerning  the  self.  The  prisoner  was  convicted.  Hav- 
common  object  are  admissible.  Lee  v,  ing  afterwards  learned  that  a  case  had 
Lamprey,  43  N.  H.  13;  State  t/.  Thibeau,  occurred  before  Mr.  Baron  Wood,  at 
30  Vt.  100;  Com.  V.  Waterman,  122  Mass.  York,  where  two  persons  were  indicted 
43;  Com.  V.  Brown,  14  Gray  (Mass.),  419;  together,  one  for  stealing  and  the  other 
Kelley  V.  People,  55  N.  Y.  565;  s.  c,  14  for  receiving,  in  which  the  principal 
Apa.  Rep.  342;  Adams  v.  Davidson,  10  pleaded  guilty  and  the  receiver  not 
N.  Y.  309;  Benham  v,  Cary,  it  Wend,  guilty,  and  that  Mr.  Qaron  Wood  refused 
(N.  Y.)  83;  Crar^  v.  Sprague,  12  Wend,  to  allow  the  plea  of  guilty,  to  establish 
(N.  Y.)  41;  s.  c,  27  Am.  Dec.  no;  the  fact  of  the  stealing  by  the  ptincipal, 
Ormsby  v.  People,  53  N.  Y.  472;  Kehoe  as  against  the  receiver,  Patteson,  J., 
y.  Commonwealth,  85  Pa.  St.  127;  Kim-  thought  it  proper  to  refer  to  the  judges 
mell  V,  Geeting,  2  Grant  (Pa:),  125;  Price  the  question,  *'  Whether  he  was  right  in 
V.  Junkin,  4  Watts  (Pa.),  85;  s.  c,  28  admitting  the  confession  of  Sarah  Rich 
Am.  Dec.  685;  Hclser  v.  McGrath,  58  in  the  present  case?"  All  ihe  judges 
Pa.  St.  458;  McDowell  v,  Rissel,  37  Pa.  having  met  (except  Lord  Lyndhurst,  C. 
Sl  164;  Peterson  v,  Speer,  29  Pa.  St.  479;  B.,  and  Taunton,  J.),  they  were  unani- 
Evans  v,  Matson,  56  Pa.  St.  54*;  Reiten-  mously  of  opinion  that^arah  Rich's  con- 
bach  V.  Reitenbach,  I  Rawie  (Pa.),  362;  fession  was  no  evidence  against  the  pris- 
s.  c.  18  Am.  Dec.  638;  Clawson  v.  State,  oner,  and  the  conviction  was  held  wrong. 
14  Ohio  St.  234;  Preston  v.  Bowers,  13  R.  v.  Turner,  Moody  C.  C.  347.  In  R. 
Ohio  St.  i;  Williams  v.  State,  47  Ind.  568;  v.  Cox,  i  F.  &  F.  90,  Crowder,  J.,  ad- 
Hamilton  v.  People,  29  Mich.  195;  State  z/.  mitted,  on  the  trial  of  the  receiver,  the 
N^h,  7  Iowa,  347;  State  v.  Ross,  29  Mo.  cdnfession  of  the  thief  made  in  the  re- 
32;  State  V,  Daubert,  42  Mo.  239;  Peo-  ceiver's  presence  as  evidence  of  the  fact 
pie  V.  Getger,  49  Cal.  643;  Clinton  v,  of  stealing.  Sed  qu.  Where  the  coun- 
Estes,  20  Ark.  216;  Loggins  r.  State,  sel  for  the  prosecution  opened  no  case 
8  Tex.  App.  434;  State  v.  Jackson,  29  against  one  of  two  prisoners,  and  was 
La.  Ann.  354;  Smith  v.  State,  52  Ala.  about  to  detail  to  the  jury  certain  state-  ^ 
407;  Garrard  v.  State.  50  Miss.  147;  Lin-  ments  made  by  that  prisoner^  Pollock, 
coin  V.  Claflin.  7  Wall.  (U.  S.)  132;  U.  S.  C.  B.,  interposed,  saying  that  those 
V.  McKee,  3  Dill.  (U.  S.)  546.  But  a  dif-  statements  ought  not  to  be  repeated 
ficulty  occurs  where  a  confession  by  one  merely  because  the  prisoners  were  jointly 
prisoner  is  given  in  evidence,  which  im-  charged,  and  that  the  proper  course 
plicates  the  other  prisoners  by  name,  as  would  be  to  take  an  acquittal,  and  exam- 
to  the  propriety  of  suffering  those  names  tne  such  prisoner  as  a  witness.  R.  v. 
to  be  mentioned  to  the  jury.  Several  Gardner,  9  Cox  C.  C.  332. 
cases  are  collected  in  i  Lewin  C.  C.  107,  Upon  an  indictment  for  murder,  against 
which  show  that  Littledale,  J.,  Alderson,^  a  man  and  woman,  it  appeared  that  a  wo- 
B.,  aod  Deninan,  C.  J.,  considered  that  man  who  was  placed  by  the  constatile  with 

468 


UmM  ObUlMd  by  CONFESSIONS.  QnMtioiiiic  AimJ 

Confesnont  Obtained  by  ftaMtioiiing  Admiwible. — A  confe 
mtssible  in  evidence  where  it  has  been  elicited  by  ques 
1/  a  person  in  authority.  At  common  law  no  examinatit 
Lccused  was  permitted,  but  such  examination  was  perm 
le  statutes  of  Philip  and  Mary.  The  main  features  of  'l 
tes  have  been  adopted  in  many  of  the  States.* 

lale  prisoner,  whitsE  he  nenl  to  the  West  v.  State,  76  Ala.  96;  Snow  c 

t,   10   prevent   her   laying   violent  58  Ala,  372.  ^ 

upon  herself,  and  Co  prcveni  her         Confessions  of  an  accomplice,  m 

[oinfc  away,  told  her  'o  'he  efiect  the  presence  of  the  accused  and  as: 

she  had  better  tell  the  ttulh,  or  it  to  by  him,  are  admissible  againsi 

lie  upon  her,  and  the  man  would  Com.  v.  CM.  ai  Pick.  (Mass.)  515. 
e,"     Parke,  J.  (after  consulting       1.  1  GteeaL  00  Ev,  (14th  Ed.) 

m.  J.),  said;   ''As  Ibis  declaralion  Wbar.  Cr.  Ev.  (gih  Ed.)  g666:  Pco 

female  priso^ier  can  only  legLti-  '  Restel!,  3   Hill  (K.   Y.),  289;  Peo 

■  be  received  io  evidence  to  affect  Smith^i  Wheel.  C.  C.  (N.  Y.)  54; 

d  no  one  else,  we  think  that  it  is  v.  Cowan,  7  Ired.  (N.  Car.)  339:  Si 

ceivable,  as  it  was  made  after  an  Kirby.  i  Strob.  (S.  Car.)  37S;  Car 

ment  held  out  by  a   person  who  Stale,  13  All.  aS;  Stale  v.  McLau 

er   in   custody.     If  it  were  to   t>e  44  Iowa,  83;  Wolf  v.  CommonweaJ 

t  all,  it  could  only  be  used  to  criml-  Grail.  (Vo.)  B33. 
:r;  and  then  it  would  be  evidence         Unless  a  prisoner  comprehend 

m1  CO  criminate  her  by  means  of  an  rights  fully,  and  is  informed  by  the 

meat."     R.   v.   Enock,  5  C.  &  P.  that  his  refusal  to  answer  the  que 
[iropounded  could  not  prejudice  his 

confession  of  one  of  the  defend-  or  be  construed  as  an  evidence  of 

nplicating  himself  and  others,   is  any  responsive  confessions,  implii 

lent  Evidence  ^g^ainst  himself,  and  him   in.  the  crime  charged,  must  1 

be  proved  as  made,  including  the  earded  as   involuntary.     Whar.  Ci 

of  his  confederates  as  stated  by  M  668-^;  Staten.  Ro«e,  74  N.  C. 

le  jury  being  instructed  that  it  u  GreenI,  Ev.  g  zi;.  note  4;  Rex  v.  Gt 

ce    only,  against    the    party   who  5  C.  &  P.  313;  Murphy  ti.  State,  6; 

the  confession.     State  v.  Dodson,  i;  Kelly  v.  Stale,  73  Ala.  344.     See 

'.M.  453;  Stale  V.  Fuller,  39  Vl.  74;  v.  Matthews,  66  N.  Car.   106:  Pe 

'.  Workman,  i;  S.  Car.  541.  State,  4  S.  &  M.  (Miss.)  31;  Van  1 

|p  agreement  with  proper  authority,  v.  Stale,  34  Miss.  513;  Dick  v.  Sea 

:tfi  eriminU  not  in  custody  made  Miss.  S93. 

ssion  to  secure  his  own  immunity         It  was  formerly  held  that  if  a  pr! 

dilion  tbV  be  would  testify  against  were  told   that  what   he  said  wou 

:omplices,  and  he  afterwards   re-  used  for  him  or  against  htm  at  his 

to  testify,   the  confession   is  evi-  his  statement  was  inadmissible.     A 

igalnst  himself  if  it  be  shown  that  oner,  when  before  a  mag[iscrate.  wa 

made  freely  and  without  compuf-  by  the  magistrate's  clerk  not  to  say 

If,   however,   he  was   in   custody  thing  to  prejudice  himself,  "aswh 

ie  made  the  confession,  there  must  said  would  be  taken  down,  and  not 

y  be  a  showing  that  it  was  made  used  for  him  or  against  him  at  bis  t 

ind  without  compulsion  or  persua-  .  Coleridge,  J.:   "This  is  an  inducei 

lut  also  that  it  was  made  volun-  and  it  was  held  out  by  a  person  i 

fief-  he  was  cautioned  that  it  might  thority.     I  am  of  opinion  Ibal  the  pi 

1  against  him  in  case  he  should  re-  er's  statement  cannot  be  given   ii 

testify.     Lopez  v.  State,  I3  Tex.  dcnce.     1  cannot  conceive  a  more  1 

7;  Hamilton  v.  People,  3g  Mich,  inducement  to  a  man  to  m^e  a  cc 

^om.  I'.  Knapp,   10  Pick.  (Mass.)  sion  than  telling  him  that  what  he 

Dwden  p.  State,  1  Tex.  App.  137.  may  be  used  in  his  favor  at  ihelriaL 

Mton  ra  OonfMiloii  b;  Third  Per-  v.   Drew,  8  C.  &  P.  140.     So  wher 

'he  admission  or  confession  of  a  constable  who  apprehended  the  prl; 

erson,  that  he  committed  the  of-  said  to   him,    "What  you   are   chi 

'ilh  which  the  accused  is  charged,  with  is  a  very   heavy  offence,  and 

■de   under  oath,   though  on    bis  must  be  very  careful  in  making  any  1 

ed,  is  mere  bearaay,  and   is  not  ment  to  me  or'  anybody  else  that 

ible  as,  evidence  for  the  accused,  tend  to  injure  you,  but  anything  yoi 
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say  in  your  defence  we  iball  be  ready  to  tben  said,  whtcb  amounted  to  a  confes- 
bear,  and  send  to  assist  you/'  a  state-  sion  of  his  guilt;  and  upon  a  case  re- 
ment  tbereon  made  was  rejected.  R.  v,  served,  after  argument^  on  behalf  of  the 
Morton,  a  M.  &  Rob.  514.  So  where  the  prisoner,  the  judges  were  unanimously 
constable  told  the  prisoner,  **  You  are  of  opinion  that  the  confession  was  prop- 
apprehended  on  a  serious  charge;  take  erly  received.  Lord  Campbell,  C.  J.:  '*I 
care  that  you  do  not  say  anything  to  in-  adhere  to  the  opinion  which  I  formed  at 
jure  yourself;  but  if  you  can  say  any«  the  trial.  The  rule  b,  that  if  there  be 
thing  in  your  defence,  we  are  willing  to  any  worldly  advantage  held  out,  or  any 
bear  it,  and  to  send  to  any  person  to  as-  harm  threatened,  the  confession  must  be 
sist  you,**  a  statement  thereon  made  was  excluded.  The  reason  is,  not  that  the 
rejected.  VL  v.  Hombrook,  i  Cox  C.  C.  law  supposes  that  the  statement  will  be 
54.  So  where  a  policeman  told  a  prisoner  false,  but  that  the  prisoner  has  made  a 
that  whatever  sbe  told  him  would  be  used  confession  under  a  bias,  and  that  there- 
against  her  on  her  trial,  a  statement  fore  it  would  be  better  not  to  submit  it  to 
thereon  made  was  rejected.  R.  t/.  Furley,  the  jury."  Pollock,  C.  B.:  **  A  simple 
I  Cox  C.  C.  76.  So  where  the  magistrate's  caution  to  the  accused  to  tell  the  truth,  if 
clerk,  when  the  prisoner  was  being  ex-  he  says  anything,  has  been  decided  not 
amined,  told  him  that  he  was  at  liberty  to  be  suffiaent  to  prevent  the  statement 
to  make  any  statement,  but  that  "  what-  made  being  given  in  evidence.  R.  v, 
ever  be  said  would  be  taken  down  and  Court.  6  C.  &  P.  486;  R.  v.  Holmes,  i  C. 
used  against  him;"  a  statement  thereon  &  K.  248.  And  although  it  may  be  put 
made  was  rejected.  R.  v,  Harris,  i  Cox  that  where  a  person  is  told  to  tell  the 
C.  C.  196.  truth,  he  may  possibly  understand  that 

On  the  other  hand,  where  a  police  offi-  the  only  thing  true  is  that  he  b  guilty, 
cer  bad  told  a  prisoner  that  whatever  he  that  is  not  what  he  ought  to  understand, 
said  would  be  used  against  him,  it  ,was  He  is  reminded  that  be  need  not  say  any- 
held  that  a  ^tement  thereon  made  was  thing,  but  if  he  says  anything,  let  it  be 
admissible.  R.  v.  Chambers,  3  Cox  C.  true.  But  where  the  admonition  to 
C.  92.  So  where  a  police  officer  told  the  speak  the  truth  has  been  coupled  with 
prisoner  before  he  made  a  statement, ''to  any  expression  importing  that  it  would 
be  careful:  it  would  be  used  against  him  be  betUr  for  him  to  do  so,  it  has  been 
on  his  trial  if  committed  by  the  magis-  held  that  the  confession  was  not  receiv- 
trates,**  it  was  held  that  the  statement  able,  the  objectionable  words  being  that 
.was  aidmtssible.  R.  v,  Atwood,  5  Cox  it  would  be  better  to  speak  the  truth,  be- 
C.  C.  322.  cause  they  import  that  it  would  be  better 

These  cases  were  reviewed  in  the  fol-  for  him  to  say  something.     R.  v.  Gamer, 

k>wing  case,  which  may  be  taken  to  have  i  Den.  C.  C.  329.    The  true  distinction 

settled  the  law  on  this  point.     Where,  on  between  the  present  case  and  •  case  of 

an  indictment  for  murder,  a  police  con-  that  kind  is,  that  it  is  left  to  the  prisoner 

stable  said,   *' I  went  to  the  prisoner's  as  a  matter  of  perfect  indifference  whether 

house.    I  saw  the  prisoner.     I  told  him  he  should  open  his  mouth  or  not"    R.  v. 

what  be  was  charged  with.     He  made  no  Bafdry,  2  Den.  C.  C.  430. 

reply,  and  sat  with  his  face  buried  in  his  But  where  an  inspector  of  police  said 

handkerchief.    I  believe  he  was  crying,  to  a  woman  in  custody  on  the  charge  of 

I  said  be  need  not  say  an3rthing  to  crim-  having  attempted  to  set  fire  to  a  work- 

Inate  himself;  what  he  did  say  would  be  house,    **  You    are    accused  of    a   very 

taken  down  and  used  as  evidence  against  serious  offence;  have  you  any  explana- 

him."     Objection  was  made  that  what  tion  to  give?    You  are  not  bound  to  say 

the  prisoner  then  said  was  inadmissible,  anything,  but  anything  you  say  will  be 

Lord  Campbell,  C.  J.,  thought  that  al-  given  in  evidence  against  you  "     The 

though  the  caution  of  the  constable  dif-  inspector  then  asked  her,  "  Was  it  she 

fered  from  that  directed  by  the  11  and  12  that  set  fire  to  the  buildings?^'    It  was 

Vict.  c.  42,  s.  18,  to  be  given  by  the  jus-  held  that  the  statement  of  the  prisoner  in 

tice  to  the  prisoner  in  the  word  **will"  answer  to  this  question  was  not  admis- 

instead  of  *'  may,"  it  did  not  amount  to  sible.     R.  v,  Toole,  7  Cox  C.  C.  244. 

any  promise  or  threat  to  Induce  the  pris-  The  prisoner,  who  was  indicted  with 

oner  to  confess;  it  could  have  no  ten-  several  others  for  burglary,  sent  for  a 

dency  to  Induce  him  to  say  anything  magistrate  to  tell  him  he  had  something 

untrue;   and  that  in  spite  of  it,  if  he  to  communicate  to  him.    The  magistrate 

did   afterwards  confess,  the  confession  acted  at  the  interview  with  great  caution, 

must    be   considered    voluntary.       His  and  warned  the  prisoner  not  to  say  any- 

lordship  therefore  allowed   the  witness  thing  that  would  criminate  himself,  as 

to  give  evidence  of  what  the  prisoner  what  he  said  would  be  taken  down  ia 
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writing,  and  mad«  use  of  ftgainil  him  on  to  the  magistrate,  which  it  was  to  be 

hU  ITi*l.     The   prisoner   replied  be  did  samed  he  had  complied  with.    Coleri< 

not  care,  as   be   knew  thai   the  witness  J.,  after   consulting   Cretswe!!,   J., 

knew  all.     Upon  cross-examination,   it  that  they  were  both  inclined  loibiok 

appeared  that  the  prisoner  bad  been  con-  the  proviso  was  a  condition   prcced 

fined,  after  his  arrest,  in  the  same  cell  and  that  in  the  absence  of  any  proof 

with  another   person,  charged  with  the  it  had  been  acted  upon,  the  Bialemcnt 

same  crime,  who  had  confessed  and  been  not   receivable    in    evidence;    but   1 

admitted  queen's  evidence;  tbe  prisoner  added  that,  as  it  was  desirable  so  im 

'  was  aware  of  this,  and  it  was  to  that  he  tant  a  point  should  be  scilled.  (hey  wi 

alluded  when  he  said  that  he  knew  tbe  receive   the  evidence,   and    reserve 

witness  knew  all,  and  that  it  was  from  question,  if  it  sbould  becoine  neccss. 

the  statement  made  by  the  person  who  R.  v.  Kimber,  3  Cox  C.  C.  233. 
had  been  admitted  queen's  evidence  that         Upon  an  indictment  for  atiemptini 

the  prisoner  was  examined,  and  his  con-  procure   abortion   the   statement  of 

fession  taken   down.      It    was    insisted  prisoner  t>efore  the  magistrate  was 

that,  under  these  circumstances,  the  con-  dercd    in   evidence.      The    magistr; 

fession  was  not  admissible,  as  the  caution  clerk,  who  was  called  to  prove  it.  sta 

given  by  the  magistrate  did  not  appear  that  when  the  prisoner  was  before 

.  to  have  bad  the  effect  of  removing  from  magistrate,  the   witnesses  for  the  p 

the    prisoner's   mind   all   the   influences  ecution   having   been   examined    in 

which  would  have  Invalidated  the  confes-  presence,  the  magistrate  thus  addre: 

Bion,  and   that   there   was  a  reasonable  him;  "Having  heard   the   evidence, 

cause  tu  lead  the  prisoner  to  believe  that  you  wish  to  say  anything  in  answe 

if   he   made  a  confession   he  would   be  the  charge  ?  you  are  not  obliged  to 

put  Id  the  same  situation  with  the  other  anything,  unless  you  desire  to  do  so; 

person  who  bad  done  so.     Crompton.  ].,  whatever  you  say  will  be  taken  dow< 

received  the  confession,  observing   that  writing,  and  may  be  given  Jn  evidi 

the  maRistrate  stated  that,  as  far  as  be  against  you   upon   your  trial;"  thai 

knew,  the  prisoner  came  forward  volun-  mBgisIrate  added    nothing  more, 

tarily:  that  a  mere  formal  caution  from  a  prisoner  then  made  the  siatemeot.  w 

magistrate  would  not  be  sufficient  to  set  was  taken  down,  read  over  lo  him, 

up  a  confession,  if  it  appeared  thai  such  signed   by  him   and   by  the  magist 

confession  was  made  under  the  distinct  The  statement  was  in   the  form  in 

Impression   of    a    previous    promise   or  schedule  to  tbe  11  and  la  Vict.  c.  43, 

threat,  but   that   it   did   not  appear  that  contained  the  words  so  proved  to  ' 

there  was  any  previous  inducement  what-  been  addressed  to  the   prisoner  by 

ever.     IE  there  were  any  threats  made  magistrate.      It   was   objected   thai 

use  of  before,  or  any  promises  held  out,  siatemeat  was   not   admissible,   as 

the  distinct  caution  given  by  the  magls-  magistrate   had   not   given    the   cat 

traie  was  sufficient  10  obviate  them.     It  against  any  promise  or  threat  reqi 

was  in  eRect  telling  Che  prisoner  that  he  by  the  proviso  in  sec.  18  of  tbe  sta 

would  get  no  benefit  from  his  confessiSn,  but  Lord  Campbell,  C.  )..  ovemited 

and  that  be  should  consequently  dismiss  objection ;   and.  upon   a  case   resei 

from  his  mind  all  expectation  of  getting  after  argument,  Lord  Campbell,  C. 

any,  if  any  such  be  had.     Berigan's  Case,  thus  pronounced  judgment:  "The 

Joy  on  Conf.  17.  jeciion  to  the  admissibility  of  this  s 

On  an  indictment  for  forgery  a  state-  ment  of  the  prisoner  is  unfounded. 
ment  by  Ibe  prisoner  before  the  magis- '  signature  of  the  magistrate,  and  tbi 

trate  was  offered  in  evidence.   Appended  the   prisoner,   were   proved.      It   w 

to  the  etalement  was  a  doclaratioH  by  the  have  been   admissible  at  common 

magistrate  that  he  had,  previously  to  the  and   is  so  still   unless  excluded  by 

prisoner's  t>eing  called  upon  for  his  de-  statute.     It  ii  argued  that  the  obje 

fence,   icpeaied   the  form   contained   in  the  caution  in  the  first  proviso  is  ii 

schedule  (N);  but   there  was  nothing  to  away  with  theeSectof  aprevious  inc 

show  that  tbe  caution  contained  in  the  ment;  but  as  there  was  no  prcviow 

latter  part  of  sec.  18  of  the  11  and  i3  ducement  here,  it  is  not  necessary  in 

Vice   c.   43,   had   been   used.     For   the  case   to  decide   whether,    if   a   pre^ 

prisoner  it  was  urged  that  proof  must  be  threat  or  inducement  bad  bees  held 

given  of  a   strict   compliance   with   the  to  the  prisoner,  the  edition  prescribe 

lerms  of  tbe  proviso.     For  the  crown  It  the  htvi  proviso  is  to  be  regarded 

was  answered  that  the  form  given  by  the  condition  precedent  or  merely  direci 

M«tuic  bad  been  scrupulously  adhered  to,  The  sBih  sec.  of  the  statute  declares 

and  Uut  the  rest  was  merely  a  direction  the  forms  given  in  tbe  schedule  arc  1 
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deemed  good,  valid,  and  sufficient  in  la^,  second  examination,  and  ihe  proper  can- 
and  the  form  in  the  schedule  does  not  tion  mentioned  in  the  act  of  Parliament 
contain  the  second  caution.  It  would  given  to  him  before  it  was  taken.  It  is 
therefore  seem  that  both  at  common  true  that  on  the  last  examination  some 
law  and  under  the  statute  the  statement  other  questions  (apparently  for  no  other 
in  this  case  was  admissible  tn  evidence  purpose  than  to  try  to  raise  this  point) 
against  the  prisoner."  R.  v.  Sansome,  i  were  put  to  one  of  the  witnesses  by  the 
Den.  C.  C.  545.  prisoner's  attorney;  bat  this  made  no 
A  prisoner  was  taken  before  the  mag-  real  difference.  If  it  was  receivable,  as 
istrate  on  the  20th  of  October,  and  undoubtedly  it  was,  before  they  were 
charged  with  stealing  j^70  in  money  from  put,  it  was  properly  received  at  the  trial, 
bis  employers,  and  remanded  after  some  R.  v.  Bond,  i  Den.  C.  C.  517. 
witnesses  had  been  examined.  He  was  The  declarations  or  confessions  of  a 
brought  up  a  second  time  on  the  24th  of  prisoner,  either  at  the  time  when  he  is 
October,  and  then  farther  evidence  was  arrested  or  when  he  is  charged  with  the 
given,  and  that  which  bad  been  given  on  crime,  are  admissible  either  for  or  against 
the  former  occasion  was  read  over.  The  him  when  they  are  voluntarily  made;  and 
magistrate  then  addressed  him  in  the  it  is  only  necessary  that  the  prisoner 
language  prescribed  by  the  11  and  12  should  be  cautioned  that  he  is  at  liberty 
Vict.  c.  42,  s.  x8;  but  did  not  tell  him.  as  to  refuse  to  answer,  and  that  such  refusal 
required  by  the  proviso,  that  he  had  will  not  prejudice  him  when  the  con- 
nothing  to  hope  from  any  promise  of  fession  is  made  upon  an  examination  be- 
favor  or  to  fear  from  any  threat.  The  fore  a  magistrate.  State  v.  Howard,  92 
prisoner's  answer  was  taken  down.     It  N.  Car.  772. 

was.  **I  shall  say  nothing  here;  I  had  Where  evidence  of  a  confession  is  ex* 
rather  say  it  at  my  trial."    The  solicitor  eluded  because  induced  by  promises  made 
for  the  prosecution  then  asked  for  an-  by  an  officer  having  custody  of  the  pris- 
other  remand.     The  prisoner  objected,  oner,  but  the  prisoner,  on  a  subsequent 
and  assigned  a  reason;  and  being  asked  day,  voluntarily  goes  on  the  stand  and  is 
whether  he  wished  that  to  be  taken  down  sworn  and  examined  as  a  witness  in  his 
as  part  of  his  statement,  he  said  that  he  own  behalf,  under  the  statute,  on  his  ex- 
did,  and   it  was  written   down;  it  was,  amination    before  a  magistrate  on   such 
"It  is  my  intention  to  plead  guilty  to  charge,  and  he  is  cautioned  by  the  magis- 
the  charge."    This  statement  was   not  trate,  before  testifying,  that  he  need  not 
signed  by  the  prisoner  or  the  magistrate,  say  anything  to  criminate  himself,  and 
The  prisoner  was  then   remanded,  and  that  what    he    may  say  may    be    used 
brought  again  before  the  magistrate  on  against  him.  a  confession  made  in  such 
the  31st  of  October.     No  new  witnesses  testimony  may  be  proved  by  the  State  on 
were  examined,  nor  any  questions  put  for  the    subse(|uent   trial    of    such    person 
the  prosecution,  but  an  attorney  for  the  charged   with    the  crime.      Jackson    v. 
prisoner  put  a  few  questions  to  one  of  State,  39  Ohio  St.  37. 
the  witnesses,  who  had  been  before  ex-  Upon   the  trial   of  an  indictment  for 
amined.    The  evidence  was  then   read  murder,  a  statement  or  confession  made 
over  and  the  witnesses  were  resworn,  and  signed  by  the  prisoner  was  offered  in 
The  statement  made  by  the  prisoner  at  evidence  on  the  part  of  the  prosecution, 
the  former  examination  was  then  read  to  It  appeared  that  when  the  prisoner  was 
him.    His  attorney  objected  to  its  befng  arrested  the  officer  making  the  arrest,  an 
taken  as  his  sutement.  because  an  addi-  inspector  of  police   in  the  city  of  New 
tion  liad  been  made  to  the  evidence  in  York,   informed  him  of    the    crime   for 
answer  to  his  questions.    The  magistrate  which  he  was  arrested,  and  that  he  (the 
then  again   asked   the    prisoner  in   the  officer)  was  an  inspector  of  police,  and  had 
terms  prescribed  by  the  statute  whether  been  watching  him  (the  prisoner)  since  the 
he  wished  to  make  any  statement,  and  he  shooting,  and  saw  him,  in  company  with 
declined  doing  so    The  prisoner's  counsel  a  man  named  Healey,  try  to  steal  a  bar- 
objected  to  the  former  statement  being  rel  of  whiskey  the  night  before;  also  told 
received;  but  it  was  admitted;  and,  upon  him    about    his  pledging  a  pistol   with 
a  case  reserved,  it  was  conten<led  that  the  which  the  murder  was  supposed  to  have 
statement  was  inadmissible:  1st.  because  been  committed;  the  prisoner  thereupon 
it  was  not  returned  with  the  deposition.^;  said    he    would    make   a    statement;    a 
2dly,  that  the  statement  was  made  after  an  coroner  was  sent  for,  who  came  to  police 
insufficient  caution.    But  the  judges  were  headquarters  where  the  prisoner  was  in 
ananimoosly  of  opinion  that  the  state-  custody,  and  the  confession  in  question 
mem  was  properly  received  in  evidence,  was  then  made,  the  coroner  not  acting  in 
It  was  read  over  to  the  prisoner  at  the  an  official  capacity,  but  simply  as  a  clerk 
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ut  where  the  accused  is  compelled  to  answer  under  oath  q 
9  put  by  the  committing  magistrate,  the  admissions  made 

during  such  examination  are  not  admissible  as  evidence.* 

le  doitn  and  piove  the  cotifession,  inal  charge  may  prevent  free  and  ti 

thai  the  evidence  did  not  disclose  tary  mental  action,  and  this  is  the  re 

br«ais,  and  did  not  authorize  an  in-  Jor  excluding  evidence  thus  given. 

ce  that  the  confession  was  made  un-  pic  f.  McMabon,  15  N.  Y.  384. 

fie  influence  of  fear;  that  assuming  Upon  a  trial  for  murder,   staten 

aper  nas  snom  to  by  the  accused,  made'by  the  prisoner,  asa  nicness  a 

I  in  no  respect  a  compulsory  siale-  coroner's  inquest  upon  the  body  ol 

,   and  it  was   properly  received   in  deceased,  before   the  witness   had 

nee  under  the  Code  of  Cr.  Proc.  (g  charged  with  the  murder,  and  befo 

People  V.  McGloin,  gi  N.  Y.  341.  was  ascertained  that  a  murder  had 

lere  the  magistrate,  before  whom  a  committed,   are   admissible    in  evid 

ner    charged    with     a     crime    was  against  bim.     Hendrickson  t;.  Peopl 

[ht,  but  before  the  warrant  was  re-  N.  Y.  12;  State  v.  Vaigoeur,  i  RicJ 

d,  or  any  of  the  witnesses  had  been  Car.)  391:  Clough  i'.  State.  7  Neb. 

1.  and  before  the  prisoner  was   in-  See  Com.  f.  Bradford.  136  Mass.  43. 

:d  of  the  charge  against  bim.  asked  Statements  made  by  the  prisoner 

irlsoner  i(  he  was  ready  to  proceed,  der  oath,  at  a  coroner's  inquest  arc 

he  latter  replied  thai  he  was  not,  be-  missiblc   against  him   upon  his  tria 

of  the  absence  of  certain  witnesses,  murder,     although     he     knew     at 

liom  he  expected  to  prove  a  state  of  time    he  was    sworn    that    it    was 

relied  upon  as  a  defctice;  held,  that  pected  the   deceased  was  poisoned, 

'  examinatmn"  contemplated  by  the  that   he  himself  would   probably  \» 

bad  not  Iben  commenced,  and  any  rested  for  (he  crime,  and  was  info: 

ration  pertinent  to  the  charge,  then  by   the  coroner   that   rumors  implii 

by  tbe  prisoner,  was  competent  evi-  him;  that  he  bad  a  right  to  refuse  t< 

I  against  him.   thougk  he  was   not  tify.    Teacbout  v.   People.  41  N.   ^ 

lioned."     State   v.    Conrad,   qs   N.  See  People  i/.  Kelly.  47  Cal.  125. 

&66.  Upon  an  information  charging  th 

Whar.  Cr.  Ev.  (gth  Ed.)  g  668;  Com.  cused.   in  separate  counts,  with  rou 

irman,  4  Pa.  St.   269;  Hendrickson  and  with   being   an    accessory    the 

eople,    10   N.   V.   13;   Schoeffler   v.  there  waj  no  error  in  admitting  in 

,  3  Wis,  717;  Stale  v.  Marshall.  36  dence  against    him   testimony  give: 

400;  State  V.  Gilman,   51  Me.  206;  him  as  a  witness  fortbe  State,  whili 

V.  Matthews,  66  N.  Car.  106;  State  der  arrest  upon  suspicion  of  having 

oughton,  7  Ired.  (N.  Car.)  96;  State  mitled  said  crimes,  upon  the  examin 

□ung,  Wins.   (N.   Cat.)  126;  Nelson  of  anoiber  person  accused  of  the 

ate,   3  Swan  {Tenn.},  237:  State  v.  murder;  there  beins  no  reason  for  bi 
ergrafl,   33  La.     '            '     " 
ey,  a;  La.  Ann.  i 

iX.  69;  U.  S.   V.    bu£fy,  1   CranchC.  zoo. 

4;  U.  S.  V.  Bascadore,  3  Cranch  C.  On  the  trial  of  an  indictment  for 

1;  U.  S.  V.  Williams,  l  Cliff  (U.  S.),  derit  appeared  that  the  prisoner,  wh< 

^tmfart  Clough  v.  State,  7  Neb.  320.  an    ignorant  Italian   laborer,   unfar 

People  V.  McMahon,  15  N.  Y.  384,  with  the  English  language,  was  nrt 

ourt  laid  down  the  '-'•--■ .  ...      .           .   _         ., 


pected  on  account  of  its  having  been  by  (be  officer  having  bim  in  charge  b 

'.  under  oath,  unless  that  oath  was  a  coroner's  inquest,  and  after  prooi 

oistered  in  the  course  of  some  judi-  been  given  of  the-  homicide,  was  e 

iqulrj  In  regard  10  the  crime   itself  Ined.  on  oath,  by  the   district  aiti 

hich  the  prisoner  is  on  trial;  3.  The  and  the  coroneras  to  circumstances 

nenc,  although  made  under  oath,  and  ing  to  connect  him  with  the  crime 

a  judicial  examination   as  to   the'  did  not  appear  that  he  was  informec 

;,  may  still  be  admitted,   if,   at  the  he  was  not  bound  10  answer  que: 

it  was  made,  the  prisoner  was  not  tending  to  criminate  himself.     The; 

Etf  resting  under  any  charge  or  sus-  cution  was  permitted  to  prove,  undc 

D  of  having  commilled  the  crime.  jecllons  and  exceptions,   the  stater 

indlcial  oath  administered  when  the  so  made  by  the  prisoner.     ffiU,  1 

is  agitated  and  distarbed  by  a  crim-  and  that  the  evidence  was  not  rem 
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10.  Conftisidns  Obtained  in  the  Conne  of  Legal  Proceedings. — 
There  is  much  contradiction  in  the  older  cases  on  th^  point 
whether  confessions  made  in  the  course  of  legal  proceedings,  not 
having  reference  to  the  charge  upon  the  prosecution  of  which  they 
are  sought  to  be  used,  are  admissible  ;  ^  but  evidence  given  in  a 
former  trial  may  afterwards  be  used  as  a  confession.^ 

11.  By  Children. — Where  af  child  has  such  sufficient  mental 
capacity  as  to  render  him  amenable  to  the  law  for  the  commission 
of  crime,  he  has  sufficient  mental  capacity  to  make  a  confession  of 
his  guilt.*    (See  also  AGE,  Vol.  L,  p.  327.) 

competent  by  the  provision  of  the  Code  of  fore  the  court  of  criminal  appeal :  and 

Cr.   Proc.  (§  395)  specifying  the  cases  it  was  admitted  on  all  hands  that,  in 

where  the  confession  of  a  defendant  in  a  ordinary  cases,  what  is  stated  by  a  per- 

criminal  action  may  be  given  in  evidence  son  in  a  lawful  examination  may  be  used 

against  him.     People  v,  Mondon,  103  N.  in  evidence  against  him.     The  main  con- 

Y.  211.  tentipn  was,  that  inasmuch  as  by  the  act 

Verified  and  inculpatory  disclosures  vol-  it  was- compulsory  upon  the  bankrupt  to 

untariiy  made  by  an  uncautioned  prisoner  answer  the  questions  put  to  him,  whether 

are  evidence  against  him;  but  his  other  they  wnded  to  criminate  him  or  no,  he 

sutements,  though  voluntary  and  parts  of  ought  not  to  be  criminally  prejudiced  by 

the  same  confession,  are  not.     Walker  v.  such  answers,  otherwise  the  fundamental 

State,  9  Tex.  App.  38;  Davis  v.  State,  8  maxim,   nemo  ietutur  seipsum  accusare, 

Tex.  App.  510;  Strait  v»  State,  43  Tex.  would  be  violated.     In  this  view  Cole- 

4S6;  Selvidge  v.  State,  30  Tex.  59;  War-  ridge,  J.,  concurred;   but  all  the  other 

ren  v.  State,  29  Tex.  370.  judges.  Lord  Campbell,  C.  J.,  Willes,  J., 

Where  the  confessions  of  a  prisoner  Alderson  and  Bramwell,  BB.,  thought 
made  to  a  trial  justice  at  the  preliminary  that  the  evidence  was  admissible,  and 
examination  are  reduced  to  writing  and  that  th»  maxim  relied  on  had  been  over- 
signed  by  the  prisoner,  and  such  written  ruled  by  the  legislature.  And  the  same 
statement  is  within  reach  of  the  court,  it  view  of  the  law  has  been  taken  with 
is  error  to  admit  parol  testimony  of  the  respect  to  the  Bankruptcy  Act,  1869,  32 
confession.  State  v,  Branham,  13  S.  Car.  &  33  Vict.  c.  71.  See  R.  v.  Hallam,  12 
389.  Cox  C.  C.  174;  R.  V,  Widdop,  L.  R.  2  C. 

When  it  was  shown  that  a  defendant's  C.  R.  3;  42  L.  J.  M.  C.  9;   Ex  parte 

confession,   made  before  an   examining  Schofield,  6  Ch.  D.  230;  46  L.  J.  Bkcy. 

court,  and  after  he  had  been  duly  cau-  112. 

tioned  that  it  might  be  used  against  him,  8.  Com.  v.  Reynolds,  122  Mass.  454; 

was   reduced   to  writing,   but   that    the  State  v.  Gilman,  51  Me.  206;  Teachout 

writing  was   not  so  authenticated  as  to  v.  People,  41  N.  Y.  7;  Hendrickson  v. 

render  it  competent  evidence,  it  was  not  People,  10  N.  Y.  12;  s.  c,  61  Am.  Dec. 

error  to  allow  the  State,  after  laying  the  721;  People  v,  McMahon,  15  N.  Y.  384; 

proper  predicate,  to  adduce  parol  proof  Williams  v.  Commonwealth,  29  Pa.  Sl 

of  the  statements  made  by  the  defendant  102;  Snyder  v.  State,  59  Ind.  105;  Ander- 

in  his  confession  before  the  examining  son  v.  State,  26  Ind.  89;   Dickerson  v, 

coait.    Guy  v.  Sute,  9  Tex.  App.  161;  State,  48  Wis.  288;  Alston  v,  Sute,  41 

Sute   V.   Simien,   30  La.    Ann.   pt.  i.,  Tex.  39;  State  v,  Broughton,  7  Ired.  (N. 

296.  Car.)  96;  People  r.  •Kelly,  47  Cal.  125. 

L  The  subject  was  fully  considered  in  Compare  Jackson  r.  State,  56  Miss.  311; 

.  R.  V.  Scott.  25  L.  T.  M.  C.  128;  7  Cox  Josephine  v.  State,  39  Miss.  613;  People 

C.  C.  164;  Dears.  &  B.  C.  C.  47;  and  the  v,  Garvey,  25  La.  Ann.  191. 

distinction  pointed  out.    That  was  a  case  8.  State  v.  Bostick,  4  Harr.  (Del.)  563, 

in  which  the  prisoner  had  been  examined  Earp  v.  State,  55  Ga.  136;  s.  c,  i  Am. 

in  the  court  of  bankruptcy,  touching  his  Cx.  Rep.  171;  State  v.  Guild,  10  N.  J.  L. 

trade,   dealings,   and  esute.  under  the  163;   s.  c,  18   Am.   Dec.  404;   State  v^ 

provisions  of  the  12  &  13  Vict.  c.  106.  s.  Aaron,  i  South.  (N.  J.)  231;  McCoon  v. 

117  (repealefi);  and  this  examination  was  Smith.  3  Hill  (N.  Y),  147;  Stage's  Case, 

given  in  evidence  on  a  criminal  charge  5  City  H.  R.  (N.  Y.)  177;  Com.  v.  Smith, 

against  the  bankrupt  of  mutilating  his  119  Mass.  305;  Studstill  v.  State,  7  Ga.  a; 

trade  books.     The  question  whether  such  Mather  v.  Clark,  2  Atk.  209;  R.  v.  Thorn* 

evidence  was  admissible  was  argued  be-  ton,  R.  &  M.  C.  C.  27. 
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By  A^ntB. — An  admission  by  an  agent  13  never  eviden 
nal  as  it  is  sometimes  in  civil  cases,  in  the  sense  in  whi 
ssion  by  a  party  himself  is  evidence.  An  admission  h 
'  himself  is  in  all  cases  the  best  evidence  which  can  b 
d,  and  supersedes  the  necessity  of  all  further  proof ;  a 
cases  the  rule  is  carried  still  further,  for  the  admission 
t  made  in  the  course  of  his  employment,  and  in  accon 
his  duty,  is  as  binding  upon  the  principal  as  an  adm 
:  by  himself.     But  this  has  never  been  extended  to  cri 

1 

Admiuioni  by  the  IProMoutor. — It  would  seem  doi 
her  in  any  case  a  prosecutor  in  an  indictment  is  a  par 
nquiry  in  such  a  sense  as  that  an  admission  by  him  cou 
ved  in  evidence  to  prove  facts  for  the  defence.  Of  cours 
not  refer  to  the  admission  of  facts  which  would  go  t 
'ation  for  credibility  as  a  witness  in  the  case;  these  may  a 
under  all  circumstances  be  proved  by  the  admission  c 
^ss  himself.  But  an^  other  fact  necessary  to  the  dc 
d  have  to  be  proved  by  the  best  available  evidence,  inde 
'  of  any  admission  by  the  prosecutor.' 

toscoe's  Cr,  Ev.  (loih  Ed.)  53.  Thi^  case  does  not,  therefore,  as 

9,  in  order  to  make  a  client  criml-  times  appears  to  have  been  ihoi 

-esponsiblefor aleuerwritienby his  anyway  touch  upon   the  rules  i 

or,  it  Is  not  sufficient  to  show  ibal  admission  o[  an  BKcnt  does  not  h 

Bller  was  written  in  consequence  of  principal  in  criminal  cases,  but 

erview,  but  it  roust  be  shown  that  shows  that,  where  the  acts  o(  Ih 

written  in  pursuance  of  instructions  have  to  be  proved,  those  acts- 1 

client.     R.  V.  Downer,  14  Cox  C.  proved  in  the  usual  way.     Rosci 

486.      Where  a  party  is  charged  Ev.  (loth  Ed.)  54. 

lecommissionofan  offence  through  Whatever  is  done  by  an  agent  i 

strumentality  of  an  agent,  then  it  ence  to  the  business  In  which  he  i 

lea  necessary  to   prove  the  acts  of  time  employed,  and  within  the  51 

ent;  and,  in  some  cases,  as  where  his  authority,   is   said  or  done 

^nl  Is  dead,  the  agent's  admission  principal,  and  may  be  proved  as  « 

best  evidence  of  those  ads  which  criminal  as  in  a  civil  case,  in  all  i 

:  produced.    Thus,  on  the  impeach-  as  if  the  principal  were  the  actor  01 

of  Lord  Melville  by  the  House  of  er.     Cliquot  v.  U.  S,.  3  Wall,  (U. 

,  it  was  decided  that  a  receipt  given  S.   Roseoe's  Ct.  Ev.  (loih  Ed.) 

!  regtilar  and  official  form  by  Mr.  The  Queen's  Case,  3  Brod.   & 

as,  who  was  proved  to  have  been  297,  is  somelimes  quoted  as  bea 

ited   by  Lord   Melville   to   be   his  this  point.     There  the  question  a; 

ey  to  transact  the  business  of  his  the  judges,  in  abstract  form,  wa?;,  1 

as  treasurer  of  the   navy,  and   to  the  admission  of  an  agent  of  the 

t  all  necessavy  sums  of  money,  and  cutor  that  he  had  oflered  a  bril 

e  receipts  for   the  same,  and  who  witness    who    was    not    called    co 

lead,   waa  admissible   in  evidence  given  in  evidence  by  the  prisoner, 

it  Lord   Melville,   to  establish   the  purpose  of  discrediting  general!; 

fact,  that  a  person  appointed  by  witnesses    who    were    called;     a 

s  his  paymaster  did   receive  from  'judges  answered  that  it  could  nf 

chequer  a  certain  sum  of  money  in  quesii  in  of  admission  or  agency  t 

rdinary  course    of    business.      iq  cussed,  but   the   judges  grounde 

St,  Tr.  746.     Had,  however,   Mr,  opinion  on  this,  that  no  inference 

ai   been  alive  at   the   time,   there  the  general  credibility  oi  the  wi 

:  no  doubt  that  he  must  have  been  could  be  drawn  from  the  cviden 

;    and   that    he   might  have   been  dered,   and   that   it  was   not,   thi 

to  prove  the  receipt  of  the  money,  relevant  to  the  issue.     Rokoc's  I 

probably  not  have  been  questioned.  (loih  Ed.},S4. 


Tte  WM»  of  %  Oonted«a        CONFESSIONS,  X wt  1m  Takta  TogHher. 

14.  The  Whole  of  »  Conftsilon  Xuft  be  Taken  Together. — In  crimi- 
nal as  well  as  in  civil  cases  the  whole  of  an  admission  made  by  a 
party  is  to  be  given  in  evidence.^ 

1.  Roscoe's  Cr.  Ev.  (loth  Ed.)  54;  prisoner  is  given  in  evidence,  the  prose- 
Conner  V,  State,  34  Tex.  ^659;  State  v,  cutor  is  in  a  situation  to  contradict  any 
HoUenscfaeit,  61  Mo.  502 ;  State  v.  Mar-  part  of  it,  he  is  at  liberty  to  do  so,  and 
tco,  28  Mo.  530;  Griswold  v.  State,  24  then  the  statement  of  the  prisoner  and 
Wis.  144;  State  v,  Elliott;  15  Iowa,  72;  the  whole  of  the  other  evidence  must  be 
Peterson  v.  State,  47  Ga.  524;  Long  v,  left  to  the  jury  for  their  consideration. 
State,  22  Ga.  40;  Alfred  v.  State,  37  precisely  as  in  any  other  case  where  one 
Miss.  296;  Green  v.  State,  13  Mo.  382;  part  of  the  evidence  is  contradictory  to 
Bower  v.  State,  5  Mo.  364;  William  v,  another."  R.  v.  Jones,  2  C.  &  P.  629. 
State,  39  Ala.  532;  Corbett  v.  State,  ^i  Where  a  prisoner  was  indicted  for  lar- 
Ala.  429;  Chambers  v.  State,  26  Ala.  59;  ceny,  and,  in  addition  to  evidence  of 
Frank  v.  State,  37  Ala.  '37:  State  v.  the  possession  of  the  goods  the  counsel 
Mahon,  32  Vl  241;  Slate  v.  M'Donnell,  for  the  prosecution  put  in  the  prisoner's 
33  Vt.  491;  Kelsey  v.  .Bush,  2  Hill  (N.  statement  before  the  magistrate  in  which 
v.),  440;  People  V.  Johnson,  2  Wheel.  C.  he  asserted  that  he  had  bought  the  goods, 
C.  (N.  Y.)  377;  Com:  v,  Keyes,  11  Gray  Garrow,  B.,  is  reported  to  have  directed 
(Mass.),  323:  Com.  v.  Brown,  9  Leigh  an  acquittal,  saying,  that  if  a  prosecutor 
(Va.),  633;  State  v,  Worthington,  64  N.  used  a  prisoner  s  statement  he  must  take 
Car.  594;  Crawford  v.  State,  4  Coldw.  the  whole  of  it  together.  But  there  is 
(Tenn.)i90;  Tipton  t/. State,  Peck  (Ten n.),  not  the  least  doubt  that  a  jury  may  be- 
508;  State  V.  Isaac,  3  La.  Ann.  359;  lieve  that  part  which  charges  the  pris- 
People  V.  Navis,  3  Cal.  106;  People  v.  oner,  and  reject  that  which  is  in  his  favor 
Murphy,  39  Cal.  52;  People  v.  Gelabert,  if  they  see  sufficient  grounds  for  so  doing. 
39  Cal.  663;  Respublica  v,  McCarty,  a  Thus  where,  in  addition  to  evidence  of 
DalL  (U.  S.)  86;  U.  S.  v.  Prior,  5  Cranch  the  stolen  goods  being  found  in  the  pos- 
C.  C.  37;  U.  S.  V.  Wilson,  i  Bald.  (U.  S.)  session  of  the  prisoner,  the  prosecutor 
78.  Compart  Com.  v,  Pitsinger,  no  put  in  the  prisoner's  examination,  which 
Mass.  loi;  McCulloch  v.  State,  48  Ind.  merely  stated  that  the  "cloth  was  hon- 
109;  Levison  v.  State,  54  Ala.  520  estly  bought  and  paid  for,"  Mr.  Justice 

uie  rule  is  thus  laid  down  by  Abbott,  J.  Park  told  the  juty  "  If  you  believe 
C.  J.,  in  The  Queen's  Case,  a  Brod.  &  that  the  prisoner  really  bought  and  paid 
Bing.  297:  If,  on  the  part  of  the  prose-  for  this  cloth,  as  he  sayi  he  did,  you 
cuiion,  a  confession  or  admission  of  the  ought  to  acquit  him;  but  if,  from  his  sell- 
ditfendant,  made  in  the  course  of  a  con-  ing  it  so  very  soon  after  it  was  lost,  at 
versatioo  with  the  witness,  be  brought  the  distance  of  eight  miles,  youlTeel  sat- 
forwaid,  the  defendant  has  a  right  to  lay  isfied  that  the  statement  of  his  buying  it 
before  the  court  the  whole  of  what  was  is  all  false,  you  will  find  him  guilty."  R. 
said  in  that  conversation;  not  only  so  v,  Higgins,  3  C.  &  P.  603.  So  where  a 
much  as  may  explain  or  qualify  the  mat-  prisoner,  charged  with  murder,  stated  in 
ter  introduced  by  the  previous  ezamina  his  confession  that  he  was  present  at  the 
tioo,  but  even  matter  not  properly  con-  murder,  which  was  committed  by  another 
nected  with  the'  matter  introduced  on  the  person,  and  that  he  took  no  part  in  it,  Lit^ 
previous  examination,  provided  only  that  tledale,  J.,  left  the  confession  to  the  jury, 
it  relates  to  the  subject-matter  of  the  saying,  "  It  must  be  taken  all  together, 
suit;  because  it  would  not  be  just  to  take  and  it  is  evidence  for  the  prisoner  as  well 
part  of  a  conversation  as  evidence  against  as  against  him ;  still  the  jury  may,  if  they 
a  party  without  giving  to  the  party  at  the  think  proper,  believe  one  part  of  it  and 
same  time  the  benefit  of  the  entire  resi-  disbelieve  another."  R.  v.  Clewes,  4  C. 
due  of  what  he  said  on  the  same  occasion.  &  P.  221.  See  also  R.  v,  Steptoe,  4  C. 
"There  is  do  doubt,"  says  Mr.  Justice  &  P.  397;  Blackburn  v.  State,  23  Ohio 
Bosanquet,  **  that  if  a  prosecutor  uses  the  St«  146;  People  z/.  Wyman,  15  Cal.  70; 
dechmuioo  of  a  prisoner,  he  must  take  Griswold  v.  State,  24  Wis.  144;  Kelsey 
the  whole  of  it  together,  and  cannot  v.  Bush,  2  Hill  (N.  Y.),  441;  Roberts  v. 
•elea  one  part  and  leave  another;  and  if  Gee,  15  Barb.  (N.  Y.)  449;  Fox  v.  Lamb- 
there  be  either  no  other  evidence  in  the  son,  3  Halst.  (N.  J.)  275;  Eiland  v.  Sute, 
case,  or  ao^ther  evidence  incompatible  53  Ala.  322;  Sute  v,  Hollenscheit,  6x 
wkh  k,  the  declaration  so  adduced  in  Mo.  302;  State  v.  West,!  Houst.  C.  C 
evUnee  most  be  taken  as  true.  Bat  if,  (Del.)  371 ;  Young  v.  State,  2  Verg.  (Tena^ 
lbs  whole  oif  the  statement  of  the  292;  Com.  v.  Brown,  9  Leigh  (Va.)»  631; 
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111,  ConftMloiu  of  Matten  Void  in  Point  of  Lav,  or  False  in  1 
An  admission  on  the  part  of  a  prisoner  is  not  conclusive,  an 
afterwards  appear  in  evidence  that  the  fact  was  otherwise,  t 
mission  will  be  of  no  weight.  Thus,  upon  an  indictmei 
bigamy,  where  the  prisoner  had  admitted  the  first  marriag 
it  appeared  at  the  trial  that  such  marriage  was  void,  for  w 
consent  of  the  guardian  of  the  woman,  the  prisoner  was  acqui 

16.  Confetiioni  Inferred  from  Silence  or  Demeanor.  —  Beside 
proof  of  direct  confessions,  tKe  conduct  or  demeanor  of  a  pr 
an  being  chained  with  the  crime,  or  upon  allusions  being  mi 
it,  is  frequently  given  in  evidence  against  him.* 

Slate  V.  Mahon,  33  Vl.  341.     In  a  trial  Cat.  151.     See  Conner  v.  Slate,; 

:0T  murder,  the  counsel  (or  the  prosecu-  6sg;   Slate  v.  WortUogton,  &4  J 

ibn  said  tie  would  treat  the  ■[alenienis  594. 

>f  tbc  prisoners  before  the  magistrates  as         1.  j  Stark.  Et.  (3d  Ed.)  E94:  B 

;heir  defence,  and  show  by  evidence  that  Ct,   Ev.   (totb   Ed.)   55;    Alton 

:hey  were  not  consistent  with  truth,     R.  manton,  3  N.  H.  531;  State  r.  V 

V.  Greenacre,  S  C.  &   P.  36.     And  this  Port.  (Ala.)  463. 

:our$e  Is  frequently  adopted  in  practice.  On  aa  indictment  for  setting  I 

Although  the  confession   may  be   In-  ship,  with  intent  to  injure  twd  ps 

mmpetenl  as  an  entirely,  yel  bo  much  of  ers,  it  was  held  that  Ihe  prosecuu 

I  may  be  received  9s  relates  strictly  to  not  make  use  of  an   admission 

:)ie   fact  discovered   by  it.     Garrard   t>.  prisoner  that  these  persons  were  1 

Slate,  so  Mist.  147.  if  it  appeared  that  Ihe  requisitea 

Where  but  a  portion  only  of  the  con-  shipping  acts  had  not  been  compll 

lession  was  overheard,  it  is  admissible.  R.  v.  Philp,  i  Moody  C.  C.  371. 
State  V.  Covington,  3  Bailey  (S.  Car.),  569.         >.  Roscoe's  Cr.  Ev.  (lolh  Ed.)  5 

But  where  the  accusec]  was  interrupted,  tery  v.  People,  76  111,  S17;  s.  c, 

ind  was   unable   to   say  all   he  wanted  Cr.  Rep.  39.  and  note;  State  v.  F 

:o.  the  confession  is  not  admissible.    Mil-  Iowa,  267;  Murphy  i;.  State,  36  ( 

ler  w.   State,  40   Ala.    54:   Crawford   v.  63S:  Broytes  v.  State,  47  Ind.  35 

State,  4  Coldw.  (Tenn.)  90.  v.  Johnson,  35  La.  Ann.  S43;  IJ 

Where  a  wilness  testified  that  he  did  t;.  State,  3  Dutch.  (N.  J.)  4^3.  6ai 

not  understand  all  the  accused  said  to  ger  v.  Commonwealth.  q8  Pa.  ' 

aim,   Ibe  confession  it   not  admissible.  People  i;.  Green,  i  Park.  C.  C.  (N 

People  r.  Gelaben,  39  Cal.  663.  Kelley  v.  People,  S5  N.  Y.  565; 

Where  the   prosecution   have   proved  Am.  Rep.  343;  McKee  v.  Peopli 

declarations  of  the  prisoner  by  a  witness  V.   113;  Com.  f.   Call,  si  Pick. 

nho  states, that  he  did  hear  all  that  the  515;  McDonough  v.  McNeil,  II. 

(irisoner  said  at   the  time,  the   prisoner  96;  Com.  v.  Brown,  lai  Mass.  fn 

lias  a  rigbt  to  prove  by  other  witnesses  v.  Kenney,   13  Melc.  (Mats.)  33; 

>rbo  were  present  all  that  he  said  at  the  v.  Harvey,  t  Gray  (Mass.),  4S7; 

lime  lending  to  exonerate  himself.     Cod-  son  v.  Blen,  30  Me,  109;  Slate  < 

man  v.  Commonwealth,  10  Bush  (Ky.),  63  Me.  139:  Batlurs  v.  Sellers,  s 

195;  s.  c,   I   Am,   Cr.   Rep.   393.     See  (Md.)  117;  Frost  v.  Commonweal 

Burns  v.  Stale,  49  Ala.  370;  t,  c,  i  Am.  Mon,  (Ky,)363;  Stale  v.  Bowmai 

"r.  Rep.  336.  Car.  433;    State  v.  Swink,  3  De' 

A  coafetsioo  cannot  be  proved  by  a  (N,  Car,)  9;  Slate  v.  Perkins.  3  I 

irilness  who  does  not  remember  the  sub-  (N.  Car.),  377:  Lawson  v.  Slate, 

ttance  of  all  that  was  said  in  the  tame  65;    Stale  v.  Welch,  7  Port.  (Al 

;onvcrsation.     Berry  v.  Commonwealth,  Drumrighl  v.  State,  39  Ga.  430; 

ro  Bush  (Ky.),  15:  s,  c,  l  Am.  Cr,  Rep.  v.  Estrado,  49  Cal.  171;  People 

17Z.  Icy,  47  Cal.   113;  Noftsingcr  v.  . 

Where  the  prosecution  prove  declara-  Tex.  App.  301;  Bowden  v.  Johni 

ionsandconversaiionsof  the  accused,  he  U,  S,  363.     Compart  Com.  e.  Ke 

liai  a  right  on  crot»«xaminaiion  to  ques-  Mett.  (Mass.)  335. 
don  the  witnesses  as  to  all  he  said  at  ihe        During  a  trial  before  a  justice 

[Ime,  kod  has  also  a  right  to  call  on  his  peace,  one  who  was  teslifying  • 

lefbUCe  witnesses  to  prove  all  that  was  nest  left  the  stand  to  engage,  with 

nld  U  the  time.     People  v.  Strong,  30  In  violence  against  J.  B,     Tliia  b 
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race  put  an  end  to  the  trial.     The  ■ 

3S  then  resumed  his  place  and  said  < 

attorney:  "  We  are  ready  lo  go  on  dence;    neither    can    any    ifiference    be 

Jie  iiial."     To  which  the  allorney  drawn,  as  in  olhercases,  from  his  silence. 

red;    "You  and  your  crowd  have  R.  v.  Appleby.  3  Stark.  N.  P.  33;  Melen 

■  killed  J,  B,,  and  we  cannot  go  on  v.  Andrews,  M.  &  M.  336;   R.  v.  Turner. 

he  irJal.    Yo^  have  disabled  him  so  I  Moody  C.  C.  347;  R.  v.  Swinnerton,  I 

e  can't  try  the  case  now."  To  which  Carr.  &  M.  593. 

sponse  was  made.     !/tlJ.  that  this        If  Ihe  evidence  is  sufficient  10  establish 

roper  evidence  in  a  suit  (or  the  in-  a  concert  o(  action  on  the  part  of  two 

ilure  to  deny  Ihe  accusation  was  a  Ihe  confessions  of  the  other  parly,  made 

.dmission.     Pueit  v.  Beard,  86  Ind.  in  the  presence  of  Ihe  accused  on  trial, 

who  said  nothing,  is  competent  evidence 

ere  one  is  accused  of  crime  and  is  (or  the  State,  on  the  principle  of  acqui- 

it  may  go  to  the  jury  as  a  tacit  but  escence.     Robins  v.  Slate.  9  Ten.  App. 

admission  of  guilt.     Such  silence  is  671.     CoiHpart  Con\.  v.   McDermolt,   133 

but  liiile  as  a  tacit  admission,  and  Mass.  440. 

1  be  received  with  great  caution.  Where  two  persons  charged  with  a  far- 
ms V.  Siaie,  41  Ark.  380.  ceny,  having  Ihe  stolen  property  in  their 
\    slatement    of    the  Justice    of   the  possession,  were  laken  into  custody  by  a 

before  whom  the  preliminary  ex  police  ofhcer,  the  declarations  of  one  of 

lion  of  the  defendant  was  had,  les-  them,  assuming  to  speak  for  and  impli- 

{  as  a  witness  on  Ihe  trial,   "that  eating  both,   made   to  the  officer  in  the 

jjained  the  charge  to  the  defendant,  presence  and  hearing  of  ihe  other  person 

sked  him  if  he  desired  to  make  a  charged,  who  remained  silent,  are  com- 

lent;    that,    after   defendant    made  petenl  evidence  for  the  State  on  the  sepa- 

ueinent,  wilness  told  him  his  own  rale  trial  of  the  latter.     Murphy  v.  Slate, 

lent  would  convict  him.  and  defend-  36  Ohio  St.  628. 

ladc  no  reply,"  is  not  a  confession.        The  judge  charged  the  jury  that  if  a 

nisston  implied  from  silence,  and  ia  parly   hears   a  criminal   charge  against 

Dmpetent  evidence  against  the  de-  himself  made  in  his  presence,  and  says 

■M.     Weaver  v.  Slate.  77  Ala.  26.  nothing,  it  ia  an  admission  on  his  part, 

lough  neiil|er  Ihe  evidence  nor  the  and  in  Ihe  eye  of  ihe  law  the  party  accepts  . 

alion  of  a  wife  is  admisb,ible  against  that  charge  as  his  confession.    J/fld,  that 

usband   on   a  criminal   charge,  yet  the  charge  was  erroneous.      State  f.   Ed- 

vations  made  by  her  to  him  upon  wards,  13  S.  Car.  30;  Campbell  v.  Slate, 

ibjcci  of   the  offence,   to  which   he  55  Ala,  80. 

no  answer  or  an  evasive  reply,  arc        The  mere  faci  that  the  accused  does 

able  in  evidence  as  an  implied  ad-  not  contradict  the  evidence  against  him 

)n  on  his  part.     R.  v.  Smilhers,   5  does  not  warranl  the  implication  that  he 

P.  331;  R.  V.  Barllell,  7  C.  &  P.  831.  thereby  confesses  the  truth  of  their  state, 

idence  of  a  prisoner's  demeanor  on  ments.     Slate  v.  Smith.  30  La.  Ann.  pt. 

ner  occasion  ii  admissible  10  prove  i.  457. 

knowledge.      R.    v,    Talershall,        If  the  accused  was  intoxicated  at  the 

i.   p.   Phillips,   I   Lew.   C.  C.   los.  time,  it  is  for  the  jury  to  consider  if  he 

hillipps,  after  remarking  thatacon.  understood    the    declarations.      State   i>. 

n  may  in   some  cases  be  collected  Perkins,  3  Hawkes  (N.  Car.).  377. 
ferred   from    the   conduct  and   de-       The   defendai 

affecting  himself  adds,    "As  such  prosecullon  arc  false  and  untrue,   etc." 

id  other  objectionable  evidence,  and  that   "the  statement  of  defendant  does 

demeanor  of  a  person  upon  hear-  not,    however,    deny    the    assault.      This 

criminal  charge  against  himself  is  silence  would  go  far  to  confirm  the  testi- 

to  great  misconstruclion.  evidence  mony  of    the    plaintiff."     His    assertion 

s  description  ought  to  be  regarded  that  "  all  her  allegations"  were  false  and 

nucb  caution."    I  Ph.  &  Atn.  (lotb  untrue  was  a  direct  denial  of  the  assault. 

105.  De  Foe  v.  People,  aa  Mich,  224. 
leposition  of  a  witness,  or  the  ex-       A  slatement  made  in  the  presence  o( 

iiion  of  another  prisoner  taken  be-  the  prisoner  will  be   presumed  to  have 

,he  committing  magistrate,   is   not  been  in  his  hearing.     Hochreiter  f.  Peo- 

sible   in   evidence   merely  because  pie,  a  Abb,  App.  Dec.  (N.  Y.}  363. 
irty  aUccIed  by  it  was  present,  and        When  a  party,  against  whom  mBlerial 


md  from  CONFESSIONS.  Hlnet  «r  II 

The  rule  allowing  the  silence  of  a  person  to  be  taken  as 
plied  admission  of  the  truth  of  all^ations  spoken  or  utterei 

f&cu    withia    his    own    knowledge    are  silent,  but  asked  them  in  rep) 

charged  in  the  pleading  and  in  the  testi-  had  been   previoustf  operated 

mony,  fails  to  testify  in  his  own  t>ehalf,  another  person.      Iftld,   that 

this  is  a  suspicious  circumstance  against  might  infer  from  this  an  admi 

him.     Fclton  v.  Leigh,  4S  Ark.  198.  him  of  the  truth  of  their  staiemi 

klsnomar.— Issue  being  joined  on  (he  the  fact  that  the  defendant  wi 

plea  of  misnomer  in  a  criminal  case,  it  is  arrest,  and  was -taken  by  the 

competent  for  the  prosecution  to  prove,  the  presence  of  the  women,  dii 

as  an  implied  admission  by  the  defend-  stroy  the  competency  of  the  evil 
ant,  that  he  was  arraigned  and  tried  in        At  the  trial  of  an  indictment  f 

the  mayor's  court  by  the  same  name  al-  the  defendant's  son  testified  thi 

leged   in   the  indictment,  without  inter-  fire  or  soon  after,  be  asked  ib< 

posing  any  objection  on  the  ground  of  ant,  "What  did  you  want  to  set 

misnomer.       White   c;.    Slate,   73    Ala.  for?"  and  that  the  defendant 

195.  reply.      The   judge   instructed 

Statements  of  third  persons,  made  in  that,  if  the  defendant  did  n^t 

presence  of  the  defendant,  ore  admissible  question,  he  was  not  bound  to  a 

•gainst  him  only  to  the  extent  they  are  be  did,  the  jury  would  considei 

admitted  by  him  to  be  correct,  either  by  or  not,  under  the  circumstance 

his  words  or  conduct;   and  the  conduct  bound  to  answer,  and  how  far  e 

of  the  defendant  is  the  gist  of  the  inquiry,  ence  was  to  be  drawn  againsl  hi 

and  the  only  matter  to  be  considered  tiy  answering.    Htld,  that  the  defer 

the  jury.     Such  statements  are  iherefaie  no  ground  of  exception.   Com.  v 

inadmissible,   unless   accompanied   wi>a  134  Mass.  527.     In  this  case  1 

proof  of  defendant's  statements  or  con-  said:  "Declarations   made   in 

duct  in  response  thereto.     People  v.  Ah  ence  of  a  party,  to  which  he  t 

Yute,  54  Cal.  S9.  reply,    are     sometimes     compt 

Before  the  acquiescence  of  a  defend-  equivalent  to  a  tacit  admission 

ant  on  trial,  in  the  language  or  the  con-  This  depends  on  whether  he  h 

duct  of  others,  can   be  assumed  as  the  understood  them,  nhclller  be  is 

concession  of  ihe  truth  of  any  particular  to   reply,   whether  he   is   in  cu 

statement,  or  of  the  existence  of  any  par-  under    any    restraint    or    dur 

ticutar  fact,  it  must  clearly  appear  that  whether  the  suicments  are  mad 

the  language  was  heard,  or  the  conduct  persons',  and  under  such  circui 

nndersiood.  by  the  defendant  at  the  time,  as  naturally  to  call  for  a  reply." 

hana  v.  State.   13  Tex.  App.  ill;  Com.  Kcnney,   is  Mete.  (Mass.)  935; 

V.  Harvey,  i  Gray  (Mass.),  487;  Com.  v.  Harvey,   i   Gray  (Mass.),  487; 

Sliney.  136  Mass.  49.  Galavan,  g  Allen  (Mass.),  271. 

Whether  the  defendant  could  hear  and       Where    inculpatory    statemei 

appeared  to  be  listening  depended  on  his  made  by  a  brother  of  the  deft 

position  and  altitude,  and  might  be  esti-  his   presence   and   under    circu 

mated  and  testified  to  by  any  one  who  which  would,  warrant  the  infer 

was  present  at  the  lime  and  saw  them,  he  heard  them,  but  did  not  de 

Com.  V.  Galavan,  9  Allen  (Mass.),  371.  they   were  admissible   in   evidi 

In  Com.   v.  Brown,  131  Mass.  69,  the  question   whether    they  were   s 

court  said:  "  The  rule  is  that  a  statement  being  left  to  the  jury  under  p 

made  in  the  presence  o[  the  defendant,  slructiuns.     Moye  v.  State,  66 

to  which  no  reply  is   made,  is   not   ad-  See  Com.  v,  Harvey,  i  Gray  (M. 
missible  against  him,  unless   it  appears       Silence  underaccusations  is  a 

that  he  was  at  liberty  to  make  a  reply,  to  be  considered  as  an  admissioi 

and  that  the  statement  was  made  by  such  Thus  where  one  had  promised 

person  and  under  such  circumstances  as  his  good  behavior  at  a  family  i 

naturally  to  call  for  a  reply  unless  he  in-  to  which   he   had  induced   a  fi 

tends  to  admit  it.     But  if  be  makes  a  re-  means  of  such  promise,  to  go  1 

ply,   wholly  or   partially   admitting    the  it  was  held  that  his  silence  al  t 

truth  of  the  facta  slated,  both  the  state-  view  under  harsh  accusations  si 

menl  and  ihe  reply  are  competent  ^vi-  be  construed   ai   an   admiasion 

dence."     In  this  case  two  women  stated  truth.      Slaltery  v.   People,  76 

that  the  defendant   bad   performed    an  See  Com.  v.   Kenney,   la  Mete 

«peralloa  on  them;  he  did   not  remain  335;  Mattocks  v.  Lyman,  iG  Vt 
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sence  does  not  apply  to  silence  at  a  judicial  proceeding  or 


■ing.* 

r.  Tot] 


the  Clsigy. — Admission  made  to  a  clei^yman  may  be  re- 
'ed  in  evidence  in  a  criminal  case  if  not  made  to  him  in  his 
fessional  character  in  the  course  of  discipline  enjoined  by  his 
rch.»       ■ 

8.  Kuxt  ba  of  th«  Crime  Cbir^ed. — A  confession  to  be  given  in 
lence  must  be  of  the  offence  charged  in  the  indictment.     It  is 

competence  to  give  in  evidence  any  confession  or  declaration 
he  prisoner  of  his  having  committed  similar  crimes  upon  other 
asion;,  or  of  his  general  disposition  to  commit  them.* 

9.  The  Kode  of  IntiodQcing  Confsiiioiu. — For  the  purpose  of  in- 
iucing  a  confession,  it  is  unnecessary  in  general  to  negative  any 
mise  or  inducement,  lyilcss  there  is  good  reason  to  suspect  that 
lething  of  the  kind  has  taken  place!^ 

People 


Willeu.    9»    N.   Y.    ag; 

47  Ind.  351:  Comstock 
late,  14  Neb.  loj;  R.  v.  Turner,  i 
dy  C.  C.  347;  Mclen  v.  Andrews,  I 
[  M.  336;  Child  V.  Grace,  a  C.  &  P, 

>oii  the  trial  cf  an  indictment  for 
ler,  evidence  was  received  on  the 
of  the  prosecution,  under  objection 
exception,  to  the  effect,  lh«l  upon  a 
ner's  inquest  A  witness  testified  that 
dy  alter  the  murder  a  stranger  called 
T  house  and  asked  the  way  10  Sandy 
and  also  (or  a  drink  of  water;  that 
irisoner  with  »  number  of  others  was 


ted  o 


s  the 


,Ued;  also,  ibat  a  number  of  persons, 
iding  the  prisoner,  passed  behind 
each  one  repealing  the  question 
A  her  by  the  stranger,  and  thai  she 
lified  the  prisoner  by  his  voice,  and 
the  prisoner  on  that  occasion  did  not 
thai  he  was  such  stranger.     IftU. 


the 


n  befor 


I  the  e; 


of  a  judicial  characle 
nents  so  made  were  part  of  the  pro- 
logs; that  the  prisoner  nas  nol 
id  10  speak,  and  his  silence  could  not 
egarded  as  an  evidence  of  guilt;  and 
EfOre  ibac  Ihe  evidence  was  improp- 
reccived.     People  j'.  Willett,  gj  N. 

People  V.  Gates.  13  Wend.  (N.  V.) 
See  R.  V.   Gilham,  i    Moo.  C.  C. 

Com.  V.  Drake,  is  Mass.  161. 

3  Arch.  Cr.  Pr.  &  H.  (8ih  Ed.)  385; 
1.  p.  Call.  31  Pick.  (Mass.)  515;  Sut- 
V.  Johnson.  6a  IlL  aog;  Kinchelow 
Wle.  s  Humph.  (Tenn.)  g. 

■tateroenl  of  the  deteodant  to  the 
rict  attorueyi  at  the  line  of  (be  pre- 
nary  examination,  that  he  wanted  ihe 
KCution   stopped;    ibal    be    "didn't 


hurt  the  girl  much;"  that  he  would  give 
ihe  attorney  fS  or  $10;  and  Ihat  the  girl 
would  "get  over  ii  again," — does  nol 
amount  to  a  confession  o(  the  crime  of 
rape,  or  of  anything  more  than  an  assault. 
Hardike  v.  Slate.  67  Wis.  ssa, 

4.  Roscoe's  Cr.  Ev.  (loih  Ed.)  56. 

In  a  trial  for  murder,  it  was  proposed 
to  give  in  evidence  a  slaiemeni  of  the 


for  whom  the  prisoner  had  sent.  It, 
however,  appeared  that  previous  to  this 
time.  Mr.  Cliflon,  a  magistrate,  had  had 
an  interview  with  the  prisoner,  and  il 
was  suggested  on  behalf  of  the  prisoner 
that  he  might  have  told  Ihe  prisoner  that 
il  would  be  better  10  confess,  and  that 
therefore  the  counsel  for  the  prosecution 
were  bound  10  call  him.  Liltledale,  J.: 
"As  something  might  have  passed  be- 
tween the  prisoner  and  Mr.  Clifton  re-  ' 
specling  Ihe  confession,  il  would  be  fair 
in  the  proseculors  to  call  him,  but  I  will 
nol  compel  them  to  do  so.  However,  I 
ihey  will  not  call  him,  Ihe  prisoner  may 
do  so  if  he  chooses."  R.  v.  Clewes.  4  C. 
&  P.  aai.  So  where  a  prisoner  being  in 
the  custody  of  iwo  constables  on  a  charge 

the  prisoner  immediately  dsked  him  to 
go  into  another  room,  as  Jie  wished  to 
speak  to  him,  and  they  weni  into  another 
room,  when  ihe  prisoner  made  a  state- 
ment; it  was  urged  Ihat  tbe  constables 
oughl  10  be  called  to  prove  that  they  had 
done  nothing  to  induce  Ihe  prisoner  to 
confess,  and  R.  v.  Swalkins,  in/ra,  wa* 
relied  upon.  Taunton,  J.;  "A  confes- 
sion is  presumed  10  be  voluntary,  unle*« 
the  contrary  is  shown,  and  u  no  threat 
or  promise  is  proved  to  have  been  made 
by  the  constables,  il  is  not  to  be  pre- 
sumed." Having  conmillcd  Littledalc, 
y,  his  lordship  ftdded,  "We  do  not  tbiak. 
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according  to  the  uiual  practice,  that  we  was  t^en  called,  and  proved  he 

ought  lo  exclude  the  evidence,  because  a  li*e  anv  undue  means  to  obtain  a 

constable  may  have  induced  the  prisoner  lion;  but  he  had  received  Uie  T 

to  make   the    statement,    oCherniBe    he  from  Manb.  another  constable,  i 

must  in  all  cases  call  the  magistrates  and  prisoner  had   made   some   stater 

constables  before  whom  or  la  whose  cus-  Mnrsh.     It  was  then  urged  that 

tody  Ibe  prisoner  has  been."     R.  v.  Wil-  should  be  called.     Lictledale,  J.: 

liams,  Glouc,  Spr.  Ass.  183a;  3  Russ.  on  not  thiak  it  is  necessary  ibaia  cc 

Crimes  (stb  Ed.),  497.  should  be  called,  unless  it  appc 

But  if  there  be  any  probable  ground  to  some  promise  was  given  or  some 

suspect  that  an  officer,  in  whose  custody  reference   was   made   to   the   coi 

a  prisoner  has  previously  been,  bas  been  There  was  a  distinct' reference  r 

guilty  of  collusion  in  obtaining  a  confes-  Williams,   and   therefore    I   thoi 

sion,  such  suspicion  ought  lo  be  removed  must  be  called,  but  there  is  no  re 

In  the  first   instance   by  the   prosecutor  to  Marsh.     It  does  not  appear  cil' 

calling  such  officer.     Upon  an  Indictment  any  confession  was  made  to  Ma 

for  arson,  it  appeared  (hat  a  constable,  only  appears  that  a  statement  wi 

who  was  called  to  prove   a   confession,  that  mig^t  either  be  a  confcssio 

went  into  a  room  in  an  inn,  where   he  nial.  or  an  exculpation."     R.  c.  1 

found   (he   prisoner   in    the    custody   of  Qlouc.  Spr.  Ass.  183a,  3  Russ.  on 

another  constable,  and   as   soon   as  be  (5th  Ed.).  49S. 
went  into  the  room  the  prisoner  said  be         If  evidence  of  a  confession  be  r 

wished  to  speak  to  him,  and   motioned  and  it  afterwards  appear  from  ot 

the  other  constable  to  leave   (he   room,  dence  (hat  an  inducement  was  b 

which  he  did,  and  left  them  alone.     The  which,  had  it  been  known  at  It 

prisoner  immediately  made  a  statement,  would  have  rendered  the  evlden< 

The  witness  had  not  cautioned  the  pris-  roissible,  the  proper  course  for  th 

oner  at  all,  and  nothing  had  been  said  of  to  take  is  to  strike  the  evidence 

what  had  passed  between  the  constable  fession  out  of  his  notes,  and  to 

and  the  prisoner  before  the  witness  en-  jury  to  pay  no  attention   to  ii. 

tered  the  room.     It  was  contended  that  Garner,  i  Den.  C.  C.  329 :  3  C.  & 
the   other  constable   must   be   called   to         Confaiiloiii  Takan  Snini  In  Wi 

show  that  he,bad  used  no  inducement  lo  If  the  confession  is  taken  down 

make   the   prisoner  confess.     Patteson,  ing  and  signed  by  the  prisonei 

J.:  "  I  am  inclined  to  think  the  constable  truth  acknowledged  by  parol,  or 

ought  to  be  called.     This  Is  a  peculiar  written  by  him,  then  it  is  put  in  c 

case,  and  can  never  be  cited  as  an  au-  dinary  document  and  read  by  tb 

thorily,   except   in   cases   where  a   man  of  the  court.     R.  v.  Swatkins,  4 

being   in   (he    custody   of  one    person,  550.     But  if  it  be  taken  down  b; 

another  who  has  nothing  to  do  with  Ibe  son  who  is  present  when  the  coi 

case  comes  in,  and  the  prisoner  motions  is  made,  and  is  not  signed  or  a 

(he   first   lo  go  away.     I   think,  as  Ihe  edged  by  the  prisoner,  the  docu 

witness  did  not  caution  the  prisoner.  It  not  itself  evidence,  but  may  l>e  1 

would  be  unsafe  to  receive  the  statement,  the  person  who  made  it  to  refi 

It  would  lead  to  collusion  between  con-  memory.     4  C.  &  P.  550.  nole 

stables."     R.  k.  Swatkins.  4  C.  &  P.  548.  cording  lo  general  principles,  if 

In   order  to   induce    the   court    lo    call  fession  were  contained  in  a  dO' 

another   officer    in   whose    custody   the  which  was  in  existence  and  admi; 

prisoner  has  been,  it  must  appear  either  evidence,   parol   evidence  could 

that  some  inducement  has  been  used  by,  given  of  it.     See  R.  v.  Gay,  7  I 

or  some  express  reference  made  to,  such  130, 

officer.     A   prisoner,   when    before    (he        BudMi  oT  Proof . — The  burden  ( 

committing  magistrate,  having  been  duly  ing  that  a  confession  i^as   obtai 

cautioned,  made  a  confession,  in  which  improper  inducements  rests  with 

he  alluded  to  a  confession  which  he  had  fendant.     Rufer  v.  Stale,  z;  Ohio 

previously  made  lo  Williams,  a  constable.  Campari  Slate  v.  Garvey,  38  La.  A 
Ilwas  submitted  that  Williamsoughtto  be         Where  confessions  offered  in  e 

called  to  prove  that  he  had  not  used  any  are  objected  10  upon  the  ground  II 

inducement.    Litlledale,  J.:  "  Although  I  were  improperly  obtained;  If  the 

donotthinkltnecessary  thataconstablein  wboobcained  the  confession  deni 

whose  custody  a  prisoner  has  been  should  ing  out  any  inducements,  the  de 

be  called  in  every  case,  yet,  as  in  this  bas  a  right  before  the  confessioni 

case  (here  is  a  reference  to  the  constable,  celved  (ogive  evidence  that  Ihe 

J  think  he  ought  to  be  called."    Williams  sions  were  obtained  by  improper 


CONFIDENCB-CONFINEMEN  T. 

Fnmiihing  Copy  of. — A  district  attorney  was  under  no  obli- 
n  to  furnish  the  defence  with  a  copy  of  a  confession.* 

ffFIDEHCE. — The  word  "confidence"  is  a  word  peculiarly  ap- 
-iate  to  create  a  trust.  It  is,  as  ap[)licable  to  the  subject  of  a 
as  nearly  a  synonym  as  the  English  language  allows.  Trust 
onfidence  which  one  man  reposes  in  another,  and  confidence 
rust,* 

IFISEHTIAL  CO]annnCATIOH&     See   Privileged    Com- 

ICATIONS. 

RTXVSKXHT,  within  the  meaning  of  an  act  prohibiting  con- 
tent of  the  master  of  a  ship,  may  be  by  a  moral  or  physical 
lint ;  by  threats  of  violence  with  a  present  force,  which 
tins  the  master  from  his  freedom  of  movement  or  command  in 
lip ;  or  by  physical  restraint  of  his  person.'  But  assault  and 
ry  does  not  amount  to  a  confinement.* 
to  its  meaning  in  statutes  relating  to  prisoners,  see  note  5. 

Com.    V,    Culver,    136    Mftit.  ttaiute  authoriiiag   the  judge   to  qrder 
an  inquiry  as  10  the  sanity  of  prisonen. 

for  the  prosecution  to  ihai  that  and  to  direct  their  removal  to  an  insane 

nfession  was   voluntary.     Barnes  aaylum,  "  are  used  to  impoVl  those  who 

:e,  36  Tex.  356;  People  v.  Bartlc.  are  imprisoned  in  the  county  jail,  await* 

.   343;    s.    c.    t    Am.    Cr.    Rep.  ing  a  final  trial,  or  in  the  actual  ctutody 

iicholion  V.  State.  aS  Md.  140.  of  the  officers  of  ihe  law,  as  distiuKuiahcd 

antrjt  v.  State.  67  Wis.  65,  from  those  not  having  been  arrested,  or 

lorltlM    for    OenfsMloB. — Roscoe's  who,   having  been  arrested,   have  been 

lal  Evidence;  Wharton's  Criminal  discharged   from   arrest   on   bail"      Ex 

ice;   Russell   on    Crimes;   Desty's  /or/r  Trice,  53  Ala.  54B. 

lal  Law;   Bishop's   Criminal   Pro-  AstnalConiliiemnt,  in  a  statute  relating 

:     Archbold's    Criminal    Practice  to   insolvent  debtors,   means  cither  an 

eading*  Greenleaf  on  Evidence.  actual  imprisonment  or  "  being  upon  the 

oates"  Appeal,  3  Pa,  St.  133.  limits,"   the   linjils   being   simply   by   a 

daae*  Oaiu.  in  a  statutory  prohibl-  hciion  of  law  an  extension  of  the  prison 

%  the  obtaining  or  attempting  to  walls.     In  re  Moschbecger,  10  N.  J.  L. 

from  any  person  money  or  prop.  T.  131.  citing  Smick  v.  Opycke,  7  Hat. 

F  means  of  the  use  oi  any  false  or  (N.  J.)  43S. 

check,   or  by  any   other  means,  CmAae  a  Woman. ^A  New  Jersey  stat- 

aent.  or  device.    Morton  v.  People,  ule  provided  that  "  it  should  not  be  law- 

474.  ful  to  cooline  the  person  of  any  female 

.  S.  V.  Thompson,  i  Suidd.  (U.  S.)  (or  debt."    The  plaintiff  appeared  before 
a  justice  and  made  oath  thai  he  would  be 

.    It    matters    not    whether    such  in  danger  of  losing  his  debt  if  orocess 

:   or    restraint    is    principally    or  issued  against  the  defendant,  a  woman, 

for    the    purpose    of    inflicting  by  summons.  A  warrant  was  accordingly 

al  chastisement  upon  the  master,  issued  and  judgment  given  against  I)er. 

t  to  deprive  him  of  his  authority  or  overruling  her   plea   that    she   was   not 

lad  on  board  the  ship.     "The  law  liable  to  arrest   by  warrant.     The  case 

Lo  the  act.  and  not  merely  to  the  was  appealed  to  the  common  pleas  and 

If  the  teliure  is  unlawful,  it  is  a  the  judgment  sustained.     On  appeal  to 

rment."     U.  S.  v.  Savage.  J  Mas.  the  supreme   court  it  was   held  that  an 

I  461.     See  also  U.  5.  v.  Sharp,  arrest  was  an   imprisonment  and  came 

I.  S.  C.  C.)  tiB.  within  the  meaning  of  the  act.  and  Ihere- 

'.  S.  tr.^  Lawrence,   i  Cranch  (U.  fore  the  issuing  of  a  warrant  asalnat  a 
woman  was  improper.   BUght  f.  Meeker, 

he  words  "  in  confinement,"  in  a  7  N.  J.  L.  97. 
3  C.  of  L.— 3*-                              «7 


CONFIRM  A  TION. 


COHTIBHATIOH  is  the  approbation  or  consent  to  an 
already  created,  which,  as  far  as  it  is  in  the  confirming 
makes  it  good  and  valid.  So  that  the  confirmation  di 
regularly  create  the  estate,  yet  such  words  may  be  mingled 
coniinnation  as  may  create  or  enlarge  an  estate ;  but  that  is 
force  of  such  words  as  are  foreign  to  the  business  of  confir 
and  by  their  own  force  and  power  tend  to  create  the  estate, 
conveyance  of  an  estate  or  right  in  esse,  whereby  a  voidabli 
is  made  sure  and  unavoidable,  or  a  particular  estate  is  inci 
(See  also  Conveyance.) 

COVFISGAIIOH  ACTS.    See  War. 

1.   People  f.   Law,   34   Barb.  (N.   Y.)  the  Kinth  Avenue  Railroad,  a  t 

511,  quoiing  Gilb,  (Tenn.)  6g.  finnaiion  of  an  aci  thus  enlirelj 

Injunction   prayed   for  against   street  unauthorized,  because  of  want 

passenger  railway  company  entering  on  over  Lhe  subject-matter,  would 

a  street,   on   ground   tbat   (be   common  be  of  no  avail.    But  if  the  comrr 

council  iraB  incapable  of  giving  a  valid  cii  had  authority  over  tbe  subjc 

consent  to.  OT  conferring  alegal authority  to  express  their  consent,  provir 

o?i.  the  defendants  for  the  construction  done  according  to  established 

of  this  road.     The  court  said  that  the  de-  think  the  supreme  poner  troul 

fendant's  authority  depended  on  the  con-  right  to  waive  or  correct  a  mere. 

atructloo  to  be   placed   upon  the  act  of  ity,  and  by  confirmation  give  efl 

April   14,   iS6o.     ".In  the  first  place,  I  act  in  other  respects  legally  don 

think   it   was   intended   to   confirm   and  Inclined  to  think  also  that  there 

make  valid  the  grant  or  permission  con-  thing  of  substance  in  another  dii 

ferred  by  the  resolution  and  action  of  the  which  may  be  mentioned.  If  a  r 

common  council,  whether  regular  or  ir-  of  the   common   council,  in  on 

regular, — whether   valid    or    Invalid, —  legally   eflective,    must   be   pa- 

whether  the  consent  was  sufficiently  or  particular  nay, — asby  iheactlot 

imperfectly  given.     It  has  been  said  that  rate  boards  thereon  in  the  sam 

tbe  consent  of  the  common  council  was  it  may  be  that  the  resolution  a; 

never  given  according  to  the  forms  of  still  defective,  notwilhstandint 
law,  and  that,  therefore,  it  is  not  proper 


toai 


tended  to  be  given.  Bud  I  think  thi! 
a  fallacy,  and  Ihat  the  effect  of  the  ac 
question  was  a  legislative  declaration  1 
adjudication  that  such  consent  was 
tended  to  be  given;  and  that  their  c 
firmatlon  was  based  upon  that  assui 
tion,  and  the  action  of  the 
council  intended  to  be  validated.  This 
the  legislature  had  power  to  do^  and  I 


by  lhe  iegislaimc 
grant  or  permission  which  is  th 
of  the  resolution  be  such  as  the 
council  Is  authorized  to  confer, 
grant  or  permission,  though  ii 
given,  be  confirmed  by  (he  Icgi: 
strikes  me  such  confirmation  wc 
back  of  and  beyond  the  mere  ir 
by  which   the  grant  or  permit 


ir  permission  itself,  and  make  i 
think  they  have  eflf'ectually  ratified  the  if  the  exertion  of  such  a  powkr 
action  of  the  common  council,  if  the  within  the  scope  of  the  powi 
legislative  proceedings  are  free  from  other  '  '     '    " 

valid  or  constitutional  objections. 

*'  Some  criticism  is  made  upon  the 
effect  of  confirmation  in  a  legal  poini  of 
view;  and  it  is  said  that  '  a  confirmation 
may  make  a  voidable  or  defeasible  estate 
good,  but  it  cannot  strengthen  a  void 
estate.'  Viner's  Abr.  Con.  V.  pi.  5;  Co. 
Lit,  S95.  i.  This  is  true,  but  it  must  be 
considered  in  reference  to  the  subject- 
matter.  If  the  common  council  of  New 
York  had  no  authority  to  give  their  con- 
sent in  any  way  to  the  construction  of 
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GonAmatioB  of  AMSHmtBt. — \ 

act  provided  that  no  irrliarari  t 

an  assessment  should  be   alloi 

thirty  days  have  elapsed  from 

firmation  of  the  assessment,  the  1 

will  not  begin  to  run  if  the  con 

has   no  legal  existence  for  tbe 

notice  o(  filing  of  the  report,  ai 

ening  of  the  township  com 

ider  objections  touchitkg  tb 

1.  Suief.Nonh  Bergen, 39! 

a  Bl.  Com.  335. 


CONFUCT  OF  LAWS. 


■mOI  01  LAWS. 

'mtum,  Jol. 

•  initnutieiu^  law,  50I. 

)  imtn^taU  law,  jot. 

ntral  prindpltt,  501. 

nvtrtignty  andjuruMetioit  ifiuMtmt, 

.*";       . 
9mUy  ef  natunu,  503. 
uUi  gevemiHg  ntegmUioit  e/frrttgn 

lawi,  ytj. 
'xtr»4trrU(irial  ftret  aftatK,  Jo8- 
ufirematy  e/StaUi,  508. 
/Natural  alltgiamet,  (11. 
ams    rclaiing   to    tkt    itattu    and 

tapatily  c/ptri<mi,  51J, 
Rigkit  of  izpatrialiaii  and  noliar^ 

X^Atr  te  r^gnht/t  firyfitriy,  JI3. 

Lex  lad  tentratha,  513. 
(Hmtifttl  lani,  5 1 4. 
nprtmacy  ef  domiiiU,  JI4. 
tatiUtt  JttlriiyiHg  tapacity,  51J. 

DiiaUliHit  efilavtt,  516. 

DiiabilUitt  of  ctvU  Jtatk,  516. 

DUabilitUi   0/  infamy  md  atiab^ 
dtr,  516. 

Diiaiilititt  efirttd  and  eatU,  JI7. 

DatMlUits  of  infan 


DitaiilMtt  ef  tp*»4lhrifu,  51S. 
latitti  frttatii^  tafatify,  519. 


Jiu'f^  fnfertigH  ttatntt,  53a. 


"iW- 


C.  Qtitrattj firth* loam ^wmity,ltp. 
d  CoHtrattt  for  imavatut.^tfl. 
e.  CotOrtua  rtlating  to  ftroemai  prop- 
frfy,SS*- 
(I)  Mortgig,  of  a  vaul,  jp. 
L  Validily  o/contratl  mitrt  moA,  lit. 
g.  CvH/rwiti  injuriem  to  a  natiom  or  it) 

ntiftcti,  JSJ. 
k.  COKtnuti  fommdid  en  pttkkal,  rU, 

itUtrpttitdt,  5S6. 
L  Ctntrattt  in  fraud,  tU.,  of  ike  tawt 
ofaiutior  totmirji,  »& 
(t)  ContraiU  for  tuU  i/Mfxitat- 

ingliqitori,  J  56. 
(3)   CentracU    ly    tuifttti     rttidu^ 
ahread,  558. 

tContriutt  viicA  arr  naiMrW,  558. 
CatUratU  efpitttd  to  national  paUoi, 

L  Form,  proof,  and  atttkrmlltaliom  ^ 

eotitraett,  55S. 
m.  NotHTt,  oUigation,  and  inlirpr^a 

""*  of  (ontratts,  55^ 


(I)-' 


'.,559- 


'tienptdgmtnU,  5J7. 
'uigmtnls  in  rrm,  528. 
■f^mMti  idptrtonam,  530. 
Stdgmentsintimrltofiitltr  SlaUi,  531. 
'nuUnty  ofniit  infortign  Slatt,  535. 
010^  lam  and  offineri.jyS. 
'erriiorial  limitation  tfikt  titration  of 

criminal  lami  and lenienin,  J3& 
Attainder  and  infamy,  537. 
Vidn  crimn  cemmitltd  in  ont  cottrntry 

will  ir  puniikid  in  onotktr,  J37. 
ConHmiing  jffcncti,  538. 
'nriidiction  to  try  offinai,  539. 
°UaSngi  andpre^j,  5m. 
^ori^inlam,  itc^  mnilbtpltad,  539. 
'roof  goiirmtd  by  Itx  fori,  J40. 
fanner  of  proof,  t^i. 
Ctntratli,  541. 
^fUx  tod  contractus,  Ul. 
IfSor  dtemtd  tht  plact  of  tomfraet. 


S46- 


'.  S49- 


J)  OUigalum.  ^l<i. 
(3)  fnttrpntation,  559. 
(a)  Kuliiofinttrprtlation,^\, 
n.  Contratti  madt  in  ont  ^tt  t»  tf 
performtd  in  anetktr,  JlSl. 
S.  Zjot  loci  reidta,  563. 

a.  Ifealproptrly,  563. 

(1)  Ditttncltvtftaimrttof  rtal  prop- 

trty,^. 
(1)  Comryancttofrtalprip<rtr,^i. 

(a)  J^aturt  and  ixttnt  of  tnttrut 
trantferreJ,  j66. 

(b)  CttpaeityftaitrtaltMata.^A. 

(c)  A0/  «£ii^  acfniowd  ly  tpir^ 
tioit  of  law,  j66. 

(^  tmmovatlet  not  land.  Si?- 
(Q  Imemmbrantti  of  roai  pro 
567. 

b.  Ptrtonal  property,  567. 
'*'   Si/r  m/i</  actor £ng 

tontroctm,  butimiali 
to  lex  loci  rti  lila,  j69> 

SAiiignmentoftkoni  in  atlion,  ffl. 
foreign   aingnmtnti  far  tttttfU 
of  creditor,,  SJU 
e.  Power  I,  573. 

3,  Of  lex  domichi,  573. 

%.  Capacity     to    contract.  —  Pfmmtl 

itatM,  573. 
tk  Atngnmenlfiritneftofertditort,^y 
c  Contrail  ty  matter  of  a  velul,  S74- 

d.  Ptrional  pm/erty,  $74. 

e.  Married  uromen,  ^j  ^ 

4.  Oft*eUxfori,s?S- 

a.  General  rules,  575. 

b.  7<t«  ra/f  Of  /o  rrmttStt  mfm  am- 

tratti,  576. 


CONFLICT  OF  LAWS. 


S79- 
c  Dtfttuis   ariititg  from  mattert  rx   XL 
fio»  facto,  579.  I. 

(ll  CoUitUr-daim,  nr  al-ef,  SJ^ 
h)  IHtchargr,  yjij. 
J3)  StatuU  of  Iimilatitmi,  583. 
IX,  BiSt  and  nottt,  585. 
I.  A'MVf,  ioHJi,  its^  5S5. 

a.  Riektt  tf  erigiHoipartMt,  5S5. 

b.  LuMiity  of  partui,  jSj. 
C.  Inltrttl  anauiury,  5S& 

d.  Demand,  froteit,  notut  tf  1 

and  days  of  graet,  537. 

e.  imthrumtnts,  ^7. 
1  An^meMl,  588. 
g.  ^^M(J  extfiiUd  in   eiw   .SW/,  om^ 

•xulr   paya^    or    inderied  in 
another,^. 
h.  Rightt  of  action  a^aintt  maJUr  or 
acctplei;  588. 
(l)  Suiti  iy  administrator)  amd  tkar 
attigniis,  5S9. 
L  Definets,  590. 
S.  Billof txckange,drafis,ckecks,ete^^\, 

a.  iJm  gtveming,  501. 

b.  mat  a  foreign  Ml,  ^qi. 

c.  fi//j  drawn  in  ent  State,  and  ac- 

ctfited,  indorsed,  01 
another,  591. 

d.  Acceptance,  592. 

e.  TVansfer,  593. 

f.  Protest,  andnetite  if  dt 


.1.  Action  on,  VH- 

(1)  Action  iy  indorsee,  ^g^, 
L  Interest,  595. 

LDamagts,  595- 
Defences,  596. 
3.  Cb'f^,  596. 

A  597. 


X.  Marriage  and  divorce, 
I.  Marrtage,  ;9S. 

».  Caa^ned  iy  the  lex  loei,  y^ 

b.  Capacity  to  contract  mamagr,  599. 

c.  Marriage   of  persons   diwrred  ftr 

adultery,  599. 

S.  l)ivorte,6ot. 

a.  Foreign divorees,(ti\. 

(l)  In  England, 601. 

(l|  />■  America,602. 

{a>  Jtirisdiaion  and  validi^,  tioi. 

!b)  Domieite gives JHrisdiclion,^^ 
c)  Domieile  of  wife,  607. 
d)  Domicile  must  be  bona  fide,  609* 
e)   /%ifr  oftommitsion  y  efftntt, 

(f)  Domieile  of  parties  at  time  ofi 

fence  eommttted,  610. 
(gl  /Vocr  ^  telebfiition   of  mar- 

(h)  Defendant  must  be  fersonaUy 

served,  610. 
(i)  Appearance,6ii. 

(j)  X™  „/, 


(k)  Collusiim  in  dtport 

inp,6it. 
(1)  fraud  in frocnring^ 
Biautruft  and  insolvent  lawi 
I.      fWo-f  /i/  /orAir/  or^  a// 

ment  ii  made,  G13. 

a.  Assignment  of  real  estate, 

b.  Cttfif^  IK  Of/ifffi,  616. 
t  Property  in  transitu  and  si 

1.  Assignments     vihick     conin 
law  of  the  situs,  6i6. 

3.  CiHiI'fWKrN   Mn^b'  foreign 
and  iHsotvent  laws,  6ij 

4,  Relation  of  foreign  bankrupt 
ing  creditors,  6i8. 

(.  Collision  with  local  lien,  6to. 
6.  Reciprocal  relation  of  credili 

S.  General  rules  as  to  priorities, 
.  Questions    between  local  bai 
62:. 


621: 


of  foreign  bankrupt  1 


a.  Po      , 

b.  Power  ^  State*  to  fiats 
lams,  613. 

C.  Foreign  discharge  no  deft* 
creditor  not  domiciled  i 
granting  the  discharge, 

d.  Contracts  made  and  to  be  1 

in  State  of  discharge,  6 

e.  Contracts  made  and  to  be  1 

out  of  Stale  granting 

614- 
[,  Diteharge  in  one  Sate  no 

action   on  a  contract 

another  State,  6z  j. 
g.  Discharge  in  one  State  j 

action  in  another,  62  J. 
h.  Discharge  no  bar  to  suit  I 

of  another  Stale  in  i 

-  y.e^s- 

/oretgn 
pladed.blb, 
J.  a^ecl  of  foreign  attcnarg 
indorsed  to  bona  fide  he 
matnrify,  617. 
k.  Effect  of  foreign  dischctei 
son  from  arrest,  617. 
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Extattitn  and  rrvetaliim  if  vrilli,  634. 


i.  Change  ef  dtmitUt,  635. 
b.  Sutt^ftuHt  Urlk  of  a  AUJ,  1 
CfulmttuH  of  wiih,  63 1 
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I.  At  to  inlerfrtlation  efwordt.,  63 J 


Adjuditation  by  domiciliary  tfurU, 


Aulktnticatitm  and  f  roof ,  638. 
I.  Of  pmonal pr9ptrly,b^ 
t>.  Of  real  property,  639. 
!.  SiucetiUm  and diitribHtien,^\ 


'   (a)  Suit  by  aiiigntt  of  aJminU- 

/m/or,  G47. 
(l)  Suit  by  admiitiitralor  «n  policy 

BH  hit  duedenl,  &|8. 

(3)  Suiii  by  foreign    adminittrator 
f'"  ni^igence  taming  death  of 

hit  inleitole,  648. 

(4)  Suit  againil  admiitijlrator,6^<). 
(a)  Suit  by  rtan-resident  midowfer 

aUoioance,  6ji. 

d.  Primary  and  ancillary  adminittra- 

e.  Cttarit  of  dittribtOUm  n  aiuHlary 

admimslroHom,  653. 

f.  Properly  in  troHsUu  and  ihipi  at  Jta, 

g.  Confi^  between  primary  and  omit- 
ktry  adminiilralioni,  654. 

tu  Payment  of  debli  toforeigit  admimti' 
tralor,  655. 
1.  J'breign  guardiant,  656. 


(i)  ^J  A>  property  of  ward,  658. 


l>.  Immot         _      _ 
L  Capacity  to  tati,  641. 
( I )  Draisei  to  corporation!,  643. 
(1)  Devises  for  charitaiU  purpMO, 

641. 
[3)  Capacity  of  alieni  to  inhertt,6iy. 
Distribution,  643. 

.  Pertons  acting  in  outre  droit,  644. 
ftrtigH  adminitlratort  laid  exteiOori, 

644. 
1.  When  may  act,  644. 
b.  Title  of adminislraton  and  executor*, 
645. 

.  Definition.— 'By  the  phrase  conflict  of  law  {confiiclus  Ugum) 
Dcant  the  doctrine  whigh  treats  of  the  proper  application  of 
differing  laws  of  various  States  or  nations  to  matters  claimed 
«  subject  to  both ;  and  of  the  application  of  foreign  laws  to 
lign  contracts  and  rights  where  there  is  no  law  of  the  forum 
eming  in  the  case.' 

.  In  International  Law.  —  In  international  law  it  relates  to 
doctrine  which  treats  of  the  opposition  between  the  municipal 
s  of  different  countries,  where  the  subjects  of  one  countiy 
r  have  acquired  rights,  and  become  subject  to  duties,  within 
jurisdiction  of  another  country.' 

,  In  Inter-State  Jurisprudence. — In  inter-state  jurispru- 
ce,  the  phrase,  conflict  of  laws,  relates  to  the  doctrine  which 
its  of  the  opposition  or  Inconsistency  of  the  laws  of  the  different 
tes  of  the  Union,  or  the  domestic  laws  of  any  particular  State, 
•n  the  same  subject* 

Abb.  Law  Diet.  164.  tlon  U,  bow  much  forc«  ma;  be  allowed  to 

Bnrrill'*  Law  Diet,  (id  edO  346;   *  a  foreign  law  witb  reference  lo  which  an 

t,  Coamk  no.  act  hai  been  done,  either  directly  or  b^ 

Aa  a  term  bf  art  it  alao  Indadea  tha  legal  Implication,  in  the  abaence  of  anjr 

uon  aa  to  which  law  is.  In  inch  cttaet.  doueadc  law  cxclmiveir  applicable  to  the 

m  inperioritY.    It  alao  Include*  manf  case.'    1  Bouvier.Lan  DicL  (i4thed.)3ia. 

I  where  there  iamo  oppotltlon  between  >  t  Boovler,  X^w  Diet  Uth  ed.)  3*0. 

ifitcma  oi  taw,  bat  wiwte  the  que*-  See  Rortt,  Inter-State  Iam,  passim. 

eoi 
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2.  Oflimal  FriiuiplN. —  i.  Sovereingty  and  Jurisdictic 
Nations.  —  Every  nation  possesses  exclusive  sovereignty 
jurisdiction  within  its  own  territory  ;  and  the  laws  of  every 
affect  and  bind  directly  all  property,  whether  personal  or 
within  its  territory,  whether  belonging  to  citizens  or  aliens 
all  persons  residing  therein,  whether  native-born  subjects  or 
sojourners,  as  well  as  all  contracts  made,  and  acts  done,  withi 
territory  of  such  State  or  sovereignty.*  Sovereignty,  united 
domain,  establishes  t^e  exclusive  jurisdiction  of  a  nation* 
its  own  territories  as  to  all  controversies,  crimes,  and  rights  ai 
therein.' 

It  has  been  laid  down  by  Huberus,  and  the  doctrine  has 
sanctioned  both  in  England  *  and  the  United  State's,"  — 

(i)  That  the  laws  of  every  empire  have  force  only  withii 
limits  of  its  own  government,  and  bind  all  who  are  sut 
thereof,  but  not  beyond ;  ^2)  That  all  persons  who  are  J 

1  Trauhrot  Propnty. — Thepowerof  or  regulate  propeitr  beyond  itt  tci 

a  State  to  regulate  the  truiifer  of  all  prop-  or  control  persons  wlio  do  no)  reude 

ert;  within  ita  teiritoiY  is  weli  established,  it,  whether  they  be  nilivc-bom  subli 

Steele  v.   Goodwin   (Pa.),   4   Cent   Rep.  not"    See  Foelix,  Droit  Intem.  Pm 
66i|  Milne  f.  Moretan,  6  Binn.  (Pa.)  361;         Story  says,  that  eacb  State  may  by 

Green  ff.  Van  Buakirk,  7  Wall  (U.  S.),  ijif  regulate  the    manner  and    circum 

74  U.  S.  bk.   19,  L.   Ed.   113;    Warner's  tinder  which   property,  whether  p 

App.  13  Weekly  Notes  of  Cases,  505.  or  real,  or  mere  theita  in  actiaii,'u 

A  transfer  of  title  to  property,  whether  shall  be  held,  transferred,  transmit 

personalty  or  realty,  can-  only  be  effected  queathed,  or  enforced  (  the  conditio! 

within  the  limits  of  the  territory  where  the  city,  and  state  of  all  persons  within 

law  prevails ;  and  as  the  laws  of  a  State  validity  of  contracts  made,  and  act 

have  no  extra-territorial  force,  it  folloirs  within  it  i  the  resulting  rights  and 

that  the  title  to  property  located  in  one  groning  out  of  these  contracts  an 

State  cannot  be  passed  by  force  of  the  laws  and  ttie  remedies  and  modes  of  a 

of  another,  except  by  virtue  of  the  comity  tering  justice  in  all  cases,  calling 

or  courtesy  which  prevails  among  difiercnt  inteiposition  of  its  tribunals  to  prol 

nations  and  States  by  force  of  international  vindicate  and  secure  the  wholesome 

law.     Sute  Bank   Receiver  f.  Flainfield  of  its  own'taws  within  its  own  di 

Bank,  34  N.J.  Eq.  450.  See  Story,  Confl.  L.  19,  S  18.    T< 

9  Sec  Lawrence's  Wheaton,  160,  161 ;  effect  Vattel,  pt  1,  ch.  y,  SS  S4,  S^  i 

Henry,  For.  Law,  pt.  I.  ch.  t,  5   i ;   Hu-  Boullenois,  Traiti  des  Siatutes,  pp. 
bettis,  lib.  I.  til.  3,  S  2  J   Minor  »,  Card-       «  Vattel,  b.  i,  ch.  7,  ${  S«  Sj. 
welt,  17  Ho.  3S4 ;  Campbell  v.  Hall,  Cowp.       4  See  Robinson  f.  Bland,  2  Bun 

__=    *--   '-  ,,  jarquin,  sHarr.  4  J.  (Mil)  1078;  Holman  »,  Johnson,  Cowp.  3^ 


t  ;ohr 

—      -- o  -—  , , ,-  ,----.  -,-,,  jrriot,. 

down  the  broad  principle  that  "every  State  (N.  Y.)  «lo,  and  n.;   Saul  c.  His 

possesses  the  power  of  regulating  tlie  con-  ors,  17  Martin  (La.),  569,  ^gb,  m 

ditions  on  which  the  real  or  personal  prop-  Greenwood  v.  Curtis,  6  Mas*.  358 

erty  within  its  territory  may  be  held  or  of  Augusta  v.  Earle,  13  Pet.  (U.  J 

transmitted!  and  of  determining  the  state  s88~5qi.    See  also  Shanks  t;.  Dui 

and  capacity  of  all  persons  therein,  as  well  Pel.  (U.  S.)  14.1,  247;   Inglis  b.  I 

u  the  validity  of  the  contracU  and  other  Snug  Harbor,  3  Pet.  (U.  S.)  99,  12 

Kts  which  anse  there,  and  the  rights  and  Santissima  Trinidad,  7  Wheat.  (U.  i 


obligations  which  result  from  them ;  and,  MJ ;  U.  S.  v.  Gillies,  1  Pet.  C.  C.  t 
finally,  of  prescribing  the  conditions  on  Murray  v.  Schooner  Charming  Bet< 
wbich  BUiCS  at  law  may  be  commenced  and   (U.  S.)  64, 119;  United  States  v.  W 


carried  on  in  iU  tcrnlory,"  also,  "  that  no    3  Cr.  (U.  S.)  83,  and  Bote ;  Talbot 
Sute  can,  by  it*  Uws,  directly  affect,  bind,  son,  3  Dall.  (U.  S.)  133. 
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iiD  the  limits  of  a  government,  whether  their  residence  is 
nanent  or  only  temporary,  are  to  be  deemed  subjects  thereof ; 

(3)  That  the  rulers  of  every  empire,  from  coinity,  admit  that 
laws  of  every  people  in  force  within  its  limits  ought  to  have 

same  force  everywhere,  so  far  as  they  do  not  prejudice  the 
■ers  or  rights  of  other  governments  or  of  their  subjects.* 
IThatever  force  and  obligation  the  laws  of  one  country  have  in 
ther,  depend  entirely  upon  the  laws  and  municipal  regulations 
iuch  other  country  ;  in  other  words,  upon  its  own  proper  juris- 
dence  and  polity,  and  upon  its  own  express  or  tacit  consent.* 
L  State  may  prohibit  the  operation  of  all  foreign  laws  and  the 
its  growing  out  of  them,  within  its  own  territories ;  it  may 
nit  some,  and  prohibit  others;  it  may  recognize  and  modify 

qualify  some,  and  give  universal  effect  to  others.  When  the 
en's  own  code  speaks  positively  on  any  subject,  it  must  be 
^ed  by  all  persons  who  are  within  reach  of  its  sovereignty, 
en  the  nation's  customary,  unwritten,  or  common  law  speaks 
ctly  on  any  subject,  it  is  equally  to  be  obeyed,  being  of  equal 
gation  with  the  positive  code.  Where  both  are  silent,  then 
r  can  the  question  properly  arise  as  to  which  law  shall 
em," 

.  CouiTY  OF  Nations.  —  But  it  is  said,  that,  by  the  universal 
:tice  of  civilized  countries,  by  what  is  known  as  "  the  comity  * 

Hdbenu,  lib.  1,  tit  3 ;  D«  Conflktu  to  their  own  rjghu  and  interetU,  or  thoie 

"■>•  53^>  I  '■  '^  ''>'■''  lubjecu.    Some  regard  it  not  wi 

Hubenu,  lib.  i,  tiL  1,  £  1.  much  a  matler  of  comity  or  courtety  »  a 

heatoniayi,  that,  "All  the  effect  which  matler  of    paramount  moral   duly.      See 

^  law*  can  have  in  the  territory  of  a  Livcrm.  Dessert,  i6-ia    Story  says,  that, 

:   depend*   absolutelv   upon   the   ex-  "Assuming  that. aucn  a  moral  duty  does 

I  or  tacit  consent  of  that  State.     A  exist,  it  is  clearly  one  of  imperfect  obllga- 

:  is  not  obliged  to  allow  the  applica-  tion,  like  that  of  beneficence,   humanity, 

of  foreign  laws , within   its  territory,  and  charity.    Evenr  nation   must  be  the 

nay  abiolutely  refuse  to  give  any  effea  final  judge  for  itself,  not  only  of  tbc  nature 

lem.    It  may  pronounce  this  prohibi-  and  extent  of  the  duty,  but  of  the  occasions 

with  regard  to  some  of  them  only,  and  on  which  its  exercise  may  be  justly  de- 

.it  others  to  be  operative,  In  whole  or  manded.    And  certainly  there  can  be  no 

i\.    U  the  legialation  of  the  State  i*  pretence  to  say  thai  any  foreign  nation  ha* 

ive   either   way,   the   tribunal*   must  a  right  to  require  the  full  recognition  and 

narily  conform  to  it.    In  the  event  execution  of   its  own  laws  in  other  terri- 

of  the  law  being  silent,  the  court*  may  tories,  when  those  laws  are  deemed  oppret-   ' 

:,  [n  the  particular  case*,  how  far  tor  sive  or  injurious  to  the  rights  and  interests 

w  the  foreign  laws,  and  to  apply  their  of  the  inhabitants  of  the  latter,  or  when 

isions.    The  express  consent  of  a  State  their  moral  character  is  questionable. 


of  foreign  laws  within  Ihcir  provisions  are   impolitic   or  unJusL 

ts  passed  by  its  See  Saul  v.  His  Creditors,  17  Martin  (La.), 

jy  treaties   con-  j6g.  5Q6-599.     Even  in  other  cases  it  u 

ilh  other  Stales.    Its  tatHt  consent  dilncult  to  perceive  a  clear  foundation  in 


wifested  by  the  decisions  of  its  judicial  morals,  or  in  natural  law,  for  declaring  that 

administrative  authorities,  as  well  as  an^  nation   has   a  right  (all   other  things 

lie  writings   of  its  publidsls."    Law-  being  equal  in  sovereignty)  to  insist  that 

:'b  Wheaton,  161.  its  own  positive  laws  shall  be  of  superior 

Story,  Confl.  L.  13.  obligation  in  a  foreign  realm  to  the  dome>> 

It  is  thought  by  some  that  the  terra  tic  laws  of  the  latter,  of  an  equally  positive 

aitv"  is  not  sulHciently  expressive  of  character.    What  intrinsic  right'hai  one  na- 

iblieation  of  nations  to  give  effect  to  tion  to  declare  that  no  contract  shall  be 

gn  laws,  when  they  are  not  prejudicial  binding  which  is  made  by  any  of  iu  *ut> 
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si  nations,"  the  laws  of  one  nation  or  State  will  be  reco 
ind  executed  tn  another,  where  the  rights  of  individua 
:oncerned,^ 

ecu  in  a  {r>reig:n  coimtry,  unleu  ihcf  are  fer,  or  send  out  oE  ihe  Suie  (or  a 

weniy-live  years  of  age,  any  more  Chan  a  claim  against  aaother  citizen  of  t 

mother  nation,  where  the  contract  is  made,  which  cannot  be  there  collected, 

las  a  right  Co  declare  that  such  a  contract  of  thi!  Ohio  exemption  law.    Wl 

hall  be  binding,  if  made  by  any  person  Uw  was  set  up  as  a  defence,  it  \ 

wenty-one  years  of  age  ?    One  would  sup-  that  the  principlcE  of  inter-slate  c 

lose,  that,  if  there  be  any  thing  clearly  not  preclude  the  courts  of  West 

rithin  Ibc  scope  of  national  sovereignty,  from  awarding  judgment  where  an 

t  is  the  right  to  fix  whit  shall  be  the  rule  is  made  to  cotlect  such  a  claim  bj 

0  govern  contracts  made  within  its  own  of  garnishment  against  a  party 
emtorics,"    Story,  Cond.  L.  K),  30.  Virginia  owing  such  debtor.    St 

I  Minor  V.  Cardwell,  37  Mo.  350,  354 ;  Brown,  30  W.  Va.  4«- 

tank  of  AtigusU  c.  Earle,  ij  Pet.  (UTs.)        Under  the  settled  law  of  New 

;iQ,  5S9.  ,  the  grantee   of  an  equity  of  rec 

Law«  of  %  Vanlgn  Ooutrj.  — The  laws  assumes  an  outstanding  mor^agi 

if  a  foreign  State,  where  the  parlies  in  land,   by  accepting  a  deed   cont 

nterest  are  domiciled,  will   be  respected  covenant  that  he  shall  pay  it,  the  m 

n  another  jurisdiction,  unless  they  be  in  may  maintain  an  action  against  h 

nnllict  with  the  rights  of  its  own  citizens,  in  New  York,  the  statute  of  lin 

ir  are  in  opposition  to  its  policy.    Sher-  applicable  (0   simple  contracts,  1 

vood  *.  Judd,  3  Btad.  419.    Thus  the  law  apply  to  such  an  action.     Vet  in  a 

if  a  foreign  country,  which  protects  the  on  such  a  New-Vork  contract,  br 

larty  to  a  contract  from  eieculion,  will,  in  the  District  of  Columbia,  it  was  h 

lur  courts,  protect  him  from  arrest  on  the  while  (he  liability  must  be  govenu 

iame   contract.     Camfranque  v.   Bumell,  New-Vork  law,  the  court  would  1 

:  Wash.  C.  C.  340.  the  form  of  the  action  mUst  be  a 

Laws  of  a  Buter  State.  —  The  laws   of  and  that,  therefore,  the  statute  0 

ither  States  will  be  presumed  to  be  the  tions  applicable   Co   actions  of  t 

lommon  law.    Carpenter  v.  Grand  Trunk  eoverned  (he  case.    Willard  v.  ' 

iy.  Co.,  7a  Me.  388;  s.  c,  39  Am.  Rep,  Mackey  (D.  C),  538. 
140;  but  judicial  notice  wilt  not  be  taken       The  sulutes  oi  a  fpreign  Stab 

>f  such  laws.    Crane  v.   Dawson   (Mo.),  no  case,have  anyforce  oreflect  in  j 

1  West.  Rep.  689.  State  tx  prefrio  vigort ;  hence  it 
A  statute  law  of  another  State  will  be  held  in  New  York  that  the  statu 

^forced,  if  not  against  public  policy,  when  of   foreign   assignees   in   bankru 

luch  law  has  entered  into  a  cdntract.    Ban-  have  no  recognition  solely  by  virti 

:hor  »-  Gregory,  9  Mo.  App.  loj.    Thus,  foreign  statute.     But  the  comity  o 

inder  (he  Illmois  statute,  a  tax  title  cannot-  allows  effect  to  such  lilies  when 

«  questioned  bv  one  not  owning  the  land  be  recogniied  and  enforced  withe 

il  the  lime  of  ihe  lax  sale;  and  this  rule  dice    to    (he    rights  of   creditors 

Taa  enforced  by  a  Missouri  court  in  an  their  rights  under  (he  Stale  stati 

iction  (o  recover  for  sand  taken  from  land  when  they  are  not  in  conflict  wi(h 

n   Illinois.      Cobb  v.  Griffith  &   Adams  or  public  poHcy  of  the  Slate.    /«  r 

Jand,  etc.  Co,  12  Mo.  App.  130.  99  N.  Y,  433. 

II  has  been  held  thai  a  Stale  statute,  DaeUloiti  of  Courts,  and  Omiatn 
naking  railroad  companies  liable  for  the  Btatntas.  —  The  decree  of  a  forei 
ralue  of  animals  killed  because  of  a  failure  with  respect  to  the  dislribulion  a 
ojence,  remains  operative  in  territory  not  can  assets  would  be  void  for  want 
xded  by  the  State,  but  purchased  bv  the  diction.  A^pden  v.  Niion,  4  Hot 
United  Slates.  Chicago,  etc.,  Ry.  Co.  v.  467;  Slaceyf.Thrasher.e  How.(l 
HcGlinn.  114  U-  S.  542.           ,  The  decisions  of  Stale  courts  in  a 

And   (he   Slate   legislation,  concerning  Ihe  statutes  of  their  own  State,  si 

nilitary  settlements,  governs  questions  be-  binding  upon  courtsof  other  Slates 

ween  (owns,  notwi(hBtanding  (he  general  can  Print  Works  t.  Lawrence,  3  Za 

irovisions  of  the  U.  S.  Act  otjuly  4,  1864,  590.     Thus,  in  an  action  a^inst  p 

:hat  recruits  are  to  be  credited  lo  the  quota  copartners,  (hough  assuming  to  I 

il  (he  "town,  ward,  district,  or  State  in  porated  under  ihe  laws  of  another  ; 

vhich  (hey  respectively  reside."    Brockton  decisions  of  the  courts  of  thai  oil 

'■  Uxbridge,  13S  Mass.  292.  must  control,  in  determining  whet 

An  Ohio  statute  makes  it  a  misdemeanor  was  such  an  incorporation,  and  the 

'or  a  citizen  of  (hat  Stale  to  assign,  trans-  its  powers.  Bank  oE  Kentucky  f.S 
604 
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This  comity  is  the  purely  voluntary  act  of  the  nation  or  State, 
d  is  totally  inadmissible  when  the  laws  of  the  foreign  State 

■k,   I  Pan.  180.     But  if   ttic   law  thai  »nd  that  therefore  the  suit  coold  be  main- 

ertained  bM  been  changed  tw  dceitions  tained  in  a  Florida  cowl ;  and  that  ■  de- 

dered  aince  the  making  of  the  contract  cUion,  to  the  tame  effect,  of  rhe  New-Vork 

d  on,  *ach  later  decisioiu  will  not  be  re~  Court  of  Appeals,  in  (he  construction  of  the 

ded.  JessDp  v,  Carnegie,  44  N.  V.  Super,  statute,  was  entitled  to  great  weight  in  de- 

16a.    Andthedecreeof  aVirgiAiaCouri  lennimng  the  question  at  issue,  and  to  none 

i^haoceiy,  tranaferring  property  of  a  cot-  Ihe  less  weight  because  of  the  suit  having 

ation   to  trustees,  was    recc^ised   by  been  brought  in  Florida.    Flash  v.  Conn, 

■reme  Court  of  the  District  of  Columbia,  109  U.  S.  371. 

ier  doctrine  of  comitf,  in  Glenn  c.  Dodge  An   Oregon  corporation    ceased  to   do 

C),  3  Cent.  Rep.  183.  business,  and    a    creditor  thereupon  ob- 

L  State  within  wnose  territory  personal  tained  a  judgment  against  it  in  Oregon, 

pertyissitoated,  has  entire  domain  over  and  brought  an  action  at   law  in  Illinois 

bat  the  decisions  of  its  courts  in  that  against  a  shareholder  there  to  apply  the 

3ect    have    no    extra-territorial    force,  amount   of   his  unpaid  subscription!   the 

e  V.  Harbeson,  1  T.  A  C.  (N.  V.)  4.  court  held   that  the  action  could  not  be 

t  has  been  said  that,  as  a  eeneial  rule,  maintained.    Paltenon  v.  Lynde,  iii  IIL 

conrts  of  New  York  will  follow  the  196. 

strtiction  placed  upon  a  statute  by  the  When  sa  action  was  brought  in  Pennsyl- 

Tta  of  the  State  enacting  it,  and  that,  vania   by  an   English  aubject  a^insl  aa 

:t«  obligations  have  been  entered  into  English  corporation,  which  action  could 

ibe  failh  of  the  decisions  of  such  other  not  have  been  brousht  in  England,  because 

te,  a  subsequent  and  contrary  decision  thecompanywasinthehandsofaliquidalor, 

not  control.    Jcssup  v.   Carnegie,  80  on  nwition  to  stay  proceedings  on  the  ground 

r.  441 ;  s.  c.  36  Am.  Rep.  643,  that,  by  comitji',  the  court  would  administer 

"he  courts  of  Pennsylvania  give  effect  to  the  same  law  in  Pennsylvania,  it  was  held 

construction   pot   upon  the  statute  of  ^atX,  prima  faeit,  Ihe  English  statute  was 

ther  State  by  its  own  courts.    Case  v.  not  intended  to  apply  to  a  ioreisn  jurisdic- 

thman,  3  W.  &  S.  (Pa.)  544,  s.  c.  I  Pa.  tion,  even   as  between   English  subjects. 

141.  Henry  v.  Stuart,  14  Phila.  (Pa.)  tlo. 

lot  one  State  cannot  dictate  to  another  In  an  action  brought  in   New  York  to 

r  to  construe  a  contract  sought  to  be  en-  enforce  the  liability  of  certain  stockholder* 

:ed  within  its  limits.   A  reasonable  li mi-  under  the   Iowa  Code,  sect.   1166,  it  ap- 

on  of  the   rule   of  comitf  is,  that   no  peared  that,  after  the   commencement  of 

imnnity  shall    suffer  prejudice  by  its  the  action,  a  decision  had  been  rendered  by 

lity.      Lewis    v.   Woodfolk,   jS  Teim.  a  majority  of  the  Supremo  Court  of  Iowa 

aaxt.)  15.  (First  Nat.  Bank  v.  Davics,  43  Iowa,  424), 

'he  United  States  courts  follow  the  de-  declaring  that  an  omission  to  Hie  articles 

out  of  the  State  courts  in  matters  relat-  of  incorporation  m  the  office  of  the  Secie- 

to  land,  etc.,  and  the  construction  of  tary  of  Stale   did  not  render  the  private 

statutes  of  such  State.  Foster  v.  Joice,  property  of  the  stockholders  liable  for  the 

fash.  C.C. 498,500;  Hatrisonv.Rowan,  corporation   debts,  the  company  being  a 

fash.  C.  C.  580,  jSi.  railroad  company  within  Che   meaning   of 

■rpMaUvni.  —  IfTbj^  (he  law  of  a  State  the  exception  in  sect.  133S,  the  court  held 

Ier  which  a  corporation  is  oiganiied,  the  (hat  the  decision  of  (be  Iowa  court  was 

poration  has  a  lien  on  the  stock  of  any  authoritative.      Jessup    v.    Carnegie,    80 

reholder  for  a  deb[  due  from   him   to  N.  Y,  441 :  s.  c,  36  Am.  Rep.  643. 

corporation,  such  lien  is  a  good  defence  Sallroada:  Aotuni  ac^nat.  —  In  Texas 

an  action  in  another  State  against  the  a  master  cannot  be  bela  liable  for  the  con- 

poration  by  a  person  to  whom  the  share  sequences  of  the  negligence  of  a  fellow4cr- 

der  has  transferred  the  stock.     Bishop  vant  of  plaintiff,  the  mastei's  servant,  but 

ilobe  Co.  135  Mass.  132.  in  Kansas  he  can.     In  a  suit   brought  in 

L  New- York  statute  provided  that  the  Kansas  against  a  railroad  corporation  by  a 

:kholders    in    corporations    organized  brakeman,  to  recover  damages  for  injuries 

rcnnder  should  be  severalty  liable   to  caused  in  Texas  by  the  negligence  of  the 

dilors  of  the  corporation  until  the  whole  employees  of  the  corporation,  whose  duty 

the  capital  stock  should  be  paid  in.    In  it  was  to  give  notice  ot  a  fall  of  gravel  on 

luit  brought   under  this    statute    in   a  the  track,  Ihe  judge  presiding  al  Ihe  trial 

>rida  court  against  a  stockholder,  it  was  failed  to  make  clear  to  the  jury  the  distinc- 

d  that  the  liability  rested   in   contract,  tion  between  the  rule  prevailing  in  Texas 

I  was  not   in   ihc  nature  of  a  penalty  and  that  prevaillpg  in  Kansas,  and  a  ver- 

ichcoaldonly  be  enforced  in  New  York,  diet   was  rendered  for  plaintiff.     It  was 
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are  contrary  to  its  policy,  or  prejudicial  to  it 

V  trial  ihould  be  granted  by  v.  Klingender,  14  La.  Ann.  8^7 ;  Bla 

li  oiniision  of  the  pretiding  v.  Riuaell,  13  bUs*.  i,  6;  PrentiM  1 

Qo,  Topelu,  elfr  R.  R.  Co.  v.  age,  13  Mas*,  xa,  14;  T^pan  v.  P 

n.  631.  Maw,  419,  411 )   Ingraham  v.  Gc] 

a  Alabama  itarate,  a  car-Jn-  Mats.  146;  Weal  Cambridge  v.  Lei 

.repairer,  and  brakeman  are  i  Pick.  (Maas.)  5061  Hinda  v.  Bras 

I,  and  one    cannot    recover  Miia.   (i  How.)  S37;   Martin  v.   H 

rporation  for  the  negligence  Barb.   (N.  V.)  631 ;   Kanua  n.  Ta 

and  this  rule  will  be  applied  Ohio  SL  134)  Croibjp  v.  Huston, 

e  court  in  an  action  on  the  203. 

ite,  although  the  law  In  Ten-  Comity  between  different  States  d< 
ent.  Nashville,  Chattanooga,  require  a  law  of  one  State  to  be  ei 
V.  Foster,  10  Lea  (Tenn.),  In  another,  when  it  would  be  igaii 
public  policy  of  the  latter  State.  Fa 
—The  contract   of    a  f.  Hyman.  141  Mass.  53. 


ui,  made  in  one  State   and       No  Stale  i«  bound  to  give  tSt, 
■    ■*-      •      -  •■      '-       '      '      ■      -  te,  when  to  d 

,     ,  e  rights  of  ill 

Bradley  v.  Johnson,  46  or  the  interest*  of  (he  Statej  but* 


equity  there,  but  presDnubly  law  of  a  foreign  Slate,  1. 

11  not  be  enforced  at  law  in    prejudice  eilner  the  rights  of  Jti  < 


Llabama  law,  a  woman's  prop-   no  iuat 

a,  and  not  liable  for  her  hu*.    of  Ihe  State  where  the  property  hap; 

When  a  man  there  convened    be  located,  to  adjudge  aachtranate 


iperty   into  money,  thereby  invalid  ai 

debtor,  and  then  moved  to  States,  simply  on  the  ground  that  : 

lere  he  contracted  debts,  and  compatible  with  its  laws.     State  Ba 

rife  as  creditor,  the  Tennes-  ceiver  v.  Plainfield  Bank,  34  N.  /.  £ 
held  the  preference,  on  the       Though  a  foreign  law  may  be  fo 

nter-atate  comity.    Columbia  in  many  cases,  as  a  rule  of  decisior 

er,  14  Lea  (Tenn.),  299.  are  no  cases  in  which  it  can  be  pei 

IliuoWentt. — Thecourtwill  to  set  aside  the  established  ruiei 

large  under  [he  insolvent  law  dence  of  the  State.    Kirtland  v.  V 

ite,  the  same  effect  it  would  3  Duer  (N.  Y.),  i;S.   And  the  conatit 

ate  in  which  it  was  granted,  principle  of  comity  in  giving  fati  ei 

teiley,  4  Cl.  C>  C>  %A.    But  the  judgment  of  another  State's  conr 

not  give  eSect  to  an  insol.  to  be  applied  when  such  judgment 

a  granted  in  another  State,  trary  lo  the  long  declared  public  pi 

rlieves  the  person  from  im-  theScatc,  or  to  abstract  justice  or  rh 

ames  v.  Allen,  I  Datl.  (U.  S.)  so  held  in  New  York  in  a  proMCuE 
bigamy,  where  but  one  sufficient  ca 

Ivania  courts  give  effect  to  a  a  divorce  a  vituule  a  recognized.  1 

tie  debt  by  the  taw  of  a  sisler  judgmeot  of  divorce  rendered  in  ) 

the  debt  was  contracted,  if  State  without  personal  service.    Po 

[tends  the  same  courtesy  to  Baker,  76  N.  Y.  78. 
nnsylvania;  and  that  they  do       Voral^  CentTMta.  —  It   has   bee 

curtesy  will  be  presumed  un-  down  as  a  general  role  that  "all  t 

y  is  shown.     Smith  v.  Brown,  tions  in  a  court  of  justice,  or  oat  of 

201.     Boggs  p.   Teackle,  5  whethcrtestamentary  or  othercoDve; 

131.    Mount  V.   Bradford,  1  which  are  regularly  done  or  execn 

'.    And  a  discharge  under  the  cording  to  the  law  of  aiw  particulai 

of  Pennsylvania  protects  (he  are  valid  even  where  adiSerentlawpi 

mprisonmeni,  by  virtue  of  a  atid  where,  had  they  been  so  transai 

n  another  State.     Common,  eiecuted.  ihey  would  not  have  been 

He,  I  S.  &  R.  (Pa.)  311.  On  (he  other  hand,  transactions  whi 

Cardwell,  37  Mo.  350,  354 ;  done  or  eaecnted  contrary  to  Ihe  lai 

nes,  14  Martin  (La.),  01,  101;  country,  as  they  are  void  at  first,  nei 

inada  S.  Ry.  Co.  17  Blaichf.  be  valid ;  and  this  applies  not  only  t 

1 1   Fed.  Rep.  3S7;  11  Alb.  who  permanently  reside  in  Ihe  place 

Rep.  303;  Cote  v.  Lucas,  z  tht;  transaction  or  instrument  is  d 

.  Mary  v.  Brown,  5  La.  Ann.  executed,  but  to  those  who  reside  the 

v.  Wright,  7  Ij.  Ann,  358;  temporarily;  with  this  exception  on 

tt,  13  La.  Ann.  1171  Hughes  if  another  State,  or  it*  dtuen*,  wo 
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J.  Rules  governing  the  Recognition  of  Foreign  Laws. 
le  true  rules  which  govern  in  this  matter  are  "  those  which  ari 

M^led  by  any  peculiar  inconvenience  of   4JI;  Loreilhe  i>.  Dias,  a  U.S.  Law  M 


important  nature,  by  giving  this  effect  433. 
icis  performed  in  anouier  country,  that       Psrmikl    7iop*rt7:    Tranitsr   of.  — 

le  is  not  bound  to  eive  effect  to  those  transfer  of  pergonal  properly  which  is  gi 

iceedinga,or  to  consider  Ihcm  valid  with-  by  the  law  of  the  owner's  domicile,  is  V! 

ts  jurisdiction."     Lawrence's  Whealon,  wherever    the    property   may   be    situa 

,    SeeHubenis,  Prilecl.  loin.  ii.  lib,  i.  (Runyon  r.  Groshon,  I'Beas.Se).  unless 

3,  de  Conflictu  Legum.  transfer  be    against    the  law,  or  policy 

t    was   recently   held    by    the  Supreme  the  law,  of  the  country  where  the  propt 

urt  of  New  Hampshire  that  no  nation  or  ia  situated.     Frazier  v.   Fredericks,  4  Z 

te  is  bound  to  recognize  or  enforce  con-  (N.J.)  162.    But  an  instrument,  legal  wh 

Its  which  are  injurious  to  its  inleiesta.  or  made,  and  at  the  domicile  of   the  ma) 

welfare  of  its  people,  or  which  ate  in  and  efficient  to  transfer  his  property  th' 

jd  or  violation  of  its  own  laws.     Fisher  cannot  dispose  of   his  movables,  silua 

Lxird  (N.  H.).  I  N,  Eng.  Rep.  186;  Hill  in  another  State,  in  a  manner  prohibi 

>pcar,  50  N.  H.  153 ;  Smith  v.  Godfrey,  by  the  law  of  the  latter  Stale,  in 


N.  H.  379,  3S3:  Skiff  V.  Johnson,  57  with  its  policy,  and  declared  by  it  frau 

"    Gavloid  f.  Soragen,  3a  Vt.  uoi  lent  and  void.    Varnum  -  '' '^ 

tlidl>y  the  law  of  the  place  where  Or.  (N.J.)  Xit. 
Pittsburg  &  S.   L,   R.  R.  Co.  v.       In  Edgerly  v.  Bush,  81  N.  Y.  J 


H- 475:  Gavloid  ti.  Soragen,  31  Vt.  iioi  lent  and  void.    Varnum  v.  Camp, 

lOBgh  validi>y  the  law  of  the  place  where  Gr.  (N.  J  '  ~  ' 
de.      Pittsburg  &  S.   L.   R.  R.  Co.  v.       In  Ed^,     , 

thschild  (Pa.),  4  Cent.  Rep.  109.  plaintiR,  ■  resident  of  New 

rhq  general  rule,  that  the  validity  and  chattel  morlgag 

ret  c3  a  contract  a      "     '      '  ■      •  >      - 

the  law  of  the  plao 

>ject  to  some  exceptions;  to  wit.  (1)  No  Canada,  where  he  thereafter  resided,  t 

ion  is  bound  to  recognize  or  enforce  con-  ing  the  horses  with  him.     C.,  a  resideni 

Its  injurious  to  its  own  citizens.    (1)  the  Canada,  and  a  trader  of  horses,  being 

OTCcment,   by  one  nation,  of  contracts  possession  of  the  horses  mortgaged,  s 

de  under  the  laws  of  another,  rests  on  and   delivered  them  to  D.,  a    resident 

principles  of  comity,  which  cannot  be  New  York,  who  boueht  them  in  good  fa 

far  extended  as  to  violate  the  positive  and  in  ignorance  of  the  plaintiff's  cla 

islation  of  the  nation  called  on   to  en-  and    immediately    brought    Ihem    to    N 

lesuch  contracts,     (j)  When  a  contract  York,  but.  upon  hearing  of  plaintiff's  cla 

iris  of  another  country,  those  courts  will  a   resident    of    New    York.      Plaintiff 

take  notice  of  the  foreign  revenue  laws,  manded    the    horses  of  defendant  with 

jr  •.  Lalland,42  Miss.  444.  offering  to  pay  the  sum  paid  by  the  defe 

i.    cmtract   which,   though    valid,    and  ant  or  D.,  and,  upon  a  refusal,  brought 

aid    be    enforced  in  the  State  where  it  action  for  conversion.     The  court  held  I 

lolher  State,  will  not  be  enforceil  there,  of  Canada  would  uphold,  yet  effect  wo 

~   >und  of  cdmity.     Watson  f.  Mur-  not  be  given  to  the  Canadian  laws  hi 

E.  Gt.  (N.J.)  157.    And  it  has  but  considering  that  the  contest  was 

n  oeca  held  that  a  contract  which  has  tween  citizens  of   New  York,  and  all 

n  recognized  as  valid  by  the  courts  of  other  circumstances  of  the  case,  the  N 

ither  State,  will  not  be  enforced  by  the  York  law  should  apply  ;  and  the  morign 

irts  of  New  Jersey,  if  it  is  in  violation  according  to  that  law.  givjng  the  plain 

the   public  law  of  thai  Sute.    Union  a  title  which  could  not  be  divested  agai 

:cRnotive  Co.  v.  Erie  Railway  Co.,  S  Vr.  his  will,   the   defendant   was    accordin 

.  J.)  13.    And  a  foreign  corporation  can-  held  liable  for  a  conversion. 

iperty  in  that  State,  which  violates  the  ground  a  clwim  can  be  rested,  to  give 

wjersey  insurance  regulations.    Colum-  any  municipal  law  an  extra-territorial  efl 

Fire  Ins.  Co.  v.  Kinyon,  8  Vr.  (N.  J.)  where  those   laws   are  prejudicial   to 
rights  of  other  nations,  or  to  the  inter* 

(  the  judgment  of  a  foreign  court  con-  of  their  subjects.    See  The  Halley,  L. 

vene  the  universal  principle  in  reference  a  P.  C.  201. 

the   Itx   loci  lontraiCui,  it  will    not   be        It  would  at  once   annihilate    the   toy 

ited  as  conclusive  in  the  courts  of  the  eignty  and  equality  of  every  nation  wh 

ite  whose    laws    have    been   thus    disre-  should  be    called    upon   to   recognize  i 

dcd.  Diat  v.  Morrell,  t  U.  S.  Law  Mag.  enforce  them ;  either  that,  or  it  would  ci 


ye  orounc 
8C.  E. 


CONFLICT  OF  LAWS.  l«iN<d 

from  mutual  interests  and  utility,  from  a  sense  of  the  inconveni 
which  would  result  from  the'  application  of  a  contrary  doci 
and  from  a  sort  of  natural  moral  necessity  to  do  justice,  in  i 
that  justice  may  be  done  to  us  in  return.'  * 

But  as  to  the  nature  and  extent  and  utility  of  the  recogn 
of  foreign  laws  respecting  the  sta^e  and  condition  of  persons 
things,  every  nation  must  judge  for  itself,  but  in  no  instan 
required  to  recognize  them  when  they  would  be  prejudicial  t 
own  interests,  or  those  of  its  subjects.  It  is  in  the  strictest : 
simply  a  matter  of  the  comity  of  nations,  and  not  of  any  abs< 
paramount  obligation,  superseding  all  discretion  on  the  subjei 

3.  Extra-Territorial  Force  of  Lawt. —  i.  Suprehacy  or  Sti 
—  The  laws  of  a  country  can  have  no  intrinsic  force,  pr 
vigore,  except  within  the  territorial  limits  and  jurisdiction  of 
country,'  and  can  bind  only  its  own  subjects,  and  such  othei 

pd  Micli  nation  to-dcKit  its  own  propei  lent! j  Tcmored,  doM  not  autfaoriie  a  ( 

interest  uid  dutj  to   its   own  Bubjecta  in  of  lliem  in  inolhei  State.     Kelly  v.  1 

fsTOT  of  ttrangera.     Story,  Confl.  ll  ag.  port,  i  Browne  (Pa.),  131.    The  Nei 

\  Biuictuu-dt;.  Ruuell,  I3Mhss.4;SIoit,  sUtute  forbidding  the  use  of  Gclitioo 

CoDfl.  L.  ^;  Uvenn.  Diuert.  iS;  Rodenb.  names  i>  not  applicable  to  a  contraci 

dc  atat  Diverait.  tit.  i,  ch,  3,  9  4:  >  Boul-  out  of  the  Stale  by  a  non.reaideoL 

lenoit,  App.  8;  Bouhter,  Conu  de  Bourg.  v.  Wigg,  34  Hon  (N.  V.),  191.    A 

ch.  13,  467,  SS  ^^1  63-  '  Indiana  statute  giving  the  right  to  r 

9  2  Kent  Com.  45^,  458.  a   penalty  10  one  injured  by  an  in< 

Vattel  uyS'"that  it  belongs  eiclusively  Iraosmissioo  of  a  telegraph  mesaag 

to  each  nation  to  form  its  own  judgment  of  been  held  to  have  no  application  to 

what  its  conscience  prescribes  to  it,  of  what  tract  made  in  another  State  to  send 

it  can  do  or  cannot  do,  of  what  is  proper  sage  from  that  Stale  to  Indiana.    Cai 

or  improper  for  it  to  do.     And  of  course  it  f.  Western  Union  Telegraph  Co,  8 

rests  sole]*  with'  it  to  examine  and  deter-  526;  e.  c,  46  Am.  Rep.  175. 
mine  ithetner  it  can  perform  any  office  for       A  non-resident  debtor  cannot  invo 

another  nation  without  neglecting  the  dnty  exemption  laws  of  the  State  in  whi 

which  it  owes  to  itself."    Vatlel,  Prelim,  property  is  attached,  they  not  expre: 

Disc6i,  6z,  {{  14-16.  ~  providing.    Kyle  v.   Montgomery,  ; 

S  See  Gebhard  v.  Canada  S.  Ry.  Co.,  17  337.    And  his  non-resident  widow  ' 

BUtchf.  C.  C.  416;  B.  c,  I  Fed.  Rep.  ^7;  assert  her   dower  rights  in  the  at 

"  Alb.  L.  J,  352;  9  Rep.  Z03.    The  mu-  property.      Kyle  v.  Montgomciy,   ; 


nitipai  lam  of  one  nation  do  not 
except  v"  regards  its  own  citizens.    T) 


o^ration  beyond  its  own  territory, 
V  regards  its  own  citizens.    The 
Apoilon.g  Wheat.  (U.  S.)  361.    Vet  it  has   tries  — Randall  v.  Van  Rensselaer 


been  held  that  our  courts  wilt  enforce  tivil  (N.  V.)  95;  SkinneTv.  Tinker,  34  Ba 

rigkti  acquired  under  a  foreign  law.    De-  V.)  333  —  as  affecting  a  contract  sot 

lifah  v.  Jacobs,  4  Cr.  C.  C.  t38.           _  be  enforced  by  parties  within  their  jr 

FotdgnBtatntM:  KisMllMiMiuOMM.—  tion.    Armendiaz  c.  Sema,  40 1'ex.  : 

A  citizen  of  one  State  is  not  chargeable  StatntM  RiTing  Aetton  for  H«gli{[a 

with  notice  of  the  general  laws  of  another  mlUiig  in  Death.  —  The  statutes  giv 

State.     Hoyt  v.  Shelden,  3  Bosw.  (N.  V.)  action  for  culpable  negligence  resull 

167.    The  exemption  laws  of  a  State  have  death  have  no  extra-territorial  for 


a-territorial  force.  Morgan  v.  Ne-  ford  v.  Panama  Railroad  Co.,  13  N. 
Tiiie,  74  Pa.  St.  ».  Statutes  relating  to  s.  c,  3  Bosw.  (N.  'Y.)  67 ;  Mahler 
married  women   have  no  extra-territorial    wich  &  New  York  Transportatioi 


operation.      Waldron  v.  Ritchings,  3  Daly  N.  Y.  351 5  s.  t.,  45  Barb.  (N.  Y.)  x. 

(N.  v.),  288 ;  3,  c  9  Abb.  (N.  V.)  Pr.  [N.  S.l  How.  (N.  V.)  Pr.  tyj  \  Vandeventer  t 

J 59.    The  statute  of  frauds  of  one  State  York  &  New  Haven  Railroad  Co.,  i^ 

oes  not  apply  to  a  parol  sale  of  lands  in  (N.  Y.|  244;  s.  c,  6  Abb.  (N.  V.)  P 

another  State.    Si«el  v.  Robinson,  56  Pa.  Beach  v.  Bay  State  Steamboat  Co,  3e 

St.  19.     A  statute  giving  a  landlord  the  (N.  V.)  433;  s.  c,  10  Abb.  (N.  Y.)  ] 


St.  19.      A   statute  giving  a  landlord  the    (N.  V.)  433;  S.  C,  v 
Tight  to  follow  and  dUtrain  goods  fraudu-    18  How.  {$.  V.)  Ft. 


33S  i  reveiamg  * 
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krb.  (N.  v.)  :4s ;  Crowley  v.  Panaini  Rail-   veyance  by  virtue  of  it  by  one  not  having 
"^Co-.wBarb.  (N.  Y.)  90;  Debevoisep.   the  title,  can  operate  beyond  the  j ------- 

York,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.   tion  of  the  court.    Pittsburg  &  St.  1 


ad  Co.,  30  Barb.  (N.  Y.)  90;  Debevoisef.   the  title,  can  operate  beyond  the  jurisdic- 
-  "-'-,  1_  E.  &  W.  R.  R.  Co.,  98  N.  Y.   tion  of  the  court.    Pittsburg  &  St.  L  R,  R. 

SO  Am.  Rep.  683.  Co.  r.  Rothschild  (Pa.),  4  Cent.  Rep.  109. 


Ai  to  Contneta.  —  The  remedial  statulEs  Ycl  the  doctrine  of  the  Ejiglish  o 

one  Slate  cannot  be  invoked  lo  enforce  chancery  is  thai,  having  authority  to  act 

:onlract  in  another.     Mineral  Point  R.  R.  upon  Ihc  person,  it  may  mdirecllyact  upon 

■>.  V.  Barron,  83  111.  363.      The  alatules  of  the  real  estate,  situate  in  a  foreign  country, 

other  Slate,  rcgulatmg  the  damages  upon  through  the  insliu mentality  oE  its  aulhorily 

otested  paper,  have  no  extra-territorial  over  the  person ;  and  that  it  may  compe-l 

•cralion     in  rt  Pulsiter,  14  Fed.  Rep.  him  to  give  efiect  to  its  decree  regarding 

7.     And  Ihe  Indiana  statute  giving  live  such  property,  whether  the  decree  goes  10 

r  cent  damages  on  any  bill  01  exchange  the  entire  disposition  of  the  property,  or 

aim  upon  any  person  out  of  the  Stale,  is  only  to  aSecl  it  with  liena  or  burdens.    See 

Id  not  to  apply  to  a  bill  drawn  in  the  Arglasse   f.  Muschanip,  I   Vem.  75,- 135; 

ate  of   Ohio.     Campbell   v.  Swasey,  13  Kildare  f.  Eustace,  I  Vem.  4191  Fosters, 

d.  70.  Vassall,  3  Atk.  589;   Penn  v.  Baltimore, 

The  contracts  of  American  citizens  are  I  Ves.  Sen.  444 ;  Cranslown  v.  Johnston,  3 

[ected  by  foreign  laws  in  two  cases  only;  Ves.  170;  s.  c,  5  Ves.  377 ;  Jackson  v.  Pe- 

I  Where  they  reside  or  trade  in  a  foreign  trie,  10  Ves.  165.     And  Ihe  same  doctrine 

untry.and  (z)  where  the  contract, plainly  has  been  repeatedly  acted  on  in  America. 

Eerring  lo  a  foreign  country  for  its  execu-  See  Massie  v.  Watts,  6  Cr.  (IT.  S.)  148,  158; 

m,  adopts  and   recognizes  the  Itx  ltd.  Wardv.  Arrcdondo,  Hopk.Ch.  (N.  Y.)ll3; 

^arightc.  CalbraiTh,4  Dall.  (U.  S.)  3*5.  Mead  ».  Merrill,  i  Paige  Ch.  (N.  Y.)  40*; 

BUtntMngudlngLattwiM.  — Licenses  Mitchell  v.  Bunch,  i  Paige  Ch.  (N.Y.)Go6. 

ider  Uniied-Staiet,  laws  do  not  authorize  Bui  Ihe  English  courts  will  not  seek  to  act 

e  transaction  of  any  business  in  a  State  directly  upon  lands  in  {oreign  States  so  as 

lere  such  business  (as  a  lottery)  is  pro-  to  affect  the  title  thereto,  the  possession  or 

bited.    United   States  v.  Schureman,  c  the  rents  and  profits  thereof.    Roberdeau 

all.  (U.  S.)  46*.     And  a  conveyance  ot  ».  Rous,  i  Atk.  543.   See  Kildaref.  Eustace, 

nd  in  one  Slate  in  which   lotteries  are  i  Vern.  419;  White  v.  Hall,  iz  Ve*.  311. 

ohibited  by  statute,  founded  on  a  lottery  In  the  case  of  Schibsby  c  Weslenboli, 

Ihoriied   1^  Ihc   ].i.ws  of   and  drawn  in  I.  R.  6  Q.  B.  lu,  decided   in   1S70,  the 

other  State,  is  void.     Ridgwayv,  Under-  English  Queen's   Beitch  held  a  judgment 

x>d,  4  Wash.  C.  C.  1:9.  recovered  in  France,  under  Ihe  French  law, 

JsdieUI  DMUon*  of  Tonifn  BUta*.  —  by  default  against  a  non-resident,  could  not 

le  decisions  of  foreign  coutts  in  rea[>ect  to  be  enforced  in  England,  although  valid  and 

isonal  property  have  no  exIra-terriloHal  binding  in.  France, 

rce.    Riceii.  Harbeson,  2T.&  C.(N.  Y.)  The   doctrine   of   (he   inability  of   one 

And  the  decree  of  a  foreign  court  with  '  State  or  nation  to  pass  laws  which  shall  be 

spcct.to   the   distribution   of   American  potent  10  bind  other  naliona,  and  the  sub- 


would  be  void  for  want  of  jurisdic-    lecTs  of  olher  nations,  was  forcibly  put  by 

Aspden  v.  Nixon,  4  Hoil  (U.  S.)  467 )    Lord  Ellenborough  in  the  case  of  Buchanan 

accy  V.  Thrasher,  6  How.  (U.  S.]  44.  c,  Rucker,  9  East,  192,  194,  and  has  been 


n  by  judgment  upon  real  properly  in  See  Cranslown  v. 
other  jurisdiclion.  Ainsle;^  v.  Mead,  3  s.  c,  S  Ves.  ^77  j  C 
ms.  (N.  Y.)  lid    Nor  provide  any  mode    525;  Becquet  v.  ^ 


The  courts  of  one  Stale  cannot  create  a  recognized  in   many  other  English 

_    !._  z..j_ _._i    ...  :..    !.._  ,-__. .     johnjion^  2  Ves.  170; 

van  V.  Stewart,  I  Stark. 
McCarthy,  a  Bam.  &  Ad. 

JI1H.CCIIIIIK  wiiii^n  nill  pass  the  title  lo  951;  Ferguson  v.  Mahon.ii  Ad.&  El.  179, 

property  by  virtue  of  an  extra-terri-  iS*;  Smith  v.  Nieolls,  5  Bing.  N.  C.  loS; 

rial   operation.     De  Witt  v.  Burnett,  3  Plumtner  w.  Woodbume,  4  Barn..*  Cress: 

irb.  (N.  V.)  89.  625  ;  Don  u.  Lipptnann,  5  Clark  &  Fin.  i, 

Thus  it  has  been  held  that  if  a  court  of  ao,  21.                                          ^ 

ancery  in  one  Slate  or  sovereignty  should  This  is  also  the  doctrine  of  the  American 

mpcl  a  bankrupt,  by  its  decree,  to  con-  courts.     See  Fenlon  v.  Garlick,  S  Johns. 

y  his  personal  and  real  estate,  situate  in  (N.  Y.)   194  ;   Borden  v.  Fitch,   15  John, 

reign  countries,  such  decree  would  not  (N.  V.)  tal ;  Bissell  v.  Briggs,  9  Mass.  461; 

■crate  to  transfer  the  property  so  as  to  Mills  v.  Duryel,  7  Cr.  {W.  S.)  481,  4861 

Feci  Ihe  rights  of  creditors,  or  Ihe  regular  Picquet  v.  Swan,  5  Mason,  C.  C.JJ,  43,  44; 

■erations  of   the  Itx  loci  rti   Hta.     Ex  Bultrick  v.  Allen,  S  Mass.  273;  De  Witt  f. 

irto Slakes,!  C0X.39SJ  Selkrigv.  Davies,  Burnett,  3  BarU  (N.  Y.)  96. 

Rose,  Bk.  Cas.  97,  191 ;  s.  c,  2  Dow.  231.  The  Supreme  Court  of  Massachusetts, 

Though  a  person  having  the  legal  title  lo  in  Smith  v.  Mutual  Life  Ins.  Co.,  14  Allen 

nd  in  one  State  may  be  decreed  by  a  court  (Mass.),  336,  refused  to  take  jurisdiction  of 

equity  in  another  State  to  convey  the  a  bill  in  equity,  brought  by  a  citUen  of 

«A,  yet  neitber  the  decree,  nor  any  con<  Alabama,  and  who    had   never    wtiifcd 
fi09 
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are  within  its  jurisdictional  limits,  while  they  remain  therein,' 
other  nation,  nor  the  subjects  of  any  other  nation,  are  bound  to 
the  slightest  obedience  to  those  laws;  and  whatever  extra-tc 
rial  force  they  may  have  is  not  the  result  of  any  inherent  | 
to  extend  them  abroad,  but  of  that  respect  which,  from  moti' 
public  policy,  other  nations  yield  to  them,  giving  them  effet 

in  M^sachuietts,  againit  an  fncorponted  3  AmbuMdOT,  or  ft  Fubllg  Xln) 

mutual  life-iiuunnce  companyof  the  State  All   ambassadors   and  other  minis 

of  New  York,  seeking  to  be  restored  to  State  are  exempt  from  the  local  j 

his  rights  under  a  po^cy  on  his  own  life,  tion  while  within  the  territory  of  th 

' T  by  such   insurance  company,   and  to  which  they  arc   delegated.     *" 


which  he  had  lost  by  failure  to  pay  the  dence  of  such  functionaries  is  reea 
premiums  as  required  by  the  policy.  See  a  continued  residence  within  the 
also    Folger  v.  Columbian   Ins.   Co.,  99   country,  and  they  re 


premiums  as  required  by  the  policy.     See  a  continued   residence 

also    Folger  v.  Columbian   Ins.   Co.,  99  country,  and  they  retain  mciinai 

Mass.  272.  acter  unmixed  with  that  of  the 

"  iredosure  proceedings  >n  New  York  which  they  have   been   assigni 

neSectnal  to  pas)  title  to  property  in  which    they    locally   reside. 


'  A  subject  of  another  country  is  deemed  agreed  that  an  ambassador  appointi 

a  party  to  a  sentence  of  confiscation  in  its  among  the  subjects  of  the  State  ti 

cofirts,  and,  tfierefore,  concluded  by  it,  as  he   is   accredited,   remains   subject 

his  own  act.     Francis  v.  Ocean  Insurance  jurisdiction  in  private  matters,  ancj 

Co.,  6  Cow,  (N.  Y.)  404;  s.  c  a  Wend,  inconvenience  ts  suffered  thereby,  1 

(N.  v.)  64.  eminent  which  appointed  him  Kai 

According  to  Bluntschll,  **civil  legisla-  own  choice  to  blame.    But  here  t1 

tton  iii  effective  only  as  to  the  subject  terri-  distinction  exists  as  in  the  case  of  : 

tory;  inolherwordsitheterritorial  principle  eign-subiect.      Such    an     ambasss 

is  that  which  must  control.    The  personal  exempt  in  every  thing  which  relate 

principle,  on  the  other  hand  (the  Ux  lot.  ministry   (Vatlel   1,   4,  sec.   ii:), 

damKUii  of  the  older  jurists},  has  its  par-  opinion  was  expressed  by  Lord  C: 

licutar  sphere  in  the  family  relations,  such  in  Duke  of  Brunswick  r.  King  of  H 

as  the  conditions  of  marriage,  of  guardian-  I  H.  L.  16,  that  a  British  subject, 

•hip,  and  of  successions.      To  extend  it  neithersovereign  noTainbassador,is 

further  would  be  to  make  private  interna-,  exempt  from  British  jurisdiction,  in 

tional   law  simply   a  claim  of  reciprocal  to  what  he  has  done  by  t) 

despotic  proscriptions."     Modem  Volker-  foreign  government's  insti 


residing  within  the  territory  of  a  country  46;  People  v,  McLeo^ij  ft'end. 

are  subject  to  the  operation  of  its  laws,  and  483;  s.  c,  i  Hill  (N.  V.]  2;?t,  zVl 

answerable  thereunder  for  their  contracts  Works,  119,  isoi  5  IJ.  116,  izo,  1 

and  conduct,  there  are  exceptions,  such  as  6  /d.  Z54,  z66.    See  also  De  Habei 

where  that  person  is  a—  Queen  of  Portugal,  7  Eng.  C  &  1 

I  BoTSKlfn-Bnbjaet.  —  Where  a  foreign  and  Wadsworth  v.  The  Queen  of  S 

sovereign  goes  into  the  territory  of  another  Q.  B.  171. 

Stale,  he  is,  by  the  general  usage  of  nations.       But  it  seems  that  a  foreign  sover< 

exempt  from  the  ordinary  locaf  jurisdiction,  a  right  to  sue  either  at  law  or  in  e 

Story,  Conf-  L.  %  54211.    Wheaton  says  thai  the  courts  of  another  State-    See  I1 

•■  representing  the   power,  dimity,  and  all  King  of  Spain,  I  Dow,  &  CI.  l6g. 
the  sovereign  attributes  of  his  own  nation,       3  ArorelgnAmrorTUet— Am 

and   going    into   the   territory   of    another  with  permission,  a  foreign  army  oi 

State,  under  the  permission  which  in  time  marching  through  the  country  or 

of  peace  is  implied  from  the  absence  of  through  the  waters  belonging   to 

any  prohibition,  be  is  not  amenable  to  the  sovereign,  with  which  their  soverei 

'  ir  criminal  jurisdiction  of  the  country  amity,  they  are  exempt  from  the 


in  which  he  temporarily  resides."  Law-  crimmal  jurisdiction  of  the  Uws 
rcnce's  Wheaton,  iSS.  'See  Bynkershoek,  country  through  which  they  are  | 
de  Foro  Legat.  caji-  iii.  sec  13,  cap.  ix.    Lawrence's Wheaton.igo;  Carareg 
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tua  vicissitudinis  obttntu,  "  with  a  wiae  and  liberal  regard  to 
imon  convenience  and  mutual  benefits  and  necessities."  ^ 
Jo  nation  or  sovereignty  is  bound  to  respect  the  laws  of  another 
ion  made  in  regard  to  the  non-resident  subjects  of  the  latter; 
1  if  such  laws  are  incompatible  with  the  laws  of  the  country 
:re  such  subjects  reside,  or  Interfere  with  the  duties  which  they 
;  to  the  country  where  they  reside,  they  will  be  disregarded  by 
latter.  It  has  been  said  that  such  laws  may  give  rise  to  per- 
al  relations  between  the  sovereign  and  subjects,  which  may  be 
orced  in  their  dominions  on  the  return  of  the  subject ;  but  they 
not  rightfully  extend  to  other  nations.  The  rule  is  the  same, 
sther  the  law  applies  to  persons  or  to  property," 
I.  "Natural  AiiegiaHce."  —  Although  it  is  now  conceded  that,  as 
lie,  the  laws  of  a  nation  have  no  direct  binding  force  or  effect, 
ept  upon  persons  and  property,  acts  done,  or  contracts  made, 
hin  its  own  territory,  yet  it  was  formerly  held,  under  the  old 
trine  of  "natural  allegiance,"  that  every  natiop  had  a  right  to 
ulate  and  bind  its  own  native-born  subjects  by  its  own  laws  in 
ry  other  place.* 

injusHfiable  In 

anolher.    See 

..  __     Clurtan:     ?9wan    nader.—  Vattd,  treli'm.  tf  IJ-W);  Id.  b.  2,  ch.  3, 

s,  a  corporation  crealed  in  one  Stale  H  JS-  3&    The  Le  Louis,  z  Dodton,  sia 

exercise    within    another    State    the  I  Story,  Confl.  L.  31, 

TaJ  powers  confeired  by  its  own  char-  >  Henry,  Real   and  Pcrs.  Stats,  g  pt.  I. 

and  permitted  by  the  laws  of  iti  own  ch.  I.  p.  i. 

e,  not   inconsiitent   with  the'  laws  or  Th*  Dtwtrint  in  Xagland.  — Blackstone 

Lc  polin  of  such  other  State.     Saint  says  that  natural  allegiance  is  such  as  is 

a  Female  Academy  v.  Sullivan,  1 16  111.  due  from  all  men  born  within  Che  king's 

Barnes  v.  Suddard,  117  111.  137.    The  dominions,  immediately  upon  their  birlh; 

lerofabanking company, whicnauthor-  and  that  natural  allegiance  is  Iherefore  2 

it  10  deal   in   exchange,  gives   it   no  debt  of  gratitude  which  cannot  be  (orfeiled, 

er  Co  purchase  bills,  Cbrough  an  agent,  cancelled,  or   altered,   by  any  change  of 

nothoi  State,  save  through  that  comity  time,  place,  or  circumstance.     An  English- 

;h  i*  a  part  of  the  law  of  lutions.    Bank  man  who  removes  to  France,  or  10  China, 

LUgusta  V.  Earlc,  13  Pel.  (U.  S.)  ^19.  owes  the  atlegiance  to  the  king  of'England 

lien    two    corporations    of    different  there  as  at  home,  and  twenty  years  hence 

es  become  a  consolidated  corporation,  as  well  as  now.     I  Bl.  Com.  369,  370.     See 

I  consolidated  corporation,  when  acting  also  Foster,  C,  I-  tS^. 

he  corporate  capacity  in  either  of  the  The  doctrine  of  perpetual  allegiance  {ne- 

cs,acts  nnder  the authoricyof  the  char-  vailed  in  England,  and  in  this  country  as 

A  thai  Stale,  and  chc  le^slation  of  the  well,  from  the  [oundalion  of  the  govem- 

T  Slate  has  no  operation  beyond   its  ment   until   within   the   lasl   decade.     See 

ilorial  limits.     Pituburg  &  St.  L.  R.R.  Howell   on    Nituraliialion.      In   Calvin's 

».  Rothschild  (Fa.).  4  Cenl.  Rep.  109.  Case,  7  Co.  Rep.  i ;  >.  c,  18  State  Trials,— 

is  an  essential  tribute  of  every  sove-  1  How.  St.  Tr.  57J,  —  adjudged  in  1609  by 

nty  chat  it  ha*  no  admitted  superior,  the   couii  of  exchequer,  and  which  is  a 

that  ii  gives  the  supreme  law  within  leading  case  on  that   subject,  Che   funda- 

Dwn  dominions  an  all  subjects  apper-  mentaT  principles  governing  perpetual  alle- 

itig  to  Its  sovereignty.    It  may  yield  of  giance  were  laid  down.     It   is  there  said 

)wn  choice,  but  cannot  be  required  by  that   "legiance   is  the    true   and    faithful 

Iher  to  yield  it  as  a  matter  of  right,  obedience  of  the  subject  due  to  his  sove- 

Dig.,  lib.  I,  tit.  1, 1. 10;  Pothier,  Pand.,  reign.    This  legiance  and  obedience  is  an 

I,  I  n.  7.     Valtel  declares   that   the  incident  inseparable   to  every  subjeci,"  a 

die  strensth  or  weakness  of  nations  quality  of  the  mind  and  soul  noc  confined 

lucei  no  difference  in  regard  to  public  within  any  place  ;  that  it  is  due  by  the  law 

t*  and  duties;  that  whatever  is  lawful  of  nftlure,  and  that  "the  legiance  of  the 

onenalion  or  sovereignly  is  lawful  for  subject  ii  of  u  great  an  extent  and  latitude 
fill 
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There  are  certain  cases  where  the  municipal  laws  of  a  : 
or  State,  botb*Civil  and  criminal,  operate  beyond  its  ten 
jurisdiction,* 

2.  Laws  relating  to  the  State  and  Capacity  of  Pe: 
—  It  has  been  said  that  the  sovereign  power  of  municipal  1 
tion  extends  to  the  regulation  of  the  personal  rights  of  the*ci 
of  the  State,  and  to  every  thing  affecting  their  civil  stati 
condition  ;  that  it  extends  to  the  supreme  police  over  all  p 
within  the  territory,  whether  citizens  or  not,  and  to  all  cr 
offences  committed  by  them  within  the  same." 

Personal  capacity,  as  the  term  is  generally  used,  contain 
very  distinct  elements ;  to  wit,  (i)  a  capacity  for  rights  ;  am 
capacity  for  business,  which  are  subject  to  very  different  c 
erations.  Laws  extinguishing  the  capacity  for  rights  affe 
status,  but  have  no  extra-territorial  force.  With  regard 
capacity  for  business,  tiiere  is  a  subordinate  distinction :  ! 
incapacities  have  no  extra-territorial  force ;  hut  general  incaps 
bas^  on  condition  of  tutelage,  have.' 

as  the  royal  power  and  proleclioo  of  the    49.     See  Story,  ~ 
King  tt  i  canusto"  that   the  mirim  was,    Slate  Trials. 65 


frotutia    tralitt    sul^tctionem     tt    ati^tctio    m;;  ;  9  Ops.  Atly.-Gen.  (U.  S  |3s6i 


iS4 ;  8  Ops.  Atty-^Ger 

-        -         .  . ..   ..tiy.-Gen.(U.S|3s6i 

fretaluiHtm  ;  and  that  "power  and  pro-  Gillies,  I  Pet.  C.  C.  1591  Talbot  v. 

tection  draweth  lesiance,  and  it  followeth  3  Dall.  (U.  S.)  lU)  Shanks  o.  D 

tKat  seeing  the  King's  power,  command,  Pet.  (U.  S.)  241 1  The  Santissima  1 

and  protection  extendelh  out  of  England,  I  lirock.  C.  C.  47S. 

that  legiancc  cannot  be  local  or  confined  By  an  act  of  Congress  pasted 

within  the  bounds  thereof,"  and  held  it  to  iS6q,  the  right  of  expatriation  is  < 

be  due  at  all  times  and  in  all  countries,  to  be  a  natural  and  inherent  rigl 

See  I   Broom,  Com.  44S>   Fosters,  C.  L.  people,  indispensable  to  the  enjoy 

183.    The  same  principle  was  applied  in  the  rights  of  life,  liberty,  and  the 

the  case  of  Mntis  Macdonald,  Foster,  Cr.  of  happiness.     Since  that  time  tn 

Cas.  59;  s.c.iS  State  Trials,  85S,  who  was  naturalization   have   been  conclud 

tried  lor  high  treason  in  the  King's  Bench,  England  and  the  leading  nations  of 

for  having  borne  arms  in  the  rebellion  of  which  do  away  altogether  with  the 

1745.     It  was  held  in  Fitch  v.  Weber,  6  trine  of  "inalienable  allegiance." 

Hare,  63,  decided  in  1S47,  that  a  British  The  State  courts  have  ever  man 

subject  could  not  by  his  own  act  throw  off  greater  disposition  to  concede  the 

his  allegiance  to  his  native  country.    This  expatriation  than  has  been  manif 

doctrine   was   re-affirmed   in    England    as  the  Federal  tribunals.    8  Ops.  A 

recently   as   1867.     See   Cockb.   Nat.   50.  (U.   S.)    157;    Lawrence's   Wheat 

SeealsoClarlt'sCo1.Law,4r/.nra.;  Leiih's  And  the  legislature  of  Virginia  an 

Blaclt   (2d   ed.),  33;    Campbell   v.   Hall,  thetrcalyaclion  of  Congres3,authoi 

Cnwp.  204;  The  Mayor  oE  Lyons  v.  The  announcing  this  important  princil 

East  India  Co.  I   Moore,  P.  C.  175;   Le  early  as  1791  the  legislature  o(  tl 

Noir  V.  Ritchie,  3  L.  C.  R,  575;  Donegani  passed  alaw expressly  authoriiingi 

V.  Donegani,  3  Knapp,  P,  C.  C.  3c ;  Ander-  tion,  providing  that,  "  Whenever  ai 

son  I..  Todd.  2  U.  C.  (Q.  B.)  R.  82;  Hay  of  this  Commonwealth  shall  .  .  , 

V.  Hunt,  II  U.  C.  (Q.  B.)  R.  381  ;  Reg.  v.  that  he  relinquishes  the  cliaracter 

McMahon,  26  U.  C.  (Q.  B.)  R.  rgt ;  Reg.  icn,  and  shall  depart  out  of  this  C 

V.  Lynch,  16  U.  C.  (Q.  B.)  R.  208.  wealth,  ...  he  shall  be  considere. 

Th»DMtliil«ia  thsDniUdStst*!.  —  The  ing  exercised  the  right  of  expatria 

doctrine  of  perpetual  allegiance  was  reccw-  shall  thenceforth  be  deemed  no 

nized  in  the  United  States  as  well  as  in  See  Howell  on  Naturalization,  34 

Europe  until  recently.     Kent  says,  "  In  the  States  v.  Gillies,  i  Pet.  C.  C.  1 59. 

United  States  the  inclination  has  been  to  1  Lawrence's  Wheaton,  171. 

follow  the  rule  of  the  English  common  law,  S  Lawrence's  Wheaton,  171;   I 

and  to  hold  that  neither  a  native  nor  a  nat-  torn.  ii.  lib.  i.  tit.  3,  de  Confl.  L«ga 

nraliied  citizen  can  throw  ofl  bis  allegiance  8  Barr,  Pri.  Intern.  L.  IV.  p.  251 

witlioutconsent  of  the  State."   iKenl,Cora.  application  of  the  /fx  /on  ocAu  g 
512 
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is  a  general  rule,  that  those  laws  of  a  State  which  are  appli- 
e  to  the  civil  condition  and  personal  capacity  of  its  citizens 
:h  to  them  wherever  they  may  go,  travel  with  them  into  foreign 
itries,  and  there  operate  upon  and  bind  them.^ 
here  are  those  universal  personal  qualities  which  affect  either 
from  birth,  such  as  citizenship,  legitimacy,  or  illegitimacy; 
it  a  fixed  time  after  birth,  as  minority  and  majority ;  and  (3)  at 
ntermediate  time  after  birth,  as  idiocy,  lunacy,  bankruptcy, 
riage,  divorce, 

his  general  rule  is  subject  to  exceptions. 

Rights  of  Expatriation  and  Naturalitation.  —  Every  subject 
country  has  a  right  to  change  his  allegiance;  and  conversely, 
y  independent  sovereignty  has  the  right  to  naturalize  for- 
ers,  and  confer  upon  them  the  privileges  and  protection  of. 
r  acquired  domicile." 

Rights  to  regulate  Property.  —  Another  exception  to  the  gen- 
rule  laid  down  is  the  right  of  every  sovereign  State  to  regulate 
property  within  its  own  territory." 

Lex  Loci  Contractus.  —  And  the  general  rule  yields  in  sonie 
inces  to  the  lex  loci  contractus.* 

preferable  to  thai  of  the  Irx  dtmiciiii,  where  it  is  losr  through  their  insolvency." 

the  question  Telates,  not  to  business  Wharl,,  Confl.  L.  {  93. 

ily,  in  its  general  sense,  but  to  what  1  Ijwrencc's  Wheaton,  17*;  Huberuf, 

ilfed  the  special  business  capacilies.  torn.  ii.  lib.  i.  lit.  3,  de  Conflict.  Leg,  J  llj 

ipplicalion  of  the  law  of  domicile  to  t'oelix,  Droil  Inter.  PriW,  liv.  i,  tit.  t,  J  31. 

liter  would  impose  an  intolerable  bur-  S  See  z  Kent  Cum.  49;  Woolsey,  Inlrod. 

It  would  require  that  the  inhabitants  {  66 ;  Westlake,  Priv.  Intern.  L. ;  r  Phiili- 

erv  land,  when  entering  into  a  con-  more,  Intern.  L.  i,  350-354:  Twiss,  Law 

should   observe   the   formalincs  re-  of  Nations,  ch.  0;  1    Kolix,  Droit   Intern. 

dbytbedomicileof  anyfoieieneis  who  Triv^,  So-ioo;2  Fiielix,Kevue  Francaise  et 

leparties,  — fotmalilicswhieh  maynol  Eslrangire,  318;  Marten's  Kouv.  Receuil, 

be  eitiaordinary,  but,  to  those  unused  Ii.;    De    Beaudant,   de    la    Naturalisation; 

em,  absurd.       It  would    require    the  Heffter,  Europ.  Voikert.  llv.  1.  ch.  I,  S  4. 

;enance  of  special   rules   for  3i)ecial  3  The  personal  capacity  to  cunlraci  mar- 

rs  of  foreigners, — classes   of  which  riage,  for  in:>tance,  as  to  age,  consent  ol 

me  there  is  no  conception,  because  at  parents  or  guardians,  and  the  like,  is  rcgu- 

they  do  not  eiist.  It  is  otherwise  laied  by  the  law  of  the  State  of  which  the 
l)uiiness  capacity,  in  the  sense  in  which  party  is  a  citizen;  but  the  effect  of  such 
trm  is  used.  The  law  on  this  topic,  marriage  upon  real  properly  in  another 
ise  it  rests  on  the  natural  properties  Slate  is  to  be  determined  by  the  lex  loci  rti 
t  persons  concerned,  exists  in  one  or  lilit.  Lawrence's  Wheaton,  174,  175. 
ler  form,  in  every  land.  A  person  of  4  Thus  the  insolvent  laws  of  one  Stale 
lass,when  tiavelline  in  a  foreign  land,  do  not  have  any  force  beyond  the  terri- 
es, by  bis  very  condition,  the  inhabit-  lorial  limits  of  that  State.  Woodhull  v. 
3I  such  foreien  land,  that  at  home  he  Wagner,  haldw.  C.  C,  igb  \  Harrison  v. 
s  under  diaabililics.  In  addition  to  Sterry,  5  Cr.  (U.  S.)  2S9 ;  Ugden  v.  Saun- 
uersons  of  this  cla»s,  from  the  very  ders,  12  Wheat.  {U.  S.)  2ly,  Hale  v. 
ihat  they  have  no  power  over  iheit  Baldwin,  I  Cliff.  C.  C.  511 ;  s.  c,  1  Wall. 
:,  have  no  means  to  carry  on  perma-  (U.  S,)!!3[  Ex ^rte 'Ea.mtt,  i  Slory,  311; 
business  abroad.  A  prudent  man  of  Davidson  v.  Smith,  9  Am.  L.  R.  317  ;  s,  c., 
—      ■"        -   be  readily  induced   to  j  West,  L.  Mo.  566;  Uundas  v.  Bowler,  3 


;e  with  them  in  impoiiani  undertak-  McL.  C.  C.  397 ;  except  such  as  is  given 
And  he  who  gives  credit  to  unknown  them  by  comity.  Cook  v.  Moffat,  5 
ins  deserves  no  greater  legal  prolec-    How.  (U.  S.)  19s  ;    Davidson   v.   Smith, 


in  those  cues  where  his  money  is  lost    I  Biss.  C.  C.  346;   •.&,!)  Am.  L,  Reg. 
igh  the  want  of  the  capacity  of  the   117. 

n  whom  he  trusts,  than  in  those  cases       "A  bankrupt's  certificate,  under  the  lawa 
?  C.  of  U— 33  613 
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3.  Municipal  Laws.  —  The  municipal  laws  of  a  Stat' 
operate  beyond  its  territorial  jurisdiction,  when  a  contract 
within  such  State's  territory  comes  in  question,  either  dire 
incidentally,  in  the  judicial  tribunals  of  another  State  or  nal 

I.  Exceptions.  —  This  rule  does  not  apply  (l)  where  the  si 
matter  is  properly  governed  by  the  lex  loci  rei  sita,  or  the  1; 
another  State  relating  to  the  personal  status  and  capacity 
citizens;  (2)  where  it  would  injuriously  conflict  with  the  1 
another  State  relating  to  the  police,  puliUc  health,  tonimen 
general  sovereign  authority  of  such  other  State  and  the 
and  interests  of  its  citizens;"  {3)  where  from  the  nature 
contract  itself,  or  the  law  of  the  place  where  it  is  made,  or  1 
pressed  intention  of  the  parties,  the  contract  is  to  be  ex 
in  another  country  ;  then  every  thing  which  concerns  its  exe 
is  to  be  determined  by  the  laws  of  the  country  where  it  is 
performed  ; '  and  (4)  the  lex  loci  contractus  cannot  apply  in 
where  the  lex  fori  properly  governs.  Thus  where  the  cent 
brought  in  question  in  the  judicial  tribunals  of  another  Sta 
Ux  loci  governs.* 

■  +  Supremacy  OF  Domicile. — With  regard  to  personal  pn 
the  law  of  the  domicile  of  its  owner  prevails  over  the  law 

of   his    own   country,  cannot   operate  in  3  Kent,  Com.  z66-z6E  ;  Marshall 

another  State  to  discharge  him  from  his  59-61;  Chitty,Com.S3;  Park  on 

debts  contracted  with  foreigners  in  a  for-  ed.)  ui  ;    Pardessus,  Droit  Con 

eign  country.     And  though   the  personal  pt.  Vl,  til.  7,  ch.  i,  S  3 ;  Em^rigo 

capacity  to  enter  into  the  nuplU!  contract  d'Assurance,  tom.  i.  211-115. 
aa.to  age,  consent  of  parents,  and  prohib-       But  this  principle  is  severely  coi 

ited  degree  of  affinity,  etc.,  is  generally  to  by  modern  jurists.     See  Story,  ( 

be  governed  by  the  law  of  the  State  in  I  aw  ;    Westlake,  Priv.  Inter.  I, 

which  a  party  is  a  subject,  the  marriage  Heflter,  Droit  Intern,  pub.  par  Beii 

ceremonv  is  always  regulated  by  the  law  Pfeiffer.  Prakt.  Ausf.  lii.  83 ;  Pane 

of  the  place  where  it  is  celebrated;  and,  if  de  Deiecho  Intern.  144. 
valid  there,  it  is  considered  as  valid  every-       8  It  is  said  that  what  relates  t 

where  else,  unless  in  fiaud  of  the  laws  of  lidily  and  interpretation  of  a  cot 

the  country  of  which  the  parties  are  domi-  the  usage  of  nations,  is  to  be  de 

died  subjects."    Lawrence's  Wheaton,  178.  by  the  Tex  loci  imtrailus  vhete  I 

1  Lawrence's  Wheaton,  179.  cuted  in  one  place,  and  to  be  perf< 

9  Lawrence's  Wheaton,  179.  another  ;  and  that  which  relates  !< 

Where  goods  sold  in  a  place  where  such  cution  is  to  be  governed  by  the  la 

sale  is  not  prohibited,  to  be  delivered  in  a  place  where  it  is  to  be  carried  in) 

place  where  such  sale  is  prohibited,  the  Story,  Confl.  L.  }§  242,  260,  263-2 

price  cannot  be  recovered   in   the    State  280-283,  3°%  3'*!   Lawrence's  \ 

where  the  goods  are  to  be  delivered,  be-  179  ;Foclix,  Droit  Inter.  Privrf,  %  7 
cause  to  enforce  such  a  contract  would  be       4  Where  a  contract  made  tn  oni 

to  sanction  a  breach  of  its  own  commercial  is  sought  to  be  enforced,  or  comes 

laws.      Lawrence's  Wheaton,  179.      fide  tallyinqueslion,  in  thejudicial  tril 

in/ra,%  4,  a.  another,  every  thing  relating  to  t 

The  tribunals  of   one  country  will  not  of  proceeding,  the  rules  of  evidenc 

take  notice  of  or  enforce,  either  directly  limitations,  is  to  be  determined  b] 

or  indirectly,  the  laws  of  trade  or  revenue  of  the  State  where  the  suit  is  pen< 

of  another  State;   and  contracts  made  in  not  that  of  the   State  where  the 

violation  of  such  laws  of  one  State  may  be  was  made.    Don  v.  Lippmann,  5 

enforced  in  the  tribunals  of  any  other  State  Fin.  I ;  2  Kent,  Com.  459,  Story, ' 

than  that  where  the v  are  prohibited,  such  S§  557-576;  Woolsey's  fnlrod.  (71 

as  the   insurance   of   a   prohibited  trade.  Droit  Int.  Priv*,  j  76;  Savignv.  2? 

l^WTcnce's  Wheaton,  180 ;   Story,  Confl.  Ik)ullenois,obs.  33,46;  Rodenburg 

L.  S  157;  Westlake.  Pri.  Inter.  L.  S  199;  slat.  lit.  3. 
614 
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ntry  where  such  property  is  situated,  as  regards  the  rule  of 
eritance, — tnobilia  cssilms  inhartnt  personam  seguuntur;^  and 
;re  an  iastniment  relating  to  or  anecting  personal  property 
executed  by  a  party  domiciled  in  a  different  country  from 
t  in  which  the  property  is  situated,  the  laws  of  that  domicile 
ern  as  to  the  form  and  interpretation  and  effect  of  that ' 
trument.* 

\.n  act  valid  when  done  by  a  person  in  his  own  country,  is  to 
regarded  as  valid  in  foreign  countries,  even  though  in  such 
:ign  countries  he  is  treated  as  incapable  of  performing  such 

3 

;.  Statutes  destroying  Capacity.  —  To  statutes  which  de- 
ly  capacity,  no  extra-territorial  force  is  to  be  allowed  ;  and  the 
iject  of  a  State  in  which  such  statutes  obtain  is  relieved  from 


;  Met1in,RJpertoire,tit.  Loi,96,No.  3;  era  is  detcnnined  by  the  law  tA  their  domi- 

kershoeli,  Quzit.  Jut.  Pub.  lib.  i.  cap.  die,  has  been  at  leait  noiniTully  accepted 
by  the  majority  of  publiciiU.    Lawrence'* 

bis-rule  wai  once  doubled  in  England,  Wheaton,  168;  Eichhom,  935!  HeStcr,  i. 

wCurlingv. Thornton,!  Addain9,Eccl.  (38;  Schaflner,  f  13;  ^avi^y,  VIII.  1341 

.  17,  —  but  it  is  now  settled  that  the  Boullenois,  i.  48;  Wachter,  li.  171;  Huber, 

ign  domicile  of  a  British  subject  U  to  de  Conflict,  lib.  i.  tiL  3;  Bouhier,  ch.  34, 


respect  to  his  testamentary  dis-  Nos.  I,  9;  Mlttermaier,  t  31 ;  Rodenburg, 

, ...  ^^^  ^  i.  3.  SB  4-6;  Merlin,  R*p.  TeM ''- 

foreigner.  I,  J  t,  ai 

" Mai 


tion  of  personal  property,  the  same  as   i-  3,  }}  4-6 ;  Merlin,  Rep.  TeUameDt,  lett. 


iley  V.  Bemes,  3  Ilag^-  Ecfl.  Rep.  393-  Wharton  says  that  "  under  the  general 

:  Moore  V.  Darell,  4Hagg.  EccI.Aep.  rule,  Ihatdomicile  is  the  parent  of  i/a/o/,  lie 

354-                              >  masked  the  most  contradictory  conclusions. 

See  Trotter  v.  Trotter,  3  Wils.  &  S.  Uy  some  it  is  held  that  where  a  statute  of 

414 ;  *.  c,  4  Bligh,  N.  R.  jo2.  domicile  confers,  abridges,  or  destroys  captl- 

issaidtn  thecase  of  Polydorev.  Prince,  dly,  whether  this  capacity  be  generally  for 

'are  (U.  S.),  D.  C.  413,  that  no  nation  the  possession  of  rights,  or  spedally  for  the 

'  gave  the   maxim  of  [he  ubiquity  of  exercise  of    business,   then    such    stftluie 

liciliary  atatutes  cSect  in  iu  practical  attaches  to  the  subject  wherever  he  may 

ipmdence,  !n    its  whole  eneni;   ihal  stay,  and  is  to  be  renrded  aa  conclusive 

lon^  these  personal  statutes,  for  which  by  ill  foreign  courts.       Whart.,  Confl.  L. 

ubiquity  is  claimed,  are   those  which  £91. 

lerly,  over  the  whole  of  Europe,  and  Story  declares  that  "the  truth  seenw  to 

over  a  lai^e   part  of  it,  divided   the  be  that  there  are,  properly  speaking,  no 

pie  into  dinerent  castei,  as  noblea  and  universal   rules   by  which  nations  are,  or 

■eians.  priests  and  laity.    The  favored  ought  to  be,  morally  or  politically,  bound 

tci  were  entitled  to  many  privileges  and  to  each  other  on  this  sjibject.    Each  nation 

lunitiei,  particularly  beneficial  and  hon-  may  well  adopt   for  itielE  such  modifica- 

>le  to   them«e[ves.     It  cannot  be  sup-  tions  of  the  general  doctrine  as  it  deenu 

:d   that    these    immunities  would    be  most   convenient   and   most    in   harmony 

wed  in  a  country  which  admitted  of  no  with  its  own  institutions  and  interests  and 

1  distinctjoos  in  its  domestic  policy,    In  policy."    Story,  Confl.  L.  1  toi. 

manner  the  disqualifications  and  inca-  8  Thu*.  if  a  ]>crson  in  bis  own  country 

ties  by  which  persons  may  be  affected  has  arrived  at  his  majority,  hi*  acta  will  be 

he  municipal  insiitntions  of  their  own  regarded  as  valid  in  another  country,  al- 

Dtry   will   not    be    recognized    against  though  in  that  other  country  he  would  yet 
n  in  countries  by  whose  laws  no  such  .  be  a  minor.   See  Polydorev.  PriiKX,  I  Ware 

|Dal  ideations  are  acknowledged."    And  (U.  S).  D.C.  413;  Males  t>.  Roberta,  3  Esp. 

pplying  these  principles  the  court  held  i6j:  Thompson  v.  Ketcham,  S  Johiu.  (N. 

a  person  who,  by  the  laws  of  Guada-  Y.)  1S9)  Boullenois,  6;  Barr,  Prirate  Int. 

le,  could  not  bring  suit  upon  an  account  L.  {  4^ 
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he  disabilities  so  imposed,  when  he  touches  the  soU  of  ^a  f 
state.* 

a.  Disabilities  of  Slaves. — When  a  slave  goes  into  a  ci 
vhere  slavery  is  not  recognized,  he  becomes  free."  If  he  ac 
I  domicile  in  such  free  country,  on  returning  to  bis  former  c< 
le  cannot  be  resubjected  to  slavery  by  his  former  master; 
f  he  fails  to  acquire  a  domicile  on  his  return,  he  can  be  sub 

0  servitude  by  his  former  master.* 

b.  Disabilities  of  Civil  Death.  —  Statutes  respecting  civil 
will  not  be  given  extra-territorial  force." 

c.  Disabilities  of  Infamy  aiid  Attainder.  —  Disabilities  pre 
)y  attainder  and  infamy  have  no  extra-territorial  force.*    Ho 

1  Among  ihc  statutes  which  destroy  ca-  cile,  then  sach  disabilities  oc  servi 
ncity  are  those  establishing  serfdom  and  vive."  Whart.,  Confl.  L.  %  105. 
lavery,  those  which  decree  to  individuals  5  I  Bl.  com.  i\i ;  3  /J.  lol ;  ^ 
jvil  death  (whelhet  as  a  penalty  for  crime,  3191  Story,  ConC  L.  $  92  ;  4  P. 
ir  as  a  consequence  oE  entrance  into  eccle-  Slat.  3,  S  19;  Mittermaier,  {  30, 
iastical  orders),  and  those  which  prohibit  Wiichter,  ii.  1S4. 
ertain  persons,  who  are  of  full  age  and  It  has  been  questioned  whether^ 
rce  from  tutelage,  from  exercising  specific  siastlc,  who  has  made  a  vow  of 
lusinesa  rights  and  the  like.  Whart.,  Cotifl.  which  vow  the  law  of  his  domicile 
-  SS  I0l-t05.  as  binding  and  operative,  is  incai 

%  Polydore  v.  Pritice,  l  Ware  (U.  S.),  inheritance  in  a  foreign  land.  . 
3.  C.  4131  Commonwealth  v.  Avcs,  i3  German  jurists  hold  that,  when  Ihi 
>ic>t.  (Mass.)  1981  CoTDmonweallh  v.  Hoi-  voluntary,  the  incapacity  is  citn 
oway,  6  Binn.  (Pa.)  Jij;  Butler  v.  Dela-  rial.  Savigny,  i6[  n.  a;  Itar,  Pri( 
iliine,  7  Serg.  &  R.  ( Pa.)  378 ;  Butler  v.  L.  §  48.  But  while  the  courte  of  h 
^oppe^,  I  Wash.  C.  C.  490;  The  Slave  cile  might  enioin  him  from  accept! 
}race,  :  I^Iagg.  Adm.  94;  The  Amedie,  i  inheritance,  nis  incapacity  in  this 
Jodson,  84  Note;  Forbes  v.  Cochrane,  I  would  not  be  recogniicd  incountrii 
larn.&C.448;  Sommersett'scase;  iiHar-  this  form  of  civil  death  is  not  sar 
;rave,  St  Tr.  140 ;  s.  c,  eo  How.  St.  Tr.  Whart.,  Confl.  L.  S  106. 
!  Story,  Confl.  L.  96;  Savigny,  37,  46;  3  8  Whatt.,  Confl.  1.  %  107. 
Viicl)ter,  171;  r.  Voet,  Comment  In.  Dig.  The  old  jurists  (see  3  Burgun 
•  5>S3i  3  Puffendorf.de  Jure  NaLf.  §§  I,  Bouhicr,  ch.  14,  No.  134;  z  Boullei 
!;  t  Grotius,  de  J-  B.  ch.  sz,  sect.  11.  as  well  as  the  Continental  writen 

9  Bar,  Private  Int.  L.  J  47 ;  Story,  Confl.  present  day  (see  Mittermaier,  §  30 
..906.  Ein  lei  lung,  S  jf,;  Bar,  Priv.  Int.  I 

4  Haynesi'.  Fomo.  S  La.  Ann.  35;  Hun-  accept  the  doctrine  of  the  inter 
ET  V  Fulcher,  I  Leigh  (Va.),  17Z)  Hinds  recognition  of  such  disqualificatic 
'.Brazealle,  2How.(Miss.)g4l;TheSlave  the  latter  add  the  qualifications 
•race,  2  Hagg.  Adm.  941  Story,  Confl.  L.  doctrine  will  be  applied  by  the  dom 
96.  bunals,  before  whom  such  a  questio 

Wharton  says,  "  It  has  been  largely  dis-  only  where  it  would  apply  a  sim 
ussed  whether  a  slave  who  has  acquired  qualiticatjon,  in  similar  cases,  to 
reedom  lapses  aeain  into  slavery  on  re-  subjects.  But  in  England  and  tht 
liming  to  the  land  where  he  was  formerly   States  such  disabilities   have  nev 

1  slaverv.  It  is  certainly  clear  that,  when  recognized  or  enforced.  Whart,  t 
slave  has  acquired  a  domicile  in  a  free   fj  107,  loS. 

tate,  an  attempt  by  his  former  sovereign  Judge  Story  says  that  an  Americ 

3  reduce  him  agam  in(p  slavery,  should  would   regitd  such   disabilities  at 

e   return   to  such   sovereign's   territory,  local,  and  incapable  of  being  enfi 

lould  be  a  violation  of  intemalionaf  law.  this  country,    "Even  the  convicli' 

)n  the  other  hand,  the  doctrine  seems  to  crime  in  a  foreign  country,  whici 

e,  that  when  a  person  who  is  under  disa-  the  party  infamous  there,  and  inca 

lilities  or  servitude  in  his  domicile,  and  being  a  witness  in  their  own  cou 

rho,  after  leaving  such  domicile,  and  was  been  held  not  to  produce  a  like  eRi 

Durneying  In  a  Tree   countiT  without  ac-  The  capacity  or  incapacity  of  any 

uiring  a  domicile  in  such  latter  country,  to  do  acts  in  their  own  count^ 

oluntarily  returns  to  such  original  domi-  under  such   circumstances,  be  }»( 
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has  been  held  that  the  conviction  of  an  infamous  crime  in  a 
>reign  country  may  be  proved  by  the  foreign  record ;  but  the 
uestion  whether  the  infamy  was  such  as  to  incapacitate  him,  is 

question  to  be  decided  by  the  itxfori.^ 

d.  Disabilities  of  Cretd  and  Caste. — Distinctions  arising  from 
iste  or  creed  have  no  extra-territorial  force,  either  in  England  or 
Inited  States  ;"  and  on  the  continent  of  Europe  the  same  rule  is 
niversally  applied  to  incapaciiies  on  account  of  creed,'  though 
ie  distinctions  as  to  class  are  still  retained.* 

e.  Disabilities  of  Infants.  —  The  laws  protecting  infancy  are 
icorded  extra-territorial  force,  and  an  infant  is  entitled  to  the 
rotection  in  a  foreign  land  of  his  domiciliary  law.' 

icir  own  laws,  but  not  Ihcir  capacity  or  counlrjr  ma]r  place  the  era  of  majorilr,  such 

capacity  to  dO  like  acts  in  any  foreign  law  of  domicile  binds  tbe  person  in  foreign 

rritory    where    different    lawi   prevail."  lands."    z  Rodenburg,  I,  {j  t|  l,  ■  Uoul- 

lory.  Confl.  L.  {  91.  lenois,  53 ;  4  f hil.  ijl ;  Livermore.  DisHerL 

1  Ktrshner  «.  Stale,  9  Wis.  140.  \  17  1  bavigny,  134,  135. 

S  Story,  Confl.  L.  \%  91,  91,  93;  Whart.,  '  But  it  seems  the  case  is  difFerenl  where 

onfl.  L.  {4  f-^  9S-103.  the  infant  is  residing  in  a  foreign  country 

S  Bar,  Priv.  Int.  X„  f  50;  Savign;,  36,  without  his  guardian,  though  not  domiciled 

io.  iheie.     Whart.,  Confl.  I,§  iir 

\  Whart.,  Confl.  I,  f  log;  Thol.  S  78;  li   is  said  in  Saul  v.   Hi)  Creditors,  17 

Voet,  I,  s,  j  3;  I  Duplcssis, 456;  I  BouU  Martin,   569,  that  all  writers  "agree  that 

nois,  67;  Bouhier,  ch.  24,  No.  134.  the  laws  or  statutes  which  regulate  minor- 

f  Whart,  in  Confl.  U  j  112,  says,  "Two  ity  and  majoiity,  and  those  which  fin  the 

-axons  combine  tQ  require  this;  (i)  be-  state   or  condition  of  man,  ate   personal 

luse  as  a  child  an   infant   is  a  ward  of  statutes,  and   follow  and  govern    him   in 

hristendom;  that  on  his  face  he  shows  every  country.    Now,  supposing  the  case  of 

lis,  and  makes  this  claim  j  (2)  because  he  our  law  fixing  the  age  of  majority  at  twenty- 

a  traveller.     If  he  is  with  his  guardians  five,  and  the  couptry  in  which  a  man  vras 

is  a  gross  infraction  of  natural  law  to  born    and   lived    previous  to   his  coming 

:al  with   him  without  their  privity  and  here  placing  it  at  lweniy.one:  no  objection 

insenL      If   separated    from    them,    the  could,  perhaps,  be  made   to  the  rule  just 

roper  office  of  hiiinanity  is  la  return  him  staled.      And  it   may  be,  and  we  believe 

\  their  care,  or,  at  all  events,  10  obtain  for_  would  be,  true  that  a  contract  made  here 

im  a  protection  of  a  proper  local  court.'  between  the  two  periods  already  mentioned 

lis  age  is  notice  to  all  parties  that  the  would  bind  him.     But  reverse  the  facts  o( 

nmlry  of  his  domicile  will  only  hoid  him  the  case,  and  suppose,  as  is  the  truth,  that 

r  his  estate  responsible  so  far  as  its  own  our  law  placed  the  age  of  majority  at  twenty- 

ws  permit;  and, as  he  is  to  return  to  that  one;  that  twenty-five  was  the  periodatwhiclJ 

)untifT,  to  its  laws  the  question  of  his  re-  a  man  ceased  to  be  a  minor  in  the  country 

mnsibility  is  to  be  remanded.     Hence  it  in  which  he  resided,  and  that  at  the  age  of 

that  many  eminent  jurists  have  agreed,  twenty-four  he  came  into  this   State,  and 

ir  various    reasons,  in    holding   thai    the  entered    into    conlracis,    would    it   be  pet- 

ihts  at  infants  is  to  be  determined  by  the  mittcd  that  he  should,  in  our  courts,   and 

w  of  their  domicile.     Molina;us  in  L.  i.  e.  to  the  demand  of  one  of  our  citizens,  plead, 

iS.Trin.;  Huber,  §  ii;  2  Rodcnburg,  1,  as  tuthe  protectioiiagainsthisengagcmeuls, 

I  I,   z;  Bouhier,  ch.  23,  No.    1;    i    Boul-  the   laws  of   a  foreign  country,    of   which 

nois,  53,  54;  Merlin,  Rep.  Majority,  g  5;  the  people  of   Louisiana   had   no  knowl- 

Wheaton,  III  1  Thol. ${81,87  ;  Schiiffner,  edge  t    Most  assuredly  it  would  not."     See 

',48;   Savigny,  134,  135;   1  Foelil,  No.  also  Baldwin  v.  Gray,  16  Martin  (La.),  19a. 

\i   t  Masse,  84;   Story,  Confl.  L.  {  46.  This  opinion  of  the  Louisiana  court  Hat 

ideed.  in   respect   to  infancv  by  natural  been  severely  attacked.     See  Liverm.,  Dis- 

w,  the  ones  lion  does  not  admit  a  doubl  sen.  !   17;    Phillimore,   IV.  152;    Story, 

I  its  difference  when  infancy  approaches  ConH.  L.  f  76.    On  the   other  hand,  the 

lat  period  as  to  which  particular  country,  principle  has  been  approved  by  Bar,  Int. 

llowing,  climate,  and   tradition  have  at-  L.  156,  {  45,  note  5,  and  has  been  sustained 

chcd  various  bounds.      Even,  however,  bv  a  recent  decision  in  England,  —  mt /a  rr 

1  to  this  debatable  period,  the  opinion  is  Helleman,  L.  R.  1  Etj.  3f>-.  —  -■"-'  has  been 

tpresaed    that    no    matter    huw   high    a  incorporated  into  the  I'lL^sUn  Code,— A. 
517 
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Regarding  the  business  capacity  of  infants,  it  has  been 
that  he  who  is  capable  of  business  at  his  domicile,  is  capable  ( 
everywhere  ;  *  and  the  personal  status  of  each  individual  is  t( 
determined  by  the  law  of  the  place  where  he  is,  as  to  acts  t 
within  the  jurisdiction.* 

f.  Disabilities  of  Coverture.  —  Throughout  Christendom  the  ] 
tion  of  a  married  woman  is  that  of  business  dependence.' 
law  of  disability  is  a  protective  law,  and  as  such  has  extra-ter 
rial  force,  and  is  internationally  binding.* 

g.  Disabilities  of  Idiocy  and  Lunacy.  —  Idiocy  and  lunacy 
notice  to  all  the  world  of  irresponsibility,  and  those  dealing 
such  persons  do  so  at  their  pern." 

h.  Disabilities  of  Spendthrifts.  —  Some  States  have  laws  pla 
under  disabilities  spendthrifts,  or  persons  of  business  pronig 
and  these  disabilities  are  said  to  adhere  to  such  persons  wher 
they  may  travel.* 

L.R.S3S1  seeSavigny,i45;  Whart-.Confl.  13;   Polydore  v.  Fiince,   i   Ware  (1 

L-  $4Zft  —  >tid  may  iu  rcBu-dcd  as  the  law  D.  0.413;  Matthews  f.  MuTchison,  l; 

which  now  obtains  thioughoul  the  Gciman  Rep.  7601   Male  v.  Roberts,  3  £sp. 

Empire,  and  prevails  in  both  England  and  Westlake,  Private  Int.  L.  art-  404. 
ihe  United  States.   Whait.,  ConiL  L.  §  1 1 5,       S  The  ttaOa  of  a  married  womai 

J  Bar  maintains  that  the  courts  will  bus-  her  capacity  to  carry  on   business 

tain  thai  construction  which  most  favors  foreign  Slate,  are  determined  b;^  th 

capacity;   that  foreigners,   incase  of  con-  of  her  domicile.    Hill  r.  Pine  River 

flict,  when  competent  it  the  place  of  trans-  45  N.  H.  300;  Cosio  v.  De  Demalej 

action,  are  to  be  regarded  by  all  courts,  &  P.  266;  ».  c,  Rv  and  Wood,  101; 

except  those  of  their  domicile  and  oF  coun-  Confl.  L.  %  136 ;  Polbicr,  Traile  des  1 

tries  with  similar  codes,  as  competent  to  par.  2,  ch,  vi.  f  3;  Savigny,  137;   £ 

do. the  particular  acl.    The  reason  he  as-  nois,  i.  437-439;  FbelU,  1.   iSs,   Ni 

si^s  is,  that  a  government,  ft  is  presumed,  But  it  is  said  that  the  forms  of  co 

would  not  eierciseagtealer  tenderness  over  she  must  use,  and  the  manner  in  whii 

foreigners  than  over  its.  own  subjects,  and  must  sue,  are  to  be  determined  by  t 

that,  if  it  presumes  its  subjects  to  be  capable  led  arlus.     Ilderlon  v.  Ildeiton,  a   1 

of    being  relieved  from   the  incapacity  of  145;  Bar,  Priv.  Intr.  L.  5  S3;  Wichl 
minority  at  a  particular  ape,  it  will  not  e'ant*  tSo,  and  the  (arms  of  conveyance  osi 

that   protection   to  foreigners   for  such  a  to  be  determined  by  the  lex  rtt  tit*. 

period.    Bar,  Pri.  Int.  L.  1 56,  5  45,  note  5.  v.  Miller,  1 1  Ohio  St.  331. 

Reinhold  Schmid  says  thai,  "So  far  is       4  Whari.,  Confl.  I-j  tiS. 
concerns  foreigners  whose  business  capa-       S  But  when  a  person  who  has  bei 

city  comes  into  question  before  our  courts,  j    '      '   -   '       ■■-   ■-    ...__.. 

on  the  one  side,  there  is  no  reason  to  give  I 

them  a  wider  protection   than  their  home  in  a  loreign  counur]^  unaiienaeo,  » 

' —    '      1   the   other  side,   it  the  laws  of  his  domicile  will  be  no  [ 

'    ''  '  '      '       'a  anyone  dealing  with  him  ir 

leir  foreign  ptotecti       "'  '  "'      """  '""  ""    '■--'•   >    • 
should  be  more  favored  than  our  < 
zeiu.    This   leads  to  the  conclus 
that  a  foreirner  who  is  capable  of  busine» 

at  his  domicile  must  be  recognized  as  so  dcnbutg.  li.  i,  £  4 ;  Argent,  No-  7 

capable  by  our  own  laws,  even  though  \(  dus,  iii.  2. 
domiciled  among  us  he  would  be  incapable;       It  has  been  said  that  "a  'spendi 


and  (a)  foreigners  who  are  incapable  by  though  under  interdiction  at  his  doi 
'heir  own  laws  must  be  treated  by  us  as  may  be  a  very  plausible  person,  an< 
ncapable  when  our  laws  so  regard  ihem.   carry  n        ' 
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second  proposition  is  not  universally  ad-  his  domicile  permits  him  to  travel  w 

mitled.     Sm  Wharl.,  Confl.  L.  S  114.  an   attendant  to   notify  strangers    t 

i  Petrie  v.  Voorhees,  3  C.  E.  Gr.  (N-  I.)  irresponsibility,  it  is  not  thought  Uu 

38j;  Amertnan  f.  WiUs,  9  C.  E.  Gr.  (N.  J.}  Uw  should  be  his  defence  in  suiu  a 
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6.  Statutes  protecting  Capacity.  —  Restrictions  which  be- 
3ng  to  those  statutes  which  protect  capacity  are  5ai<^  to  be  part 
if  the  common  law  of  Christendom,  and  that  they  will  be  enforced 
n  every  civilized  country,  wherever  they  are  decreed  by  the  law 
f  the  domicile.  And  where  there  are  conflicting  local  laws,  more 
r  less  favorable  to  capacity,  that  will  be  preferred  by  which  the 
apacity  is  most  enlarged.' 

4.  Jurudiction  of  Aotum. —  i.  Want  of  Jurisdiction. — The 
uestion  of  jurisdiction  is  to  be  determined  by  the  special  laws  of 
ach  particular  State.'     But  want  of  jurisdiction  may  always  be 

im  by  peTMini  on  whom  he  hu  imposed."  husband's  control,   to  respoiuibi1il[ei  by 

Vhxrt.,  Confl.  L.  {  132.  which  th«  wife's  private  estate  would  be 

1  Whart.,  Contl.  L.  gf  loi,  173,479.  imperilled,  and  her  capacity  for  domestic 

Among   the  statutes  Ahich   piolect  ca-  usefulness  impaired.    Hence  it  is  that  pro- 

acity  arc  those  restraining  infants,  those  tcctiv«.liws  of  this  order  have  been  held  as 

mitii^g   the  business   rights    of    married  adhering  to  the  person  of  the  subject  Id 

'omen,  and  those  placing  under  tutelage  whatever  land  he  may  travel.    The  ita/iti 

inatics  and  spendthrifts.  that  he  has  in  this  respect  at  home  must  be 

Privilairla  taToikbiliA.  — Those  statutes  granted  to  him  abroad.     Whart,  Confl.  L. 

rhich,   in   Older  to  protect   from    damage  |  101.     It  has  been  said  that  "  these  per- 

ersons  sopposcd  tO  be  incapable  of  busi-  sonal  laws  determining  the  state  and  fondi- 

ess,  restrain  them,  either  temporarily  or  tion  of  individuals  which  are  founded  on 

ermanently,  from  the  exercise  of  certain  natural  relations  and  qualities,  and  sufh  as 

usineaa  functions.     Whartbn.   Confl.  I>  are  universally  lecogniied  among  civilized 

103.  communities,  as  those  of  parent  and  child, 

Tius  form  of  restraint  may  be  instituted  those  resulting  from  marriage,  from  Intel 

1  various  wayki  as  by  the  judicial  appoint-  lectual  imbeciJity,  and  the  like,  they  (sove- 

lent  of  a  tut^  or  guardian,  after  due  ex-  reigns)  may,  and  in  point  of  fact  do,  establish 

'  1  i  proper  court,  or  it  may  be  distinctions  which  arc  not  founded  in  na- 

when  the  law,  "to  secure  her  ture,  but  relate  only  to  the  peculiarities  of 

her  husband's  depredations,  their  own  social  organization,  to  their  own 

□  as  10  secure  her  unharassed  attention  to  municipal  laws,  and  to  the  artificial  forms  • 

lie  family  sphere,"  deprives  the  wife  of  the  of   society  which  are   established  among 

ight  to  alienate  it,  except  with  peculiar  so-  themselves ; "  but  that  "  it  is  by  no  means 

:mni lies,  and  relieves  her  from  responsi-  clear  that  these  personal  distinctions,  which 

ilities  for  debts  incurred.    Or  it  may  be  in  are  not  founded  in  nature,  and  are  the  result 

lie  DTotecIion  afforded  to  infants.    And  the  of  mere  civil  institutions,  can  be  allowed 

)od«s  in  which  the  restraint  has  been  ap-  to  accompany  them  (the  persons),  and  give 

■lied  are  various-    "The  Roman  law.  where  them  personal  immunities,  ot  affect  them 

Toperty  has  beenwrung  from  a  person  thus  with  personal  incapacities,  in  other  coun- 

rotccled,  gives  the  In  iHltgmm  ristihiHs.  tries    in  which    they   may    be  temporarily 

igny,  Saysi.  vii.  p.  too.  resident,  or  transiently  passing,  whose  laws 


nagew 
yfrom 


The  English  common  law  avoids  all  con-  acknowledge  no  distinction."     Polydon 

racls  made   by  such    persons,  except  for  Prince,  i  Ware  (U.  S.),  D.  C.  411 

ecessartes.     Uut  however  such  restraints  S  ^Vhere  the  lubjecl-matter  irf  the  auti 

lay  be  instituted,  or  by  whatever  process  is  strictly  local,  jurisdiction  depends  upon 

bey  maybe  enforced, their  principle  is  com-  such  locality,  and  can  only  be  eiercisca  in 

ion  to  all  civilized  lands.    This  object  is,  theStatewherethesubject-matterislocaled. 

ot  to  extinguish  capacity,  but  to  nurture  Pittsburg  &  St.  L.  K.  R.  Co.  v.  Rothschild 

nd  protect  it.    The  persons  to  whom  they  (Pa.),  4  Cent.  Rep.  109.    Thus,  an  action 

elate  are  not  a  class  politically  and  socially  for  injuries  by  a  vessel  to  a  bridge,  its  ap. 

cpresscd,  but  a  class  whom  the  State  re-  proaches,andabutments,whichrestedupon 

ards  as  the  subjects  of  its  lenderest  care,  the  land,  is  property  brought  under  the  law 

nd  who,  in  the  case  of  minors  or  mar-  of  the  State  in  which  the  oridge  is  lt>cated. 

led  women,  it  would  so  cherish,  that  they,  The  Queen  City,  17  111.  App.  toy 

I  their  turn,  may  be  the  guardians  and  And  a  holder  of  a  mortgage  on  >  horse, 

rtificers  of  its  own  future  greatness  and  valid  by  the  laws  of  Missouri,  may  enforce 

Irength.     A  nation  could  expect  but  little  his  rights  against  the  horse  when  removed 

3r  its  own  future  which  left  its  children  into  Kansas.    Ramsey  v.  Glenn,  33   Kan. 

rilhout  parental  or  tutelary  restraint,  and  171. 

iposcd  married  women,  when  under  their  If  the  object  of  the  etut  b  to  diiectl; 
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deal  with  and  a&ect  the  p 
ceased  party,*and  i 

itself,  and  Ihe  decree  when  rendered,  and  But   where   a  mortgage    by  a 

the   relief  when  granted,   would,  in  fact,  company  covered  its  proper^  in  Ne 

directly  afiect  and  operate  upon  the  person  Ohio,  and  Pennsj'lvania,  suits  to  f 

of  the  defendant  only,  and  would  not  direct-  were  brought  in  all  tliree  States, 

ly  operate  upon  Ihe  subject-matter,  the  suit  same   person  appointed  receiver 

may  be  maintained  in  any  Slate  where  Ihe  suit.    U^jon  a  motion  to  amend  t 

court  obtains  jurisdiclion  of  Ihe  person  of  plaint  aiiit  order  appointing  the  rec 

Che  defendant,  although  the  subiccl-matler  as  to  make  the  action  in  New  Vorl 

of  the  controver&y  referred  to  and  descri!>ed  eral  or  ancillary  lo  that  pending  ! 

in  the  decree,  and  ultimaldy  but  indirectly  which  Ihe   mortgagees  desired  sb 

affected  by  the  relief  granted,  may  be  sitii-  the  principal  suit,  the  court  held 

ated  in  another  State.     Pittsburg  &  St.  L.  motion  (o  amend  the  complaint  n 

R.  R.  Co.  II.  Rothschild  |Pa.),  4Cen(.  Kep.  granted,  provided  Ihe  issues  al read] 

109.  and  [he  court's  powers  lo  dispose 

A  Stale  court  has  original  jurisdiction  of  effectually   were   not   changed. 

a  suit  on  an  injunction  Bond  eiven  in  a  fed-  court  refused  lo  modify  Ihe  order 

eral  court.    Recovery  in  the  latter  court  is  inc  the  lecciver.    Taylor  v.  Atlant 

not  a  condition  precedent  to  Ihe  action  in  W.  R.  R.  Co.,  57  How.  Pr.  9.    C 

the  bond.    Aiken  v.  Leathers,  37  La.  An.  Matter  o(  U.  S.  Roliing-StockCo., 

48*-                                       .         ,  (N.    y.)    Pr.    286.     On    an    applic 

And  where    a    question    involvirig  the  compel   such  receiver  tn   pay  cci 

validity  of  a  patent  arises  incidentally  in  a  issued  by  him  (or  the  rental  by  his  t 

suit  in  a  Stale  court,  the  court  may  deter-  of  rolling-stock,  the  court  refused 

mine  it.    Brown  v.  I'exas  Cactus  Hedge  the  applicant  to  the  courts  of  Ohic 

Co.,  64  Tex.  396.  ground  that  the  proceedings  ir  '— 


A  thief  took  a  horse  stolen  in  Arkansas  were  separate  and  independent  as 
10  the  Indian  Territory.  The  federal  court  erty  wilhin  its  limits,  /n  r^  Unite 
the  re 'released  him  before  trial,  and  it  was    Rotting-Slock  Co.,  57  How.  (N.  Y. 


held  thai  a  State  court  would  hear  the  case.        Where  by  the  Uxloci  (ontroctiaX 

Elmore  v.  Stale,  45  Ark.  Z43.  title  to  a  ckeit  in  attieH  passes  b; 

It  is  said  that  an  action  cannot  be  main-  ment.theassIgneeraaysucinhisow 

lained  under  a  statute  of  Georgia  regulating  in   any  forum.    Levy  v.  Levy,  78 

the  compensation  of  inspectors,  for  services  507. 

performed   in   South   Carolina.    Filz-Sim-       The  Slate  court  will  not  enjoin  a 

mons  r.  Guanahani,  16  5.  C.  192.  from  manufacturing,  on  his  refusa 

Contracts  made  in   China  by  American  the  stipulated  royalty,  whtye  (he  d< 

merchants  are,  by  our  treaties  and  statutes,  denies  the  validity'  of  the  patent,  s 

and  the  English  treaties,  governed  by  the  question  raised  is  exclusively  wil 

common  law,  meaning  the  rules  found  in  jurisdiction  of  Ihe  federal  courts ; 

the  decisions  of  federal  and  State  courts,  the  non-paymeiilofroyallv.lhe  plai 

as  distinguished  from  our  statute  law,  and  an  adequate  remedy  al  law.      Ha 

can  be  enforced  by  the  consular  courts.  Mfg.  Co.  *.  Reinoehl  (N.  V.),  10 

But  the  decisions  of  the  consul  are  not  1G7;  55  Ant-  Rep.  793:  s.  c,  3  Ce 

conclusive  upon  all  other  courts.    Forbes  54. 
f.  Scannell,  13  Cal.  143.  Anothn  Suit  fnuUng.  —The  p 

A  receiver,  on  the  ground  of  inter-stale  of  a  suit  in  one  State  is  no  bar  to : 

comity,  may  sue  in  the  courts  of  another  another  Slate.    The  States,  in  a 

Slate  than  that  in  which  he  was  appointed,  tional  sense,  are  foreign  10  one 

Metzner  v.  Bauer,  9S  Ind.  4:5.     but  it  is  Davis  v.  Morriss,  76  Va.  II.    No 

questioned  whether  a  ciliien  of  one  State,  pendency  of  an  action  on  a  contrat 

acting  wilhin  that  Slate,  and  under  its  judi-  United  Slates  court,  a  ground  for 

cial  authority,  can  be  called  in  question  for  aside  summons  in  an  action  in  a  Slat 

such  act  in  another   State.      Gibbons   v.  the  fact  that  the  first  action  was  com 

Livingslon,  I  Hats.  (N.  J.)  236.  In  a  State  court  and  removed  (o  a 

It  has  been  held  that  the  Supreme  Court  Stales  court  will  not  bar  Ihe  seconi 

of  New  York  can  take  jurisdiction  of  fore-  in  the   Slate'  court  against  a   joi 

closure  of  a  mortgage  where  a  portion  of  tractor.      Oneida    County   Bank 

the  premises  tie  in  another  State,  and  may  (N.  Y.),  I  Cent.  Rep.  91. 
order  the  mortgagor  to  execute  a  convey-       The  removal  of  an  action  against 

ance  thereof  in  performance  of  the  cove-  will  not  be  a  bar  to  an  action  in  tt 

nant  in  the   mortgage;    and  such  order,  court  for  the  same  cause  against  oc 

although    not    originally   prayed,    can    be  defendants:  both   causes  may  con 

granted,  even  after  report  of  sale,  by  way  judgmenl.     Oneida  County  Bank 

of  amendment.    Union  Trust  Co.  f,  Koch-  (N.  Y,),  i  Cent.  Rep.  91. 
fi20 
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aded  in  an  action  on  a  foreign  judgment*  A  finding  or  recital 
such  jurisdiction  will  not  prevent  inquiry." 
Where  the  jurisdiction  of  a  court  of  limited  jurisdiction  depends 
some  fact  which  can  be  decided  without  deciding  the  case  on 
merits,  the  jurisdiction  may  be  questioned  and  disproved  col- 
sraily,  although  the  jurisdictional  fact  is  averred  of  record,  and 
i  been,  on  evidence,  actually  found  by  the  court.  But  when  the 
stion  of  jurisdiction  is  so  involved  in  the  subject-matter  of 
;  suit  that  it  cannot  be  separately  decided,  the  judgment  ren- 
cd  is  conclusive  in  collateral  proceedings.' 
I,  Suits  for  Negligence  causing  Death.  —  No  action  will  lie  for 
:  death  of  a  person  by  negligence,  except  in  the  State  where  the 
ith  occurred,  and  by  force  of  a  statute  in  that  State.  And  when 
itate  statute  gives  such  right  of  action,  it  has  no  operation  upon 
injury  received  in  another  State,  where  no  such  law  is  in  force, 
tiough  received  by  a  citizen  of  the  former  Stat^.* 

Pituburg  &  St.  L.  R.  R.  Co.  v.  Rotlu-  8  Welib.   Harl.  &  Gord.   240;   Runburr 

A  (Pi.),  4  Cent.  Kep.  109;   Morej  v.  v.   Fullei,  9  Welib,   Hurl.  &  Gord.  iii; 

rcf,  37   Minn.  365;   Whart.,  Conri.  L.  Wuizer  v.  HowUnd,  10  Wis.  8;  Clark  P. 

..  704,  Si  t.  Holmes,  i  Doug.  ( Mich.)  390 ;  Holyoke  v. 

HoSnun  v.   Hoffman,  46  N.  Y.  y>;  Hiskins,  5  Pick.  (Mass.)  20;   Jochumsen 

T  B.   Kerr,  41   N.  Y,  371;   Sewall   v.  v.  Suffolk  Savings  Bank.i  Allen  (Mass.), 

'all,  111  Mass.  156;  Pennoyer  v.  Neff,  87;  Sears  v.   Terry,   »6  Conn.   173,  1851 

,'.  S.7i4;bk.  14,1.  ed.  565;  Thompson  Fowle  v.  Coe,  63   Me.   245;   Sailidiy  v. 

Whitman,  18  Wall  (U.  S.)  457 ;  s-  c,  85  BainhtU,  »g  Iowa.  555;  Wyatt's  Adm'r  v. 

S.  11  ;  bk.  II,  1.  ed.  S97.  Rambo,  29  Ala.  510,  520;  Wilson  v.  Fra- 

n  the  general  issue,  the  jutisdicl ion  ai  zier,  2   Humph.   (Tenn.)   30;   Johnson   v. 

courts  rendering  a  foreign  jadgment  Corpenning,  4  Ired.  (N.  C.)  Eq.  116;  Moore 

lut  in  issue,  but  not  the  ments  of  the  c.  Smith,  1 1  Rich.  (S.  C.)  569,  577.     Burns 

rment.     Crone  v.  Dawson,  19  Mo.  App.  v.  Van  Loan,  19  La.  Ann.  560 ;  Miller  v. 

;  s.  c,  I  West.  Rep.  6S9.  Jones'  Admr.,  16  Ala.  147 ;  Brown  v.  Fo^ 

^here  a  foreign  judgment  is  sued  on,  ter,  6  R.  I.  564 ;  I  Smith,  Lead.  Cas.  810. 
!  set  up  in  bar,  the  party  supposed  to       4  Texas,  etc.,  Ry.  Co.  v.  Richards  (Tex.  |( 

bound  by  it  may  aver  and  prove,  even  4  S.  W.  Rep,  617 ;  ■.  c,  25  Cent.  L.  J,  86. 

lootradiclion  of  the  record,  any  juris-  Willis  v.  Missouri  Pac.  Ry.  Co.,  6l  Tea. 

ional  fact  appearing  therein,  —  as  that  4^2  ;  ».  e,  48  Am.  Rep.  301  ;  Needham  v. 

vas  not  a  resident  wittitn  the  territorial  Grand  Trunk  R.  R.  Co.,  38  VJ.  294 ;  Crow- 

idictionof  the  court  rendering  it;  that  ley  v.  (he  Panama  R.R.  Co.,  30  Barb.  (N.Y.) 

ras  not  personally  served  with  process  99;  Whiltord  v.  The  Panama  R.  R.  Co., 

lin   that    jurisdiction;    and    that    the  3  Boiw.  (N.  V.)  67;   s.  c,  23  N.  V.  465; 

mey  who  appeared  for  him   had   no  Beachv.  The  BayState  Co.,3oBarb.  (N.  Y.) 

lotity  to  do  so.     Graham  v.  Spencer,  433;  Richardson  f.  New  York  Central  R.R. 

''ed.  Rep.  603.    Or  he  may  impeach  it  Co.,  gS  Mass,  S5;  Woodaid  v.  Michigan, 

want  of   jurisdiction  apparent  on   the  S.  &  N.  L  R.  R.  Co.,  10  Ohio  SL  111. 


of  the  record.  Morey  v.  Morey,  17  Yet  it  has  been  held  thai  the  rights  of  a 
65.  Ttie  decree  of  a  foreign  court,  father  to  maintain  an  action  for  the  death 
ipect  to  the  distribution  of  Ameri-   of  his  child  in  Indiana,  will  be  enforced  in 


lid  bevoid  for  want  of  juris-  an  Illinois  court  according  to  the  lav 

ion.    Atpden  v.  Nixon,  4  How.  ( U.  S.)  Indiana  on  the  subject,  there  being  nothing 

;  Staccy  v.  Thrasher,  6  How.  (U.  S.)  therein  contraryto  publtcpolicy.    Sheddii. 

Moran,  10  III.  App.  61S. 

lie  courts  of  a  Slate  have  no  jurisdic-  As  the  right  of  recovery  for  an  injury 

I  of  a  charge  of  desertion  under   the  resulting  in  death  exists  only  bir  reason  of 

r  laws,  where  the   husband's  domicile  the  law  of  the  place  of  the  injury,  it  has 

n  another  State,  and  the  act  of  deser-  accordingly  been  held  thai  there  can  be  no 

I  took  place  in  a  third  one.     Common-  recovery  in   Iowa,  under  the  Iowa  Statute, 

Ith  B.  Bailey  (Pa.),  I  Leg.  Gaz.  Rep.  87.  for    defendant's    negligence   in    Missouri, 

People's  Savings  Bank  v.  Wilcox  (R.  without  showing  a  like  statute  in  Missouri. 

I  N.Eag.  Rep.8i8i  Cfacw.i;.  Holroyd,  Hyde  v.  Wabash,  St.  Louis,  etc.,  Ry.  Co, 
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b.  Suits  on  Foreign  Statute.  —  The  statute  of  a  foreign 

it  seems,  will  be  enU)rced  where  there  Is  a  similar  statute 

State  where  the  suit  is  brought,  founded  upon  the  same 
policy.  * 

6i  Iowa,  44t ;  b.  c.  47  Am.  Rep.  Szo.    But  bjrthe  peraonal  repreientative  of  c 

where  the  statutes  of  the  State  where  the  death  resulted  from  an  injuiy  re 

suit  is  brought,  and  that  of  the  State  where  another  State  through'  the  negl 

the  injury  was  sustained,  both  provide  the  the  defendant.     Where  it  appear 

same  remedy  for  the  injury  in  substantially  laws  of  that  State  are  similar  to 

the   same  form,  the  action  may  be  main-  New  York,  giving  to  the  peraor 

(ained.     Morris  v.  Chicago,  Rock  Island,  sentatrvc  a  right  of  action  in  su 

elc^  Ry.  Co.,  65  Iowa,  727 ;  s.  c.  54  Am.  it  is  not  essential  that  the  statui 

Rep.  39i  Knight  v.  West  Jersey  R.R.  Co.,  be  precisely  the  same.     Leonard  1 

108  Pa.  Si.  250;  3.  c.  s6Am.  Rep.  »o;  bia  Steam  Nav.  Co..  84  N.  Y.  48 

Boyce  V.   Wabash  Ry.  Co.,  63  Iowa,  70;  Am.  Rep.  491. 

«.  c,  JO  Am.  Rep.  71a  Where  a  railroad  passes  throi 

Bui,  on  the  other  hand,  it  has  been  held  tion    of   another    State,    a    pasaei 

that    a  cause  of  action  accruing  in  Iowa,  procures  a  ticket  for  his  convey; 

under  a  statute  rendering  railway  corpo  one  place  within  this  Slate  to  ana 

rations    liable   to   employees    for    injuries  wilhm  the  Slate,  Ihough  injured 

caused  by  negligence  of  co^mployees,  may  gence  whilst  passing  over  the  port 

be  enforced  m  Minnesota,  although  there  road  situate  within  the  other  Sta 

is  no  corresponding  statute  in  Minnesota,  restricted  in  the  amount  of  his  re< 

Herrick  v.   Minneapolis  &  St.  Louis  Ry.  the  statute  laws  of  that  State:  i 

Co.,  31  Minn.  11 ;  s.  c,  47  Am.  Rep.  771.  mestic  contract,  and  governed  b 

Damages  may  be  recovered  in  Missouri  Ixi  coulraelui.    Dyke  v.  Erie  Rai 

courts  for  the  death  of  ptaintilTB  decedent,  45  N.  Y.  113. 

under  statittes  of    sister   .Stales    founded  1  Boyce  i;.  Wabash  Rv.  Co^  63 

upon  the  same  general   policy  as  those  of  a.  c,  50  Am,  Rep.  730 ;  Morris  c 

Missouri.    Stoeckman  v.  Terre   Haute  &  R.  I.,  etc.,  Ry.  Co.,  65  Iowa,  717 

Indianapolis  R,  R.  Co..  15  Mo.  App.  503.  Am.  Rep.  39;  Knight  v.  West  Jei 

Where  a  South  Carolina  railroad  com-  Co.,  loS  Pa.  St.  250 ;  s.  c,  56  Am. 

pany  was  allowed  to  extend  its  road  into  Boyce   v.  Wabash  Ry.  Co..  63  I 

Georgia  on  condition  that  suits  on  all  claims  a.  c,  50  Am.  Rep.  730  ;  Stocckmai 

against  it  might  be  brought  in  the  Georgia  Haute  &  Indianapolis  Ry.  Co.,  15 

courts,  it  was  held  that  a  South  Carolina  1^3;  Leonard  v.  Columbia  Sleao- 

administrator  might  bring  suit  in  a  Georgia  tion  Co.,  84  N.  Y.  48 ;  s.  c,  38  j 

court  to  recover  the  penalty  provided  oy  491. 

the  South  Carolina  statute  for  the  killing  The  Supreme  Court  of  Minces 

of  his  intestate.    South  Carolina  R.  R.  Co.  far  as  to  say  that  such  suit  is  mai 

V.  Nil,  68  Ga.  573.    And  where  a  Georgia  although  there  be  no  correspondin 

railroad  company  ran   its   road  into   Ala-  Herrick  v.  Minneapolis  &  St.  I 

bama,  and  (here  killed  a  man,  it  was  held  Co.,  y  Minn.  1 1 ;  s.  c,  47  Am.  . 

that  the  Alabama  administrator  might  bring  But  the  Minnesota  decisions  are  1 

suit   in   Georgia.    Central   R.  R.  Co.    v.  relied  upon  when  they  go  beyond 

Snint,  73  Ga.  6;i.  from  well-established  principles  o 

Under  the  Kansas  code,  sect.  4»,  per-  the  adj'udicated  cases. 

milling  an  action  by  an  administrator  far  A  South  Carolina  statute  proi 

injuries  resulting  in  the  death  of  the  intes.  no  special  contract  shall  limit  the 

late,  it  is  held  that  a  foreign  administralor  law  liability   of    "any   railroad 

cannot  maintain  such  an  action  where  the  within  this  State  for,'or  in  respei 

law  of  the  State  of  his  appointment  pro-  goods  to  be  carried  and  conveyed 

hibited  him  from  so  doing.    Limekiller  v.  A  Virginia  corporation   lost,  in 

Hannibal  &  St.  Joseph  R.  R.  Co.,  33  Kan.  goods  that  were  shipped,  and  bills 

83;  s.  c,  53  Am.  Rep.  534.    And  it  was  limiting  the  liability  given,  in  So 

held  in  Vawter  v.  Missouri  Pac  Ry.  Co.,  84  lina.    In  an  action  brought  in  > 

Mo.  679 ;  s.  c,  54  Am.  Rep.  107,  that  an  against   the  carrier,  it  was  held 

'-'—'—- — '-Tappointed  in  Missouri  cannot  South    Carolina   statute    did    ni 

-ction  there  for  the  death  of  Piatt  v.  Richmond,  York  River.  < 

. .  .1  Kansas,  such  action  being  Co.,  51  N.  Y-  Supei.  Ct.  496. 

allowed  by  the  statute  of  Kansas,  bul  not  By  the  law  of  the  State  <rf  N 

by  that  of^  Missouri.  certain    corporations    therein    n: 

An  action  is  m^ntainable  in  New  York  required  to  report  annually,  witti 
522 
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,  Gamiskment  of  Wages.  — It  seems  that  a  foreign  corporation 
ag  business  in  a  State  may  be  garnished  for  a  debt  due  to  a 
i-resident  employee,  contracted  outside  of  that  State,  and  exempt 
n  garnishment  m  the  State  where  the  defendant  ani^  garnishee 
de.'            ' 

after  the  Gnt  day  of  January,  the  con-  1  Burlington   &   Missouri  River   R.   R. 

ni  of  jti'ir  affairs,  and   to  have  the  Co.  v.  Thompson,  31  Kan.  180 ;  *.  c,  47 

rt  publ^hedj  and  on  the  failure  to  do  Am.  Rep,  407  ;    Broadstieet  v.  Clark,  65 

dl   the   trustees   of  such  corporation  lo«a,  670.     But  if  wages  be  exempt  from 

10  be  jointly  and  severally  liable  for  attachment  by  the  law  of  the  place  of  con- 

lebts  then  existing,  and  for  all   that  tract,  it  would  seem  that  an  attachment  of 

be  contracted  before  such  report  shall  them  in  another  jurisdiction  will  not  pre- 

ade.     It  has  been  held  that  an  action  vent  a  recovery  in  the  court  of  the  domicile 

ght   by  a   creditor  of    the   company  and  of  the  contract.    Gilbert  v.  Black,  I 

isl  a  trustee  to  recover  on  a  liability  Leg.  Chion.  \yi.    See  Broadstieet  v.  Clark, 

red   under   that    statute,    cannot    be  65  Iowa,  670. 

ced  in  another  State.    Derricluon  v.  However,  where  the  complaint  alleged 

h.  3  Dutch.  (N.  \.f  t66.     But   on   a  that  piaintifi  wax  a  resident  householder 

York  statute  providing  that  the  stock-  of  Indiana,  and  an  employee  of  a  railroad 

;rsjn  corporations  organized   there-  company  incorporated  in  the  State,  that  the 

r  should  be  severally  liable  to  creditors  defendant  was  also  a  resident  of  the  Stale, 

le  corporation  until  the  whole  of  the  and  was  about  lo  institute  proceedings  in 

al    stock   should    be    paid   in,    it    was  altachmenl    in  Illinois,  and  aamisliee  the 

in  a  suit  brought  in  Florida  against  a  wages  due  the  plaintiff  from  nis  employer, 

iholdcr,    (hat    the    liability    rested    in  loprevent  plainliff  from  availing  himself  of 

itract,  and  was  not  in  the  nature  of  a  the  exemption  laws  of  Indiana,  a  restraining 

Ity  which  could  only  be  enforced  in  order  was  issued  forbidding  the  defendant 

Vork;   and   that   therefore   the   suit  from  the  prosecution  of  such  proceedings. 

I  be  maintained  in  a  Florida  court;  Wilson  c.  Joseph  (Ind.),  5  West.  Rep.  681. 

that,  moreover,  the  decision,  to  the  But  in  Stevens  v.  Brown,  10  W.  Va.  4W, 

effect,  of  the  New  York  Court  of  where  an  Ohio  statute  making  it  a  misde- 
als as  to  the  construction  of  the  meanor  for  a  citisen  of  that  State  to  axsign, 
le,  was  entitled  to  great  weight  in  transfer,  or  send  out  of  the  State  for  col- 
mining  the  qutstion  at  issue,  and  to  lection,  a  claim  against  another  citizen  of 

the  leas  weight  because  of  the  suit  the  State,  which  cannot  be  there  collected 

ig  been  brought  in  Florida.     Flash  v.  because  of  the  Ohio  exemption  law,  which 

1,  109  U.  5.  371.  law  was  set  up  as  a  defence,  it  was  held 

here   an   agent  appointed  by  persons  that  the  principles  of  inter-state  comity  do 

esled  in  an  estate  in  process  of  settle-  noCpreclude  the  courts  of  West  Virginia 

in  Illinois  10  look  after  their  interests  from  awarding  judgment  where  an  attempt 

himself  appointed  administrator,  and,  is  made  to  collect  such  a  claim  by  process 

;  afierwards  removed,  went  into  Ten-  of   garnishment  against  a  party  in   West 

:e  with  the  funds,  and  invested  them  Virginia    owing    such    debtor.      And    in 

house,  taking  the  title  in  his  wife's  Mooney  v.  Union  Pac.  R.  R.  Co.,  60  Iowa, 
;,  it  was  held  that  he  and  his  wife  346.  the  plaintiff  and  defendant  were  resi- 
j  be  made  to  account  in  Tennessee  as  dents  in  Nebraska :  the  plaintiff  sued  6k.- 
ees  for  those  entitled  to  the  funds,  fendant  in  Iowa,  personal  service  being 
ttaket  V.  Whittaker,  loLea(Tenn.),93.  had  in  Nebraska  ;  and  a  railroad  corpora- 
here  a  married  woman  has  inherited,  Hon,  operating  its  Voad  in  both  States, 
r  the  laws  of  Louisiana,  property  from  being  summoned  as  garnishee.  The  debt 
father,  for  whose  debt  she  is  also  due  the  defendant  from  the  garnishee  was 
:  liable  by  the  law  of  Louisiana,  and  for  labor  done  in  Nebraska,  in  which  Stale 
afterwards  being  domiciled  in  Ken-  defendant  was  in  ^e  habit  of  receiving  his 
y,  is  there  sued  upon  a  note  executed  dues  from  the  garnishee.  Under  the  Ne- 
er  father  in  Louisiana,  judgment  may  braska  law,  the  debt  due  from  the  gar- 
rendered  against  her  in  Kentucky,  niRhee  was  exempt  from  attachment,  and 
h  will  be  erUforced  by  the  common-law  the  court  held  that  the  suit  could  be  main- 
xly,  which  would  have  been  applicable  tained,  and  the  garnishee  charged, 
ivilidcontractbecnmadc  in*  Kentucky.  But  it  was  recently  held  by  the  Supreme 
;ment  may  also  be  rendered  against  her  Court  of  Iowa  that  in  garnishment  pro- 
land  to  the  extent  of  the  assets  which  ceedings  in  that  State,  the  exemption  laws 
lay  receive  as  such  husband.  Wads,  of  the  State  where  the  contract  creating 
h  V.  Henderson,  16  Fed.  Rep.  447.  the  garnishee's  debt  was  made,  will  pretect 


jBriidisUoB  of  ArtiM.       CONFLICT  OF  LAWS.      Omflintof  7i 

2.  Conflict  of  Jurisdiction.  —  A  State  legislature 
suspend  process  in  the  federal  courts  as  to  its  citizens ;  *  r 
State  court  enjoin  an  action  in  the  circuit  court  of  the 
States.*  And  the  circuit  court  of  the  United  States  canr 
fere  in  any  way  with  the  jurisdiction  of  the  courts  of  a 
except  in  matters  of  bankruptcy.*     Neither  can, the  jur 


)  the  United  Stales  District  Dank  r.  North-western  .Manuf.  • 

Coutl  for  the  Southern  District  of  New  iS  Fed.  Rep.  113.    But  it  was  re 

York,  on  a  seaman's  libel  of  a  propeller  for  where,  pending  a  sale  for  A.'s 

wages,  it  appeared  thai  before  answer  her  a  marshal's  A/".,  of  a  judgmen' 

owner  had  been  gamisheed  in  a  Massachu-  by  !(..  I),  (lied,  and  it  was  hcl 

sflts  Stale  court,  and  under  il«  jvidgnient  federal   court,  on  motion,  woul 

compelled  to  pay  the  same.     In  the  first  the  sale,  and  permit  administrai 

United  Slates  circuit  such  wages  have  been  probate   court.      Kio   Grande   1 

held  liable  to  attachment  at  common  law:  Gomila.  2S  Kcd.  Kep.  3:^7. 

it  has  been  held  otherwise  in  the  Mcond.  The  United  Sfates  Circuit  C< 

In  this  case  the  court  said  that  in  absence  issue  an    injunction   to   pieven 

of  any  decision  of   the  United  Slates  Su-  uDicer  oE  a  city  from  serving  ( 

eeme  Court    settling    the   question,   the  arrest  issued  by  a  State  court  ft 

assachusctis  court's  judgment  should,  by  of  city  ordinances,  claimed  to  be 

comity  (as  well  as  by  the  admiralty  rule  to  venlion  of  the  fourteenth   ame 

do  equity),  be  reciH^ized,  and  the  amount  the   United   States   Constitution 

ao  paid  be  allowed  as  a  credit  against  the  treaty  with  China.     Yick  Wo  i 

libellaat's  claim.    The  City  of  New  Bed-  16  Fed.  Rep.  io;. 

lord,  20  Fed.  Rep.  57.  Wljere  a   person,  while   in 

I  Babcock  V.  Weston,  i  Gall,  C.  C.  168,  upon  the  federal  court  as  a  w 

The  service  of  process  under  the  United  served  with  a  writ  of  garnishmi 

States  cannot  be  interrupted  by  the  arrest  Stale  rourt,  it  was  held  that  tl 

of  the  officer,  or  person  aiding  him,  or  in  in  such  writ  could  not  be  restr 

any  other  manner,  by  means  of  Slate  pro-  proceeding  in  the  Stale  court,  1 

cess.     United  Slates  t;.  Morris,  2  Am.  L.  R.  ished    as   for   a   contempt    of    I 

348.     And  a  State  court  cannot  enjoin  Col-  court.       Ex    parli   Schulenberg 

.lection  of  a  tax  ordered  by  a  federal  court  Rep-  2Ti.     And  where  lands  we 

to  pay  a  judgment  of  that  court.    Gainea  order  of  the  bankrupt  court,  th< 

f.  Springer,  46  Ark.  502.  firmed,  and  the  conveyance  nu 

%  Schuyler   v.    Pelissier,    3    Erfw.   Ch.  assignee,  it  was  held  that  the 

(N.  Y.|  igi :  Coster'  i'.  Griswold,  4  Edw.  without  ]>ower  to  enjoin  a  sale  o 

Ch.  (N.  Y.)  364.    Nor  one  in  a  court  of  land  under  an  order  of  the  k 

another  State.    Mead  v.  Merrilt,  s  Paige  Sargent  v.  Helton.  1 1 5  U-  S.  34) 

Ch.  (N.  v.)  40a;  Burgess  v.  Smith,  t  Barli.  4  U.  S.  Rev.  Stat.  %  yvo.     Si 

Ch.  (N.  Y.)  i7iS.  f.  Helton.  IIS  U.S.  348. 

S  Exparit  Cabrera,  I  Wash.  C.  C.  lyi.  Pending  a  suit  in  a  Slate  court 

Where    the    Stale    statute    provides    a  astatutorylienonmorleaged  tai 

method  of  ousting  a  railroad  company  from  ertv,  foreclosure  proceedings  we r 

land  for  which  il  has  not  paid  damages,  the  in  the  federal  couri,  and  a  rcci 

federal  court  will  nol  direct  this  lo  be  done  appointed.     Wilhoul  leave  of  1 

by  the  marshal.     Reed  v.  Chicago,  Milwau-  court,  the  State-court  suit  waa 

kee,  etc.,  Ry.  Co.  15  Fed.  Rep.  886.     And  to  a  judgment  declaring  lien.    1 

where  the  law  affords  an  adequate  remedy,  that  the  federal  court  wouW  nt 

the  federal  court,  aitiing  in  equity,  will  not  a  petition  to  have  this  lien  dec 

entertain  a  case  cogniaable  in  ihe  equity  mount  10  the  lien  of  the  morig 

courts  of  the  State  under  a  State  statute,  f.  St.  Louis,  Hannibal,  etc.,  R. 

Whitehead  v.  Entwhistle,  27  Fed.  Rep.  778.  Fed.  Rep.  z. 

Federal  courts  will   not   enjoin  action,  Where   an    Indian   convictec 

under  proceedings  had  in  the  State  court,  slaughter,   in  the   United   Sta^ 

at  the  instance  of  one  who  waa  a  party  to  Court  of  ^laska  was  sentenced 

those  proceedings,  and  who  might  have  Oregon  statute,  to  a  more  onen 

contested   his  case  there.     Del   Valle  c.  nient  than  United  States  Act  0 

Welsh,  28  Fed-  Rep.  341.    And  where  a  1875,  defining  the  punishment  i 

State  court  of  competent  jurisdiction  has  of  one  convicted  of  manslaug) 

possession  of  the  riTj,  the  federal  court  car)-  court  of  the  United   States  wj 


diatlM  of  AettiM.        CONFLICT  OF  LAWS.     CoMarrmt  JultdieUas. 

:he  federal  courts  over  controversies  between  citizens  of  differ- 
States  be  impaired  by  the  laws  of  the  States,  which  prescribe 
modes  of  redress  in  their  own  courts,  or  which  regulate  the 
ribution  of  their  judicial  power.^ 

,  Concurrent  Jurisdiction.  —  Where  concurrent  jurisdiction 
'  be  exercised  by  the  federal  and  State  courts,  the  court  which 
:  takes  jurisdiction  can  be  interfered  with  by  no  other,  whether 
:e  or  federal." 

held  erroneous,  (hat  the  federal  law  ment,  the  loss  was  adji 

med.    Kie  v.  Uniled  Stales,  z?  Fed.  the  claim  to  B.,  a  resident  of  Michigai  . 

W.  sued  the  corporation,  and  recovered  |ud^- 

Hyde  V.  Stone,  20  How.  [U.  S.)  170;  ment  before  the  lendition  of  the  Illinois 

ion  V.  Tarptey,  tS  How.  (U.  S.)  517.  judgment.    On  motion  before  the  district 

lus  a   State  law,  barring  all   aclioiu  judge  to  vacate  the  slay,  it  was  held  that 

isl  the  personal  representatives  of  one  the  motion  should  be  denied  without  costs, 

iaily  declared    insolvent,  cannot    be  and  without  prejudice  to  the  right  to  renew 

led  in  bar  to  an  action  l^  a  citizen  of  the  motion  when  the  circuit  justice  should 

ler  State,  in  a  federal  court.     Suydam  preside.     Connor  v.  Hanover  Ins.  Co.,  Xi 

roadnai,   14  Pet.  (U.  S.)  67;   Union  Fed.  Kep.  549. 

:  of   Tennessee  v.   Jolty  Admrs.   18  HabcM  Corptu.  —  A  State  court  has  not 

.  (U.  S.)  503.     And  Slate  exemption  power  to  remove,  by  writ  of  kab<ai  tor- 

have  no  application  to  process  out  of  fui.  a  defendant  in  custody  of   a  federal 

leral  court.     Lloyd  v.  Yost,  4  Phila.  court.    Norris  ».  Ne«ton,s  McL,C.C,9»j 

43  United  States  v.  Rector,  z  Am.  L.  R.  174; 

State  law  abolishing  resulting  trusts  Ableman  v.  Uooth,  21   How.  (U.  S.)  jo6; 

not  affect  the  right  of  one  for  whom  Veremaitre's  Case  (N.  V.),  9  N.  Y.  Leg. 

ic  lands  were  purchased  by  an  agent  obs.  120,  Ex  parit  SiEford,  5  Am.  L.  K. 

II  on  the  agent  to  account,  as  trustee,  65^     Where  an  attempt  is  made  to  do  so, 

federal  court.     Irvine  i;.  Marshall,  20  it  is  the  duty  of  the  marshal  to  make  re- 
:h   writ,  but   not    to   obey   It. 

_, ,__„,    .._ -.  Booth.  21   How.  (U.  S.)  506; 

power  to  discharge  from  arrest,  Veremailre's  Case  (N.  V.).  g  N.  Y.  Leg. 

r  the  insolvent  law,  a  prisoner  arrested  obs.  129  ;  Ex  parte  Sifford,  c  Am.  L.  R.  659. 

r  federal  process.     Duncan  v.  Kline-  Where  a  homicide  is  punishable  both  by 

r,  s  Walts  (Pa.),  141.    And  a  person  the  Slate  and  federal  laws,  and  the  circuit 

slody  under  a  capiat  ad latis/acandum  court  lirsl  acquires  jurisdiction,  the  prison- 

d  under  the  authority  of  the  circuit  ers  will  norbe  discharged  on  habtai  corpui 

;  cannot  legally  be  discharged   from  from  a  Stale  prosecution  whilst  the  pro- 

isonment    by  a    State    officer  acting  ceedings  in  the  circuit  court  are  pending 

r  a  State   insolvent  law.     McNult  v.  and  undetermined.      People  v.  Sheriff  c^ 

d,  2  How.  (U.S.)  i;  Duncan  V.  Darst,  Westchester,  i  Park.  [N.  V.)  659;  s.  c,  10 

iw.  (U.  S.)30i;  Sadlier  v.  Fallen,  1  N.  Y.   Leg.   obs.  198.     Where   the   State 

.  C.  C.  190.     And  a  prisoner  held  by  and  federal  courts  have  jurisdiction  to  pun- 

nited   Slates    marshij    under  federal  ish  the  same  act,  the  prisoner  must  plead  . 

:ss  for  the  purpose  of  extradition  can-  a  conviction  in  one  jurisdiction  as  a  bar  to 

.  J-..1..     ...       -.  .           .     T,      .  -    ..                  '■    .  *    "'         '          People 

.   .. riff'of  Westcliesler.  I  Park.  ( 

■  659:  s 

■'  f'  .  - 

,tiij,   to   discharge   one  of    its  oSicets, 

ewton,  5  McL,  who  has  been  arrested  on  State  process, 

.  91 ;  United  States  v.  Rector,  1  Am.  for  his  conduct   in  executing  a  writ  issued 

eg.  174.  under  federal  authority;  £'jr /a'-fe  Jenkins, 

New    York    corporation    insured   a  j  Wall.  Jr.  C.  C.  521.     But  a  federal  court 

e  in  Michigan    for  A.,  a   resident    of  has   no    power    to    discharge    one    of    its 

State.     After  the  loss,  and  before  its  officers  from  arrest    under   State    process, 

itmeni,  a  creditor  of  A.,  a  resident  of  unless  a  purpose  to  disregard  an  act   of 

lis,  there  sued  A.,  and  garnished  the  Congress  be  apparent  on  the  face  of  the 

,  the  corporation   doing   business    in  proceedings ;  it  has  no  right  to  go  behind 

lis.    No  service  was  had  on  A.,  but  the  return  to  a  habias  cerptu.     Thomas 

[nent  was  taken  against  the  corpora-  v.  Crossin,  5  Clark  (Pa.),  328. 

Before  the  rentfltion  of  this  judg-  B  Ex  parte   Robinson,   6  McL.   C-   C. 


CONFLICT  OF  LAWS.      0«miiT«nt  Jb. 

Where  the  court  of  admiralty  has  acquired  jurisdiction,  i 
marshal  is  in  possession,  a  State  court  cannot  interfere  th< 
by  the  appointment  of  a  receiver;  but  the  court  may  ap 
receiver  to  represent  creditors  in  the  admiralty  court  as 
surplus :  ^  and  where  a  vessel  has  been  seized  under  State  [ 
it  is  not  subsequently  open  to  attachment,  by  process  fr 
admiralty,  for  seamen's  wages;"  but  the  latter  may  intei 
the  State  court  for  the  protection  of  their  interest.' 

Although  it  is  true  that  the  admiralty  has  exclusive  juris 

355 ;  Putney  ».  The  Celestine.  4  Am.  L.  J.  preme  Court.     Ruthven  v.  Patle 

164.  (N.  Y.)  416;  »,  c,  3  Abb.  Pr.  (N. 

In  casei  of  concurrent  junadiction  in  the  Under  Iheir  const itu lions,  the 

State   and  federal  courts,  the  latter  have  Minnesota  and  Wisconsin  have  c 

no  discretion  to  refuse  jurisdiction,  in  order  jurisdiction  on  the  St.  Cioix  Rivi 

to  prevent  >  collision  of  authority.     Wad-  mon  highnay.     An  action,  thereE< 

leish  V.  Veazie,  3  Sum.  C.  C.  165.  cover  damages  for  an  injury  occ 

Where  tvro  suits  are  commenced  in  dif-  the  Wisconsin  side  of  the  river 

ferent  courts,  and  the  parties  and  the  sut>-  maybe  brought  in  a  Minnesota  c< 

jcct-matter  are  the  same  in  each,  that  which  sahl  f.  Judd,  30  Minn.  tl6. 

first  has  jurisdiction  should  dispose  of  the  The  Supreme  Court  of  Missou 

whole    matter.      McCarthy  v.   Peake,   tS  petate  juTisdiction  of  cases  involi 

How.  (N.  Y.)  Pr.  l^;s.c.  9  Abb.  (N:Y.)  tionsof  concurrent  jurisdiction  of 

Pr.  164.    And  where  V  committee  has  been  and   Illinois   over  the   Mississip 

appoinled   of    the   estate   of    an   habitual  and  of  the  construction  of  provisn 

drunkard,  another  court  will  not,  by  the  ap-  constitution  of  Missouri.     Sandi 

poiniment  o£  a  receiver  in  a  creditor's  sun,  Louis  &  New  Orleans  Anchor  I 

take  Che  properly  out  of  the  hands  of  the  App.),  4  West.  Rep.  266. 

committee.      Niblo    v.  Harrison,  a  Bosw.  1  Thompson    ii.    Van    Vechten 

(N.  Y.)66S.  (N.  Y.),6i8. 

The  jurisdiction  of   the   United   States  Wheie  a  vessel,  after  being  an 

courts  previously  acquired  cannot  be  ousted  process  out  oE  the  admiralty,  is  h 

by  proceedings  in  insolvency  under  State  Iv  removed  beyond   the   jurisdic 

laws  when  the  parlies  invoking  the  ^uris-  there  attached  on  State  process, ' 

ji..: —  L_..j  j,g,  pjdicipated  in  the  insol-  will  not  hold  the  property  againi 


vency  proceedings.    Suydam  v.  Broadnan,  by  the  marshal.    The  Joseph   G 

14  Pet.  (U.  S.)  67;  McMicken  v.  Perin,  18  Law  Rep.  135. 

How.  (U.  S.)  J07  ;    Green  v.   Creighton,  In  trespass  against  a  collector  o 

11  How.  (U.  S.)  90:   Claflin  v.  Lisso,  4  for  seizing  the  plaintiff's  vessel,  1 

Woe"       "'■---  .,       ^         ,         „...         =__  J! .t-     I.I-,     ■-     .L_     ,_J 


(Pet.  (U.  S.)  67;  McMicken  v.  Perin,  18  Law  B 
ow.  (U.  S.)   -         "               -       ■■ 
3  How.  (U. 
Wood,  C.  C.  a,    .      ,   . 

irily  delayed, 

possession   and   control  \if   the   insolvent  court  will   not  grant  an  indcSnil 

debtor's  property,  it  has  ibe  unquestioned  proceedings,  until  the  libel   has 

power  to  dispose  oC  it  and  give  a  good  posed  of.   Hoylf.  Gelaton,  8  John 

title.     To  this  extent  the  State  law  is  a  79.    See  Gelston  v.  Ho>-t,  3  Whei 

rule  of  property.     Burt  v.  Keyes,  I  Flipp.  14S. 

C.  Cei.  S  Taylor  v.   Carry],   10   How. 

A  federal  suit  will  not  be  stayed  until  a  5S3 ;  The  Oliver  Jordan,  2  Curt.  ( 

suit,  subsequently  commenced  between  the  The  Robert  Fulton,  i  Paine,  C.  C. 

same  parlies  in  the  State  court,  involving  f.  Raymond,  4  McL.  C.  C.  233 ; 

.  some  of  the  same  questions,  shall  have  been  The   Plymouth,    I  Inter.   Rev.   1 

determined.    Sharon  v.  Hill,  i6  Fed.  Rep,  Certain  Logs  of  Mahogany,  2  Sui 

(N.  Y.)  337.  5S9 ;  McLelland  v.  The  Robert 

The  court  will  not  attach  a  sheriff,  who  Penn.   L.  J.   493 ;   Taylor  v.  Tl 

has  paid  the  proceeds  of  an  execution  into  Sa»on,  i  Wall.  Jr.  C.  C.  311 ;  Wi 

the   coart    oE    bankruptcy,    in   accordance  Royal  Saxon,;  Atn.  L.  R. 324  1  Tb< 

with   its  order  to  thai  effect.      Felton  t.  i  Sprague  (U.  S.),  D.  C.  3781  1 

Uhlinger,  i  Weekly  Notes  of  Cases,  37.  Ann,  t  Sprague  (U.  S.),  D.  C. 

Where  the  Supreme  Court  reverses  the  John  Richards,  Newb.  Adm.  yj. 

decree  oE  a  surro^te,  another  court  oE  CO-  8  Taylor  v.  Carryl,  24  Pa.  St. : 

ordinate  jurisdiction  cannot   inquire   into  2  Am.  L_  Reg.333)  affinnedbytbe 

the  grounds  of  the  reversal:  redress  Eor  any  Court  oE  the  United  States,  in 

error  therein  must  be  sought  in  the  Su-  (U.  S.)  5S3. 
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suits  on  ransom  bills,  yet  an  action  at  common  law  may  be 
stained  on  a  bill  of  exchange  given  as  collateral  to  a  ransom, 
hough  the  consideration  appears  on  the  face  of  the  bill ;  and  in 
common-law  court  the  lawfulness  of  the  capture  Cannot  be 
estioned,* 

\.  Prjority,  Levies,  AND  Attachments. —^  Where  executions 
ue  from  a  State  court,  and  from  a  court  of  the  United  States, 
there  be  no  lien  by  judgment,  the  one  under  which  the  first 
zure  is  made  must  prevail.^ 

S.  Foreign  Jndgmants.  —  Foreign  judgments  are  either  in  rem  or 
personam?  In  order  that  a  judgment  may  be  valid  and  en- 
ed  to  the  recognition  of  foreign  tribunals,  it  is  indispensable 
It  the  court  pronouncing  the  judgment  should  have  a  lawful 
isdtction  over  the  case,  over  the  subject  of  the  action,  and  over 
;  parties  to  the  action ;  that  the  court  had  such  jurisdiction 

Maiaonnaire  v.  Keating,  3  Gait.  C.  C.  noiwithsunding  a  prior  levy  by  the  ahcriS. 
The  execution  aeditors  mu«t  litigate  the 

Brown  v,  Clarke,  4  How.  ( U.  S.)  4 ;  appropriation  of  the  proceeds.    Duncan  v. 

liam  V.  Oibomc,  17  How,  (U.  S.)  471.  McCumber,  a  W.  &  S.  (Pa.)  264- 

^hereamaislml  andsheri&baveprocets  S  Story,   Conf.  L.   %   5S4.     See  also  3 

iiecntion  against   the  same  defendant,  Burge,  Comm.  on  Col.  &  For,  Law,  pt.  z, 

proceeds  of  his  ^oods  will  be  treated  ch.  24,  pp.  1014  to  1080 1  %  Smiib,  Lead. 

:  but  OTie  jurisdiction  existed  ;  and,  after  Cas.  (2d  ed.)  436  n. 

ifying   ihe  execution  under  which  the  Some  divide  judgments  into  three  classet  1 

tookplace,  the  surplus  will  be  awarded  to  wit,  (i)'h  rem,  (j|  in  personam,   and 

be  plaintiff  in  the  othet  writ.     Bayard  (3)  railed,  in  rtm  and  in  ptrsenam.    See 

^a^rard,';  Pa.  L.  J.  160;  Axcarati  f.  Fits-  Uureundus,  Tract.  3  n.  1,  z,  pp.  84,  85;  i 

mons,  3  Wash.  C.  C.  13^  BouTlenois,  obs.  25,  p.  602. 

/here  personal  property  is  levied  on  by  Vattel   says  that   it   is  the   province  of 

marshal,  by  virtue  of  mesne  process  every  sovereignty  to  administer  justice  in 

of  a  federal  couti,  it  cannot  be  taken  alt  places  within  its  own  territory  and  under 

of  his  possession  by  a  sheriff,  under  a  its  own  jurisdiction,  to  take  cognizance  of 

cvin  from  a  State  court.    Freeman  v.  the   crimes  committed   there,  and  of  iha 

■e,  24  How.  (U.  S.)  43O)  Buck  v.  Col.  controversies  that  arise  within  it,  and  says 

1.3  Wall.  (U.S.)  33s.     And  after  action  that,  in  consequence  of  this  right  of  juris- 

imenced  in  a  federal  court,  the  claim  in  diction,  the  decision  made  by  the  judge  of 

cannot  be  attached,  by  process  out  of  the  place  within  tbe  extent  of  his  authority 

ate  court.    Wallace  v.  McConnell,  13  ought  to  be  respected  and  take  effect,  even 

lU.  S.)  136.  in  foreign  countries.     Vattel,  b.  I,  ch.  7, 

ersoiial  property  levied  on  by  a  sheriff,  jj  S4,  85.    But  this  doctrine  has  not  been 

er  Stale  process,  is  in  the  custody  of  generalty  accepted.    See  Story,  Confl.  L. 

law,  and  cannot  be  again  taken  in  exc-  $  586. 

an  by  tbe  marshal,  under  federal  process.  i.ord  Karnes,  in  his  work  on  equity  (see 

[anv.  Lucas,  10  Pet.  (U.  S.)  400;  Tay-  2  Karnes,  Eq.  3d  ed.  365),  makes  another 

V.  Carryl,  10  How.  (U.S.)  5S3.  distinctionas  to  foreign  judgments;  namely, 

n   attachment  issued  by  a  justice  will  "  Suits  sustaining  and  suits  dismissing  a 

prevail   against  an  execution  from  a  claim."     He  says,  "A  forr'"-  ■■"'  ""-nin- 


unlcss  <in  actual  levy  was  ing  tlie  claim  is  not  one  of  those  universal 
'iously  made  under  the  attachment,  titles  which  ought  to  be  made  efifectual 
B.  Haicourl,  19  Wend.  (N.  V.)  495.   everywhere.    It  is  a  title  that  depends  on 


sheriff  makes  a  general  levy,  the  authority  of  the  court  whence 

r  the  lieu  of  a  constable's  execution  has  and   therefore   has  no  coercive  authority 

red,  and  sets  aside  to  the  defendant,  ixtra  Urriloritim,"    But  this  seems  to  be 

er   the   exemption   law,  the  goods  on  a  refinement  of  distinctions  not  warranted 

:h  the  constable  had  levied,  the  issuing  by  the  ancient  common  law,  and  not  sanc- 

.  seci>iid  execution  gives  the  latter  no  tioned  by  the  modern  decisions.    See  GeL 

n  on  the  proceeds.     Ebert  v.  Alien,  t  ston  v.  Hoyt,  13  John.  (N.  V.)  561 ;  Gelaloa 

.  Gai.  Rep.  133.  v.  Hoyt,  3  Wheat.  (U.  S.I  246;  the  Beiinet, 

constable's  safe  convep  a  good  title,  I  Dodson,  17J,  iSo)  Slarkie,  Et.  pt.  1,  j  80. 
627 
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lUst  be  clearly  shown  ;  ^  and  if  the  jurisdiction  fails  in  ei 
lese  respects,  the  judgment  will  be  a  nullity,  without  obli 
id  not  entitled  to  be  respected  or  enforced  beyond  the  ji 
on  of  the  court  rendering  it,  whether  the  judgment  be  in 
r  personam* 

I."  Judgments  mj  Rem. — Where  the  matter  is  controv 
nmovable  property,  or  land,  the  judgment  pronounced 
orum  rei  sita  is  of  universal  obligation  as  to  all  matters  o 
id  title  which  it  professes  to  determine  ;  but  a  foreign  juc 
slating  thereto  will  be  of  no  obligation.'  And  the  same  pr 
jplies  to  all  proceedings  in  rem  against  movable  property 
le  jurisdiction  of  the  court  pronouncing  the  judgment,' 
le  judgment  must  be  bona  fide,  and  without  fraud  ;  for  il 
itervenes,  it  will  avoid  the  force  and  validity  of  the  jud 
Qwever  well  founded    the  jurisdiction."     But  fraud,  pr 

1  Smithv.  Mutual  Life  Ins.  Co.,  14  Allen  v.  Hoyt,  3  Wheat.  (U.  S.)  1461  ' 

lass.),  339;  Ferguson  v.  Mahon,  it  AH.  v.  Armroyd.  7   Cr.  (U.  S.)  4231 

El.  179,  iSl,  183;  I  Boullenois,  obs.  Z5.  Himley,  4  Ci.  (U.   S.)   241;   H 

).  6i8-6ia  Guestier,  4  Cr.  (U.  S.)  293;   The 

The  judgment  of  a  competent  Spanish  Cr.  (U.  S.)   136,   142-146^   Brad 

>U[l  having  juHsdiction  of  the  case,  made  Neptune  Ins.  Co.  3  Sumn.  C.  C.  6 

ter  the  cession   of  Louisiana  but  whilst  i  Law  Rep.  261,  164,  165;  Peter 

e  country,  though  ceded,  was,  de  facie,  Warren  Ina.  Co.,  3  Sumn.  C.  C.  3 

the  possession  of  Spain,  and  subject  to  I  Law  Rep.  211 ;  Magoun  v.  New 

lanish  law,  is  valid  so  far  as  it  affects  Ins.  Co.,  I  Story,  C.  C.  1 57 ;  s.  c 

e  private  rights  of   the  parties.    Keene  Rep.  127, 130,131 ;  The  Mary  Anni 

McDonough,  8  Pel.  (U.  S.)  »8.  (U.  S.),  D.  C.  104;  Whitney  v.' 

%  Rosew.  Himley,4Ci.(U-S.)269,27o;  Cush.   (Mass.)   29;   Barrow  v.   \ 

ndrews  v.  Herriot,4  Cow.  (N.  V.)  524  n. ;  Pick.  (Mass.)  270;  Monroe  v.  I> 

lumway    v.  Stillman,  6   Wend.  {N.Y.)  Sandf.  Ch.  (N.  Y.)  179;  Andrew! 

7 ;    Noyes  v.  Butler,  6   Barb.  {N.   Y.)  riot.  4  Cow.  (N.  Y.)  5J0,  and  n. ; 

3i  Middlesex  Bank  v.  Butman,  29  Me.  McLachlin,  4  Johns,  (N.  V.)  334; 

\;  Hallp.  WilliamB,6Pick.{Mass.l23J;  Bamtield,  3  Swanst.  604,  605;  Cai 

'oodward  w.  Tremere,  6   Pick.   (Mass.)  Imrie.  L.  ft.  4  H.  I~  414;  iHarmei 

4;   Bissell  V.  Briggs,  9  Mass.  461;  Bu-  7  Moote,  P.  C.  267;    a,  c,  22  £ 

anant'. Ruckcr,9Easl,  192;  Done.  Lipp-  Eq.  61. 

uin,  sClark&.Firin.,  i,2o,zi  1  Cavanv.       6  Magoun  c.  The  New  England 

ewart,  i  Stark.  525;  Thornton  f.  Jenyns,  i  Story,  C.  C.  157;  a.  c.,  3  Law.  I 

Ad.  &  El.  179,  181,  183,  I  Stark,   Ev.  130,  mi  ;  Bradstreel  v.  (he  Nepi 

.2,  p-  214,  sec.  68;  Henry  on  For.  Law,  Co„3Suran.  C.  C.  600;  s.  e.,  2  I 

I  «■  13,  73;   Stoty,  Confl.  L.  seca.  539,  262,264,265;  Duchesa  of  Kingsto 

6,  547,  5B6.  II  State  Trials,  z6i,  262;  s.  c,  20 

But  if  the  judgment  of  a  foteign  court  State  Trials,  355,  J38,  n.;     Bowie 

ntravenes  the  universal  principle  in  lef-  I  Younge  &  C.  464;   Starkic,  £ 

ence  to  the  Itx  loci  coHtractui,  it  witi  not  sees.  77,  79,  83 ;   Harg.  Law  Tn 

treated  as  conclusive  in  the  courts  of  470,  483. 
E  State  or  country  whose  taws  have  been        ft  must  appear  that  the  proceedi 

us  disregarded.    Dias  v.  Morretl,  2  U.  S.  which  the  judgmettl  is  founded  i 

iw  Mag.  431 ;  Loreiihe  v.  Dias,  :  U.  S.  ular,  and  that  the  parties  iniereste 

iw  Mag.  433.  had   notice   of   the    proceedings, 

S  See  Cammell  v.  Sewell,  s  II.  &  N.  opportunity  to  appear  and  defend 

";  Rafael  v.  Verelst,  2  W.  Black.  1058;  teresis,  either  personally  or  by  re| 


ory,  Confl.  L.  H  3^*  "■  3,  532,  MS,  SS'i    tive,  before  the  judgment  was  pt 

.       .  ..  .in-73.  F. 

3-  <54>  i-  ^'^'^  "^  'P^nA.  torn.  I,  lib.42,   V.  The  New  England  Ins.  Co. 


Boullenois,  obs.  2j,  pp.  biS,  619,    Bradstreeti/.  the  Neptune  Ins.Co., 
3;  I  Hertii  Opera,  debolfis,  S  4i  »■  73-  PP-    C  C,  600;  s.  c,  2  Law  Rep.  263; 


,-.p.  78S.  i57i  s.c.,3  LawRep.  127.  130;  W 

4  French  e.  Hall,  9  N.H.  137;  Croud-    Douglas,4Sandf.Ch.(N.  V.)  180;  S 
nv.  Leonard,  4Cr.  (U.  S.)434;  Gelston    Maine  Fire&MaTineIiiB.Co.,  11  U 
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)e  recovety  of  a  judgment,  cannot  be  pleaded  in  an  a 
K)n  brought  in  another  State,  unless  such  a  defence  < 
lade  in  the  courts  of  the  State  where  the  judgment 
ered.^ 

oceedings  by  a  creditor,  against  the  personal  property 
3r  in  the  hands  of  a  third  person,  or  against  debts  due  tc 
icfa  third  person,  are  treated  as  in  some  sense  proceedin 
and  are  regarded  as  entitled  to  the  same  consideratic 
^edings  in  rem^  In  such  cases  the  existence  of  the  pro] 
d,  or  the  debt  garnisheed  within  the  territory,  constitutes 
nds  of  proceeding  to  enforce  the  rights  of  the  plaintiS 
larging  his  debt,  —  at  least,  so  far  as  the  property  or  debt 
),'  If  the  defendant  does  not  appear  in  the  suit,  the  prO' 
will  be  regarded  as  a  proceeding  in  r^m,  and  the  judg 
bind  \he  property  or  debt,  but  will  not  be  binding  upoi 
3r  as  a  decree  in  persotiam  would  be.* 
ich  judgments  are  held  conclusive  in  England,  not  on! 
but  also  as  to  all  the  points  and  facts  which  are  direct 
entally  decided;"  but  in  the  United  States  the  rule  \i 
irm,  some  of  the  States  holding  that  they  are  conclusive 
m,  and  may  be  controverted  as  to  all  the  incidental  gro 
facts  on  which  they  profess  to  be  founded,  while  others  fi 
inglish  courts^ 

UTU  V.  Bidwell,  3  Wood,  C.  C.  5.  ben  v.  Black,  I  Le^  Chron.  ill ;  1 

I  a  bill  in  equily  for  an  injunction  v. joseph(lnd,),sWeai.Rep.68ii  S 

t  the  use  in  New  Hampshire  of  a  i>.  Brown,  zoW.Va.450;  Mooncyt'. 

ent rendered  in'another  Slate, cannot  Pac.  R.  R.  Co.,  60  Iowa,  346;  Tne  < 

intained  on  the  ground  that  the  judg-  New  Bedford,  zo  Fed.  Rep.  57 ;  alto 

vai  obtained  by  false  and  fraudulent  4,  '• ''' 

any.     Metcalf  v.  Gilmore,  59  N.  H.       8  Story,  Confl.  L.  sec  549.     1 
1.  c  47  Am.  Rep.  217.  4  See   Ewer  v.  Coffin,  1  Cii»h.  ( 

hese   proceedings  ate  processes   of  34;  Rangely  v.  Webster,  11  N.  H 

iatiicli[neni,orgirniabment,ot  trus-  McVickerr.  Beedy, 31  Me.  317;  Ph 

ocess.    Siorjr  sa^s  that  in  this  class  Ilolker,   ■   Dall.  (U.  S.)  261 ;  Kill 

:a  "weare  especially  to  bear  in  mind  Woodworth,  ;  Johns.  (N.  Y.)  37; 

D  make  any  judgment  effectual,  the  son  v.  Ward,  8  Johns.  (N.  Y.)  86 

nost  posiesi  and  exercise  ihe  rightful  ling  v.  Bird's  Ex'rs,  13  Johns.  (N.  Y 

ction  over  the  ra,  apd  also  over  the  Bissell  v.  Briggs,  g  Mass.  462;   3 

■  Coram,  on  Cot.  &  For.  Lavf.  pt,  2,  < 


:d,but  not  over  the  person,  except  as  Stillman,  6  Wend.  (N.  Y.|  447;  _ 

™,  the  judgment  will  not  be  either  v.  Forrest,  4  Bing.  686,  701,  703,  1  I 

sive  ot  Innding  upon  the  party  ff> //r~  nois,  obs.  ic,  pp.  609,  610,  619,  61 

,  although  it  maybe  lit  rm.      Story,  61^,614,6381 

L.  sec.  j9za.  S  Blad  v.  Bamlield,  3  Swanst  604 

Bissellf.  Bnggs,9Mass.468;  Ocean  leton  v.  Tarleion,  4  ftl.  &  S.  10. 

Co.  f..  Portsmouth  Marine  Ry.  Co^       6  See  Maley  v.  Shattuck,  3  Cr.  ( 

c  (Mass.)  420;  Danforth  p.  Penny,  488;   Gelslon  ».  Hoyt,  3  Wheat,  j 

i(Ma«i.)s64;3Burge,Comm.onCQl.  146;  Peters  v.  Warren  Ins.  Co,  3 

or.  Law,  pi.  2,  ch.  14,  pp- lOM-xxQ-  C.  C.  389;  s.  c,  1  Law  Rep.  iSii  At 

KUtaMtlfWkffM.  — Respecting  the  v.  Herriot,  4  Cow.  (N.  Y.)  521  n.: 

mcnt  of  wages  in  a  foreign  State,  denheuvel  v.   V.  Insurance   Co.,  i 

roadstreet  v.  Clark,  65  Iowa,  670;  Gas.   (N.   Y.)   117;   s.  c,   1  JohiM 

gton&M.  R.R.R. Co. V.Thompson,  (N.  Y.)  451;  Robinson  v.  Jooeas  8 

n.  180  j  s.  c,  47  Am.  Rep.  497;  Oil-  536;  i  Kent,  Com.  lao^  in. 

3C   ofL.— 34  62P 
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2.  Judgments  in  Personau.  —  It  is  said  that  a  sovei 
•t  hoand  Jure  gentium  to  execute  any  foreign  judgmenl 
}  dominions;  and  that,  if  execution  of  such  an  one  is  S( 
i  dominions,  he  is  at  liberty  to  examine  into  the  merit! 
dgment,  and  refuse  to  give  it  effect  where  it  appears  unj 
■founded.*  It  is  otherwise,  however,  where  a  foreign  ji 
set  up  as  a  bar  to  an  action.*  This  distinction  has  b 
ently  recognized  by  the  courts,  and  is  regarded  "  as  h 
St  foundation  in  international  justice."  ^ 
But,  according  to  the  present  doctrine  in  England,  w 
untiff  has  recovered  a  judgment  in  a  foreign  country  i 
iginal  cause  of  action,  he  may  sue  either  upon  the  ji 
ere  obtained,  or  upon  the  original  cause  of  action;  thi 
ere  holding  that  such  cause  of  action  is  not  mergec 
dgment  thus  obtained.* 

Whether  the  effect  of  a  foreign  judgment  is  a  merge 
use  of  action,  so  as  to  defeat  a  recovery  in  another  Sta 
e  same  cause  of  action,  where  the  suits  were  commence! 
leously,  will  depend  upon  the  effect,  force,  and  validity 
dgment  in  the  State  where  rendered.* 

I  2Kent,CoDi.ti9,tio;Story,Cona.L.  chants' Bank,}  Gill  (Md.),  415; 

s.  598,  611-618;  1  Boulknois,  ob«.  15,  Bcardsley,  i;   Coqd.  533;  Mc 

601.  Avery,  30  Vt.  5^     "nie  Engl; 

I  Where   ■   jut^ment    has    been    pro-  however,   apply  the   rule,  even 

iinced  by  a  competent  court,  and  carried  where  the  court  had  full  jurisdi 

0  effect,  the  matter  then  becomes  ret  the  parties.  Story,  Confl.  L.  sei 
iicata,  and  the  losing  party  has  no  right  S  See  Taylor  v.  Phelps,  t  H: 
institute  a  new  suit  elsewhere  for  the  (Md.),  492;  Griswold'c.  Pitcair 
gallon  of  the  same  question.  2  Kent,  85;  Rangely  v.  Webster,  11  > 
■m.  no,  ITOi  Storj',  ConB.  L,4  598.  Bumham  p.  Webster,  1  Wood.  1 
According  to  the  aocirine  of  the  Ameri-  Tarleton  v.  Tarlelon,  4  M.  &  i 

1  conrtB,  where  a  judgment  rendered  by  rows  c  Jemino,  J  Sir.  733 ;  3.  c 
oreign  court,  in  favor  of  the  plaintiff,  is  Hardw.  S7 ;  Boucher  v.  Lawson 
ied  upon  as  a  bar,  it  seems  that  if  the  316,  n. ;  %.  c.  Cases  T.  Hardw. 
cign  tribunal  had  no  jurisdiction  of  the  lips  v.  Hunter,  z  H.  Btacli.  410 
rson  of  the  defendant,  a  judgment  there,  Inst.  B.  4,  tit.  3,  sec,  4 ;  z  Kent, 
favor  of  the  plaintiff,  would  not  merge  ijo;  Story,  Con£.  L.  sec.  598. 

:  original  cause  of  action  so  as  to  defeat       4  Bank  of  Australasia  v.  Ha 

action  in  another  State  upon  the  Ume  B.  6G1  ;  Bank  of  Australasia  v.  1 

lae.     Middlesex  Bank  z-.  Butman,  Z9  Mc.  B.  717;  Smith  v.  Nicolls,  5  B 

;McVickert/.Bcedy.3i  Me.  314;  Rangely  zoS,  ZZI-ZZ4;  Hall  p.  Odber,  -- 

„._.._..      _.    p,    ^     ___     .........  _  r._, ., ,. 


Webster,  11    N.   H,   Z99;   Whittier  v.    Reimera  i>.  Druce,  23  Beav.  149. 

-dell,  ;  N.  H.  257;  Kane  v.  Cook.  8       It  has   been  aptly  remarked 
449;  Barnes  v.  Gibbs,  i  Vr.  (N.  J.)    Story,  that  "  if  the  original  caus 


nah,  t6  Pa.  St.  Z41.     But  if  that  court  difficult  to  assert  that 

d  full  jurisdiction  tA  the  person  of  the  judgment  in  the  foreign  court 

lendant,  a   judgment   for  the   plaintiff  the  defendant."    Story,  Confl.  L 
:rein  is  a  bar  to  a  surf  upon  the  original       B  McGilvray  v.  KvitTj,  30  Vl 

use  of  action  in   another  State  of    the  v.  Girty,  6  Bosw.  (N.  Y.)  J67. 
lion.     See   Bank  of  North  America  v.       There  was  formerly  a  disposil 

heeler,  a8  Conn,  433;  Cleaves  v.  Lord,  American  courts  to  r^ard  tx  ^ 

Me.  290;  Banley  p.  Linah,  16  Pa.  St.  ments  obtained  on  attachment  o 

I ;  Child  V.  The  Eureka  Power  Works,  or's  property,  and  publication  ol 

N.  H,  uy;  North  Bank  v.  Brown,  50  not  wholly  void  as  to  the  per 

c.  214;  Bank  of  United  States  v.  Mer-  non-appearing  defendant.    Mills 
530 


'oraign  JndfMMiU.  CONFLICT  OF  LA  WS.      CnrU  of  Uitir  Italw. 

3.  Judgments  in  Courts  of  Sister  States.  —  By  the  pro- 
'isions  of  the  Federal  Constitution  ^  it  Is  required  that  full  faith 
jid  credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
ind  judicial  proceedings  of  every  other  State ;  and  an  Act  of  Con- 
gress *  supplementary  to  the  provisions  of  the  Constitution  declares 
hat  the  judgments  w  State  courts  shall  have  the  same  faith  and 
redit  in  other  States  as  they  have  in  the  State  where  they  were 
endered.  It  has  accordingly  been  held  that  the  decree  or  judg- 
nent  in  a  court  of  competent  jurisdiction  of  a  sister  State  has  the 
ame  credit,  validity,  and  effect  in  the  courts  of  another  State  that 
t  has  in  the  State  where  it  was  rendered,'  but  that  the  question 
)f  jurisdiction  of  the  court  rendering  such  judgment  is  always  open,* 

Cr.  (U.  5.)  481 ;  Hunplon  v.  McConnel,  sumption  in  favor  of  its  validity  and  regu- 

Wheal.  (U.S.)  134;  Lapham  f.  Briggs,  lari^,   Pringle  p.  Woolworth,  90  N.  Y.  jol. 

7    Vt   t6;   Bank  oE   North   America  v.  The   validity  of    a  judgment   regularly 

VlieeleT,  18  Conn.  431.      But  the  better  rendered  on  a  confession  under  the  Fenn- 

pinion,  and  the  one  that  prevails  in  the  svlvaoia.  law  will   be    recognized    by  the 

cdcral  and  State  courts,  seems  to  be  that  Kansaa  courts,  although  judsmentB  t^  con- 

DTcign  judgments,  where  the  defendant  did  fession  ate  not  linown  to  the  Taw  of  Kansas, 

ot  appear,  and  where  the  court  had  no  juris-  Rilterw.  Hoffman,  35  Kan.  115.    But  where 

.iction  over  his  person,  are  void.     D  Arcy  the  charter  granted  by  a  foreign  govern- 

.  Keichum,  11  How.  (U.S.)  165;  Webster  m;nt  to  a  corporation  reserved  tlie  right 

.   Reid,  11    How.  (U.  S.)  437;    Hall  v.  ai  revocation,  which  right  was  exercised 

ViUiami,  6  Pick.  (Mass.)  232;   Kilburn  by  a  subsequent  a!r  y^/e  jgovemment,  rec> 

'.  Woodwotlli,  \  Johns.  (N.  Y.)  37;  Bis-  ognized  as  inch  bv  the  United  States,  it 

ell  V.  Briggs,  9  Mast.  462.  was  held  that  a  judgment -obtaiiKd  in  New 

Where  A.  of  Vermont  sued  B.  of  Ver-  York  in  an  action  instituted  after  the  revo- 

sont,  and  C.  of  Louisiana,  in  New  Hamp-  cation  of  the  charier,  would  not  be  recog- 

hirc,  and  service  was  had  by  publication,  nized  in  Massachusetts  as  a  foundation  for 

nd  real   estate  attached,  and  defendants  a  proceeding  against  stockholders.     Rent- 

rere   defaulted   without   appearance,  but  ington  v.  Samana  Bay  Co.,  140  Mass.  494. 

he  property  attached  did  not  satisfy  the  If  a  tcire  faciat  would  lie  upon  a  judg. 

adgiiient,  it  was   held  that  the  cause  of  ment  in  the  State  In  which  it  was  rendered, 

ction  was  not  merged  in  the  New  Hamp-  an  action  of  debt  will  lie  upon  it  in  another 


hire  judgment  so  as  to  preclude  A.  fron   jurisdiction.       Simonton    v.    Bairell, 

naintaiiiing  a  suit  in  Vermont  upon  the    Wend.  (N.  Y.)  362. 

iriginal   cause  of  action.     St.  Johnsbury       Under  [he  l/nited  States  Constitiilloii, 


lank  v.  Peabody,  55  VL  49a  ;  1.  c-,  45  Am.  Article  4,  section  1,  and  the  act  of  fiaa- 

tep.  63a.  gress  of  May  z6,  1790,  a  writ  of  error,  not 

I  Article  3,  sec  4.  operating  as  a  supersedeas  from  the  so. 

S  Act  of  Congress  of  May  26,  1790^  ch.  preme  appellate  court  of  Texas  to  a  judg- 

t ;  Story  on  Const,  ch.  I9,secs.  1197-1307.  menc  of  a  district  court  of  that  State,  will 

S  Pittsburg  &  St.  L.  R.  R.  Co.  v.  Roths-  be  regarded  as  having  the  same  effect  in 

hild  |Pa.),4Cent.Rep.l0^     See  Phillips  Virginia  as  in  Texas.     Piedmont  and  Ai- 

.  Godfrev.  7  Bosw.  [N.  Y.)  150;  McFar-  lington  Life  Ins.  Co.  v.  Ray,  75  Va.  Sai. 

ane  v.  White,  13  La.  An.  394;  Barney  v.  4  Pittsburg   &     St.    L.   R.   R.    Co.    ». 

>atlerson,  6  Harr.  &  J.  (Md.f  183.  Rothschild  (Pa.),  4  Cent.  Rep.  10^ 

These  provisions  put  such  judgments  on  The  same  rule  applies  to  jndgnients  of 

he   same  footing  as  domestic  judgmenti  circuit  courts  of  the  United  States  when 

itbcrwise  they  would  be  regarded  as  for-  relied  upon  in  a  State  court,  as  governs 

ign  iudgments.    See  Dorsey  c  Maurv,  10  the  judgments  of  courts  of  sister  States, 

lined.  &  M.  (MlM.)  198;  Seevers  v.  Clem-  See  Barney  v.  Patterson,  6  Harr.  &J.  (Hd.) 

:nt,  28Md.  426;  Bocknet  f .  Finley,  2  Pet.  iSi;  Niblett  i*.  Scott,  4  La.  An.  146. 

U.  S.)  586;  Smith  v.  Lathrop,  44  Pa.  St.  Whether  a  defendant  who  is  sued  opcm 

|l6.  a  foreign  judgment  may  disprove  a  redtai 

A  judgment  of  a  court  tA  comnoa  pleu  in   the   record  of  personal   service    opoh 

>(  a  couDty  in  another  State,  in  the  abaenoe  him,  or  an  appearance   by  an    attorney, 

if  evidence  to  (he  contrary,  is  to  be  re.  thereby   den^ng  the   jurisdiction    of    the 

^ded  as  a  judgment  of  a  court  of  general  court  rendering   the  judgment,  the  casM 

miadictioii,  and  i«  eiuitlcd  to  every  pre-  are  divided :  some  hold  that  he  ao,  —we* 


MrMfs  JndguMiU.           CONFLICT  OF  LAWS.      Conrta  «f  BUtai 

i  is  also  the  .question  of  vitiating  fraud.*     But  where  a  f 
idgment  is  sought  to  be  enforced  in  the  courts  of  a  sister 

arbdck  n.  Murray,  5  Wend.  (N.  V.)  1481  similar  bonds  in  ihe  hands  of  nm-n 

irleionv.  Bickford,  13  Gray  (Mau.),5gi ;  it  was  held  that  the  State  court  <•< 

ape  c  Healon,  9  Wis.  3291  Norwood  v.  compel  a  resident  tiolder  oE  such  t 

abb,  14  Tex,  551 ;  but  the  better  opinion  deliver  them  up  to  be  cancelled. 

ems  to  be  that  the  averment  in  the  record  County  v.  Merrill,  77  Mo.  573. 

jKnonal  service  or  appearance  is  con-  Snlta  ■falsat   Cc^p«ntiou,  — 

usive   in   other   Stales.      See   Welsh  v.  cecdings  in  a  foreign  country  for 

(kes,  3  Gilm.   (111.)    107  ;    Lawrence   v.  up  the  affairs  of  an  insolvent  core 

rvts,  32  111.  304;   Baltietl  v.  Noster,  I  a  call  on  shareholders  was  ordered 

larke  (Iowa),  sS8 ;  Walker  v.  Lalhrop,  6  action  was  brought  in  a  New  York 

larke(lowa),si6,588;Westcotli'.  Brown,  compel  payment  of  the  call  by  a  res 

1  Ind.  83;    Wilcoi  V.  Kassick,  2  Mich.  New  York:  the  proceedings  being  si 

<y,    Wilson   V.  Jackson,    10    Mo.   ^o;  and  in  derogation  of  the  Common 

itchett  p.  Clark,  4  Hatr.  (Del.)  28o;Xjn-  was  held  thai  the  action  could  not'l 

ilti  o.  Moer,  2  McL.C.C.  473;  Thompson  tained  on  the  decree.  Anderson  v.  1 

Emmert,  4  Mcl«  C.  C.  96;  Hamptotti'.  33  Hun  (N.  Y.),  435. 

cConnell,  3  WheaL  (U.  S.)  zu.     Where  In  New  York  a  judgment  in  p 

e  record  snows  appearance  by  attorney,  cannot  be  rendered  against  a  fore 

ily  the  defendant,  although  he  may  not  poratiort  which  has  not  appeared,  t 

!tiT  the  fact  of  such  appearance, — Roberts  m  a  suit  upon  a  New  York  judgmeni 

Caldwell,  5  Dana  (Ky.),  512 ;  Gilbert  v.  a  foreign  corporation  when  (he  ii 

tnc,  3  Porter  (Ala.),  £07, — maydenythat  would   have  been  void  in  New  t 

ch  attorney  had  any  authority  to  appear,  want  of  an  appearance,  it  was  sai 

Idtich  p.  Kinney,  4  Conn,  380  ;  Lawrence  void  in  West  Virginia.    Gilchrist 

Jarvis,32  111.304;  Harsheyf.Blackmarr,  Virginia  Oil  &  Oil  Land  Co.,  it 

I  Iowa,  161 ;  Kerr  11.  Kcrr,  41  N.  Y.  ^^^•,  IIJ;  s.  C,  45  Am.  Rep.  555. 

'alson   V.   New   England   Bank,  4  Mete.  In  a  suit  brought  in  the  Second 

3;   Shelton  V.   Tiffin,  (   "         -—      ■ 

But  where  the  record  1 

ir  appearance,  it  is 
ways  open  lo  the  defendant  to  show  want 

jurisdiction  over  his  person.  Nunn  v. 
:urgess,  iz  Ark.  389;  Gunn  v.  Howell,  27 
la.  G63;  Dunbar  v.  Hallowell,34  III.  1681 


._    _.    _j  1  See  Gleason  ti.  Dodd,  ^  Mete 

The  presumption  that  a  judgment  which  333  ;  Ewer  i'.  Coffin,  1  Cush.  (Mi 
IS  Tun  twenty  years  has  been  paid  may  be  Carleton  v.  Bickford,  13  Gray  (Mai 
butted,  though  it  was  rendered  in  another  Folger  v.  Columbian  Ins.  Co.,  9 
late,  by  whose  statute  no  action  could  be  273;  Taylor  v.  Bryden,  8  Johns, 
oughtafter  six  vears  from  its  rendition.  173 ;  Cummings  v.  Banks,  2  Barb, 
uiton  v.  Middlebrook,  50  Conn.  44.  602  ;  Davis  v.  Smith,  j  Ga.   274; 

At)  action  lies  in  Iowa  on  a  judgment  v.  Kelchum,  II  How.  (U.  S.)  165 
ndered  by  a  court  of  record  in  Nebraska,  e.  Olney,  ao  Conn.  544;  Rogers  v. 
flich  has  become  dormant  by  the  laws  of   21  Iowa,  jS. 

ebraska.  David  v.  Porter.V  Iowa,  254.  However,  there  are  numeroos  \ 
It  has  been  said  (hat  a  defendant,  when  sidered  cases  which  deny  the  rigl 
£d  on  a  foreign  judgmeni  in  New  Hamp-  tack  the  judgment  of  a  sister  S 
lire,  is  not  estopped  10  sec  up  the  invalid-  the  ground  of  fraud.  Set  Sanford 
r  of  such  judgment  by  the  fact  that  he  ford,  28  Conn.  6,  28;  'McRae  f .' } 
idpleadedlhejudgmentinbarinasecond  13  Pick.  (Mass.)  53;  Bicknell  o. 
lit  on  the  same  demand  in  Louisiana.  Paige  Ch,  (N.  Y.I  440 ;  Christmas 
mbur  v.  Abbott,  60  N.  H.  40.  And  that  sell,  5.  Wall.  (U.  S.)  290. 
joint  Jutlgmcnt  rendered  in  Louisiana  on  The  United  States  Constitution 
>tice  to  only  one  defendant,  chough  valid  ing  full  faith  and  credit  to  be  given 
«re,  is  invalid  in  New  Hampshire.  Wil-  Stale  to  the  judicial  proceedings  1 
ir  V.  Abbott,  60  N.  H.  40.  other  State,  applies  only  where  tl 

Where  the  courts  of  Missouri  declared  whose iud^ientisinvokedliadiuri! 
ntain  bonds  to  be  void,  and  the  United  a|id  a  findmg  or  recital  of  such  jut: 
tales  Circuit  Court  declared  otherwise  of  will  not  prevent   inquiry.     TboB 


Stales  Circuit, 

by  creditors 

of  a  1 

ors  elsewhere  1 

ihan  in  Missc 

luri.  to 

one's  liability 

as  holder  of 

unpaie 

stock  thereof, 

it  was  held 

would  not  lie. ' 

the  remedy  at 

exhausted,  and  the  Missouri 

iudara 

having,  in  that 

circuit,  the  force  oi 

tic  judgments. 

Walser  v. 

Seligi 

CONFLICT  OF  LA  WS.     CowU  of  Uitw  lutM 

he  defendant  may  not  show  that  the  judgment  was  founded  on  a 
aistake  either  of  law  or  of  fact ;  ^  neither  will  the  fact  that  in 
he  State  where  a  foreign  judgment  is  sought  to  be  enforced,  the 
ause  was  barred  by  the  statute  of  limitations  when  the  suit 
ipon  which  the  judgment  was  obtained  was  brought,  avail  as  a 
lefence.'  The  judgments  of  courts  of  record  in  one  State  are 
Dtitled  to  recognition  by  the  courts  of  sister  States  as  evidence  of 
.  debt  simply  : '  they  have  no  extra-territorial  force  as  judgments.* 

.  ,  If  this  rule  is  to 
illy  rccogniied,  Ihcre  will  be  no 

.  ,     „          from  any  of  ihe  American  States 

iz   Mass.  1561   Kerr  v.  Kerr,  41   N.   Y.  when   attempted   to  be  enforced    in    any 

72;   Hoffman  v.  Hoffman,  46  N.  V.  30.  other  of  the  Slates,  where  il  will  not  bo 

Thus,  when  Ihe  fact  of  divorce  is  «oughl  practicable  by  proper  pleas   lo  draw  the 

3  be  proved  by  Ihe  record  of  a  decree  in  validity  of  the  whole  judgment  into  con- 

nolbcT   Stale,   the  decree   may  be  ques-  [roversy  before  the  jury,  and  thus  vinually 

loned  for  want  of  jurisdiction  apparent  on  nullifjr  the  provisions  of  the  United  Slates 

he  record.    Morey  p.  Morey,  j;  Minn.  265.  Constitution   and   the   act  of  Congress  in 

And  »  decree  for  the  removal  of  a  cloud  their  favor.  .  .  .  We  perceive  no  necessity 

pon  a  tide  being  a  decree  in  peraonam  for  the  adoption  of  any  such  rule  of  con- 

an  only  be  supported,  against  one  not  a  iiruction  in  regard  to  this  class  of  judg- 

itizen  or  resident  of  Ihe  State  in  which  ments.    All  that  is  required  to  protect  the 

he   decree  is  rendered,  by  actual  service  rights  of   debtors  or  defendants   in   such 

rithin     the    jurisdiction;    hence,     where  cases,  is  to  bold  such  judgments  of  no  va- 

neb  a  decree  is  rendered  by  a  State  court  lidity,  unless  acquiesced  in  by  the  defend- 

gainst  a  non-resident  upon  a  constructive  ant,  until  it  appears  by  the  record  of  such 

ervice  by  publication,  it  is  without  juris-  judgment  that  the  court  had  Jurisdiclioi) 

lictdon,  and  affords  no  bar  to  a  suit  to  re-  butn  of  the  subject-matter  andof  thepailiet, 

over  the  land  brought  in  the  federal  court  and  then  treat  the  record  as  conclus'      '''  ~ 

•t  the  district  embracing  the  State.    Hart   r """""  "' "" '    '~ 

Sansom,  IIO  U.  S.  151. 


Id  the  case  of  D'Arcy  f.   Ketchum,  It    Rocco  v.  Hackett,  2  Uosw.  (N.  Y.)  579; 
:<iw.   {V.  S.)  165,   it  was  held  that  the    Milne  v.  Van  Busk  irk,  9  Iowa,  558 ;  ScoK 

of  the  United  Stales  Conslitu-   c.  Pilkington,  z  Best  &  S.  1 


ion  and  act  oE  Congress  do  not  apply  to  Gray,  L.  R.6  Q.  B.  139;  Castriquev.  Imrie, 

udEcnents  which    are,   in    fact,  rendered  L.  R.  4,  H.  L.  445. 

rithoDt   the  court   having  jurisdiction  of  Foreign  judgments  are  said  to  be  bind- 

he  case  and  of  the  person  of  the  defend,  ing,  although  proceedings  are  pending  but 

nt,  but  that  such  judgments  are  still  to  be  not  decided,  in  the  courts  of  the  Slate  where 

egarded  as  foreign  judgments  when    at-  rendered  loannal  and  set  them  aside.   Cunn 

empted  to  be  enforced  beyond    the  limit*  v.  Howell,  35  Ala.  144 1  Indiana  v.  Helmer, 

■f  the  State  where  rendered.     Mr.  Edmund  21  Iowa,  370;  Barringer  v.  Boyd,  27   Miss, 

I.  Bennett,  in  hi*  edition  of  Story's  Con-  473 ;  Grover  v.  Grover,  30  Mo.  400;  Mer- 

lict  of  Laws  (see  sec.  599/),  criticises  the  chanis'  Ins.  Co.  v.  De  Wolf,  33  Pa.  St.  45; 

loctrine    of   this  decision,  because,  as  he  Scott  v.  Pilkington,  1  Best  &  S.  n. 

illegea,  it  "might  seem  to  imply  that  the  2  A  Slate  statute  pennilling  such  a  de- 

ecord   when  presented  was  liable  to  con-  fence  has  been  held  unconslilulional  and 

radiction  upon  any  question  affecting  the  void.      Sweet  v.   Brackley,   53   He     346; 

■       ■■        ■                 ■       ■                             ".-....  ..                ..J    ^^|[      uj_    g    J    ^ 


arisdiction  of  the  court."     He  adds,  "  But   Christmas  v.  Rutsell, 
ch  doctrine  has  yet  been  declared       S  F"' 
court,  we  should  hesitate  to   be-   34  N. 


no  snch  doctrine  has  yet  been  declared       S  Elizabethlown  Savings  Inst.  e.  Gerber, 
that  court,  we  should  hesitate  to   be-   34  N.  I.  Eq.  Ijo. 
'c  they  will  ever  come  to  a  result  which       As  tne  original  debt  is  not  merged  ii 


:gard  so  much  at  variance  with  well-  judgment  rendered  in  a  foreign  court,  such 

established  general  principles ;  for,  in  order  judgment  may  hq  used  as  evidence  by  either 

o  admit  evidence  to  contradict  the  recitals  party  in  a  suit  on  the  original  cause  of 

if  the  record,  we  arc  obliged  10  adopt  a  rule  action,  without  a  formal  allegation  in  the 

>f  presumption  precisely  opposite  to  that  proceedings  ;   and,  if  it  settles  the  whole 

which  we  apply   in   ordinary  judgments;  controversy  between  the  parlies,  it  is  con- 

irc  have  to  make  every  possible  presump-  elusive.      N,  Y.,  L.  £.  &  W.  Ry.  Co.*f, 

ion  against  their  conclusiveness,  and  vir-  McHenry.  17  Fed.  Rep.  414. 

loally  treat  them  all  as  toreien  judgments,  i  Eliiabethlown   Savings  lusiilutjott  m, 

uttil  Ibe  contrary  is  established  to   the  Gerber,  34  N.  J.  Eq.  13a 


rwtigs  IndgmmU.  CONFLICT  OF  LAWS.      Coarti  of  Slttor  I 

The,  Constitution  does  not  confer  any  new  power  upon 
States,  but  simply  regulates  nhe  effect  oE  their  acknowle 
jurisdiction  over  persons  and.  things  within  their  own  territ 
It  does  not  make  the  judgment  of  the  courts  of  sister  S 
domestic  judgments  to  all  intents  and  purposes,*  but  simply 
a  general  validity,  faith,  and  credit  to  them  as  evidence  ;  an 
execution  can  issue  upon  them  until  after  a  new  siiit  and  judg 
in  the  courts  of  the  other  States.' 

The  tendency  of  recent  decisions  is  to  restrict  the  fori 
foreign  judgments,  when  they  are  relied  upon  as  a  cause  of  a 
in  another  State,*  The  doctrine  of  the  American  courts  in 
tion  to  foreign  judgment  seems  now  to  be  that  they  are  only  / 
facit  evidence  of  the  facts  therein  recited  regarding  the  jur 
tion  of  the  court,'  but  are  conclusive  upon  the  merits,  ant 
only  be  impeached  for  want  of  jurisdiction  or  fraud." 

Thus,  1  judgment  of  a  foreign  probate  4  See  Arndt  e.  Amdt,  15  Ohio,  1 

court,  Ihat  certain  persons  were  lieirs-at-  Vicker  e.   Beedy,  31   Me.  3161    P 

law  of  one  A.,  deceased,  and  entitled  by  Hicl(ok,  39  VL  ioz;  Moulin  v.  Ins 

[he  laws  of  that  State  to  inherit  his  real  Co.,  4  Zab.  (N.  JL)  212;  Gillctl  c. 

estate,  was  held  not  to  be  admissible  in  33  Mo,   375;  Trimble   v.   Longwoi 

ejectment  in  Minnesota  as  proof  of  the  dhio  St.  430;  Smith  c.  Smith,  17  II 

death  of  A.,  op  of  inheritance  under  Min-  Pollard  v.  Wegener,  13  Wis.  569; 

neaota  laws,     Morin  k.  St.  Paul,  Minnc-  v.  Spencer,  ij  Wis. ^3;  Ewei  v.  C 

apoiia.  etc.,  Ry.  Co.,  33  Minn.  176.  Cosh.  (Mass.)  23;  Foster  -o.  Giani 

1  Shumwayi'.Sriilman.6Wend.(N.  Y.)  Ala.  396. 

447;  HaiTodf.Barrett.i  f!all(N.y.),iS5>  6  !iee  Carleton  v.    Bickford,    13 

S.C.,  1  Halt  (N.  V.),3oz;  Witsonf.  Niles,  (Mass.),   591 )    Boduttha   v.   Good 

Hall  (N.  v.).  358;  Hall  v.  Williams.  6  Gray  (Mass.).  508;   Silver  Lake  E 

_,.     „.___.    .._      „._..„         T,_,.    .     _.,,     ,.   ..   _A...    _..    ]nd[aj,j  „.  i; 

-.  Wilder,  4  I 
4S2: 
El;  G 

Bellows  v.  It^hani,  2  Vt.  575;  Aldrich  v.  Sarmienlo,  I  Pet.  C,  C.  74;  Field*. 
Kinney,  4  Conn.  380,  t  Pet.  C,  C.  155;    Aldrich  v.   Kii 

t  See  D'Arcy  v.  Ketchum,  It  How.  Conn.3Soi  Sbumway  v. Sti1)man,6 
(U,  5,(165.  (N-  '^^  'AT-   Hall   V.  Williams, 

S  See  Dimick  v.  Brooks,  21  Vt.  569.  (Mass.)  347 ;  Starbuck  r.  Murray,  c 

Foreign  judgments  carry  with  them  none  (N.  Y.)  14S';  Davis  v.  Packard,  6 
of  the  privileges  or  priorities  that  belong  (N.  Y.)  327;  Buttrick  e.  Allen,  ( 
to  Ihem,  in  the  courts  of  the  State  where  273 ;  Pawling  v.  Bird's  Ex'rs,  13 
they  are  gendered,  but  only  those  which  {N.  Y.)  192;  Rathbone  v.  Terry, 
the  /*j  furi  gives  to  them  as  foreign  judg-  73  ;  Hitchcock  v.  Aicken,  i  Cain.  ( 
ments.  Wood  p.  Watkinson,  17  Conn.  500;  460;  Hoitie  v.  Wright,  2  Vl  263;  1 
McElmoyle  V.  Cohen,  13  Pet,  (U,  S.)  312,  v.  Ingham,  2  Vt.  pSi  Barney  v. 
328,  329;  Story,  Confl.  L.  sees.  582,  609.        son,  6  Har.  &  J.  (Md.)  181,  a  Keni 

Where  by  the  laws  and  practice  of  one  118,  and  Bank  of  Chenango  v.  U 
State,  a  discharge  in  bankruptcy  is,*  good  Cow.  (N.  Y.)  570,  n. 
defence  toa  judgment  recovered  subsequent  But  this  note  does  not  seem  to  ha' 
to  such  discharge,  but  founded  on  a  claim  adapted  by  the  supreme  court  of  the 
existing  prior  to  the  commencement  of  such  Slates.  See  I^ndes  v.  Brant,  10 
bankruptcv  proceedings,  such  discharge  will    (U.  S.)  348. 

be  a  good  defence  to  an  action  on  such  6  See  Cummings  v.  Banks,  1 
judgment  in  another  State,  although  the  rule  (N.  V.)  602;  Noyes  v.  Butler.  C 
mthe  latter  State  regardingsuch  judgments,  (N.  V.)  613:  Laxicr  v.  Wcstcott,  l( 

luglas,   4  Sam 
.,  ,.,  „      .  .  ■     rRankinf.G. 

will  not  be  a  defence  where  the  rule  in  both  54  Me.  28 ;  Wood  v.  Watkinson,  17 
Suies  is  that  such  discharge  is  no  bar.  500;  Wcsch  v,  Sykes,  3  Gilm.  (111.) 
Bradford  tr.  Rice,  103  Mass.  472.  Such  judgments  are  to  be  deeme 


'dgaJBdcnmU.          CONFLICT  OF  LAWS.  P«kdMHT  «f  Svlt. 

4-  Pendenxy  OF  Suit  in  Foreign  State. — It  seems  that  the 
ndency  of  a  suit  in  a  foreign  court  cannot  be  set  up  as  a  defence 

a  subsequent  suit ; '  and  each  State  in  the  Union  being  foreign 

every  other,  except  as  united  for  national  purposes  under  the 
institution,"  in  this  respect  they  are  foreign  countries,  so  that 
;  mere  pendency  of  a  suit  in  the  courts  of  another  State  cannot 
pleaded  in  abatement.' 

i1  the  contrary  ii  eatablished.     Monroe  laid  that  pleas  which  might  have  been  filed 

3oug1as,  4  SandL  Ch.  (N,  Y.)  126;  Rip-  to  the  original  action  cannot  be  pleaded  to 

V.  Ripple,  I  Rawie  (Pa.),  3S6;  Hall  v.  an  action  upon  the  judgment.    Sec  Sank 

ber,  II  East,  118;  Alivon  f.  Furnival,  I  of  Australasia  v.  Nias,  16  Q.  B.717;  s.  c, 

imp.,  M.  &  R.  177 ;  Price  v.  Dewhursi,  4  Eng.  L.  &  Eq.  151 ;  Ilendenon  c  Hen- 

im.  179  i  Houldilch  v.  Donegall,  i  Clark  derBon,  6  Q.  B.  iSb ;  Reimers  v.  Drucc,  13 

'inn.  470;   Amott  v.   Kedfcrn,  3   Uing-  Ueav.  149;  De  Cossc  Brissac  v.  Rathbonc, 

;  Sinclair  v.  Fiiser.  Doug.  4,  ja,  4  &  t.  6  il.  &  N.  301 ;  Vanquelm  v.  Boulrd,  15 

e  6;   Walker  ».  Wilier,  Uoug.    i.      «  C.  B.  (N.S.)  341  ;  Ricardo  ».  Garciaa,  II 

1  are  founded  on  fraud,  or  pronounced  Clark  &    Finn.  3^ ;    Scolt  v.  Pilkinalon, 

1  court  that  has  not  acquited  jurisdic-  1  Best  &  S.  11  j  Crawley  f.  luaci,  16  L  T. 

I  of  the  cauie,  they  may  be  avoided.  (N.  S.)  5a9i,Vallee  c,  Dumerque,  4  .£xch. 

Don  V.  Lippmann.  sClark  &  Finn,  i,  190;  Cowan  v.  Braidwood,  z  Scot!,  N.  R. 

XK  11 ;  Ferguson  [/."Mahon,  11  Ad.  &  138;   Dc^lioni  v.  Crispin,  L.  R.  J   H.  1, 

179,   tSl;   Price  v.  Dewhursi,  S   Sim.  301. 

,  ya\  Ferguson  v.  Mahon,  3  Per.  &  It  is  said  that  the  rule  that  the  judemcnt 
r.  143 ;  Bowles  v.  Orr,  1  Vounge  &  C.  is  to  be  prima  ^aiit  evidence,  would  be  » 
;  Story,Confi.  L.  sees.  544,  54S-S50,  ^i-  mere  delusion  if  the  defendant  were  per- 
'he  question  whether  foreign  ludgments  milled  to  question  it  by  opening  all  or  any 
to  be  deemed  conclusive,  whether  the  of  the  original  merits  on  his  side,  which, 
:ndaDl  is  at  liberty  to  go  at  large  into  under  such  circumstances,  would  be  equiva- 
original  merits,  to  show  that  the  judg-  lent  lo  granting  a  new  trial,  thai  (he  de- 
it  ought  10  have  been  diflerent  upon  fendanl  may  impeach  the  original  judgment, 
meiita,  although  obtained  bona  /idt,  has  by  showing  Ihat  the  court  had  no  jurisdic- 
n  much  discussed  in  England.  See  tion,  that  he  never  had  nolice  of  suit,  that 
inedy  f .  Earl  of  Cassillis,  X  Swansl.  the  judgment  was  procured  by  fraud,  Ihat 
,  127,  noie;  Boucher  v.  Lawson,  Cas-  upon  its  face  it  is  founded  upon  mistake. 
Hard.  89;  Reoch  v.  Cavvan,  i  Ves.  or  ihat  it  is  irregular  and  bad  by  Ihe  local 
;  Walker  e.  Witter,  Doug.  1,  6t  n.  3;  law,  but  that  beyond  this  he  cannot  im- 
■bert  p.  Cook,  Willei  3^  n.j  Halt  ti.  pugn  Ihe  judgment.  See  Ferguson  v. 
>er,  11  East,  iiS;  Baytey  c.  Edwards,  3  Mahon,  1 1  Ad.  &  El-  179,  182;  Arnotl  f. 
mat.  7031  7"i  7")  Philips  v.  Hunitr,  RedEern,i  Carr.ft  P.88i  s- c.,3  Bing.  353; 
I.  BlacL  4)0)  Galbraith  v.  Neville,  Novell)  v.  Rossi,  1  Barn  &  Ad  757 ;  Doug- 
ig.  Gk  n.  3  1  Sinclair  v.  Fraser,  Doug,  4.  las  v-  Forrest,  4  Bing.  686  ;  Obicini  f. 
L  ■;  Alivon  v.  Furnival,  i  Ctomp-,  M.  Bligb,  S  Bing.  335;  Martin  f.  Nlcotli,  3 
t.  177 ;  Guinness  v.  Carroll,  1  Bam.  &  Sim.  458 ;  Alivon  v.  Furnival,  i  Cromp.,  Nf. 
459;  Becouet  v.  McCarthy,  2  Bam.  &  &  R.  277;  Stark.  Ev.;  pt.  z,  sec  67;  Hei^ 

951  -,  Tarleton  v.   Tarleton,  4  Maule  beus,  torn.  2,  lib.  i,  tit.  3,  de  Conflictu,  sec. 

>.  II ;  Manin  v.  Nicolls,  3  Sim.  458 ;  6. 

ik  of  Australasia  v.  Harding,  19  Law.  1  ScotI  v.  Seymour,  i  Hurls,  ft  C.  ai9; 

I,  C.  P.  34S;  s.  c,  9  C.  B.  &i  j  Hou|.  Coa  v.  Mitchell,  7  C.  B.  [N.  S.)  jsj  0«ell 

h  e.  Donegal,  S  Sligh,  lot,  337-340;  c.  Lepage,  j  DeCex  &  S.  oj)  s.  c.,  10  Eng. 

L-  --,(]  (p  pj  jg,.  jujuij  I,   Murray,?   i.l. .-,,_,  _. 

pient  is  on\^ prima-fatii  evidence  upon  S  Buckner  v.  Finley  &  Van  Lear,  1  F 

question  whether  the  foreign  court  had  U.  S.  586. 

sdiction  of  the   iubjeci-maller  or  Ihe  >  Bowne  v.  Joy,  9  Johns.  (N.  Y.)  Ill; 

K>n   of  the  defendant,  or  whether  the  Salmon  f.  Woolton,  9  Dana   (Kv-l,  4*3; 

pnentwai  regularly  obuined,  bul  thai  Mcjilton  v.  Love,    13  III.  486;  Dr^ke  v. 

so  far  conclusive  upon  Ibe  defendant  Brander,  S  Tex-  352 ;  Seevers  w.  Clement, 

0  prevent  him  from  denying  that  the  28  Md.  434  ;  Smith  v.  Lalhrop,  44  Pa.  St, 

rnises  upon  which  il  was  founded  were  3261   Hatch   v.  .Spofford,  22   Conn.   48SJ 

r  made,  or  alleging  Ihai  iheyweteob-  Goodall  f.  Marshall,  1 1  N.  H.  99;  Cooke, 

ed  by  fraud  of  the  plaintiff.     It  is  alio  Litch6eld,  5.  Sandf.  (N.  Y.)  34a. 


idetsoD  ».  Henderson,  3  Hare,  100,  113,  L.&  £q,  255;  Bayley  v. Einvards,  sSwaniL 
But  the  doctrine  may  be  said  10  be  703;  Maule  v.  IHurray,  ^  T.  R.  --  "  - 
well  established  there,  that  a  foreign    sell  v.  Field,  Stuan's  Canada,  Ji 


FenAlLswitndOtfwiaM.     CONFLICT  OF  LAWS.       TuiltanalU 

But  it  seems  that  where  a  debtor  has  been  sued  by  his  t 
in  one  State,  such  suit  will  be  a  bar  to  a  suit  in  another  St 
a  person  having  a  claim  against  such  creditor,  seeking  to  h 
debtor  as  a  trustee.^ 

6.  Penal  Lawi  and  Offences. —  i.  Territorial  Limitat: 
Criminal  Laws  and  Sentences.  —  One  nation  cannot  i 
the  penal  laws  of  another,"  such  laws  being  strictly  loc 
having  no  operation  beyond  the  jurisdiction  of  the  cou 
which  they  were  enacted,'  and  crimes  under  them  are  cog 
and  punishable  exclusively  in  the  country  where  they  ai 
mitted.  One  nation  neither  has  a  right  to  punish  crimes  con 
under  the  laws  of  another,  nor  is  under  any  obligation 
notice  of  them,  or  to  enforce  any  judgment  rendered  in  sue 
by  the  tribunals  having  authority  over  such  crimes.* 

The  same  rule  applies  to  a  suit  pending  Willcoi,  i  Sim.  (N.  S.)  310;  Sto 

in  a  United  States  court  Eor  a  dilTerem  L.  sec.  6io;  Karnes,  Eq.,  b.  3,  c 

disirkl  than  the  one  in  which  the  Stale  in  i  ;  Ersk.  Inat.  B.  i,  tit.  >,  p.  23 ;  t 

which   the  second  action   ie  instituled  is  Droit  Comm.  j,  art.  1467 ;  Bouh. 

■ituated.  Walahi;.Durkin,i*John»,[N.V.)  de  Bourg.  ch. 34, p.  588;  Matlhx 

99;  Cook  V.  Lothfield,  s  Sandf.  (N.  Y.)  ad  Pand.  Lib.  48,  tit.  ao,  aeca,  1 

330 ;  and  viii  vma  White  v.  Whitman,  i  Comfart  Ilerlii  Opera,  de  CoUis. 

Curt.  C.  C.  494;  Lyman  v.  Bronn,  z  Curt.  4,  N09.  iS-zi,  pp.  130-131  (ed. 

C.  C.  SJ9.     Otherwise,  however,  where  the  Voet,de  Statut.  sec.4,  ch.  2,  n.6k1 

=—  — —  is  pending  in  the  United  States  17(5];  Rutherf.  Inst.,  H.  1,  eh.  9 


B  brought  is  situated,    lz-15;   Merlirv,    R^pcrtoil 
provided  the  circuit  courfhas  jurisdiction   sec.  c   nos.  5,  6,  pp.  379-381. 


il  Court  in  which  the  State  in  which  Marten's  Law  oENalions,  B.3,c 

of  the  cause.    Smith  v.  Atlantic  Mut.  Fixe       Wtiarton  'criticises"  fhu  doctt 

Ins.  Co.,  I  Foster  (N.  H.),  11.  aays,  "Plausible  as  is  this  theo: 

But  when  one  of  the  actions  is  at  law,  exclusive  jurisdiction  of  courts  of 

and  the  other  is  in  equity,  neither  will  be  dtlicH,  it  is  incompatible,  il  may  3 

cause  for  abatement.     Hatch  v.  SpoHord,  set  be  noticed,  with  the  mainlen: 

31  Conn.  485^  Coll  v.  Partridge,  7  Mete,  of  that  territorial  supremacj'  whii 

(Mass,)  570.   And  the  same  is  true  where  fesses  to  protect    An  Austrian,  ii 

both  actions  are  at  law,  if  the  parties  be  be  pushed  to  its  logical  rcsutla, 

reversed.    Wadlcigh  v.  Veazie,  3  Sumn.  C.  crossing  over  to  Switierland,   fi 

C.  165.  s  '  impunity  Austrian  paper"  —  ■""■ 

1  Sec  Merrill  v.  New  England  Ins  ~ 

._j  'Zut.  249;   Whipple  V.  Robbir...  „  .   ...      .  ...  . 

Mass.  107 ;  American  Bank  v.  Rollins,  99  securely  lo  his  home,  proleued  b; 

Mass:  313.  that  the  offence  could  onlji  be  pu 

The  same  rule  applies  to  actions  in  the  the  place  of   its  commission.    T 

federal    and    Stale    courts.      Freeman  v.  dary  lines  between  the  United  S 

Howe,  14  How.  (U.  S.)  4a>.  Canada,  and  the  United  States  am 

S  The  Antelope,  10  Wheat.  J[U.  S.)  66.  and  those  which  separate  the  gri 

American  coutts  will  not  recognize  as  bind-  pean  powers,  would,  in  this  view, 

ing  the  convictions  of  other  lands.    Wharl.,  cades  against  which  subjects  couk 

Conf.  L.  sec.  io3  ;  Story,  Conf.  L.  sec.  91.  organize  triumphant  crime.      N< 

S  Scoville  V.  Canfield,  14  Johns.  (N.  V.)  would  particular  sovereigns  find 

318  1  Peterson  v.  Walsh,  t  Daly  (N.  Y.),  nicipal  laws  in  this  way  successful 

iSl.     See    Rafael    v.  Verelst.,  i   W.  Bl.  but  neighboring  nations  would  I 

lOjSi  Folltolt  V.  Ogden,  I   H.  Bl.  135.  to  cherish,  within  their  borders,  0 

4  The  Antelope,  10  Wheat.  (U.  S.)  66,  desperate  criminals  whom  the  : 

111;  Scoville  v.  Canfield,  14  Johns.  (N.  V.)  of  the  Item  delkli  coa\A  not  reach 

3W,  340-,  State  f.  Knight,  Taylor's  I  N.C.)  after  the  commission   of  the  cri 

Rep.    65  1    Commonwealth    v.  Green,   17  leave  the  soil,  and  whom  the  sov 

Mass.  515,  545,546-548;  Ogden  v.  Folliott,  their  place  of  refuge  could  not  1 
-■'*--■'■••"          "  '    ■          '  ■'  -eign  of  the  liKtu  i 

diction:      Nor  U 

;  King  of  Two  Sicilies  v.  Offences  on  board  national  ships. 


Mass.  515,  545.546-5481  Ogden  v.  Folliott 

iT.  R-  73J,  734;   Wolffe  V.  Oxholme,  ( 
.  &  S.  99 ;  Waircnder  v.  Warrender,  ( 
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a.  Attainder  and  Infamy. — The  disabilities  which  attach  to  a 
entence  of  attainder  in  one  country  do  not  follow  the  individual 
ito  another  State.*  And  it  has  been  held  that  a  person  convicted 
f  an  infamous  crime  in  one  State  is  not  thereby  rendered 
icompetent  as  a  witness  in  another  State.' 

A  law  of  one  State,  imposing  a  liability  in  the  nature  of  a 
enalty.  will  not  be  enforced  in  the  courts  of  another.' 

2,  When  Crimes  cohhitted  in  One  Country  will  be  pun- 
shed  IN  Another.  —  Notwithstanding  the  fact  that  penal  laws 
re  local,  yet  an  offence  may  be  committed  in  one  sovereignty  or 
itate  in  violation  of  the  laws  of  another.  In  such  case,  if  the 
£[ender  is  afterwards  fouiid  in  the  State  against  whose  laws 
tie  offence  was  committed,  he  may  be  there  punished  according 
■3  the  laws  which  he  has  violated.' 

light  be  punjshed,  on  the  fiction  that  a  The  liability  of  a  itockholdcr  rMident 

lip  b  a  pan  of  (he  territory  to  which  it  in  Tennessee  tor  the  ilebts  of  a  foreign  coi^ 

clongsi  but  pirates,  who  own  no  country,  poration,  based   upon  the   failure  of   the 

juld   rove   th^  seas  with  Impunity,  and  directors  to  make  a  certificate  of  the  fact 

lockzde,  in  secure  arrogance,  every  port  of  payinent  of  the  capital  stock,  being  highly 

I   Christendom.    In   barbarous   or  semi-  penal  in  its  nature,  will  not  be  enforced  by 

arbarous  lands,  also,  in  which  (here  IS  no  the  courts  of  Tennessee.   Woodsv.  Wicks, 

Derativc  organization  for  the  punishment  7  Lea  (Tenn.),  40. 

_..-__    __   iQcrcantile  enterprise  could  And  it  has  been  held  that  an  Indiana 


E  pursued;  for  each  adventurermightprey  stalate  givins  a  right  to  recover  a  penalty 

pon  his  associates,  even  to  the  extent  m  to  one  injured  by  an  Incorrect  transmission 

lurder  oi  robbery,  and  return  home  pros-  of  a  telegraph  message,  has  lio  application 

Eroosly  to  defy  (he  law  whose  forms  were  to  a  contract  made  in  another  State  to  send 

>  rigid  that  It  could  only  punish  offencei  a  message  from  that  State  into  IndianSt. 

immitted  on  the  home  soil.    So  far,  there-  Carnahan  v.  Western  Union  Tel.  Co.,  89 

ire,  as  concerns  infra-territorial  practice,  Ind.  516;  s.  c,  46  Am.  Rep.  175. 
le  rule  that  tl)e  lacui  deltdi  has  exclusive       4  See  Adams  v.  People,  i  N.  V.  t73; 

irisdiction  of   the  oScnce,  is,  no  doubt,  *-c..3Denio(N.  Y.),  190;  Statev- WyckcM, 

ise.     But  i(isobviou»lhn,isaprindple  a  Vr.  (N.  J.)  65;  Commonwealth  p.  Gi  lies- 

f   international   law,  it  cannot  be  main-  pie,  7  Scrg.  &  R.  (Pa.)  4691  Reg.  v.  Gar- 

jried  without  impairing  that  very  terri-  rett,  6  Cox,  C.  C.  j6o. 
iriaJ   >oTereigniv  which  it  I*  iu  vowed       AeeewMiM.  — By  (he  common  law,  all 

tiject  to  secure."  accessaries  in  treason  and  misdemeanore 

1   Story,  ConA.  L.  sec.  610.  are  principals,  and,  under  the  old  rule,  were 


_  .  itinental  jurists  maintain  a  contrary  to  be  tried  where  the  guilty  act  took  place ; 

jctrine,  contending  that  the  itatui  of  a  but  by  statute  in  most  of  the  States  he  may 

tTton  in  hii  domicile  follows  him  wherever  now  be  tried  by  the  court  having  jurisdic- 

:  goe*.    See  ■  BoullentHi,  obs.  4,  pp.  64,  tion  cf   the  principal   felon.     See  Rex  v. 

;:   Hertii  Opera,  de  Collis.  Leg.  sec.  4,  n.  Ferguson,  3  Stark,  N.  P.  C.  4891  Whart., 

fii4.  Cr.  L.  sees.  95,  97,  too.  toi,  104,  210. 
Commonwealth    v.  Green,   17    Mass.        It  has  been  held  that  wnere  a  person  in 

I  5,  uo,  541,  546,  547'      Cemfiare  State  v.  one  State  employs  an  innocent  agent  in  an- 

andier,  3   Ilawks.  (N.  C.)  393 :   Chase  other  Stale  to  commit  a  felony,  he  will  be 

Blodeect,  10  N.  H-  21.  amenable  to  the  laws  of  the  tatter.    People 

S   Winter  v.   Baker,  50   Barb.   (N.  Y.)  i>.  Adams,  3  Denio  (N.Y.),  190;  affirming  1 

.,  34  How.  (N.  Y.)  Pr.  r83;  Pat-  N.  Y.  173;  Reg.  v.  Garrett,  6  Cox,  C.  C. 


son  V.  Baker,  34  How.  (N.  V.)  Pr.  180;    360;  but  thai  when  the  agent  \i 

:ott  V.  Roberts,  34  How.  <N.  Y.)  Pr.  185.    responsible   (or  the   crime,  (he   principal, 

Thus  where  the  Taw  of  one  State  imposes    who  planned  il,  being  absent  from  the  State 


of  duty  enjoined  by  their  charter,    a  Vr- (N.  J.)  69  ;  Slate  t.  Moore,  6  Foster 
cannot  be  enforced  in  the  court*  of  an-    (N.  II. |,  448;   Slate  v.  Knight,  1  Taylor 
Iher  SUte.     Bird  p.  Hiyden,  i  Robt.  (N.    (N.  C.},  65  ;  Ex  farlr  Smith.  6  I.  R.  57  i 
.)  383;  ».  c  a  Abb.  (N.Y.)  Pr.  {N.  S.)    Slate  v.  Chapin,  17  Ark.  561. 
I.  0»>MuptrMMW.— In  conspiracies  each 
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inuitig  Offences.  —  In  England  it  is  provided  by  s 
■ever  a  felony  or  misdemeanor  is  begun  in  one  ■ 
eted  in  another,  the  venue  may  be  laid  in  either  < 
ffences  committed  when  travelling  may  be  laid 
rough  which  the  passenger,  carriage,  or  vessel  f 
)y  or  embezzlement  may  there  be  tried  in  any  c 
I  the  spoils  are  brought.* 

been  said,  that  by  the  common  law,  as  adopted 
ates,  where  goods  are  stolen  in  one  county,  and 
ie£  into  another,  the  latter  county  has  no  iuri* 
;nce;'  but  that  the  States  may,  by  statute,  giv< 
the  county  into  which  the  goods  are  brought' 
:stion  as  to  the  jurisdiction  where  an  act  is  comn 
luntry  and  terminated  in  another,  as  where  a  \ 
one  country  and  the  victim  dies  in  another,  ha 
ussed  in  England  and  America.  The  earlier  ca: 
I  and  unsatisfactory'*  The  Supreme  Court  i 
:ates  have  held  that  such  jurisdiction  does  not 
iferred  by  special  statute." 

leral  principle  that  a  person  who  does  a  criminal 
ry  is  liable  for  its  continuous  operation  in  anoth 
lently  affirmed.* 

I  responsible  [or  the  crime  to  wealth  v.  Andrews,  3  Mass.  14 ;  V 
□n  in  which  an  overt  act  is    State,  36  Miss.  59];  Hamilton  r. 

of  the  co-conipiratoTB.    See  Ohio,  435.    Other  courts  hold  I 

th  V.  Corties,  ]  Brewst.  (Pa.)  doctrine.   See  Simmons  f.  Commt 

Ferguson,  i  Stark.  N.  P.  C.  «  Binn.  (Pa.t  619:  Slate  v.  Le  B 

Confl.  L.  sees.  177-284,  *3SO.  Vr.  (N.  J.)  81 1  Slate  v.  Carter, 

II  eammlt  4  Crinw.  —  At  com-  {N.   J.)  500.     A  statute  conferr 

the  place  of  the  crime ;  and  Simmons  v.  Commonwealth,  ^  Bi 

'  the  law  in  cases  of  conspira-  619;  Simpson  v.  Slate,  4  Hump. 

e  conspiracy  is  Ihe  gisi  01  Ihe  461 ;  Beat  v.  Slate,  15  Ind.  178. 

:he  parties  are  also  all  respon-  It  has  been  held  ibal  wh«re  g 

lace  where  the  oSence  is  com-  stolen  in    Canada  and   brought 

People  V.  Griffin,  l  Barb.  (N.  United  Slates,  ihat  the  courts  of  t 

immonwealth  11.  Blanding,   3  into  which  Ihe  goods  are   brouf 

304;  People  V.  Rathbun,  il  iurisdielion  of  the  offence.     See 

■I  S33;  United  States  f.  Wor-  Bartlelt,  n  Vt.  650;  State  ».  Urn 

U.S.)  388;  Rexi>.  Girdwood,  4^Me.  iSl.  Cmn/ar^  Commonweal 

:  Rexf.  Burdetl,4  B.&  A.9S.  nchard,  3  Gray  (Mass.),  440. 

leo.  iv,  c,  64,  sees,  li,  13;  1  4  See  Co.  Lilt.  74  b;  3  Inst.  48 

c  37-  4»6.  500 :  ^  "»'=  P-  C.  20.  .63. 

wealth  V.  Uprichard,  3  Gray  S  Uniled  Slates  v.  McGill,  4  Dal 

Butler's  Case,  13  Co.  53 ;  3  4*7 ;  s.  c,  (  Wash.  C.  C.  463 ;  Unit 
V.   Armstrong,  a   Curt.   C.  C.  44 

lie  f.  Butke.  n  Wend.  (N.  V.)  junadiction   is   now  conferred   by 

»ker  V.   Suie,   ti   Mo.  453;  See  Uniled  Stales  Rev.  Stal.Ch.i: 

,  3  Slew.  (N.  J.)  113.  A  statute  conferring  jurisdictior 

1  the  different  Stale*  of  Ihe  a  case  has  been  held  to  be  const 

irisdiction  is  held  to  exist  at  See  Tyler  v.  People,  8   Mich.  31 

by  some  of  the  courts.    Stale  monweallh  v.  Madoon,  lot  Mass. 

nn.  186;  Ferrill  v.  Common-  pie  v.  Burke,  II  Wend.  (N.  Y.)  1; 


t.  (Ky.)  153;  Commonwealth  j'.  Seay,  3  Stew.  (N.  J.)  1*3;  Hetn 

traylMass.l,  7!  "  ''— "-     " 

-.  &   r.   IMd.) 

lyw.  (N.   C.)  too;  Common-  side  of  the  Niagara  River,  and  sb< 


Iray  (Mass.l,  7;  Cummings  v.    State,  II  Mo.  453. 


Md.)   340;  State  v.       6  Thus. a  person  standing  on  thi 
5S8 
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.  Jurisdiction  to  try  Offences,  —  It  has  been  maintained 
t  the  jurisdiction  to  try  a  person  for  a  crime  belongs  to  the 
ntry  where  he  is  arrested.     Where  the  crime  is  committed  in 

country  where  the  arrest  is  made,  there  can  then  be  no  ques- 
1  as  to  the  unqualified  jurisdiction  of  the  court ;  but  in  all  other 
:ances  to  the  general  proposition  must  be  added  the  following 
Jifications:  (t)  The  defendant  must  owe  allegiance  to  the  sov- 
ign  of  the  country  where  the  arrest  was  made,  and  the  offence 
igainst  its  laws ;  {2)  Such  jurisdiction  must  be  necessary  for 

prevention  of  crime,  or  {3)  is  necessary  to  protect  or  Jndem* 
I  parties  injured;  (4)  as  to  oEfences  committed  in  foreign 
lized  lands,  the  country  of  arrest  has  jurisdiction  only  of 
:nces  distinctively  against  its  sovereignty.* 
.  Fleadingi  and  ?roofi.  —  i.  FoREiGN  Laws,  etc.,  must  be  plead. 
Foreign  laws  must  be  averred  and  proved  as  facts.* 

killing  X  pcnon  on  the  American  side,  (Ky.)  306;  Tenitt  v.  WoadruS,  19  Vl  1821 

be  amenable  to  the  laws  of  the  place  Hosford  v.  Nichols,  i  Paige  Ch.  (N.  V.) 

re   the   man   died.      United   States  v.  jw;  Doujias  i'.  Brown,  2  Dow.  &  C.  171 1 

is,  jSumn.  C.  C.  485;  State  p.  Wyck-  Male  v.  Roberts,  3  Esp.  163;   Mostyn  v. 

I  Vr.   {N.  J.)  68;  Commonwealth  p.  Fabri^as,  Cowp.  175. 

toon,  101  Mass.  I ;  Story,  Confl.  L.  Kc  It  is  said  that  foreign  taws  are  to  be 

;  Whart-,  ConS.  L.  sec.  S77;  i  Hale  pioved  as  facts  to  the  court,  and  not   ai 

!.  475;  but  not  ontil  be  is  personally  tacts  to  the  jurv,  because  all  matters  of 

in   the  jurisdiction   of   such   country,  law  are   properly  referable  to  the   court, 

.  c.  Garrett,  6  Cox,  C.  C.  z6a  and  the  object  of   the  proof  of  what  the 

ad  where  one  man  struck  another  a  foreign  laws  are  bcine  to  enable  the  court 

bl«w  in  Canada,  aad  the  latter  died  in  to  instruct  the  jury  what,  in  point  of  law, 

ligan,  he  was   held  to  be  answerable  is  the  result  of  the  foreign  law  to  be  ap- 

ichigan.    Tyler  v.  People,  8  Mich.  316.  plied  to  the  matters  in  controversy.    The 

f  a  person   pollutes  a  stream   in  one  trial   court    are   to   decide  what   is  proper 

itry,  and  thereby  creates  a  nuisance  in  evi4encc  of  the  laws  of  a  foreign  countrv; 

her,  be  will  be  liable  under  the  laws  and  when   they  are    properly  prOTCn,  the 

le  Utter.    Stiltmanf.  While  Rock  Co.,  court  is  to  judge  of  their  applicability  to 

oodb.  A  M.  C.  C.  53S;  Thompson  v.  the  case  on  trial.     Leavenworth  o.  Brock- 

rker,  9  Pick.  (Mass.)  59;  Rei  v.  Uur-  way,   1   Hill   (N.   V.),   101;   Robinson  o. 

4B.ft  A.  17}.  176;  Halwer'a  Case,  7  Dauchy,3  Barb.(N.  Y.)  10;  Trasher  v.  Ev- 

li.ji;  Com.  Dig..  tiL"  Action,"  n.  3,  erhart,  3  Gill  &  J.  (Md.)  zu.  242;  Brackett 

I  ifatrlc  ch.  25,  par.  17.     And  it  has  v.  Norton,  4  Conn,   i;i7;  De  Sobry  v.  De 

held  that  the  author  of  a  libel  uttered  Laistre,  i  Hart.  &  J.  (Md.)  103,  219.     But 

ie  country,  and  published  in  another  where  the  proof  consists  of  the  parol  evi- 

try,  even  though  he  be  absent  Erom  it  dence  of  experts  as  to  the  existence  or 

le  lime,  is  triaBle  in  the  country  where  prevailing  construction  of  a  statute,  or  as 

libel  ii  published.    Commonwealth  o.  to   any  point  of   unwrittoi)   law,  the  jniy 

ding,   t    Pick.   (Mass.)   304;    Rei  v,  is  to,  determine  what  the  foreign  law  is. 

isoD,  7  East,  6c  Ingraham  v.  Hart,  tl  Ohio,  155;   Moore 

See  Whart,  Confl.  L.,  sec*.  881-902.  n.  Gwynn,  J^Ired.  (N.  C.)  L.  1S7 ;  Dyer  d. 

Aimendiaz  v.    Sema,  40   Tex.    291 ;  Smith.  11  Conn.  384;  Holman  v.  King,  7 

:tson  e.  Carrell,  60  Ind.  izSi  Craves  Mete.   (Mass.)   3S4;    Klme  v.   Baker,   99 

imeron.q  Daly  (N.  V.),  1521  Chamj^on  Maas.  155.    Queitioni  of  the  competency 

nison,  04  Ga.  184;   De  Sobry  c  De  of  the  evidence  and  of  the  qualifications  of 

ire,  1  Harr.  &  J.  (Md.)  193;  Trasher  the  expen   must  be  passed  upon  by  the 

'erhart,  3  Gill  &  J,  (Md.)  234 ;  Brackett  court  aa  in  any  other  case.     Where  the  evi^ 

irtoo,  4  Conn.  5(7 ;  Talbot  v.  Secman,  dence    admitted    consists    entirety    of    a 

.  (U.  S.)  38;  Church  v.  Hubbart,  s  Cr.  written  document,  statute,  or  judicial  opfn- 


.   ,  ,.  ^  is  for  the  court.     Kline  p.  Baker,  99  Mass. 

ings.  Pet.  C.  C.  219;  Legg  v.  Legg.  8  2;;;  Owen  v.  Boyle,  15  Me.  147;  People  v. 

I.  99;   Robinsoo  c.  Daucby,  3  Barb.  iJunben,  j  Mich.  349;  State  v.  Jackson,  2 

Y.J  to;  Tyler  p.  Trabue,  8  B.  Mon.  Dev.  (N.  C.)  L.  563 ;  Church  v.  Hubbart, 


Tbidingi  And  Proofs         CONFLICT  OF  LAWS.      eovmwd  bj 

2.  Proof  governed  by  Lex  For!. — The  admissibilitj 
admissibility  of  evidence  and  its  method  of  introduction  a 
governed  by  the  Jex  fori,  and  not  .by  the  iex  loci  contractt 
lex  loci  domicilii.^ 


2  Cr.  (U.  S.)  1S7 ;  Bremer  v.  Freeman,  to  the  lUtute,  but  the  certificate  o» 
Moore,  P,  C.  306;  Di  Sora  v.  Phillips,  and  the  prior  proceedings  which 
)  H.  L.  Cas.  624.    Mr.  Bennett,  in   his   the  granting  of  it;   and,  where 


10  H.  L.  Cas.  624.  Mr.  Bennett,  in  his  the  granting  of  it;  and,  where 
edition  of  Story's  "Conflict  of  Laws"  catenas  been  gianled,  the  [acts 
(section  63811),  criticises  this  doctrine.     He    ceedings  relied  on  as  an  accori 


saya    thai    the    general    proposition    that  v.  James,  3  Robt.  (N.  V.)  720 

"proof,  of  general  laws  in  a  foreign  coun-  (N.  Y.)  Pr.  N.  S.  311. 

try,  is  addressed  exclusively  to  the  court,  A  declaration  on  a  note  given 

Hill  nut  be  found  to  be  cunfirmcd  by  the  country  demanding   interest,  si 

general  practice  in  those  countries  where  what  is  the  rate  of  interest  whei 

jury  trials  prevail.     There  is  rio  doubt  the  was    given.       Surlott    f.    Pratt, 

courts  are  to  judge  of  what  the  law  is,  its  Marsh.  (Ky.f  174.     And  to  pro' 

force,  construction,  and  application  to  the  of  interest  allowed  in  any  one  01 

facts.     But  where  there  is  any  controversy  of  the  United  Slates,  the  law  o 

in  regard  to  the  existence  of  any  particular  must  be  produced.    Jaffray  v. 

rule  of  law,  as  there  more  commonly  is  Wash.  C.  C.  153. 

when  it  is  referred  to  the  testimony  ot  «■  It  is  said  thai,  as  the  right  gi 

perts,  the  ultimate  (act  must  be  referred  New  York  siatuie  to  mamuin 

to  the  jury,  and  any   instructions  neces.  for  death  caused  by  riegligencc  h^ 

"-y  lobegiven  by  the  court  must  be  given  territorial  effect,  if  an  action 

pothetlcally."  on  account  of    an  act   dune   i 

I  devolves  upon  the   party  intereslfd  State,  the  existence  of  a  similai 

■u  claim  the  benelit  of  the  foreign  laws,  to  that  State  must  be  averred  ai 

show,  by  appropriate  pleading  and  proof,  Debevoise  v.  New  York,  Lake' 

what  Is  the  law  of  the  place  where  the  coiv  R.  R.  Co,  98  N.  Y.  377 ;  -    -      ' 

tract  was  made,  or  was  10  be  performed.  6S^' 


hypothi 


tract  was  made,  or  was  10  be  performed.   683. 

In  the  absence  of  such  affirmative  showing.       The  iVew  York  statute  requii 

the  courts  of  the  Stale  where  tl)e  suit  is   to  be  brought  in  the  name  of  tl 

brought  will  apply  the  ia      '  "     '"  '         ""    '"' '  "" —      "  "  -------  -■-- 

the  contract.  Bean  v.  B: 
Whidden  v.  Seelye,  40  A 
Pomeroy,  9  Gill  (Md.)  i 
jng,  13  Md.  301  i  Allen  ' 
(S.  Cl  3191  Crosby  w.  li 
This  is  because  it  will  be| 


brought  will  apply  the  law  of  such  Slate  to  interest  does  not  authorize  the 

the  contract.    Bean  v.  Briggs,  4  Iowa,  464 ;  a  New  Jersey  corporation  to  su( 

Whidden  v.  Seelye,  40  Me.  247 ;  Daliin  v.  York  court  in  the  name  of  the  o 

Pomeroy,  9  Gill  (Md.)  1 1  Fonke  f .  Flem-  although  he  might  do  so  in  N 

--*''  tt;  Alien  V.Watson,!  Hill.  Merchants' Loan  &  Trust  Co.  1 

■      ■  I V.  Huston,  I  Tex.  103.  Hun  (N.  Y.),  36a. 

II  be  presumed,  until  the       1  See    Don  v.    Lippmann,   j 

contrary  is  shown,  that  the  foreign  law  is  Finn.  1, 14-161  Yates  v.  Thomsi 


LS  that  where  the  suit  is  brought.   &  Finn.  577,  5S0;  Bain  v.  Wbi 
Kitchen,  3  Irish  C.  L.  Rep.  613.    F.  J.  R.  Co.,  3  H.  L.  C.  I,  19. 
And  where  a  contract  would  be  a  legal  one       The  reason  is  that  the  admisi 


if  made  under  the /rjijW-i,  it  will  be  taken  denn;  and  the  rules  of  evidem 
to  have  been  so  where  it  was  made,  unless  matters  attaching  to  the  rights 
the   party   impeaching   its   validity  shows   of    parties    under    1 '~ 


that,  by  the  Itx  ifici,  it  was  illegal  and  void,  other  ii 

Ellis  V.  Park,  S  Tex.  205.  of  procedure,  and  for  that  re'asoi 

This   presumption  as  to    the    laws    of  governed  by  the  law  and  rules  1 

another  Stale  or  country  applies  to  con-  of  (he  country  where  the  court 

tracts  relating  to  personal  estates  and  asto  Lord  Brougham  in  Vales  v.  T 

commercial  mailers  particularly,  but  does  CtarK  &  Finn.  J70,  t&a. 
not  extend   to   statute   law.     Langdon   v.       However,  this  suojcct  is  not 

Young,  33  Vt.  136;  Morrissey  v.  Wiggins  difficulties;   and   it   is  impossil 

Ferry  Co,  47  Mo.  521;  Ellis  v.  Maxson,  19  down  any  general  rules  that  can 

Mich.  t86;  Wright  v.  Delafield,  53  Barb,  to  all  cases  of   evidence,  for  1 

(N.  Y.)  49S;  Chase  v.  Alliance  Ins.  Co.,  9  points  there  is  a  hopeless  conSi 

Allen  (Mass.),  311.  instance,  on  the   admissibility 

Where  a  defendant  relies  on  a  foreign  chant's  book-accounts   as  evidt 

discharge  in  bankruptcy,  or  on  his  having  favor.    See  Cogswell  v.  Dollivi 

entitled  himself  to  a  certificate  in   bank-  Z17;  Starkis,  Ev.  pt.  2.  sees.  130^ 

ruptcy,  as  a  bar  by  which  the  cause  of  ac-  kins,  torn.  7,  Diss.  I,  ch.  4,  sec 

tion  is  abated,  he  must  set  forth,  not  only  til  Open,  at  Collis.  Leg.  sec  4,  i 


liBsi  ud  Prvofi.  CONFLICT  OF  LAWS.  Kumar  of  Pnof. 

Manner  op  Proof.  —  In  the  proof  of  foreign  laws  and 
;ments,  contracts,  and  deeds,  and  other  instruments,  the  gene- 
irtnciple  is  that  the  best  testimony  or  pEpof  shall  be  produced 
:h  the  nature  of  the  thing  admits  of.* 

737),  4  Barf,  Comm.  on  Col.  &  For.  biljly  of  evidence,  and  that  clculy  brings 

pt.  :,  ch.  3,  sec.  5,  p.  153  i  Paul  Voet,  us  home  to  the  slalule  of  limitations.  .  .  . 

at.  sec.  J,  ch.  1,  n.  9,  p.  160  (ed.  171  j).  It  is  not  contended  here  that  the  practice 

Isocases  cited  •!«&,  vol.  2, /lA"  Hooks  of  England  is  applicable  to  Scotland,  bol 

viDBNCE."    In  some  countries  cerii-  these  are  illustrations  of  the  inconvenience  . 

copies    of   original    contracts    and  of  applying  one  set  of  rules  □{  law,  to  an 

recorded  iQslruments  are  admissible  instrument  which  is  to  be  enforced  by  a  law 

dence  to  establish  the  existence  and  of  a  different  kind."    And  see  also  Loid 

nis  of  such  instrument,  in  others  not.  Brougham's  opinion  in  Vates  v.  Thomson, 

A'ilco»  V.  Hunt,  13  Pet.  (U.  S.)  378;  3  Clark  &  Finn.  577.  jSo. 
.'s   E»'r.   I'.  Cochran,  3  Martin  (La.),        1  The  manner  of  proving  foreign  laws, 

[61,362;  Uain  ».  Whitehaven  &  F.  R,  etc.,  varies  according  10  circumstances;  but 

t  H.  I.  C.  I,  19 ;  Brown  v.  Thornton,  in  no  case  will  such  a  species  of  testimony 

&  El.  185:  Applelon  i'.  Braybrook,  be  required,  as  the  institutions  and  usages 


&  Sel.  34;  Black  v.  Braybrook,  6  of  the  foreign  country  do  not  admit  of; 
c  a  Sel.  39;  Tultoch  v.  Hartley,  1  and  in  no  case  will  testimony  be  req  '  ' 
ge  &  C.  Ch.  114,  11;.  which  la  shown  to  be  unattainable- 


said  that  regarding  wills  of  person-  Isabella  v.  Pecot,  a  La.  An.  391 1  Church 

nperty  made  in  a  ^relgn  country,  it  f.  Mubbart,  2  Cr.  (U.  b.j  337. 

nost  a  matter  of  necessity  to  admit  As  a  general  rule,  authenticated  copies  of 

ime  evidence  to  establish  their  valid-  the  written  laws,  or  other  public  inslrunienU 

d  anihcnticity  abroad  as  would  estab-  of  foreign  countries,  are  expected  to  be 

licm  at  the  domicile  of  the  testator,  produced,  and  are  sufficient.    But   if  on 

parol  evidence  is  admissible  to  prove  application  a  foreign  country,  for  any  rea- 

lanncr  in  which  the  will  is  made  and  son,shou1d  refuse  10  authenticate  its  edicts,' 

d  in  the  place  of  the  testator's  domi-  and  the  like,  then  inferior  proofs  would  be 

n  order  to  lay  a  suitable  foundation  admissible.     Church    v.    Hubbart,   1  Cr. 

ablish  it  elsewhere.     De  Sobry  v.  IDe  (U.  S.)  137,  :3s.    But  it  has  been  said  that 

re,  2  Harr.&  J.  (Md.)  191, 195;  Vales  where  a  country  has  promulgated  a  foreign 

omson,  3  Clark  &  Finn.  544,  574.  law  or  ordinance  of  a  Dublic  nature,  such 

■  said  in  Don  v.  Lippmann,  5  Clark  &  promulgation  is  of  itself  sufficient  evidence 

■  S.  17,  that  "no  one  will  contend,  in  of  the  actual  eiiatence  and  provisions  of 

,  that  the  foreign  rules  of  evidence  such  law  or  ordinance.     Talbot  v.  Secman, 

d  guide  us  in  such  cases  ;  and  yet  it  I  Cr.  [U.  S.)  39.           ' 

t  so  easy  to  avoid  that  principle  in  Foreien  laws  are  usually  required  to  be 
ice,  if  you  once  admit  thai,  though  the  verified  by  the  sanction  of  an  oath,  unless 
Ir  is  to  be  enforced  in  one  country,  it  verified  in  some  equally  satisfactory  'man- 
be  enforced  according  to  the  laws  ner.  Brackett  v.  Norton,  4  Conn.  517; 
I  govern  another  country.  Look  at  Hempstead  v.  Reed,  6  Conn.  4S0;  Dyer  v. 
lihs  of  eyidence,  for  example.  In  Smith,  12  Conn.  3S4;  Church  ti.  Hubbart, 
and  some  instmmenu  are  probative;  2  Cr.  (U.  S.)  237.  The  most  usual  meth- 
igland,  until  after  the  lapse  of  thirty  ods  of  verifying  a  foreign  law  or  judgment, 
,  they  do  not  prove  themselves.     In  or  instrument  of  record,  is  by  an  exempli- 

-_!__  (OTty  years  are  required  (or  lication  of  a  copy  with  the  great  seal  of  the 

in  others,  thirty  are  suffi-  State  attached ;  by  a  copy  proved  to  be  a 

then,  is  the  law  to  be  ascer-  true  copy  by  some  one  who  has  examined 

\  which  is  to  govern  the  particular  and  compared  it  with  the  original ;  or  by 

'    Inonecourttheremustbeaprevious  (he  certificate  of  an  officer  ofthe  foreign 

of  fact;  in  another  need  be  no  such  State  duly  authorized  by  law  to  give  the 

.    In  the  latter,  then,  the  case  must  certificate,  which  certificate  must  itself  be 

iven  up  as  a  question  of    evidence,  duly  authenticated.     See  Packard  v.  Hill, 

.  we  come  to  the  law.     The  question  t  Wend.  (N.  Y.}  41 T ;  Lincoln  v.  Battelle, 

l>er  a  parol  agreement  is  to  be  given  6  Wend.  (N.  V.J  475;  Church  v.  Hubbart, 

r  can  be  enforced,  must  be  tried  by  the  2  Cr.  (U.  S.I  138.      The   certificate  of  a 

if  the  country  in  which  the  law  is  set  deputy  county  recorder  to  the  official  char- 

■tion  tocnforce  the  agreetnent.   Again,  acter  of  an  acting  justice  of  the  peace  tak- 

ber  payment  is  to  be  presumed  or  not  ing  a  deposition,  must  be  tested  by  the  laws 

depend  on  the  law  of  that  country;  of   the   State  or   Territory  where   taken. 

~     "          ''of  the  admissi-  Fredericks  v.  Davis,  3  Montana,  251.    The 
HI 
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8.  Contreoti.— I.  Of  Lex  Loci  Contractus.  —  In  the 
tation  of  contracts,  there  are  two  doctrines  which  seem  to 
an  apparent  contradiction.  The  first  seems  to  require 
law  of  the  place  where  the  contract  is  entered  into  shal 
the  contract ;  and  the  second  seems  to  require  that  the  la 
place  where  it  is  to  be  executed  shall  govern.' 

legislature*  of  nunv  o(  the  States  of  the  Church  v.  Hubbart,  a  Cr.  (U.  S 

Union  have  provided  by  special  enactments  Anon.  7  Mod.  66;  Appleton  v. 

that  printed  copies  of  the  laws  of  other  6  Maute  &  5.  341  Black  v.  Bi 

States  purporting  to  be  published  by  au-  Maule  &  S.  39. 

Ihoritv,  shall  \x  prima  faiit  evidence  of  The  seal  of  a  sister  State  af 

such  laws.    Sec  Ennii  v.  Smilh,  14  How.  act  of   the   legislature,  proves 

(U.    5.)    400;     Comparel   v,    Jernegan,    5  vided  it  be  a  valid  common-law 

Blackf.  (Ind.)  375.     In  some  of  (he  Stales  Bank  of  Rocliester  v.  Cray,  1  V 

they  are  admitted  without   Che  authority  iiT\  Farmen' and  Manufactun 

of  a  special  statute.     Lord  v.  Staples,   3  Haight,  3  Hill  (K.  Y.),  4931  C 

Foster  (N.H.),  449;  Emery  ».  Berry, 8  F09-  kin,  1  Denio  (N.  Y.J,  376;  Wata 

ter  (N.  H.|,  486;  Barkman  v.  Hopkins,  6  er,  3  Foster  {N.  H.),  471. 

English,  157.    Other  States  hold  that  the  The  seal   of    a  foreign   coui 

printed  statutes   are   not    admissible,  but  established  by  competent  cvide 

that  the  only  evidence  of  a  foreign   law  field  r.  Hand,  3  Johns.  (N.  V 

which  can  be  admitted,  is  an  eiempliiied  drews  v.  Herriot,  4  Cow.  (N. 


V  properly  certified,     Packard  v.  Hill.     De  Sobryv.  De  I,.aislre,  1  Har 
'end.  (N.V.)4ii     '"--    -'   -  -   "-    ■ " .-.--^—  - 

3  Wend.  (NY.)  173; 

Conn.  517  :  Hemutead  v.  Reed,  6  Conn,    exception  to  Ihis  rule.    Thompi 


;  Chanoine  v.  Fowler,    193  ;  Henry  v.  Adey,  3  East,  l» 
jWend.  {N.  Y.)'i73;  Brackett  v.  Norton,  4    of  courts   of  admiralty^ howi 


480J  Baileys.  McDowell,  1  Harring  (Del.)  art,3Conn.i7i ;  Vcatoni'.Fry, 

'34;  Van  Boskirk  v.  Muloch,  3   Harrison  335. 

(N.  J.),   1841   State  V.  Twitty,  I   Hawks  The  method  of  proving  the  la 

JN.  C.j,  441;   Church  r.  Hubbart,  i  Cr.  and  judgments  of  the  various  ! 

(U.  S.)  Z36.  posing  ine  Union  is  regulated 

Foreign   unwritten   laws,  customs,   and  Congress.    See  the   Acts  of  < 

usages  can   be   proved  only  by  the  parol  May  16,  1790,  ch.  11 ;   and  of 

testimony  of  some   witness   instructed   in  1804,  chap.  56.    Also  Andrews 

such  laws,  customs,  and  usages.    Kennyv.  4  Cow.  (N.  V.)  526,  527,  n.;  ' 

Clarkson,  I  Johns,  (N,  Y.)  J^J  395:  Brush  Wilkes,  14   Pa.   St.  aiBj  Adar 

f.Wilkin3,4  Johns,  Ch.  (N.y,(  ;io;  Has-  33Conn,4l9;  Story  on  Const., 

ford  V.  Nichols,  (  Paige  Ch.  (N^  Y,)  mo;  ■  1307. 

Isabella  v.  Pecot,i  La.  An,  391;  Church  I  See  Dig„  lib.  it,  lit.  i,  1.6 

f.  Hnbbart.  1  Cr.  (U,  S.)  137;  Regina  v.  1.  it;  Poihier,  Pand.  lib.  5, til 

Povey,   14  Eng.  L.  &  Eq.  549;  Baron  de  14, 36;  Id„  lib.  5,  tit.  2,  n.  7.    S< 

BodcSCase,8Q,8.2o3;  Dalrymple  v.  Dal-  ad.  Cod.  lib.  i,  tiL  1,  l.i,  nos.  15, 

rymple,   z   Ha»;.  Consis.  Appx.   15-144;  Comm.  in  Cod,  lib,  i,  tit.  1,  1. 

Mostyn   f.    Fa&igas,    Cowp.    174.      The  sioncs   de  Slatutis  Molin.  Ope 

knowledge  requisite  to  qualify  a  person  to  p.  5541  Everhardus,  Consil.  7I 

testify  as  to  the  laws,  customs,  and  usages  Z07  ;  3  Burge,  Comm.  on  Col.  A 

of  a  foreign  country  must  have  been  ac-  pt.  3,  ch.  10,  pp,S5i-853;  z  Boul 

quired  by  actual  experience  and  practice  in  46,  pp.  445-449;  Le  Dmn,  de 

such  country.     See  Bristow  v.  Sequeville,  nant^,  liv.  I,  di.  a,  5  <^i  VLv. 

5  Each,  175,    Though  it  is  not  necessary  Lubeoense,  Quest.   Pielim,  4, 

ihat  he  should  be  a  lawyer,  provided  it  be  iS,  p.  11;  1  Huberus,  de  Confl. 

shown    thai    he    possesses    the    requisite  til.  3,  SS  3,  5-1I. 

knowledge  on   ihc    subject.      Packard  v.  Boullenois  laid  down  the  folk 

Bailey,  il5  N.  H.  15a;  Hall  v.  Costello,  for  (he  govcmtncnt  of  the  mter] 

48  N.  H.  176;  Vander  Donckt  v.  Thellus-  such  contracts;  10  wit,  "First, 

son,  8  C.  B.  811.  the  place  where  a  contract  is  c 

The  public  seal  of  a  foreign  sovereign,  is  to  govern  as  to  every  thing 

when  affiled  to  a  writing  purporting  to  oc  cems  the   proof  and   authenlii 

a  written  law  or  judgment,  proves   itself,  contract,  and  (he  faith  which  is 

Griswotd  v.  Pitcaim,  z  Conn.  8;;  United  that  is  to  say,  in  all  things  whid 

States  r.  Johns.,  4  Dall.  (U.  S,)  416;  Lin-  solemnities  or  formalities.    Sec 

coin  V.   Battelle,   6   Wend.   (N.  Y.)   4751  lawof  the  place  of  the  contract  i 
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As  a  general  rule,  the  validity  of  a  contract  is  to  be  determined 
y  the  law  of  the  place  where  it  is  made,*  unless  it  appears  on  its 

{[□vein  in  everything  which  forms  (he  Johni.  (N.  V.)  1S9;  Scoville  v.  C*n(i«ld, 

>ligition  of  the  contract,  or  what  ii  called  14  Johns.  (N.  V.)  338  ;  Northap  c.  Foot, 

Hfwimm  Migalitna.    Thirdly,  The  law  of  14  Wend.  (N.  Y.)  148 ;  Crosby  v.  Berger, 

e  place  of  the  contract  is  to  govern  as  to  3  Kdw.  Ch.  (N.  Y.)  538 ;  Hyde  c.  Good, 

e    intrinsic  and  sulistantive  tonn  of  the  now,  3  N.  Y.  (3  Comst.)  166;  Touroo  v. 

intract.      Fourthly,   When   the   law   has  Caasin,  I  Nott.  &  M.  |S.  C.)  173;  Shellon 

tacbed   certain  formalities  to  the  things  v.  Marshall,   16  Tex.   344 ;   BainbrJdge  v. 

emselves   which  are  the  subject  of  the  Wilcock*,  Bald.  C.  C.  5  '     "      ' 

infract,  the   law  of  their  situation   is   to  Bumell,   i   Wash.   C.  ^.    , 

•vern.   This  rule  U  applicable  to  conlracls  p.  Carpenter.  1  Wash.  C.  C.  376;  Webster 

specting  real  esule.     Fifthly,  When  the  v.  Massey,  i  Wash.  C.  C.  157  ;  Golden  v. 

w  of    the  place   of    the  contract  admits  Prince,  3  Wash.  C.   C.    313:    Morgan    v. 

dispositions  Or  Acts  which  do  not  spring  New  Orleans,  Mobile  &   S.  R.  R.  Co.,  I 

operly  from  the  nature  of  Ihe  contract.  Wood  C.   C.   144;   NicolU  •>.   Rogers,  i 

11  have  Ihcir  (oundation  in  Ihc  Slate  and  Paine  C.  C.  437. 

nditiun  of  the  person,  there  the  law  which        Thus,  by  the  Uw  of  New  Jersey,  upon 

gutaies  (be  penon,  and  upon  which  his  a  conditional  sale  of  chattels  followed  by 

lie   depends,  is  to  govern.    Sixthly,  In  delivery  of  potsesuon  to  (he  vendee,  the 

lealions   whether  the   rights  which  arise  reservation  of  tide  in  the  vendor,  until  the 

>m  the  nature  and  time  of  the  contract  contract  price  is  paid,  is  valid,  as  against 

e  lawful  or  not,  (he  law  of  the  place  of  creditors  of  a  bonafidi  purchaser  from  the 

e  contract   is  (o  govern.    Seventhly,  In  vendee,  unless  the   vendor  has  conferred 

lestions  concerning  movable  property,  of  upon  the  vendee   indUia  of  title   beyond 

Dich  the  delivery  is  to  be  instantly  made,  the  mere  possession,  er  has  forfeited  his 

e  law  of  the  place  of  the  contract  is  to  rights  of  conduct,  which  the  Uw  regards  aa 

ivem.    Eighlhly,  If  (he "rights  which  ai  ■  '        ■   ■     -    '    .  ■-- .l_  , —  _i  n ■..__■_ 

(he   profit  of    one   of  the  contract 

irtics,  in  fact  arise  under  a  contract  valid  such  a  conditional  sale,  is  valid  as  between 

itself,  and  not  subject  to  recision,  but  the  parties,  but  is  invalid  as  against  crcdit- 

ey  arise   from  a  new  cauM  purely  acci'  ors  of  the  vendee,  or  bona  fidt  purchasers 

rntal,  and  ex  post  fculo,  in  Ibis    case  the  from    him.       Hence,  where    S.  purchased 

w  of  the  place  where  these  rights  arise  from  the  M.  S.  Co.  a  Safe  on  credit,  under 

ro  govern,  unless  the  parties  have  other-  a  contract  that  the  safe  was  to  be  the  prop- 
:se  s(iputa(ed.  Nln(hly,  These  rules  are  erty  of  (he  company  until  the  contract- 
govern  equally,  whether  the  contestation  price  was  paid,  (he  purchase  being  made  at 
'  in  a  foreign  tribunal  or  in  a  domestic  (he  company's  oflice  in  Philadelj^bia,  and 
ibunal  having  proper  jurisdiction  over  (he  safe  delivered  (here  to  a  carrier  to  be 
e  controversy.  Ten[hly,  In  ques(ion«  transferred  lo  1  (own  in  New  Jersey  where 
ion  the  true  interpretation  of  any  clauses  S.  resided,  and  subsequently  S.  sold   the 

a  contract  or  in  a  testament,  the  accom-  safe  to  N.,  and  delivered  possession  (o  him 

mving  circums(ances  ough(  ordin»rily  to  in  the  town  where  he  resided,  N.  being  a 

■ci'de  (hem."     Story,  CoiS.  l_  1 140,   pp.  bona  fidt  purchaser,  and  paying   Ihe   pur- 

6.  177.      Sec  also   FiSelii,  Conflict  des  chase-money  without  a  knowledge  of  the 

lis.  Revue  Etiant;.  el  Franc,  (em.  7, 1 39,  contrac(  between  S.  and  Ihe  M.  S.  Co.,  in 

).  344-346  (ed.  \^i,a).  (rover  by  the  M.  S.  Co.  against  N.  to  re- 

'   '    ird  V.  Hodges.  a6  Ark.  3^1  Evans  cover  the  safe,  (he  court  held  (i)  that  the 


Kctlerell,   33  Ala.   4401    Gnswold   v.   contract  of   purchase  by  N.  having  been 
Iding  |Ky.),  3  S.  W.  Rep.  53c;  s.  c,   made  in  New  Jersey,  Ihc  legal  effect    ' 
Cent.  L-  T.  419;  Weil  v.  Golden,  141    contract,  and  his  rights  under  it,  w 


a&a.  ■^ ;  Brtftrn  v.  Nevitt,  17  Miss,  801 ;  termined  by  the  laws  of  that  Sute ;  and 

ar  V.  Laltand,  41  Miss.  444;   Smith  *.  (1)  that  N.,  by  his  purchase,  acquired  only 

odfrey.lS  N.  H.  (S  Fost.)  379;  Bliss  r.  such  title  as  his  vendor  had  when  the  prop- 

rainart],4l  N.H.156;  Oilman  f.  Stevens,  erly  was  taken  into  New  Jersey,  and  be- 

I  N.  fLui;  Atwater  e.  Walker,  1  C.  E.  came  subject  (0  the  laws  of  that  Sute,  and 

r.  (N.  J.)  42 ;  Webster  v.  Howe  Machine  that  therefore  the  title  to  the  safe  was  in 

a.  (Conn.)  3  New  Eng.  Rep.  567 ;  s.  c,  S  Ihe  company.    Marvin  Safe  Co,  v.  Norton, 

tL  Rep.  481;  J4CenLL.  J.  419;  Armour  48  N.J.  L,  410;  s.  c,  7  All.  Rep.  418;  s 


;  Walker    Cenl.  Rep.  341  \  24  Cent.  L,  J.  161, 


Marvin  The  general  rule,  (ha[  the  validity  and 

3;  s.c,   effect  tS       --  --  ^-   ^ ----J 

,     3411  7   All.   Kcp.  418;  34  by  the  la 

cut.  L.  J.  )6i  )  Thompaon  e.  Ketcham,  3  is  subject  to  some  exceptions;  to  wit,  (1), 


ife  Co.  V.  Norton,  48  N,  J.  L,  410 ;  s.  c,   effect  of  a  contract  are  to  be  determined 

J  7  All.  r        


Cent-   Kcp.   341 1  7   All.   Kcp.  418;  34   by  the  law  of  the  place  where  it  is  made, 
643 
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face  that  it  was  to  be  performed,  or  was  made,  in  reference 
laws  of  some  other  place,  in  which  case  it  will  be  goverr 
the  laws  of  the  place  of  the  performance.* 

The  nature,  validity,  and  interpretation   of   contracts   ; 
be  governed  by  the  lex  loci  contractus  ;*  but  remedies,  1 

No  nation  is  bound  to  recognize  or  enforce  The  cule  of  ijimages  to  be  reco' 

contracts  injurious  to  its  oifm  citizens,     (z)  a  breach  of  contract  is  a  part  of 

The  enforcement  tpj  one  nation  of  contracts  to  which  the  injured  parly  is  entitle 

made  under  the  laws  of  another,  rests  on  be  governed  by  the   Ifx    Ixi   ci 

the  principles  of  comity,  vhich  cannot  be  Consequa  n.  Willines,  Pet.  C.  C. 

so  far  extended  as  to  violate  the  positive  fray  v.  Dennis,  i  Wash.  C.  C.  zi 

legislationof  thenationcalled  on  to  enforce  the  effect  of  ^release  to  one  of  i 

such  contracts.    (3)  When  a  contract  which  debtors  is  governed  by  the/^r/iviri 

violates  the  revenue  Uws  of  the  country  Greenwald  f.  KaEter(Pa.),3Weel 

where  it  was  made  comes  before  the  courts  of  Cases,  3:7. 

of  another  coumry,  those  courts  will  not  The  New  York  law  relicvir»g 

take  notice  of   the  foreign  revenue  laws,  who  has  had  to  abandon  untcnat 

Ivcy  V.  Lalland,  4Z  Miss.  444.  iies,  for  liability  to  pay  tent,  does  1 

The  general  rule  of  the  jus  gnitium  is  in  an  action  there  for  rent  of 

that  in  regard  to  questions  of  minority  or  situated  in  another  Slate.   The  con 

majority,  competency  or  incompetency,  in-  ii  preshmed  to  prevail  there.    Th 

capabilities  incident  to  coverture,  guardian-  statute  is  no  defence  unless  duly 

ship,    emancipation,   and    other    personal  Graves  v.  Cameron,  g  Daly  (N,  V 

qaalities  and  disabilities,  the   law  of  the  The  adjustment  of  a  seneral  a' 

place  where  the  contract  is  made,  or  the  act  governed  only  by  the  Ttx  loci  ci 

done,  furnishes  the  rule  of  decision.   Huey's  Lenoi  v.  United  Insurance  Co, 


Appeal,  I  Grand  (Pa.),  Caa.  51.    Thus  the  Cas.  (N.  V.)  i; 

law  of  Ohio,  making  females  of  full  age        Where  a  contract  was  made  in 

when  they  arrive  at  the  age  of  eighteen  the  currency  of  which  is  the  repre 

Sars,  enables  them;   while  domiciled  in  of  gold,  a  judgment  upon  it  mu: 

hio,  to  make  a  valid  contract  of  sale  of  the  value  of  tM  gold  in  legal-tenc 

Aeir  personal   properly  in   Pennsylvania,  Benners  v.  Clemens,  58  Pa.  St.  14, 

Huey's  Appeal,  t  Grant  (Pa.),  Cas.  51.  has  been  held  that  a  foreigner  co 

The  fact  that  a  foreign  contract,  valid  with  the  government  of  Virginii 

where  it  was  made,  is  not  recorded  in  pur-  the  paper-money  period,  is  boun 

suance  of  the  law  of  the  place  where  it  is  statute  of  that  State  establishtn{ 

enforced,  affects  the  operation  only,  and  of  depreciation.    Commonwealth 

not  the  validity,     Lc  Prince  v.  Guillemot,  mprchats,  3  Call  (Va.|,  111. 
I  Kich  (S.  C),  Eq,  1S7.  For  peculiar  and  unusual  cases 

The  sufficiency  of  the  consideration  of  a  the  application  of  the  law  of  the 

contract  is  not  a  matter  of  remedy  or  pro-  a  commercial  guaranty  has  been 

cedure  governed  by  the  law  of  the  forum,  see  Russell  ».  wiggin,  1  Stoty,  C 

but  belongs  to  the  substance  of  the  contract,  s.  c,  5  L.  Rep.  533;  York  :■.  Wis 

and  must  DC  determined  by  the  law  of  the  16  Hse,   Pa.  Reg.  1 53 ;  Pritcharc 

place  of  the  contract.    Pritchardf.  Norton,  ton,  106  U.  S.  114;  s.  c,  i  Sup. 

106  U.  S.  IZ4I  B.  cT  I  Sup.  Ci.  Rep.  loz.  loj. 

It  has  been  held  that  where  a  note  of  a        1  Pittsburg  &  St.  L.  R.  R.  Co. 

married  woman,  executed  by  her  for  neces-  child   (Pa.),  4   Cent.   Rep.   109; 

saries,  without  a  place  of  pavment  being  Remer,  8   Am.  1-  Reg.  654;   SI 

named  in  the  note,  in  a  State  in  which  such  Hopkins,  i  Cow.  (N.  Y.)  loj;  Le 

contract  is  obligatory,  wilt  be  enforced  in  leek,  31  Barb.  (N.  V.)  51I;  s.  c, 

the  Stale  in  which  stich  contracts,  if  made  (N.  V.)  Pr.  275;  Cox  v.  United 

there,  would  not  be  obligatory.    Griswold  Pet.   (U.   S.)    17Z;    Bank  of  tb< 

V.  Golding  (Ky.),  3  S.  W.  Rep.  535;  a.  c,  States  v.  Donnally,  8   Pet.   (U. 

14  Cent.  L.  j.  419-  Bank  of  the  United  States  v.  D 

The    validity   of    a   contract   under   the  Pet.  (U.  S.)  31;  Andrews  v.  Pow 

statute    of    frauds    is    to    be  decided  by  (U.  S.)  65:  Armstrongs.  Toler,  i: 

the  proved  law  of  the  place  of  the  contract.  (U.  S.)  z^ ;  Pope  v.  Nickerson, 

Forward  v.  Harris,  30  Barb.  (N.  Y.)  338.  C.  C.   40S;    Willings  v.   Cooseij 

And  it  is  said  that,  whether  a  purchase  of  C.  C.  301. 

goods  be  fraudulent  as  against  the  vendor,       9  Scudder  v.  Union  Nat.  Bank, 

depends  on  the  Ux  loci  ctHtratlui.    Arnold  406.     Compart  Payson  o.  Wither 

r.  Shade,  3  Phila.  (Fa.)  81.  C.  C.  (69. 
544 


nau.  CONFLICT  OF  LAWS.     Of  L»  Lo«i  CnntrMtu. 

fori}-    The  rights  of   the  parties  are  governed  by  the  lex 

\.  contract  by  a  resident  of  one  State,  made  and  to  be  performed 
mother,  is  governed  by  the  lex  loci  contractus  as  regards  its 
dity  and  construction,  and  not  by  the  lex  fori  where  remedy  is 
ght  for  a  breach.*'  And  where  a  contract  is  to  be  performed 
tly  in  one  country  and  partly  in  another,  each  portion  is  to  be 
:rpreted  according  to  the  laws  of  the  country  where  it  is  to 
performed.*  ^ 

n  two  cases  only  can  foreign  laws  affect  the  contract;s  of 
lerican  citizens :  (i)  when  they  reside  or  trade  in  a  foreign 
ntry,  and  (2)  when  the  .contract  plainly  referring  to  a  foreign 
ntry  for  its  execution  adopts  and  recognizes  the  lex  loci.^ 

Bank  of  (he  United  States  r.  Donnelly,  forced  in  the  latter  State,  though  valid  if 

c.  (U.  S,)  362 ;  Wilcox  V.  Hunt,  13  Pet.  made  there,  where  it  is  illegal  in  tb«  Slate 

>-l37S;  Van  Rehnsdyki;.  Kane,  iGall.  in  which  entered  into.    Bl ack well  r.  Web- 

:.  371;  Kinkley  v.  Marean,  3  Mason,  ster  {U.  S.,  D.  C),  29  Fed.  Kep.6i4i  s.  c, 

.  SSj  Willard  v.  Dorr.  3  Mason,  C.  C.  24  CenL  L.  J.  397. 

Popcf.  Nickerson,  iiSlory,  C.  C.  474;  Wbetberalime-notegivcn  inNewHamp- 
gera  V.  Nicolls,  3  Paine,  C.  C.  437 ;  shire  bv  a  New  Hampshire  debtor  to  a 
:h  V.  Alwood,  3  McL.  C.  C.  545;  Massachusetts  creditor  has  the  effect  of 
liuaon  V.  Crawford,  4  McL.  C.  C.  540 ;  payment  pre  tanio,  is  determinable  by  the 
idhead  11.  Noycs,  9  Mo.  j6;  Dorsey  v.  law  of  New  Hampshire.  Giliaan  f.  Ste- 
desty,  9  Mo.  157 ;  Scovillc  V.  Canficld,  yens,  63  N.  H,  341. 

ohna.  (N.  Y.)  338.  On  a  bill  ol  lading  issued  In  Ke«r  Vorb 
is  only  in  asceitaining  the  righu  and  fur  goods  to  be  delivered  in  PennsylvonU 
lilies  o(  the  parties  that  the  law  of  the  the  New  Vork  law  governs.  Brooke  v. 
t  where  the  contrict  i«  made  governs :  New  York,  L.  E.,  etc.,  R.  Co,  (Pa.),  i  Cent, 
remedy  is  EOvemed  by  the  law  of  the  Rep.  1*3.  And  the  effect  of  the  indorse- 
in.  If  the  liability  of  the  parly,  ascer-  ment  and  delivery  of  a  private  warehouse 
:d  by  the  [aw  of  the  Slate  where  it  was  receipt  for  goods  stored  in  anolher  State, 
e,  is  equitable,  it  can  be  enforced,  in  a  is  to  be  determined  by  Ihc  laws  of  the  . 
c  where  legal  and  equitable  remedies  latter  Stale.  Hallgarlcn  v.  Otdham,  135 
distinct,  only  in  equity,  notwithstand-  Mass.  1,7;  s.  c,  46  Am.  Rep.  433. 
t  might,  in  the  Stale  where  made,  have  In  Louisiana,  it  is  held,  thai  where  a 
I  enforced  at  law.  Burchard  v.  Danbar,  contract  is  entered  into  In  one  place,  10  be 
II.  4SO.  executed  in  another,  there  are  two  loci  ten- 
Alexandria  Canal  Co.  v.  Swann,  j  traefui, -~ttie /etui  cdtirali  tan/rat/ut  ind 
'.  (U.  S.)  S3.  the  iocui  solulianii ;  and  the  laws  of  the' 
Williams  c.  Carr,  So  N.  C.  tat.  farmer  govern  the  interpretation,  nature, 
nus,  an  agreement  made  in  Alabama  (o  and  validity  of  the  contract ;  those  of  the  lat. 
ler  lumber  in  Georgia,  for  the  build-  ter,  its  performance.    Kontenot  v.  Soileau, 


house  there,  is  governed  by  the  1  La.  An.  774. 

rgia  mechanics'  lien  laws,  and  the  fact  4  Pomeroy  v.  Ainsvorth,  »  Barb.  [N,  . 

ihe  contraaor  is  a  citiien  of  Alabama  V.)  1 18. 

not  prevent  him  from  invoking  ihose  Hut  it  has  been  held  that  where  a  con- 

.    Thurman  v.  Kyle,  71  Ga.  61S.    And  tract  is  made  by  a  common  carrier  in  one 

n  action   against  an  attaching  officer  State  to  transport  Roods  from  that  Stale 

-editor  for  the  conversion  of  personal  into  another,  and  ihe  goods  are  lost,  the 

■erty  attached  as  that  o(  the  seller  under  rights  of  the  parlies  are  governed  by  the 

■ntract  of  sale  which,  although  written  law  of    Ihe    Slate  in  which  the    loss  bap- 

ne  State,  was  executed,  delivered,  and  pens.     Gray  v.  Jackson,  51  N.  H.  9. 

rdcd  in  another  State,  where  the  prop-  S  Seaiight  v.  Calbraith,  4  Dall-  (U.  S.) 

was  at  the  time,  the  rights  uf  the  seller  3x5, 

,0  be  settled  by  the  law  of  such  other  A   contract   made   in  one  State  is  not 

E.      Ames  V.   M(£amber,   124   Mass.  afiecled  by  a  discharge  of  the  debtor  under 

the   insolvent  laws   of   another   Slate,   in 

contract  made  in  one  State  to  collect  which  the  debtor  resides.    That  the  law 

and  on  shares,  which  is  to  be  carried  was  in  force  when  the  contract  was  made, 

effect  in  anolher  State,  will  not  be  en-  does  not  affect  the   queition.     Cook  m, 
M6 


OntrMti.  CONFLICT  OF  LA  WS.    Of  lu  Lod  C< 

The  laws  which  subsist  at  the  time  and  place  of  the  mal 
a  contract,  if  it  Is  to  be  there  performed,  enter  into  and 
part  of  the  contract ;  and  this  is  so  whether  such  laws  a£ 
validity,  cbnstruction,  discharge,  or  enforcement,*  provide 
be  shown ;  but  if  those  laws  are  not  in  evidence,  the  coi 
apply  the  rule  of  the  law  of  the  jurisdiction.' 

The  law  of  the  country,  where  a  contract  is  made,  is  the 
the  contract,  no  matter  where  performance  is  demanded 
if  the  contract  be  discharged  by  the  lex  loci  contractus,  si 
charge  will  be  regarded  wherever  performance  is  demanded 

a.  What  deemed  the  Place  of  Contract.  —  The  questior 
law  governs  a  contract,  depends,  theoretically  at  least,  up 
intention  of  the  contracting  parties.  An  agreement  to  \ 
an  act  at  a  particular  place  is  made  with  reference  to  the 
that  place,  and  an  agreement  to  perform  an  act  without  desij 
a  place  for  performance  is  presumed  to  be  made  with  refen 
the  law  of  the  place  at  which  the  agreement  was  made ;  an 
presumptions  are  conclusive."  If  not  made  with  referenc< 
to  the  law  of  the  place  where  it  is  made,  or  of  the  place  w 
is  to  be  performed,  being  forbidden  by  both,  the  law  of  thi 
where  it  is  made  governs  as  to  its  invalidity.* 


^AHKRUPTcy."  sidcracions,  which  demand  of  e 

1  Roberts   f.   Cocke,   ^%   Gratl.   (Va.)  the  praiection  of  its  own  citizen 

^7 ;  Walker  r.  Whitehead,  i6  Wall.  (U.  the  unwarrantable  acts  of  a  forei) 

^.1  314.  Gebbard  11.  Canada  S.  Ry.  Co. 

" ■ —         -  -   -       -  —   I.  R( 


The  Scotland,  loj  U.  S- 14 ;  Champion   C.  C.  416 ;  s.  c,  1  Fed.  Rep.  387 
Thai,  a 


'.  Wilson,  64  Ga.  1S4.  L.  I.  33: ;  9  Rep.  203.     Compart 


I  lo  the  law  of  New  York;   but   (Ky.)  193;  De  Sobryo.  DcLaiat 
ine  law  of  that  Stale  must  be  put  in  evi-   &  f.  {Md.)  191. 
dence.    Champion  v.  Wilson,  64  Ga.  184.  Where  a  party's  residence  is  in  1 


3  Green  v.  Sarmiento,   Pel.   C  C.  74;  and  his  place  of  business  ii 
Williugs  V.  Consequa,  Pet.  C.  C.  301 ;  lie  presumption  is  that  his  conti 
Roy  V.  Crowninshield,  z  Mason,  C.  C.  151 ;  rather  at  his  place  uf  business  Ih 
Poe  V.  Duck,  5  Md.  I ;  Roach  v.  St.  Louis  place  of  residence.    Varick  v.  Ci. 
Type  Foundry  (Mo.|,  3  West.  Rep.  186.  Ch.  [N.  J.)    lz8.    But  the   fact 

4  Grceni'.Sanniento,Pet.C.C.74iS.c,  higher  rate  of  interest  allowed  b 
\  Wash.  C.  C.  I7j  Webster  v.  Massey,  z  of  the  place  of  the  making  of  tli 
Wash.  C.  C.  157;  Golden  v.  Prince,  3  specified  therein,  is  evidence  of  1 
Wash.  C.C.  313;  Van  Retmsdyk  f .  Kane,  lion  of  the  parties  to  contract  n 
I  Gall.  C.  C.  371 ;  Witlings  v.  Consequa,  ence  10  the  law  of  the  place  of 
Pet.  C.  C.JOi  i  Le  Roy  v.  Crowninshield,  New  England  Morlgage  Secnrii 
>Mason,CC.  iqi;  Poe  i>.  Duck,  5  Md.  1.  Vader,  z8  Fed.  Rep.  165. 

It  has  been  said  that  the  general  doctrine,  6  Andrews  v.  Pond,  13  Pet,  (U 
that  a  defence  or  discharge,  good  by  the       Thus,  where  a  contract  has  b> 

law  of  the  place  of  the  contract,  is  good  without  reference  to  the  laws  of 

everywhere,  is  subject  to  several  qualitica-  where  it  was  made,  or  to  Ihe  la' 

tions.  one  of  which  is  thai  the  discharge  or  place  of  performance,  anda  rate  ( 

defence  must  not  be  of  suiih  character  that  reserved,  forbidden  by  ibe  laws  of 

to  recognize  it  would  conflict  with  the  duty  where  the  contract  was  made,  « 

of  the  Stale  where  it  is  sought  to  be  en-  concealed  under  the  name  of  ezc 

forced  towards  its  own  citizens.  lo  recog-  order  lo  avoid  the  law  againat  1 

Dize  it.     The  laws  of  sovereignly  have  no  question  is  nol  which  law  is  lo  1 

extra-territorial  vigor,  and-are  enforced  else-  executing  the  contract,  but  whici 
64a 


CONFLICT  OF  LAWS.    «  Lm  lod  CtetrMtu. 

Where  a  contract  is  delivered,*  or  firat  becomes  a  binding  obli- 
^tion  upon  the.  parties,  is  deemed  the  place  of  contract  io\  the 
mrpose  of  distinguishing  what  law  governs,' 

Where  negotiations  for  a  contract  are  carried  on  between  two 
larties  living  in  different  States,  partly  by  mail  and  partly  through 
in  agent  of  one  of  them,  the  contract  is  made  in  tfiat  State  in 
vhich  it  first  took  effect  as  a  binding  obligatiop.' 

ide  the  fate  of  the  security  on  an  agree-  consummated  in  Kew  York.    Mack  p.  l>ee, 

lenl  which  neither  will  execute.    Unques-  13  R.  I.  193.    See  Backman  v.  Jenks,  55 

lonablr  11  must  be  the  law  of  the  titate  Darb.  (N.  Y.)  468;  Rindskopf  v.  De  Ruy- 

rhere  the  agreement  was  entered  into,  and  ter.  39  Mich.  i.    And  where  an  order  for 

he    instrument   taken   to  secure   its   per-  eoods  is  taken  by  the  agent  of  a  New  York 

srmance.    A  contract  of  this  kind  cannot  house,  from  a  buyer  in  Vermont,  and  for- 

tand  on  the  same  principles  with  btnafidt  warded  to  the  New  York  bouse,  and  the 

greements,  which  are  permltled  by  the  Ux  goods  wct<^  shipped  to  the  buyer,  who  was 

VI  conlraitui,  and  will  even  be  enforced  10  pay  the  earner's  charges,  the  contract 

here  if  the  party  is  found  within  its  juris*  Is  regarded  as  a  New  York  contract,  nol- 

liction  :  but  the  same  rule  cannot  be  aji-  wiihsianding  (he  seller   has  reserved  Ihe 

lied   to  contracts  forbidden  by  its  laws,  right  to  reject  any  order  after  its  receipt, 

nd  designed  to  evade  them.    In  such  cases  {Lngs.  ii.   I'ricst,  6;  Iowa,  311, 

he  legal  consequences  of  such  an  agree-  Where  the  residence  of  the  payee  of  a 

lent  must  be  decided  by  the  law  of  the  note,  dated  in   West  Virginia,  and  made 

ilacc   where  the    conlraci   was    made.     If  payable    to   a   resident    thereof,    doe*   not 

Old  there,  it  is  void  everywhere.    Ue  Wolf  appear,  the  note  will  be  treated  as  a  West 

.  Johnson.  10  Wheal.  ( U.  S.)  3S3  ;  Dewar  Virginia  contract.     Hefflebower  v.  Detrlck, 

.  Span,  3  Durnf.  &  E.  425.  27  W.  Va.  16      And  the   State   in  which  a 

The  mere  fact  that  a  contract  is  invalid  note  was  made  payable,  and  where  it  was 

rbcre  made,  but  valid  elaewherc,  does  nut  delivered  in  consummalion  of  a  bargain,  ii 

f  itself  aulhoTiie  the  presumption  that  its  the  place  of  contract,  though  it  was  exe- 

lerforraance  Is  to  be  abroad,  and  that  it  Is  culed  in  another  Stale.   Johnstone.  Gawtry, 

ladc   with   reference  lo  the  foreign    law,  83  Mo.  339.               . 

■vans  V.   Kitlteil,  33  Ala.  449 ,  Augusta  3  Waiaron  v.  Rilchings.  3  Daly  (N.  V.). 

ns.  Co,K.  Morton.  3  La,  An.  417.  zSSi  s.  C,  9  Abb  (N,  Y  J  Vt.  N.  S  359. 

1    Butler  V.  Myer,  17  Ind  77  A  promissory  note  n-rllten  In  Maine,  but 

S   Waldron  f.  Ritchings,  3  Daly  (N.  V.),  signed  in  Massachusetts,  by  cllliens  there, 


)  Abb,  IN.  V.)  Pr.  N.  S.  Jjo  and  then  returned  by  mail  to  the  payee 
1  nus,  wnere  the  ptaintllf,  being  in  New  Maine,  is  a  note  made  in  Maine,  and  to 
irk,  agreed  with  defendant,  the  manager    constructed  by  the  laws  thereof ;  so  wh 


in  opera  In  Philadelphia,  to  go  there  one  of  the  makers  of  such  a 
nd  make  her  dibut,  she  to  be  assured,  if  written  and  signed,  was  a  married  woman 
he  did  not  fail  in  t^ie  estimation  of  the  who  signed  It  as  surely  for  her  husband, 
lublic  and  Ihe  press,  of  an  engagement  and  by  the  laws  of  Massachusetts  she  could 
ipoii  terms  apeafied  in  the  negotiation  be-  not  thus  bind  herself  there,  Ihe  note  is  lo 
ween  the  parties,  it  was  held  that  the  con-  be  construed  by  Ihe  laws  of  Maine,  which 
racl  was  not  made  in  Neif  York,  but  in  authorize  her  lo~conlracl  for  any  lawful 
'hiladelphia,  upon  her  fulhlllng  the  test  purpose.  Bell  v.  Packard,  69  Me.  loj. 
if  success.  Waldron  v.  RltchinKSi  3  Daly  A  contract  to  indemnify  a  party  for  ad- 
NT.  v.),  iSS;   s.  c,  9  Abb.  IN,   V.)   Pr.  vances  made  in  another  Slate,  is  an  under- 

S.  359-  taking  to  replace  the  money  at  that  plac 


The  contract  of  a  travelling  agent,  which  and  is  governed  by  the  law  thereof.  La- 
eqaired  ratification  by  his  principal,  is  nusser.Barker,  3  Wheat.  (U.  S.)  lOt ;  Boyte 
iiesumed  to  have  been  made  at  the  place   v.  Zacharie,  6  Pet.  (U.  S.)  635;   York  v. 


cidtf.  Junketn 

Thus  where  B..  a  New  York  li(|uor0ealer,  advancesTin  excess  of  ihe  amount  realized 
telivered  on  steamboat  at  New  York,  by  Ihe  subsequent  sale  to  recover  back  the 
iqilprs  for  A.  in  Rhode  Island,  in  accord'   excess,  is  lo  be  regarded  as  a  contract  of 

_.-.L    _.    ._j • —  1...    1    7_   ..L,j^    .1 1 —  ivhere  the  money  was  advanced. 

\  Karker,  3  Whe«i.  (U.  S.)  101 : 
luihority  to   make  sales,   but  only  to    and  If  he  is  a  citiwn  of  thai  Siaie,  a  dis- 
orders, which  B,  tilled  or  not  as  he   charge  of  the  consignor,  under  the  insol- 
fit,  —  the  court  held  that  the  sale  was    vent  law  of  another  Stale,  will  doi  operate 
H7 
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An  instrument  for  the  payment  of  money,  executed  i 
State,  but  payable  in  another,  is  governed  by  the  law  of  th( 
of  payment.*  And  inasmuch  as  the  contract  of  a  drawe: 
pay  the  bill  upon  non-acceptance,  not  at  the  drawee's  pi 
business,  but  where  it  was  drawn,  the  drawer's  liability  is 
to  be  determined  by  the  law  of  the  place  where  the  bill  was  d 

upon  Ihe  debt.    Cook  v.   Moffat,  ;  How.  eimishable    at    the  merchant's  i 

(U.  S.)  29}.    And  where,  by  a  conliacl  in  Bush  v.  Nance,  61  Miss.  157. 
Missisaippi  between  a  parly  residing  there,       I  Warren  \:  Lynch,   j  Johns. 

and  the  agent  of  a  factor  residing  in  lx>uisi-  139;  Curtis  ?'.  Leaviit,  15  N.  Y. 

ana,  ibc  latter  is  bound  to  apply  Ihe  pro-  17  Barb.  (N.  Y.)  309;  Ralph  v.  1 

ceedsolcotlondcliveredin Mississippi  10 be  W.  &  b.  (Pa.}  igc;  Archer  t:.  Uu 

sold  in  Iduisiana  to  certain  claims  of  third  &  S.  ( Pa.)  327  ;  Wood  v.  Kelso,  z 

e  gov-  241;  Schell  2'.  Slelson  (Pi.|,  34  1 


New  York  insurance  company,  at  the  re-  Thus,  notes  made  and  dated  . 
quest  of  its  Canadian  agent.  Insured  a  mote,  but  delivered  in  New  York 
Canadian  vessel,  the  prem:iim  note  being  mem  for  goods  there  purchased, 
made  payable  in  Canada,  and  the  policy  erned  by  the  laws  of  New  York- 
delivered  there :  the  contract  was  held  to  Moffal,  5  How.  (U-  S.|  1951 
be  a  Canadian,  not  a  New  York,  contract-  Clemson,  6  McL.  C.  C.  6ll.  An 
In  rt  State  of  Pennsyivania  Ins.  Co.,  12  a  proniissorr  note  was  made  in 
Fed.  Rep.  109.  and  indorsed  by  a  party  in  Loui- 

Where  the  parties  to  a  gambling  trans  the   accommodation  of'  the   mak 

action  to  purchase  stocks,bond3,  and  gram  then  returned  to  ihcm  so  iiilorse 

in  other  Stales,  both  resided  in  one  Slate,  nois,  where  thev  subsequently  ni 

and  deliveries  were  to  be  made  in  the  State  it.  the  contract  was  held  to  be  ai 

wheretheyresided.thelawof  thaiSiatewill  coniraci.   and   ihat  the   indorscm 

govern,  in  an  action   bv  the   broker,  for  governed  by  Ihe  laws  of  that  Sta 

money  advanced.     Stewart  i>.  Schall  (Md.),  :'.  Rainig.  89  111.  azi.     It  has  b< 

3  Cent.  Rep.  509.  by  the  Iowa  supreme  court,  thai 

An  agreement  by  the   consignor  to  in<  dated  and  signed  by  one  of  its  m 

demnify  his  consignees  residing  in  another  another  State,  but  delivered  and  a 

Stale  against  liability  by  their  having  vol-  the  other  maker  and  the  surely  in 

untatily  become  security  to  release  his  ves-  governed  by  the  laws  of  that  Slat 

sel  from  attachment,  is  to  be  regarded  as  a  v.  Wills,  u  loiva,  56.     Where,  i 

contract  to  be  governed  by  the  law  of  the  lion  m  [ndiana  by  mdor^e  agains 

latter  place:  whether  their  becoming  secu.  er  on  a  note  dated  and  payable 

rily  was  authorized,  or,  being  authorized,  Ihe  maker  of  which  was  alleged 

was  subsctjuently  ratified  by  him.  Ihe   re-  iion  resident  of  Indiana,  Ihe  only 

suit   in   this  resjiccl  would  lie  the  same,  was   the   note,  the   indorsement, 

Boyle  jy.Zacharie.C  Pet.  (U.S.)  635;  Con  protest,   and  the   co'url   held   thai 

sequa  f.  Fanning,  3  Johns.  Ch.  (N.  V-)  5S7  ^  dorsement  must  be  presumed  to 

Fanning  v.  C'onsequa,  17  Johns.  (N.  Y.)  at  (he  time  and  place  of  making  1 

J  11  1  disapproving,  MarlJn  v.  Franklin,  4  and  Irath  note  and  indorsement  « 

ohns.  <N.   Y.)   125;   Scolield  v.  Dav,   20  erned  by  Ihe  law  of  Ohio;  that  I 

ohns.   (N.  V.)   1021  Adams  v.  Cordis,  S  mon    taw   must   be   presumed   to 

'ick.    (Mass.)   260;    Grant   v.   Healcy,  3  there,  and  the  note,  therefore,  m 

Sumn.   C.  C.  523,  i   L.   Rep.   113.     And  governed  by  ihe  law  merchant ;  ih 

where   A-,  residing  in   Philadelphia,  con-  ?  Indiana  Revised  Statutes,  77,  thi 

signed  goods  to  K.,  residing  in  New  S'ork,  of  Ohio  should   have   been   pleai 

and  drew  on  B.,  promising  to  pay  him  any  proved  ;    that  the  evidence  did  n 

balance  not  covered  by  the  proceeds  of  the  such  diligence  In  proceedings  agi 

goods,  and  B.  accepted  and  paid  the  bill,  maker   as    by    i    Indiana    Revisi 

which  exceeded  Ihe  amount  of  sales,  A-  utes,  636.  §  4,  is  requited  to  bind 

was  held  bound  to  reimburse  II.  in  New  dorser  of  a  note  not  payable  in  a 

York.    Woodhull  f.  Wagner,  Uald.  C.  C.  Indiana;   and,  consequently,  thai 

Z96.  dence  was  insufficient  10  sustain  1 

In   absence    of    contrary   stipulation,  a.  for  Ihe  plaintiff-    Patterson  v.  Ci 

"limiEsion   merchant's    account    for    ad-  Ind.  izS. 

ices  to  a  customer  in  another  Stale  on  S  Wood  v.  Gibbs,  35  Miss.  559. 
isignmenls  to  be  made,  is  payable  and  Where  a  draft  was  drawn  bv 
548 
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b.  Interest.  —  Interest  is  payable  according  to  the  law  of  the 
ountry  where  the  contract  is  made  and  to  be  performed,*  although 
he  rate  at  the  place  of  payment  is  lower  than  that  contracted 
or.*  And  the  fact  that  there  may  be  no  statute  prescribing  a 
ate  in  the  place  where  the  transaction  takes  place,  does  not 
irevent  the  recovery  of  interest ;  and  interest  at  a  reasonable  rate, 
nd  conforming  to  the  custom  which  obtains  in  the  community. 
a  dealings  of  the  same  character,  will  be  allowed.' 

But  if,  by  the  terms  or  nature  of  the  contract,  it  is  to  be  exe- 
uted  in  another  country,  or  it  appears  that  the  parties  had  refer* 
nee  to  the  laws  of  another  country,  then  the  rate  of  interest  is 
;overned  by  the  laws  of  that  other  country.* 

(i)  Contract  Rate. — Any  rate  of  interest  may  be  stipulated  for 
lOt  exceeding  that  allowed  by  the  place  of  performance,'  although 
he  interest  allowed  at  the  place  of  performance  be  greater  than 
hat  permitted  at  the  place  of  the  contract ;  and  the  parties  may 
tipulate  for  the  higher  interest  without  incurring  the  penalties  of 
isury.' 

Irlons  bank  upon  bankers  in  New  York  compuied  according  to  the  I>w  of  Louisi- 

ity,   parable    to   another    New   Orleans  ana.    Frierson  f.Galbnith,  ii  Lea  (Tcnn.), 

ank,  and  plTmenl   refused,  it  was  held  iza. 

lal  the  cause  of   action   arose   in   New  S  Second   Nat.  Bank  v.  Smoot,  i  Mac 

'ork.  and  this,  although  the  plaintill  bank  Ar.  (D.  C.)  371. 

i»  domiciled  in  Louisiana,  and  subject  to  And  if  the  note  be  sued  in  the  State 

ie  law!  thereof :  the  fact  tliat,  prior  to  the  where  it  was  made,  the  siipqiated  rate  of 

nit,  the  charter  of  the  drawer  bank  had,  interest  may  be  recovered.    Fisher  v.  Oti*, 

y  decree  of  a  Louisiana  court,  been  for-  3  Chand.  (Wis.)  8j. 

:itcd,  did  not  affect  the  right  of  a  creditor  >  Young  v.  Godbe,  15  Wall.  (U.  S.)  fAt. 

I  proceed  against  it,  oT  its  commissioners  4  Fannin^f.Consequa,  17  Johns.  (N.V.) 

1  liquidation,  in  New  York  as  to  prop-  jii;   reversing,  vonsequa  v.   Fanning,   3 

rty  situated  there.     Hibernia  Bankf.  La-  Johns,  Ch.  (N.  Y.)  587;  Berrien  v.  Wright, 

ombe,  2)  Hun.  (N.  Y.|  166.  !6  Barb,  (N.  Y.)  208. 

1  Cope  V.  Alden,53  Barb.  (N,  Y.)jso;  Thus  a  promissory  note,  made  in  Lower 

.  c,  37  How.  (N.  T.)  Fr.  181,41   NT  Y,  Canada,  payable  in  England,  will  bear  in. 

03;  Conscqua  v.  Fanning,  3  Johns.  Ch.  tetesi   according   to   the  law  of  EnBland. 

N.  Y.)  ^7  ;  a.  c.  lui.  Hom..  Fanning  v.  Scofield  v.  T>3.y,  zo  Johns.  (N.  Y.)  101. 

lonsequa.  17  Johns.  (N.  Y.)  511;  Hoaford  Bui  it  has  been  held  that  the  rate  of  in- 

.  Nichols,  I  Paige  Ch.  (N.  Y.)  jso;  Slew-  teresi  upon  notes  made  in  one  Stale,  for 

rlf.  Ellice,  1  Paige  Ch.  (N.  Y.)  6041  New  money  there   loaned,  payable  at  a  given 

'ork  Dry  I)ock  Co.  v.  American  Life  Ins.  bank  in  another,  is  governed,  as  to  the  rate 

iTrust  Co.,  3Sandf.  Ch.  (N.  Y.)iis;s.  c,  of  inieresi,  by  ihe  law  of  the  former  Slate. 

<i6.  nm..  Dry  Dock  Bank  v.  Amer.  Life  Bank  of  Georgia  v.  Lewin,  45  Barb.  (N.  Y.) 

ns.&T.  Co.,3  N.Y.  344;  Jacks  I'.  Nichols,  340;  First  National  Bank  i',  Morris,  1  Hun 

Sandf.  Ch.  (N.  Y.)  313;   s.  c,  5  N.  V.  JN.  Y.),  680. 

73;  Davis  v.  Garr,  6  N.  Y.  124;  Cope  v.  i  Robb  t/.  Halsey,  Tl  Smcd.  &  M.  (Miss.) 

ilden,  I  Alb,  L-J.iiJ;  s.  c,  53  Barb.  350;  146;  Andrews?'.  Pond,  13  Pel.  (U.  S,)  77; 

.anuase  n.  Barker,  3  Wheat.  (U.H,)  lOI ;  Thompson  v.  Ketcham,  4  Johns.  (N.  Y.) 

iampbell  p.  Nichols,  33  N,J.  L,(4  Vr.)  81.  iSy.  Chapman  t.  Robertson,  6  Paige  Ch. 

Where  a  mortgage  on  lands  is  executed  (N.  Y.)  627. 

1  favor  o£  non-resident,  and  there  is  nolh-  B  Andrews  v.  Pond,  13  Pet.  (U.  S.)  65; 

ig  to  show  where  it  is  made  payable,  the  DeWolf  p.  Johnson.  10  Wheat.  (U.  S.)  3^! 

ate  of  interest  is  governed  by  Ae/txi<xi  Quinee  v.  Callendct,   i  Des.  (S.  C.I  t6o: 


Ingersoll,   l   Keyes  Scofield  k.  Day.  20  Johns.  (N.  Y.j 

N-  V.J,  347;  s.  c  3  Abb.  (N.  V.)  App.  Dec.  Thompson  v.  Puwles,  2  Simons,  194;  Miller 

S-  I'.  Tiffany,   [   Wall.  (U.  S.)  298;  Fitch  v. 

Interest    on    an    acceptance    drawn    in  Remer,  S  Am.  L.  Reg.  654, 1  Kent,  Com. 

femphis  on  a  New  Orleans  firm,  10  whom  460. 
I  is  addressed  at  New  Orleans,  is  10  be       A  moneyed  corporation,  forbidden  by  it> 
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!)  Rate  after  Maturity.  —  The  rate  of  interest  to  be  a 

\  promissory  note,  after  maturity,  is  governed  by  the  / 

rtKtus.'^ 

l)  Usury. — The  lex  loci  contractus  governs  as  to  the  d 

SUIT)*  notwithstanding  the  fact  that  by  the  terms  of  the 

it  the  debt  was  to  be  secured  by  a  mortgage  on  real  pr 

nother  State," 

he  discount  in  one  State  of  a  note  made  payable  in'  a 

e,  at  an  usurious  rate  of  interest,  is  governed  by  the 

i  of  the  former  State,* 

Contracts  for  the  Loan  of  Money.  —  A  contract  for  th 
loney  is  governed  by  the  lex  loci  contractus,  though  the  1 
ired  by  a  mortgage  on  lands  in  another  State.'    Yet  a  c 

er  to  make  an;  contract  amounting  to  and  it  appears  that  the  parties  to  i 

',  may  make  a  loan  in  another  Stale,  gage  both  resided  in  one  State, 

:  rate  of  inlereii  there  lavful,  though  the   negotiations  *ere  conducted 

than  permitted  in  ihe  State  of  its  contract  made   there,  the   vatidit 

ion.    Bard  11.  Poole.  12  N.  V.  405.  mortgage   must   be   decided  accc 

e  rate  of  interest  fixed  by  the  law  oE  the  laws  of  that  State.    The  fact 

gia,  the  contract  having  been  made  land,  which  was  the  subject  of  the 

,  wilt  be  allowed  in  the  courts  of  the  is  in  another  State,  will  not  aSect 

:d  States  on  such  contracts,  although  tion.    Dolman  v.  Cook,  i  McC.  CI 

ly  exceed  the  interest  allowed  by  tRe  i;6;   Blydenburgh  v.  Cotheal,  1   1 

>f  the  State  in  which  the  court  sits.  jN.  J.)  17,  631;  Andrews  v.  Torrei 

ly  f.  Dennis,  1  Wash.  C.  C.  153.  Ch.   (N.   I.)   355;   Uhler  v.  Seni| 

a  note,  executed   in  a  Slate  wher«  £.   Gr.   (N.  J.)  38S ;  Marsh  v.  1 

«   per  cent    interest    per  annum    is  Bcas.   (N.  T.)   253.     See  infra  " 

td  by  law,  though  payable  in  a  State  And  it  has  been  held  that  a  contr 

r  only  six  per  cent  interest  is  legal,  be  in  Massachusetts,  between  a  reside 

in  the  State  where  it  was  made,  the  Sute  and  one  of  New  York,  for  tb 

latedrateof  inlerestmayberecovered.  the  latter  of  lands  in  New  York 

:r  V.  Otis,  3  Chand.  (Wis.)  S3.     But  a  emed,  as  to  the  question  of  usur 

sylvanii  court  has  said  that  a  Cali-  law  of  Massachusetts,  as  the  itx 

t  contract  to  pay  monthly  two  and  a  iradus.   Van  Scbaick  v.  Edwards, 

per  cent  interest,  and  to  compound  it,  Cas.  (N.  Y.)  3Si- 

[h  lawful  by  the  iex  loti  ceniraclui,  is       4  Pratl  v.  Adams,  7  Paige  Ch. 

nly  unconscionable,  but  deceptive,  and  6ij ;  Farmers'  &  Mechanics'^Bank 

lOt  be  enforced  in  Pennsylvania.   Sime  4  Law,  Rep.  37. 

irris,  8  Phila.  (Pa,)  84,     Compare  Ran-        If  the  maker  and  indorse/  of  a 

w.  Jones  (Pa.),  Mss,  :86o  (iigoJ.aiTd,  side  in  New  York,  where  it  h  pi 

(33I1  Hoag  V.  Dessan  (Pa.),  1  Pitts,  is  not  usurious,  because  discountet 

390.  Jersey,  at  seven  per  cent,  which 

!!;owqua  v.  Lauderbrun,  1  Wash.  C.  C.  than  the  legal  rate  of  interest  in  tl 

Evans  v.  White,  Hemp.  C.  C.  296.  Hackettstawn  Bank  v.  Rea,6  Lan: 

here  the  law  at  the  place  of  contract  455;  s.  c,  64  Barb.  (N.  Y.)  175;- 

a  general  rate  of  interest,  but  allows  618, 

:s  to  contract  for  a  special  rate,  and       S  De  Wolf  ii Johnson,  10  Whea 

have  done  so,  the  rule  of  consUuction,  367 ;  Davis  v.  CIcmson,  6  McL.  C 

wed  in  the  federal  courts,  is  to  govern  Chapf"  "    ^—'■--    --  ^ '- 

»Dntract,  and  thereafter  tl 

ed  for  cases  where  the  parties  them-  62  Ala.  518 
s  have  fixed   no  rate.      Brewster  v.       It  has  been  held  that  in  agreem 

efield.2i  How.  (U.S.)  118;  Burnhisel  loan  of  money  made  in  New  York 

rman,  21  Wall.  (U.  S.)  170;  Holden  money  advanced  thereon,  a  note 

usi  Co.,  100  U.  S.  72.  Nebraska   payable   in   New   Vorl 

Brewster  v.  Lyndes,  j  Miles  (Pa.),  1S5.  mortgage  on  lands  in  Nebraska, 

DeWolfi'.Julinson,  ID  Wheal.  (U.S.)  secure  the  debt,  the  fact  that  the 
made  artd  dated  in  Nebraska  is  im 

a  nil  for  the  foreclosure  of  a  mort-  for   the   note   was  but  an  incidei 

in  which  usury  is  set  up  as  a  defence,  agreement,  and  the  contract  was  tl 
:i50 


courts,  is  to  govern   Chappell  v.  Jardinc,  51  Corm.  64 
lafler  the  rale  pre-   v.  Price,  4  W.  Va.  4 ;  Cubbedge  v 
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ince  of  lands  to  secure  the  payment  of  the  loan,  though  ex 
n  another  State,  is  determined  by  the  laws  of  the  State 
he  lands  lie  and  the  suit  is  brpught.*  A  contract  for  the  1 
noney,  valid  by  the  laws  of  the  State  where  it  is  made, 
endered  void  by  the  usury  laws  of  another  State,  because  i 
je  repaid  in  such  other  State,  unless  it  were  a  mere  device  to 
he  usury  laws  of  such  State.' 

d.  Contracts  for  Insurance.  —  The  general  rule  is,  that  th< 
)f  the  contract  of  insurance  is  the  place  where  it  was  accep 

Where  an  insurance  policy  is  issued  from  the  office  ( 
;ompany  in  one  State  on  the  life  or  property  of  A.  in  anotht 
;ent  to  the  local  agent  in  such  other  State  for  delivery,  cont 
L  clause  that  it  is  not  binding  until  countersigned  and  del 
here  and  the  premium  paid,  the  contract  is  completed  ir 
ither  State;  and  its  validity  must  be  determined  by  the  h 
hat  State.* 

A  contract  of  insurance  made  in  one  State  upon  prope 

med  by  the  laws  of  New  York.  Sands  v.  (o  a  residenl  in  Massachusetts,  the 
Imith,  I  Neb.  loS.  See  also  Mills  r.  Wil-  b«paiilat  the  principal  office  in  Nev 
on,  SS  Pa.  St.  llS.  And  where  A.  of  is  a  contract  to  be  governed  by  the 
ndiana  borrowed  in  Indiana,  on  notes  New  Jersey,  and  not  of  NIassat 
ccurcd  by  a  mortgage  of  land  there,  money  Dfsmazes  v.  Mutual  Bencfil  Life  1 
f  a  citizen  of  New  York,  some  of  the  ^  Ins.  L.  J.  916;  s.  c,  7  Rc]).  136. 
otcs  being  made  payable  in  New  York,  Where  a  policy  of  insurance  is 
'  omc  specifying  no  place  of  payment,  in  New  York,  on  coRee,  at  to  m 
intraa  was  held  to  Dc  an  Indiana  con-  pound,  the  American  standard  of 
^   "■"""   "'  '  -.    .    ■        governs  in  estimatmg  a  loss,  not 

eign  standard,  whcic  they  differ. 
Thompson  v.  Edwards,  S5  Ind.   v.  Bowne,  t  Cain.  (N.  Y.j  30. 

4  North-weslern   Mut.  Life  Ins. 

-  7;    Con 

Ins.  Co.,  49  Md.  36 


f  the  State  boundary  decided  afterwards  f.  State  Ins.  Co..  it  Phila.  (Pa.)  351 
)  be  in  Connecticut,  the  incidents  of  the  I'.  Stale  [ns.  Co.  (Pa.)  33  Leg.  if 
lortgage  are  those  given  to  il  by  the  New   s.  C-,  3  Weekly  Notes  of  Cas 


'ark  law  ;  and  a  court  of  equity,  in  Con-       But  where  a  life  policy  w 
ecticut,  will  adapt  Hie  form  a(  relief  to    Connecticut  company  having  il 
le    circumstances,    the    relJeC    ordinarily    Harlloid,  to   a   citizen   of    Mas 


being  inapplicable.    Chappell  v.  Jar-  and  sent  to  an  agent  in  Massachusc 

ine,  ;t  Conn,  64.         '  the  latter  countersigned   and  deli' 

1  ttlinck  V.  Price,  4  W.  Va.  4.  to  the  insured  upon  receipt  of  Ihe  pi 

S  Prall  V.  Adams,  7  Paige  Ch.  (N.  V.)  il  was  held  that  the  conlract  wa* 

15.  neclicut  contract,  and  therefore  no 

1  Where  proposals  for  insurance  were  the  non-forfeiture   law  of    Massai 

irwarded    from    Massachusetts    to   New  (Stat.  1861,  c.  186),  the  countersig 

'ork,  and  there  accepted,  and  the  policy  the  agent  having  been  chiefly  intei 

icre   issued,   and   was  forwarded  to   the  proof  that  the  premiums  had  been 

impany's  agent   in   Massachusetts   to  be  him.     Whilcomb  v.  Phcenix  Mut.  I 

elivered  to  ibe  insured,  and  il  is   so  de-  Co.,  S  Repr.  641;   Smith  v.  Mutt 

vered,  the  conlract  is   governed  by   the  Ins.  Co.,  5  Fed,  Rep.  5811  s.  c.,  10 

Lws  of   New  York.    Shattuck  v.  ^IuIual  J.  iSa     And  il  has  been  held  by  th 

ife  Ins.  Co,  4  Cliff.  C.  C.  598;  «.  c.  7  of   New  York  that  a  policy  of   ins 

■!«.  L.  J.  937;  7  Rep.  171  i  Lambi-.  Bowser,  executed  in  Ihal  Slate  in  favor  of  a 

Bis*.  C.  C.  3ISI  Wriglit  v.  Sun  Mutual  though  sent  abroad  to  be  countetsi| 

IS.  Co.,  6  Am.  L.  R.  ^S;  ;  a.  c.,  23  How.  an   agent   in   a   foreign   country,  l 

L;.   S.)  4'if  and  will  not  be  affected   by  judged  of  by  the   New  York  laws 

ny   Massachusetts  statute.      Shattuek  t.  absence  of  any  proof  of   the  forei 

lut.  Life  Ins.  Co.,  4  Cliff.  C.  C.  59S.  Iluth  v.  New  York  Mut.  In*.  Co,, , 

A  policy  which  was  issued  in  New  Jer.scy  (N.  V.)  538. 
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another  State  is  not  void,  because  in  violation  of  the  laws  of  the 
latter  State. ^  And  it  is  not  an  ingredient  of  the  contract  of 
insurance  that  it  shall  be  enforced  conformably  to  the  law  of  the 
place  where  it  was  executed.* 

e.  Contracts  rdating  to  Personal  Property.  —  A  contract  entered 
into  in  one  State,  concerning  personal  property,  when  the  property 
is  situate  and  the  contract  to  be  performed  in  another  State,  must 
be  made  according  to  the  law  of  the  State  where  the  contract 
is  entered  into,  —  not  according  to  the  law  of  the  State  where  it 
is  to  be  performed.* 

A  chattel  mortgage  being  valid  in  one  State,  without  possession, 
the  title  of  the  mortgagee  cannot  be  divested  by  proceedings  in 
invitum  in  another  State,  where  a  different  rule  prevails,  to  which 
the  property  may  have  been  taken  for  a  temporary  purpose.* 

(i)  Mortgage  of  a  Vessel.  —  The  validity  of  a  chattel  mortgage 
upon  a  vessel  depends  upon  the  laws  of  the  State  in  which  it  is 
made,  and  where  the  vessel  is  registered.* 

/  Validity  of  Contract  where  made.  —  If  valid  and  binding 
where  made,  a  contract  is  valid  and  binding  everywhere ;  •  and,  if 

1  Huntley  v.  Merrill,  32  Barb.  (N.  Y.)  being  due,  is  protected  against  a  previous 
626.  hona  fide  purchaser  from   the  mortgagor, 

2  Griswold  v.  Union  Mut.  Ins.  Co.,  3  where  the  property  has  been  taken  mto 
Blatchf.  C.  C.  231.                         /      ^  another  State  and  there   sold.      Parr  v. 

8  Dacosta  «/.  t)avis,  4  Zab.  (N.  J.)  319;  Brady,  8  Vr.  (N.  J.)  201. 

Waters  v.  Cox,  2  111.  App.  (Bradw.)  129.  In  Runyon  v.  Groshon,  i  Beas.  (N.J.) 

Thus,  a  contract  made  in  Michigan  for  86,  the  owner  of  a  picture,  at  the  time  on 
the  purchase  of  a  piano,  construed  by  the  exhibition,  in  New  York,  executed  in  New 
courts' of  that  State  to  be  a  mere  bailment  Jersey  a  mortgage  on  it  as  a  securit}*  for  a 
giving  the  buyer  no  right  to  mortgage  it,  loan,  the  domicile  of  both  parties  being  in 
will  be  so  construed  by  the  courts  of  Illi-  New  Jersey.  Subsequently  the  mortgagor 
nois,'upon  the  purchaser's  removal  to  that  sold  the  picture  to  a  b<ma  fide  purchaser. 
State,  and  attempting  to  mortgage  it.  By  the  laws  of  New  York,  mort^ged  chat- 
Waters  z/.  Cox,  2  111.  App.  (Bradw.)  129.  tels  remaining  in  the  possession  of  the 

4  Martin  v.  Hil],  12  Barb.  (N.  Y.)  631.  mortgagor  is  void  as  against  subsequent 

The  supreme  court  of  the  United  States  purchasers  in  good  Jaith,  unless  filed  in 

hold  that  the  fiction  of  the  law  that  the  the  office  of  the  register,  etc    The  vendee 

domicile  of  the  owner  draws  to  it  his  per*  havine  taken  the  picture  into  New  Jersey, 

sonal  estate,  wherever  it  may  happen  to  be,  on  a  bill  filed  to  foreclose  the  mortgage, 

must  yield  whenever  it  becomes  necessary  the  court  held  that  the  mortgage  was  valid 

for  the  purpose  of  justice  to  examine  into  as  against  the  subsequent  purchaser  with* 

the  actual  situs  of  the   property :  accord-  out  notice,  as  the  possession  of  the  mort- 

ingly,  where  a  chattel  mortgage  was  exe-  gaeor  was  consistent  with  the  transaction, 

cuted  by  a  debtor  to  one  creditor  in  New  and  explained  to  the  satisfaction  of  the 

York,  on   personal    property  in    Illinois,  court. 

which  was  not  required  to  be  recorded  5  Watson  v,  Campbell,  3  Alb,  L.  J.  303. 

in  New  York,  but  was  reauired  to  be  in  A  mortgage  upon  a  British  vessel,  exe* 

Illinois,  the  mort^^age  was  Iield  invalid  as  cuted  in  a  British  province,  is  governed  by 

against  an  attachmg  creditor  of  New  York,  the  rules  of  the  common  law,  not  by  the 

Green  v.  Van   Buskirk,  7   Wall.   {U.  S.)  provisions  of  the  revised  statutes.     Fair- 

140.      See  also   Gullander  v,  Howell,  35  banks  v.  Bloomfield,  5  Duer  (N.  Y.),  434* 

N.  Y.  657.  And  the  sale  of  a  vessel,  in  Louisiana,  is 

It  has  been  held  that  the  bona  fide  pur-  povemed  by  the  civil  code  of  that  State,  not 

chaser  of  a  chattel  mortgage  at  a  mort-  By  the  general  commercial  law.     Bulkley 

gagee's  sale,  under  a  mortgage  executed  and  z/.  HonoTd,  19  How.  (U.  S.)  390;  Sturgisc. 

filed  in  New  York,  according  to  the  statutes  Honold,  19  How.  (U.  S.)  3^. 

of  that  State,  the  chattel  being  there,  and  6  Roach    v.  St.   Louis    Type   Foundry 

the  mortgagor  also  residing  there  at  the  exe-  (Mo  ),  3  West.  Rep.  186;  Dixon  v,  Blon- 

cntionof  the  mortgage,  and  the  mortgage  din  (Vt.),  2  N.  Eng.  Rep.  777;  Mather:'. 
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d  or  illegal  there,  it  is  generally  held  to  be  void  and  illegal 
^where  else;^  although,  had  the  same  contract,  been  made 
ere  suit  is  brought,  it  would  have  been  held  valid.*    But  if  a 

bit,  13  Fed.  Rep.  871:  Filch  v.  Remer,  (Tenn.)  416;   Andrews  f.  Pond,   13   Pel. 

m.  U  R.  654 1  Smith  f.  Mead,  3  Conn.  (U.  S.)  65 ;  Altshousc  v.  Ramsay,  6  whan. 

;   Medbnrj-  v.  Hopkins,  3  Conn.  47s:  (Paljji;  Blackwe1I».WeUter,23Blatchf. 

ih  V.  McUan,i4  Iowa,  329;  Whision  C.  C.  537;  Van  Rcimsdyk  <■.  Kane,  i  Gall. 

;ii)dder,  S   Martin   |La.},  95;   Andrews  C.  C.  J71 ;  McClinlick  v.  Cummins,  3  Mcl^ 

!is  Creditors,  ti  La.  4651   Hollomon  r'.  C.C.  15S:  I^  leune  Eugenie,  z  Mason,  C. 

tomon,  12  La.  An.  607:  Poe  f .  Duck,  C.  i,ta\   Carroll  v.  Nixon,  z  Miles  (Pa.), 

d.  i;  De  Sobry  i;.  De  Laislre,  z  Harr.  428;  Wardei  r.  Arell,  i  Wash.  (Va.)  zgz; 

(Md.)  193,  zzi.zzS:  Pearsallf.Dwight,  Robinson  i>.  Bland,  t  Burr.  1077 ;  Male  i*. 

ass.  88,^;  LeRoyi'.Crawninshield,2  Roberts,  3  Esp.  163  :  Burrows  f.  jemino,  1 

on,  C.  C.  151  i  King  of  Prussian,  Kuep-  Str.  732;  AfVes  v.  Hodgson,  7  T.  R.  341. 
za  Mo.  550;  Stix  V.  Matthews,  75  Mo.        A  canlract  entered  into  in  New  Vork,be- 

Houghton  V.  Page,  I  N.  H.  4Z;  Dver  tween  Philadelphia  coal  companies,  which 

unl,  5  N.  H.  401 ;  French  v.  Hall,  9  Is  in  contravention  of  the  New  York  stal- 

i.  137 ;  Smith  v.  Godfrey,  8  Foster  (N.  ute  which   makes   il   a   misdemeanor  for 


1  Noble  V.  Thompson  Oil  Co.,  79  "persons  lo  conspire  to  commit  anv  act  in- 

354 ;  Bank  of  United  Stales  i>.  Don-  jurious  to  trade  or  commerce."  will  not  be 

Pel.  (U.  S.)  361,  J7J;  Andrews^,  upheld  in  the  Pennsylvania  courts.     Morris 

3  Pel.  (U.S.)  6s;  Suydam  !■. Broad.  Run  Coal  Co.  a.  Barclay  Coal 


.    Pet.    (U.    S.)    671    Green   ».   Sar-    St.  173.     The  distinction  between  ct 

ito,PeLC.C.74i  Willinsst/.Consequa,  for  the  "protection"  of  trade,  and  those 

C.  C.  301,  3171  Ttimbey  i^.  Vignier,  whichaiem"restrain[''of  trade,  discussed. 

ng.  N.  C.  151,  139-,  s.  c,  4  Moore  &  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 

JS;  Fergussoni'.  Fyffe,8Clark4Fjnn.  68  Pa.  St.  171 

.  Xebel  V.  Tucker,  I.  R.  3  Q.  B.  77 ;  Where   w:,   residing    in    Maine,   there 

rence's  Wheaton,  179.     See  "Sale  or  made  a  contract  with  an  attorney  residing 

JORS,"iiii^a.  (1)  note  4.  in  New  York,  whereby  the  latter  was  to 

Hook  t>.  Clopton,  ii  Ark.  125;  Mc-  prosecute  W.'s  claim   in   the   New   York 

Iter  V.   Smith,   17  III.  32S ;    Titus  v.  courts  on    shares,   it   was   held  that  the 

illing,  4  Blackf.  (Ind.|'89i  McDaniel  Maine  law,  which  made  such  agreements 

hicagoA  N.  W.  Ry.  Co.,  24  [owa,4i7i  void,  covered  Ihe  case.    BlackweTl ».  Web- 

]  V.  Buckeye  Ins.  Co.,  6  Bush  (Ky.),  ster,  Z3  Blatchf.  C.  C.  537. 

,   Kennedy  r.  Cochrane,  65  Me.  5^;  A  promissory  note   made  by  a  wife  as 

iher    V.    Everharl,   3   Gill    &  J,  (Md.)  surety  for  her  husband  in  Louisiana,  where 

.    Harper   v.    Hampton,   I    Hart.  &  J.  she   resides,  although  void  by  the   taw  of 

.)  453>  6z2, 66s ;  Peatsall  v.  Dwight,  1  that  State,  can  be  enforced  against  land  in 

s.  84;  Power*  V.  Lynch,  3  Mass.  77;  Mississippi  devised  to  her  sole  and  sepa. 

er  V.  Wheaton.   j   Mass.   C09:  Grim-  rate  use,  if  she  intended  to  charve  it  with 

r  i>.  Bender,  6  Mass.  157 ;  Greenwood  Ihe  debl  created  by  the  note.     Frierson  v. 

urtis.  6  Mass.  jJsS;  Watson  v.  Bourne,  Williams,  57  Miss.  4^1. 

Jass.  337  ;  Winthrop  v.  Carleton.   12  It  has  been  questioned  whether  a  mort- 

s.  4  ;  liianchard  v.  Russell,  13  Mass.  1 ;  gage  an  land,  made  by  a  foreign  corpora- 

iliss  V.  Savage,  13  Mass.  lo;  Hull  v.  tion  having  no  power  lo  execute  a  mortgage 

Le,  13  Mass.  luittarrell  v.  Benjamin,  in   the    Stale   where   chartered,   is   good. 

ifass.  354 ;  InhabilanU  of  Medway  v.  Amerman  v.  Wiles,  9  C.  E.  Gr.  (N.  J.)  13, 

ibitants  of  Needham,  iGMass.  157;  In-  16 

lantsolWcslCambridgcr/.Inhabitanls  S  McAllister  !-.  Smith,  17  III.  328;  Titus 

j:xington,  I    Pick.  (Mass.)  506;  Ivey  ;-.  f.  Scanlling,  4  Blackf.  (Ind.|  89;  Trasher 

and.  42  Miss.  444;  Dacosta  v.  Davis,  i..  Everhart,  3  Gill  &  J.  (Md.)  Z34. 

■'.  J.  L.  (4  Zab.)  319;  Lodge  i'.  Phelps,  Vet  il  has  been   said  that   the  law  of 

Qbn.    Cas.  (N.   ¥,)    1391  Van    Schaick  New  letaey  governs  as  to  property  brought 

lldwaids,   2   John.   Cas.  (N.  Y.)  355;  into  that  State,  and  the  construction  of  con- 

ih   V.   Smith,   j   Johns.  (N.  V.)  Z35  1  tracts  made  elsewhere  for  ils  disposal.   The 

gles  V.  Keeler,  3  Johns.  (N.  V.)  263 ;  Marina.  19  Fed.  Rep.  760.    The  character 

nipsoni'.Kelcham,4  Johns.fN.  V.)  2851  and  effect  of  a  contract  made  in  one  Stale 

,  8  Johns.  (N.  V.)  1S9;  SherritI  V.  Hop-  concermng   property  there,  must   be  con- 

,  I    Cow.  (N.  Y.)   103;   Chambers  v.  str ued  by  the  laws  of  that  Slat J,  although 

rch,  14  R.  I.  39S;  s.  c,  51   Am.  Rep.  the  parties  afierwardi  remove  to  another 

,  TowTo  V.  Cassin.  I  Not.  &  McC.  (S.  Stale,  where  ihe  laws  are  diftereni.     Hollo- 

173;  Pearl  v.  Hansborough,  9  Huniph.  mon  -j.  Hollomon,  12  La.  An.  607. 
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contract  be  not  executed,  either  with  reference  to  the  law  of  the 
place  where  it  is  made,  or  where  it  is  to  be  performed,  being 
forbidden  by  both,  the  law  of  the  place  where  it  is  executed 
governs  as  to  its  invalidity.^ 

This  rule  is  said  to  be  founded  on  the  necessity  of  nations,  that 
"  the  whole  system  of  agencies,  of  purchases  and  sales,  of  natural 
credits,  and  of  transfers  of  negotiable  instruments,  rests  on  this 
foundation."  We  have  no  more  forcible  application  of  this  doc- 
trine than  in  the  subject  of  international  private  contracts;  for 
''  in  this,  as  a  general  principle,  there  seems  a  universal  consent 
of  all, courts  and  jurists,  foreign  and  domestic."  * 

A  contract  valid  in  the  State  where  it  is  made  will  be  enforced 
in  another  State,  unless  clearly  contrary  to  good  morals,  or  repug- 
nant to  the  policy  or  positive  institutions  of  the  latter  State.^ 

1  Andrews  v.  Pond,  13  Pet.  (U.S.)  6c.  A  Sunday  contract  valid  by  the  law  of 

9  Smith  V*  Mead,  3  Conn.  253;    \(ed-  the  State  where  made,  will  be  enforced  by 

bury  f .  Hopkins,  3  Conn.  472 ;  Brackett  v,  the  courts  of  another  State,  by  the  laws  of 

Norton,  4  Conn.  517;  Atwood  v.  Protec-  which  such  contract  would  be  void.   Swann 

tion  Ins.  Co.,  14  Conn.  555;  VanBuskirkr.  *v,  Swann,  21  Fed.  Rep.  299.    But  it  has 

Hartford  Ins.  Co.,  14  Conn«  583;  Thomas  been  held  that  a  contract  for  speculating  in 

V.  Beckman,  i  B.  Mon.  (Ky.)  32;  Garnier  stocks  upon  margins,  made  in  another  State 

V.  Poydras,  13  La.  177;  Chartres  v.  Cairnes,  where  thev  are  presumed  to  be  lawful,  will 

16  Martin  (La.),  i ;  Trasher  v,  Everhart,  not  be  enforced  in  New  Jersey,  where  they 

LGill  &  J.  (Md.)  234;  De  Sobry  f.  De  are  unlawful.  Flagg  ;*.  Baldwin,  3S  N.  J. 
listre,  2  Harr.  &  J.  (Md.)  193,  221,  228;  £q.  219;  s.  c,  48  Am.  Rep.  30S. 
Dunscomb  v.  Bunker,  2  Mete.  (Mass.)  8;  A  contract  made  in  one  State,  with  the 
Sessions  v.  Little,  9  N.  H.  271;  Bank  of  full  knowledge  of  the  parties  that  the  prop- 
Orange  County  V,  Colby,  12  N.  H.  520;  erty,  which  is  its  subject-matter,  is  to  be 
Crosby  v*  Berger,  3  £dw.  Ch.  (N.  Y.)  538;  used  in  another  State,  in  no  immoral  man* 
Le  Breton  v.  Miles,  8  Paige  Ch.  (N.  Y.)  201 ;  ner,  but  in  violation  of  the  positive  law  of 
In  re  Roberts  Will,  8  Pai^e  Ch.  (N.  Y.)  the  latter  State,  is  valid,  and  will  be  en- 
446,  J25 ;  Decouche  v.  Savetier,  3  John.  Ch.  forced  in  the  latter  State,  when  it  x&  not 
(N.  y.)  190;  Watson  v.  Orr,  3  Dev.  (N.  C.)  shown  that  the  parties  knew  that  such  use 
L.  161 ;  Arrington  v.  Gee,  5  Ired.  (N.  C.)  was  forbidden.  Merchants*  Bank  p.  Spald- 
L.  590;  Kneeland  J/.  Enslev,  Meigs  (Tenn.),  ing,  9  N.  Y.  (5  Seld.)  53.  Though  it  has 
620;  Bryant  v,  Edson,  8  Vt  325;  Bank  of  been  held  that  the  fact  that  an  agreement 
United  States  %k  Donnally,  8  Pet.  (U.S.)  for  the  prosecution  of  suits  for  infrmgement 
361 ;  Allshouse  v,  Ramsay,  6  Whart.  (Pa.)  of  patents  is  made  within  a  State,  where 
331;  Feaubert  v.  Turst,  Prec.  in  Ch.  207;  the  common-law  rules  against  champerty 
s.  c,  I   Bfo»  P.  C.  129*,  Dues  v*   Smith,  and  maintenance  have  4>een  abolished,  will 

iacob.  ^44;  Anstruther  v,  Adair,  2  My.  &  not  protect  it  against  the  objection  that  it 

[..5i3;Freemoultv.  Dedire,  1  P.  Wms.429.  is  void  for  champerty  or  maintenance,  if 

3  Phinney    v,    Baldwin,    16    111.    loS  ;  the  suits  contemplated  are  to  be  prosecuted 

Chewning    v,  Johnson,  c    La.   An.    678 ;  in  various  States  throughout  the  Union,  m 

Greenwood  v,  Curtis,  6  Nlass.  308,  377.  manyof  which  the  common-lawrules  prevail. 

An  Indiana  statute  provides  that  '*  notes  Greeerson  v.  Imlay,  4  Blatchf.  C.  C.  503. 
payable  to  order  or  bearer  in  a  bank  in  this  Where  a  contract  is  made  in  one  State 
State,  shall  be  negotiable  as  inlahd  bills  of  for  conveyance  of  lands  in  another,  and 
exchange,  and  the  payees  and  indorsees  such  contract  is  valid  by  the  laws  of  the 
may  recover  as  in  case  of  such  bills.**  State  where  made,  and  sanctioned  by  her 
Under  this  statute  the  Indiana  courts  hold  courts,  it  will  be  enforced  in  the  others,  al- 
that  a  note,  to  be  negotiable,  must  be  made  though  it  would  have  been  void  under  the 
payable  at  a  bank  in  Indiana;  that  the  statute  of  frauds  subseauently  passed.  Car- 
name  of  the  bank  must  be  correctly  stated  rington  v.  Brents,  i  McJL  C.  C.  167.  And  a 
in  the  note ;  and  that  a  party  is  not  estopped  parol  contract  of  sale  made  in  a  State  where 
from  denying  that  there  is  any  such  bank  the  statute  of  frauds  does  not  prevail,  may 
as  that  namra  in  his  note.  In  the  case  of  be  enforced  in  another,  by  the  laws  of  which 
a  note  executed  in  and  made  payable  in  it  would  have  been  void,  though  the  goods, 
Indiana,  the  Missouri  courts  will  apply  the  at  the  time  of  sale,  were  in  the  latter  State. 
same  rules.     Stix  v.  Matthews,  75  Mo.  96.  Allen  v,  Schuchardt,  10  Am.  L.  R-  13. 
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\  State,  by  virtue  of  its  genera)  authority,  may  act  between  its 
1  citizens  in  every  other  country ;  but  it  is  otherwise  as 
contracts  between  citizens  and  foreigners,  made  in  foreign 
intries.* 

-.  Contracts  injurious  to  a  Nation  or  its  Subjects.  —  To  this  gene- 
rule,  there  are  qualifications  or  exceptions.    Thus,  no  nation  is 

ind  to  recognize  and  enforce  any  contract  which  is  injurious 

ts  own  interests,  or  those  of  its  subjects,  out  of  deference  to 
;ign  laws." 

n   indenture   of   apprenticeship,   with  had  received,  to  the  surviving  children  of 

nancsvalidin  the  State  nhereexecuted,  the   testator,   such  an   obligation  being  a 

be  enforced  [n  the  courts  of  another  valid  one  by  the  laws  of  the  State  where  it 

e,  if  not  centra  ttnuii  mm!,  or  against  was  executed,  it  was  held  that  it  will  be 

policy  of  the  law  of  that  State.    Pctrie  enforced  by  the  courts  of  another  State. 

oorhees,  3  C.  E.  Gr.  (N,  J.)  185.  Groves  v.  Nutt,  13  La.  An.  117. 

'here  a  contract  of  guaranty  was  signed  1  Van  Reimsdyk  v.  Kane,  i  Gall.  C.  C. 

Massachusetts   by  a  married  woman,  371.                                                   , 

idled  there,  and  sent  to  Maine  by  mail.  And  a  contract  implied  by  official  rela- 

assented  to  and  acted  on  in  Maine  for  tions  in  a  foreign  Slate,  by  the  laws  of  that 

price  of  goods  sold  there,  the  law  of  Slate,  will  be  recognized  and  enforced  in 

ne,  but  not  that  of  Massachusetts,  then  Missouri,  at  the  suit  of  the  sovereign,  who 

ired  her  to  make  such  contract.    Itwas  is  the  creditor  by  force  of  such  relations. 

(0  ihat  the   contract   was  made   in  Kins  of  Prussia  r'.  Kuepper,  zi  Mo.  jja 

nc,  and  (!)  that  an  action  lay  against  When  by  the  laws  of  a  foreign  country 

[hereon  in  a  Massachusetts  court.    Mil-  where  a  contract  between  iti  citizens  was 

»  V.  Pratt,  115  Mass.  374.*  made,  the  creditor's  right  to  i)foceed  10  the 

5  between  the  maker  and  payee  of. a  cnforcerocnl  of  his  contract  is  suspended, 

eaecuted  and  payable  in  the  Slate  of  the  tribunals  of  this  country  will  give  effect 

isiana,  the  legal  effect  of  the  note  must  to  the  contract  only  according  to  such  laws. 

etermined  by  the  law  of  that  Slate  in  Camfranque  i'.  Bumcll,  I  Wash.  C.  C.  340. 

:h  it  is  regartkd  as  commercial  paper,  9  Cole  v.  Lucas,  i  La.  An.  953 ;  Mary 

ng  the  legal  character  of  a  bill  of  ea-  v.  Brown,  5  La,  An.  Jtjg :  Tatum  v.  Wright, 

ige.       Hyatt  v.  Bank  of   Kentucky.  8  7    La.    An.    358;    Groves  v.    Kult,  13  La. 

ti  (Ky-l,   191.     But  an   assignment  of  An.  117;   Hughes  v.   Klingcnder,    14  La. 

I  a  note  is  01  itself  a  contract,  by  which  An.  jZ;   Whiston   v.   Slodder,    g  Martin 

partjp  making  the  assignment  assumes  (La.),  QJ;   Trasher  v.  Everhart,  3  Gill  & 

lin  liabilities,  to  be  regulated  and  de-  j.  (McT)  Z341  De  Sobry  v.  lie  llaistre.  z 

lined  by  the  law  of  the  place  where  the  Harr.  &  J,  (Md.)   193,  jjS;  Greenwood  f. 

{nment  ii  made,  in  Ihc  absence  of  an  Curtisi,   6  Mass.   37^    379;    Blanchard   v. 

etoent  npon  bis  pari,  by  which  he  as>  Russell,  13  Mass.  I,  6;   Prentiss  v.  Savage, 

es  liabilities   treated  by  the   laws  of  13  Mass.  zo.  Z4;   Ingraham  v.  Ceyer,  13 

her  Slate  or  place.     Hyatt  v.  Bank  of  Mass.  1461  Tappan  i,.  Poor,  15  Mass.  410,   - 

tucky,SBush  (Ky.),  19;^  4zz  1  West  Cambridge:'.  Lexington,  1  Pick. 

ssuiapsit  may  be  maintained  in  Rhode  (Mass.)  506:   Hinds  v.  Kraiealle,  j}  Miss, 

nd  for  breach  of  a  contract  of  sale  there  jz  How.)  S37  ;  Smith  v.  Godfrey,  8  Foster 

e,  and  there  valid,  of  goods  in  process  (N.  H.),   3SZ;   Martin  v.   Hill,    iz   Barb. 

:ianutacture,  although  the  delivery  was  (N.  V.)  631 1  Kanaga  v.  Taylor,  7  Ohio  St. 

ike  place  in  New  York,  where  the  con-  134:   Crosby  v.  Huston,  1  Tex.  203;  An- 

1  was  invalid  by  the  New  York  statute  drews  i'.  Pond,  13  Pet.  (U.  S.)  65,  7^    Sec 

rands.     Hunt  v.  Jones,  Iz  R.  L  265.  Stoty,   Contl.   L.  §  Z44i   Huberus,  lib.  I, 

defendant  who  sets  up  infancy  as  a  til.  3.  De  Conflict,  Legu.  %  1. 

ncc  to  a  forei^  contract,  must  show  Cratitu  InUr  CommnnltatM.  —  The  en- 

rnatively  that  it  would  be  a  good  de-  forcement  by  one  nation  of  contracts  made 

e  by  the  foreign  law.    Thompson  v.  under  the  laws  of  another,  rests  on   the 

Cham,  8  Johns.  |N,  V,)  1S9.  principles  of  comity  which  cannot  be  so  far 

'here  a  daughter  under  the  will  of  her  extended  as  to  violate  the  positive  legisla- 

valid  by  the  laws  of  the  State  where  tion  of  the  nation  called  on  to  enforce  such 


at  ciecnted,  on  receiving  a  legacy  of  contracts,  and  in  no  case  should  i 
ey  and  bank  slock,  executed  an  obliga.  carried  to  such  an  extent  that  Ihc  nation 
to  carry  out  Ihc  provisions  of  the  will,  or  its  subjects  will  be  in  any  way  prejudiced 
saving  at  her  dealh,  if  she  died  witNout  thereby.  Trasher  s:  Everhart,  3  Gill  St  J. 
[,  (he  moneir  and  bank  Stock  which  she  (Md.)  2341  Pcarsall  r.  Dwight,  a  Mass.  8S, 
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h.  Contracts  founded  on  Political^  etc.^  Interpitude. — A  foreip 
contract,  arising  out  of  moral  or  political  interpitude,  will  not  be 
enforced.* 

i.  Contracts  in  Frauds  etc,^  of  the  Law  of  a  Country.  —  Contracts 
in  fraud  or  evasion  of  the  laws  of  another  country  will  not  be 
enforced.*  Thus,  if  merchandise  is  sold  in  one  place,  to  be  deliv- 
ered in  another,  where  such  sale  is  prohibited  the  contract  will 
not  be  enforced  in  the  courts  of  the  latter  country,  because  such 
contract  is  repugnant  to  the  law  and  interest  of  the  country 
making  the  prohibition.* 

(i)  Contract  for  Sale  of  Intoxicating  Liquors.  — Where  a  sale 
of  spirituous  liquors  is  valid  by  the  laws  of  the  State  where  the 
sale  is  made,  but  invalid  by  the  laws  of  the  State  where  the  goods 
are  to  be  delivered,  the  vendor  cannot,  in  the  latter  State,  recover 
the  price,  where  he  has  knowledge  that  the  vendee  intends  to  sell 
them  in  violation  of  law,  and  aids  therein.*     But  the  intent  of  the 

89;  Greenwood  v,  Curtis,  6  Mass.  378;  Hard.  85,  8a  191;  Holman  t^.  Johnson, 

Ohio  Ins.  Co.  v.  Edmondson,  5  La.  295,  Cowp.  541 ;  Biggs  s'.  Lawrence,  3  T.  R.4U; 

299-300;  Ivev  V,  Lalland,  42  Miss.  444;  Clugas  v.  Penaluna,  4  T.  R.  466;  Lignt- 

Smith  V.  Godfrey,  8  Foster  (N.  H.),  382;  foot  v.  Tenant,  i  Bos.  &  Pull.  551 ;  Planchc 

Merchants*  Bank  v,  Spalding,   12    Barb.  v.  Fletcher,  Doug.  251 ;  Lever  v.  Fletcher, 

(N.  V.)  302;  Kentucky  v,  Bossford,  6  Hill  i  Marsh.  Ins.  58^1;  La  Jeune  Eugenie,  2 

(N.  Y.),  526;   Territt  v,  Bartlett,  21  Vt.  Mason,  C.  C.  459,461;  Fothier,  Assur.  n. 

180;  Forms  v,  Cochrane,  2  Bam.  &  Cress.  58;  2  Valin,  Comm.  art.  49,  p.  127;  i  Em- 

445, 471.    For  no  nation  is  bound  to  recog-  ^ig.  Ch.  8,  §|  5,  212,  215. 

nize  or  enforce  contracts  injurious  to  its  But  it  has  been  held  that  the  sale  of  a 

own  citizens.    Ivey  v,  Lalland,  42  Miss,  lottery  ticket  in  a  State  where  such  sale  is 

444.     "The  general   comity  and  natural  not  prohibited,  to  a  resident  of  a  State 

convenience  of  nations  have  established  where  such  sale  is  illegal,  is  not  invalid, 

the  rule,  that  the  law  of  that  place  governs  and  the  contract  will  be  enforced  in  the 

in  every  thin^  respecting  the  form,  inter-  latter  State,  although  the  buying  and  sell- 

pretation,  obligation,  and  effect  of  the  con-  ing  were  contrarv  to  its  laws.    See  Mcln- 

tract,  wherever  the  authority,  rights,  and  tyre  v.  Parks,  3  Mete.  (Mass.)  207 ;  Jameson 

•  interests  of  other  States  and  their  citizens  v,  Gregory,  4  Mete.  (Ky.)  370. 

are  not  thereby  prejudiced."     Lawrence's  8  Cambioso  v.  Maffett,  2  Wash.  C  C. 

Wheaton,  179;' Huberus,  torn.  ii.  lib.  i.  tit.  98;  Greenwood  v,  Curtis,  6  Mass.  ^78; 

3,  de  Conflict.  Leg.  §  2.  Story,  Confl.  L.  §  252;  Huber.  lib.  i,  tit  3, 

1  Armstrong  v,  Toler,  11  Wheat.  (U.  S.)  De  Conflictu  Leg.  §  5. 

2j8,  260 ;  Boucher  v,  Lowson,  Cas.  Temp.  4  Banchor  v.  Mausel,  47  Me.  58 ;  Wilson 

Hard.  84,  89,  191;   Planche  v.  Fletcher,  z/.  Stratton,  47  Me.  120;  Webster f.Munger, 

Doug.  251.  8  Gray  (Mass.),  ^4 ;  Dalter  K  Laue,  13 

2  Cambioso  v.  Maffett,  2  Wash.  C.  C.  Iowa,  538;  Spaldmg  v.  Preston,  21  Vt  9; 
98;  Hannay  v.  Eve,  3  Cr.  (U.  S.)  242;  Territt  r.  Bartlett,  21  Vt.  184. 
Armstrong  v,  Toler,  11  Wheat.  (U.  S.)  Where  a  sale  of  liquor  was  made  by  a 
258 ;  Springfield  Bank  v,  Merrick,  14  Mass.  Philadelphia  firm,  to  its  agent  in  Pawtucket, 
J22;  Cannan  v,  Bryce,  3  B.  &  Al.  179;  Rhode  Island,  for  the  purpose  of  enabling 
Holman  v.  Johnson,  Cowp.  341 ;  Jaques  v,  the  defendant  to  violate  the  laws  of  Rhode 
Withy,  I  H.  Black.  65.  Compare  Pellecat  Island,  which  prohibited  the  sale  of  liquors 
V.  Angell,  2  Cromp.  M.  &  R.  311.  without  a  license,  no  recovery  can  be  had 

When  a  contract  which  violates  the  rev-  on  a  draft  for  the  price  of  the  liquors  ac- 
enue  laws  of  the  country  wh'ere  it  was  made,  cepted  by  defendant.  Weil  v.  Golden,  141 
comes  before  the  courts  of  another  country,  Mass.  3^ ;  s.  c,  2  N.  En^.  Rep.  235.  .\nd  it 
they  will  not  take  notice  of  the  foreign  rev-  has  been  said  that  an  action  cannot  be  main- 
enuelawa, —  Iveyz/.  Lalland,  42  Miss.  444, —  tained  in  New  Hampshire  to  recover  the 
and  they  will  enforce  contracts  by  the  sub-  price  of  intoxicating  liquors  sold  by  plain- 
jects  or  such  country,  made  to  evade  or  tiff  to  defendant  in  Massachusetts  (where 
defraud  the  revenue  laws  of  another  country,  sale  was  legal),  when  it  appears  that  plain- 
See  Ludlow  V,  Van  Rensselaer,  i  Johns,  tiff  Actively  aided  defendant  in  the  execution 
(N.  Y.)  94;  Boucher  z/.  Lowson,  Cas.  Temp,  of  his  purpose  to  keep  and  sell  the  same  in 
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chaser  and  the  knowledge  and  aid  of  the  vendor  must  distinctly' 

lear  to  avoid  the  sale.* 

however,  if  the  transaction  is  completed  in  one  State,  where 
sale  is  legal,  although  the  seller  knew  the  illegal  purpose  of 
buyer,  it  is  valid  and  binding,  provided  he  did  not  engage 

ively  to  promote  or  share  in  it.'    But  if  any  thing  remains  to  be 

)tion  of   law,  by  packing  it  for  trans-  i8i ;  Citlin  ti.  Be1l,i4  Carnji.  l8r   Ctanfart 

iLion  in  a  way  to  conceal  the  fact  that  Hodgson  i/.  Temple,  5  Taunt.  i3i;  Pellccat 

packages  contained  liquor.     Fbher  i*.  v.  AngeK.  i  Cromp.  M.  &  R.  311 ;  Jobn- 

i63N.  H.  514;  s,  C,  3  Ati.  Rep.  197;  son  1/.  Hudson,  11  East,  18a 

Eng.  Rep.  2'At,.  Uui  it  was  held  in  a  recent  case  that  a 

nd  wbere  the  agent  of  a  Pennsylvania  person  who  solicits  ordets  for  spirituous 

went  lo  Rhode  Island,  and  there  el-  liquors  in  New  Hampshire,  where  the  sale 

:d   a  sale  of  whiskey  by  sample   to  a  of  Ihcm  is  prohibited,  to  be  delivered  out- 

en    of    Rhode   Island,   to  whom    (he  tide  of  the  State,  having  reasonable  cause 

.key  was  sent  and  delivered,  in  a  suit  to  believe  Ihat  if  so  delivered,  they  will  be 

ight  in  Massachusetts  on  an  acceptance  transported  into  the  State  for  illegal  sale, 

n  by  the    buyer,  it  was  held  chat  the  cannot  recover  the  price  of  such  liquors  in 

'ity  of  the  transaction  was  detemiin-  the   New  Hampshire  courts,  although  (he 

. .,. .  T.i_j.  ,.,.  J  ._.  .„_■.  .  .■_■  contract  of  sale  may  have  been  lawful  In 
the  Slate  where  it  was  completed,  and  ihe 
delivery  made.     Jones  v.  Surprise  {N.  H- 


Samuel  Bowman  Distillery  C 
age  V.  Mallor 
.),    4gj  ;     Bligti   v.   James^  6  Allen   10  hold  that  mere  knowledge  on  the  pan  of 


I.  7Z4;  Savage  v.  Mallory,  4  Allen       The  later  English  cases,  h owe ve 


ss.j,  5701  Barnard  v.  Field,  46  Me.  526;  the  vendor  that  the  vendee  purchased  the 

ItlocK    V.     Workman,    15    Iowa,    3<;i ;  properly  for  an  illegal  or  immoral  purpose, 

glon  V.  Hughes,  i  Maule  &  S.  593.  vitiates  the  contract.     See  Cowan  v.  Mil- 

mcrc   knowledge  on  the  part  of  the  bourn,  L.  R.  z  Ex.  230;  Pearce  :'.  Brooks, 

■.T  (hat  (he  goods  are  to  be  used  fur  an  L.  R.  i  Ex.  213;  Taylor  v.  Chester.  L.  R. 

,al  or  an  immoral  purpose  in  another  4  Q.  U,  309. 

itry,  will  not  affect  the  validity  of  the  A  puichaee  made  in  Missouri,  at  prop- 
racl,  even  in  Ihe  courts  of  (hat  country,  erty  to  be  sold  in  Arkansas,  is  valid  in 
luel  Bowman  Distillery  Co.  v.  Nutt,  34  Arkansas,  although  the  sale  of  such  prop- 
is.  714.  Yet  it  is  said  that  "no  one  erty  is  unlawful  in  Arkansas,  if  it  is  lawful 
lid  furnish  another  with  the  means  of  in  Slissouri,  and  the  seller  is  not  actively  to 
'^gressing  the  law,  knowing  that  he  in-  participate  or  be  interested  in  the  sale  in 
led  to  make  that  use  of  them."  Light-  Arkansas.  Parson's  Uil  Co.  v.  Boyett,  44 
;'.  Tenant.  1  Bos.  &  Pull.  551 ;  Laiigton  Ark.  x^p- 

[ughes,  I  Maute  &  S.  593.     To  render  9  Fememan  t'.  Sachs,  33  Kan-  61;  s.  c, 

contract  void,  (here  must  be  some  par-  <z  Am.  Rep.  547  ;  TerrKt  t',  Bartlett,  zi 

lation  or  interest  of  the  seller  in  (he  Vt.   184;   Spalding   :'.    Preston,  zi    V(.  9 

itself:  he  must  do  something  in  further-  Mack  v.  Lee,  13  R.  L  293. 

:  of  the  buyer's  intention  (o  use  them  An  order  for  liquors  to  be  forwarded  ti 


illegal  purpose.   Kreiss  v.  Scligman,  the  buyer,  made  by  a  dealer  in  one  State 

'    {N.  Y.)  439:  Smith  V.  Godftcv,  8  on  an  t    '         ■  '      ' 

;79:  Daierv.  Earl,  3Gray  having  1 

.,   ,     .       acyi/.  Talmage,  14  N.  Y.  filled,isEov(  ,.    , 

Fcineman  v.  Sachs,  33   Kans.  621 ;  laws  of  the  State  where  filled,  and  a 


irb.  {N.  Y.)  439;  Smith  v.  Godtrcv,  8    on  an  order  taken  in  another  by  an  agent 

ler  IN.  H.).  379:  Dalerv.  Earl,  3 Gray   having  no  authority  to  make  sates,  which  is 

481;  Tracy  f.  Talmage,  14  N.  V.   filled,  is  governed,  as  to  its  validity,  by  the 


,  51  Am.  Rep.  547 1  Parson's  Oil  Co.  v.  covery  may  be  had  on  notes  given  for  the 

cit,  44  Ark.  iy>\  Lauten  v.  Rowan,  59  price,. though  the  contract  for  the  sale  and 

11.1151  Fisher  I/.  Lord,  63  N.  H.  5(4;  delivery  of  spirituous  liquors  is  a  violation 

,  3Atl.  Rep.  9Z7;  »  N.  Eng.  Rep.  285;  of    the   statute  of    the    State   where -the 

llace  ».  Lark.  11  S.  C.  576;  Tracy  v.  buyer  resides.    Backman  ;■.  Jenks,  55  Harb. 

mage,   14   N.   V-   162;    Henderson   v.  (IsT.  V.)  468 ;  Fuller  7..  Lee(,  S9  N- "■  nSj- 

ggoner,  I   Lea  (Tenn.).   133;   Rose  v.  See  also  Uuten  i-.  Rowan,  c^  N.  H.  zr  (. 
chell,  6  Colo.  102;  Sprague  k.  Rooney,       Where  a  contract  signea  m  Massachu- 

ilo.  493;  BruQSwicki'.  V^leau,  50  Juwa,  setts  for  (he  purchase  of  whiskey  clearly 

;  Michael  f.  Bacon,  49  Mo.  4741  Hub-  con(empIates  that  the  tide  shall  pass  when 

d  V.  Moore,  14  La.  An.'  591 ;  Langlon  the  whiskey  is  in  a  bonded  warehouse  in 

iugbes,  I  Maule  &  S.  tay,  Ritchie  v.  Kentucky,  the  contract  is  for  a  sale  to  be 

ith,  6  C.  B.  461  i  s.  c  i^L  I.  Rep.,  C.  made  in  Kentucky,  and  evidence  (bat  the 

);  Canaan  v.  Bryce,  3  Barn.  &  Aid.  179,  seller  had  no  license  in  Massacbosetti  U 
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done,  — as,  if  the  goods  are  sent  by  express,  the  price  to  be  collected 
by  the  carrier  on  delivering  them, — there  can  be  no  recovery.  * 

(2)  Contracts  by  Subjects  residing  Abroad.  —  Where  a  citizen  of 
a  country,  who  is  residing  abroad,  sells  to  a  citizen  of  his  own 
country  for  the  purpose  of  their  being  smuggled  into  such  country, 
he  will  not  be  allowed  to  enforce  the  contract  in  the  courts  of 
that  country,  although  the  contract  was  complete  in  the  foreign 
country,  and  might  be  enforced  in  the  like  case  of  a  foreigner.* 

j.  Contracts  which  are  Immoral^  etc.  — Contracts  which  are  im- 
moral, or  against  public  rights  or  religion,  will  not  be  enforced.* 
But,  to  come  within  the  rule,  such  contracts ,  must  not  simply  be 
contrary  to  the  statutes  of  the  country  where  they  are  sought  to 
be  enforced,  but  must  involve  moral  interpitude.* 

k.  Contracts  opposed  to  National  Policy,  — Contracts  opposed  to 
national  policy  and  institutions  will  not  be  enforced.'^ 

/.  Form,  Proof,  and  Authentication  of  Contracts,  —  The  form, 
proof,  and  authentication  of  contracts  are  governed  by  the  law 
of  the  country  where  they  are  made;*  and  this  law  must  be 

immaterial.     Sherley  v.  McCormlck,   135  Jones  v,  Randall,  Cowp.  37 ;  Appleton  9. 

Mass.  126.  Campbell,  2  Carr.  &  P.  347 ;   i  Sclwyn, 

I  State  V.  Four  Jugs   of    Intoxicating  N.  P.  tit.  "  Assumpsit,**  59,  60.    Neither 

Liquors,  58  Vt.  594 ;  s.  c,  2  Atl.  Rep.  586.  will  an}^  contracts  which  are  founded  upon 

See  Dolan  v.  Green,  1 10  Mass.  ^22.  moral   interpitude,  and  are  incompatible 

Where  a  verbal  order  for  liquors  was  with  good  order,  and  the  best  interest  of 
given  in  Michigan  to  the  agent  of  a  Wis-  society,  be  enforced.  Wolcot  v.  Walker,  7 
consin  firm  subject  to  the  approval  of  the  Ves.  i ;  Southey  v.  Sherwood,  2  Meriv. 
£rm,  and  to  the  acceptance  or  rejection  of  435,  441 ;  Lawrence  v.  Smith,  Jacob,  471, 
the  goods  on  their  arrival  in  Michigan,  it  474,  n. ;  Jones  v.  Randall,  Cowp.  37 ;  Bowrj 
«was  neld  in  an  action  on  the  contract,  that  v.  Bennet,  i  Camp.  348  ;  Jennings  v, 
the  delivery  of  the  liquors  to  a  carrier  in  Throgmorton,  Ry.  &  Moody,  251 ;  Apple- 
Wisconsin  did  not  complete  the  sale  as  a  ton  v,  Campbell,  2  Carr.  &  P.  347 ;  Smith 
Wisconsin  contract  within  the  statute  of  v,  Stotesbury,  i  W.  Black.  204;  s.  c^  2 
frauds,  and  that,  as  a  Michigan  contract.  Burr.  924 ;  Fores  v.  Johnes,  4  £sp.  97 ; 
It  was  void  under  the  prohibitory  liauor  Willis  v.  Baldwin,  Doug.  45a 
law.    Rindskopf  v.  De  Ruyter,  39  Mich.  i.  4  See    Kentucky  v.    Bassford,  6    Hill 

An  executory  contract  of  sale  of  intoxi-  (N.  Y.),  526.    . 

eating  liquors  made  in  Massachusetts,  and  5  Richardson  v.  Marine  Ins.  Co.,  6  Mass. 

completed  in  New  York,  is  not  a  sate  in  102,    iio^    112;    Greenwood  v,  Curtis,  6 

violation  of    law  within  the  meaning  of  Mass.  358 ;  Musson  v.  Fales,  16  Mass.  332 ; 

Massachusetts  Gen.  Stat.  ch.  86,  on  which  Coolidge  v,  Inglee,  13  Mass.  26;  Griswold 

the  money  paid  therefor  cai\  be  recovered  v.   Waddington,   16  Johns.  (N.  Y.)  438; 

back.    Aoberger  v.  Marrin,  102  Mass.  70;  s.  c.,  2  Wheat.  Appendix  35;  Common- 


Ely  V.  Webster,  102  Mass.  304 ;  Brocki^ay   wealth  v,  Aves,  18  Pick.  (Mass.),  193 ;  An- 
Maloney,  102  Mass.  308.  drews  v.  His  Creditors,  1 1  La.  404,  47Q ; 

9  See   Cambioso   v.  Maffett,   2  Wash.    Warrenderv.  Warrender,9BIigh,  111,112; 


C.  C.  98  ;  Wamell  v.  Reed,  5  T.  R.  599;  De  Wutzf.  Hendricks,  9  Moore,  586;  s.  c, 

Clugas  V,  Penaluna,  4  T.  R^  466;  Biggs  v,  2  Bing.  314;  Thomi>son  v,  Powles,  2  Sim. 

Lawrence,  3  T.  R.  454.  194 ;  Jones  v.  Garcia  del  Rio,  i  Turner 

3  I   Bell,  Comm.   (4th  ed.)  §  232,  pp.  &  Russ.  299;  Pattison  v.  Mills,  i  Dow.  & 

232-242.  Clark,  342 ;  Somerest  v.  Stewart,  LofiFt.  i ; 

Thus,  contracts  in  a  foreign  country  for  Rex  v,    Sommersett,  20   Howeirs    State 

illicit  cohabitation  and  prostitution  will  not  Trials,  79;  Madrazo  v.  Willes,  3  Bam.  9c 

be  enforced.    Greenwood  v.  Curtis,  6  Mass.  Aid.  353 ;  Forbes  v.  Cochrane,  2  Bam. 

179;  De  Sobry  v,  De  Laistre,  2  Harr.  &  &  Cress.  448. 

J.  (Md.)   103,    228 ;   Robinson   v.  Bland,  6  Matthews  v.  Murchison,  17  Fed.  Rep. 

2  Burr,  1084;  Walker  v.  Perkins,  3  Burr.  760;  Harman  v.  Harman,  Bald.  C.  C.  129; 

1568;  Bintiington  v.  Wallis,  4  Barn.  &  Aid.  Satterthwaite  v.  Doughty,  i  Busbee  (N.  C.)i 

650  ;  Lloyd  V.  Johnson,  i  Bos.  &  Pull.  340;  L.  314;  Warrender  v.  Warrender,  9  Bligh, 
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strictly  followed  to  entitle  the  contracts  to  be  held  valid  else- 
where.* 

««.  Nature^  Obligationy  and  Interpretation  of  Foreign  Contracts. 
— The  law  of  the  place  where  the  contract  is  made  is  to  govern 
as  to  the  nature,  the  obligation,  and  interpretation  thereof.* 

(i)  Nature.  —  Bv  the  nature  of  a  contract  is  meant  those  quali- 
ties which  properly  belong  to  it,  and  by  law  or  custom  always 
accompany  it,  or  inhere  in  it' 

(2)  Obligation,  —  By  the  obligation  of  a  contract  is  meant  the 
duty  to  perform  it.* 

(3)  Interpretation.  —  The  interpretation  of  a  contract  is  ascer- 
taining the  real  intention  of  the  parties  in  their  stipulations ;  and, 
when  the  latter  are  silent  or  uncertain,  to  ascertain  what  is  the  true 
^ense  of  the  words  used,  and  what  ought  to  be  implied  in  order 
to  give  them  their  true  and  full  effect.^  The  general  principle  is, 
that,  in  ascertaining  the  right  of  parties  to  a  controversy,  the 
law  of  the  place  where  the  right  arises  governs,  provided  it  be 


III,  T12;  Alves  V,  Hodgson,  7  T.  R.  241 ;  (N.  Y.)  439;  Trtmbey  v.  Vignjer,  6  Carr. 

Clegg  V.  Levy,  3  Campo.  166  ^  Wynne  v,  &  P.  25;  s.  c,  1  Bing.  N.  C.   Mr,  159; 

Jackson,  2  Russ.  351;  James  v.  Gather-  4  Moore  &  S.  695;    King  t/.   Harman's 

wood,  3  Dowl.  ft  Ky.  190.     See  3  Barge,  Heirs,  6  La.  607,  617;  Brown  v,  Richard- 

Comm.  on  Col.  &  For.  Law,  pL  2,  ch.  20,  son,  I ;}  Martin  (La.),  202.     CVwi/ar/ Lebel 

gP*  752-764;   Fdelix,   Conflict  des    Lois,  v.  Tucker,  L.  R.  3  Q.  B.  7^ 

levue  £trang^et  Fran9n  torn.  vii.  §§  40-51,,  8  See   Burrows  t*.  Jemino,  2  Str.  733; 


pp.  246-260 ;  Ersk.  Inst.  b.  3,  tit  2,  §§^9, 40,    Story,  Confl.  L.  f  263. 

**"  '  '  '  ^       '"'  "lunders,  12 

2  Keen, 
nond,  6 
made  in  Cuba,  to  be  stamped  according  to    Bro.  I'arl.  (by  Tomlin*s),  601 ;   Elliott  v. 


41,  pp.  JI4,  515;  2  Boullenois,  obs.  46,467;       4  See  Ogden  %*,  Saunders,  12  Wheat 
I  Hertii  Opera,  de  Collis.  Le^.  §  11,  n.  59.     (U.S.) 213;  Winchelsea 7/. Garetty, 


Our  courts  will  not  require  contracts,    293,   109;    Drummond    v,   Drummond,  6 

>.   Pari,  (by  Tom* 
the  Cuban  laws.    Skinner  v.  Tinker,  34   Minto,  6  Macfd.  16;  Melan  f.  Fitz  James, 


Barb.  (N.  Y.)  333.  1  Bos.  ft  Pull.  138;  Aymar  v,  Sheldon,  12 

1  Bank  of    Rochester  v.  Gray,  2  Hill  Wend.  (N.    V.)  419;  King  v,   Harman*s 

(N.   v.),  227;  Tickner  v.  Roberts,  11  La,  Heirs,  6  La.  607,  017;  Brown  v,  Richard- 

14;  Ogden  V,  Saunders,  12  Wheat.  (U.  S.)  son,  13  Mart  (La.)  202. 
172,   338-347  ;   Blanchard    v,  Russell,   13       It  has  been  said  that  the  obligation  of  a 

Mass.  I,  4;   Leroux  v.  Brown,  12  C.  B.  corporation  to  pay  its  bonds  executed  and 

801.  issued  in  the  Dominion  of   Canada,  but 

It  seems  that  where  goods   are  sold  in  drawn  and  payable  in  the  city  of  New  York, 

one  country  to  be  delivered  in  another,  and  cannot  be  deemed  by  our  courts  to  be  dis- 

the  laws  of  the  countries  governing  such  charged  by  virtue  of  an  act  of  parliament 

sales  are  different,  those  of  the  country  of  the  Dominion  of  Canada  authorizing 

where  the  goods  are  to  be  delivered  will  such  railroad  to  issue  new  bonds,  bearing 

govern.    See  Vidal  v,  Thompson,  11  Mart,  a  lower  rate  of  interest,  in  substitution  of 

(La.)  23-25;  Acebal  v.  Levy,  10  Bing.  376.  such  former  bonds.    Gebhard  v.  Canada 

8  Smith  V.  Mead,  1  Conn.  253 ;  De  Sobry  S.   Ry.  Co.,   i    Fed.   Rep.   087;  s.  c,  17 

r.  Dc   Laistre,  2  Harr.  &  y  (Md.)  193;  BlatcM.  C.  C.  416;  21   Alb.  L.  J.  352; 

Peck  r.  Hibbard,  26  Vt.  701;  Jacks  v,  9  Rep.  203.     But  the  supreme  court   re- 

Nicholls,  5  Barb.  (N.  Y.)  38;  Ogden  xk  versed   this  decision,   and  held  that  the 

Saunders,  12  Wheat.  (U.  S.)  213;  Harri*  Canadian  act  was  in  the  nature  of  a  dis- 

son  V,  Sterry,  5  Cr.  (U.  S.)  289 ;  Delvalle  charge  in  bankruptcy,  was  within  the  power 

V.  Flomer,  3  Camp.  Rep.  C.  C.  47 ;  Le  Roy  of    the  parliament,  and  was   binding  on 

?'.  Crowtsinshield,  2  Mason,  C.  C.  151 ;  Van  holders  of  the  bonds  everywhere.    Canada 

Reimsdyk  v,  Kane,  i  Gall.  C.  C.  371 ;  Fer-  Southern  R.  R.  Co.  v.  Gebhard,  109  U.  S. 

fttsson  V,  Fyffe,  8  Clark  &  Finn.  121,  140;  527.  , 

(arrows  tr.  Jemino,  2  Str.  733;  s.  c,  2       5  See  Prentiss  v.  Savage,  13  Mass.  2\\ 

Eq.  Gas.  Abr.  52  c ;  WincheLsea  v.  Garetty,  Chapman  v.  Robertson,  6  raige,  Ch.  (N.  V.) 

2  Keen,  29^;  Melan  t/.  Fitz  James,  i  Bos.  627,630;  Warrenderv.  Warrender,  9Bligh, 

•ft  Pall,  i^;  Aymar  r.  Sheldon,  12  Wend.  89;  s.  c,  2  Clark  ft  Finn.  488. 
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shown ;  ^  and  the  laws  of  a  place  where  a  contract  is  made,  and 
not  where  the  action  is  brought,  is  to  govern  in  enforcing  and 
expounding  the  contract,*  provided  they  are  not  repugnant  to 
the  laws  or  policy  of  the  country  where  suit  is  brought,'  unless  the 
parties  intended  otherwise,  in  view  of  its  being  executed  else- 
where.* 

1  The  Scotland,  105  U.  S.  24 ;  Champion  A  State  statute  declaring  certain  cod- 

V,  Wilson,  64  Ga.  184.  tracts  invalid  unless  recorded,  does  not 

If  a  contract  is  ambiguous,  it  must  be  apply  to  a  contract  made  in  another  State, 

determined  by  the  usages  of  the  country  where  the  laws  have   no  such  provision, 

where  it  was  made :  if  not,  and  a  contin-  Drew  v.  Smith,  59  Me.  593. 

gency  unprovided  for  occurs,  the  omission  On  a  contract  to  be  executed  in  Maryland, 

may  oe  supplied  by  the  same  usage.    Moore  but  made  and  sued  in  Pennsylvania,  tt  was 

V.  Johnston,  8  La.  An.  488.  held  that  a  sufficient  consideration  must  be 

The  lex  loci  contractus  must  control  in  expressed  on  the  face  of  the  contract  Car- 
interpreting  a  contract  made  in  a  foreign  roll  v,  Nixon,  2  Miles  (Pa.),  428. 
country.  In  the  absence  of  any  under-  It  being  the  custonrat  Canton  to  add  usage 
standing^  to  the  contrary,  a  debt  there  con*  to  other  charges  on^'the  amount  of  articles 
tracted  is  there  payable,  and  in  the  legal  sold,  and  for  which  compensation  is  de- 
currency  thereof,  oenners  7^  Clemens,  58  manded,  this  will  be  allowed  in  the  United 
Pa.  St.  24.  But  where  the  performance  of  States  on  a  Canton  contract.  Willings  v. 
a  contract  made  in  a  foreign  country  is  Consequa,  Pet  C.  C.  301. 
sought  here,  in  the  absence  of  evidence  Where  a  contract  is  made  in  one  State, 
it  must  necessarily  be  performed  in  the  for-  to  be  partly  performed  in  that  State  and 
eign  country,  the  contract  must  be  construed  partly  performed  in  other  States,  the  rule 
according  to  our  own  laws.  White  z/.  Perley,  is,  that  the  construction  of  the  contract  is  to 
15  Me.  470.  be  governed  by  the  law  of  the  place  where 

9  Fitch  V,  Remer,  8  Am.  L.  Reg.  654  ;  it  is  made.    Morgan  v.  New  Orleans,  etc., 

Brooke  v.  N.  Y.,  L.  E.,  etc.,  R.  Co.  (Pa.)  R.  R.  Co.,  2  Woods,  C.  C.  244;  Williams 

I  Cent  Rep.  125,  125;  liowenstein  v.  f.  Carr,  80  N.  C.  294.  But  where,  in  such 
Barnes,  9  Cent  L.  J.  48 ;  s.  c,  8  Rep.  326 ;  a  case,  in  the  performance  of  the  contract, 
Peake  z/.  Yeldell,  17  Ala.  636;  McDougald  conveyance  and  transfers  of  property  situ 
V,  Rutherford,  30  Ala.  253 ;  Walker  v,  ated  in  several  States  are  to  be  m2ide,  such 
Forbes,  31  Ala.  9;   Spears  v.  Shropshire,  conveyances  and  transfers  must  be  made 

II  La.  An.  559;  Barney  v,  Newcomb,  9  in  accordance  with  the  law  of  the  place 
Cush.  (Mass.)  46;  Partee  v,  Silliman,  44  where  the  particular  property  is  situated. 
Miss.  272;  Golson  v,  Ebert,  52  Mo.  260;  Morgan  v.  New  Orleans,  etc.,  R.  R.  Co.,  2 
Hodges  V.  Shuler,  24  Barb.  (N.  Y.)  68;  Wo(Ki,  C.C.  244;  Williams  v.  Carr,  80  N.C. 
Hildreth  v,  Shepard,  65  Barb.  (N.  Y.)  265 ;  294. 

Ruggles  f.  Keeler,  3  Johns.  (N.  Y.)  263;  8  Bank  of  Augusta  v.  Earle,    13  Pet 

Thompson  v,  Ketcham,  4  Johns.  (N.  Y.)  (U.  S.)  520;  Pope  v,  Nickerson,  3  Story, 

285 ;  Fanning?/.  Consequa,  17  Johns.  (N.  Y.)  C.  C.  465. 

511 ;  Cantuz;.  Bennett,  39  Tex.  303 ;  Fisher  4  Cox  v.  United  States,  6  Pet  (U.  S.) 

V.  Otis,  3  Chand.  (Wis.)  83 ;  Bell  v,  Bruen,  172 ;  Duncan  v.  United  States,  7  Pet.  (U.  S.) 

I  How.  (U.  .S.)  169;  Brabston  %».  Gibson,  435;  Caldwell  v.  Carrington*s  Heirs,  9  Pet 

?How.  (U.  S.)  277;  Cox  V,  U.  S.,  6  Pet  (U.  S.)  86;   Pope  v.  Nickerson,  3  Storj, 

U.  S.)  172;  Cox  v.  United  States,  6  I*et  C.C.474;  Willings  ».  Consequa,  Pet  C.C. 

(U.  S.)  203;  Scudderz/.  Union  Nat.  Bank,  302;  Camfranque  z^.  Bumell,  i  Wash.  C.C. 

91  U.  S.466;  Story,  Confl.  L.  §  280;  Story,  340 ;  Courtoisv.  Carpentier,  i  Wash.  C.  C. 

Bills,  147.     Compare  Pope  v,  Nickerson,  376;  Mathuson  v,  Crawford,  4  McL.  C  C 

J  Story,  C.  C.  465 ;  Payson  v.  Withers,  5  540.    A  citizen  of  Chicago  made,  with  the 

Biss.  C.  C.  269 ;  Robinson  v.  Bland,  2  Burr,  agents  of  a  line  of  British  steamers,  a  con- 

1077 ;  Story,  Conf.  i  L^  §  280.  tract  to  carry  cattle  from  Baltimore  to  Liv 

The  nature,  validity,  and  construction  of  erpool.   It  was  stipulated  that  any  questions 

a  contract,  are  determined,  both  in  the  civil  arising  should  be  determined  by  English 

and  common  law,  by  the  lex  loci  cofttracius,  law  in  England.    In  a  suit  on  this  contract 

Brooke  v.  New  York,  L.  E.,  etc.,  R.  Co.  it  was  held  that  a  federal  court  sitting  in 

(Pa.),  I  Cent  Rep.  123,  125.    But  it  is  held  Maryland  would  recognize  this  stipulation, 

that  the  law  of  New  Jersey  governs  as  to  and  would  apply  the  English  rule  of  law  to 

property  brought  into  that  State,  and  the  the  solution  of  the  question  in  controversy 

construction  of  contracts  made  elsewhere  'under  the  contract.     The  Oranmore,  24 

for  its  disposal.    The  Marina,  19  Fed.  Rep.  Fed.  Rep.  922. 
760. 
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Where  a  cause  of  action  arises  in  another  State,  the  Ux  loci 
only  applies  to  the  construction  and  effect  of  the  contract,  not  to 
the  remedy.^  The  law  to  be  applied  to  the  remedy  is  the  kx  forty 
at  the  time  such  remedy  is  sought' 

(a)  Rules  of  Interpretation.  —  If  the  full  and  entire  intention 
of  the  parties  does  not  appear  from  the  words  of  the  contract, 
and  it  can  be  interpreted  by  any  custom  or  .usage  of  the  place 
where  it  was  made,  that  should  be  done.' 

Where  an  instrument  executed  by  foreigners  in  a  foreign  coun- 
try is  free  from  obscurity,  it  will  be  construed  according  to  the 
obvious  import  of  the  words  used,  unless  there  is  proof  that, 
according  to  the  law  of  the  country  where  executed,  the  true 
interpretation  of  them  would  be  different* 

«.  Contracts  made  in  Ofte  State  to  be  performed  in  Another,  — 
Where  contracts  are  made  in  one  place,  and  to  be  performed  in 
another,  they  are  to  be  governed  by  the  law  of  the  place  of  per- 
formance as  to  validity,  nature,  obligation,  and  interpretation.' 

• 

1  Scovillet^.  Canfield,  14  Johns.  (N.  Y.)  Webb  v.  Plummer,  2  Bam.  &  Aid.  746; 
33S.  Wigglesworth  v,  Dallison,  Doug.  201, 207 ; 

2  Mathuson  r.  Crawford,  4  McL.  C.  C.  Kearney  v.  King,  2  Barn.  &  Aid.  301 ; 
uo;  Partee  xk  .Silliman,  44  Miss.  272;  Spowle  v.  Legge,  i  Bam.  &  Cresw.  16. 
Hodges  V,  Shuler,  24  Barb.  (N.  V.)  68;  4  See  Blancnard  v.  Russell,  13  Mass.  i» 
Scudder  v.  Union  Nat.  Bank, 91  U.S.  406;  4,  5;  King  of  Spain  v.  Machado,  4  Russ. 
Howenstein  v.  Barnes,  8  Rep.  326;  8.  c,  9  225.  Where  a  particular  interpretation  is 
Cent.  L.  T.  48 ;  Cox  v.  U.  S.,  6  Pet.  (U.  S.)  established,  that  must  be  followed,  for  the 
203;  Bell  V,  Bruen,  i  How.  (U.  S.)  182;  reason  that  the  courts  of  a  country  are 
Brabston  v.  Gibson,  9  How.  (U.  S.)  277 ;  presumed  to  be  the  best  expositors  of  its 
Fanning  r.  Consequa,  17  Johns.  (N.  Y.)  own  law,  as  well  as  the  terms  of  a  con- 
511 ;  Ruggles  r.  Keeler,  3  Johns.  (N.  Y.)  tract  made  in  reference  to  them.  See  Saul 
26^;  Thompson  v.  Ketcham,  4  Johns,  r.  His  Creditors,  17  Martin  (La.),  587; 
(N.  Y-)  285;  Hvde  v,  Goodnow,  3  N.  Y.  Elmendorf  v.  Taylor,  10  Wheat  (U.  S.)  * 
266;  Barney  v,  5fewcomb,  9  Cush.  (Mass.)  159. 

46;   Robinson    v.    Bland,  2  Burr.    1077;       0    Fitch  v,  Remer,  8  Am.  L.  Reg.  6^; 

Fitch  V,  Remer,  8  Am.  L.  Reg.  654.    Com-  Pittsburgh  &  St  L.  R.  R.  Co.  v.  Rothschild 

pare  Payson  v.  Withers,  5  Biss.  C.  C.  (Pa.),  4  Cent  Rep.  109.    In  re  State  of 

26q.  Pennsylvania  Ins.  Co.,  22  Fed.  Rep.  109; 

•  See  Leffingwell  v.  White,  i  Johns.  Cas.  Schell  i\  Stetson,  34  Leg.  Intel.  114;  Lewis 

(N.  Y.)    99;   Depao    v.   Humphreys,  20  v,  McCabe,  49  Conn.  141 ;   Herschfeld  v, 

Martin  (La.),  7i  8^  9»  13.  22,  24;   ^nt  v,  Dexel,  12  Ga.  582;  Dunn  v.  Welsh,  62  Ga. 

Lanve,  x  La.  An.  88 ;  Morris  v.  Eves,  1 1  241 ;  Sherman  v.  Gassett,  Q  III.  (4  Gilm.) 

Martin  (La.),  730;  Courtois  v.  Carpenter,  I  521 ;  Lewis  v,  Headley,  36  111.  433 ;  Boyd  v. 

Wash.  C.  C.  376;  Chapman  v.  Robertson,  Ellis,  11  Iowa,  97 ;  McDaniel  v.  Chicago  & 

6  Paise,  Ch.  (N.  Y.)  627,  630;  Decauche  i/.  N.  W.  R.  Co.  24  Iowa,  417;  Goddm  v. 

Savctier,  -i  John.  Ch.  (N.  Y.)  180:  Trabue  Shipley.  7  B.   Mon.  (Ky.)    w<:  Tyler  v. 


368,  372;  Pope  V.  Nickerson,  3  Stonr,  C.  C.  Mass.  77 ;  Prentiss  v.  Savage,  13  Mass.  20, 

4^4 ;  Harrison  v.  Sterry,  5  Cr.  (U.  S.)  289 ;  23,  24 ;  Denny  v.  Williams,  ^  Allen  (Mass.), 

Wilcox  V,  Hunt,  13  Pet.  (U.  S.)  378,  379;  i ;  Wooten  t/.  Miller,  15  Miss.  380;  Frazicr 

Trimbev  v.  Vignier,  i  Bing.  N.  C.  i^i,  1^9;  v,  Warfield,  9  S.  M.  &  Mar.  JMiss.)  220; 

De  La  Vega  v,  Vianna,  1  Bam.  &  Ad.  284^  Broadhead  v,  Noyes,  9  Mo.  50;  Dorsey  v. 

British  Linen  Co.  v.  Drummond,  xo  Barn.  Hardesty,  9  Mo.  157;  Thayer  v.  Elliott,  16 

&  Cres.  903;  Feaubert  v.  Teurst,   Prec.  N.  H.  104;  Howard  v,  Fletcher,  cq  N.  H. 

Ch.207;  Anstnither  t^.  Adair,  2  Mylne  &  151;    Campbell  v.  Nichols,  33  N.  J.  L. 

^  51J1  516;  Tborbura  v.  Steward,  L.  R.  (4  Vr.)  81 ;  Baeder  v,  Carnie,  44  N.  J.  L. 

3?.  C.  504;  King  of  Spain  v.  Machado,  4  208;  Irvine  v,  Barrett,  2  Grant  (Pa*ff  73; 

kuss.  225;  Cockell  V.  Gray,  3  Br.  ft  Btng.  Hyde  v,  Goodnow,  3  N.  Y.  36iS|  aisap- 

187;  Lang  V.  Gale,  I.  M.  ft  Selw.  iii;  proving,  Bowen  v.  Bradley,  9  Abb.  (K.  Y. 5 

3  C  of  L.— 36  561 
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• 

Pr.  N.    S.   w;  Scott   v,   Pilkington,   15  587;  Bernen  v,  Wright,  26  Barb.  (N.  Y.) 

Abb.  (N.  Y.)  Pr.  280;  Curtis  v.  Leavitt,  15  208.    Cartwright f.  Green.  47  Barb.  (N.  Y.) 

N.  Y.  9;  s.  c,  17  Barb.  (N.  Y.)  J09;  Pome-  9 ;  Hildreth  r.  Shepard,  6c  Barb.  (N.  Y ) 

roy  V,  Ainsworth,  22  Barb.  (N.  Y.)  118;  265;  Warren  f.  Lynch,  5  Johns.  (N.Y.)  259; 

Berrien  v,  Wright,  26  Barb.  (N.  Y.)  208;  Curtis  v.  Leavitt,   15  N.  Y.  9;  s.  c,  17 

Lee ;/.  Selteck,  32  Barb.  (N.  Y.)522;  s.  c.  Barb.  (N.  Y.)   309;  Archer  v.  Dunn,  2 

20  How.  (N.  Y.)  Pr.  275;  Cartwright  v.  Watts  &  S.  (Pa.)  ^27 ;  Wood  ».  Kelso,  27 

Green,  47   Barb.  (N.   Y.)  91 ;  Adams  v.  Pa.   St.  241 ;  Schell  z\   Stetson  (Pa.),  34 

Honnes8,62  Barb.  (N.  Y.)  263,  326;  Ken-  Leg.  Intel.  14;  Irvine  v,  Barrett,  2  Grant 

tucky  V,  Barford,  6  Hill  (N.  Y.),  526;  An-  (Pa.),  73;  Bbshby  v.  Camac,  4  Wash.  C.C. 

drewis  v,  Herriot,  4  Cow.  (N.  Y.)  510,  note;  296;  Andrews  s/.  Pond,  13  Pet.  (U.  S.)  65 

Hildreth  v.  Shepard,  65  Barb.  (N.  Y.)  26q;  Sec  also  ante  8  i»  b.  tit.  "  Interest.** 

Dickinson  r.  Edwards,  58  How.  (N.  V.)  A  letter  of  guaranty,  written  in  the  Unit- 

Pr.   24 ;  RichaI^dson  v.   Draper,   23   Hun  ed  States,  but  to  be  executed  in  England, 

(N.  Y.),  188;  Ludlow  V.  Van  Rensselaer,  i  must  be  construed  according  to  the  Uw  of 

Johns.  (N.  Y.)  94;  Thompson  v.  Ketcham,  that  country.    Bell  v.  Bruen,  i  How.  (U.  S.) 

4  Johns.  (N.  V.)  285;   Brooker  v.  Coffin,  169.    And  a  bond  for  a  certain  sum  in 


in 


[ohn.  (N.  Y.)  239;  Fanning  v,  Consequa,  a  warrant  of  attorney  to  confess  judgment 

N.  Y.)   mi;  rev     •  _  *  ■  "    "    _   .  * 

John.  Ch.  (N.  Y.)^7;  Commercial  Bank  British    sterling  money,   bat    bears  Irish 

90N.  C.  467;  K  " 


J  Johns.  (N.  Y.)  189 j^  Warren  z'  Lynch,  5  sterling  money,  to  be  paid  in  Ireland,  ifith 

J 
I 

r.  Simpson,  90  N.  C.  467 ;  Kanaga  v.  Tay*  interest.    Bushoy  v,  Camac,  4  Wash.  C.  C 

lor,  7  Ohio  St.  134;  Wood  v,  Kelso,  27  296. 
Pa.  St.  241 ;  Brown  v,  Camden  &  A.  R.  Co.,        Where  a  note  was  made  in  Jamaica,  pav- 

83  Pa.  St.  316;  Archer  v,  Dunn,  2  Watts  able  in  New  York,  the  contract  was  hcfd 

&  S.  (Pa.)  327;  McCandlish  v,  Cruger,  2  to  be  governed  by  the  laws  of  New  York. 

Bay.  (S.  C.)  377;  Fisher  v,  Otis,  3  Cnand.  Thompson  f.  Ketcham,/ 4  Johns.«(N.  Y.) 

(Wis.)  83;  &11  V.  Bruen,  i  How.  (U.S.)  285;  s.  c,  8  Johns.  (N.  Y.)  189.    But  the 

169;  Cox  V,  United  States,  6  Pet.  (U.  S.)  Nebraska  supreme  court  has  held  that  the 

172,  203;  Bank  of  United  States  v,  Don-  validity  of  a  promissory  note  made  m  Ne- 

nally,  8  Pet.  (U.  S.)  361 ;  Andrews  v.  Pond,  braska,  and  payable  in  New  York,  is  deter- 

13  ret.  (U.  S.)  65;  Scudder  v.  Union  Nat  mined  by  the  laws  of  Nebraska.    Joslin  v. 

Bank,  91  U.  S.  406;  Pritchard  v,  Norton,  Miller,  14  Neb.  91. 
106  U.  S.  124;  Armstrong  r.  Toler,  11        The  law  of  the  place  where  goods  are  to 

Wheat.  (U.  S.)  258;  Harman  c/.  Harman,  bedelivered,  according  to  a  contract  of  sale. 

Bald.  C.  C.   129;   Woodhull  v,  Wagner,  determines  their  mercantile. ooality.    Ladd 

Bald.  C.  C.  290;   Ladd  v.  Dulanv,  1  Cr.  v,  Dulany,  i  Cr.  C.  C.  583.    Bat  where  an 

C.  C.   583;    Van    Rcimsdyk  v,  Kane,  i  agent  sold  goods  to  a  person  in  Connccti- 

Gall.  C  C.  371;   Huthsing  v.  Bosquet,  3  cut,  subject  to  the  approval  of  his  princi- 

McCr.  C.  C.  J;69;   s.  c,  17  Fed.  Rep.  44.  pal,  who  resided  in  New  York,  and  the 

See   also  7   Fed.   Rep.  833;    Hidden  v,  principal  approved  the  contract,  and  the 

Davis,  3  McL.  C.  C.  276;  Oregon  &  Wash,  goods  were  delivered  in  Connecticut,  where 

Trust,  etc,  Co.  v.  Rathbun,  5  Sawy.  C.  C.  the  payment  was  expected  to  be  made  to 

32 ;  Pope  ir.  Nickerson,  3  Story,  C.  C.  465 ;  the  agent,  it  was  held  that  the  contract  was 

Bushby  t/.  Camac,  4  Wash.  C.  C.   296;  Roverned  by  the  laws  of  the  latter  State. 

Dent  V.  Smith,  L.  R.  4  Q.  B.  413 ;  Robinson  Lewis  v.  McCabe,  49  Conn.  141. 
v»  Bland,  2  Burr.  1077,  1078 ;  Don  v,  Lipp-       The  effect  of  the  indorsement  and  deliv- 

mann,  5  Clark  &  Finn,  i,  13, 19;  Fer^usson  ery,  in  one  State,  of  a  private  warehouse 

zf.  Fyffe,  8  Clark  &  Finn.  121 ;  Penmsular  receipt  for  goods  stdred  in  another  State. 

&  Oriental  Co.  v,  Shand,  ^  Moore,  P.  C.  is  to  be  determined  by  the  law  of  the  latter 

(N.  S.)  272.    Compare  Joslm  v.  Miller,  14  State.    Hallgarten  v,  Oldham,  1^5  Massi. 

Neb.  91 ;  Payson  «.  Withers,  5  Biss.  C.  C.  i ;  s.  c,  46  Am.  Rep.  433.    But  it  nas  be«n 

269.  ^  held  that,  on  a  bill  of  lading  issued  m  New 

But  where  no  place  of  performance  is  York  for  goods  in  Pennsylvania,  the  New 

designated  by  the  contract,  or  it  may  be  York  law  governs.    Brooke  v.  New  York, 

performed  anywhere,  it  must  be  referred  to  L.  E.,  etc.,  R.  Co.  (Pa.),  i  Cent-  Rep.  123. 
Hm  lex  ioci  cotUractits,    Don  t/.  Lippmann,  5       A  passenger 'contract  to  be  performed 

Clark  &  Finn,  i,  13,  19.    Thus,  where  a  in  another  State,  by  a  railroad  company 

contract  for  the  payment  of  money  is  made  incorporated  by  such  State,  is  governed  bjr 

in  one  State,  which  is  payable  in  another,  the  laws  thereof,  though  the  tiotet  be  pur* 

without  any  stipulation  as  to  interest,  the  chased  elsewhere.      Brown  v.  Camden  & 

rate  of  interest  is  to^be  governed  by  the  A.  R.  R.  Co.,  83  Pa.  St.  316.    But  when  a 

law  of  the  place  where  it  is  payable.    Pome-  contract  is  made  by  ^  common  carrier  in 

roy  V.  Ainsworth,  22  Barb.  (N.  Y.)  118;  one  State  to  transport  goods  ^from  that 

Fanning  v,  Consequa,  17  Johns.  (N.  Y.)  State  into  another,  and  the  goods  are  lost, 

511 ;  reversing  s.  c,  3  Johns.  Ch.  (N.  Y.)  the  rights  of  the  parties  are  governed  bv 
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But  the  remedy ^upon  it  will  be  governed  by  the  law  of  the  State 
in  which  a  remedy  is  sought.^  And  if,  by  the  law  of  the  place, 
where  a  remedy  is  sought  on  a  contract,  it  is  not  a  sealed  instru- 
ment, although  it  would  be  considered  as  under  seal  in  the  place 
where  it  was  made,  covenant  will  not  lie  upon  it'  Where  a  coa- 
tract  is  made  in  one  State,  and  intended  to  have  e£Eect  in  another, 
it  must  conform  to  the  laws  of  the  latter  State.' 

2.  L?x  Lcx:i  Rei  SiXiE.  —  a.  Real  Property,  —  That  all  real 
property,  and  contracts  and  instruments  affecting  the  title  thereto, 
and  immovable  property,  are  exclusively  subject  to  the  laws  of 
the  government  within  whose  territory  the  land  is  Situated,  is 
the  generally  accepted  doctrine,  both  m  America  *  and  in  Eng- 

the  law  of  the  State  in  which  the  loss  hap-  they  are  not  discharged  by  an  extension, 
pens.  Gray  v,  Jackson,  51  N.  H.  9.  the  a^ement  for  which  was  not  in  writ- 
It  has  been  neld  that  the  New  Jersey  ing,  signed  by  the  creditor.  Howard  v. 
statute  giving  a  lien  for  work  done  on  ves-  Fletcher,  ^9  N.  H.  i^i. 
sels  in  that  State,  applies  if  the  work  is  %  Broadiiead  v.  Noyts,  9  Mo.  56;  Dor- 
done  there,  although  the  contract  is  made  sey  v.  Hardesty,  9  Mo.  157. 
in  another  State.  Baeder  v.  Carnie,  44  An  instrument  in  the  form  of  a  promis- 
N.  J.  L.  208.  sory  note,  made  in  Vermont,  the  scroll 
A  purchase  of  movable  effects  in  an-  **  L.  S."  being  at  the  end  of  the  maker's 
other  Slate,  for  delivery  in  Louisiana,  to  name  (which  oy  the  laws  of  that  State,  con- 
be  paid  for  on  inspection,  evidences  a  con-  stitutes  a  seal),  and  payable  in  New  York, 
tract  to  be  executed  in  Louisiana,  and  the  is  to  be  governed  bv  the  laws  of  New  York, 
Louisiana  law  applies  as  to  the  vendor's  and  is  bat  a  simple  contraa.  Warren  v. 
pivilege  to  secure  payment  of  the  credit  Lvnch,  5  Johns.  (N.  Y.)  219 ;  Andrews  v, 
mstalments.  Mcllvaine  v.  Legare,  36  La.  Herriot,  4  Cow.  (N.  Y.)  508 ;  Ayre's  Case, 
An.  359.     Yet  it  has  been  held  that  an  6  C.  H.  Rec.  30. 

agreement  made  in  Alabama  to  deliver  8  Strieker   v.   Tinkham,   35   Ga.   176; 

lumber  in  Georgia  for  the  building  of  a  Wooten  v.  Miller,  15  Miss.  (7  Smed.&M.) 

hdbse  there,  is  governed  by  the  ueorgia  38a 

mechanics'  lien  laws ;  and  the  fact  that  tne  Thus,  it  was  held  in  a  suit  on  two  notes 
contractor  is  a  citizen  of  Alabama,  does  given  as  collateral  security  for  a  deposit 
not  prevent  him  from  invoking  those  laws,  with  a  bank  of  Illinois,  by  a  bank  ot  an- 
Thurman  v.  Kyle,  71  Ga.  628.  other  State,  of  its  notes  of  a  denomination 
A  BTew  York  corporation  executed  in  of  less  than  fiv<  dollars,  for  circulation  in 
New  York  bonds  payable  in  New  York,  Illinois,  that  although  the  arrangement  was 
secured  by  mortgage  on  its  real  estate  in  made  in  another  State,  the  law  of  Illinois, 
Sandusky,  O.,  and  also  by  a  joint  guaranty,  where  it  was  to  be  carried  out,  and  where 
executed  in  New  York  by  W.  and  others,  the  notes  were  payable,  must  govern ;  and 
These  bonds  were  sold  to  citizens  of  San-  that  it  made  no  difference  whether  the 
dusky.  W.  afterwards  made  an  assignment  foreign  bank  knew  of  the  illegality  of  the 
of  all  his  property  for  the  benefit  of  his  transaction  under  the  Illinois  mws  or  not. 
creditors,  and  died  before  the  bonds  ma-  Lewis  v.  Headley,  36  111.  433. 
tured.  A  statute  of  Ohio  provides  that,  But  it  is  held  by  some  courts  that  a  con- 
when  one  of  the  persons  indebted  on  a  tract  entered  into  m  one  State,  concerning 
joint  contract  shall  die,  his  estate  shall  be  personal  property,  when  the  property  is 
liable  therefor  as  if  the  contract  had  been  situated,  and  the  contract  to  be  performed, 
joint  and  several.  It  was  held,  (i )  that  the  in  another  State,  must  be  made  according 
construction  of  the  guaranty  and  the  liabil-  to  the  law  of  the  State  where  the  contract 
ity  of  the  parties  were  governed  by  the  laws  is  entered  into,  not  according  to  the  law  of 
ot  Ohio ;  (2)  that  the  estate  of  W.  was  lia^  the  State  where  it  is  to  be  performed.  Da- 
ble  for  the  amount  of  the  bonds  so  guar-  costa  v.  Davis,  4  Zab.  (N.  T.)  319. 
anteed  by  him.  Richardson  v.  Draper,  23  4  United  Sutes  v,  CrosSy,  7  Cr.  (U.  S.) 
Hun  (N.  Y.),  188.  115;  Clark  v.  Graham,  6  Wheat.  (U.  S.) 


1  Broadhead  v.  Noyes,  9  Mo.  56;  Dor-   577 ;  Oakey  v,  Bennett,  11  How.  (U.  S.)  33; 
f  V,  Hardesty,  9  Mo.  157.  Christian  Union  v,  Yount,  101  iJ.  S.  352; 

Thus,  it  is  said  that  to  a  suit  on  a  note   Darby  v,  Mayer,  10  Wheat.  (U.  S.)  465; 


made  and  payable  in  Vermont,  the  Ver-    McCormlck  v.  SuUivant,  10  Wheat.  (U.  S.) 
moot  law  as  to  sureties  applies,  whereby    192;  Kerr  v.  Moon,  9  Wheat.  (U.  S.)  566  { 
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land.*  And  the  title  thereto  can  be  acquired  and  lost,  and  a 
devise  thereof  made  only  in  the  manner  prescribed  by  the  law 
of  the  place  where  the  land  is  situate.' 

(i)  Distinctive  Features  of  Real  •Property.  —  Real  property  does 
not  depend  altogether  upon  the  will  ot  private  individuals,  but  is 
regardeii  as  having  certain  qualities  impressed  upon  it  by  the  laws 
of  the  country  where  it  is  situate.  These  qualities  remain  indelible, 
whatever  the  laws  of  another  State,  or  the  private  disposition  of 
its  citizens,  may  provide  to  the  contrary.  The  State  in  which 
any  real  property  is  situated  cannot  suffer  its  own  laws  to  be 
changed  by  such  laws  or  dispositions  of  foreign  States  and  citi- 
zens, without  great  confusion  and  prejudice  to  its  own  interests. 
For  this  reason  the  law  of  a  place  where  real  property  is  situ- 
ated governs  exclusively  as  to  the  tenure,  the  title,'  and  the 

Chapman  v,  Robertson,  6  Paige  Ch.  (N.  Y.)  the  principles  of  universal  jttrispmdence, 

627 ;   Harper  v,  Hampton,  i  Harr.  &  J.  as  to  the  operation  of  the  lex  locu    '^2l^ 

(Md.)  622,  687 ;  Goodwin  v,  Jones,  3  Mass.  man  v.  Soutnard,  10  Wheat.  (U.  S.)  x. 

514,  518;    Cutter  V.  Davenport,  i    Pick.  9  United  States  ».  Crosby,  7  Cr.  (U.  S.) 

(Mass.)  81, 86;  Holmes  v.  Remsen,  4  John.  115;  Clark^z/.  Graham,  6  Wheat.  (U.  S.) 

Ch.  (N.  Y.)  460,  s.  c,  20  Johns.  (N.  Y.)  J77;  Kerr  v.  Moon,  9  Wheat.  (U.  S.)  56J; 

254;  Nicholson  v,  Leavitt,  4  Sanf.  (N.  Y.)  McCormick  i/.  Sullivant,  10  Wheat  (U.^) 

276;    Hosford  V.  Nichols,   i    Paige    Ch.  192;  Darby  v.  Mayer,  10  Wheat.  (U.S.)  465; 

(N.  Y.)  220;  Blake  v,  Williams,  6  Pick.  Walts  v.  Waddle,  6  Pet.  (U.  S.)  589;  Perry 

(Mass.)  286;   Milne  v,  Moreton,  6  Binn.  Manufacturing  Co.  v.   Brown,  2  Woodb. 

Pa.)^53,4Cow.5io^  527;  Willsv.Cowper,  &  M.  C.  C.  450;  Root  v,  Brotherson,  4 

3  Ohio,  124;  Augusta  Ins.  Co.  v.  Morton,  McL.  C.  C.  230;  Yeter  v,  Fellowes,  ^2  Pa. 

3  La.  An.  418.  Sl  465 ;  Abellv.  Douglass,  4  Denio  (N.  Y.), 

1  Curtis  V,  Hutton,  14  Ves.  5^7,  541 ;  305.    And  see  Giddings  v.  Eastman,  Clarke 

Elliott  V,  Minto,  6  Madd.  16 ;  Cockerell  t/.  Ch.  (N.  Y.)  19;  Hawley  v,  James,  7  Paige 

Dickens,  3  Moore,  P.  C.  98,  131,  132;  Tul-  Ch.  (N.  V.)  213;  Mills  v,  Fogal,  4  Edw, 

loch  V.  Hartley,  i  Younge  &  C.  114;  Sill  v,  Ch.  (N.  Y.)  5^9;  Monroe  v.  Douglas,  4 

Worswick,  i  H.  Black.  605;  Hunter  v.  Potts,  Sandf.  Ch.  (N\  Y.)  126;  s.  c,  5  N.  Y.  447; 

4T.  R.  182;  Phillips  V.  rfunter,  2  H.  Black.  White  v,  Howard,  46  N.  Y.  144;  Donald- 

402;  Selkris  c*  Davies,  2  Rose,  97;  s.  c,  2  son  v,  Phillips,  18  Pa.  St.  170;  Qupman 

Dow.  230;  Coppin  V,  Coppin,  2  P.  Wms.  v.  Robertson,  6  Paige  Ch.  (N.  Y.)  627,  630; 

2^,  29^;  Brodie  v.  Barrv,  2  Ves.&  B.  130;  Potter  v,  Titcomb,.22  Me.  V)o;  Curtis  v. 

Birtwhistle  v.  Vardill,  5  Bam.  &  Cress.  438.  Hutton;  14  Ves.  537,  541 ;  Elliott  v,  Minto, 

See,  also,  2  Burge,  Comm.  on  Col.  &  For.  6  Madd.  16 ;  Birtwhistle  v,  Vardill,  5  Bam. 

Law,  pt.  2,  ch.  9,  pp.  840-870 ;  4  lb,  pt.  2,  &  Cress.  438 ;  8.  c,  9  Bligh,  32-88. 

ch-  4*  §  5*  P*  150;  lb,  ch.  ^,  n.  II,  pp.'7i.  The  disposition  of  real  estate,  whether 

217 ;  h,  ch.  12,  p.  576;  Foelix,  Conflict,  des  by  deed,  descent,  or  other  mode,  must  be 

Lois,  Revue,  Estrang.  et   Fran9.  tom.  i.  governed  by  the  laws  of  the  State  where 

§S  27-37,  pp.  216-250,307-312  (ed.  1740);  the  land  is  situated.     Pittsburg  &  St  L. 

Vattel,  b.  2,  ch.  8,  §§  too,  103;   Pothier,  R.  R.  Co.  v,  Rothschild  (Pa.),  4  Cent.  Rep. 

Coutume  d*Orl^ans,  ch.  i,§§22-24; /E/.,ch.  109.      And  though  a  person  having  the 

7,  n.  51 ;  Hertii  Opera,  tom.  i.  de  Col  I  is.  legal  title  to  land  in  one  State,  may  be 

^g-  S  4»_P*  9>  P*  125  (ed.  1737);  Bouhier,  decreed  by  a  court  of  equity  in  another 

"     16-63; 


ed.) ;  Cochin,  OEuvres,  tom.  i.  p.  545  (4to  beyond    the  Jurisdiction    of    the   court 

ed.) ;  I  Froland,  M^m.  ch.  4,  p.  49 ;  V&.,  ch.  Watkins  v,  Holman,  16  Pet.  (U.  S.)  26. 

7»  P-  155*  Liverm.  Dissert  §§  9-162,  pp.  An  inquisition  of  lunacy,  taken  in  another 

28-106;  Ersk.  Inst.  B.  ^,  tit  2,  §  40,  p.  515;  State,  confers  no  power  to  sell  the  lunatic's 

2  Bell,  Comm.  (4th  ed.),  {  1266^  p*  690;  real  estate  in  New  York,  for  his  mainten- 

Henry  on  Foreign  Law,   12,  14,   15,  /</.,  ance.     Ex  parte  Perkins,  2  Johns.  Ch. 

Appx.  169.  (N.  Y.)  124. 

The  24th  section  of  the  Act  of  Sept  24,       8  The  law  of  the  sUus  must  determine 

1789,  is  a  mere  legislative  recognition  of  what  constitutes  title  and  seisin,  and  whether 
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descent  *  of  such  property ;  •  and  a  deed  or  will  transferring  real 
property,  made  in  a  foreign  country,  or  in  another  State  of  the 
Union,  must  be  executed  in  the  form  and  with  the  formalities 
required  by  the  laws  of  the  State  where  the  land  is  situated.' 

(2)  Conveyance  of  Real  Estate,  —  All  instruments  and  contracts 
conveying-or  affecting  the  title  to  r^al  estate  must  be  executed 
in  the  form  and  with  those  solemnities  prescribed  by  the  land 
where  the  law  is  situated,  in  order  to  have  any  validity ;  *  and  such 
contracts  and  instruments  are  to  be  construed  and  given  effect  to 
by  the  law  of  the  situs.^ 

a  covenant  of  title  and  seisin  be  broken,  settled  rule  in  America,  that  any  title  or 

Kline  v.  Sejour,  4  La.  An.  128.  interest  in  land   or  in  other  immovables, 

1  Birtwhistte    v,    Vardill,    5    Bam.    &  can  only  be  acquired  or  lost  agreeably  to 

Cress.  458.    But  see  s.  c.,  in  9  Bligh,  32-  the  law  of  the  place  where  the  same  is  sit- 

88;  2  Clark  &  Finn.  571.  uated.    See  Wills  v,  Cowper,  2  Ohio  St. 

Where  lands  of  an  infant  in  another  124;  Cutter  t/.  Davenport,  i  Pick.  (Mass.) 

State  are  sold  by  partition  proceedings  81;  Hosford v. Nichols,!  Paige  Ch.  (N.Y.) 

there,  if  by  the  law  of  that  State  the  pro-  220;  Goddard  v.  Sawyer,  9  Allen  (Mass.), 

ceeds  are  considered  personal  estate,  thev  78;  Houston  v.  Howland,7  Gill  &  J.  (Md.l 

will  pass  as  such  in  another  State,  although  4S0;  Osborn  v.  Adams,  18  Pick.  (Mass.) 

the  infant  is  a  resident  in  such  other  State.  245;  Rabun  v.  Rabun,  15  La.  An.  471. 

Oberle  v.  Lerch,  3  C.  £.  Gr.  (N.  J.)  346^  The  same  doctrine  prevails  in  £ngland« 

57c.  also.      See  Warrender   v,  Warrender,  o 

i  Lawrence's  Wheat,  164, 166;  Huberus,  Bligh,  127,  128;  Robinson  v.  Bland,  i  W. 

I,  iv.  L  ^  de  Confl.  Lejj.  §  15.  Black.  259;  s.  c,  on  re-agreement,  2  Burr. 

3  United  States'Z'.  Crosby,  7  Cr.  (U.  S.)  1079;  Scott  v,  AUnutt,  2  Dow.  &  Clark, 
115;  Robinson  v.  Campbell,  3  Wheat.  (U.  404;  Selkrig  v,  Davies,  2  Dow.  230,  250; 
S.)  212.  temingham  v,  Herbert,  1   Tamlyn,  103; 

**  No  one  maintains  that  a  form  expressly  Elliott  v,  Minto,  6  Madd.  16;  Winchelsea 
imposed  as  an  exclusive  one  by  the /rjrjiyiMj  v.  Garetty,  2  Keen,  293,  309,310;  Drum- 
can  even  be  dispensed  with.'*  Westlake,  mond  v,  Drummond,  6  Bro.  Pari.  C.  (by 
Priv.  Int.  L.  {  87.  Towlins)  601;  2  Dwarris  on  Statut.  648; 

Bat  this  application  of  the  rule  is  said  £rsk.  Inst.  b.  3,  tit.  9,  §  4;  /</.,  §§  40^ 
to  be  peculiar  tp  American  and  British  41,  p.  515;  Henry,  For.  Law,  pp.  12-15; 
laws,  and  that,  **  according  to  the  interna-  3  Burge,  Comm.  on  Col.  &  For.  Law,  pt. 
tional  jurisprudence  recognized  among  the  2,  ch.  9,  pp.  863-870;  /i/.,  ch.  20,  pp.  751, 
different  nations  of  the  European  conti-  752 ;  2  Kames,  E^.  b.  3,  ch.  2,  {  2 ;  Fer- 
nent,  a  deed  or  will,  executed  according  to  guson.  Mar.  &  Div.  401 ;  2  Bell,  Comm. 
the  laws  of  the  place  where  it  is  made,  is  pp.  7, 8  (4th  ed.) ;  /</.,  }  1266,  p.  69a 
valid;  not  only  as  to  personal  but  as  to  6  Cantu  v,  Bennett,  39  Tex.  303;  War- 
real  property,  wherever  situated ;  provided  render  v.  Warrender,  9  Bligh,  127,  128; 
the  property  is  allowed  by  the  lex  loci  ret  2  Dwarris  on  Statut.  645 ;  Story,  Confl.  L. 
siia  to  be  alienated  by  deed  or  will ;  and  {{  7co  d,  364. 

those  cases  excepted,  where  that  law  pre-        When  a  contract  is  made  in  one  State 

scribes  as  to  instruments  for  the  transfer  of  for  the  purchase  of  land  lying  in  another, 

real  property,  particular  forms,  which  can  and  the  money  is  to  be  paid  in  the  State  in 

only  oe  observed  in  the  place  where  it  is  which  the  contract  is  made,  the  lex  rei  sita 

situated,  such  as  the  registry  of  a  deed  will  govern  as  to  the  title  to  the  land,  and 

on  the  probate  of  a  will.*'      Lawrence's  i\it  lex  loci  contractus^  as  to  the  effect  of  a 

Wheaton,  165 ;  F6elix,  Droit  Intern.  Priv^,  failure  of  consideration.    Glenn  v.  Thistle, 

{  52 ;  Hoberus,  i,  iv.  tit.  3,  de  Confl.  Leg.  23  Miss.  42. 
{  1 5.  When  a  husband  and  wife  in  one  State 

However,  the  French  law,  by  requiring  enter  into  a  contract  transferring  land  in 

every  act,  in  reference  to  the  transfer  inter-  another  from  the  husband  to  the  wife,  the 

vivos  of  real  property,  of  rights  susceptible  effect  of  such  contract  on  the  land  is  gov- 

of  hypothecation,  to  be  inscribed  at  a  par-  emed  by  the  laws  of  the  State  in  which 

ticular  place,  prevents  the  operation  of  a  the  land  is  situated.    Kelly  v.  Davis,  28 

transfer  made  elsewhere,  according  to  the  La.  An.  773.    Any  marriage  contract  exe* 

laws  of  the  place  where  made.     Tripier,  cuted  in  one  country  will  not  operate  upon 

Codes  Francois,  16,  18.  real  estate  situate  in  another.    Ordronaux 

4  It  has  been  declared  to  be  the  well-  v.  Rey,  2  Sandf.  Ch.  (N.Y.)  33.    The  same 
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(rt)  Nature  and  Extent  of  Interest  transferred.  —  The  lex  loci  rei 
sita  governs  the  nature  and  extent  of  the  interest  in  real  estate, 
or  immovables,  to  be  disposed  of  by  a  conveyance  made  according 
to  such  laws.^ 

(*)  Capacity  to  take  Real  Estate,  —  It  is  a  general  principle  that 
a  person,  natural  or  artificial,  must  have  a  capacity  to  take,  accord- 
ing to  the  law  of  the  situs^  otherwise  he  will  be  excluded  from  all 
ownership.* 

{c)  Estates  acquired  by  Operation  of  Law,  —  Independent  of  any 
contract,  express  or  implied,  no  estate  can  be  acquired  by  opera- 
tion of  law  in  any  other  tnanner,  or  to  any  other  extent,  or  by  any 
other  means,  than  those  prescribed  by  the  lex  loci  rei  sita,^ 

is  true  of  mutual  gifts  or  donations  between  9  Mass.  163 ;  Buchanan  v,  Deshon,  i  Harr. 

husband  and  wife.    Story,  Confl.  L.§Si43-  &  !•  (Md.)  280;  and  if  by  the  law  of  the 

159,  453;  Liverm.  Dissert.  §§   181,  182,  situs  an  alien  may  take  and  hold  lands 

pp.  114,  tiQ.  either  by  purchase,  succession,  or  devise, 

1  Waterhouse  v,  Stansfield,  9  Hare,  234 ;  title  in  him  will  be  valid  whatever  may  be 

s.  c,  12  Eng.  L.  &  Eq.  206,  13  Id,  465.  the  law  of  his  domicile.    Story,  Conn.  L. 

Where  restrictions  are  imposed  by  the  §  410,  p.  541. 
lex  loci  rei  sita  upon  the  devise  or  transfer        If  a  person  is  by  the  law  of  the  situs^ 

of  real  estate,  suchrest  rictions  will  be  ope-  for  any  reason,  siich  as  infancy  or  coverture, 

rative  without  regard  to  the  place  where  incapable  of  transferring  immovable  prop- 

the  will  or  the  deed  is  made.    See  Attor-  erty,  any  transfer  by  such  person  wUl  be 

ney-General  v.  Mill,  2  Dow.  &  Clark,  393 ;  invalid,  although  no  such  personal  inc^a- 

s.  c,  3  Russ.  328.  city  may  exist  under  the  hiw  of  the  domicile, 

9  Thus,  whether  a  foreign  corporation  and  vice  versa.    See  Stful  v.  His  Creditors, 

can  take  and  hold  lands  in  a  State,  is  to  be  17  Martin  (La.)t  569,  ^97. 
determined  by  the  lex  loci  rei  sita.    Boyce        Foreign  and  Contmental  jurists  gener- 

V,  St.  Louis,  29  Barb»  (N.Y.)  650;  s.  c,  18  ally,  but  not  universally,   hold   that  the 

How.  (N.Y.)   Pr.   125.    See  Santa  Clara  question  of  legitimacy  or  illegitimacy,  as 

Female  Academy  t'.  Sullivan,  116  111.  375;  well   as  the  capacity  to  dispose  of  real 

s.  c,  4  West  Rep.  114;  Barnes  v.  Suddard,  estate,  is  to  be  determined  exclusively  bj 

117  111.  237 ;  s.  c,  4  West.  Rep.  134.  the  law  of  the  domicile  of  origin;  and  if 

It  is  held  that  a  bastard,  although  legit-  by  the  law  of  the  country  where  a  bastard 

imated  bv  the  law  of  another  State,  does  was  born,  such  bastard  is  legitimated  by 

not  thereby  acquire  the  right  of  inheriting  in  the  subsequent  marriage  of  his  parents 

Pennsylvania.  Smiths. Derr,  34  Pa.  St.  126.  there,  he  ought  everywhere  to  be  regarded 

But  in  Scott  V.  Key.,  1 1  La.  An.  232,  it  as  legitimate ;  and  vtce  versa.    See  Livenn. 

was  held  that  a  statute  of  one  State,  legit-  Dissert.  §  44,  p.  48;  §§  47>.48f  P-  50;  f  50» 

imating  a  person  residing  in  that  State,  p.   52;  §§  ^9-62,  pp.    58-60;    I   Borge, 

was  a  "  real  statute,'*  and  made  him  so  far  Comm.  on  Col.  &  For.  Law,  pt.  I.  ch.  3, 

legitimate  in  another  that  he  could  inherit  pp.  101-106;  Boullenois,  obs.4,  pp.  57,62- 

real  property  situated  in  such  other  State.  64;  Id.^  obs.  5,  p.  102;  /</.,  obs.  12,  p.  17  s; 

The  same  doctrine  prevails  in  England.  /</.,  obs.  13,  p.  183;  /</n  obs.  23,  p. 499;  Ar., 

See  Shedden  v,  Patrick,  4  Wits.  &  Shaw,  obs.  28,  pp.  ^00, 70^,  720;  Id,^  QuesLMixt 

•     •  *         "    Ti.  &  Cr.  444;  in  3  p.  •  •     •  '  -   ••>-   -    -•-   -   »- 

31ieh,  474,  475,  487;  tr 

...  y  -—©..,  J.,  J-,  /j»  70,  80;  the  Strath-  3,,  y, . , — j,  .^  ^ 

more  Peerage  Case,  o  Bligh,  51 ;  Munro  v,  J.  Voet,  Comm.  ad.  Pand.  liK  i,  tit.  4,  n.  I, 

Saunders,  o  Bligh,  4&;  Dalrymple  t'.  Dal-  p.  40;  Bouhier,  Cout.  de  Boun.  Ch.  24, 

rymple,  2  Hagg.  Consist.  54,  59;  s.  c,  9  §§  122,  123,  p.  481;  Hertii,  de  Collis.  Leg. 

Blign,  cited  4^,  46;   and  in  some  of  the  torn,  i,  |  4,  n.  15,  p.  184  (ed.  1716);  Fro- 

States  of  the  Union.    See  Story,  Confl.  L.  land,  Mem.  Ch.  5»  §  4«  p.  89  (ed.   1716); 

1^  93,  n.  3 ;  also,  Burge,  Comm.  on  Col.  &  /</.,  ch.  7,  §  2,  p.  156;  Roudenburg,  de  Dis. 

For.  Law,  ch.  3,  p.  3,  S  loi.  Stat,  tit  2,   en.  I.     Compare  Buif^undus, 

Where  the  laws  of  a  country  exclude  Tract,  i,  ns.  7,  8,  pp.  19,  20;  Bartol.  ad. 

aliens  from  holding  lands,  either  oysucces-  Cod.  lib.   i,  tit.  i,  n.  27;  BartoL  Oper. 

sions,  by  devise,  or  by  purchase,  title  in  tom.  7,  p.  ^ 

them  becomes  inoperative,  whatever  may       8  See  Birtwhistle  v,  Vardill,  7  Clark  & 

be  the  law  of  their  domicile.    Sewallv.Lee,  Finn.  911;  Brodie  v.  Barry,  2  Yes.  ft  B. 
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(3)  Immovables  not  Land^  —  Among  the  class  of  immovables, 
not  land  and  houses,  are  servitudes  and  easements,^  and  other 
charges  on  lands,  as  mortgages,  ground-rents,  trust  estates, ''  herit- 
able bonds,"  dowry,  tenancy  by  courtesy,  and  all  other  things, 
movable  or  immovable  in  tneir  nature,  which  by  the  local  law 
are  deemed  immovables,  and  governed  by  the  lex  locu^ 

(4)  Incumbrance  of  Real  Property,  — The  validity  of  a  mortgage 
of  land  situated  in  another  State  is  to  be  governed  by  the  law  of 
that  State,  although  the  parties  may  reside,  and  the  instrument  be 
executed,  in  another  State.'  Thus,  a  conveyance  of  lands  executed 
in  another  State  to  secure  the  repayment  of  a  loan  of  money  is 
governed  by  the  laws  of  the  State  where  the  lai\ds  lie  and  the 
suit  is  brought.* 

b.  Personal  Property,  —  The  general  doctrine  is,  that  a  disposi- 
tion of  personal  property,  or  movables,  is  to  be  governed  by  the 
law  of  the  domicile  of  the  owner,  and  not  by  the  law  of  the  place 
where  they  are  situated;'*  and  this  view  is  maintained  by  nearly- 
all  foreign  jurists,  ancient  and  modern.* 

127 ;  Gambier  v.  Gambier,  7  ^im.  263,  270;  328;  2  Burge,  ComoL  op  Col.  ft  For.  Law, 

Story.  ConiL  L.  §  448,   p.   569.    Liverm.  pt.  2,  ch.  9,  p.  865. 

Dissert.  §§  88,  89,  pp.  72,  73.  Thus,  where  a  married  woman  In  Ohio 

Hence  persons  married  where  the  law  of  execotes  in  that  State  a  mortgage  on  her 

communi^*  exists,  owning  immovable  prup>  real  property  in   Indiana,  the  contract  Is 

erty  in  a  State  where  it  does  not  exist,  on  governed  by  the  law  of  the  latter  State , 

the  death  of  the  husband,  the  wife  would  and  if  the  mortgage  is  eiven  to  secure  the 

be  entitled  to  a  dower  interest  only,  and  husband's  debt,  will  be  mvalid.    Swank  v, 

not  to  a  moi^t}^  in  fee  simple ;  and  on  the  Hufnagle  (Ind.) ;  s.  c,  25  Cent.  L.  J.  60, 1 1 ; 

death  of  the  wife,  the  husband  would  be  12  N.  £.  Rep.  303. 

entitled  to  a  tenancy  by  courtesy  simply.  But  a  mortgage  of  real  estate  being  per- 

Story,  Confl  L.  §  454,  p.  572.  sonal  property,  the  assignment  thereof  is 

1  All    servitudes    and    easements,  and  to  be  governed  by  the  law  of  the  State 

other  charges  on  lands,  are  deemed  to  be,  where  tne  contract  of  assignment  is  made, 

io  the  sense  of  the  law,  immovables,  and  and  not  by  that  where  the  land  is  situated, 

governed  by  the  Ux  ret  tita.     Pittsburg  &  Dundas  v.  Bowler,  3  McL.  C.  C.  397. 

St  L  R.  R.C0.  V.  Rothschild  (Pa.), 4  Cent  4  Klinck  v.  Price,  4  W.  Va.  4;  Oregon 

Rep.  109.    And  in  determining  whether  a  &  Wash.  Trust  Co.  v,  Rathbun,  5  Sawy. 

conveyance  of  real  estate  contains  a  cove-  C.  C.  32. 

nant  that  runs  with  the  land,  the  iex  rri  When  not  varied  by  contract,  the  law  of 

tiU  eovems.    Fisher  v.  Parry,  68  Ind.  465.  the  State  where  a  mortgage  is  executed, 

S  Chatfield  v,  Berchtoldt,  25  L.T.  (N.  S.)  and  the  mortgaged  property  situated,  fur- 

121 ;  Story,  Confl.  L.  {§  366, 367,  382,  447 ;  nishes  the  rule  for  determining  the  rights 

I  Bell,  Comm.  §  660,  pp.  648-652 ;  2  //,  of  the  mortgagor  after  condition  broken, 

pp.  >-4;  Ersk.  Inst  b.  2,  ch.  2,  §§  0*20;  Dow  v.  Memphis  and  Little  Rock  R.  R. 

A/.,  b.  3,  tit.  9b  S  4 ;  Pothier,  Traiti  des  Co.,  20  Fed.  Rep.  260. 

Choses,  §  3.  A  mortgage  conveying  substantially  all 

In  order  to  ascertain  what  are  movables  a  debtor's    property,    including    lands   in 

Md  what  immovables  in  a  given  locality,  another  State,  is  governed,  as  to  whether  it 

we  most  always  resort  to  the  iex  loci  rti  operates  as  a  general  assignment,  as  to  those 

iita.    Chapman  v,  Robertson,  6  Paige  Ch.  lands,  by  the  law  of  the  State  where  they  are 

(N.  Y.)  630.  situated.    Danner  v.  Brewer,  69  Ala.  191. 

t  Swank  v.  Hufnagle  (Ind.) ;  s.  c,  2C  5  See  Cockerel  1  v,  Dickens,  3  Moore, 
Cent  L.  J.  60b  12  N.  E.  Rep.  303;  God-  P.  C.  98,  152;  Thomson  w.  Advocate-Gen- 
tled V.  Sawyer,  9  Allen  (Mass.),  78;  eral,  13  Sim.  153,  i6a  In  re  Bruce,  2 
Temingham  v.  Heroert,  f  Tamlyn,  103;  Cromp.  &  Jerv.  436;  Thome  v.  Watkins, 
Long  V,  Whitlaw,  667,  2  Shaw.  Appx.  Cas.  2  Ves.  35 ;  3  Burge,  Comm.  on  Col.  &  For. 
'3?  s-  c.,  5  Wils.  &  Shaw,  66,  67,  note;  Law, pt  2, ch.  20,  pp.  750-752;  1  KametEq. 
Brack  v.  Johnston,  5  Wils.  &  Shaw,  61 ;  b.  3,  ch.  §  3 ;  Ersk.  Inst.  b.  1,  tit  2,  $  40, 
ErsL  Inst  B.  3,  tit  3,  J  40,  p.  5,  15;  /</.,  P- J'J;  Story,  Confl.  L.  §§  l»l- 
{  41;  2  Karnes,  Eq.  0.  3,  ch.  8,  9  2,  p.  6  See  Boullenois,  Prin.  Gen.  33i  p*  8;  I 
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ContTMti.  CONFLICT  OF  LA  WS.  Im  lod  U  Bite. 

The  doctrine  that  movables  follow  the  person^  has  received 
such  general  sanction,  that  it  may  now  be  regarded  as  part  of  the 
jus  gentium^  and  has  been  maintained  both  in  England  '  and  in 
America  *  "  with  unbroken  confidence  and  general  unanimity."  • 

Hence  by  the  law  of  the  owner's  domicile  is  to  be  determined 
the  validity  of  each  transfer,  alienation,  or  disposition  made  of 
personal  property,  whether  it  be  inter-vivos  ox  post-morttm,^ 

Boullenois,  obs.  20,  p.  348 ;  2  Boullenois,  Phillips  v.  Hunter,  2  H.  Black.  402,  405 ; 

Appx.  pp.   6k   48 ;    Li  verm.   Dissert,    pp.  Bruce  v,  Bruce,  2  Bos.  &  Pull.  229,  note ; 

128,    129,    130,    162,    163;    P.   Voet,   de  Hunter   v.  Potts,  4   T.  R.    182,  192;   t 

Statut.  ch.  2^  §  4,  n.  8,  p.  126  (ed.  17 15);  Karnes,  £q.  b.^,  ch.  8,  |  3;  Ersk.  Inst.  b. 

Foelix,  Conflict  des  Lois,  Revue  £strang.  3,  tit.  2,  §  40 ;  Story,  Confl.  L.  §§  380,  390. 

et  Franf.  torn.  7,  pp.  216-227  (ed.  1840) ;  **  It  is  a  clear  proposition,  not  only  of 

J.  Voet,  ad  Pand.  lib.  i,  tit.  4,  pt.  2,  §  11,  the  law  of  England,  but  of  every  country 

p.  44 ;  2  A/.,  lib.  38,  tit.  17,  n.  34,  p.  596;  i.  in  the  world  where  law  has  the  semblance 

Hertii  Opera,  de  Col  I  is.  Leg.  §  4,  n.  6,  pp.  of  science,  that  personal  property  has  no 

122, 123  (ed.  1737) ;  Rodenburg,  de  Divers,  locality.    The  meaning  of  that  is,' not  that 

Stat.  tit.  I,  ch.  2 ;  //.,  tit.  2,  ch.  3,  §  16;  3  personal  property  has  no  visible  locality, 

Burge,  Coram,  on  Col.  &  For.  Law,  pt.  i,  but  that  it  is  subject  to  that  law  which 

ch.  20,  pp.  7^0,  751 ;  D*Argentr^,  de  Leg.  governs  the  person  of  the  owner,  both  with 
Brit.  torn,  i,  des  Donations,  art.  218,  Gloss.'   respect  to  tne  disposition  of  it^  and  with 

6,  n.  30,  p.  654  ;•  Bouhier,  Cout.  de  Bourg.  respect  to  the  transmission  of  it,  either  by 

ch.  25^  §  2,  p.  490 ;  Burgundus,  Tract.  2,  n.  succession  or  by  the  act  of  the  party.    It 

20,  pp.  71,  72.  follows  the  law  of  the  person.    The  owner 

1  Holmes  v,  Remsen,  4  John.  Ch.  (N.  Y.)  in  any  country  may  dispose  of  his  property 

487.  in  another ;  and,  when  he  dies,  it  is  not  the 

It  has  been  said  that,  if  the  lex  loci  ret  law  of  the  country  in  which  the  property 

siUe  **  were  generally  to  prevail  in  regard  to  is,  but  the  law  of  the  country  of  whioi  be 

movables,  it  woula  be  utterly  impossible  is  a  subject,  that  will  regulate  the  succes- 

for  the  owner  in  many  cases  to  know  m  sion.*'    Sill  v,  Worswick,  i  H.  Black.  690; 

what  manner  to  dispose  of  them  during  Hoffman  v.  Carow,  22  Wend.  (N.  Y.),  285, 

his  life,  or  to  distribute  them  at  his  death,  323  ;    Thomson  v.  Advocate-General,  12 

not  only  in  the  uncertainty  of  their  situa*  Clark  &  Finn.  i. 

tion  in  the  transit  to  and  from  different  8  Cockerell  v.  Dickens,  3  Moore,  P.  C. 
places,  but  from  the  impracticability  of  98,  131,  132 ;  Philips  v.  Hunter,  2  H. 
knowing  with  minute  accuracy  the  law  of  Black.  402,  405 ;  Hunter  v.  Potts,  4  T.  R. 
transfers  inUr  vivos  or  of  testamentary  dis-  182,  192 ;  Bruce  v,  Bruce,  2  Bos.  &  Pull. 
positions  and  successions  in  the  different  229  (note) ;  Pipon  v,  Pipon,  Amb.  25 ;  Birt- 
countries  in  which  they  might  happen  to  whistle  v,  Vardill,  j  Barn.  &  Cress.  451, 
be.  Any  change  of  place  at  a  future  time  \452 ;  Selkrig  v.  Davies,  x  Rose,  Bank  Cas. 
might  defeat  the  best  considered  will,  and  478;  In  r^  Ewin  i  Tyrwhitl,  151 ;  Henry 
any  sale  or  donation  might  be  rendered  in-  on  Foreign  Law,  pp.  I3~i5;  Kames,  £q. 
operative  from  the  ignorance  of  the  parties  b.  3,  ch.  8,  f §  3i  4 ;  Ersk.  Inst.  b.  3,  tit 
of  the  law  of  the  actual  situs  at  the  time  of  2,  §  40,  p.  515;  Dwarris  on  Stats.  649, 650 ; 
their  acts.  There  would  be  serious  evils  2  Bell,  Comm.  (5th  ed.)  2-10 ;  Uverm. 
pervading  the  whole  community,  and  equal-  Disser.  128-132 ;  3  Burge,  Comm.  on  CoL 
ly  affecting  the  subjects  and  interests  of  &  For.  Law,  pt  2,  ch.  20,  pp.  749*753- 
all  civilized  nations.  But  in  maritime  na-  4  French  v.  Hall,  9  N.  H.  137  ;  Blake  r. 
tions,  depending  upon  commerce  for  their  Williams,  6  Pick.  (Mass.)  286^  314;  Good- 
revenues,  their  power,  and  their  glory,  the  win  z'.  Tones,  3  Mass.  ^14,  517;  De  Sobr)' 
mischief  would  be  incalculable.  A  sense  of  «/.  De  Laistre,  2  Harr.  &  J.  (Md.)  191,  224 ; 
general  utility,  therefore,  must  have  first  Guier  v,  0*Daniel,  i  Binn.  (Pa.)  349 note; 
suggested  the  doctrine;  and,  as  soon  as  it  Holmes  v»  Remsen,  4  John.  Ch.  (N.  Y.) 
was    promulgated,    it   could   not   fail    to  460 ;  Andrews  v.  Herriot,  4  Cow.  (N.  Y.) 


^  ^,  ^,  .     „  ,       Sessions 

See   Swearingen  v,  Morris,    14  Ohio   St.  v.  Little,  9  N.  H.  271 ;  Rue  nigh,  Appel- 

28;  Harvey  v.  Richards,  i  Mason,  C.  C.  lant,  2  Doug.  (Mich.)  522. 

412.  This  is  true  unless  there  is  positive  en- 

2  Bremer  v.  Truman,  10  Moore,  P.  C.  actment  or  customary  law  of  tne  country, 

358 ;  Sill  V.  Worswick,  i  H.  Black.  690 ;  where  they  are  situate,  providing  for  spe> 
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CntrMti.  CONFLICT  OF  LAWS.  Luc  Lod  B«i  Sita. 

(i)  Sale  valid  according  to  Lex  Loci  Contractus^  but  invalid 
according  to  Lex  Loci  Rei  Sitce.  —  By  the  common  law  a  sale  of 
movables  is  complete  without  delivery ;  ^  but  in  those  States  where 
the  Jaws  are  founded  upon  the  civil  law,  as  in  Louisiana^  delivery 
is  necessary  to  complete  the  tranter :  '  hence,  whenever  there  is 
a  transfer  of  personal  property  situated  in  a  State  where  the  civil- 
law  rule  prevails,  by  a  person  domiciled  in  a  State  where  tbe  com- 
mon law  is  supreme,  according  to  the  lex  loci  contractus,  there 
must  of  necessity  be  a  conflict  of  principles  as  to  the  validity  of 
the  transaction.' 

dal  cases,  or  unless  from  the  nature  of  ..le  on  Sales  (ed.  1839),  259 ;  3  Chitty,  ConAn. 
property  it  has  an  implied  locality.  See  Manuf.  272;  i  Black.  Com.  446,  448;  2 
Herrick  v.  Kins,  ip  N.  J.  £q.  (4  C.  £.  Gr.,  Kent,  Com.  492,  493,  498,  51  c-C22. 
80;  Bentley  v,  Whitteroore,  19  N.  J.  £q.  (4  By  the  law  of  England  ana  of  other  com- 
C  £.  Gr.)  465;  Moore  v,  Bonnell,  31  N.  J.  mercial  States,  the  legal  title  to  goods 
L.  (2  Vr.)  92;  Milne  v,  Moreton,  6  Binn.  passes  by  the  mere  indorsement  and  deliv- 
(Pa.)  361.  ery  of  the  bill  of  lading,  wkhout  any 
It  seems  that  contracts  respecting  public  actual  manual  possession  of  the  goods  rep- 
stocks  or  funds  are  to  be  carried  into  execu-  resented  by  it.  Lickbarrow  v.  Mason,  2 
tion  according  to  the  local  law.  Robinson  T.  R.  63 ;  Desty  on  Admr.  &  Ship. ;  Abbott 
V.  Bland,  2  Burr.  1079;  >•  ^>  >  ^-  Black,  on  Shipp.  pt.  3,  ch.  9,  §  16;  Story,  Confl.  L. 

247-  !  395.  P-  498- 

To  the  same  class  belong  all  local  stock       9  Dumtord  v.  Brooks*  Syndics;  3  Martin 

or  funds,  such  as  bank  stock,  insurance  |La.),  222,225;  Morris  i/.Mumford,^  Martin 

stock,  turnpike  or  canal  or  bridge  shares,  (La.),  20;  Fiskz/.  Chandler,  7  Martm  (La.), 

and  all  other  incorporeal  property  owing  to  24;  McNeil  v.  Glass,  M  Martin  (La.),  261 ; 

or  regulated  by  local  laws.    See  Attorney-  Olivier  v,  Townes,  14  Martin  (La.),  93,  162. 

General  v.  Bouwens,  4  Mees.  &  W.  171,  This  is  in  accordance  with  *the  require- 

191-193;    Attorney-General    r.    Hope,    i  ments  of  the  well-known  rule  fn  the  civil 

dromp.,  M.  &  R.  538;  s.  c,  8  Bligh,  44;  2  law,  **  Traditionibm  et  usueapionibus  domi- 

Clark  &   Finn.  84:    Attornev-General  v.  nia  rerum  non  nudis  pcutis,  transferuntur^ 

Dimond,  I  Cromp.  &  Jerv.  350,  370,  371.  Cod.  lib.  2  tit.  3, 1.  20. 

Such  property  can  be  transferred  only  in  The  doctrine  as  set  forth  by  the  Louisiana 

the  manner  prescribed  by  the  local  laws,  decisions    has   been    vigorously  assailed. 

See  In  re  Ewin  i  Tyrwn.  151;  Attorney-  See  Livcrm.  Dissert.  f§  220-223;  Taylor 

General  sr.  Dimond,  I  Tvrwh.  243.  v,  Boardman,  2j  Vt.  559;  Martin  v.  Hill, 

But  in  the  case  of  Hoyt  v.  Thompson,  12  Barb.  (N.  Y.)  635;  Southern  Bank  v. 
19  N.  Y.  207,  where  a  canal  and  banking  Wood,  14  La.  An.  561 ;  Hughes  v,  Klin- 
corporation  of  New  Jersey  owned  a  mort-  gender,  14  La.  An.  52.  But  tnis  attack  b 
sage  security,  which  they  sold  and  trans-  made  from  the  stand-point  of  the  common 
ferred  in  the  State  of  New  York  to  a  bona  law. 

fide  purchaser  for  value,  it  was  held  that  8  Thus  in  Olivier  v.  Townes,  14  Martin 

such  purchaser  ac(juired  a  perfect  title  to  (La.),  03, 102,  where  a  ship  was  sold  in  Vir- 

the  mortgage  security,  notwithstanding  the  gmia,  but  befu-e  delivery  was  attached  by 

fact  that  by  the  law  of  New  Jersey,  where  creditors  at  New  Orleans,  and  the  court 

the  corporation  was  created  and  had  its  held  the  sale  void  as  to  the  attaching  cred- 

jf/lM/,  the  transfer  was  inoperative  as  to  itors.   And  see  Lanf ear  v.  Sumner,  17  Mass. 

creditors.    See  also  Curtis  r.  Leavitt,  15  no;  Lamb  v.  Durant,  12  Mass.  54;  Cald- 

N.  Y.  9.  well  t/.  Ball,  1  T.  R.  205.     Compare  Bholen 

1  But  this  is  only  as  between  the  parties,  v.  Cleveland,  5  Mason,  C.  C.  174 ;  Conard 
not  as  to  third  persons.  To  complete  his  v.  Atlantic  Ins.  Co.,  I  Pet.  (U.  S.)  386,  445; 
title,  the  purchaser  must  take  possession  Nathan  v.  Giles,  5  Taunt.  558. 
witbun  a  reasonable  time ;  and  if  the  prop-  But  in  the  case  of  Thuret  v.  Jenkins,'  i 
erty  be  at  sea,  or  in  tramUu  from  another  Martin  (La.),  318, 353,  354,  a  ship  belonging 
State,  and  is  incapable  of  delivery,  the  at  New  York,  and  owned  there,  was  trans- 
title,  though  complete  without  delivery,  ferred  while  at  sea,  according  to  the  law  of 
may  be  lost  by  an  omission  to  take  posses-  New  York,  and  the  ship  subsequently  ar- 
sion  witMn  a  reasonable  time  after  its  arri-  rived  at  New  Orleans,  and  was  attached 
val.  See  Lauf ear  t;.  Sumner,  17  Mass.  no;  there  before  delivery  to  the  vendee,  the 
Bbolenv.  Cleveland,  5  Mason,  C.  C.  174;  court  held  that  where  a  chattel  which  is 
Meeker  sr.  Wilson,  1  Gall  C.  C  419;  Long  **at  sea,  or  in  any  other  place,  if  any  there 
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CoBtraoU.                           CONFLICT  OF  LA  WS.  Lex  Loci  l«i  Situ. 

It  has  been  said  that  personal  property  is  subject  to  the  law  of 
the  situs^  without  regard  to  the  domicile  of  the  owner ;  ^  and  that 
the  validity  of  a  chattel  mortgage  upon  property  in  another  State 
must  be  aetermined  by  the  law  of  that  State.*  It  is  certainly 
competent  for  a  State  to  adopt  such  a  rule  in  its  own  legislation, 

having  perfect  jurisdiction  over  all  property,  movable  as  well  as 
immovable,  within  its  territorial  limits.' 

* 

be,  in  which  the  law  of  no  particular  coun-  under  the  circumstance  proved,  it  was  held 

try  prevails,  the  bargain  will  have  its  full  that  that  law  must  govern  the  case,  and  that 

enect,  eo  instanti^  as  to  the  whole  world,  the  action  could  not  be  maintained.    Faalk- 

And  the  circumstance  of  the  chattel  being  nert/.  Hart,  44  N.  Y.  Super.  Ct  Rep.  471. 

afterwards  brought  into  a  country,  accord-  Where  a  married  woman,  domiciled  with 

ing  to  the  law  of  which  the  sale  would  be  her  husband  in  Maryland,  owned  shares  of 

invalid,  would  not  effect  it'*    The  doctrine  stock  in  a  bank  in  Virginia,  where  the  rela- 

of  this  case  has  since  been  affirmed  in  the  tions  of  husband  and  wife  are  determmed 

case  of  Southern  Bank  v.  Wood,  14  La.  by  the  rule  of  the  common  law,  a  payment 

An.  561.  of  dividends  to  the  husband  was  held  to 

In  Simpson  v.  Fogo,  i  Hen.  &  M.  (Va.)  discharge  the  bank  from  liability.    Graham 

1^5,  where  a  vessel  had  been  mortgaged  in  v.  NorK)Ik  Bank,  84  N.  Y.  393;  s.  6,  5S 

flngland,  and  was  taken  to  New  Orleans  by  Am.  Rep.  \2%, 

the  mortgagor,  in  whose  possession  she  was  The  tax  Taws  of  a  State  are  nxA,  inoper- 

left,  and  there  attached  by  creditors,  citizens  ative,  as  applied  to  shares  of  stock  in 

of  Louisiana,  in  an  action  to  recover  their  national  banks,  on  the  ground  that  such 

debt,  but  not  on  a  proceeding  in  rem.    The  laws  would  interfere  with  the  operations  of 

mortgagee  intervened  and  claimed  posses-  such  institutions,  as  the  fiscal  agents  of  the 

sion  of  the  property.    The  Louisiana  court  government  of  the  United  States.    State  v, 

refused  to  recognize  his  right,  though  valid  Haisht,  2  Vr.  (N.  J.)  599;  State  v.  Hart,  2 

in  England,  and   sold   the  ship  for  the  Vr.  (N.  J.)  434. 

benefit  of  the  Louisiana  creditors,  and  dis-  8  Wattson  v,  Campbell,  38  N.  Y.  i^; 
tributed  the  proceeds  amongst  them.  On  s.  c,  6  Tr.  App.  (N.  Y.)  33c;  overrolmg 
the  ship  being  taken  subsequently  to  Eng-  Tyler  v,  Strang,  21  Barb.  (N.  Y.)  198. 
land,  the  mortgagee  set  up  his  claim,  which  The  law  of  the  situs^  and  not  the  Itx 
the  English  court  of  exchec^uer  sustained  domicilii^  governs  chattel  mortgages.  And 
on  the  ground  that  the  Louisiana  judgment  where  a  mortgage  was  executed  and  re- 
was  examinable  for  error  on  its  face,  by  corded  in  Illinois,  upon  personal  property 
reason  of  its  disregard  of  the  comity  of  in  Indiana,  but  was  recorded  in  the  latter 
nations,  and  was  only  a  judgment  inter  State,  and  no  delivery  was  made  to  the 
partes  and  not  in  rem.  This  doctrine  was  mortgagee,  it  was  held  to  be  invalid  against 
approved  there  in  the  subse(juent  case  of  attaching  creditors.  Ames  Iron  Works  v, 
the  Liverpool  &  Marine  Credit  Cq,v,  Hun-  Warren,  76  Ind.  512;  s.  c,  40  Am.  Rep. 
ter,  L.  R.  4  Eq.  62 ;  s.  c,  L.  R.  3  ch.  App.  479.  258.    And  a  mortgage  of  chattels,  situated 

1  Guillander  v.  Howell,  35  N.  Y.  657.  in  New  Hampshire,  and  not  conforming  to 

The  validity  of  a  sale  and  delivery  of  the  law  of  New  Hampshire,  but  of  Massa- 

personal  property  in  another  State,  must  chusetts.  where  the  mortgage  was  made 

oe  determined  by  the  law  of  the  situs*  and  the  parties  resided,  has  been  held  to 

Born  V,  Shaw,  29  Pa.  St  288^  Baltimore  &  be  invalid  as  against  an  attaching  creditor. 

O.   R.  R.  Co.  V.  Hoge,  34  Pa.  St.  214;  Clark  «/.  Tarbell,  58  N.  H.88.    Where  the 

D*Ivernois  v.  Leavitt,  23  Barb.  (N.Y.)  6^.  mortgagor  of  chattels  removes  with  them 

Under  an  agreement  for  the  construction  to  anotner  State,  the  mortgi^ee,  to  pre- 

and  delivery  of  certain  machinery,  which  is  serve  his  rights,  need  not  again  record  the 

to  remain  the  property  of  the  vendors  until  mortgage  in  such  other  State.    Keenan  &. 

payment  of  the  purcnase-money,  they  are  Stimson,  32  Minn.  377. 

not  bound  to  deliver  it,  in  order  to  its  Though  a  chattel  mortgage,  ex!ecuted  in 

erection  in  another  State,  by  the  laws  of  another  State,  be  valid,  without  possession 

which  it  would  become  part  of  the  realty,  of  the  property,  by  the  lex  loci  ewUraitus, 

Hawkins  9.  Brown,  30  Barb.  (N.Y.)  206.  yet,  if  the  mortgagor  take  the  property 

Where  the  plaintiff's  firm  in  New  York  into  another  State,  and  sell  to  a  bona  fide 

sent  goods  by  railroad  to  the  plaintiff's  firm  purchaser,  the  title  of  the  latter  is  good, 

in  Boston,  where  they  were  destroyed  by  under  the  lex  loci  sei  ritee.     McCabe  v. 

fire  while  in  the  freight-house  of  the  de-  Blymyre,  9  Phila.  (Pa.)  615;  McKaig  v, 

fendant  company,  and  it  appeared  that  by  Jones,  2  Clark  (Pa.),  123. 

the  law  of  Massachusetts  (Rice  v.  Hart,  8  Vide  anU,  this  title,  2,  i*  ^Sovut- 

118  Mass.  201)  the  carrier  was  not  liable  eignty  and  Jurisdiction  or  Nations.** 
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(2)  Assignment  of  Choses  in  Action,  —  In  some  countries  the 
assignment  of  a  debt  is  valid  without  notice  to  the  debtor ;  in 
others,  notice  to  the  debtor  is  necessary  to  perfect  the  title  in  the 
vendee.^  It  would  seem  that  in  England  an  assignment  of  per- 
sonal property,  whether  it  be  goods  held  or  debts  owing,  according 
to  the  law  of  the  domicile  of  the  owner,  will  pass  the  title  in  what- 
ever country  such  debt  or  chose  in  action  is  situated,  in  the  absence 
of  any  prohibitory  law  in  that  country.*  In  America  an  assign- 
ment, made  by  a  creditor  residing  in  a  foreign  country,  according 
to  the  formalities  and  requirements  of  the  laws  of  that  country, 
will  be  recognized  and  enforced,  even  though  it  be  informal, 
provided  only  it  be  good  jure  gentium,^ 

(3)  Foreign  Assignments  for  Betiefit  of  Creditors,  —  A  voluntary 
assignment  for  the  benefit  of  creditors,  with  preferences,  if  valid, 

And  such  a  rule  established  for  the  pro>  It  has  been  held  in  this  country  that 

tection  of  bona  fide  purchasers  has  been  an  assignment  of  a  ckost  in  action,  valid 

said  not  to  be  '*  justly  open  to  the  reproach  by  the  law  of  the  place  of  the  domicile 

of  being  founded  in  a  narrow  or  selfish  ot  the  payee,  but  not  perfected  according 

policy.*'     See  Guillander  v,  Howell,  ^5  to  the  law  of  the  place  of  the  domicile  of 

N.    Y.  659;    Moore    v,    Bonnell,    2  Vr.  the  payor,  which  requires  notice  to  him 

(N.  T.)  9>  of  such  assignment,  will  not  defeat  a  valid 

1  WaUerv.Whit]ock,9Fla.i04;  3Burge,  attachment  according  to  the  law  of  the 
Comm.  on  Col.  &  For.  Law,  pt.  2,  ch.  20,  rei  tittt.  See  Ward  v.  Morrison,  25.  Vt.  59^; 
pp.  777,  778 ;  Story,  Confl.  L.  §  305,  p.  4^.  Emerson  v.  Partridge,  27  Vt.  8.     But   m 

According  to  the  doctrine  which  prevails  Culver  v,  Benedict,  \\  Gray  (Mass.),  7,  it 

generally  throughout  the  American  States,  was  said  that  when  the  law  of  the  place 

the  assignment  of  a  debt  or  chase  in  action  of  assignment  gives  the  assignee  perfect 

operates, /rr  j^,  as  an  eauitable  transfer  of  title  under  such  assignment,  the  effect  of 

the  debt ;  but  notice  to  the  debtor  is  neces-  the  assignment,  and  of  the  title  acquired 

sary  to  charge  him  with  the  duty  of  pay-  under  it,  is  to  be  determined  by  the  law 

ment  to  the  assignee,  and  payment  to  the  of  the  place  where  the  assignment  was 

assignor  without  notice  will  discharge  the  made. 

debtor.    See  Holmes  v,  Remsen,  4  John.  8  Blake  v,  Williams,  6  Pick.  (Mass.) 

Ch.  (N.  Y.)  460,  486;  Muir  v,  Schenck,  3  286,  307,  314;  Holmes  v,  Remsen,  4  John. 

Hfll  (N.  Y.),  228 ;  Foster  v.  Sinkler,  4  Mass.  Ch.  (N.  Y.)  460, 486;  s.  c,  20  Johns.  (N.  Y.) 

450;  Dix  V,  Cobb,  4  Mass.  508;  Wood^r*  229,  267;  Milne  v,  Moreton,  6  Binn.  (Pa.) 

Partridge,  11  Mass.  488;  Bholen  v,  Cleve-  351,  361,  369. 

land,  <  Mason,  C.  C.  174.  Where  a  creditor  has  assigned  a  debt 

2  Hunter  v.  Potts,  4  T.  R.  182,  192;  due  to  him  from  a  person  residing  in  a 
Wolff  9.  Ozholm,  6  Maule  &  S.  92,  93;  foreign.  Sute,  which  debt  is  liable  to  atuch- 
AIiTon  V,  Fomival,  i  Cromp.,  M.  &.  R.  277,  ment  or  garnishment  there,  and  before 
296;  Sill  V,  Worswick,  i  H.  Black.  665,  notice  of  such  assignment  is  givan,  the 
690^  691 ;  In  re  Wilson,  I  H.  Black.  691-  debt  is  attached  or  garnished  by  a  creditor 
693;  Solomons  v.  Ross,  i  H.  Black.  131,  of  the  assignor,  according  to  the  law  of  the 
132  note;  Lewis  v,  Wallis,  T.  Jones,  223;  rei sita^  it  seems  that  sucn  will  not  avail  if 
Selkrig  V,  Davies,  2  Rose,  Bank.  Cas.  97,  the  debtor  receives  notice  of  such  assign- 
rai,  315-317;  Scott  V.  Allnutt,  2  Dow.  &  mtni  pendente  lite^  and  in  time  to  set  it  up 
Clark,  404,  412.  See,  also,  Ogden  v.  Saun-  in  discharge  of  the  suit  against  him.  See 
ders,  12  Wheat.  (U.  S.)  364,  365,  and  Mer-  Foster  v,  Sinkler,  4  Mass.  450;  Dix  v, 
lin,  Rupert.  Faillite,  412-41^.  Cobb,  4  Mass.  508;  Wood  v.  Partridge,  xi 

Lord  Kames  maintained  that  where  the  Mass.  488;    Blake   v.  Williams,  6* Pick, 

debtor  and  creditor  lived  in  different  coun-  (Mass.),  286,  307,  308,  314 ;  Richardson  v, 

tries,  and  were  subject  to  different  laws,  Leavitt,  i  La.  An.  430;  Merchants*  Bank 

those  of  the  domicile  of  the  creditor  ought  v.  Bank  of  United  States,  2  La.  An.  650; 

to  prevail.    Kames,  Eq.  b.  3,  ch.  8,  §  4.  Chewning   v,  Johnson,.  5   La.    An.  678; 

See,  also,  Morrison's  Case,  4  T.  R.  185 ;  Southern  Bank  v.  Wood,  14  La.  An.  561 ; 

s.  c,  I  H.  Black.  677 ;   Liverm.  Dissert.  Holmes  v.  Remsen,  4  John.  Ch.  (N.  Y.), 

162,  S  2(1,  Rodenbur^,  de  Divers.  Stat.  460,  486 ;  Muir  v,  Schenck,  3  Hill  (N.  Y.), 

^  St  §  >o;  2  Boullenois,  Appx.  47,  48,  49.  228. 
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by  the  laws  of  the  State  where  made,  and  where  all  the  parties 
reside,  will  be  valid  and  binding  in  all  other  jurisdictions.^ 

It  is  an  unsettled  question  whether  an  involuntary  transfer  or 
assignment  by  operation  of  law  in  the  domicile  of  the  owner,  and 
which  is  sufficient  under  the  bankrupt  or  insolvent  laws  thereof, 
has  universal  operation,  so  as  to  transfer  the  movable  property  of 
the  party  situated  in  other  countries,  and  withdraw  it  from  the 
process  of  local  or  foreign  laws  by  way  of  arrest,  attachments,  and 
the  like,  in  favor  of  foreign  creditors  in  the  country  where  such 
movable  property  is  situated.  The  courts-  of  England  maintain 
that  the  assignment  has  an  universal  operation  upon  the  property 
wherever  situated  at  the  time ;  *  but  most  of  the  States  of  the 
Union  confine  the  operations  of  such  an  assignment  to  the  terri- 
tory where  the  party  is  declared  to  be  a  bankrupt  of  an  insolvent ' 

1  Richardson  v.  L^avitt,  i  La.  An.  430;  countries;  /attr^iM that  upon  principle, all 

Merchants*  Bank  v.  Bank  of  United  States,  attachments  made  by  foreign  creditors,  after 

2  La.  An.  659;  Chewning  v.  Johnson,  5  such  assignment  in  a  foreign  country, ought 

La.  An.  678;    Paradise  v.  Farmers'  and  to  be  held  invalid ; /j/?A/^,  that  at  all  events 

Merchants'  Bank  of  Memphis,  5  La.  An.  a  British  creditor  will  not  be  permitted  to 

710.     The  same  rule  is  said  to  apply  to  hold  the  property  acquired  by  a  judgment 

real  estate  situated  in  Louisiana,  assigned  under  an  attachment  made  in  a  foreign 
by  an  owner  r    " "       "         *      *       ~ 
See  Chewning 


Merchants' Bank  v.  Bank  of  United  States,  ish  laws,  will  be  permitted  to  retain  any 

2  La.  An.  659*  such   property  acquired,  under  any  such 

8  See  Wadham  v.  Marlow,  i  H.  Black,  judgnjent,  the  local  laws  (however  incor- 

^37-439, note;  Sill z/.Worswick,  I  H.  Black,  rectiy  upon  principle)  confer  om  him  an 

090,  Sgi ;  /if  r€  Wilson,  i  H.  Black.  691,  absolute  title."    Story,  Confl.  L.  §  409,  p- 

692;  Phillips  V,  Hunter,  2  H.  Black.  403,  515.    See,  also,  /n  re  Blithman^  35  Bear. 

405;  Wadham  v,  Marlow,  8  East,  314,  316,  210. 

note  %;  Solomons  v,  Ross,  i  H.  Black.  131,  8  See  Blake  v.  Williams,  6  Pick.  (Mass.) 

note  691 ;  Jollet  2/.  Deponthieu,  I  H.  Black.  286;  Olivier  v,  Townes,  14  Martin  (La.). 

172,  note  691;  Neal  v.  Cottineham,  i  H.  93,97-100;  Milne  v.  Moreton,  6  Binn.  (Pa.) 

Black.   132,  note;  Quelin  r.  Moisson,   i  353;  Veryv.  McHenry,a9Me.  208;  Frazier 

Knapp,  Appeal,  266,  note ;  ^jr^r/<  Blakes,  t/.  Fredericks,  4  Zab.  (N.  J.)  166;  Vptoo 

1  Cox,  398;  Sill  V,  Worswick,  I  H.  Black.  ».  Hubbard,  28  Conn.  274;  Betton  v  Val- 

665,  690,  6^1,  694 ;  Hunter  i/.  Potts,  4  T.  R.  entine,  I  Curt.  C.  C.  168;  Booth  v.  Clark, 

192;  s.  c,  m  Error,  2  H.  Black.  402 ;  Royal  17  How.  (U.  S.)  328;  Woodward  v.  Roane, 

Bank  of   Scotland  v»  Cuthbert,  i   Rose,  23  Ark.  526;  Thurman  v.  Stockwell,  cited 

Bank.  Cas.  Appx.  472  ;  2  Rose,  Bank  Cas.  in  33  N.  Y.  661 ;  Speed  v.  May,  17  Pa.  St 

78, 91 ;  Smith  v.  Buchanan,  i  East,  6 ;  Selk-  91 ;  Law  v.  Mills,  i&  Pa.  St.  t8^ ;  Hutcheson 

rig  t/.  Davies,   2   Rose,  Bank.    Cas.   291,  z/.  Peshine,  i  C.  £.  Gr.  (16  K.J.  £q.)i67; 

314;  8.  c,  2  Dow.  230,  250;  In  re  Blith-  Rogers  v.  Allen,  3  Ohio,  489;  Lessee  of 

man,  35  Beav.  219;  2  Bell,  Comm.  B.  8,ch.  McCullough  v»  Rodrick,  2  Ohio,  234;  Os- 

2,  §  1266,  pp.  684-690  (4th  ed.);  Liverm.  born  v.  Adams,  18  Pick.  (Mass.)  247;  Maj 

Dissert.  140;  Beames,  Liex  Merc.  (6th  ed.)  v.  Breed,  7  Cush.  (Mass.)  41 ;  Taylor  v. 

5,  6.  Columbian  Ins.  Co.,  14  Allen  (Mass.),  355; 

It  is  said  now  to  be  the  well-settled  law  Pingree  v.  Hudson  River  Ins.  Co.,  10  Gray 
of  England, -—" /»j/,  that  an  assignment  (Mass.),  170;  Wallace  t^.  Patterson,  2  Har. 
under  the  bankrupt  law  of  a  foreign  country  &  McH.  (Md.)  463 ;  Abraham  v.  Plestero, 
passes  all  the  personal  property  of  the  %  Wend.  (N.  Y.)  538,  549,  550;  s-  c,  t 
bankrupt  locally  situate,  and  debts  owing  Page,  Ch.  (N.  Y.)  2^7  ;  Ingraham  v.  Geyer, 
in  England;  Secondly ^  that  an  attachment  13  Mass.  146;  Harrison  v.  Steny, ^ Cr. (U. 
of  such  propertv  by  an  English  creditor,  S.)  289;  Ogden  v,  Saunders,  12  Wheat.  (U. 
after  such  bankruptcy,  witn  or  without  .8.)  213,  300-369;  Saunders  v.  Williams,  S 
notice  to  him,  is  invalid  to  overreach  the  N.  H.  213;  Fox  v,  Adams,  5  Me.  245;  Orr 
assignment;  7*4/r<i7|/,  that  in  England  the  v.  Armory,  11  Mass.  25;  Caskie  v.  Web- 
same  doctrine  holds  under  assignments,  by  ster,  2  Wall.  Jr.  C.  C.  131 ;  United  States 
her  own  bankrupt  laws,  as  to  personal  prop-  v.  Bank  of  United  States»  8  Rob.  (La*)  262; 
erty  and  debts  of  the  bankrupt  in  foreign  2  Kent,  Com.  404-408. 
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Some  of  the  cases,  however,  hold  with  the  English  doctrine ;  ^  but 
the  great  weight  of  authority,  as  well  as  current  of  the  decisions, 
is  on  the  other  side.* 

c.  Powers. — The  law  of  the  situs  of  the  subject  of  a  power 
controls  its  execution.* 

3.  Of  Lex  Domicilii.  — a.  Capacity  to  contract,  — Personal  Status, 
— The  ability  of  a  party  to  contract  depends  upon  the  law  of  the 
domicile,  when  the  question  is  one  of  personal  ability  or  disability.* 

b.  Assignments  for  Benefit  of  Creditors,  —  The  validity  of  an 
assignment  for  the  benefit  of  creditors  is  to  be  tested  by  the  law 
of  the  assignor's  domicile.* 

It  seems  that,  according  to  the  AMerican  Estate,  i  Pars.  Cas.  (Pa.)  59^    And  where 

doctrine,  a  voluntary  assignment  by  a  party,  a  husband  and  wife  residing  in  Mississippi, 

according  to  the  law  of  his  domicile,  wfll  made  in  that  State  a  contract  transferring 

pass  his  personal  estate,  wherever  it  may  lands  in  Louisiana  from  the  husband  to  the 

De  located.    See  Speed  v.  May,  17  Pa.  St.  wife,  it  was  held  that  her  capacity  to  take 

91 ;  Law  V,  Mills,  18  Pa.  St.  185.    But  a  lands  from  the  husband  must  oe  determined 

general  assignment  by  an  insolvent  debtor,  by  the  law  of  Mississippi ;  but  the  effect  of 

under  and  by  force  ot  the  law  of  his  domi-  the  contract  on  the  lands  must  be  deter- 

dle,  cannot  pass  real  estate  situated  in  mined  by  the  law  of  Louisiana.    Kelly  v, 

another  State.    See  Hutcheson  v,  Peshine,  Davis,  28  La.  An.  775. 

I XI.  £.  Gr.  (16  N.  I.  L.)  167 ;  Rogers  v.  But  it  has  been  held  by  a  federal  court 

Allen,  3  Ohio,  48p;  Lessee  of  McCullough  that  the  capacities  and  incapacities  of  an 

V,  Roderick,  2  Ohio,  254 ;  Osborn  v.  Adams,  individual  are  to  be  determined  by  the  law 

18  Pick.  (Mass.)  247.  of  the  place  where  the  person  is,  and  not 

1  See  Holmes  v,  Remsen,  4  Jphn.  Ch.  by  that  of  his  domicile.    Polydore  v.  Prince, 

(N.  Y.)  <46o,  470;  s.  c,  20  Johns.  (N.  Y.)  i  Ware  (U.  §.),  D.  C.  402,  citing  and  re- 

229;  Goodwin  V.Jones,  3  Mass.  517;  Blake  viewing  Medway  t/.   Needham,   16  Mass. 

V.  Williams,  6  Pick.  (Mass.)  312.  IS7 ;  West  Cambridge  v,  Lexington,  i  Pick. 

8  See  2  Kent,  Com.  404-408.  (Mass.)  506;  Putnam  v.  Putnam,  8  Pick. 

S  Bingham's  Appeal,  64  Pa.  St.  345.  (Mass.)  433;  Commonwealth  v.  Green,  17 

The  validity  of  a  trust,  created  oy  will,  Mass.  515;  Saul  v.  His  Creditors,  17  Mar- 
as  to  real  estate,  depends  on  the  lex  loci  ret  tin  (La.),  C96;  Case  of  Francesco,  9  Am. 
aia,    Knox  v,  Jones,  47  N.  Y.  389.  Jur.  490;  Butler  v.  Hopper,  i  Wash.  C.  C. 

The  validity  of  an  assignment  for  the  499;  Ex  parte  Simmons,  4  Wash.  C.  C. 

benefit  of    creditors,  conveying  lands  in  396;  Lunsfordz^.Coquillon,  i4Martin(La.), 

another  State,  depends  on  the  law  of  the  401 ;  Rankin  v,  Lydia,  2  A.  K.  Marsh.  (Ky.) 

situs,    Nicholson  v.Leavitt,  4  Sandf.(N.Y.)  470,    The   Slave  Grace,   2   Hagg.  Adm. 

252.    And  hence,  a  decree  in  bankruptcy  105-114;    Schrimshire  v,  Schrimshire,    2 

does  not  vest  in  the  assignees  lands  situatea  Hagg.  Cons.  407 ;  Compton  v,  Bearscroft, 

in  a  foreign  country.    0^t,^v,  Bennett,  11  BulTer*s  N.  P.  114;  Steuart  v,  Somersett,  i 

How.  (U.  S.)  33.  Black. Com. 425 note;  Somersett/.  Steinrartt, 

The  appointment  of  a  trustee,  by  a  court  Lofft's  Rep.  1 ;  Steuart  t/.  Somersett,  1 1 

of  another  State,  in  place  of  a  deceased  State  Trials,  340;  s.  c,  20  How.  St.  Tr.  i ; 

trustee,  in  whom  the  title  to  real  estate  is  Forbes  v,  Cochrane,  2  Barn.  &  Cr.  448 ; 

vested,  does  not  pass  the  title,  so  as  to  Williams  v.   Brown,  3  Bos.  &  Pull.  69; 

enable  such  trustee  to  maintain  ejectment.  Shanley  v,   Harvey,  2   Elden   Rep.    127, 

Williams  r.  Maus,  6  Watts  ( Pa.),  278.  quoted  in  2  Hagg.  1 16. 

4  Matthews  v,  Murchison,  17  Fed.  Rep.  5  Livermore  v,  Jenckes,  21  How.  (U.  S.) 

60;    United  States  v,  Garlinghouse,   11  126;  Wickham  v,  Dillon,  2  West,  L.  Mo. 

nt.  Rev.  Rec.  11 ;   Petrie  v,  Voorhees,  3  51!  ;  Caskie  v,  Webster,  2  Wall.  Jr.  C.  C. 

C.  E.  Gr.  (N.  T.)  285.  131 ;  D'lvernois  v,  Leavitt,  23  Barb.  (N.  Y.) 

Burgundus  declares  that  in  all  matters  of  63 ;  Ockerman  v.  Cross,  54  N.  Y.  29;  s.  c^ 

contract,  the  lex  domicilii  must  prevail.  40  Barb.  (N.  Y.)  465 ;  Moore  v,  Willett,  35 

Burgundus,  Tr.  Cont.  Cons.  Floan.  §  41.  Barb.  (N.  Y.)  663;  Smith's  Appeal,  104 

See  Story,  Confl.  L.J  431 ;  Wharton,  Cfonfl.  Pa.  St.  381. 

L.  S  92.  In  Maine,  a  general  assignment  for  the 

Thus,  the  capacity  of  a  person  to  execute  benefit  of  creditors,  by  a  debtor  domiciled 

an  instrument,  affecting  his  personal  prop-  in  another  jurisdiction,  will  not  protect  his 

erty  in  another  jurisdiction,  is  to  be  aeter*  property,  found  in  that  State,  from  the 

mined  by  the  law  of  the  domicile.    Kohne's  attachment  of  a  resident  creditor.     The 
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c.  Contract  by  Master  of  a  Vessel,  —  A  contract  made  by  the 
master  of  a  vessel  in  a  foreign  country  is  governed  by  the  law  of 
the  owner's  domicile,  so  far  as  respects  his  liability.  "^ 

d.  Personal  Property.  —  Personjil  property  has  no  locality :  the 
law  of  the  owners'  domicile  is  to  determine  the  right  to  its  pos- 
session,* as  well  as  the  validity  of  its  transfer  or  alienation,  unless 
there  be  some  positive  or  customary  law  of  the  country  where  it  is 
found  to  the  contrary.*  And  a  title  to  personal  property,  acquired 
under  the  laws  of  the  domicile,  is  available  in  any  other  State.^ 

The  law  appertaining  to  the  domicile  of  the  owner  determines 
the  character  of  personal  property.' 

A  transfer  of  stock  is  governed  by  the  lex  fori  as  to  the  form 
of  the  transfer ;  but  the  rights  of  the  parties  under  it  are  deter- 
mined by  the  lex  domicilii^ 

Where  property  is  pledged  as  security  for  a  debt,  the  domicile 
of  the  creditor  is  the  place  at  which  a  redemption  must  be  made.^ 
^  If  a  trust  of  personal  property  be  valid  by  the  law  of  the  domi- 
cile, it  will  be  protected  on  a  subsequent  removal  of  the  parties 
into  another  State.*  The  lex  domicilii  governs  as  to  the  testa- 
mentary capacity.^    And  the  validity  of  a  bequest  of  persoAal 

property  depends  upon  the  lex  domictlii.^^ 

i 

Watchman,  i  Ware  (U.  S.),  D.  C.  232.  But  itor,  and  the  mortgagee,  be  all  rwidents  of 
(his  rule  only  applies  to  suc|i  property  as  is  such  otner  State ;  and  effect  must  be  given 
found  within  the  jurisdiction  of  the  State  in  the  latter  to  the  judgment  in  the  attach- 
at  the  time  of  assignment.  The  Watch-  ment  suit.  Green  v.  Van  Buskirk,  7  Wall. 
man,  i  Ware  (U.  S.),  D.  C.  232.  ^  (U.  S.)  130 ;  reversing  s.  c,  2  Keycs  (N,  V.), 
1  Pope  V,  Nickerson,  3  Story,  C.  C.  465.  119;  34 'Barb.  (N.  Y.)  457. 
Thus,  it  has  been  held  that  the  liability  4  Shelby  v,  Guy,  11  Wheat  (U.  S.)  361. 
of  an  English  vessel  on  which  goods  are  A  deed  of  personal  property,  valid  bf 
shipped  in  England  on  an  ordinary  bill  of  the  law  of  the  place  where  the  parties  re- 
lading,  is  to  be  determined  according  to  sided,  and  duly  there  recordeo,  protects 
the  law  of  the  flag.  The  Titania,  19  Fed.  their  title  when  they  afterwards  remove 
Rep.  lot.  And  a  contract  of  affreightment  into  another  State«to  reside.  Bank  of  the 
made,  in  a  foreign  port,  by  the  master  of  a  United  States  v.  Lee,  13  Pet.  (U.  S.)  107; 
vessel  owned  in  Massachusetts,  for  the  de-  s.  c,  5  Cr.  C.  C.  ^19. 
livery  of  the  cargo  in  Pennsylvania,  is  gov-  6  The  KosciusKO,  11  N.  Y.  Leg.  obs.2S. 
erned  by  the  law  of  the  former  State.  Pope  6  Burr  v.  Sherwood,  3  Bradf.  (N.  Y.)  85. 
V,  Nickerson,  3  Story,  C.  C.  465.  A  transfer  of  the  stock  of  a  Ijjank  lo- 
ft Blane  v.  Drummond,  i  Brock.  C.  C.  cated  in  another  State,  if  good  by  the  Uw  of 
62.  the  owner's  domicile,  passes  the  equitable 
8  Blackv.  Zacharie,3  How.  (U.S.)48|;  title  to  it,  unless  the  law  of  the  State 
Speed  V,  May,  17  Pa.  St.  91 ;  Oakey  v.  Ben-  where  the  corporation  is  located,  prohibits 
nett,  II  How.  (U.  S.)  33;  Harvey  v.  Rich-  such  transfer.  Black  v,  Zacharie,  3  How. 
ards,  I  Mason,  C.  C.  3S1.  (U.  S.)  483. 

The  fiction  of  law,  that  the  domicile  of  Contracts    respecting   public  funds  or 

the  owner  draws  to  it  his  personal  estate,  stock,  bank  stock,  and  oiher  property  of 

wherever  it  may  happen  to  be,  must  yield  that  incorporeal  nature,  which  owes  its  ex- 

whenever,  for  the  purpose  of  justice,  the  istence  to,  and  is  regulated  by,  peculiar  and 

actual  situs  of  the  property  ought  to  be  local  laws,  must  be  made  and  carried  into 

examined.    Green  v.  Van  Buskirk,  7  Wall,  execution  according  to  those  laws.    Dow 

(U.S.)  139;  reversing  s.  c.,  2  Keyes  (N.  Y.),  v.  Gould,  etc.,  Co.,  31  Cal.  629. 

119;  34  Barb.  (N.  Y.)  457.    Thus,  by  the  7  Stoker  v,  Cogswell,  25  How.  (N.  Y.) 

laws  of  Illinois,   an  attachment    of  per-  Pr.  267. 

■onal  property  there  will  take  precedence  8  Reid  v.  Gray,  37  Pa.  St.  508. 

over  an  unrecorded  mortgage,  executed  in  9  Schultz     v.     Dambmann,    3    Bradf. 

another  State,  where  record  is  not  neces-  (N.  Y.)  379. 

sary,  though  the  owner,  the  attaching  cred-  10  Knox  v,  Jones,  47  N.  Y.  389;  I>e8- 
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e.  Married  Women.  —  The  status  of  a  married  woman  and  her 
capacity  to  carry  on  business  in  a  foreign  State  are  determined  by 
the  law  of  her  domicile.^  But  it  is  said  that  the  forms  of  contract 
she  must  use,  and  the  manner  in  which  she  must  sue,  are  to  be 
determined  by  the  lex  loci  ctctus ;  *  and  the  forms  of  conveyance 
used  are  to  be  determined  by  the  lex^  rei  sitce^ 

Personal  property,  given  to  a  married  woman,  is  received  under 
the  law  of  her  actual  domicile,  and  not  of  the  matrimonial 
domicile.^  And  a  purchase  of  personal  property  by  a  wife,  in  a 
State  where  the  common  law  prevails,  vests  the  same  in  her 
husband :  it  is  governed  by  the  law  of  the  domicile.' 

The  mere  removal  by  husband  and  wife  from  another  State  of 
personal  propertv  to  which  the  husband's  marital  rights  hs^d 
attached  by  the  faw  of  their  former  domicile,  will  not  change  the 
ownership  of  the  property.* 

4.  Of  the  Lex  Fori. — a.  General  Rules.  —  The  general  rule 
is,  that  the  operation  of  a  contract,  and  the  rights  of  the  parties, 
so  far  as  they  depend  on  the  construction  and  validity  of  the 
agreement,  or  on  questions  of  sufficiency  of  performance,  are 
governed  by  the  laws  of  the  place  where  it  is  put  in  suit.^    The 


f,  ChurchiU,  o  N.  Y.  192 ;  Dupuy  v.   Pothier,  Traut^  des  Oblig.  par.  2,  ch.  vi. 
t,  jj3  N.  y.  5S&  J  5 ;  Savigny,  137 ;  BouUcnois,  i.  437-439  5 

vifl  of   personal   property  must  be    rbelix,  i.  180,  no.  89. 


Wurtz, 

A  wi!          .                ...  .          ,         . 

executed  according  to  the  law  o!  the  testa-  Yet    it    has  been    held  that  where   a 

tor's  domicile  at  the  time  of  his  death,  or  it  married  woman,  having  a  separate  estate  in 

will  not  pass  personal  property  in  a  foreign  lands  in  Missouri,  made  a  contract  in  an- 

country,  though  executed  with  all  the  for-  other  State,  her  capacity  to  make  the  con- 

malities  required  by  the  laws  of  that  coun-  tract,  and  its  validity,  are  to  be  determined 

try.    Desesbats  v,  Berauier,  i  Binn.  (Pa.)  by  the  law  of  Missouri,  in  a  suit  in  a  Mis- 

356;  Guier  v.  O'Danief,  i  Binn.  (PaJ  340,  souri  court  to  enforce  such  contract  against 

n. ;  Flannery's  Will,  24  Pa.  St.  502 ;  Care^^s  her  separate  estate  there.      Johnston  v. 

Appeal,  75  Pa.  St.  aoi.    And  Jurisdiction  Gawtry,  11  Mo.  App.  322. 

over  the  estate  of  a  decedent  oelongs  ex-  8  Ilderton  v.  Ilderton,  2  H.  Bl.  145 ;  Bar. 

dusively  to  y^t  forum  of  the  domicile  where  Priv.  Intr.  L.,  §  53 ;  Wiichter,  ii.  180. 

the  assets  are  situate.    Van  Dvke's  Appeal  S  Sell  v.  Miller,  1 1  Ohio  St.  331. 

(Pa.),  31  Leg.  Int.  69;  s.  c,  6  Les.  Gaz.  7a  4  Gidney  v.  Moore,  86  N.  C.  484. 

The  succession  to  and  distribution  of  6  Davis  v.  Zimmerman,  67  Pa.  St.  70. 

personal  property  is  regulated  bv  the  law  6  Cahalan  v.  Monroe,  70  Ala.  27 1 ;  Gluck 

of  the  owner^  domicile,  not  by  ui^  lex  loci  v.  Cox,  75  Ala.  310;  Bush  v.  Gamer,  73 

rfi  tit^.    Holmes  v,  Remsen,  4  John.  Ch.  Ala.  162. 

(N.  Y.)  460 ;  Vroom  v.  Van  Home,  10  Paiee  Bringing  a  wife's  property  from  Missis- 

Ch.  (N.  Y.)  549;  Mills  V.  Fogal,  4  £dw.  Ch.  sippi  into  Alabama  could  not  convert  an 

(N.  Y.)  C50;  Suarex  v.  New  York,  2  Sand,  equitable  title  into  a  legal  one.    Gluck  v, 

Ch.  (N.  YT;  173;  Parsons t^.  Lyman,  20 N.  Y.  Cox,  75  Ala.  31a 

103;  s.  c,  28  Barb.  (N.  Y.)  564;  reversing  7  Broughton  v.  Bradley,  36  Ala.  689 

s.  c,  4  Bradf.  (N.  Y.)  268 ;  Graham  v,  Pu^  Maguire  v,  Pingree,  30  Me.  508 ;  Camesie 

lie  Administrator,  4  Bradf.  (N.  Y.)  127;  s.  v.  Morrison,  2  Mete.  (Mass.)  381;   Phua. 

c,  19  Law  Rep.  386;  Public  Administrator  Loan  Co.  v,  Towner,  13  Conn.  249;  Wat- 

V.  Hughes,  I  Bradf.  (N.  Y.)  125;  Burr  v.  son  v.  Brewster,  i  Pa.  St.  381;  Watson  v. 

Sherwood,  3  Bradf.  (N.  Y.)83;  Mercure's  Orr,  3  Dev.   (N.  C.)  L.  t6i ;  Martin  v. 

Estate,  1  Tuck.  (N.  Y.)  288 ;  Grote  v.  Pace,  Martin,  9  Miss,  (i  Smed.  &  M.)  176:  Bul- 

71   Ga.  231;    Hutton's    Ex'rs  v,  Hutton  ger  v,  Roche,   11   Pick.   (Mass.)  30^  38; 

(N.  J.),  2  Cent.  Rep.  216;  Richardson  t/.  Blanchard  v.  Russell,  13  Mass.  i,  4;  Steb* 


Lewis  (Mo.^ppO,  4  West  Rep.  267.  bins  v,  Leowolf,  3  Cush.  (Mass.)  1^7 ;  Jones 

"     '       48;  Young  v.H 
(K.y.)  550;  Dakin  v. 

Ry.  ft  Wood.  102;  Story,  Confl.  L.,  §  136 ;   Gill  (Md.),  1 ;  De  Sobry  v.  De  Laistre,  2 


1  Hill  v.  Pine  River  Bank,  45  N.  H.  300 ;  v.  Jones,  18  Ala.  248 ;  Young  v^  Harris,  14 


Coaio  V.  De  Demales,  i  C.  &  P.  266;  s.  c,   B.  Mon.  (Ky.)  J56;  Dakin  v.Pomeroy,  9 

•   G; 
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lex  fori  governs  as  to  the  form  of  the  contract  and  the  nature  of 
the  action.  "^ 

b.  The  Rule  as  to  Remedies  upon  Contracts,  —  All  questions 
touching  the  remedy  to  be  allowed  upon  a  contract,  and  the 
proper  course  o£  enforcing  it,  are  to  be  determined  by  the  law 
of  the  place  where  suit  is  brought,  according  to  their  own  forms 
of  proceeding;*   but  this  should  be  in   such   a  manner  as  to 

Harr.  &  J.  191;  Pitkin  v.  Thompson,  13  2  Smith  v,  Atwood,  3  McL.  CO.  545: 

Pick.  (Mass.)  64;  Smith  v.  Smith,  2  Johns.  Tones  v.   Tones,  t8  Alsu  248;  Dundas  v. 

(N.  Y.)  23c;  Ruggles  V,  Keeler,  3  Johns.  Bowler,  3  McL.  C.  C.  396;  Cox  ».  Adams, 

(N.   Y.)   263;  Thompson  v,  Ketcham,  8  2  Ga.  158;  Brent  v,  Shouse.,  15  La.  An. 

Johns.  (N.  Y.)  189;  Sherrill  v.  Hopkins,  i  no;  De  Sobry  v,  De  Laistre,  2  Har.  &  J. 

Cow.  (N.  Y.)  103;  Whittemore  v.  'Adams,  (Md.)  i^i ;  Dakinz/.  Pomcroy,  9  Gill  (Md), 

2  Cow.  (N.  Y.)  626;  Andrews  v,  Herriot,  I ;  Pitkmt/.  Thompson,  13  Pick.  (Mass.)  64; 

4  Cow.  (N.  Y.)  508,  note ;  Pomeroy  v,  Ains-  Smith  t^.  SpinoIIa,  2  Johns.  (N.  Y.)  i^;  An- 

worth,  22  Barb.  (N.  Y.)  1 18 ;  Brown  v.  Free-  dre\ys  ».  Herriot,  4  Cow.  (N.  Y.)  506,  note ; 

Isind,  34  Miss.  181;  Anderson  v.  Doak,  10  Watson  v.  Brewster,  i  Pa.  St. -381 ;  Gulick 

Ired.  (N.  C.)  L.  295;  Ayres  v.  AuduboYi,  2  v,  Loder,  13  N.  J.  L.  (i  Gr.)  08;  Allen  7. 

Hill  (S.  C),  601 ;  Le  Prmcc  v.  Guillemot,  Wateon,  2  HiU  (S.  C),  519;  McKissick  v, 

iRich.  (S.C.)Ch.  187;  Pegramz'.  Williams,  McKissick,  6  Humph.  (Tenn.)  75;  Blanc 

4  Rich.  (S.  C.)  L.  219;  Warder  v,  Arell,  2  v.  Dnfmmond,  i  Brock.  C.  C.  62;  Atlanta 

Wash.  (Va.)  282.  &  Charlotte  Air  Line  Ry.  Co.  v.  Tanner, 

The  remedial  statutes  of  one  State  cannot  68  Ga.  384 ;  Bird  v,  Caritat,  2  Johns.  (N.  Y.) 

be  invoked  to  enforce  a  contract  in  another.  342 ;    Holmes  v,  Remsen,  4  Johns.  Ch. 

Mineral  Point  R.R.  Co.  v. Barron, 83  III.365.  (N.  Y.)  460;  Bank  of  the  United  States  v, 

A  decree  hy  the  court  of  chancery  m  Donnally,  8  Pet  (U.  S.)  361 ;  Wilcox  v, 

.England,  dismissing  a  bill  filed  by  an  ad-  Hunt,  13  Pet.  (U.  S.)  378;  Laird  2^.  Hodges, 

ministrator  against  an  executor  with  re-  26  Ark.  356;  Willard  v.  Wood  (D.  C),  2 

spect  to  assets  in  that  country,  is  no  bar  to  Cent.  Rep.  ^5 ;  Thornton  v.  Western  Re- 

a  like  suit  in  the  United  States,  between  serve  Farmers'  Insurance  Co.,  31  Pa.  St. 

the  same  parties,  upon  the  same  title,  with  529;    Denny  v,   Faulkner,  22   Kan.  89: 

respect  to  American  assets.     Aspden  v,  Alexandria  Canal  Co.  v.  Swann,  5  How. 

Nixon, 4 How.  (U.S.) 467; Staceyv. Thrash-  (U.  S.)  83;    Columbia  Fire  Ins.  Co.  v. 

er,  6  How.  (U.  S.)  44.                           '  Kinyon,  8  Vr.  (N.  J.)  J3;  Van  Reimsdyk 

1  Lodge  V,  Phelps,  2  Cai.  Cas.  (N.  V.)  v*  itane,   i   Gall.  U.  O  371 ;  Hinkley  v. 

321;  8.  c^  I  Johns.  Cas.  (N.  Y.)  M9;  An-  Marean,  3  Mason,  C.  C.  88;  Willard  v. 

drews  v,  Herriot,  4  Cow.  (N.   Y.)  508 ;  Dorr,  3  Mason,  C.  C.  91 ;  Burchard  v.  Dun- 

Stoneman  v,  Erie  Railway  Co.  52  NT  Y.  bar,  82  111.  450;  Munuord  v.  Canty,  50  111. 

429;  W2.tson  V,  Brewster,  i  Pa.  St.  381;  370;  Canfranque  t^.  Bumell,  i  Wash.  C.C. 

Le  Roy  v.  Beard,  8  How.   (U.  S.)  451;  340;    Courtois    v.    Carpentier,   i    Wash. 

Ayer's  Case,  6  C.  H.  Rec  30;  Thornton  v,  C.  C.  376;  Webster  v,  Massey,  2  Wash. 

Western  Reserve  Farmers'^Ins.  Co.,  31  Pa.  C.  C.  1 57 ;  Golden  v.  Prince,  3  Wash.  C.  C. 

St^29.  313;  Bainbridge  v.  Wilcocks,  Bald.  C.  C. 

Thus,  an  instrument,  executed  with   a  530;  Nicolls  v.  Rodgers,  2  Paine,  C.  C.437; 

scroll  seal,  though  considered  a  deed  in  the  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406. 

glace  of  its  execution,  yet,  if  sued  on  in  a  Compare  Pa3rson  v.  Withers,  5  Biss.  C.  C. 

tate  where  scrolls  are  not  treated  as  seals,  269. 

the  remedy  must  be  as  upon  an  unsealed.  The  remedy  upon  a  contract,  both  in 

simple  contract.     Bank  of  United  States  sub^ance  ana  form,  must  be  regulated  by 

V,  Donnally,  8  Pet.  (U.  S.)  361 ;  Le  Roy  v.  the  lex  fori^  and  not  by  the  lex  Icciconirtu- 

Beard,  8  How.  (U.  S.)  451 ;  Warren  v,  tus^  even  where  the  contract  was  to  be  per* 

Lynch,   5  Johns.  (N.  Y.)   239;  Andrews  formed  in  the  place  of  making  it.    Harker 

V.  Herriot,  4  Cow.  (N.  Y.)  508 ;  Meredeth  V.  ».  Brink,  4  2iab.  (N.  J.)  334;   Wood  ». 

Hinsdale,  2  Cai.  (N.  Y.)  362;  Adam  v,  Malin,  q  Hal.  (N.  J.)  208;  Gulick  v.  Loder. 

Kerr,  i  Bos.  &  Pull.  360.    And  a  note  with  I  Gr.  (N.  J.)  68 ;  Armour  v,  McMichael, 

a  scroll  seal,  although  treated  as  a  simple  7  Vr.  (N.  J.)  92,  94;  Garr  v,  Stokes,  i 

contract  in  the  State  where  made,  yet,  if  Harr.  (Del.)  403,  40^ ;  Murrs^  v.  Gibson, 

sued  in  a  State  where  scroll  seals  are  valid,  2  La.  An.  311 ;  Rooerts  v.  Wilkinson,  S 

it  will  be  regarded  as  a  specialty.    Watson  La.  An.  370,  379 ;  Bacon  v.  Dahlgreen,  7 

V.  Brewster,  I  Pa.  St.  381 ;  Tresher  v.  Ever-  La.  An.  600;  Collins,  etc,  Co.,  f.  Burkam, 

hart,  3  Gill  &  J.  (Md.)  234 ;  Bank  of  United  10  Mich.  283. 

States  V,  Donnally,  8  Pet.  (U.  S.)  361.  Whether  or  not  an  assignment  of  per- 
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give  effect  to  the  contract  according  to  the  laws  which  gave  it 
validitv.* 

c.  As  to  Arrest  on  Foreign  Contract,  —  It  has  been  held  that  in 
an  action  upon  a  contract  made  in  a  foreign  country,  the  defendant 
may  be  held  to  bail»  although  by  the  lex  loci  contractus  he  would 

«ona]  property,  without  deliverv  of  posses-  that  the  law  of  New  York  must  control 

sion,  oe  fraudulent  as  to  creditors,  is  a  the  law  and  usage  existing  in  Frankfort. 

anestion  of  evidence,  and  determinable  by  Wylie  v  Speyer,  62  How.  (N.  V.)  Pr.  107. 

le  law  of  the  forum.    Barton  v.  Bolton,  Questions  of  lien,  or   priority   among 

3  Phila.   (Pa.)  J69.     And    th6    Question  creditors,  relate  to  the  remedv,  and  must 

whether  an  assignee  can  sue  in  his  own  be  determined  by  the  law  ^t  the  forum, 

name,  is  sometimes  a  technical  one,  and  Owens  v.  Daves,  15  La.  An.  22.    Le  Prince 

sometimes  one  that  is  essential.    When  it  v.  Guillemot,  i  Ricn.  (S.  C.)  £q.  187. 

is  technical,  the  lex  fori  is   to   decide.  An  attorney's  warrant  to  appear  must  be 

Glenn  t'.  Busey  (D.  C),  4  Cent.  Rep.  614.  executed  in  accordance  with  the  iex  fori, 

A  creditor,  domiciled  in  Illinois,  there  Commonwealth  v,  Peterson,  i  Clark  (Pa.), 

executed   an  assignment  of  a   debt   due  482. 

from  a  resident  oiE  Minnesota,  and  there  A  contract  which  has  been  recognized  as 

payable.     Before  notice  to  the  debtor  of  valid  by  the  courts  of  another  State  will 

the  aissignment,  a  creditor  of  the  assignor  not  be  enforced  by  the  courts  of  New  Ter- 

attached  the  debt  by  service  of  a  camished  sey,  if  it  is  in  violation  of  the  public  policy 

summonSi.     Pending  the  proceeoings,  the  of  that  State.    Union,  etc.,  Co.,  v*  Erie 

assignee  appealed,  and  was  made  a  party  R.  R.  Co.,  37  N.  J.  L.  23. 

diereto.    The  law  of  Minnesota  makes  an  Where  a  person  was  killed  in  a  collision 

assignment  of  a  ehosi  iu  attion  complete  on  a  railroad  running  through  two  States, 

without  notice  to  the  debtor.    In  lUmois  it  was  held  that  the  right  of  action  was 

the  law  is  otherwise.    It  was  held  that  the  determined  by  the  law  of  the  State  where 

law  of  Minnesota^  must  govern,  the  pro-  the  collision  occurred.    Chicago,  St.  Louis, 

ceedings  being  there  instituted,  and  that  etc.,  R.  R.  Co.,  v»  Doyle,  60  Miss.  977. 

being  the  situs  of  the  debt    Lewis  v.  Bush,  It  was  held  in  an  action  brought  in  New 

JO  Minn.  244*                                          I  York,    on    a  promissory    note  made    in 

A  transfer  of  stock  is  governed  by  the  Lower  Canada,  and  payable  in  England, 

!ex  fori  as  to  the  form  of  the  transfer,  but  "  with  interest  until    paid    in    Eneland,*' 

not  as  to  the  rights  of  the  parties  under  it.  that  interest  is  only  to  oe  calculated  to  the 

Burrt^.  Sherwood,  3  Bradf.  (N.  Y.)  85.  time  of  judgment,  and  that  the  plaintiffs 

The  effect  of  a  sale  of  personal  proper-  cannot  recover  the  difference  of  exchange, 

ty,  under  proceedings  in  attachment,  must  Scofield  v.  Day,  20  Johns.  (N.  Y.)  102. 

be  determined  bv  the  lex  fori.    Green  v.  The  same  court  has  held  that,  where  a 

Van  Bttskirk,  5  Wall.  (U.-  S.)  307.  defendant  is  sued  there  for  a  debt  con- 

A  case  of  general  average,  settled  in  a  tracted  in  a  foreign  country,  the  plaintiff  is 

foreign  port,  according  to  the  local  law,  only  entitled  to  recover  the  amount  at  the 

binds  the  right  of  the  parties,  though  it  par  of   exchange.    Martin  v,  Franklin,  4 

may  differ  from  our  own  law.    Peters  v,  Johns.  (N.  Y.)  124. 

Warren  Insurance  Ca,  14  Pet.  (U.  S.)  ^  Where  a  contract  is  to  be  completed  in 

And  where  a  collision  occurs  in  a  foreign  a  foreign  country,  the  compensation  for 

port,  the  rights  of  the  parties  depend  on  which  is  payable  in  the  money  of  account 

the  foreign  Taw.    Smith  v.  Condry,  l  How.  of  that  country,  it  is  deemed  performable 

(U.  S.)  20.  there,  so  far  that  the  value  of  the  currency 

When,  by  the  laws  of  the  foreign  coun*  of  that  country  is  to  be  estimated  at  the 

try,  where  a  contract  between  its  citizens  place  of  the  forum.    Brown  v.  Post,  6  Rob. 

was  made,  the  creditor's  right  to  proceed  (N.  Y.)  iii. 

to  the  enforcement  of  his  contract  is  sus-  In  the  absence  of  any  finding  to  the  con- 

pended,  the  tribunals  of  this  cocmtry  will  trary,  it  will  be  assumed  in  favor  of  a  judp;- 

give  effect  to  the  contract  only  according  ment  in  an  action  on  a  contract  made  in 

to  such  laws.    Camfranque  v,  Bumell,  i  another  State,  that  the  lex  loci  is  the  same 

Wash.  C.  C.  34a  as  the  lex  fori.    Chapin  v.  Dobson,   78 

Where   overdue  coupons    on    railroad  N.  Y.  74. 

bonds  were  stolen  in  the  United  States,  1  Camfranque  v.  Bumell,  i  Wash.  C.  C. 

and  purchased  in  Frankfort-on-the-Main  by  340 ;  Courtois  v.  Carpentier,  i  Wash.  C.  C 


one  who  bought  in  good  faith  for  value,   376;  Webstert/.  Massey,  2  Wash.  C.  C.  157; 

■ I,   Golden  V,  Prince,  3   Wash.  C.  C.  313; 

it  was  held  that  the  true  owner  could  en-   Bainbridge  v.  Wilcocks,  Bald.  C.  C.  530; 


join  their  payn^ent  to  the  parchMer»  and   Nicolls  v,  R^dgers,  2  Paine,  C.  C.  437. 
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not  be  liable  to  arrest.^  It  has  been  said  that  there  is  a  broad 
distinction  between  a  contract  which  ex  directo  excludes  personal 
liability,  and  a  contract  made  in  a  country  which  binds  the  party 
personally,  but  where  the  laws  do  not  enu)rce  the  contract  in  per- 
sonam^ but  only  in  rem  ;  for  in  the  latter  case  the  remedy  consti- 
tutes no  part  of  the  contract,  and  the  liability  under  it  is  general, 
so  far  as  the  acts  of  the  parties  go ;  and  the  mode  of  enforcement 
is  merely  a  matter  of  municipal  regulation,  which  may  be  changed 
from  time  to  time,  as  the  legislature  may  choose.* 

The  rule,  as  settled  in  England  and  America,  seems  to  be,  that 
it  is  of  no  consequence  whether  the  contract  authorizes  the  arrest 
and  imprisonment  of  the  party  in  the  country  where  it  was  made, 
if  there  is  no  exemption  of  the  party  from  personal  liability  on 
the  contract* 

Where  the  laws  of  two  States  are  brought  into  conflict,  the  rule 
is,  that  the  laws  prevailing^  where  the  relief  is  sought  must  have 
the  preference.*  The  rule  that  the  laws  relative  to  the  binding 
force  of  a  contract  form  a  part  of  the  contract  to  secure  the 
remedy  to  the  creditor,  does  not  extend  so  far  as  to  carry  the  rem- 
edy into  another  jurisdiction,  and  regulate  the  mode  of  enforce- 
ment of  a  contract  in  an  action  in  the  courts  of  another  State' 

Where  interest  is  allowed,  not  under  contract,  by  the  way  of 
damage,  the  rate  must  be  according  to  the  lex  fori.^ 

Questions  of  evidence  are  to  be  determined  exclusively  by  the 
lex  fori;  "^  and  the  mode  of  authenticating  a  foreign  protest,  so 
as  to  make  it  evidence,  is  regulated  by  the  same  law.* 

1  Bird  V.  Caritat,  2  Johns.  (N.  V.)  34  c;  v,  Hcaly,  4  Conn.  49;  Imlay  v.  Ellefsen,  2 
Smith  V.  PinoUa,  2  Johns.  (N.  Y.)  igS;  East,  453;  Robinson  v.  Bland,  2  Burr,  1077; 
Whittemore  v.  Adams,  2  Cqw.  (N.  Y.)  De  la  Vega  v.  Vianna,  t  Barn.  &  Ad.  284. 
^26;  Willin^s  V.  Consecjua,  i  Pet.  C.  C.  4  Runyon  7/.  Groshon,  i  Beas.  86;  Tab- 
317;  Courtois  V.  Carpentier,  i  Wash.  C.  C.  errer  v,  Brentnall,  3  Harr.  (Del.)  262,  265. 
376 ;  Wayman  v.  Southard,  10  Wheat.  6  .Smith  v.  Atwood,  3  McLm  C.  C.  545. 
(u.  S.)  1 ;  De  la  Vega  v.  Vianna,  i  Bam.  Thus,  where  an  action  is  brought  in  one 
&  Ad  284 ;  Don  v,  Lippmann,  5  Clark  &  State  upon  a  contract  made  in  another,  the 
Fin.  I  ri  5.  creditor's  remedy  by  execution  for  satisfac- 

But  if  the  contract  is  simply  binding  in  tion  of  the  judgment  is  governed  by  the 

rem^  and  not  in  personam^  in  the  country  law  existing  m  the  State  where  the  remedy 

inhere  entered  into,  the  rule  will  be  differ-  is  sought,  at  the  time  it  is  sought.    Doe  ex 

rnt.    See  Ohio  Ins.  Co.  v,  Edmonson,  5  dem.  Mathuson  v.  Crawford,  4  McL.  C.  C. 

La.  295,  300;  Melan  V.  Fitz  James,  I  Bos.  540;    McCracken  v.    Hayward,    2    How. 

k  P.  138;  Talleyrand  v.  Boulancer,  3  Yes.  (U.  S.)  608. 

447 ;  Flack  v.  Holm,  i  Jac.  &  Walk.  405;  6  Goddard  v,  Foster,  17  Wall.  (U.  S.)  23. 

Liverpool  Marine  Credit  Co.  v.   Hunter,  After  judgment  recovered,  the  rate  of 

U  R.  3  Ch.  App.  479;   Burge,  Comm.  on  interest  is  governed  by  the  lex  fori.    Hoag 

Col.  &  For.  Law,  pt.  2,  ch.  20,  pp.  766-768;  v.  Dessan  (Pa.),  1  Pitts.  390. 

^tory,  Confl.  L.  §  568,  p.  709.  In  estimating  the  interest  to  be  allowed 

2  See  Symonds  v.  Union  Ins.  Co.,  4  Dall.  on  the  judgments  of  another  State,  the  com- 
|U.  S.)  417  ;  Ocden  v,  Saunders,  12  Wheat,  mon  law  is  not  presumed  to  have  been  in 
fU.  S.)  213;  Melan  v,  Fitz  James,  i  Bos.  force  in  such  State  where  it  was  never  sub- 
d  P.  142 ;  Hinkley  v,  Marean,  3  Mason,  ject  to  the  laws  of  England ;  in  such  case 
C.  C.  88 ;  Titus  v,  Hobart,  5  Mason,  C.  C.  the  laws  of  the  forum  must  govern.  Crone 
378.  V,  Dawson  (Mo.),  i  West.  Rep.  689. 

8  Peck  V.  Hozier,  14  Johns.  (N.  Y.)  346;  7  Kirtland  v.  Wanzer,  2  Duer  (N.Y.),  278; 

Smith  t/.  Pinolla,  2  Johns.  (N.  Y.)  198^  200;  Bloomer  v.  Bloomer,  2  Bradf.  (N.  Y.)  339- 

Atwater  v.  Townsend,  4  Conn.  47 ;  Wood-  8  Bank  of    Rochester  v.  Cray,  2  nill 

bridge  v.  Wright,  3  Cona.  523,  526;  Smith  (N.  Y.),  227. 
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d.  Form  of  yudgmenis  and  Executions.  —  The  form  of  the  judg* 
ments  to  be  rendered,  and  of  the  executions  to  be  issued,  must 
conform  to  the  lex  fori^  although  the  party  defendant  may,  in  his 
domestic  forum,  be  entitled  to  a  judgment  exempting  his  person 
from  imprisonment,  by  virtue  of  an  insolvent  law  existing  there, 
and  of  which  he  has  taken  the  benefit.^ 

e.  Defences  arising  from  Matters  Ex  Post  Facto,  —  Defences 
growing  out  of  matters  ex  post  facto  may  be  in  the  nature-^of  a 
counter-claim  or  set-off  to  an  action,  or  may  be  matters  oi  dis- 
charge, or  the  limitation  of  actions. 

(i)  Counter-claim^  or  Set-off,  —  It  is  held  at  common  law  that  a 
set-off  to  an  action,  allowed  by  the  local  law,  is  to  be  regarded  as 
a  part  of  the  remedy,  and  may,  therefore,  be  admissible  by  the 
lex  fori^  although  not  admissible  by  the  law  of  the  country  where 
the  contract  was  entered  into.* 

(2)  Discharge.  — The  general  rule  is,  that  a  defence  or  discharge 
which  is  good  by  the  law  of  the  place  where  the  contract  is  made 
or  is  to  be  performed,  is  to  be  held  of  equal  validity  wherever  the 
question  may  be  litigated.'    But,  this  general  rule  is  subject  to 

The  evidence  by  which  a  contract  is  to  263 ;  Carver  v.  Adams,  ^  Vt.  502 ;  Hani- 
be  proved  is  a  part  of  the  law  of  the  son  v,  Edwards,  12  Vt.  648;  Gibbs  fr. 
remedy,  not  of  the  law  of  the  contract;  Howard,  2  N.  H.  296;  Bliss  v.  Houghton, 
hence  the  ouestiod  whether  a  contract  ma^  11  N.  H.  126;  Bank  of  Galliopolis  v. 
be  proved  oy  parol,  or  whether  written  evi-  1  rimble,  6  B.  Mon.  (Ky.)  601 ;  Davis  r. 
dence  must  be  adduced,  or  whether  parol  Morton,  5  Bush  (Ky.)>  161. 
evidence  nay  be  received  to  show  the  actual  But  where  a  defence  inheres  in  the  trans- 
agreement  of  the  parties  to  a  blank  indorse-  action  itself,  and  does  not  arise  out  of 
inent  of  a  negotiable  instrument,  must  be  something  wholly  distinct  and  independent* 
determined  by  the  law  of  the  State  where  it  may  be  set  up  wherever  the  contract  is 
the  action  ns  brought,  and  not  by  that  of  put  in  suit,  and  its  effect  must  be  determined 
the  State  where  the  contract  was  made,  oy  the  lex  loci  contrcutus^  and  not  by  the 
Downer  V.  Chesebroush,  16  Conn.  39.  lex  fori.    Britton  v.   Bishop,    ii  Vt.  70; 

1  Woodbridge  v,  Wright,  3  Conn.  523,  Harrison  v,  Edwards,  12  Vt.  648. 

526;  Atwater  v.  Townsend,  4  Conn.  47 ;  Where  the  lex  fori  allows  a  plea  of  want 

Smith  V.  Healy,  4  Conn.  49;   Hinkley  v.  of  consideration  m  a  suit  on  an  obligation, 

Marean,  3  Mason,  C.  C.  88;  Titus  v.  Ho-  which  by  the  lex  loci  cotttracius  could  not 

bart,  5  Mason,  C.  C.  378.  be   pleaded,   the    lex  fori  is  to   control. 

It  makes  no  difference  that  the  contract  Warren  v.  Lynch,  5  Johns.  (N.  V.)  239; 

sued  on  was  made  in  the  State  granting  Andrews  v,  Herriot,  4  Cow.  (N.  V.)  508; 

such  discharge  in  bankruptcy,  because  the  Douglass  t/.  Oldham, 6 N.  II.  150;  Williams 

effect  of  such  discharge  is  purely  local,  and  v.  Haynes,  27  Iowa,  2^1 ;  United  States  v. 

is  addressed  solely  to  the  courts  of  that  Donnally,  8  Pet.  (U.  S.)  361. 

jurisdiction.      It    cannot    reach  or  effect  8  See  Bartsch  z/.  Atwater,  i  Conn.  409; 

process  of  courts  located  in  other  States,  Atwater  v,  Townsend,  4  Conn.  47 ;  Hem|> 

which  are  governed  by  their  own  rules  and  stead  z/.  Reed,  6  Conn.  480;  Houghton  v. 

regulations.     And  wnerever  a  remedy  is  Page,  2  N.  H.  42;  Dyer  v.  Hunt,  5  N.  H. 

sought,  the  judgment  obtained  must  be  401;  Hall  v.  Boardman,  14  N.  H.  38;  Very 

governed  by  the  municipal  jurisprudence  r.  McHenry,  29  Me.  214;  Smith  v.  Smith,  2 

of  the  State  whe¥e  suit  is  brougnt.    Suy-  Johns.  (N.  V.)  23J;   McMenomy  v.  Mur- 

damv.Broadnax,  i4Pet.  (U.  S.)67;  Toomer  ray,  3  Johns.  Ch.  (N.  V.)  435,  440;  Hicks 

V.  Dickerson,  17  Ga.  440 ;  Dimick  t/.  Brooks,  v.  Brown,  12  Tohns.  (N.  V.)  142;  Andrews 

21  Vt.  569;  Battey  V.  Holbrook,  11  Gray  t/.  Herriot,  4  Cow.  (N.  Y.)  515,  n. ;  Blanch- 

<Mass.),  212;    Woodbridge  v.  Wright,  3  ard  v.   Russell,  13  Mass.   i;   Prentiss  v. 

Conn.  521;  Atwater  v.  Townsend,  4  Conn.  Savage,  13  Mass.  20,  23;  Baker  t'.  Wheaton, 

47;  Smith  V,  Healy,  4  Conn.  40;  Hinkley  5  Mass.  511 ;  Watson  t/.  Bourne,  10  Mass. 

V.  Marean,  3  Mason,  C.  C.  88;  1  itus  v.  Ho-  ^rj  ;  Walsh  v.  Nourse,  5  Binn.  (Pa.)  381 ; 

Init,  5  Mason,  C.  C.  378.  Van  Reimsdyk  v.  Kape,  i  Gall.  C.  C.  371 ; 

9  Ruggles  V.  Keeier,  3  Johns.  (N.  Y.)  Greenv.  Sanniento,  i  PetC.  C.74;Sturge« 
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exceptions*  which  the  various  States  enforce  according  to  their 
sense  of  justice.^ 

The  American  doctrine  seems  to  be,  that  a  discharge  under  the 
insolvent  laws  of  one  State  is  not  valid  against  a  creditor  who  is 
a  citizen  of  another  State,  and  was  at  the  time  the  contract  was 
entered  into,  although  the  contract  was  made  and  was  to  be 
performed  in  the  State  where  the  debtor  received  his  discharge.* 
• 

V,  Crowninshield,  4  Wheait.  (U.  S.)  122;  same  is  true  of  indorsements.    Cooper  v. 

Ogden  r.  Saunders,  12  Wheat.  (U.  S.)  213,  Waldegrave,  2  Beav.  282;  Lewis  v.  Owen, 

3^;  Potter  V.  Brown,  5  East,  124;  Ballan-  4  Bam.  &  Aid.  654;  Shanklin  v.  Cooper, 

tine  V,  Golding,  i  Coop.  Bank.  Laws,  397 ;  8  Blackf.  (Ind.)  41 ;  Rothschild  v.  Currie, 

Hunter  v.  Potts,  4  T.  R.   182;  Quin  v.  i  Q.  B.  43;  Hirschfeld  t/.  Smith,  L.  R.  i 


Keefe,  2  H.  Black.  1C53 ;  2  Kent,  Comm.    C.  P.  344.     Compare  Short  v,  Trabue,  4 

g)2t  393. 459;  Story,  Confl.  L.  §  331,  p.  415;   Met.  (Ky.)  299;  Carlisle  v.  Chambers,  4 
urge,  Comm.  on  Col.  &  For.  Law,  pt.  2,   Bush  (Ky.),  273;  Hunt  v.  Standart,  15  Ind. 


ch.  21,  §§  1-7,  pp.  781-S86;  Bell,  Comm.  i6a 
b.  8,  ch.  3,  §  1267,  p.  692  (4th  ed.) ;  Dwarris  1  Story,  Confl.  L.  §  334,  p.  417. 
on  Stat.  pt.  2,  050,  651.  See,  to  same  Thus,  where  the  country  in  which  a  con- 
effect,  J.  Voet  ad  rand.  lib.  4,  tit.  i,  §  29^  tract  was  made,  by  a  general  bankrupt  law, 
p.  240;  A/.,  de  Statut.  ch.  2,  §  20,  p.  275  authorizes  a  discharge  of  its  subjects  from 
(ed.  1715) ;  Casaregis,  Disc.  179,  §§  00,  61 ;  all  contracts  made  with  foreigners,  and  also 
Huberus,  lib.  i,  tit.  3,  §§  3,  7 ;  2  Boullenois,  excludes  such  foreign  creditors  from  all  par- 
obs.  46,  p.  462 ;  Molin.  Comm.  ad  Cod.  lib.  ticipation  with  domestic  creditors  in  the 
I,  tit.  1, 1.  I ;  Condus'*  de  Stat.  torn.  3,  p.  bankrupt's  assets,  such  law  would  not  be 
354.  enforced  in  the  country  of  the  foreign  cred- 
Thus,  if  infancy  is  a  valid  defence  by  the  itor's  residence.  Blanchard  v.  Russell,  15 
Ux  loci  eaniractusy  it  will  be  a  valid  defence  Mass.  i,  6.  Neither  will  courts  give  c£Fect 
everywhere.  Thompson  v.  Ketcham,  8  to  the  discharge  of  a  foreign  debtor  under 
Johns.  (N.  Y.)  89;  Male  v»  Roberts,  3  £^p.  the  laws  of  his  domicile,  where,  und^r  its 
163.  The  same  is  true  of  a  tender  and  own  laws,  the  creditor  had  i)reviously  ac- 
reuisal,  which  amounts  to  a  full  discharge  quired  a  right  to  proceed  against  such  for- 
or  present  fulfilment  of  the  contract  by  the  eign  debtor's  property  within  its  territory. 
lex  loci  (ontractus.  Warder  v,  Arell,  2  Fuill  v,  Winchell,  38  Vt.  590;  Tappan  9^ 
Wash.  (Va*)  282,  293.  Also  where,  by  the  Poor,  15  Mass.  419;  Le  Chevalier  v.  Lynch, 
lex  loci^  equitable  defences  may  be  set  up  i  Doug.  170;  Hunter  v.  Potts,  4  T.R.  182; 
by  the  maker  of  a  negotiable  instrument,  Philips  v.  Hunter,  2  H.  Black.  402. 
an^  subse(juent  indorsement  will  not  change  In  the  case  of  Wolff  v.  Oxholm,  6  Maale 
this  right  m  regard  to  the  holder,  who  must  &  Sel.  92,  two  Danish  subjects,  one  of  them 
take  such  instrument  cum  onere.  Ory  v,  being  domiciled  in  England,  entered  into  a 
Winter,  16  Martin  (La.),  277;  Evans  V.Gray,  contract,  and  subsequently  the  debt  was 
12  Martin  (La.),  475;  Chartres  v.  Caimes,  confiscated  by  the  Danish  government, and 
16  Martin  (La.),  i.  Payment  which  is  suffi-  paid  into  the  public  treasury.  Suit  was 
cient  where  made,  will  be  good  everywhere,  afterwards  brought  for  the  debt  in  an  Eng* 
Bartsch  v.  Atwater,  i  Conn.  409;  Warder  lish  court,  where  it  was  held  that  the  con- 
V,  Arell,  2  Wash.  (Va.)  282,  293 ;  Searight  v,  fiscation  by  and  payment  to  the  Danish 
Calbraith,  4  Dall.  (U.  S.)  32  q.  And  where  government  constituted  no  discharge.  The 
a  paymc;nt  by  negotiable  bills  or  notes  is  sroundonwhich  the  English  court  of  King's 
held  to  be  a  conditional  payment  by  the  lex  Bench  put  their  dedsion  was,  that  the  con- 
lociy  it  will  be  so  held  where  suit  is  Drought,  fiscation  by  the  Danish  government  was  not 
although  by  the  lex  fori  such  payment  would  warranted  by  the  law  of  nations. 
be  regarded  as  absolute.  Bartsch  v.  At-  8  See  Baldwin  v.  Hale,  i  Wall.  (U.  S.) 
water,  i  Conn.  409;  Descadillas  v.  Harris,  223;  Fessenden  v.  Willey,  2  Allen  (Mass.), 
8  Greenl.  (Me.)  298.  Where,  by  the  law  of  67 ;  Kelley  v,  Drury,  ^  Allen  (Mass.),  27; 
a  foreign  country,  an  accepted  Dill  is  but  a  reversing  Scribner  v.  Fisher,  2  Gray  (Mass.), 
qualified  contract,  it  is  governed  by  that  43. 

law,  althoueh  the  rule  be  different  in  the  But  where  a  contract  Is  made  between 

Ux  loci,    Lllicott  V,  Early,  3  Gill  (Md.),  citizens  of  the  same   State,  within  such 

459;    Van  Cleef   v.  Therasson,    x    Pick.  State,  and  the  creditor  afterwards  removes 

(Mass.)  12;  Burrows  v,  Jemino,  2  Str.  733;  to  and  becomes  a  citizen  of  another  Stale, 

t.  c,  2  Eq.  Abrldg.  525.    Acceptances  are  and  the  debtor,  who  continued  to  reside  in 

•aid  to  be  4pmand  contracts,  and  are  gov-  the  State  where  the  contract  was  made, 

cracd  by  the  lex  loci  contractus;  and  the  subsequently  obtains  a  discharge  under  the 

680 


CONFLICT  OF  LAWS.  Of  fht  L«  ForL 

And  it  is  said*  that  a  State  insolvent  law  discharging  its  citizens 
from  contracts  made  in  a  foreign  country,  while  binding  on  its 
own  citizens, '^  would  not  be  binding  anywhere  else.* 

It  may  be  laid  down  as  a  general  rule,  that  where,  in  a  discharge 
in  bankruptcy,  there  is  not  any  positive  or  virtual  extinguishment 
of  all  rights  and  remedies  of  the  creditor,  the  contract  is  not 
deemed  to  be  extinguished,'  and  may  be  enforced  in  other 
countries.* 

A  discharge  of  a  contract  by  the  law  of  the  place  where  it  is 
made,  is  generally  regarded  as  a*  discharge  everywhere,  without 
regard  to  the  fact  whether  it  is  between  citizens,  between  citizens 
and  foreigners,  or  between  foreigners.'* 

insolvent  laws  of  that  State,  which  laws  of  the  creditors,  and  the  whole  contract 

were  in  force  at  the  time  the  contract  was  extinguished ;  while  others  fall  short  of 

entered  into,  the  creditor  cannot  afterwards  this  extent  and  operation,  in  some  cases 

enforce   the  contract  in  the   State  where  only  liberating  the  person  from  imprison- 

the  debtor  resides,  and  the  contract  was  ment,  in  others  exempting  particular  por- 

discharged.     See  Brisham  v.  Henderson,  tions  of  the  property,  and  in  yet  others 

I  Cush.  (Mass.)  430;  Converse  v.  Bradley,  modifying  the  liaDilities  of  both  the  person 

I  Cush.  (Mass.)  434,  note;  Stoddard  v.  and  property.     See  Morris  v.  Eves,   11 

Harrington,  100  Mass.  87.   Judge  Kedfield  Martm  (La.),    730;    Mather  v.   Bush,  16 

says,  in  a  note  appended  to  the  case  of  Johns.  (N.  Y.)  233;  Phillips  v,  Allan,  8 

Baldwin  v.  >Ia]e,  3  Am.  Law  Reg.  (N.  S.)  Bam.  &  Cress.  477;  2  Kent,  Comm.  389- 

469,  47OW  that  a  discharge  under  State  in-  404 ;  Burge,  Comm.  on  Col.  &  For.  Law, 

solvent  laws  is  not  a  bar  to  an  action  upon  pt.  2,  ch.  22,  pp.  886-926;  1  Domat.  Civ. 

a  promissory  note  given  in  and  payable  in  Law,  b.  4,  tit.  5,  §  i. 
the  same  State  where  the  disctiarge  was       4  See  Boston  Type  Foundry  v.  Wallack. 

obtained,  and  which  in  terms  is  declared  8  Pick.  (Mass.)  106;  Coffin  tr.  Coffin,  10 

to  be  operative  upon  all  contracts  to  be  Pick.  (Mass.)  323;  Judd  v.  Porter,  7  Greenl. 

performed  within  tnat  State,  but  that  a  dis*  (Me.)  337. 

charse  under  the  general  bankrupt  laws  of       Where  an  insolvent  law  absolves  the 

the  United  States  has  an  universal  opera-  person  of  the  debtor  from  imprisonment, 

tion   throughout    the   Union,  and  is  not  but  does  not  relieve  his  future  property,  or 

embarrassed  by  any  questions  affecting  dis>  which  only  suspends  the  remedies  ajgainst 

charges  under  foreign  bankrupt  laws.    But  the  one  or  the  other  or  both  for  a  limited 

the  fudge  cites  no  authorities  in  support  of  period,  will  not  be  regarded  as  a  discharge  of 

his  fast  assertion.  the  debt  or  an  extinguishment  of  the  liability 

1  See  Penniman  v,  Meigs,  9  Johns.  (N.  in  any  other  country.    See  White  v,  Can- 


Y.)  32s;  Babcock  v,  Weston,  i  Gall.  C.  C.  field,  7  Johns.  (N.  Y.)  117;  Wright  v.  Paton, 

168;  Murray  9.  De  Rottenham,  6  John.  Ch.  10  Johns.  (N.  Y.)  300;  Peck  v,  Hozier,  14 

(N.  Y.)  52;   Holmes  ».  Remsen,  4  John.  Johns.  (N.  Y.)  340;  Tappan  v.  Poor,  15 

Cb.  (N.  Y.)  471.  Mass.  419;  Boston  Type  Foundry  v.  WaN 

%  Blanchard  9.  Russell,  13  Mass.  6;  Elli-  lack,  8  Pick.  (Mass.)  186;  Morris  v.  Eves, 

cott  r.  iCarly,  3  Gill  (Md.),  439:  Very  r.  11  Martin  (La.),  730;  Judd  r.  Porter,  7 

McHenry,  29  Me.  208;  Yan  Rough  v.  Van  Greenl.  (Me.)  337;   Le  Roy  v.  Crownin- 

Arsdaln,  1  Caine  (N.  Y.),  154;  Smith  v.  shield,  2  Mason,  C.  C.  160;   Hinkley  v. 

Smith,  2  Johns.  (N.  Y.)  23 < ;  McMenomv  Marean,  3  Mason,  C.  C.  88 ;  Titus  v,  Ho> 

w.  Murray,  3  Johns.  Ch.  (N.  V.)  435 ;  Smitn  bart,  5  Nuison,  C.  C.  378 ;  James  r.  Allen, 

V.  Buchanan,  i  East,  6)  Wolff  v,  Oxholm,  i  Dafl.  (U.  S.)  188;  Walsh  v.  Noume,  5 

6  Maule  ft  Sel.  92.  Binn.  ( Pa.)  381 ;  Mason  v,  Haile,  12  Wheat 

S  There  is  a  marked  difference  between  (U.  S.)  370;  Quin  v,  Keefe,  2  H.  Black, 

cases  where  by  the /rx /m-i  r«M/nK/ii/ there  553;  Phillips  v,  Allan,  8  Barn.  &  Cress, 

is  a  direct  or  virtual  discharge  of  the  con-  470;  Bx  parte  Burton,  1  Atk.  255. 

tract  or  extinguishment  of  the  debt,  and  0  See  Smith  v.  Smith,  2  Johns.  (N.  Y.) 

where  there  is  only  a  partial  extinguishment  235;  Sherrill  v.  Hopkins,  i  Cow.  (N.  Y.) 

of  the  remedy  thereon.     See  Carver,  v,  103,  107;   Peck  v,  Hibbard,  26  Vt.  703; 

Adams,  38  Vt  501 ;  Story,  Confl.  L.  §  338,  Blanchard  v,  Russell,  13  Mass.  i ;  May  r. 

p.  421.  Breed,  7  Cush.  (Mass.)  15 ;  Ory  v.  Winter, 

By  some  insolvent  laws  there  is  an  abso-  16  Martin  (La.),  277 ;  Mason  v.  Haile,  12 

lute  discharge  from  all  rights  and  remedies  Wheat  (U.  S.)  370;   Potter  v.  Browi^  5 
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But  it  is  held  that  the  provisions  of  the  Constitution  of  the 
United  States,  prohibiting  the  States  from  passing  laws  impair- 
ing the  obligations  of  contracts,  prevents  a  discharge  under  the 
insolvent  laws  where  the  contract  is  made,  from  operating  as  a 
discharge,  unless  made  between  citizens  of  that  State,^  unless  the 
foreign  creditor  should  become  a  party  to  the  bankrupt  proceed- 
ings, prove  his  claim,  and  receive  his  share  of  the  assets.* 

It  is  a  general  rule,  that  the  discharge  of  a  contract  by  the  law 
of  a  place  where  it  was  not  made,  or  to  be  performed,  will  not  be 
a  discharge  of  it  in  any  other  country.  This  doctrine  is  well 
established,  both  in  the  United  States  ^  and  England.*^ 

East,  134;  Robinson  xk  Bland,  i  W.  Black.  Agnew  v,  Piatt,  ^15  Pick.  (Mass.)  417;  Pro- 

258.  ducers*  Bank  v,  ramum,  5  Allen  (Mass.), 

There  are  some  cases,  however,  which  10;  Poe  v.  Duck,  5  Md.  r ;  Boyle  v.  Zach- 
lav  down  a  more  limited  doctrine,  and  arie,  6  Pet.  (U.  S.)  348 ;  Ogden  v.  Saunders, 
which  appear  to  confine  the  universal  dis-  12  Wheat.  (U.  S.)  358-369. 
charge  to  the  case  where  it  is  between  citi-  8  Soule  v.  Chase,  39  N.  Y.  342;  Clay  v, 
2ens  of  the  same  State.  See*  Baker  t/.  Smith,  3  Pet.  (U.  S.)  411. 
Wheaton,  5  Mass.  511 ;  Watson  t/.  Bourne,  J^ut  tnis  doctrine  is  not  applicable  to 
10  Mass.  337,  340;  Braynard  t/.  Marshall,  those  contracts  and  discharges  made  in  a 
8  Pick.  (Mass.)  194.  dontpare  Blanchard  foreign  country:  such  contracts  and  dis- 
V,  Russell,  i^  Mass.  i,  10-12;  Ory  v.  Win-  charges  are  governed  by  the  general  prin- 
ter, 16  Martin  (La.),  277 ;  Sherrifl  v.  Hop-  ciples  of  international  la^.  See  Peck  v. 
kins,  7  Cow.  (N.  Y.)  103,  107 ;  Peck  v.  Hibbard,  26  Vt.  704 ;  Very  r.  McHenry, 
Hibbard,  26  Vt.  702.  29  Me.  214;  Sturges  v.  Crowninshield,  4 

A  discharge  in  bankruptcy  in  one  State  Wheat.  (U.  S.)  122;  McMillan  v.  McNeill, 
is  a  bar  to  an  action  elsewhere  on  a  con-  4  Wheat.  (U.  S.)  209;  Ogden  v,  Saunders, 
tract  previously  made  by  citizens  of  that  12  Wheat.  (U.  S.)  358;  Baldwin  v.  Hale, 
State,  although  entered  into  and  to  be  per-  i  Wall.  (U.  S.)  223. 
formed  in  a  foreign  country.  Marsh  v.  8  See  Smith  v.  Smith,  2  Johns.  (N.  V.) 
Putnam,  3  Gray  (Mass.),  551 ;  reviewing  235;  Van  Raugh  v.  Van  Arsdaln,  3  Caine, 
Ogden  V.  Saunders,  12  Wheat.  (U.  S.)  333;  (N.  Y.),  154;  Frcyr.  Kirk,4Gill&  T.(Md.) 
Sturges  V.  Crowninshield,  4  Wheat.  (U.  S.)  C09;  Ellicott  v.  Early,  3  Gill  (Md.),  4J9; 
122;  Blanchard  v,  Russell,  13  Mass.  7;  Bradford  v.  Farrand,  (3  Mass.  18;  Green 
McMillan  v.  McNeill,  4  Wheat.  (U.  S.)  v,  Sarmiento,  Pet.  C.  C.  74 ;  Le  Roy  v. 
aoo;  Farmers*  &  Mechanics*  Bank  of  Penn-  Crowninshield,  2  Mason,  C.  C.  151 ;  Aymar 
syfvania  v.  Smith,  6  Wheat.  (U.  S.)  131;  v,  Sheldon,  12  Wend.  (N.  Y.)  439;  Bray- 
May  v.  Breed,  7  Cush.  (Mass.)  15;  Shaw  nard  v,  Marshall,  8  Pick.  (Mass.)  194; 
V,  Robbins,  12  Wheat.  (U.  S.)  360,  note;  Ogden  r.  Saunders,  12  Wheat.  (U.  S.)  358, 
Clay  V.  Smith,  3  Pet.  (U.  S.)  41 1 ;  Boyle  v,  3^-364 ;  Northern  Bank  v.  Squires,  8  La. 
Zacharie,  6  Pet.  (U.  S.)  635;  Suydam  r.  An.  718;  Peck  i/.  Hibbard,  26  Vt.  702. 
Broadnax,  14  Pet.  (U.  S.)67 ;  Cook  v,  Mof-  4  Lewis  v,  Owen,  4  Bam.  &  Aid.  654; 
fat,  5  How.  (U.  S.)  295;  Brigham  v.  Hen-  Phillips  v.  Allan,  8  Barn.  &  Cress.  479: 
derson,  i  Cush.  (Mass.)  434;  Springer  v,  Quelin  Moisson,  i  Knapp,  265,  note;  Rose 
F(jster,  2  Story,  C.  C.  387;  Braynard  v.  v.  McLeod,  4  S.  &  D.  311;  Smith  t^.Bu- 
Marshall,  8  Pick.  (Mass.)  194 ;  Belts  v.  Bag-  chanan,  i  East,  6,  r  i ;  2  Kent,  Com.  392, 393, 
ley,  12  Pick.  (Mass.)  572;  Agnew  t/.  Piatt,  458,  459;  2  Bell,  Comm.  (4th  ed.)  §  1267, 
l<  Pick.  (Mass.)  417;  Savoye  v.  Marsh,  10  pp.  ^1-695;  3  ^^"''6^*  Comm.  on  Col.  & 
Met.  (Mass.)  594 ;  Fiske  v,  Foster,  10  Met.  For.  Law,  pt.  2,  ch.  22,  pp.  924-9291 
(Mass.)  597;  Woodbridge  V.  Allen,  12  Met.  But  it  seems  that  where  a  promissory 
(Mass.)  470;  Ilsley  v,  Merriam,  7  Cush.  note  is  executed  in  one  State,  and  indorsed 
(Mass.)  242;  Clark  t/.  Hatch,  7  Cush. (Mass.)  in  another  State  to  a  citizen  thereof,  such 
4S5 1  Scribner  v,  Fisher,  2  Gray  (Mass.),  indorsement  is  governed  by  the  law  of  the 
41 ;  Potter  v.  Brown,  5  East,  131.  See,  also,  State  where  the  note  was  made,  and  a  dis-  ^ 
Snenrill  v.  Hopkins,  i  Cow.  (N.  Y.)  103,  charge  in  bankruptcy  in  that  State  will  be 
108.  a  discharge  of  the  note.    See  Blanchard  v. 

1  Donnelly  v,  Corbett,  7  N.  Y.  500;  Russell,  13  Mass.   1,   11,  12;  Prentiss  p. 

Hicks  V.  Hotchkiss,  7  Fohn.  Ch.  (N.  Y.)  Savage,  13  Mass.  20,  23,  24;  Orv  v.  Win- 

7m  \  Van  Hook  v,  Wnitlock,  26  Wend,  ter,  16  Martin  (La.),  277;  Shcrrill  r.  Hop- 

<N.  Y.)  43;  Soule  V.  Chase,  39  N.  Y.  342 ;  kins,  f  Cow.  (N.  Y.)  103;  C^den  cr.  Sanii- 

Savoye  v.  Marsh,  10  Met  (Mass.)  594;  ders,  12  Wheat  (U.  S.)  300;  Slacam  » 
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(3)   StatuU  of  Limitations,  —  Statutes  of   limitation   are  not 

questions  upon  the  merits,  but  simply  questions  affecting  the 
remedy.^  Therefore  all  suits  must  be  brought  within  the  time 
prescribed  by  the  lex  fori^  although  the  law  of  the  country  where 

Pomery,  6  Cr.  (U.  S.)  321 ;  Potter  v.  Brown,  v.  Jemison,  o  How.  (U.  S.)  407  ;  Bacon  9. 
5  Eastt  1 2 J.  130;  De  la  Chaamette  r.  Bank  Rives,  106  U.  ^-99;  s.  c,  i  Sup.  Ct  Repr. 
of  England,  9  Bam.  &  Cress.  208;  s.  c,  a  3;  Sturges  v,  Crowninshield,  4  Wheat 
Bam.  &  AcL  385.  (U.  S.)  122,  200,  207;  Louisville,  etc.,  Rv. 
Yet  the  formaiities  of  the  indorsement  Co.  f/.  Letson,  2  How.  (U.  S.)  497;  Ruck- 
necessary  to  charge  the  indorser  must  be  maboye  v.  Mottichund,  8  Moore,  P.  C.  36; 
such  as  are  required  by  the  law  of  the  Britisn  Linen  Co.  v,  Drummond,  10  Bam. 
place  of  indorsement.  See  Chatham  Bank  &  Cress.  003 ;  De  la  Vega  v,  Vianna,  i 
V.  Allison,  15  Iowa»357;  Short  f.  Tarbue,  Bam.  &  Ad.  284;  Huber  v.  Steiner,  2  Bing.  ^ 
4  Met.  (Ky.)  299;  Artisans*  Bank  9.  Park  N.  C.  202,  209,  212;  Don  v,  Lippmann,  5 
iank,  41  Barb.  (N.  Y.)  J99;  Trabue  v.  Clark  &  Finn,  r,  13-17. 
Short,  18  La,  A>».  257 ;  Musson  v.  Lake,  Where  the  State  and  the  federal  courts 

4  I  fowl  (U.  S.)  262.  have  concurrent  jurisdiction,  a  State  statute 

1  Ilecouche  v,  Savatier,  3  John.  Ch.  of  limitations  may  be  pleaded  as  effectively 
(N.  Y.)  190;  Lincoln  r.  Battelle,  6  Wend,  in  a  federal  court  as  it  could  be  in  a  State 
JN.  Y.)  471;:  Andrews  t^.  Herriot,  4  Cow.  court,  and  in  such  cases  the  federal  courts 
(N.  Y.)  (28,  note  10;  Gulick  v.  Loder,  2  will  follow  the  decisions  of  local  State 
Gr.  (N.  J.)  572 ;  Van  Reimsdyk  r.  Kane,  i  tribunals,  and  will  administer  the  same 
Gall.  C.  C.  37 1;  Lfe  Roy  t/.  Crowninshield,  justice  which  the  State  courts  would  ad- 
a  Mason,  C  C.  151;  lliggins  v.  Scott,  2  minister  between  the  same  parties.  Price 
Barn  &  Ad.  411;  Britisn  Linen  Co.  v,  v,  Yates,  19  Alb.  L.  J.  295;  s.  c,  luh  9tom» 
Orummond,   10  Bam.  &  Cress.  003;  De  Price  v.  Gates,  2S  Int.  Rev.  Rec  113. 

la  Vega  «.  Vianna,  I   Barn.  &  Ad.  284;  The  statute  of    limitations  of   another 

Fergusson  ou  Fyffe,  8  Clark  &  Finn.  121,  State,  where  the  contract  was  made,  can- 

140.  not    be    pleaded    in    bar.     Townsend  v. 

Continental  jurists  maintain  the  same  Jemison,  9  How.  (U.  S.)  407;  Le  Royt/. 

doctrine.    See  i  Boullenois,  obs.  2,  3,  p.  Crowninshield,  2  Mason,  C.  C.  151;  £g- 

530;  T.  Voet,  ad  Pand.  Lib.  5,  tit  i,  §  53,  berts  v.  Dibble,  3  McL.  C.  C.  86;  Stillman 

p.  328.  V.  White  Rock  Manuf.  Co.,  3  Wood.  &  M. 

The  statute  of  frauds  is  said  to  be  like  C.  C.  C39.     Compare  Gilpin  v.  Plummer^ 

the    statute  of    limitations,  affecting    the  2  Cr.  C.  C.  54;  Loveland  v.  Davidson,  5 

remedy  merely.    See  Leroux  t/.  Brown,  12  Clark  (Pa.),  377;  Hoag  f.  Dessau,  i  Pitts. 

C.  B-  801 ;  s.  c,  14  Eng.  L.  &  Eq.  247.  (Pa.)  390. 

2  See  Medbuiy  V.  Hopkins,  3  Conn.  472 ;  Although  the  time  within  which  an 
Woodbridge  v.  Wright,  3  Conn.  523 ;  De-  action  may  be  brought,  relates  generally 
coucbe  V.  Savatier,  3  John.  Ch.  (N.  \n)  190;  to  the  remedy,  and  nmst  be  determined  by 
Uncoln  V.  Battelle,  o  Wend.  (N.  Y.)  475 ;  the  law  of  tne  forum,  yet  when  a  statute 
Andrews  v.  Herriot,  4  Cow.  (N.  Y.)  528,  gives  a  right  unknown  to  cr>mmon  law,  and 
note  10;  Brown  v.  Stone,  4  La,  An.  235;  limits  the  time  within  which  an  action  shall 
Young  r.  Crossgrove,  4  La.  An.  2^3 :  be  brought  to  assert  it,  the  limitation  will 
Bulger  ff*.  Roche,  11  Pick.  (Mass.)  36;  Van  be  enforced  by  the  courts  of  any  State 
Reimsdvk  v.*  Kane,  i  Gall.  C.  C.  371 ;  Le  wherein  the  plaintiff  may  sue;  and  hence, 
Roy  V.  Crowninshield.  2  Mason,  C.  C.  r  ci,  where  a  statute  of  the  province  of  Ontario 
174 ;  Carpentier  v,  Minturn,  6  Lans.  ( N.  Y.)  gave  compensation  for  death  caused  by  the 
^ ;  Nicolls  V,  Rodgers,  2  Paine,  C.  C.  437 ;  wrongful  act  of  another,  and  further  pro- 
Egberts  tr.  Dibble,  j  McL.  C.  C.  86;  vided  that  action  should  be  brought  within 
Jones  V,  Hays,  4  McL.  C.  C.  521 ;  Nash  twelve  months  after  the  death,  it  was  held 
c.Tupper,  I  Caine  (N.  Y.),  402;  Carpenter  that  this  limitation  was  also  applicable  to 
w.  Wells,  21  Barb.  (N.  Y.)  503;  Murray  t^.  actions  brought  in  the  State  of  Michigan, 
Fisher,  5  Lans.  (N.  Y.)  98;  Ruggles  i/.  under  this  statute.  Boyd  v.  Clark,  8  Fed. 
Keeler,  3  Johns.  (N.  Y.)  263 ;  Gans  rTFrank,  Rep.  849 ;  s.  c,  24  Alb.  L.  J.  508,  13  Repr. 
j6  Barb.  (N.  Y.)  320;  Toulandon  r.  Lach-  40. 

cnmeyer,  i  Sweeney  (N.  Y.)  45;  s.  c,  3^  A  negotiable  promissory  note,  made  in 

How.  (N.  Y.)  Pr.  145;  McCluny  v.  Silli-  New  Orleans,  secured  bv  mortcage  of  real 

na^n,  3  Pet. (U.S.)  270;  Hawkins  t'.  Barney,  estate  in  Mississippi,  tne  maker  being  a 

5  Pet.  (U.  S.)  4C7;  Bank  of  United  States  citizen  of  Arkansas,  and  the  promisee  a 
V.  Donnally,  8  I^t.  (U.  S.)  361 ;  McElmoyle  citizen  of  Louisiana,  and  no  place  of  pay- 
V.  Cohen,  13  Pet.  (U.  S.)  312;  Nicolls  ment  beinjg  named  in  the  note,  is  subject 
f^  Rogers,  s  Paine,  C.  C.  437 ;  Townsend  to  the  limitations  of  actions  prescribed  by 
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the  contract  was  entered  into  may  allow  a  much  longer  time  in 
which  to  bring  an  action.^  And  it  has  been  held  that  where  one 
State  or  country  declares  that  all  right  to  debts  due  more  than  a 
prescribed  number  of  years  shall  be  deemed  to  be  extinguished, 
or  that  all  titles  to  real  and  personal  property  not  pursued  within 
a  specified  time  shall  be  deemed  to  fix  and  vest  in  the  adverse 
possessor,  such  laws  of  limitation  will  be  a  bar  to  an  action  in 
another  State  where  a  greater  length  of  time  is  allowed,  or  there 
is  no  prescription  at  all .• 

The  question  at  what  precise  time  a  suit  must  be  deemed  to 
have  been  brought  or  commenced,  arising  under  an  act  of  Congress 
limiting  the  time  for  bringing  or  commencing  it,  must  be  deter- 
mined by  the  law  of  the  State  in  which  the  action  is  pending.' 

Where  the  highest  courts  of  a  State  have  settled  the  construc- 
tion of  their  statute  of  limitations  differently  from  what  the 
Supreme  Court  of  the  United  States  in  previous  cases  had  con- 
sidered to  be  their  rule,  the  Supreme  Court  will  thereafter  conform 
its  adjudications  to  the  latter  exposition  of  the  local  law.*^ 

It  is  also  held  that  the  statute  of  limitations  of  prescriptions  of 
the  lex  fori  is  a  good  defence  or  bar  to  a  suit  brought  there  to 
enforce  a  foreign  judgment ;'  yet  it  has  been  held  that  where 

the  statute  of  Mississippi,  as  the  law  o£  8  Goldenberg  v.  Murphy,  fo8  U.  S.  162; 

the  forum,  when  suit  is  Drought  upon  it  in  s.  c^  2  Sup.  Ct.  Repr.  388. 

Mississippi.     Walsh  v,  Mayer,  11 1  U.  S.  The  decision  of  the  New  York  court  of 

31.  appeals,  in  Carr  ?/.  Thompson,  87  N.  Y.  160^ 

1  See  Paine  v.  Drew,  44  N.  H.  306;  that  under  the  Code  Civil  Procedure,  section 

Ruckmaboye  z/.  Mottichund,  8  Moore,  P.  C.  382,  the  time  for  suing  to  oi>en  an  account 

36.  runs  from  the  date  when  the  account  was 

According  to  the  common-law  doctrine,  settled,  not  from  the  discovery  of  the  facts 

the  [prescription  of  the  lex  fori  must  pre-  warranting  the  action  has  been  held  to  be 

vail  in  all  cases  oC  personal  actions;  but  obligatory  on    the  circuit    court   of  the 

in  all  cases  of  real  actions,  or  actions  touch-  United  States.    Kirby  v.  Lake  Shore  &  M. 

Ing  or  savoring  of  the  realty,  the  prescrip-  S.  R.  Co.,  14  Rep.  739. 

tion  of  the  lex  ret  sila  must  prevail.    Car-  4  Green  v.  Neal,  0  Pet.  (U.  S.)  291. 

^ile  7'.  Harrison,  9  B.  Mon.  (Ky.)  518;  but  The  decision  o(  the  supreme  court  of 

It  has  been  observed  as  at  common  law  no  a  State  that  its  statute  of  limitations  does 

actions  of  this  kind  can   be  brought  ex  not  protect  tax  deeds  therein,  will  be  fol- 

direetOy  except  in  the  place  rei  sita^  it  neces-  lowed  m  the  circuit  court.     Parks  v,  Wat- 

sarily  follows  that  the  prescription  of  the  son,  20  Fed.  Rep.  764.    It  has  been  said 

/rxyi^ri  governs  as  a  universal  rule,  applica-  that  .section  34  of  the  Judiciary  Act  of 

ble,  alike,  to  all  cases.   See  Bulger  v.  Roche,  1789  (now  Revised  Statutes  721)  is  the  only 

II  Pick.  (Mass.)  j|6;  Decouche  z^.  Savatier,  general   statute  of  limitations  known  in 

3  John.  Ch.  (N.  Y,)  190,  218;  Lincoln  v,  federal  actions.   Sayles  s^.  Richmond,  Fred- 

Battelle,  6  Wend.   (N.   Y.)  47} ;  Broh  v.  ericksburg  &  R.  R.  Co.  4  Bann.  &  Ard. 

Jenkins,  9  Martin  (La.),  526;  British  Linen  Pat.  Cas.  239. 

Co.  V.  Drummond,  10  Barn.  &  Cress.  903 ;  It  has  been  held  that  in  providing  that 

Huber  v.  Steiner,  2  Bing.  N.  C.  202,  209-  the  laws  of  the  several  States  shall  be  the 

216;  Don  V,  Lippmann,  5  Clark  &  Finn,  i,  rules  of  decision  in  trial  at  common  law, 

13-17 ;  De  la  Vega  tf.  Vianna,  i  Barn.  &  in    courts  of    the  United  Slates,  except 

Ad.  284.  where  treaties  or  acts  of  Congress  other- 


ewbyv.  Blakey,  3  Hen.  &  M.  (Va.)  57;    United  Sutes  court  held  in  that  State. 


Huber  v,  Steiner,  2  Bing.  N.  C.  202,  21 1 ;    Saylest/.  Oregon  Central  R.  R.  Co.,  8  Repr. 

Don  V.  Lippmann,  5  C&rk  &  Finn,  i,  12.    424. 

Cmf/ar^  Dudley  z/.  Warde,  Amb.  113.  5  See  Townsend  v,  Jemison,  9  How. 
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a  contract  is  made  between  residents  of  another  State,  the  statute 
of  limitations  of  such  other  State  cannot  be  pleaded  to  a  suit 
brought  in  New  York,  though  the  parties  continued  to  reside  in 
such  other  State  until  the  bar  was  complete.^ 

9.  Bills  and  Votes. —  i.  Notes,  Bonds,  etc. — a.  Rights  of 
Original  Parties.  —  In  general,  the  rights  of  the  original  parties 
to  a  negotiable  instrument  are  determined  by  the  law  of  the  place 
where  it  was  made,  and  is  payable,  rather  than  by  that  of  the 
State  where  suit  is  brought,*  or  than  by  that  of  the  State  in  which 
the  consideration  may  have  arisen,*  unless  it  stipulates  for  pay- 
ment in  another  jurisdiction/ 

b.  Liability  of  Parties.  —  It  is  the  general  rule  of  law,  both  in 
England  *  and  in  this  country,*  that  every  person  who  places  his 

(U.  S.)  419;  McEImoyle  v.  Cohen,  13  Pet.  9  Abb.  (N.  Y.)  Pr.  404 ;  Palmer  v,  Yarring- 

(U.  S.)  312,  327,  328;  Don  V,  Lippmann,  5  ton,  i  OMo  St.  %\\\  Wilson  v.  Laxier,  11 

Clark  &  Finn.  19-21.  Gratt  (Va.)  477;  Nichols  r.  Porter,  2  W. 

Thasy    the    statute    of    limitations    of  Va.  13. 

Georgia  can  be  pleaded  to  an  action  in  The  law  of  the  place  where  a  promissor^jr 

that  State  founded  upon  a  judgment  ren-  note  first  becomes  binding  as  a  valid  con- 

dered  in  the  State  court  of  the  State  of  tract,  governs  as  to  the  rights  of  the  parties. 

Sooth  Carolina.    McEImoyle  v.  Cohen,  13  Ludlow  r.  Bingham,  4  Dall.  (U.  S.)  47. 

PeL  (U.  S.)  312.  Thus,  whether  a  time  note  given  in  New 

Where  the  laws  of  a  State  provide  that  Hampshire,  by  a  New  Hampshire  debtor, 
when  a  cause  of  action  has  arisen  in  a  to  a  Massachusetts  creditor,  has  the  effect 
State  or  Territory  out  of  that  State,  or  in  of  payment  protanto^  is  determinable  by 
a  foreign  country,  and  b^  the  laws  thereof  the  law  of  New  Hampshire.  Oilman  v. 
an  action  cannot  be  mamtained  by  reason  Stevens,  63  N.  H.  342. 
of  the  lapse  of  time,  an  action  thereon  Negotiable  paper  is  personal  property, 
shall  not  oe  maintained  in  that  State,  the  within  the  rule  that  personal  property  has  no 
removal  of  a  debtor  into  such  State  after  locality,  but  follows  the  person  of  its  owner, 
having  resided  in  another  State  sufficiently  Ballard  v.  Webster,  9  Abb.  (N.  Y.)  Pr.  404. 
long  to  avail  himself  of  the  bar  of  the  The  statutes  of  Alabama  require  the 
statute  of  limitations  there,  will  not  revive  negotiability  and  character  of  bills  of  ex- 
the  cause  of  action  in  the  State  into  which  change,  foreign  and  inland,  and  promissory 
he  removes.  Osgood  v.  Artt,  10  Fed.  Rep.  notes,  payable  in  bank,  to  be  governed  by 
365;  s.  c,  II  Biss.  C.  C.  i6a  Thus,  under  the  eeneral  commercial  law.  Smyth  v. 
2  Ind.  Rev.  Stat.  (1852)  77,  providing  that  Strader,  4  How.  (U.  S.)  404. 
where  a  cause  has  been  fully  barred  by  the  The  laws  of  a  State  where  a  promissory 
laws  of  a  place  where  the  defendant  re-  note  is  made  and  assigned,  must  govern  as 
silled,  such  oar  will  be  effective  in  Indiana,  to  the  validity  of  a  defence  to  a  suit 
A  suit  on  an  administrator's  bond  executed  brought  on  the  note  in  another  State,  by 
in  Mairyland  cannot  be  maintained  in  In-  the  assignee  against  the  maker.  Yeatman 
diana  after  the  expiration  of  the  time  v.  Cullen,  5  Bnckf.  (Ind.)  240. 
allowed  by  the  law^  of  Maryland  in  which  Whether  the  rights  of  a  ifona  fide  pur- 
to  bring  a  suit  on  such  a  Dond,  although  chaser  of  a  bill  or  note  should  ne  deter- 
before  the  expiration  of  such  time  the  de-  mined  by  a  law  of  the  place  where  he 
fendant  has  removed  to  Indiana.  State  v,  purchased  the  instrument,  or  by  that  of 
Todd,  1  Biss.  C.  C.  69.  the  place  where  it  is  payable,  see  Roe  v. 

1  Power  V.  Hathaway,  43  Barb.  (N.  Y.)  Jerome,  18  Conn.  138;  Barney  s^.  Newcomb, 

214.  9  Cush.  (Mass.)  46;  Emanuel  v.  White,  34 

%  Stacy  t^.  Baker,  2  111.  (i  Scam.)  417;  Miss.  56;  Miller  i/.  Mayfield,^7  Miss.  688; 

Mendenhall  v.  Gately,  18  Ind.  149;  Law-  Harrison  v.  Edwards,  12  Vt.  048. 

rence  v.Bassett,  5  Allen  (Mass.),  140;  Bliss  5  See  Cooper  f.  Waldegrave,  2   Beav. 

«.  Houghton,  13  N.  H.  126;  Emerson  v.  282  i  Allen  v.  Kemble,  6  Moore,  P.  C.  314; 

Partridge,  27  Vt/8.  Don  v.  Lippmann,  $  Clark  &  Finn.  1,  12, 

S  Pratt  V.  Wallbridge,  16  Ind.  147.  13 ;  Gibbs  v.  Fremont,  9  Exch.  31 ;  Trim- 

4  Dunn  9.  Clement,  2  Ala.  392;  Holbrook  bey  v.  Vignier,  i  Bing.  N.  C.  151 :  s.  c,  4 

«.  Vibbard,  3  III.  (2  Scam.)  465;  Rose  v.  M.  &  S.695,6  C.&  P.  25:  Potter  v.  Brown, 

Park  Bank,  20  Ind.  94;  Collins,  etc.,  Co.  v.  5  East,  124;  i  Smith,  Lead.  Cas.  351. 

Barkam,  10  Mich.  283;  Ballard  v,  Webster,  6  Powers  v.  Lynch,  3  Mass.  77 ;  Prentiss 
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name  to  commercial  paper,  whether  as  maker,  drawer,  acceptor, 
or  indorser,  is  liable  thereon  according  to  the  lex  loci  contractus} 

It  is  said  that  a  negotiable  note  or  a  negotiable  acceptance,  made 
payable  generally,  without  any  specified  place,  creates  a  debt  pay- 
able anywhere,  and  is  a  promise  to  whoever  shall  be  the  holder 
of  the  note  or  bill."  But  such  a  contract  is  governed  by  the 
law  of  the  place  where  made.* 

c.  Interest  and  Usury,  —  Where  a  note  made  and  dated  in  one 
State,  and  payable  at  a  bank  there,  is  negotiated  in  another  State, 
the  laws  of  the  State  where  made  and  payable  must  govern  as 
to  the  interest  and  usury ;  ^  but  where  a  note  is  made  in  one 
country,  and  payable  in  another,  it  draws  interest  at  the  rate  of 
the  place  where  it  was  made,  in  the  absence  of  any  stipulation 
to  the  contrary.* 

v»  Savage,   13  Mass.  20;    Hazelhurst   v.  v.  Leg;ge,  i  Bam.  &  Cress.  16 ;  Keaniey  9. 

Kean»  4  Yeates  (Pa.),  19;  Hicks  v.  Brown,  King,  2  Bam.  &  Aid.  301 ;  Don  v.  Lipp* 

13  Johns.  (N.  Y.)  1^2;  Lee  v.  Selleck,  33  mann,  5  Clark  &  Finn,  i,  12,  13. 

N.  V.  615;  Artisans^  Bank  v.  Park  Bank,  4  Jewell  v.  Wright,  30  N.  Y.  259;  sx., 

41    Barb.  (N.  Y.)   599;    Rose  v.  Thames  9  Abb.  (N.  Y.)  Pr.  N.  S.  399,  n.;  27  How. 

Bank,  1  j  Ind.  292 ;  Depau  v.  Humphreys,  (N.  Y.)  Pr.481 ;  reversing  s.  c,  12  Abb.  (N. 

2oMartm  (La.),  i ;  Trabue  v.  Short,  18  La.  Y.)  Pr.  55;  Bowen  v,  Bradle]r»  9  Abb.  (N. 

An.   257 ;  Carlisle  v.  Chambers,  4  Bush  Y.)  Pr.  N.  S.  395 ;  City  Savings  Bank  v. 

(Ky.),  268 ;  Trabue  v.  Short,  5  Cold.  (Tenn.)  Bidwell,  29  Bard.  (N.  Y.)  325 ;  First  Nation- 

293;  Brabston  v.  Gibson,  9  How.  (U.  S.)  al  Bank  v.  Morris,  1  Hun  (N.  Y.),  680; 

263.  s.  c.  4  T.  &  C.  (N.  Y.)  182 ;  Hull ».  Wheeler, 

1  See  Ory  v.  Winter,  16  Martin  (La.),  7  Abb.  (N.  Y.)  Pr.  411.    And  see  Ballard 

277;    Van    Clef   v.    Therasson,    3    Pick,  v,  Webster.  9  Abb.  (N.  Y.)  Pr.  404;  Til- 

(Mass.)  12;  Ellicott  v.  Early,  3  Gill  (Md.),  den  v.  Blair,  11  Alb.  L.  J.  22a 

439;  The  Emulous,  i  Gall.  C  C.  563;  s.c..  In  an  action  upon  a  promissory  note 

on    appeal,  ^ub,   nam.  Brown    v.   United  made  in  a  foreign  country,  and  payable  in 

States,  8  Cr.  (U.  S.)  1 10 ;  Burrows  r.  Jemino,  sugar,  it  was  held,  in  conformity  to  the  law 

2  Str.  733 ;  s.  c,  Eq.  Bridge,  525 ;  Wolff  v,  or  custom  of  such  place,  that  mterest  was 

Oxholm,  6  M.  &  S.  92.  not  recoverable  before  judgment.    Courtots 

It  has  been  said  that  when  the  maker  v.  Carpentier,  i  Wash.  C.  C.  376. 

and  indorser  of  a  note  reside  in  the  same  After  coupons  have  matured,  they  bear 

State  where  it  is  made,  the  liability  of  the  interest  at  the  rate  fixed  by  the  law  of  the 

indorser  is  to  be  determined  by  the  law  of  place    jvhere     they    are    made    payable, 

such  State,  notwithstanding  the  fact  that  Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  17$; 

the  indorsement  was  made  in  another  State,  Pana  v.  Bowler,  107  U.  S.  529;  s.  &»  2  Sap. 

where    the    indorser  and    indorsee    (who  Ct.  Repr.  704. 

resided  in  a  third  State)  happened  to  be  In  an  action  brought  on  a  promissorjr 

at  the  time  on  business.  Vanzant  v,  Arnold,  note  given  at  Canton,  China,  the  court 

31  Ga.  2 10.                           •  directed  the  jury  to  allow  the  interest  cus- 

And  where  the  member  of   a  Boston  tomary  at  that  place.    Cowqua  v.  Lauder- 

house,  temporarily  in  England,  accepted,  brun,  i  Wash.  C.  C.  521.  ^  And  where  t 

while  there,  a  bill  drawn  m  England  upon  promissory  note  was  made  in  Canada,  and 

the  Boston  firm,  it  was  held  that  the  law  mdorsed  m  Vermont,  in  both  of  which 

governing  the  acceptance  was  the  Massa-  places  the  rate  of  interest  was  six  per  cent, 

chusetts  Taw.  Grimshaw  v.  Bender,  6  Mass.  and  was  payable  on  a  day  certain  in  the 

157;  Whart.,  Confl.  L.  §450;  and  see,  also.  State  of  New  York,  where  the  rate  of  in- 

Boyce  v.  Edwards,  4  Pet.  (U.  S.)  1 1 1 ;  Mc-  terest  was  seven  per  cent,  but  was  not  paid 

Caiidlish  v.  Cruger,  2   Bay.   (S.  C.)  377 ;  when  due ;  on  suit  brought,  it  was  held 

Bain  v.  Ackworth,  i  Mills  (Court  Rep!)  (S.  that  both  the  makers  and  indoraers  were 

C),  107;  Lewis  V.  Owen,  4  B.  &  Aid.  6J4;  liable  to  pay  seven  per  cent  interest,  as 

Compare  Foden  v.  Sharp,  4  Johns.  (N.  Y.)  damage  for  such  delay.    Peck  v.  Mayo,  14 

i8j;  and  Story,  Confl.  L.  §  319.  Vt.  rj. 

8  Savoye   v.   Marsh,    10    Met.   (Mass.)  5  Bank  of  Georgia  v,  Lewia,  45  Barb. 

594;  Braynardv.  Marshall,  8  Pick.  (Mass.)  (N.  Y.)  340;  Allen  v,  Kemble,  6  Moore, 

191.  P.  C.  314;  Gibbs  t/.  Fremont,  9  £xdL  25; 

8  Peck  V,  Hibbard,  26  Vt.  702 ;  Spowle  s.  b.,  20  Eng.  U  &  Eq.  555. 
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d.  Demand^  Protest^  Notice  of  Dishonor^  and  Days  of  Grace.  — 
The  law  of  the  place  where  a  bill,  check,  or  note  is  made  payable, 
governs  as  to  the  time  and  manner  of  demanding  payment,  days 
of  grace,  protest,  and  giving  notice  of  dishonor.^ 

e.  Indorsement  —  Each  indorsement  of  a  bill  or  note  is  regarded 
as  a  new  contract ;  and  the  rights  and  liabilities  of  an  indorser 
are  determined  by  the  law  of  the  place  where  the  indorsement  was 
made,"  in  the  absence  of  affirmative  proof  that  the  undertaking  is 
to  be  subject  to  other  laws;*  and  by  the  law  of  the  State  or 

1  Allen  V.  Merchant's  Bank,  tt  WencL  who  carried  them  to  St.  Louis,  Mo.,  and 

(N.  Y.)  215;  Bowen  v.  Newell,  13  N.  Y.  there  disposed  of  them  to  D.,  all  the  parties 

290;  Blodgett  V.  Durgin,  ^3  Vt  361 ;  Thorp  to  the  transaction  being  residents  of  Illi- 

V.  Craig,  10  Iowa,  461 ;  Williams  v.  Wade,  nois ;  but  L.,  by  whom  the  notes  were  sold. 

I  Mete  (Mass.)  82;  Musson  v.  Lake,  4  was  a  passenger-conductor  on  a  railroad 

How.  (U.  S.)  263;  Aymar  v.  Sheldon,  12  running  into  St.  Louis,  and  had  for  several 

Wend.  (N.  Y.)  439;  Cook  v,  Litchfield,  5  years  made  his  headquarters  in  that  city* 

Seld.  (9  N.  Y.)  279;  Bank  of  Washington  1>.  also  was  a  passenger<onductor  on  a 

V.  Triptett,!  Pet. (U.S.) 30, 14;  Rothschild  railroad  running  through  Illinois  into  St. 

V.  Carrie,  i  Ad.  &  £1.  J2  B.,  N.  S.)  43;  Louis,  and  had  for  years  made  his  head- 

Ballingalls  v.  Glostcr,  3  Last,  481 ;  Hirscn-  quarters  in  that  city,  and  kept  some  of  bis 

feld  9.  Smith,  12  Jur.  (N.  S.)  523;  s.  c,  valuable  papers  there.    In  an  action  upon 

L.  R.  I  C.  P.  340;  35  L.  J.,  C.  P.  177 ;  I  the  notes  before  disposed  of  b^  L.  to  D.,  it 

H.  &  R.  284.  was  held  that  the  contract  of  indorsement 

Where  no  place  of  pajrment  is  desigmated  was  consummated  in  Missouri,  and  that 

in  a  note,  for  the  purpose  of  demand,  etc.,  the  laws  of  Missouri  must  govern  In  deter- 

the  place  where  made  is  to  be  deemed  the  mining  the  liability  of  the  indorser.    Briggs 

place  of  payment.    Braynard  v,  Marshall,  v,  Latham  (Kan.),  24  Cent.  L.  J.  468. 

8  Pick.  (Mass.)  194 ;  Savoye  v.  Marsh,  10  The  general  rules  of  commercial  law  do 

Met.  (Mass.)  594;  Blodsett  v,  Durgin,  32  not  apply  to  promissory  notes  in  Illinois* 

Vt.  361 ;  Peck  ?>.  Hibbard,  26  Vt.  702 ;  Don  but  they  are  governed  by  a  statute  differing 

V,  Lippmann,  j  Clark  &  Finn,  i,  12,  13;  essentially  from  the  statute  of  Queen  Anne 

Kearney  v.   Kmg,  2   Barn.  &  Aid.  301 ;  relating  to  promissory  notes.    Under  the 

Sprowle  V.  Legge,  1  Barn  &  Cress,  id  Illinois  statute,  no  demand  or  notice  of 

9  Burrows  v.  llannegan,  i  McL.  C.  C  non-payment  is  necessary  to  bind  the  in- 

315;  Bank  of  Illinois  v,  Bradv,  4  McL.  dorser;  but  suit  must  be  brought  against 

C.  C.  268 ;  Dundas  v.  Bowler,  3  McL  C.  C  the  maker,  and  prosecuted,  to  effect  without 

397 ;  Orr  tr.  Lacv,  4  McL.  C.  C.  243;  Davis  unnecessary  delay,  unless  such  maker  be 

V.  Clemson,  6  McL.  C.  C.  622 ;  Ripka  v.  insolvent  or  absent  from  the  State.     Hard- 

Gaddis  (cited  in)  23  Pa.  St.  140;  Cox.  v.  ing  v.  Dilley,  60  111.  528;  Lusk  v.  Cook, 

Adams,  2  Ga.  158;  Humphreys  v.  Powell,  Breese  (III.),  84;  Chalmers  z/.  Moore,  23 

t  111.  (Breese)  231;  Bernard  v.  Barry,  i  III.  359;  Saunders  v,  0*Briant,  3  Scam. 


Greene  (Iowa),  3«3;  Carlisle  v.  Chambers,   (111.)  ^69;  Hilborn  v.  Astors,  3  Scam.  (111.) 

igKS  V.  Latham  ( Kan.),   344;  Ble<' 
34Cent.  L.  J.  468;Trabuec'.  Short,  i8La.   Scuttler  v,  Piatt,  1^  III.  417;   Pierce^  9. 


4  Bush.  (Ky.)  268 ;  Briggs  v.  Latham  ( Kan.),  344 ;  Bledsoe  v.  Graves,  4  Scam.  (111.)  832 ; 

24Cent.  L.  J.  468;Trabuec'.  Short,  i8La.  Scuttler  v,  P 

An.  3C7;  Dow  v,  Rowell,  13  N.  H.  40;  Short,  14  111. 

Lee  V.  Sell«ck,  33  N.  Y. 61$;  s.  c,  32  Barb.  Gilm.  (111.)  3. 


An.  3^;  Dow  V,  Rowell,  12  N.  H.  49;   Short,  14  111.  144;   Breton  v.  Walker,  4 
^Sel 


ijee  9.  beii^ck,  33  i^.  Y. 01  j;  s.  c,  72  uarb.  Uilm.  (ill.)  3. 

(N.  Y.)  522;  20  How.  (N.  Y.)  Pr.  27 C|  8  Dunn  v,  Adams,  t  Ala.  527;  Levy  n. 

Hatcher  v.  M'Morine,  4  Dev.  (N.  C.)  L.  Cohen,  4  Ga.   i;  Yeatman  v.  CuUen,  5 

122;  Kine  V.  Doulittle,  I  Head(Tenn.),  77;  Blackf.  (Ind.)  240;    Bank   of    Illinois  v. 

Raymond  V.  Holmes,  11  Tex.  54;  Bailey  v.  Brady,  3  McL.  C.  C.  268;  Holbrook  v. 

Heald,  17  Tex.  102;  Delvalle  v.  Plnmer,  3  Vibbard,  3  111.  (2  Scam.)  465;  Shanklin 

Camp.  444;  Harrison  v.  Sterry,  5  Cr.  (IL  v.  Cooper,  8  Blackf.  (Ind.)  41;  Rose  n 

S.)  389;  Le  Roy  v.  Crowninshield,  3  Mason,  Park  Bank,  so  Ind.  94 ;  Williams  v.  Wade, 

C.  C.  15;  Van  Reimsdyk  v.  Kane,  i  Gall.  1  Met&  (Mass.)  83;  Avmar  v.  Sheldon,  13 

C.C.  371.    Compare  Everett  cr.  Vendvres,  Wend.  (N.  Y.)  439;  Nichols  v.  Porter.  3 

10  N.  Y.  436 ;  Reddrck  v.  Jones.  6  Ired.  (N.  W.  Va.  13. 

C.)  L.  f  07 ;  Rothschild  v.  Carrie,  i  Ad.  &  Where  a  note  payable  at  the  Western 

£.  (N.  S.)  43.  Bank  of  Georgia  wa:s  indorsed  in  Alabama, 

In  a  recent  case,  the  defendant  indorsed  it  was  held  that  tlM  indor^ment  was  gov* 

certain  notes  which  she  owned,  and  in-  erned  by  the  lawr  of  Alabama,  although 

doned  them  to  her  husband  to  negotiate,  the  note  and  indor^naul  were  made  wjtk 
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place  where  the  indorsement  is  delivered,  rather  than  of  that 
where  it  is  written.^ 

f.  Assignment  — The  liability  of  an  assignor  of  a  note  assigned 
in  one  State,  and  sued  in  another,  will  be  governed  by  the  laws  of 
the  State  where  assigned." 

g.  Notes  executed  in  One  State^  and  nuuU  payable  or  indorsed  in 
Another,  —  If  a  negotiable  instrument  stipulates  for  payment  in 
a  di£Ferent  jurisdiction  from  the  one  within  which  it  is  made,  the 
law  of  the  place  of  payment  governs  the  rights  of  the  parties.* 

A.  Rights  of  Action  against  Maker  or  Acceptor.  —  Between  the 
holder  and  the  other  parties  to  a  note  or  bill,  there  is  a  privitv  on 
which  indebitatus  assumpsit  may  be  brought*    But  it  has  been 

3351 
Tyler  V. 

Bank  of 

Where  a  resident  of  "Wisconsin  contract-   Oranse  Co.  v.  Colby,  u'  N.^H.  520;  Pedc 

ed  a  debt  in  New  York  for  which  he  there  v.  HiBbard,  26  Vt.  698;  Freeman's  Bank 

executed  his  note,  dated  in  New  York,  bat  v.  Ruckman,  16  Gratt.  (Va.)  126.    Ctmpv 

payable  in  Illinois,  whithef  he  sent  it,  and   Raymond  v.  liolmea,  11  Tex.  ^4. 

procured  it  to  be  indorsed  by  a  resident  of       Notes  dated  in  Michigan,  having  been 

that  State,  and  afterward  sent  it  by  mail   first  negotiated  by  the  maker  in  New  York, 

to  his  creditoir  in  New  York ;  it  was  held  where  they  were  payable,  with  the  defen<t 

that  the  contract  of  the  indorser  was  to  be   ant*s  indorsement,  it  was  held  that  he  was 

performed  in  New  York,  and  was  governed  prima  fade  an  accommodation  indorsor, 

oy  the  laws  of  New  York.    Lee  v.  Selleck,  and  the  contract  of  indorsement  was  made 

f2  Barb.  (N.  Y.)  522 ;  s.  c,  20  How.  (N.  Y.)   in  New  York,  and  governed  by  the  laws  of 
'r.  275.  that  State.    Cook  v.  Litchfield,  9  N.  Y. 

1  Stamford  v.  Pniet,  27  Ga.  243;  Young  279;  s.  c,  5  Sand.  (N.  Y.)  330.  And  where 
V.  Harris,  14  6.  Mon.  (Ky.)  556.  two  persons  sent  their  signatures  from  their 

Although  the  law  of  the  place  where  residence  to  another  State,  with  the  imen- 
a  promissory  note  or  bill  is  indorsed,  tion  that  the  blanks  should  be  filled  up 
governs  in  regard  to  the  liability  ^f  the  into  a  promissory  note,  to  be  used  in  the 
mdorser,  yet  tlie  mere  act  of  writfng  the  place  where  the  paper  was  sent,  it  was 
name  does  not  necessarily  constitute  an  in-  neld  that,  when  perfected  by  the  payee, 
dorsement  There  is  no  contract  of  indorse-  and  made  payable  in  the  latter  place,  the 
ment  until  the  note  or  bill  is  actually  note  was  subject  to  the  laws  of  tnat  place, 
transferred  to  a  third  person  with  intent  Fant  v.  Miller,  17  Gratt.  (Va.)  47. 
to  enable  him  to  enforce  payment.  The  '  In  determining  the  lex  ioci contractus,  the 
law  of  the  place  of  this  effectual  transfer  engagement  of  the  maker  and  indorser  of 
is  the  law  tnat  governs.  Thus,  where  the  a  note  are  to  be  treated  as  independent 
maker  and  indorser  of  a  note  were  resi-  contracts.  If  a  note  payable  in  another 
dents  of  Michigan,  and  the  note  was  there  State  be  indorsed  in  New  York,  the  liabil- 
indorsed  for  the  accommodation  of  the  bility  of  the  indorser  on  his  contract  b  to 
maker,  and  sent  by  the  maker  to  his  agent  be  determined  by  the  New  York  laws, 
in  New  York  to  be  delivered  to  a  creditor  Lee  v.  Sellick,  33  N.  Y.  615;  s.  c,  J> 
of  the  maker  in  satisfaction  of  his  debt,  Barb.  (N.  Y.)  522 ;  20  How.  (N.  Y.)  F^. 
the  court  held  that  the  indorsement,  as  a  275;  Artisans*  Bank  v.  Park  Bank,  41 
contract,  was  made  in  New  York.    Cook   Barb.  (N.  Y.)  599. 

V.  Litchfield,  9  N.  Y.  279;   s.  c,  5  Sandf.       4  State  Bank  v,  Hurd,  12  Mass.  171; 
(N.  Y.)  330.  Elsworth  v.  Brewer,  ii  Pick.  (Mass.)  316; 

8  Crouch  V.  Hall,  15  111.  263.  Olcott  v.  Rathbone,  5  Wend.  (N.  Y.)  490; 

8  Murray  v.  Gibson,  2  La.  An.  311;  Ainslie  v.  Wilon,  7  Cow.  (N.  Y.)  662; 
Roberts  V.  Wilkinson,  5  La.  An.  370,379;  Bridge  t/.  Johnson,  20  Tohns.  (N.  Y.)  367; 
Bacon  v.  Dahlgreen,  7  La.  An.  000 ;  Frazer  r.  Carpenter,  2  McL.  C.  C.  2^5. 
Kuenzi  v.  Elvers,  14  La.  An.  ^92 ;  Cofif-  By  the  law  of  Illinois,  a  note  payable  to 
man  v.  Bank  of  Kentucky,  41  Miss.  212;  X.  or  bearer,  cannot  be  transferred  byde> 
Ory  V.  Winter,  16  Martin  (La.),  277 ;  Fant  livery  merely,  so  as  to  give  the  bearer  a 
V.  Miller,  17  Gratt.  (Va.)  47 ;  Gavlord  v,  legal  title ;  and  even  if  the  transfer  was 
Johnson,  j;  McL.  C.C.  448;  Pryor  V.Wright,  made  in  a  State  where  a  delivery  Nw  the 
14  Ark.  109 ;  Smith  v.  Mead,  3  Conn.  253 ;   effect  to  pass  the  title,  the  same  rule  will 
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said  that  where  one  of  the  makers  of  a  joint  note  resides  in  the 
State  of  New  York  at  the  time  of  making  the  note,  the  assignee 
cannot  maintain  his  action  against  the  assignor  in  another  State 
before  he  sues  the  makers,  unless  he  shows  that  the  suit  would 
have  been  unavailing  in  the  State  where  the  note  was  made.^ 

The  liability  of  the  indorser  of  a  note  is  governed  by  the  law 
of  the  State  where  it  is  payable." 

It  has  been  held  that  a  negotiable  note  payable  to  bearer,  trans- 
ferred  in  a  foreign  country,  entitles  the  holder  to  maintain  a  suit 
thereon,  in  the  country  where  it  was  executed,  against  the  other 
parties,*  although  by  the  laws  of  the  country  where  the  transfer 
was  made,  such  note  was  non-negotiable ;  ^  and  that  where  a  nego- 
tiable note  is  made  and  indorsed  in  one  country,  according  to  the 
laws  of  that  country,  this  confers  upon  the  indorsee  the  right  to 
maintain  a  suit  in  his  own  name  upon  such  note  in  another  coun- 
try.'^ Also  that  where  a  promissory  note  is  non-negotiable  by 
the  laws  of  the  State  where  it  is  executed,  but  is  negotiable  by  the 
laws  of  the  State  «where  transferred,  the  indorsee  may  maintain 
a  suit  upon  it  in  the  latter  State.* 

(i)  Suits  by  Administrators  and  tlieir  Assigfiees. — An  admin- 
istrator who  holds  negotiable  paper  belonging  to  his  deceased, 
which  is  payable  to  bearer,  is  said  to  become  personally  principal 
on  such  paper,  and  entitled  to  maintain  a  suit  on  it  in  a  foreign 
jurisdiction  in  which  the  debtor  resides,  without  taking  out  letters 
of  administration  in  such  jurisdiction;''  and  it  has  been  said  that 
the  indorsee  of  an  administrator  may  maintain  a  suit  in  a  foreign 

be  applied  in  an  action  by  the  bearer  in  mon  counts  In  assumpsit.    Nichols  y,  Por- 

lUlnois.    Roosa  v.  Crist,  17  III.  45a  ter,  2  W.  Va.  13. 

A  promissory  note  was  made  and  in-  Upon  a  promissory  note  given  in  one 

dorsed  in  blanlc  m  the  State  of  New  Voric,  State  and  payable  in  another,  with  interest 

where  it  was  payable.    By  the  law  of  New  and  exchange,  the  exchange  is  to  be  calcu- 

Yurk,  no  agreement  different  from  that  lated  on  the  amount  due  at  the  maturity  of 

which  the  law  infers  from  a  blank  indorse-  the  note.    Price  v.  Teal,  4  McL.  C.  C.  201. 

ment  can  be  proved  by  parol.    In  a  suit  S  See  Milne  v,  Graham,  i  Bam.  &  Cress, 

on  the  note  against  the  mdorser  in  Con  192.     Compare  Carr  v.  Shaw,  Bayley  on 

necticut,  it  was  held  that  parol  evidence  of  Bills  (5th  ed.),  16,  note ;  De  la  Chaumette 

a  special  agreement  different  from  that  im-  v.  Banlc  of  England,  2  Bam.  &  Ad.  385; 

plied  by  law  would  be  received.    Downer  Trimbey  v.  Vignier,  1  Bing.  N.  C.  151. 

V.  Chesebrough,  36  Conn.  39.  4  De  la  Chaumette  v.  Bank  of  England, 

1  Myers  v,  Mitler,  3  Mo.  <86i.  2  Bam.  &  Ad.  385;  s.  c,  9  Bam.  &  Cress. 

8  Gaylord  t^.  Johnson,  c  McL.  C.  C.  448.  208. 

An  assignor  is  not  HabTe  as  an  indorser  5  See  Trimbey  v,  Vignier,  i  Bing.  N.  C. 

of  paper  not  negotiable  according  to  the  151,  158-160;  CrCallagnan  v.  Thomond,  3 

laws  of  West  Virginia,  although  it  may  Taunt.  82. 

have  been  negotiable  under  the  laws  of  the  6  Warren  v.  Copelin,  4  Mete.  (Mass.) 

place  where  it  was  made.    In  order  to  594;    Foss  v.  Nutting,  14  Gray  (Mass.), 

make  an  assignor  liable  for  its  payment,  404;    Lodge   v.  Phelps,   11  Johns.  Cas. 

the  holden  must  aver  and  show  that  the  (N.  Y.)  139;  s.  c.,  2  Cain.  Cas.  (N.  Y.)  ^21. 

■aker  was  insolvent  at  the  time  it  became  7  Steams  v.  Burnham,  1;  Greenl.  (c  Me.) 

due,  or  at  the  time  of  the  assignment,  if  261 ;  Barrett  v.  Barrett,  8  Greenl.  (8  Me.) 

aat^pled  after  it  became  due,  or  that  due  353;  Robinson  v.  Crandall,  9  Wend.  (N.  Y.) 

diligence  has  been  used  to  collect  it,  or  that  425 ;  Thompson  9.  Wilson,  2  N.  H.  291 ; 

it  coold  not  have  been  made  by  the  use  of  McNeilu^e  v,  Holloway,  i  Bam.  &  A.  21& 

doe  diligence ;  nor  can  there  be  a  recovery  Vide  infra^  14,  i>  c  and  (i)  '*  Suits  by 

nder  such  drcamstances,  under  the  com-  and  against '*^(Aomini8TRATOKs). 
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country,  without  the  administrator's  taking  out  ancillary  letters  of 
administration  there.^ 

i.  Defences. — The  maker  of  a  promissory  note  is  entitled,  though 
sued  in  another  jurisdiction,  to  a  discount  against  the  payee  given 
by  the  lex  loci  contractus^ 

The  fact  that  a  note  is  not  stamped  according  to  the  law  of  the 
place  where  it  was  made,  will  not  avail  as  a  defence,  to  a  suit  thereon.' 

The  law  of  Mississippi,  allowing  to  the  maker  of  a  promissory 
note  the  benefit  of  all  defences  of  want  of  consideration,  failure 
of  consideration,  payments,  discounts,  and  set-offs,  against  the 
indorser,  which  he  had  against  the  payee,  previously  to  the  notice 
of  the  indorsement,  applies  to  a  suit  brought  in  another  State,  on 
a  note  payable  in  Mississippi,  and  indorsed  in  Mississippi^ 

In  an  action  upon  a  note  made  in  violation  of  the  usury  laws  of 
a  foreign  State,  which  do  not  avoid  the  contract,  the  defendant 
cannot  avail  himself  of  the  penalty  given*  by  the  foreign  law,  even 
by  way  of  defence.*  ' 

The  question  whether  the  right  of  action  on^  note  has  become 
outlawed  is  governed,  like  other  questions  relative  to  the  remedy, 
by  the  law  of  the  State  in  which  action  is  brought.* 

The  right  of  a  surety  to  discharge  his  obligations  by  notifying  a 
creditor  to  pursue  the  debtor,  is  part  of  the  contract  The  suffi- 
ciency of  the  notice  is  to  be  determined  by  the  lex  loc\  contractus? 

1  See  Petersen  v.  Chemical  Bank,  32  tin,  4  Mason  C.  C.  16;  Smith  tr.  NicoIIs, 

N.  Y.  21;  Barrett  v,  Barrett,  8  Greenl.  (8  5  Bing.   N.  C.  208;  Trimbey  v.  Vignier, 

Me.)  353;    Rand    v.  Hubbsurd,    4    Mete  i  Bing.  N.  C.  i^i. 

(Mass))  252,  258,  250 ;   Harper  v.  Butler,  %  Gilman  v.  King,  2  Cr.  C.  C.  48. 

a  Pet.  (U.  S.)  239;  Trecothick  v.  Austin,  Thus,  a  note  made  in  Louisiana,  payable 

4  Mason,  C.  C.  16;  Huthwaite  v,  Phaise,  in  Mississippi,  and  there  indorsed  over,  if 

1  Man.  &Gr.  159, 164;  Rawlinson  7\  Stone,  sued  in  the  fonner  State,  is  governed  by 
3  Wilson,  I ;  s.  c,  2  Str.  1260;  Trimbey  the  law  of  the  latter.  Brabston  v.  Gibson, 
V.  Vignier,  i   Bing.  N.  C.  151.     Com^re  9  How.  (U.S.)  263. 

Stearns  v.    Bumham,  5   Greenl.  (5  Me.)  3  Ludlow  v.  Van  Rensselear,  i  Johns. 

261;  Thompson  v.  Wilson,.  2  N.  H.  291;  (N.  Y.)  94;  Fant  v.  Miller,  17  Gratt(Va.) 

Dixon  V.  Ramsay,  3  Cr.  (U.  S.)  319;  Pond  47. 

f .  Maket^eace,  2  Mete.  (Mass.)  114;  Har«  4  Brabstonv.  Gibson,  9  How.  (U..S.)  263. 

^r  f.  Butler,  2   Pet.   (U.  S.)  239.     Vide  Where  there  is  a  partial  failure  of  consid- 

^frfra^    14,    i>  c   (i),   (a),   "Suit  by  As-  eration,  arising  out  of  an  infirmitv contem- 

SIGNEBOF  Administrator."  poraneous  with  the  execution  of  notes  in 

But  this  rule,  it  seems,  does  not  apply  to  another  State,  bv  whose  laws  an  couitable 

bonds.    Whyte  v.  Rose,  3  Q.  B.  C07.  defence    in    sucn  case  is  reserved,  even 

Where  an  administrator  has  obtained  a  against  subsequent  bona  fide  holders,  the 

fudgment  in  a  domiciliary  court,  such  maker  can  avail  himself  in  Louisiana  o( 
udgment  may  be  made  tne  basis  of  an  the  same  equity  against  such  holders.  But 
action  by  such  administrator  in  a  foreign  the  mere  fact  that  the  maker  has  furnished 
State,  where  the  debtor  resides  or  has  accommodation  indorsements  to  the  payee, 
assets.  Talmage  v.  Chapel,  16  Mass.  71;  is  not  ground  for  allowing  a  set-off:  pay- 
Smith  V,  Nicolls,  5  Bing.  N.  C.  208.  ment  of  the  accommodation  indorsements 
Where  the  lex  fori  permits  the  assignee  must  be  shown.  Newton  v.  Gray,  10  La. 
of  a  chose  in  action  to  sue  in  his  own  name.  An.  67 

the  assignee  of  an  administrator  may  sue  5  Willis  v.  Cameron,  12  Abb.  (N.  Y.) 

in  his  own  name  without  the  administrator  Pr.  245. 

taking  out  ancillary  letters  of  administra-  6  Bank  of  United  States  v,  Donnally,8 

tion  in  such  place.    See  Harper  v,  Butler,  Pet.  (U.  S.)  361. 

2  Pet.  (U.  S.),239;  Talmage  9.  Chapel,  16  7  Such  notice  on  a  contract  made  la 
Mass.  71;  Rand  v,  Hubbard,  4  Mete  West  Virginia  must  be  in  writing.  Tenant 
(Mass.)  2512,  258,  259;  Trecothick  v.  Aus-  v.  Tenant  (Pa.),  I  Cent*  RejK  59^ 
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*2.  Bills  OP  Exchange,  Drafts,  Check,  etc. — €l  Law  gov- 
erning.— The  operation  of  a  bill  of  exchange  is  governed  by  the 
law  01  the  State  where  it  was  made  and  is  payable,^  rather  than 
by  that  of  the  State  where  suit  is  brought ; '  or  that  of  the  State 
in  which  the  consideration  may  have  arisen.' 

b.  W/iat  a  Foreign  Bill,  —  A  bill  of  exchange  drawn  in  one  of 
the  States  of  the  Union  on  a  person  in  another  is  a  foreign  bill, 
and  to  be  treated  as  such.  In  thisVespect  the  States  of  the  Union 
are  to  be  considered  as  States  foreign  .to  each  'other,  though 
they  are  otherwise  as  to  the  purposes  of  the  federal  constitution.* 

c.  Bills  drawn  in  One  State^  and  accepted^  indorsed^  or  discounted 
in  Another,  —  Bills  are  demand  contracts  of  acceptance  in  the 
place  where  they  are  made,  and  where  they  are  to  be  performed^ 

1  But  where  an  acceptance  of  a  draft  another,  are  so  far  foreign  bills  as  to  render 
dated  in  one  State,  drawn  by  a  resident  of  their  notarial  protests,  made  elsewhere,  ad> 
such  State  on  the  resident  of  another,  and  missible  in  the  courts  of  Louisiana  without 
by  the  latter  accepted  without  funds,  and  further  proof;  but  notice  to  drawers  or  in- 
purely  for  the  accommodation  of  the  for-  dorsers  must  be  proved  by  ordinary  evi- 
mer,  and  then  returned  to  him  to  be  nego-  dence.  Schneider  v,  Cochrane,  9  La.  An. 
tiated  in  the  State  where  he  resides,  and  235. 

the  proceeds  to  be  used  in  his  business  And  it  is  said  that  a  bill  drawn  in  Mis- 
there,  he  to  provide  for  its  payment,  is,  sissippi,  payable  in  New  Orleans,  is  not 
after  it  has  been  negotiated,  and  is  in  the  subject  to  the  statutes  of  Mississippi  rela* 
hands  of  a  bona  fide  holder  for  value,  and  tive  to  bills  of  exchange,  but  is  governed 
without  notice  of  equities,  to  be  regarded  b^  the  general  principle  of  commercial  law. 
as  a  contract  made  m  the  State  where  the  Fellows  v.  Harris,  ao  Miss.  (13  Smede  & 
draft  is  dated  and  drawn,  even  though  by  M.)  462. 

the  terms  of  the  acceptance  the  draft  is  pay-  6  Lewis  v.  Owen,  4  Bam.  &  Aid.  654. 

able  in  the  State  where  the  acceptor  re-  A  bill  of  exchange  drawn  in  one  State, 

sides.   Tildentr.  Blair, 21  Wall.  (U.S.)  241.  and  accepted  in  another  State  for  the  ac- 

2  Stacy  v.  Baker,  2  111.  (i  Scam.)  417;  commodation  of  the  drawer,  and  negotiated 
Mendennall  v.  Gately,  18  Ind.  149;  Law-  in  the  latter  State,  is  to  be  governed  by  the 
rence  v.  Bassett,  5  Allen  (Mass.),  140 :  law  of  the  latter  State;  and  if  void  by  its 
Bliss  tr.  Houghton,  13  N.  H.  126;  Emer-  usury  laws,  an  action  cannot  be  sustained 
son  V.  Partri<&e,  27  Vt.  8.  against  the  drawer  in  the  courts  of  the 

S  Pratt  V,  Wadlbridge,  16  Ind.  147.  State  in  which  the  bill  was  drawn.    Davis 

Negotiable  paper  is  governed,  as  to  the  v.  Clemson,  6  McL.  C.  C.  622.    And  a  dis- 

obligation  of  the  drawer  or  maker,  by  the  charge  under  the  insolvent  law  of  the  latter 

law  of  the  place  where  it  was  drawn  or  State  will  not  discharge  the  obligation  of 

made;  as  to  that  of  the  acceptor,  by  the  the  contract.     Springer  v,  Foster,  2  Story, 

law  of  the  place  of  acceptance ;  and  as  to  C.  C.  583.     Vide  supra^  H  11,  *'  Epfkct 

that  of  the  indorser,  by  that  of  the  place  of    Foreign    Bankrupt  Discharges,'* 

where  he  indorsed.    Ripka  v.  Gaddis,  cited  particularly  c,  e.  f,  and  e. 
in  23  Pa.  St.  14a  Where  a  bill  of  exchange  is  drawn  in 

The  statutes  of   Alabama  require  the  Chicago  upon  a  firm  in  St.  Louis,  and  is 

D^otiabilit^r  and  character  of  bills  of  ex-  orally  accepted  by  a  member  of  such  firm, 

change,  foreign  and  inland,  and  promissory  then  present  in  Chicago,  the  validity  of  the 

notes,  payable  in  bank,  to  be  governed  by  acceptance  is  to  be  determined  by  the  law 

the  ffeneral  commercial  law.     Smyth  v.  of  Illinois,  and  by  that  law  a  parol  accept- 

Straaer,  4  How.  (U.  S.)  404.  ance  is  valid,  and  a  parol  promise  to  accept 

4  Dickins  v,  Beal,  10  Pet.  (U.  S.)^72;  is  an  acceptance.    Scudder  v.  Union  Nat 

Bockner  v.  Finley,  2  Pet.  (U.  S.)  586;  Bank  Bank,  91  U.  S.  406.    And  where  a  bill  of 

of  United  States  v,  Daniel,  12  Pet  (U.  S.)  exchange  was   drawn  by  the   defendant, 

xt ;  Halliday  v.  McDougall,  22  Wend.  (N.  abroad,  on  himself  in   Philadelphia,  and 

V.)   264,   272;    Wells   t/.  Whitehead,   15  was  afterwards  accepted  by  him  at  the  lat- 

WemL  (N.  Y.)  527 ;  Mason  v.  Dausay,  35  ter  place,  and  subsequently  protested  for 

m  431.     See,  also,  FTothschild  v,  Currie,  i  non-payment,  it  was  held  that  the  bill  was 

Q.  B.  43 ;  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  7^  governed  by  the    laws  of    Pennsylvania. 

BQls  drawn  in  one  State  on  a  party  m  Golden  v.  Prince,  3  Wash.  C.  C.  313. 
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Where  a  bill  is  made  in  one  State,  but  by  its  terms  or  legal  effect 
is  payable  in  another,  the  law  of  the  State  where  it  is  payable 
determines  its  effect,  rather  than  that  of  the  State  where  it  was 
made ;  ^  but  the  liability  of  the  drawer  of  a  bill,  payable  in  another 
State,  is  governed  by  the  law  of  the  place  where  it  is  drawn,  not 
by  that  of  the  place  where  it  is  payable."  And  an  acceptance  is 
said  to  be  governed  by  the  law  of  the  place  of  acceptance.' 

If  the  acceptor  and  indorser  reside  in  different  States,  the  con- 
tract of  the  latter  is  governed  by  the  law  of  his  domicile ;  and  if 
that  requires  presentment  to  charge  him,  he  is  not  liable  without 
it,  even  if  dispensed  with  by  the  law  of  the  acceptor's  domicile.* 

It  is  said,  that,  where  a  bill  is  drawn  in  a  foreign  country,  and 
indorsed  by  one  who  resides  there,  the  indorser  is  answerable  to 
the  holder  only,  according  to  the  laws  of  that  country;*  but  it 
seems  that  the  indorsee  of  a  bill,  drawn  in  a  French  West-India 
island,  on  a  house  in  Bordeaux,  payable  a  certain  number  of  days 
after  sight,  and  transferred  in  New  York,  need  not  present  it  for 
payment  after  protest  for  non-acceptance,  notwithstanding  the 
provisions  of  the  French  Commercial  Code.* 

Bills  drawn  for  discount  are  governed  by  the  law  of  the  State 
where  they  are  discounted,  for  they  had  not  validity  until  then.' 

d.  Acceptance,  —  It  has  been  said  that  the  effect  of  an  accept- 

A  promise  made  in  New  York  to  accept  and  validity  of  the  indorsement,  as  between 

a  bill  of  exchange,  is  governed  by  the  law  the  indorsee  and  the  drawer.    Everett  v. 

of  that  State,  notwithstanding  it  is  to  be  Vendyres,  19  N.  Y.  436 ;  s.  c^  25  Barb, 

performed  abroad.    Scott  v.  Pilkington,  15  (N.  Y.)  383 ;   Bright  v.  Judson,  47  Barb. 

Abb.  (N.  Y.)  Pr.  280.  (N.  Y.)  20.    See,  also,  Williams  0.  Wade, 

Where  the  drawee  of  a  bill  of  exchange,  i  Mete.  (Mass.)  82;  Mosson  v.  Lake,  4 

residing  in  New  York,  writes  a  letter  there  How.  (U.  S.)  262. 

to  the  drawer,  who  resides  in  Massachu-  ^   And  where  bills  were  accepted,  parable 

setts,  accepting  the  bill,  which  was  drawn  in  London,  on  a  promise  to  provide  tands 

in  Massachusetts,  the  contract  of  accept-  to  meet  them,  the  contract  was  held  to  be 

ance  is  made  in  New  York.,  and  is  governed  governed  by  the  law  of  England.    Bain- 

by  the  law  of  that  State,  and  the  bill  must  bridge  v,  Wilcocks,  Bald.  C.  C.  536. 

be  presented  there  to  the  acceptor  for  pay-  S  Allen  v.  Merchants'  Bank,  22  Wend, 

ment.    Worcester  Bank  t/.  Well.  8  Mete.  (N.  Y.)  215;  Cowperthwaite  9.  Sheffield,! 

(Mass.)  107.  Sandf.  (N.  Y.)  416;  s.  c,  %  N.  Y.  243;  Car- 

1  Gaylord  v,  Johnson,  5  McL.  C.  C.  448 ;  roll  v,  Upton,  2  Sandf.  (N.  Y.),  171 ;  Craw- 

Pryor  v,  Wright,  14  Ark.  189;  Smith  v,  ford  v.  Branch  Bank,  6  Ala.  12;  Thorp  9. 

Mead,  3  Conn.  2^^;  Tillotson  v,  Tillotson,  Craig,  10  Iowa,  461 ;  Hunt  v.  Standart,  15 

34  Conn.  335 ;  iTler  v.  Trabue,  8  B.  Mon.  Ind.  33. 

(Ky.)  306;  Bank  of  Oranee  Co.  v.  Colbv,  8  Kelly  v.  Smith,  i  Mete.  (Ky.)  313. 

12 'N.  li.  520;  Peck  V.  Hibbard,  26  vt.  Thus,  where  thtt  law  of  the  place  oC 

g^,  702 ;  Freeman's  Bank  v,  Ruckman,  16  acceptance  requires  a  notice  of  the  non* 

ratt.  (Va )  126;  Boyce  v.  Edwards,  4  PeL  acceptance  of  a  bill  presented  before  ma* 

(U.  S.)  Ill;  Hunt  v,  Standart,  15  Ind.  33;  turity,  an  omission  to  notify  will  not  be 

Frazier  v.  Warfield,  17  Miss.  (9  Smed.  &  excused,  because,  by  the  law  of  the  place 

M.)  220;  Cooper  v.  Waldegrave,  2  Beav.  where  the  bill  was  presented,  notice  of  nofr 

282  \  Kearney  v.  King,  2  Barn.  &  Aid.  301 ;  acceptance  is  unnecessary.    Allen  v.  Mer- 

Spowle  V,  Legge,  i  Barn.  &  Cress.  16;  Don  chants'  Bank,  22  Wend.  fN.  Y.)  21^ 

p.  Lippmann,  5  Clark  &  Finn.  I,  12,  13.  4  Musson  v.  Lake,  4  How.  (U.  S.)  262. 

Ccmpare  Raymond  v.  Holmes,  1 1  Tex.  J4.  5  Powers  v.  Lynch,  3  Mass.  77. 

But  it  has  been  held  in  New  York  that  6  Yet  it  is  held  that  the  payee  must  coa- 

an  action  upon  a  bill  of  exchange  payable  form  to  the  French  la^,  in  oraer  to  enforce 

in  that  State,  but  drawn  and  indorsed  in  a  his  claims  asainst  the  drawer.    Aymar  v. 

foreign  country  or  another  State,  the  law  Sheldon,  12  Wend.  (N.  Y.)  419. 

of  tbuat  State  controls  the  interpretation  7  Orr  v.  Lacy,  4  McL.  C.  C.  243. 
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ance  is  always  to  be  determined  by  the  laws  of  tl\e  place  where  it 
is  made ;  ^  but  the  better  doctrine  appears  to  be,  that  the  accept- 
ance of  a  bill  of  exchange  is  governed  by  the  laws  of  the  State  or 
place  wherein  the  bill  is  made  payable.^ 

e.  Transfer,  — The  mode  of  transferring  a  bill  of  exchange,  pay- 
able in  a  specific  country  or  State,  is  governed  by  the  laws  of  that 
country  or  State.* 

f.  Protest  and  Notice  of  Dishonor,  —  Bills  of  exchange,  when 
dishonored,  should  be  protested  by  the  holder,  and  due  notice 
thereof  given  to  all  parties  interested.  The  common  law  requires 
the  protest  to  be  made  and  the  notice  given  at  the  time,  in  the 
manner  and  by  the  persons  prescribed  in  the  place  where  the  bill 
is  payable.* 

Protest  is  not  necessary  on  the  dishonor  of  a  bill  drawn  in  one 
State,  payable  in  another,  except  to  support  the  claim  to  statutory 
damages.* 

g.  Days  of  Grace.  —  It  is  almost  an  universal  custom  amongst 
civilized  nations  to  allow  some  time  beyond  the  period  fixed  for 
the  payment  of  negotiable  instruments.  This  period  of  indulgence 
is  commonly  known  as  "days  of  grace."*    The  law  of  a  place 

1  See  Shanklin  v.   Cooper,  8   Blackf.  pensed  with,  are  incidents  of  the  original 

(Tnd.)  41 ;  Rothschild  t^.Currie,  i  Q.  B.  43;  contract,  which  are  governed  by  the  laws 

Hirschfeld  v.  Smith,  L.  R.  i  C.  P.  344.  of  the  place  where  the  bill  is  drawn.    See 

Compare  Hunt  v,  Standart,  15  Ind.  3^;  Aymar  v,  Sheldon,  12  Wend.  (N.  Y.)  439; 

Shortv.  Trabue,4Metc.(Ky.)399;  Carlisle  Carlisle  v.  Chambers,  4  Bush.  (Ky.)  273; 

V.  Chambers,  4  Bush  (Ky.),  27^  Short  t/.  Trabue,  4  Mete.  (Kv.)  299;  Hunt 

S  Frazier  v,  Warfield,  17  Miss.  (9  Sraed.  v,  Standart,  15  Ind.  33;  Shanklin  f.  Cooper^ 

ft  M.)  220;  Bainbridgev.  Wilcox,  I  Baldw.  8  Blackf.  (Ind.)  41;  Hirschfeld  v.  Smith, 

C.  C.  536.    Compart  Mason  v,  Dousay,  35  L.  R.  i  C.  P.  344;  Rothschild  v,  Currie,  x 

111.  424;  Grimshawt^.  Bender,  6  Mass.  157.  Ad.  &  £1.  N.  S.  43.    The  reason  is  said  to 

S  Everett  v.  Vendyres,  25  Barb.  (N.  Y.)  be,  because  they  constitute  Implied  condi- 

38}  tions,  upon  which  the  liability  of  the  drawer 

«  See   Thorp  v,  Craig,  10  Iowa,  461 ;  is  to  attach  according  to  the  lex  loci  co9^ 

Aymar  v,  Sheldon,  12  Wend.  (N.  Y.)  439;  tracius ;  and  that  if  the  bill  is  negotiated, 

Cook  V.  Litchfield,  5  Seld.  (9  N.  Y.)  279 ;  the  like  responsibility  attaches  upon  each 

Hunttf.  Standart,  15  Ind.  33;  Shortv.  Tra-  successive  indorser,  according  to  the  law 

bue,  4  Mete.  (Ky.)  299;  Carlisle  v.  Cham-  of  the  place  of  his  indorsement,  each  in- 

bers,  4  Bush  (Ky.),  273 ;  ShankKn  v.  Cooper,  dorser  being  treated  as  a  new  drawer.   See 

8  Blackf.  (Ind.)  41 ;  She' rill  v,  Hopkins,  i  Rothschild  v.  Currie,  i  Ad.  &  £1.  N.  S.  43; 

Cow.  (N.  Y.)  103;   Boyce  v,  Edwards,  4  Ballingalls  t/.  Gloster,  3  East,  481. 

Pet.  (U.  S.)  Ill;  Ticknor  v.  Roberts,  11  It  is  said  that  a  note  payable  in  France, 

La.  14;  Bank  of  Rochester  s'.  Gray,  2  Hill  thou£[h  drawn  in  England,  is,  in  English 

(N.  Y.)  227 ;  Robinson  r.  Bland,  i  Black,  practice,  a  foreien  bill ;  and  that  notice  of 

(U.  S.)  258;  Emor^v.  Greenough,  3  Dal.  dishonor  according  to  the  French  law  will 

(U.  S.)  370,  note:  Smith  v.  Smith,  2  Johns,  be  sufficient.    See  Hirschfeld  v.  Smith,  12 

(N.  Y.)    235;  Thompson  v.  Ketcham,  8  Tur.  N.  S.  523;  s.  c,  L.  R.  i  C.  P.  344;  35 

Jahns.  (N.  V.)  190;  Harrison  v.  Stcrry,  5  L.  J.  C.  P.  177 ;  I  H.  ft  R.  284. 

Cr.   (U.   S.),  289;  Slocum  v.  Pomeroy,  0  Where  a  bill  was  drawn  and  dated  in 

Cr.   (U.   S.)  221;   Lanusse  v.  Barker,  3  Philadelphia,  by  C.  ft  H.,  residents  of  Mont* 

Wheat.  (U.  S.)  lor,  146;   Melan  tu   Fitz  gomery,  Alabama,  upon  a  firm  in  Mobile, 

Jamc|s,  I   Bos.  &  P.   i^ ;  Rothschild  v,  a  protest  of  an  Alabama  notary  under  seal, 

Currie,  i  Ad.  ft  EI.  (N.  S.)  43;  Hirsch-  stating  that  he  had  notified  the  drawers, 

feld  V.  Smith,  L.  R.  1  C.  P.  344 ;  Ballingalls  was  held  not  sufficient.    Fitler  v.  Morris, 

9.  Gloster,  3  East,  481.  6  Whart.  (Pa.)  406. 

But  it  is  said  that  the  necessity  of  a  de-  5  M*Murchev  v,  Robinson,  10  Ohio,  496. 

mand  and  protest,  and  the  circumstances  6  The  perioa  allowed  au  **  days  of  grace  " 

under  which  notice  may  be  required  or  dis-  is  different  in  different  nations,  varytiig  in 

3  C.  of  L.— 38      '  »8 
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where  a  draft  is  made  payable  governs  as  to  its  being  payable  with 
or  without  grace.* 

A,  Action  on.  —  For  purposes  of  jurisdiction,  "the  cause  of 
action"  upon  a  bill  of  exchange  arises  at  the  place  where  it  is 
made  payable,  by  the  drawer  and  acceptor,  though  both  reside  in 
another  jurisdiction.*  It  is  not  necessary,  in  order  to  sustain  an 
action  by  an  indorser,  to  recover  the  amount  paid  by  him  on  taking 
up  a  bill  of  exchange,  that  the  bill  should  be  indorsed  in  blank  by 
the  holder,  to  whom  the  payment  was  made.*  But  where  one 
accepts  a  bill  without  funds  of  the  drawer  in  his  hands,  he  cannot 
sue  the  drawer  until  he  has  paid  the  bill,  or  has  done  something 
equivalent  to  payment,  or  is  in  confinement  under  a  capias  ad  sat- 
isfaciendum at  the  suit  of  the  holder.* 

The  holder  of  a  draft  has  been  held  entitled  to  recover  a  specific 
sum  of  money  paid  to  the  drawer  for  the  express  purpose  of  taking 
up  said  draft,  notwithstanding  the  money  had  been  transferred, 
though  after  a  demand  for  payment,  to  the  trustees  of  the  bankrupt 
drawer.* 

If  a  bill  single,  executed  in  Tennessee,  payable  in  New  Orleans, 
is  negotiable  and  negotiated  in  Tennessee,  the  holder  is  entitled 
to  maintain  an  action  thereon,  without  regard  to  its  negotiability, 
by  the  laws  of  Louisiana.* 

The  holder  of  a  bill  may  sue  the  indorser  in  a  federal  court, 
after  protest  for  non-acceptance,  though  such  suit  be  forbidden  by 
the  State  law.** 

(i)  Action  by  Indorsee. — On  a  bill  of  exchange,  payable  to 
order,  drawn,  accepted,  and  payable  in  one  country,  an  indorsee 
can  maintain  an  action  against  an  acceptor  on  it  in  that  country, 
though  by  the  law  of  another  State,  where  the  indorser  and  in- 
dorsee were  domiciled  at  the  time  of  the  indorsement,  such  action 
could  not  be  maintained.* 

daration  from  three  to  eleven  days.    Story,  4  Parker  v.  United  States,  i  Ptt  C.  C 

Confi.  L.  §  361,  p.  446;  Bayley  on  Bills  262. 

(5th  Am.  ed.),  234,  235;  Chitty  on  Bills,  5  Seligman  v.  Wells,   17   BlatchL  410; 

407.  8.  c,  I  Fed.  Rep.  302 ;  9  Repr.  57a 

1  Bowen  v,  Newell,  5  Sandf.  (N.  Y.)  326;  6  Woods  v.  Ridfley,  11  Humph.  (Tenn.) 

s.  c,  8  N.  Y.  190;  2  Duer  (N.  Y.),  584;  13  194. 

N.  Y.  290;  Thorp  v,  Craig,  10  Iowa,  461 ;  7  Watson  v.  Tarpley,  18  How.  (U.  S,) 

Thome  v.  Watkins,  2  Ves.  35.  517. 

A  bill  of  exchange  payable  at  sight  in  8  Robertson  v,  Burdekin,  i  Ross,  Lead. 

New  York  was  sued  upon  in  Wisconsin;  Cas.  812;  s.  c,  6  Dunl.  B.  &  M.  17;  De 

and  the  court  held  that  since  it  was  a  bill  la  Chaumette  v.  Bank  of  England,  o  B.  ft 

which  in   Wisconsin  would  carry  days  of  C.   208 ;  s.  c,  2  B.  &  A.  385 ;  Leoel  v. 

grace,  in  the  absence  of  proof  to  the  con-  Tucker,  L.  R.  3  Q.  B.  77 ;  s.  c,  8  B.  ft  S. 

trary,  it  must  be  presumed  that  it  would  do  830. 

likewise  in  New  York,  and  that  protest  of  The  payee  or  indorser  of  a  bill  of  ex- 
non-payment  on  the  day  of  its  first  present-  change  may  maintain  an  action  of  debt 
ment  was  premature,  and  would  not  hold  against  the  acceptor,  the  bill  beingexpressed 
an  indorser.    Walsh  v.  Dart,  12  Wis.  635.  to  be  for  value  received.    From  the  very 

8  Bank  of  Commerce  v.  Rutland  and  nature  of  the  engagement  of  acceptance, 
Washington  Railroad  Co.,  10  How.  (N.  Y.)  there  is  a  direct  and  immediate  contact 
Pr.  I.  between  the  parties  on  acceptance.    It  is 

9  Pidmer  9  Blight,  2  Wash.  C.  C.  96.  not  a  collateral  engagement  to  pay  the 
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The  liability  of  the  indorser  of  a  foreign  bill  to  the  indorsee. is 
governed  by  the  law  of  the  place  where  the  contract  of  the 
indorsement  was  made,  though  by  the  law  of  the  place  where 
the  instrument  was  drawn  and  made  payable,  he  may  have  no 
recourse  against  the  drawer,  in  consequence  of  the  omission  of 
the  indorsee  to  comply  with  the  requirements  of  the  foreign  law.* 

/•  Interest. — The  drawer  of  a  bill  is  liable  only  for  the  rate  of 
interest  fixed  by  the  law  of  the  place  on  which  it  is  drawn,*  unless 
it  was  drawn  with  a  view  to  another  place.' 

The  indorser  of  a  bill  of  exchange  is  liable  for  interest,  accord- 
ing to  the  law  of  the  place  on  which  it  is  drawn.^ 

y.  Damages.  —  Damages  on  a  bill  are  to  be  assessed  according 
to  the  law  of  the  place  where  the  bill  was  drawn,  unless  it  was 
drawn  with  a  view  to  another  place ;  ^  and  each  indorser  on  the 
bill  is  liable  in  damages  thereon  according  to^the  law  of  the  place 
where  the  indorsement  was  made.* 
*  Where  a  bill  is  drawn  payslble  out  of  the  State,  though  all  the 

debt  of  another,  but  a  direct  and  absolute  Page,  24  Mo.  6c ;  Page  v.  Page,  24  Mo. 

engagement  to  pay  the  money  to  the  holder  595 ;  Bouldin  v.  Page,  24  Mo.  594. 

of  the  bill.    Tne  liability  of  the  acceptor  Thus,  where  a  biil  was  drawn  in  Nassau, 

of  a  bill  is  like  that  of  the  maker  of  a  note ;  by  a  resident  in  Charleston,  on   another 

and  if  debt  lies  against  the  latter,  there  is  resident  of  that  city,  and  by  him  accepted, 

no  reason  why  it  should  be  denied  against  but  not  paid,  it  was  held  that  neither  the 

the  former.    Raborg  v.  Pevton,  2  wheat,  drawer  nor  acceptor  was  liable  for  damages, 

(U.  S.)  585;  Kirkman  V.  Hamilton,  6  Pet.  beyond  the  interest,  in  a  suit  brought  in 

(U.  S.)  20.  Charleston.     Bain  v.  A ck worth,  I  Tread w. 

1  Aymar  v.  Sheldon,  12  Wend.  (N.  Y.)  (S.  C.)  Const.  107 ;  M'Candlish  1/.  Cruger, 

4^;  and  see  Cowperthwaite  v.  Sheffield,  2  Hay.  (S.  C.)  377. 

3  N.  Y.  243.  6  Sec   Powers  x'.  Lynch,  3  Mass.  77 ; 

S  Boyce  tr.  Edwards,  4  Pet  (U.S.)  iii;  Prentiss  v.  Savage,  n  Mass.  20,  23,  34  i 

Lanusse  v.  Barker,  \  Wheat.  (U.  S.)  loi ;  Williams  v.  Wade,  i  Met.  (Mass.)  82,  83; 

Bank  of  the  United  States  t/.  Daniel,  12  Depau  v,  Humphreys,  20  Martin  (La.),  i. 


Pet.  <U.  S.)  33;  Andrews  v.  Pond,  13  Pet.    14,  15;  Hicks  v.  Brown,  12  Johns.  (X.  Y.) 

65;   Ba  * " 

McL.  C.  C.  268.  41 ;  Slacum  v.  Pomery,  6  Cr.  (U.  S.)  221 ; 


(U.  S.)  65;   Bank  of  Illinois  v.  Brady,  3    142;  Shanklin  r.  Cooper,  8  Blackf.  (Ind.) 


S  Winthrop  v.  Pepoon,  i  Bay.  (S.  C.)  Lenox  v.  Wilson,  i  Cr.  C.  C.  170;  Trim- 
468;  Anon,  2  Hayw.  jN.  C.)  28i>;  Schcr-  bey  z/.  Vignier,  t  Bing.  N.  C.  151,  159,  160; 
merhom  v.  Pelham,  Cam.  &  N.  (N.  C.)  Hirschfeld  v.  Smith,  L.  K.  i  C.  P.  340 ; 
4C2 ;  Foden  v.  Sharp,  4  Johns.  (N.  Y.)  183;  Rothschild  v,  Currie.  i  Q.  B.  43.  Compare 
Hazelhurst  v,  Kean,  4  Yeates  (Pa),  197  Hunt  v.  Standart,  15  Ind.  73;  Short  tr. 
Boyce  v.  Edwards,  4  Pet.  (U.  S.)  123 ;  Gol-  Trabue,  4  Met.  (Kv.)  399;  Carlisle  v.  Cham- 
den  V.  Prince,  3  Wash.  C.  C.  Ji6;  Price  v,  bcrs,  4  Bush  (K)r.).  27 j. 
Page,  24  Mo.  65 ;  Page  r.  rage,  24  Mo.  This  doctrine  is  said  to  1)e  in  entire  con 
59c;  Bouldin  v.  Page,  24  Mo.  504.  formity  with  the  general  rule  that  the  law 

Where  a  contract  to  accept  oills  of  ex-  of  the   place  of    payment    is   to  govern, 

change  was  made  in  one  State,  and  the  bills  because  each  successive  indorser  does  not 

were  drawn  in  another  State  upon  a  person  contract  to  pay  yie  money  in  the  foreign 

in  the  former  State,  it  was  held  that  the  place  on  which  tne  bill  is  drawn,  but  only 

rate  of  interest  was  to  be  governed  by  the  to  guarantee  its  acceptance  and  payment 

law  of  the  State  where  they  were  drawn,  in  that  place  by  the  drawee ;  and  upon 

Bovce  V.  Edwards,  4  Pet.  (U.  S.)  iii.  default  of  such  acceptance  and  payment, 

4  Mullen  v,  Morris,  2  Pa.  St.  85.  upon  due  notice,  to  reimburse  the  holder 

9  Winthrop  v,  Pepoon,  i   Bay.  (S.  C.)  in  principal  and  damages  at  the  place  where 

468;  Anon.,  2  Hayw.  (N.  C.)  280;  Scher-  they  respectively  contracted.    See  Powers 

merhom  v,  Pelham,  Cam.  &  N.  (N.  C.)  4C2 ;  v.  Lynch,  3  Mass.  77 ;  Prentiss  v.  Savage, 

Foden   V.  Sharp,  4  Johns.   (N.   Y.)   183;  13  Mass.  20, 24;  Hicks  z'.  Brown,  12  Johns. 

Hazelhurst  v.   Kean,  4  Yeates  (Pa.),  19;  (N.  Y.)  142;   Dundas  r.  Bowlei,  3  McL. 

«  Boyce   v,  Edwards,  4  Pet.  (U.  S.)  123;  C.  C.  400;  Potter  v.  Brown,  5  East,  124, 

Golden  9.  Prince,  3  Wash.  C.  C.  316;  Price  13a 
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parties  thereon  reside  in  the  State^  on  protest  for  non-payment, 
.the  drawer  is  liable  for  damages  as  on  a  bill  drawn  on  a  payee 
resident  out  of  the  State.*  ' 

k.  Defences.  —  Where  the  holder  of  a  bill  of  exchange  proves 
the  debt  against  the  estate  of  the  acceptor  under  proceedings  in 
insolvency,  in  another  State,  whereby  the  debtor  is  absolutely 
discharged,  and  receives  a  dividend  thereon,  he  thereby  discharges 
the  drawer.*  And  it  has  been  held,  that,  where  a  bill  is  drawn  in 
Mississippi,  no  matter  where  it  is  payable,  the  drawer  may  set  up, 
even  against  an  innocent  holder,  that  there  was  no  consideration, 
as  that  defence  is  allowed  by  Mississippi  Revised  Code,  art  2, 

355' 
3.  Checks.  —  It  seems  that  the  execution  of  a  check  in  the 

ordinary  form,  not  describing  any  particular  fund,  does  not  operate 

^  as  an  assignment,  equitable  or  otherwise,  of  funds  in  the  hands  of 

the  drawee,^  although  a  special  designation  of  the  fund  will  so  oper- 

It  has  been  held  also  not  to  be  a  depar-.  drawn  in  Kentucky  on  persons  out  of  that 

ture  from  the  rule  to  hold  that  the  time  State,  which   were  returned  unpaid,  has 

when  the  payment  of  such  a  bill  is  to  been  held  not  to  apply  to  a  bill  drawn  in 

accrue,  is  to  be  determined  according  to  the  that  State,  all  the  parties  to  which  are  dti- 

lawbf  the  place  where  the  bill  is  payable,  zens  and  residents  of  that  State,  although 

because  such  is  the  proper  interpretation  made  payable  in  New  Orleans,     flay  v. 

of  the  contract,  accordin^^  to  the  rules  of  Hopkins,  3  A.  K.  Marsh.  (Ky.)  485;  Euik 

law,  and  the  presumed  mtention  of  the  of  IJnited  States  v.  Daniel,  12  Pet.  (U.S.) 

parties.    See  Vidal  t/.  Thompson,  1 1  Mar>  33. 

tin  ( La.),  23,  24.  The    Tennessee   act   of    1827,  ch.    14 

VVhere  a  bill  was  drawn,  accepted,  and  (Schermerhorn    f.   Pelham,  Cam.  &^  N. 

transferred  in  the  State  of  New  York,  the  (N.  C.)  452),  provides  for  the  allowance  of 

acceptance  of  which  was  obtained  by  fraud,  three  per  cent  damages  on  bills  of  exchange 

and  without  consideration,  but  the  holder  "  drawn  or  indorsed  in  this  State  on  any 

took  hona  fide^  without  any  knowledge  of  persons,  etc.,  of  or  in  any  other  State. 

the  fraud ;  in  an  action  brought  in  Connec-  The  mere   fact  that  a  bill  is  payable  in 

ticut  on  such  bill,  against  t£e  acceptor,  it  another  Stale  has  been  held  not  to  bring  it 

was  held  (1)  that  the  rule  of  damages  was  within  this  statute.    Cox.  v^  Bank  of  Ten- 

to  be  in  conformity  with  the  law  of  New  nessee,  3  Sneed  <Tenn.),  14a 

York;  and  (2)  that,  by  the  law  of  that  2  Gardner   v.    Lee's    Bank,    11   Barb. 

State,  the  plaintiff  was  entitled  to  recover  (N.  Y.)  558.     Vide  infra^  11,  n  a,  *Par- 

all  that  he  had  actually  paid  for  the  bill,  ticipation  in  Bankrupt  Proceedings.* 

but  nothing  more.     Roe  v.  Jerome,  18  8  Wood  v.  Gibbs,  35  Miss.  55^ 

Conn.  138.  4  See  Attorney-General  c  Insurance  Co, 

In  a  suit  in  New  York  against  indorsers,  71  N.  Y.  ^25;  Vreeland  v.  Blunt,  6  Barb, 

on  a  bill  drawn  at  Mobile,  payable  in  Lon-  <N.  Y.)  182;  Rogers  v,  Hosack,  18  Wend, 

don  in  sterling  money,  the  indorsement  (N.  Y.)  319;  reversing  s.  c^  6  Paige  Ch. 

having  been  made  at  Mobile,  damages  are  (N.  Y.)  415;  Murray  v.  Judah,  6  Cow. 

recoverable  according  to  the  statutes  of  (N.  Y.)  484 ;  Lunt  v.  Bank  of  North  Amer* 

the  State  of  Alabama;  and  in  the  absence  ica,  49  Barb.  (N.  Y.)  221 ;  Duncan  v.  6er- 

of  proof  of  those  statutes,  the  court  directed  lin,  60  N.  Y.  151,  153;  Tvler  v,  Ggald,4S 

damages  according  to  the  law  merchant,  N.  Y.682;  iCtna  National  Bank  p.  Fourth 

which  simply  gives  re-exchange;  and  the  National  Bank,  46  N.  Y.  83 ;  Randolph  & 

rate  of  exchange,  at  the  time  of  the  service  Co.  r.  Can  by,  11  Nat.  Bankr.  Reg.  2961 

of  the  notice  of  protest,  being  at  par,  esti-  Burn  v,  Carvalho,  4  Myl.  &  Cr.  690;  Mai* 

mating  the  value  of  the  pound  sterling  at  colm   v,  Scott,   3    Hare,  39 ;  Yeates  v. 

the  rate  fixed  by  the  act  of  Congress,  the  Groves,  i  Ves.  Jr.  280. 

sum  recoverable  was  turned  into  Federal  A.  collected  $11,072  for  B^  and  sent  B. 

currency  at  that  rate    .  Cowperthwaite  v.  a  check  therefor  on  a  bank  on  the  sixteenth 

Sheffield,  i  Sandf.  (N.  Y.)  416.  day  of   the  month,  and  charged  himself 

1  State  Bank  v  Rodgcrs,  x  Ind.  53.  with  the  amount  In  his  account  with  the 

The  Kentucky  statute  of  17^  giving  bank  on  that  day,  and  on  the  i8th  follow- 

ten  per  cent  damages  on  bills  of  exchange  ing  A.  had  on  deposit  more  than  soffideBt 
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ate.*  However,  it  has  been  said,  by  the  United  States  Circuit  Court, 
for  the  eighth  circuit,  that  the  rule  thus  broadly  stated  seems  to 
be  applicable  only  to  cases  at  law,  and  that  such  an  order,  as  soon 
as  notice  is  given  to  the  drawee,  works  an  assignment  in  equity.* 

It  was  recently  held  that  a  check  or  draft,  drawn  upon  a  fund 
more  than  sufficient  to  pay  it,  operates,  as  between  the  drawer 
and  payee,  as  an  equitable  assignment  of  the  amount  therein 
S{>ecified* 

An  instrument  is  not  the  less  a  check  because  the  fact  is  appar- 
ent on  its  face  that  the  drawer  and  draw^  are  residents  of 
different  States.* 

4.  Letters  op  Credit. — Where  a  person  domiciled  in  one 
country,  and  having  his  place  of  business  there,  writes  a  letter  of  ■ 
credit,  addressed  to  a  person  or  firm  in  another  country,  it  being 
a  contract  to  be  executed  iil  such  other  country,  it  must  be  gov- 
erned by  the  laws  of  that  country.*  Thus,  a  letter  of  guaranty 
written  in  the  United  States,  and  addressed  to  a  house  in  England, 
being  an  agreement  to  be  executed  in  England,  must  be  construed 
according  to  the  laws  of  that  country.®  In  Scott  v.  Pilkington^ 
a  merchant  domiciled  in  England,  and  having  his  place  of  business 
there,  gave  a  letter  of  credit  to  parties  in  New  York,  whereby 
they  were  authorized  to  draw  bills  of  exchange  on  his  house  in 
Liverpool,  for  a  given  amount,  which  letter  was  delivered  to  the^ 
defendant  in  New  York.  In  a  s^it  by  a  drawee  for  non-acceptance' 
of  the  drafts,  it  was  held  to  be  a  contract  governed  by  the  laws  of 
New  York.*    And  a  letter  of  credit  given  in  Boston,  by  the  agent 

money  to  meet  the  check.    On  the  18th  A.  9  Walker,  Ass.  v,  Siegel  (U.  &  D.  C).  a 

made  an  assignment  for  the  benefit  of  cred-  Cent.  L.  J.  508.    See,  also,  Roberts  7'.  Cor- 

Hors  to  E.  and  F.,  who  immediatelv  ac-  bin,  26  Iowa,  315;  Fogarties  9.  State  Bank, 

c^epted  the  trust.     On  the  19th  the  bank  12  Rich.  (S.  CT.)  L.  518 ;  Munn  v.  Burch,  25 

received  notice  of  the  assignment.    On  the  111.  35. 

•ame  day  B.  received  the  check,  and  pre-  8  German  Sav.  Inst.  v.  Adae,  t  McC.  C. 

sented  it  to  the  bank  after  it  had  received  the  C.  501;  s.  c,  24  A)b.  I^  J.  234;  27  Int 

notice.     Payment  was  refused.    Thereafter  Rev.  Rec.  311 ;  12  Rep.  381 ;  15  West,  fur. 

the  bank  by  bill  of  interpleader  asked  the  467 ;  8  FecT  Rep.  106.   See  Suj>erintenaent 

decision  of  the  court  as  to  the  disposition  v.  Heath,  2  McCarter  (N.  J.),  22;  Over- 

of  the  money*    E.  and  F.  claimea  it  all :  seers  of  the  Poor  v.  Bank  of  Virginia,  a 

B.  claimed  tne  amount  called  for  by  his  Gratt.  (Va.)  544. 

check.    The  court  held  that  as  between  A.  4  Bank  s^.  Coates,  8  Fed.  Rep.  C4a 

and  B.,  the  check  operated  as  an  equitable  5  Russell  v.  Wiggin,  2  Story,  C  C.  213; 

assignment,  and  that  the  amount  thereof  Bell  c.  Bruen,  1  How.  (U.  S.)  169;  Bank 

should  first  be  paid  to  B.  out  of  the  fund,  of  U.  S.  r.  Daniel,  12  Pet.   (U.  S.)  54; 

and    the  balance,  after  payment  of  costs.  Bell  v.  Bruen,  i  How.  (U.  S.)  169;  s.  c, 

should  go  to  the  assignees,  and  that,  even  17  Pet.  (U.  S.)  169;  Scott  v,  Pilkington,  8 

if  the  check  were  not  an  equitable  assign-  Jur.  (N.  S.)  5C7 ;  s.  c,  2  Best.  &  S.  12. 

ment  of  the  fund,  the  same  decree  would  6  Bank  of  u.  S.  v.  Daniel,  12  Pet.  (U. 

be  proper  on  the  ground  that  A.  held  the  S.)  54;  Bell  v.  Bruen,  1  How.  (U.  S.)  169; 

fnnd  for  B.  as  the  proceeds  of  a  collection  s.  c,  17  Pet.  (U.  S.)  169. 

made  as  B.*s  asent.    German  Sav.  Inst.  v.  7  8  Jur.  (N.  S.)  5J7 ;  s.  c,  a  Best.  &  S.  la. 

Adae*  i  McC.  C.  C.  501;  s.  c,  8  Fed.  Rep.  8  On  the  same  prmciple  it  has  been  held 

io6»  24  Ala.  L.  J.  234  ;  27  Int.  Rev.  Rec.  that  where  a  person  residing  in  one  State, 

311  ;   12  Repr.  385;  15  West  Jurl^  467.  for  the  mere  accommodation  of  a  person 

1  See  Hall  v.  City  of  Buttalo,  i  Keyes  residing  in  another,  indorses  a  promissory 

(N.  Y.),  193;  Harris  v.  Clark,  3  Comat  (3  note,  not  intended  to  be  used  except  in  a 

K.  Y.)  119^  third  State,  in  the  purchase  of  goods,  that 
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of  a  London  banking-house,  authorizing  the  party  to  draw  on  his 
principals,  is  governed  by  the  law  of  Massachusetts,  not  by  that  ctf 
England.^ 

10.  Marriage  and  IKvoroe. —  i.  Marriage.  —  a.  Governed  by  the 
Lex  Loci.  —  The  validity  of  a  marriage  is  to  be  determined  by  the 
law  of  the  place  where  it  was  celebrated,'  and  all  rights  dependent 
on  the  nuptial, contract  are  to  be  governed  by  the  lex  loci  contrac- 
tus; '  but  the  mode  of  determining  whether  the  lex  loci  was  com- 
plied with,  is  necessarily  regulated  by  the  lex  fori.^ 

the  liability  of  the  indorser  on  such  note  is  alty  married  in  Georgia  before  the  passage 
to  be  determined  by  the  laws  of  the  State  of  the  act  of  1866,  giving  married  womea 
where  the  note  was  to  be  used,  and  not  a  separate,  estate.  After  1866  she  re- 
«those  of  the  State  where  the  indorsement  moved  to  Alabama,  not  carrying  the  prop- 
was  made.  See  Lee  v,  Selleck*  33  N.  Y.  crty  with  her,  and  her  husband  never 
61 C  exercising  marital   rights  over  it.    Upon 

I  Russell  V,  Wiggin,  2  Story,  C.  C.  213.  her  death  intestate  in  Alabama,  it  was  held 

8  Phillips  V.  Gregg,  10  Watts  (Pa.),  158;  that  the  property  passed  under  the  general 

Crosby  v,  Ikrger,  3  Edw.  Ch.  (N.  V.)  538;  law  of  descents  of  that  State,  and  was  not  1 

Smith  V,  Wooaworth,  44  Barb.  (t^.  Y.)  198.  a  statutory  trust  under  the  Alabama  law, 

Under  the  law  of  Wurtemberg  a  citizen  as  might  have  been  the  case  had  the  prop- 

cannot  contract  a  valid  marriage  but  with  erty  been  carried  into  that  State.    Grote 

the  consent  of  the  king.  Where  A.,  a  citizen,  v.  Pace,  71  Ga.  231. 
of  Wurtemberg,  went  to  Illinois,  and  there       The  rights  of  a  wife  as  creditor  of  her 

married  13.,  the  marriage  being  a  legal  one  husband,  under  the  law  of  France,  where 

in  Illinois,  and  then  returned  to  Wurtem>  the  marriage  was  contracted*  continue,  and 

berg  with  his  wife,  and  became  domiciled  attach  to  the  property  of    the  husband, 

there,  and  subsequently  the  marriage  was  where  he  abandons  her,  and  dies  domiciled 

declared  a  nullity.    A.  died,  leaving  real  in  a  State  of  the  Union.    Bonati  v.  Welsch, 

estate  in  Illinois.    In  an  action  it  was  held  24  N.  Y.  157.    See  Vail  v.  Vail,  7  Barb, 

that   H.  had  no  rights  therein.    Roth  v.  (N.  Y.)  226. 
Roth,  104  111.  35;  s.  c,  44  Am.  Rep.  81.  4  Coujolle  v.  Ferrie,  26  Barb.  (N.  Y.) 

It  has  been  said  that  a  marriage  contract  177  ;  Patterson  v.  Gaines,  6  How.  (U.  S.) 

made  in  France,  and  not  repugnant  to  New  55a 

York  laws,  will  be  recognized  as  a  valid  In  New  York  marriagre  is  simply  a  civil 
contract  there,  and  interpreted  according  contract;  and  if  a  resident  thereof  con- 
to  the  French  laws.  Crosby  v,  Berger,  3  tracts  marriage  per  verba  de  presiwU  in  a 
Edw.  Ch.  (N.  Y.)  538.  foreign  country,  with  another  competent 

Where  a  foreign  statute  upon  the  sub-  person,  with  a  view  to  a  further  residence 

ject  of  marriage  is  in  direct  conflict  with  m  New  York,  the  presumption  is  in  favor 

the  established  policy  of  a  State,  it  will  of  its  validity.    Hynes  v.  McDermott,  7 

nut  be  regarded  as  bmding  in  the  courts  Abb.  (N.  Y.)  Pr.  N.  C.  ^. 
of  such  State.    Philadelphia  v,  William-       U.,  a  native-born  citizen  ofithe  United 

son  (Pa.),  ^o  Leg.  Int.  4^ ;  s.  c,  5  Leg.  States,  went  to  England  in  the  spring  of 

Gaz.  42.    Ihus  it  was  heldf  during  the  days  1871,  and  there,  prior  to  May,  1S71,  com- 

of  slavery  that  a  statute  of  a  slave  State,  mencedan  illicit  mtercourse  with  a  woman, 

forbidding  slaves  to  marry,  would  not  be  an   English  subject.      In   May,   1871,  he 

regarded  by  courts  where  the  marriage  was  gave  her  a  ring,  saying  that,  if  she  would 

food  at  common  law.    People  v.  Cooper,  wear  the  ring  and  be  true  to  him,  he  would 

Mow.  (N.  Y.)  Pr.  288.  consider  her  his  wife  as  much  as  if  they 

8  Decouche  v.  Savatier,  3  Johns.  Ch.  had  been  married  in  church,  and  she  ac- 

(N.  Y.)  190.  cepted  the  ring  on  these  conditions;  and 

Where  parties  marry  in  a  State  of  the  from  that  time  until  his  death  he  openly 

Union,  but  enter  into  an  ante-nuptial  con*  lived  and  cohabited  with  her,  in  England, 

tract  with  reference  to  the  laws  of  France,  in  the  apparent  relation  of  husband  and 

as  their  intended  domicile,  those  laws  must  wife,  until  his  death  in  1874,  introducing 

govern  in  the  construction  of  the  contract  her  in  society  as  his  wife,  and  having  chii- 

so  far  as  their  rights  of  f>ersonal  property  dren  by  her.    In  June,  187 1,  he  took  her 

are  concerned.      Le  Breton  v.   Miles,  8  temporariiy  to  Pans,  and  there  introduced 

Paige  Ch.  (N.  Y.)  261.    See  Ordronauz  v.  her  as  his  wife,  and  there  cohabited  with 

Rev,  2  Sand.  Ch.  (N.  Y.)  33.  her.     On   these  facts,  in  the  absence  of 

4  woman  entitled  to  an  estate  in  person-  proof  of  a  marriage  in  England  u/xx^ 
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h.  Capacity  to  contract  Marriage.  —  As  a  general  rule,  the  capa- 
city or  incapacity  to  marry  depends  on  the  law  of  the  place  where 
the  marriage  is  contracted,  and  not  on  that  of  the  domicile  of  the 
parties.* 

There  are  three  theories  regarding  capacity  to  contract  marriage ; 
to  wit,  — 

Firsts  That  matrimonial  capacity  is  determined  by  the  lex  loci 
contractus,^ 

Second^  That  marital  capacity  is  to  be  determined  by  the  lex 
domicilii,^ 

Thirds  That  matrimonial  capacity,  in  home  marriages,  is  to  be 
determined  by  the  home  law ;  and  as  to  marriages  abroad,  by  those 
general  principles  which  concede  marital  capacity  to  all  persons 
of  puberty,  excepting  only  those  affected  by  the  impediments  of 
incest  or  polygamy.* 

c.  Marriage  of  Persons  divorced  for  Adultery.  —  It  has  been  held, 

ing  to  the  local  law,  and  of  the  marriase*  which  the  parties  had  no  thought,  would, 
law  of  France,  it  was  held,  (i)  that  the  if  this  view  obtain,  invalidate  the  marriage, 
illicit  origin  of  the  intercourse  in  England  and  ille^itimatize  the  offspring.  But  a 
rebutted  the  presumption  of  marriage,  more  serious  objection  would  be  the  valid- 
which  would  otherwise  have  arisen  from  ity  which  would  thus  be  given  to  Chinese 
the  cohabitation  and  its  circumstance ;  but  and  Mohammedan  polygamy.  To  main* 
(2)  that  the  jury  were  warranted  in  finding  tain  the  author! tativeness  of  trie  lex  loci  con* 
that  there  was ,  the  reouisite  consent  in  tracius  in  this  respect,  would  be  to  license 
Paris  to  establish  a  valia  marriage  accord-  polygamy  wherever  Chinese  and  Moham- 
ing  to  New  York  law,  and  that  the  chil-  medan  inmiigration  exists."  Whart,  Confl. 
dren  of  such    marriage  were  entitled  to   L.  §  160. 

faiherit  their  father's  real  estate  in  New  8  See  Lawrence's  Wheaton,  179;  West* 
York,  ilynes  v.  McDermott,  91  N.  Y.  lake,  Priv.  Int.  Law,  §  346;  Phillimore, 
451 ;  8.  c.,  43  Am.  Rep.  677.  Int.  Law,  iv.  284 ;  Warrender  v,  Warren- 

1  Ponsford  v,  Johnson,  2  BlatchL  C.  C.  der,  9  BliKh,89 ;  s.  c,  2  Clark  &  Finn.  488; 
51.  Brook  V.  Brook,  7  Jur.  (N.  S.)  422 ;  s.  c,  9 

S  Ponsford  v.  Johnson,  2  Blatchf.  C.  C.  H.  L.  Cas.  193;  Le  Breton  v.  Nouchet,  3 
«(  Story,  Conn.  L.  §§  1 10-112;  Bishop.  Martin  (La.),  60.  Compare  Stevenson  v. 
Mar.  &  Div.  ch.  zxi.;  Fergusson,  Mar.  &  Gray,  17  B.  Mon.  (Ky.)  193;  Ponsford  v. 
Biv.  397-399i  Johnson,  2  Blatchf.  C.  C.  51. 

To  this  theory  Dr.  Wharton  interposes  There  are  said  to  be  two  serious  obiec- 
the  following  objections ;  to  wit,  (i)  "that  tions  to  adopting  this  doctrine  in  the  Unit- 
it  is  admitted  to  be  subject  to  exceptions  ed  States,  because,  '*(0  it  would  make  the 
which  destroy  its  applicability  to  the  ma^  validity  of  the  marriages,  in  the  United 
jority  of  litigated  questions.  Thus,  mar-  States,  of  natives  of  other  countries,  de- 
riages  which  oy  our  laws  are  incestuous,  are  pend  upon  the  question  whether  such  per- 
not  validated  by  being  performed  in  an-  sons  had  accoutred  a  domicile  in  the  United 
other  land  where  they  would  be  lawful ;  Slates ;  for  if  they  had  not,  they  would  be 
and  so  the  converse  is  true,  that  the  mar-  governed  by  the  laws  of  their  foreign  domi- 
riage  in  England  of  a  man  with  his  deceased  cile,  with  which,  especially  in  the  case  o£ 
wife's  sister  would  be  recognized  as  valid  minors,  the  difficulty  in  the  way  of  a  corn- 
in  such  of  our  American  States  as  hold  pliance  would  be  almost  insuperable.  The 
such  a  marriage  to  be  legal.  Nor,  not-  mischief  wrought  by  the  adoption  of  such 
withstanding  the  observations  frequently  a  principle  would  be  very  great  Few 
thrown  out,  that  a  marriage  bad  hy  the  lex  aliens  who  marry  in  this  country  could  be 
toci  cpnlractiu  is  bad  everywhere,  is  it  be-  sure  that  they  were  legally  married ;  few 
lieved  that  an  American  court  will  ever  descendants  of  such  aliens  could  be  sure 
hold  a  marria^^e  contract  abroad  to  be  ille-  of  their  legitimacy.  (2)  Another  objection 
gal,  simply  because  the  consent  of  the  par-  to  such  adoption  of  the  law  of  domicile  is, 
ents  was  withheld."  (2)  **The  risk  to  that  it  would  internationally  legalize  in 
which  it  exposes  marriaees,  now  not  infre-  the  United  States  polygamous  marriages.**^ 
Quent,  of  persons  travelling  abroad,  some  Whart.,  Conf.  L.  §  1^ 
defect  in  the  observance  of  local  law,  of       4  Whart.,  Conf.  L.  {  10,  128-132,  165. 
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but  on  this  point  there  is  much  conflict  of  opinion,  that  although 
a  person  divorced  from  a  first  wife  for  adultery  is  rendered  by  the 
law  of  the  place  incapable  of  contracting  a  second  marriage,  yet 
that,  if  he  enters  into  a  contract  of  marriage  in  another  State  where 
the  same  disability  does  not  exist,  the  marriage  will  be  valid. ^  And 
where  the  parties  resident  in  one  State,  to  avoid  the  laws  of  the 
place  of  domicile,  go  to  another  State  and  are  married,  the  mar- 
riage is  held  valid,  if  so  regarded  in  the  country  where  celebrated, 
both  in  America'  and  England  ;^^  and  if  invalid  there,  it  must  be 

1  See  Webb's  EsUte,  i  Tuck.  (N.  V.)  which  State  prohibits  the  marriage  of  one 

772 ;    West    Cambridge    v.    Lexington,   1  having  a  **  former  wife  or  husband  living," 

rick.  (Mass.)  jo6;  Decouche  v,  Savatier,  the  court  held  the  marriage  lawful,  and  1 

3  Johns.  Ch.  (N.  V.)  190 ;  Dickson  v.  Dick-  that  it  should  be  so  recognized  in  New 
son,  I  Verg. (Tenn.)  no;  Ponsford  v.  John-  York.  Roberts  v.  Ogdensburg  &  Lake 
son,  2  Blatchf.  C.  C.  51;  Conway  v.  Beaz-  Champlain  R.R.  Co.,  34  Hun  (N.  V.), 
Icy,  3  Hagg.  Eccl.  639.  324. 

The  rule  is  different,  however,  where  8  Decouche  v.  Savatier,  3  Johns.  Ch^ 

parties  go  abroad  for  the  purpose  of  evad-  (N.  V.)  190 ;  Dickson  v.  Dickson,  i  Yerg. 

mg  the  domiciliary  law.    See  Williams  v.  (Tenn.)  no;   Putnam  v.  Putnam,  8  Pio. 

Oates,  5  Ired.  (N.  C.)  L.  515,  58^;;  Mar-  (Mass.)  433;  West  Cambridge  v,  Lexing* 

shall  r.  Marshall,  2  Hun  (N.  Y.),  23^;  s.  c,  ton,  1  Pick.  (Mass.)  506;  Sutton  v.  Warren, 

4  T.  &  C.  (N.  Y.)  449;  48  How.  (N.  Y.)  10  Mete.  (Mass.)  451 ;  Stevenson  v.  Gra^, 
Pr.  57;  Stevenson  v.  Gray,  17  B.  Mon.  17  B.  Mon.  (Ky.)  193;  Donncllizx.  Doonelli, 
(Ky.)  193;  Putnam  v.  Putnam,  8  Pick.  4  Bush  (Ky.),  51;  Medway:'.  Needham,  16 
(Mass.)  433;  Dupre  v.  Boulard,  10  La.  Mass.  157,  161;  Pearl  v,  Hansborough,  9 
An.  41I/  Humph.  (Tenn.)  426;   Phillips  v.  Gregg, 

In  New  York,  where  a  former  marriage  10  Watts  (Pa.),  158;  Morgan  v.  McGhce,  5 
has  been  dissolved  for  the  adultery  of  the  Humph.  (Tenn.)  ti;  State  v.  Patterson,  2 
husband,  he  cannot  contract  a  second  mar-  Ired.  (N.  C.)  I<.  346;  Ponsford  v,  Johnson, 
riage  in  that  State  during  the  lifetime  of  2  Blatchf.  C.  C.  51 ;  Von  Vorhis  v.  Brint- 
his  former  wife,  no  matter  where  the  first  nail,  86  N.  Y.  18;  s.  c,  40  Am.  Rep.  505; 
marriage  was  contracted  or  dissolved.  Thorp  v.  Thorp,  90  N.  Y.  602 ;  s.  c.,  43 
Smith  t^.  Woodworth,  44  Barb.  (N.  Y.)  198.  Am.  Rep.  189;  Moore  v,  Hegeman,  92 
And  where  a  husband  who  was  divorced  N.  Y.  521;  s.  c,  44  Am.  Hep.  408.  Cam- 
In  New  York  on  the  ground  of  his  adultery,  fare  Marshall  ?/.  Marshall,  2  Hun  (N.  V.), 
goes  into  another  State,  although  for  the  2^8 ;  s.  c,  4  T.  &  C.  (N.  Y.)  449;  48  How. 
purpose  of  evading  the  New  York  laws,  (N.  Y.)  Pr.  57. 

and  there  contracts  a  second  marriage  dur-  The  New  York  statute  prohibiting  the 

ing  the  lifetime  of  his  former  wife,  and  Kecond  marriage  of  one  against  whom  a 

immediately  returns  to  and  resides  within  divorce  has  been  granted  for  adultery,ydur- 

that  State,  such  second  marriage  is  void,  ing  the  life  of  the  other  party  to  the  divorce, 

Marshall  c.  Marshall,  2  Hun  (N.  Y.),  238;  and  declaring  such  second  marriage  void, 

s.  c,  4  T.  &  C.  (N.*  Y.)  449;  48  How.  (N.  does  not  invalidate  a  second  marriage  en- 

Y.)  Pr.  57.    But  see  Van  Vorhis  v,  Brint-  tered  into  in  Connecticut  where  it  is  valid, 

nail,  86  N.  Y.  18;  s.  c,  40  Am.  Rep.  505;  the  act  being  in  the  nature  of  a  penalty, 

Thoru  V.  Thorp,  90  N.  Y.  602 ;  s.  c,  41  and  not  in  express  terms  showing  the  legis- 

Am.  kep.  189.    But  where  a  wife  procured  lative  intent  to  render  such  marriage  en- 

a  divorce  in  New  York  for  adultery,  and  tered  into  in  another  State,  void ;  and  this 

the  husband  was  prohibited  by  the  decree  is  the  case  although  the  parties,  both  being 

from  remarrying  during  her  life,  and  the  residents  of  New  York,  went  to  Connecti- 

husband  afterwards  remarried  in  New  Ter<  cut  for  the  purpose  of  evadins  the  law  of 

sey,  the  statute  of  that  State  not  prohibit-  New  York.     Van  Vorhis  v,  Brintnall,  86 

in^  the  remarriage  of  divorced  parties,  and  N.  Y.  18 ;  s.  c,  40  Am.  Rep.  505 ;  revcrs- 

with  his  second  wife  returned  to  and  resided  ing  s.  c,  21  Hun  (N.  Y.),  260;  Thorp  p, 

in  New  York;  it  was  held  that  the  children  Thorp,  90  N.  Y.  602;  s.  c,  43  Am.  Rep. 

bom  in  such  marriage  would  inherit  in  i8q. 

New  York.    Moore  v,  Hegeman,  92  N.  Y.  8  Compton  v.  Bearcroft,  Bull.  K.  P.  114; 

521 ;  8.  c,  ^  Am.  Rep.  408.    And  where  Conway  v.  Bcazley,  3  Hagg.  639;  Harford 

a  man  obtained  a  divorce  in  Massachusetts  v.  Morris,  2  Hagg.  Consist.  429,  430,  443, 

for  his  wife's  adultery,  the  law  of  that  444;  Robinsonv.  Bland,  2  Burr.  1077-1080; 

State  prohibited  her  remarriage,  and  she  Steele  v.   Braddell,   i    Milw.  Consist,   i; 

remarned  in  New  Hampshire,  the  law  of  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67 ;  Rex  v. 
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regarded  as  invalid  everywhere  else.*  There  are  exceptions  to 
this  general  rule;  to  wit,  (i)  where  the  marriage  is  incestuous, 
(2)  polygamous,*  (3)  prohibited  by  the  positive  law  of  a  country,* 
and  (4)  where  celebrated  in  foreign  countries  by  subjects  entitling 
them  under  special  circumstances  to  the  benefit  of  the  laws  of 
their  own  country.*  • 

2.  Divorce. — a.  Foreign  Divorces.  —  It  has  been  said,  that,  to 
entitle  a  foreign  court  to  render  a  decree  of  divorce,  it  must  have 
domiciliary  jurisdiction  over  the  parties,  and  th^  proceedings  must 
be  in  accordance  with  the  rules  of  international  law.'^ 

(i)  In  England. — The  'English   doctrine   is,  that   a  foreign 

LoUey,  i  Russ.  &  Rvan,  237 ;  Warrender  v.  Brook,  7  Jur^  (N.  S.)  422 ;  8.  c,  3  Sm.  ft 

Warrender,  9  Bligh,  89;  Shaw  v.  Gould,  Gif.  481,  513;  9  H.  ll  Cas.  193. 
L.  R.  3  H.  L.  55 ;  Shaw  v.  The  Attorney-       8  These  prohibitions  appiv  only  to  the 

Genenil,  I^  R.  2  P.  &  D.  156;   Brook  v,  subjects  of  the  country  in  wnich  the  laws 

Brook,  7  Jur.   (N.   S.)   422;  s.  c,  9   H.  are  enacted.     See    2    Kent,   Comm.  93; 

L.   Caa.   193;  Kent  v.  Burgess,  11   Sim.  1    Black,    Comm.    226;    Code    Civil    of 

361.  France,  art  170;  Merlin,  Rupert  Z^i,  }  6^ 

1  See  Medway  v.  Needham,  16  Mass.  n.  i. 
157;   Putnam  v.  Putnam,  8  Pick.  (Mass.)       4  i  Burge,  Comm.  on  Col.  &  For.  Law, 

433*  West  Cambridge  v,  Lexington,  x  Pick.  ch.  Jt  f  3*  P*  i^* 

(Mass.)  506 ;  Ryan  v.  Ryan,  2  Phil.  £c.  3^2 ;       This  class  of  exceptions  prevails  where 

Dalrymple  v.  Dalrymple,  2  Hagg.  Consist,  marriage  is  contracted  and  celebrated  in  a 

54 ;  Ruainjg  v.  Smith,  2  Hagg.  Consist.  390^  foreign  country,  where,  as  Judge  Story  puts 

391 ;  Schrimshire  v,  Schrimshire,  2  Hagg.  it,  **  there  is  a  local  necessity  from  the 

Consist.  395;  Mun^o  V.  Saunders,  6  Bligh,  absence  of  laws,  or  from  the  presence  of 

47^;  Ilderton  f.  Ilderton, «  H.  Black.  145;  prohibitions  or  obstructions  in  a  foreign 

Middteton  v.  Janverin,  2  Hagg.  Cons.  437 ;  country,  not  binding  upon  other  countries, 

Lacon  v.*Higgins,  %  Stark.  178;  Kent  v.  or  from  peculiarities  of  religious*  opinion 

Burgess,  li  Sim.  361.    See,  also,  antt^  8  and  conscientious  scruples,  or  from  circum- 

I,  f,  **  Validity  op  Contracts  wherk  stances  of  exemption  from  the  local  juris- 

MADB."  diction,  marriages  will  be  allowed  to  be 

9  Incest  and  pol3rgamy  being  prohibited  valid  according  to  the  law  of  thfe  native  or 

by  Christianity,  against  the  principles  of  fixed   actual   domicile."     Story,  Confl.  L. 

good  government  and  public  morals,  such  J  118,  p.  161.    See  Loring  v.  Ihorndike,  5 

marriages  are  recognized  and  enforced  no-  Allen  (Mass.),  257 ;   Lautour  v.  Teesdale, 

where  throughout  Christendom.    See  Wall  8  Taunt.  830;  s.  c,  2  Marsh.  243;  Ruding 

cr.  Williamson,  8  Ala.  48;  Sneedv.  Ewing,  v.  Smith,  2  Hagg.  Consist.  171,  384,385, 

5  J.  J.  Marsh.  (Ky.)  460;  Sutton  v.  Warren,  086;  King  v.  Inhabitants  of  Brampton,  10 
10  Met.  (Mass.)  451 ;  Greenwood  v.  Curtis,  East,  282 ;  Harford  v.  Morris,  2  Hagg.  Con- 

6  Mass.  378 ;  Swift  v.  ](e]ly,  1  Knapp,  258,  sist.  4^2. 

579;  Hyde  v.  Hyde,  L.  R.  i  P.  &  I>.  130;  6  Tne  parties  must  have  had  an  actual 
2  Kent,  Comm.  8t;  i  Bl.  Comm.  436;  i  andA^wayn/^rdomicile  within  the  jurisdiction 
Burge,  Comm.  on  Col.  &  For.  Law,  pt.  i,  of  the  court,  and  not  by  collusion  of  the 
ch.  5tf  831  PP- 188-190;  Paley,  Moral  Phil,  parties  for  the  mere  purpose  of  maintain- 
b.  5»  ch. o;  Grotius,  o.  2, ch.  5,  § 9 ;  Huberus,  ing  and  pursuing  the  suit  for  divorce.  See 
lib.  I,  tit.  3,  §  8.  Dorsey  v,  Dorsey,  7  Watte  (Pa.),  149;  s.  c, 
But  this  exception  as  to  incestuous  mar-  i  Boston  L.  Rep.  288,  289 ;  Maguire  v. 
riages  is  not  to  be  applied,  except  to  cases  Maguire,  7  Dana  (Ky.),  181 ;  Tovey  v.  Lind- 
deemed  incestuous  bv  the  universal  consent  say,  1  Dow.  11^,  131,  13^-1^7;  s.  c,  2 
of  Christendom.  Tiius,  in  some  countries  Clark  &  Finn,  cited  498  &  562;  Warren- 
a  marriage  between  a  man  and  his  deceased  der  v*  Warrender,  9  Bligh,  141,  142;  Con- 
wife's  sister  is  deemed  incestuous,  in  others  wav  v.  Beazley,  3  Ha^.  Eccl.  619,  64c 
not.  If  marriage  is  contracted  between  640;  St.  Aubyn  v.  Obrien,  Ferg.  Mor.  S 
such  persons  in  a  place  where  it  is  recog-  Div.  Appx.  276;  Rex  v.  LoUey,  i  Russ.  ft 
niJEed  as  valid,  it  will  be  so  recognized  Rvan,  237 ;  McCarthy  v,  Decaix,  2  Russ.  & 
everywhere  else.  See  Medway  v.  Need-  M.  614,  620;  s.  c,  3  Haeg.  Eccl.  642,  n.; 
ham*  16  Mass.  157, 161 ;  Greenwood  v.  Cur-  Shaw  v.  Gould,  L.  K.  3  H/L.  55 ;  Dolphin 
tis,  6  Mass.  378,  379;  Sutton  v,  Warren,  10  v.  Robins,  7  H.  L.  C.  390;  Shaw  v,  Attor* 
Mete   <Mass.)  451.      Compart    Brook  f.  ney-General,  L.  R.  2  P.  ft  D.  156^ 

(M)l 
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tribunal  has  no  authority,  so  far  as  any  legal  consequences  in 
England  are  concerned,  to  pronounce  a  decree  of  Avtoxz^avincuU 
in  the  case  of-^n  English  marriage  between  English  subjects, 
unless  such  subjects  are,  at  the  time  such  decree  is  pronounced, 
bona  fide  domiciled  within  the  jurisdiction  of  the  foreign  court, 
and  the  suit  for  divorce  prosecuted  without  collusion.^ 

(2)  Tn  America,  —  In  America  questions  respectmg  the  nature 
and  effect  of  foreign  divorces  upon  domestic  marriages,  and  vice 
versa,  have  frequently  arisen,  and  been  variously  determined  by 
the  courts  of  the  different  States.* 

{a)  yurisdiction  and  Validity. — A  decree  of  divorce,  recog- 
nized as  valid  and  binding  in  the  State  where  rendered,  should  be 
regarded  as  valid  and  binding  elsewhere ; '  and  a  statute  providing 
that  "a  divorce  bars  all  claim  to  curtesy  or  dower,"  applies  to  all 
valid  divorces,  wherever  obtained.* 

The  jurisdiction  of  a  particular  court  to  grant  a  divorce  is  deter- 
mined (I)  by  the  statutes  of  the  State  where  the  court  is  ;•  (2)  by 

1  Shaw  V,  Gould,  L.  R.  3  H.  L.  55 ;  lex  loci  rei  siiee.  If  a  dissolution  of  the 
Dolphin  V.  Robins,  7  H.  I^  Cas.  190 ;  Shaw  marriage  would  there  be  consequent  upoa 
V.  Attorney-General,  L.  R.  3  P.  St  D.  156;  such  divorce,  and  would  there  extinguish 
Brodie  v,  Brodie,  2  Swab.  &  Tr.  250 ;  Pitt  the  right  of  dower,  or  of  tenancy  by 
V,  Pitt,  4  MacQ.  627 ;  McCarthy  t/.Decaix,  courtesy,  according  to  such  local  law,  then 
2  Russ.  &  M.  014;  Warrender  v,  Warren-  the  like  effects  would  be  attributed  to  the 
der,  2  Clark  &  Finn.  488 ;  s.  c,  2  S.  &  McL.  foreign  divorce  which  worked  a  like  disso- 
155;  Robins  v.  Dolphin,  i  Swab.  &  Tr.  37,  lution  of  the  marriage.**  See  Warroiderv. 
afla.  in  7  H.  L.  Cas.  300;  Toliemache  v.  Warrender,  9  Bligh,  127. 
Tollemache,  i  Swab.  &  fr.  557.  A  foreign  decree  of  divorce  cannot  be 

The  residence  of  the  wife,  where  she  sues  impeached  collaterally  by  showing  a  want 
for  a  divorce,  it  seems,  is  sufficient  to  con-  of  jurisdiction  by  reason  of  non-residence, 
fer  jurisdiction  on  the  court  to  hear  and  Waldo  v.  Waldo,  52  Mich.  94. 
determine  the  cause.  See  Yelverton  v.  Where,  in  a  divorce  suit,  the  libellee  sets 
Yelverton,  i  Swab.  &  Tr.  (91,  approving  up  a  decree  of  divorce  rendered  by  the 
Harteau  v.  Harteau,  14  Pick.  (Ma^.)  181 ;  court  of  another  State,  the  record  showing 
Pitt  V,  Pitt,  4  Macq.  627 ;  Shaw  v.  Attor-  the  jurisdiction,  such  decree  is  binding. 
ney-General,  L.  R.  2  P.  &  D.  156;  Shaw  v,  Johnson  v,  Johnson,  67  How.  (N.  Y.)  Pr. 
Gould,  L.  R.  3  II.  L.  55.  See,  alsb,  Laneu-  144.  Thus,  a  decree  of  the  court  of  one 
ville  V,  Anderson,  2  Swab.  &  Tr.  24.  State,  granting  a  divorce  and  the  custody 

9  The  conflict  of  opinion  in  the  Ameri-  of  the  children  to  the  wife,  is  conclusive  in 
can  decisions  is  mamly  due  to  the  great  another  State,  no  new  circumstances  having 
diversity  of  statutory  regulations  in  the  arisen  to  justify  a  change  in  the  custody 
different  States.  of  the  children.    People  v.  Allen,  40  Hun 

8  Van  Orsdal  v.  Van  Orsdal,  67  Iowa,    (N.  Y.),  611. 

5 ;  Johnson  v,  Johnson,  67  How.  (N.  Y.)  Yet  it  is  held  in  Pennsvlvania  that  a 
*r.  144 :  Hawkins  v.  Ragsdale,  80  Ky.  353 ;  foreign  decree  of  divorce,  obtained  by  the 
s.  c,  44  Am.  Rep.  483 ;  People  v,  Allen,  40  other  party,  pending  a  suit  in  that  State,  will 
Hun  (N.  Y.),  611.  not  bar  a  decree  there.    Rebstock  v.  Reb- 

It  has  been  said  (Story,  Confl.  L.  §  230  stock,  2  Pitte.  (Pa.)  124.  Had  the  party 
f)  that  **  the  incidents  to  a  foreign  divorce  appeared  and  defended  in  the  foreign  suit, 
are  also  naturally  to  be  deduced  from  the  however,  the  decree,  it  seems,  would  have 
law  of  the  place  where  it  is  decreed.  If  been  a  bar.'  See  Jones  v.  Jones,  56  Hon 
valid  there,  the  divorce  will  have,  and  ought    (N.  Y.),  414. 

in  general  to  have,  all  the  effects  in  everv       4  Hawkins  v,  Ragsdale,  80  Ky.  353;  8.C, 
other  countrv  upon  personal  property  local-   44  Am.  Rep.  483. 

ly  situated  there,  which  are  properly  attrib-  6  Trevino  v,  Trevino,  54  Tex.  261,  264; 
utable  to  it  in  the  forum  where  it  is  decreed.  Standridge  v.  Standridge,  31  Ga.  223,  224. 
In  respect  to  real  or  immovable  property,  The  State  courts  have  no  jurisdiction  to 
the  same  effects  would  in  general  be  at-  grant  decrees  of  divorce  unless  the  same  is 
tributed  to  such  divorce  as  would  ordinarily  eiven  them  by  statute.  See  Lovett  v. 
belong  to  a  divorce  of  the  same  sort  by  the   Lovett,  x  i  Ala.  763, 767 ;  Moyler  9.  Moyler, 
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the  clause  of  the  federal  constitution  requiring  ''full   faith  and 
credit "  to  be  given  to  the  proceedings  of  courts  of  sister  States ;  ^ 

II  Ala.  620.  622:  Bauman  v.  Bauman,  18  Mich.  247,  259-262;  Gould  v.  Crow,  57 

Ark.  yso,  324 ;  Conant  v.  Conant,  10  Cal.  Mo.  200^  204 ;  Doughty  v.   Doughty,  28 

249,  253;  Steele  v,  Steele,  35  Conn.  48,  51 ;  N.  T.  £q.  581,  586;   People  v.  Baker,  76 

ieans  v>  Jeans,  2   Harr.   (Del.)  38,    43;  N.  Y.  78,  83.  84;  s.  c,  32  Am.  Kep.  274; 

IcCvee  p.  McGee,  10  Ga.  477,  480;  lla-  Hunt  v.  Hunt,  72  N.  Y.  217,  234  s.  c.  28 

maker  r.  Hamaker,  18  111.  M7,  130,  140;  Am.  R.  r29;  Kinnier  v.  Kinnier,  45  N.  Y. 

Maguire  r.  Maguire,  7  Dana  (Kv.),  181,  iS8;  535,  539;  Horden  r.  Fitch,  1 5  Johns.  (N.  Y.) 

Thornberry  v.  Thornberry,  2  J.  J.  Marsh.  121,  141 ;  Van  Fossen  v.  State, ^7  Ohio  St. 

(Ky.)  322;  Butler  v.  Butler,  4  Lit.  (Ky.)  317,320;  Norihcut  7/.  Lemery,  8  Oreg.  316^ 

201',  203;  Wright  V,  Wright,  2  Md.  429,  322;  Colvin  v.  Reed,  55  Pa.  St.  375,  378, 

44S;  Carson  r.  Carson,  40  Miss.  349,  351 ;  379;  Ditson  v,  Ditson,4  R.  1. 87, 107 ;  Cook 


(N.  V.)  488,  491 ;  Jarvis  r.  Jarvis,  3  Edw.   v. 
Ch.  (N.  Y.)  462,  461;  Klem  v,  Klein,  42 
How.  (N.  Y,)  Pr.  160;  Crump  v,  Morgan,  in 


V,  _      _  _ 

Williamson  1/'.  Williamson,  i  J[ohns.JCh.    Barber,  21  How.  (U.  S.)  582,  591 ;  Pennoyer 

Neff,  95  U.  S.  714,  734,  735. 
The  decree  of  such  a  court,  so  far  as  it  is 
f/f  r^iw,  acts  upon  such  things  as  are  within 
\  Ired.  (N.  C.)  Eq.  91, 98 :  Olin  r.  Hunger-  the  jurisdiction  of  the  court  or  State.  Bee 
ford,  10  Ohio,  268, 270;  Nortbcutv.  Lemerv,  Ellison  r.  Martin,  53  Mo.  575,  578;  Gould 
80reg.3i6, 322 ;  Ristine  v.  Ristine,4  RaWfe  v.  Crow,  57  Mo.  200,  204 ;  but  so  far  as  it 
(Pa.),  460,  461 ;  Grant  v.  Grant,  12  S.  C.  is  in  personam^  it  acts  only  upon  a  person 
2^31 ;  Wright  f.  Wright,  6  Tex.  3,  21 ;  dulv  summoned,  or  who  voluntarily  offers 
Nogees  v,  Nogees,  7  Tex.  538,  544 ;  Cast  v.  ancl  submits  himself  to  the  jurisdiction. 
Cast,  I  Utah,  1 12, 1 14  ;  Almond  r.  Almond,  Sbe  Beard  v.  Beard,  21  Ind.  321,  323;  Gar- 
4  Rand.  (Va.)  662,665;  Le Barron  v.  LeBar-  ner  v.  Garner,  ^6  Md.  127,  i&. 
fon,  3j  Vt.  365,  367;  Hopkins  v,  Hopkins,  If  both  parties  are  domiciled  out  of  the 
39  Wis.  167,  171.  Yet  such  jurisdiction  State  where  suit  is  brought,  the  courts  o£ 
need  not  necessarily  be  given  in  express  such  State,  having  no  control  of  their  i/a/«/, 
words.  Ellis  v,  Hatfield,  20  Ind.  loi,  102.  have  no  right  to  render  a  decree  of  divorce. 
The  statute  must  be  strictly  complied  with    Hood  v.  State,  56  Ind.  263,  270,  271 ;  Lito- 


as  to  service  and  the  like.    See  Grossman   wich  v,  Litowich,  19  Kan.  431, 454 ;  Sewall 
3j  A         "'     " 
oji    __ 
1  Cheever  v.  Wilson,  9  Wall.  (U.  S.)  108,   any  obligations  to  recognize  the  divorce  as 


451.    _ 
V,  Grossman,  3^  Ala.  486,487;  Parish  v,   v,  Sewall,  122  Mass.  156,  162;  and  should 

Parish,  32  Ga.  0^3,  655.  they  do  so,  other  States  will  not  be  under 


13^  legal,  even  though  there  was  full  Jurisdic- 

It  is  provided  by  the  federal  constitu-  tion  over  the  parties  by  the  voluntary  ap- 

tion  that  "full  faitn  and  credit  shall  be  pearance  of  the  defendant.    See  Maguire 

given  in  such   State  to  the  public  acts,  v.  Macuire,  7  Dana  (Ky.),  i8t,  183,  184, 

records,  and  judicial  proceedings  of  every  185;  People  v.  Dawell,  25  Mich.  247,  257, 


other  State,**  and  that  "Congress  may  bv    265;  Van  Fossen  v.  State,  37  Ohio  St.  317, 

■      ■  •  :h   310. 
such  acts,  records,  and  proceedings  shall       But  where  one  of  the  parties  is  domi* 


genera]  laws  prescribe  the  manner  in  whicn   3i( 


be  ^oved,  and  the  effect  thereof.**    Const,  ciled  in  the  State  where  suit  is  brought,  the 

art.  4,  I  I.    Congress  has  provided  that  divorce  will  be  valid  in  every  other  State, 

**the  said  records  and  judicial  proceedings  *'  as  to  the  domiciled  party.    Gamer  v,  Gar> 

**shall  have  such  faith  and  credit  given  to  ner,  56  Md.  127,  128;  People  v.  Dawell,  25 

them   in  every  court  within  the    United  Mich.  247,  257 ;  People  i/.  Baker,  76  N.  V. 

States  as  they  have  by  law  or  usage  in  the  78;  s.  c,  32  Am.  Rep.  274;  Cook  v.  Cook, 

courts  of  the  State  from  whence  the  said  j6  Wis.  195;  s.  c,  43  Am.  Rep.  706;  14  N. 

records  are  or  shall  be  taken.**    United  w.  Rep.  33.    Though  not  as  to  the  other 

States  Stat,  at  Lar.  122,  ch.  11 ;  U.  S.  Rev.  party.     People  v,  Uawell,  25  Mich.  247, 

Stat.  §  905.  257 ;  People  v.  Baker,  76  N.  Y.  78 ;  s.  c. 

These    provisions    apply   to    divorces  32  Am.  Rep.  274 ;  Cook  v.  Cook,  56  Wis. 

granted  by  courts  which  had  jurisdiction  195;  s.  c,  43  Am.  Rep.  706;  14  N.  W. 

over  the  parties  and  the  subject-matter.  Rep.  33. 

See  Tolen  v,  Tolen,  a  Blackf.  (Ind.)  407,  Where  both  parties  are  domiciled  in  the 
412 
Wakefield 

Root,  ID  Mass.  260,  264;  Sewall  v,  Sewall,  dissolution  of  the  itaius  is  concerned.  Bar 

122  Mass.  156^  161;  People  v.  Dawell,  25  ber  v.  Root,  10  Mass.  260^  264.    And  this 

603 
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and  by  the  principles  of  international  law  *  federal  courts  have  no 
jurisdiction  to  grant  divorces,*  though  in-  the  exercise  of  their 
chancery  powers  they  may  entertain  a  suit  for  alimony  by  a  wife 
against  her  husband  residing  in  a  different  State.' 

To  be  valid,  a  divorce  must  be  without  fraud  ^  according  to 

to  true  even  though  there  maytiave  been  87;  Lonas  v.  State,  3  Heisk.  (Tenn.)  287; 

no  personal  service  or  appearance.     See  Frasher  v»  State,  3  Tex.  App.  263,  276; 

Beard  v.  Beard,  21  Ind  321,  323;  Garner  Green  v.  State,  58  Ala.  190,  193;  State -9. 

V,  Garner,  56  Md.  127,  128;  Pennoyer  v,  Gibson,  36  Ind.  389,  395-400;   Sewall  v. 

Neff,  95  U.  S.  714,  733.  Sewall,  122  Mass.  150,  161 ;  Hopkins  v. 

Bui  even  where  both  parties  are  domi-  Hopkins,  3  Mass.  151^  159;  ilunt  v.  Hunt, 

oiled  in  the  State  where  suit  is  brought,  72  N.  Y.  217,  228;  s.  c,  28  Am.  Rep.  229; 

and  there  is  neither  personal  service  nor  Cook  v.  t^ook,  56  Wis.  195 ;  s.  c,  43  Am. 

appearance  of  the  defendant,  so  much  of  Rep.  706;   14  N.   W.  Rep.  33,  36,  443; 

the  decree  of  divorce  as  is  in  personam  will  Harrison  v.  Harrison,  20  Ala.  620,  645 ; 

have  no  extra-territorial  force  or  effect.  Thompsons. State, 28  Ala.  12, 18;  Jenness 

~       '  't,  Keerl, 

39  Wis. 

oci,  057;  frost  Vn  Knight,  41  Lm  J.  Exch. 

47  Vt.  667,  670,  673.  78 ;  NJboyet  v.  Niboyet,  L.  R.  4  P.  D.  i,  9; 

1  Harvey  t/.  Farnie,  L.  R.  5  P.  Div.  153,  Wilson  v.  Wilson,  L.  R.  2  P.  &  D.  435. 

157.  One  country  cannot  change  the  marriage 

Jurisdiction  to  ^ant  divorces  is  in  all  status  of  the  citizens  of  another  country, 
cases  statutory,  bee  Lovett  v.  Lovett,  11  or  in  any  way  interfere  with  their  domes- 
Ala.  763,  767 ;  Moyler  v,  Moyler,  1 1  Ala.  tic  relations.  Thompson  v.  State,  28  Ala. 
620,  622 ;  Bauman  v,  Bauman,  18  Ark.  320,  12,  17 ;  Ma^uire  v.  Maguire,  7  Dana  (Ky.), 
324;  Conant  v,  Conant,  10  Cal.  249,  253;  181,  186;  flarding  v,  Alden,  9  Me.  140^ 
Steele  v.  Steele,  35  Conn.  48,  51 ;  Jeans  z/.  iqo;  Barber  7/.  Root,  10  Mass.  260,  265; 

ieans,  2  Harr.  (Del.)  38,  43;  McGee  v,  Harteau  v,  Harteau,  14  Pick.  (Mass.)  181; 
IcGce,  10  Ga.  477,  480;  Hamaker  v.  Ha-  Leith  v.  Leith,  ^  N.  H.  20,  35,  38;  Cod- 
maker,  18  111.  137,  139,  140 ;  Maguire  t/.  dington'v.  Coddington,  20  N.  J.  £0.  263, 
Maguire,  7  Dana  (Ky.),  181,  r88;  Thorn-  264;  Douchty  v.  Doughty,  28  N.  J.  £q. 
berry  v,  Thornberry,  2  J.  1.  Marsh.  (Ky.)  581,  586;  Hunt  v.  Hunt,  72  N.  Y.  217,  228; 
322;  Butler  V.  Butler,  4  Litt.  (Ky.)  201,  s.  c,  28  Am.  Rep.  129. 
203;  Wright  V.  Wright,  2  Md.  429,  448;  8  See  Barber  c.  Bar1)er,  21  How.  (U.  S.) 
Carsonv.Carson,  40  Miss.  349,351;  Stokes  C82,  584,  602,  605;  Cheever  v.  Wilson,  9 
fr.  Stokes,  I  Mo.  320,322;  Perry  V.  Perry,  Wall.  (U.  S.)  108,  124;  ex  rel.  Hobbs 
2  Paige  Ch.  (N.  Y.)  501,  506;  Burtis  v,  Johnson,  i  Wood,  C.  C.  537,  539. 
Burtis,  Hopkins,  Ch.  (N.  Y.)  557,  566;  It  is  said  that  Congress  cannot  vest  such 
Williamson  v,  Williamson,  i  Johns.  Ch.  jurisdiction  in  the.  federal  courts,  because 
(N.  Y.)  488,  491 ;  Jarvis  t/.  Jarvis,  1  £dw.  marriage  is  a  domestic  relation  within  the 
Ch.  (N.  Y.)  462,  463 ;  Klem  v,  Klein,  42  control  of  the  States,  and  not  a  national 
How.  (N.  Y.)  Pr.  166;  Crump  v.  Morgan,  1  matter  cognizable  by  Congress.  Sec  Green 
Ired.  (N.C.)  £q.  91,98;  Olins/.  Hungcrford,  v.  State,  c8  Ala.  190,  195;  State  v,  Gibson, 
10  Ohio,  268,  270;  Northcut  v.  Lemery,  8  76  Ind.  389,  395-440;  Sewall  v,  Sewall,  122 
Orcg.  316,  322;  Ristine  v.  Ristine,  4  Rawle  Mass.  156,  161 ;  Hopkins  v.  Hopkins,  3 
(Pa.),  460,  ^61;  Grant  v.  Grant,  12  S.  C.  Mass.  158, 159;  Hunt  z^.  Hunt,  72  N.  Y.  217, 
29-31 ;  Wright  f.  Wright,  6  Tex.  3,  21 ;  228;  s.c.,28  Am.  Rep.  129;  Lonas  v.  State, 
^f ogees  V.  Nogees,  7  Tex.  5^8, 544 ;  Annond  3  Heisk.  (Tenn.)  287,  300,  310 ;  Frasher  v. 
V.  Alnionf*,  4  Rand.  (Va.)  662,  666;  Cast  v.  State,  3  Tex.  App.  263,  275 ;  Cook  v.  Cook, 


i 

Barron,  35  Vt.  365,  367.  N.  W.  Rep 


Cast,  I  Utah  112,  114;  Le  Barron  t/.  Le    j6  Wis.  195;  s.  c,  43  Am.  Rep.  706;  14 

-_"    .'..'.  N.  W.  Rep.  35,  36,  443- 

No  court,  though  having  jurisdiction  of       3  Barber  z/.  Barber,  21  How.  (U.  S.)  ^2, 


the  parties,  can  grant  a  decree  of  divorce  C91.   See  Bennett  z^.  Bennett,  Deady(  U.S.), 

except  for  causes  provided  by  statute.    See  D.C.  299,312.                          • 

Cook  V,  Cook,  50  Wis.  195;  s.  c,  43  Am.  4  Ex  iarte  Smith,  34  Ala.  455 ;  Thomp- 

Rep.  706;  14  N.  W.  Rep.  J3,  34.  son  v.  State,  28  Ala.  13,  18,  21  ;  Tolcn  v. 

Marriage  is  a  status^ox  domestic  relation  Tolen,  2  Blackf.  (Ind.),  407,409;  Litowich 

which  every  State  has  a  right  to  control  so  v,  Litowich,  19  Kan.  451,  454;  iSewall  v. 

far  as  its  own  citizens  are  concerned.    See  Sewall,    122  Mass.   156,   i6r ;    People   v. 

Noel  tf.  Ewing,  9  Ind.  37 ;  Askew  v.  Du-  Dawetl,  25  Mich.  247, 259 ;  Gould  v.  Crow, 

Sree,  3oGa.  173,  176;  Ellison  v.  Martin,  53  57  Mo.  200,  203;  Hunt  v.  Hunt,  72  N.  Y. 

^^'  57S  57^ »  Ditson  v.  Ditson,  4  R.  1.  217-229;  s.  c,  28  Am.  Rep.  129.    See,  also, 
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law/  and  rendered  by  a  court  authorized  by  statute  to  grant 
divorces.' 

Where,  in  a  diyorce  proceeding,  there  is  a  direct  adjudication 
upon  the  specific  facts  of  the  marriage  or  its  dissolution,  and 
there  is  no  fraud  or  collusion,  it  is  saijd  to  be  binding,  not  only 
upon  the  tribunal  in  which  rendered,  in  all  collateral  proceedings, 
but  upon  all  other  tribunals,  in  all  proceedings,  direct  and  collat- 
eral, whether  between  the  same  parties  and  their  privies,  or 
between  strangers ;  not  only  in.  the  country  where  rendered,  but, 
the  jurisdiction  being  unquestioned,  in  all  foreign  countries.^ 

{p)  Domicile  gives  Jurisdiction, — The  jurisdiction  in  divorce 
cases  depends  upon  the  domicile  of  the  parties.^    Where  both 

Rush  V.  Rush,  46  Iowa,  648,  649;  Whi^  27;  Cooper  v.  Cooper,  7  Ohio,  pt.  2,  ajS; 
comb  V,  Whitcomb,  46  Iowa,  437,  444;  Harding  v.  Alden,  9  Greenl.  (Me.)  140; 
Graves  v.  Graves,  36  Iowa,  310 ;  Comstock    Barber  v.  Root,  10  Mass.  260;  Patterson  v. 


V.  Adams,  23  Kan.  513,  523;  Harding  v,  Gaines,  6  How.  (U.  S.),  550,  500;  Roach 

Alden,  9  Me.  140, 151 ;  Holmes  v.  Holmes,  v.  Garvan,  i  Ves.  Sr.  157,  159;  HiUvard  v, 

63  Me.  420,  426;   Lord  v»  Lord,  66  Me.  Grantham  (cited),  2  Ves.  Sr.  246;  Meadows 

205,  266,  270;  Gechter  v.  Gechter,  51  Md.  v.  Kingston,  Amb.  7^6;  Prudham  v,  Phil- 


187,189;  Edson  V.  Edson,  108  Mass.  590^  lips  (cited),  Amb.  76^;  Rex.  v.  Roche,  i 

596,  C97 ;  True  v.  True,  6  Minn.  458,  465,  Leach  (4th  ed.),  134 ;  Meddowcroft  v.  Hu- 

466;  Young  V.  Young,  17  Minn.  181,  i8c;  guenin,  3  Curt.  Eccl.  403;  s.  c,  7  Eng. 

Adams  v,  Adams,  51  N.  H.  188,  397,  399 ;  Eccl.  438;  s.  c,  on  appeal  m  priv^  councH, 

Borden  v.  Fitch,  15  Johns.  ^.  Y.)  121, 141,  4  Knapp,  386;  Buntmg  v.  Lepmgwell,  4 

141;   Boyd*s  Appeal,  18  Pa.  St.  241,  245;  Co.  29;  s.  c.  Sir  F.  Moore,  169;  tilack- 

AlTen  V.  Maclelian,  12  ra.  St.  328,  731,  332;  ham*s  Case,  i  Salk.  290;  Guest  v.  Shipley, 

Crouch  V.  Crouch,  30  Wis.  6^7,  6&,  67a  2  Hagg.  Consist.  321 ;  s.  c,  4  Eng.  Ecc 

1  McFarland  z/.  McFarland,  40  Lid.  458,  548,  549;  Clews  r.  Bathurst,  2  Str.  960; 

460,  461 ;  Hunt  V.  Hunt,  72  N.  Y.  217,  234  ^  bacosta  v.  Villa  Real,  2  Str.  961 ;  Kenn*s 

s.  c,  28  Am.  R.  129.  Case,  7  Co.  42  ;  Jones  v.  Bow,  Carth.  225; 

8  See  Turner  v.  Turner,  44  Ala.  437 ;  Hatfield  v.  Hatneld,  2  £q.  Cas.  Abr.  ^5, 

Hood  V.  State,  5^6  Ind.  263 ;  s.  c,  26  Am.  s.  c,  15  Viners,  Abr.  Mar.  G.  8 ;  Morns  v. 

Rep.  21 ;   Litowich  v.  Litowich,  19  Kan.  Webber,  2  Leon.  169;  s.  c,  Sir  F.  Moore, 

451 ;  Garner  V.  Garner,  56  Md.  127 ;  Sewall  225  ;  Ryan  v,  Ryan,  2  Philtm.  332 ;  s.  c,  x 

V,  Sewall,  122   Mass.  156;  s.  c,  23  Am.  Eng.  Ecc.  274;  'Conway  s/.  Beazley,  5  Eng. 

Rep.  299;  People?/.  Dawell,  25  Mich. 247  ;  Ecc.  242;   Schrimshire  v,  Schrimshire,  2 

Gould  tf.  Crow,  57  Mo.  200 ;  Doughtv  v,  Hagg.  Eccl.  395 ;  s.  c,  4  Eng.  Ecc.  562, 

Doughty,  28  N.  J.  Ea.  5S1 ;  s.  c,  27  N.  T.  569;  Sinclair  v.  Sinclair,  i  Hagg.  Consist 

Eq.  31 5 ;  Melien  v,  Meilen,  10  Abb.  (N.  Y.)  294 ;  s.  c,  4  Eng.  Ecc  412,  414 ;  Goodin  v. 

N.  CT.  329  and  n.,  333-342 ;  People  t/.  Baker,  Smith,  Milward,  236,  245. 

76  N.  Y.  78;  s.  c,  32  Am.  Rep.  274;  Hunt  4  Thompson  v.  State,  28  Ala.  12,  16,  19; 

V.  Hunt,  72  N.  Y.  217;  s.  c,  28  Am.  Rep.  House  i.  House,  25  Ga.  473,474;  Tolen  v. 

129;  Van  Fossen  v.  State,  37  Ohio  St.  317 ;  Tolen,  2  Blackf.  (uid.)  407,  411 ;  Hood  v, 

Colvin  V.  Reed,  55  Pa.  St.  375;  Ditson  v.  State,  56  Ind.   263,   269,  271  ;    Smith  v. 

Ditson,  4  R.  I.  87  ;  Prosser  v.  Warner,  47  Smith,  4  Greene  (Iowa),  266,  269;  Maguire 

Vl  667;  s.  c,  19  Am.  Rep.  132;  Cook  v.  v.  Maguire,  7  Dana  (Ky.),  181 ;   Harding 

Cook,  56  Wis.   195;  s.  c,  43  Am.   Rep.  v.  Alden,  9  Me.>  140,   143,  151;   Keerl  v, 

J 06;  14  N.  W.  Rep.  ^3,  443;  Hopkins  v,  Keerl,  34  Md.  2t,  26;  .Sewall  v. Sewall,  122 

iopkins,   19  Wis.  167,   171;  Cheever  v.  Mass.  iq6,  162;  Ross  v.  Ross,  103  Mass. 

Wilson,  o  Wall.  (U.  S.)  108;  Pennoyer  v.  575,  576;   Barber  v.  Root,  10  Mass.  260; 

Neff,  95  0.  S.  714, 733-73$  f  Harvey  v.  Far-  reopie  v.  Dawell,  25  Mich.  247,  254 ;  State 

nie,  L.  R.  5  P.  D.  153;  s.  c,  L.  R.  6  P.  D.  v.  Armington,  2q  Minn.  29,  37;   Leith  r. 

15 ;  Niboyet  v.  Niboyet,  L.  R.  4  P.  &  D.  i ;  Leith,  39  N.  H.   20,  33 ;  Coddington  v. 

Shaw  V,  Attorney-General,  L.  R.  2  P.  &  D.  Coddington,  20  N.  J.  Eo.  263,  265 ;  Yates 

156;  Shaw  V.  Gould,  L.  R.  3  H.  L.  55.  v.  Yates,  13  N.  J.  Eq.  280,  281 ;  People  v. 

8  Dickson  v,  Dickson,  1  Yerg.  (Tenn.)  Baker,  76  N.  Y.  78,  82 ;  s.  c,  32  Am.  R. 

no,  114;  Dorsey  V.  Dorsey,  7  Watts  (Pa.),  274;  Meilen  v.  Meilen,  10  Abb.  (N.  Y.) 

349;  Legg  V*  I^ggt  8  Mass.  ^9 ;  Clarke  v.  N.  C.  329,  331,  333,  notes ;  Colvin  v.  Reed, 

Lott,  II  III.  105;  Hake  v.  Fink,  9  Watts  55  Pa.  St.  375,  377-380,  382;  Piatt's  Ap- 

(Pa.),  336;  Mansfield  ».  Mclntyre,  10  Ohio,  peal,  80  Pa.  St.  501,  504;  Ditson  v.  Ditson, 
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parties  are  domiciled  in  the  same  State,  the  decree  will  be  valid 
everywhere.^  The  domicile  of  at  least  one  of  the  parties  must 
be  in  the  jurisdiction  of  the  court  rendering  the  decree,  to  invest 
it  with  jurisdiction  to  pass  upon  the  case,*  for  the  courts  of  a  State 
where  neither  of  the  parties  is  domiciled  have  no  jurisdiction.* 
And  it  is  said  that  the  legislature  of  a  State  has  no  power  to 


4  R.  I.  87,  102 ;  Hare  v.  Hare,  10  Tex.  riage  and  the  acts  complained  of  occurred. 

355*  357 »  ^^^^  ^*  Cast,  I  Utah,  112,  114;  D*AuviIliers  v,  DeLivaudais,  33  La.  An. 

Shafer  v,  Bushnell,  24  Wis.  372,  376,  377  ;  605.    And  it  is  held  that  the  courts  of 

Cheever  v,  Wilson,  9  Wali.  (U.  S.)  108,  Texas  have  jurisdiction  of  proceedings  for 

123,  124.      Strader  v.  Graham,  10  How.  divorce,  though  the  defenaant  be  perma- 

(if.  S.)  82,  93 ;  Pennoyer  v,  Neff,  95  U.  S.  nently  resident  abroad,  if  the  marriage  was 

714,  733 ;  Wilson  f.  Wilson,  L.  R.  2  P.  &  solemnized  in  Texas,  and  the  act  for  which 

I^*  43St  443;  Brodie  v,  Brodie,30  L.  J.  Eq.  the  divorce  is  demanded  was  committed 

Mat.  Cis.  185;   Shaw  v,  Goufd,  L.  R.  3  there.    Trevino  v.  Trcvino,  54  Tex.  261. 

H.  L.  ^5,  85,  96,  qS  ;  Shaw  v.  Attorney-  A  resident  of  C,  becoming  collector  of 

Oeneraf,  L.  R.  2  P.  &  D.  156,  161^  162;  internal  revenue,  was  obliged  to  live- at  L., 

Dolphin  V.  Robins,  7  H.  L.  Cas.  390,  414;  where  he  remained  for  five  years,  intend- 

Niboyet  v,  Niboyet,  L.  R.  4  P.  Uiv.  i,  8,  ing  all  the  while  to  return  to  C.  whenever 

12,  13;  Le  Sueur  v,  Le  Sueur,  L.  R.  i  P.  he  should  cease  to  hold  his  office,  and  vot- 

Div.  139;   Harvey  v.  Farnie,  I^  R.  5  P.  ing  in  C.    After  a  three-years*  stay  in  L.  he 

Div.  15^  162;  s.  c,  L.  R.  6  P.  Div.  35,  47,  married  a  woman  who  nad  never  lived  in 

49,  51 ;  Brings  v,  Briggs,  L.  R.  ^  P.  Div.  Kansas,  and  lived  with  her  in  a  boarding- 

loj,  164;  Warrender  z/.  Warrender,  2  Clark  house  for  eight  months,  and  then  in  a  fur- 

&  Finn.  488.  nished  house  for  seven  weeks,  at  the  end 

1  Gamer  v.  Gamer,  56  Md.  127,  128;  of  which  time  she  left  him  and  the  State. 

Barber  v.  Root,  10  Mass.  260,  264 ;  Leith  In  a  suit  for  a  divorce  it  was  held  that  the 

V.  Leith,  39  N.  li.  20,  38 ;  Hunt  v.  Hunt,  court  of  the  district  in  which  the  town  of 

72  N.  Y.  217,  240;  s.  c,  28  Am.  R.  129;  C.  was  situated  had  Jurisdiction  of  the 

Hubbell  r.  Hubbell,  3  Wis.  662,  664.  cause.     Carpenter  Vn  Carpenter,  30  Kan. 

8  See    Harteau   v,  Harteau,   14    Pick.  712. 

(Mass.)  181 ;  Hanover  v.  Turner,  14  Mass.  8  House  v.  House,   25  Gal  473^  474; 

227 ;  Barber  v.  Root,  10  Mass.  260;  Hard-  Hood  v.  State,  56  Ind.  263,  270;  Whitcomb 

ing  V,  Alden,  9  Greenl.  (Me.)  140;  Mans-  v.  Whitcomb,  46  Iowa,  437,  444;  Maguire 

field  r.  Mclntyre,  10  Ohio,  27;  Tolen  v.  v,  Maguire,  7  Dana  (Ky.),  181 ;  Litowich 

Tolen,  2  Blackf.  (Ind.)  407;  Hull  v.  Hull,  v.  Litowich,  19  Kans.  4^r,  454;  Powling  v. 

2  Strob.  (S.  C.)  Eq.  174;  Powling  v.  Bird,  Bird,  13  Johns.  (N.  Y.)  192;  Jackson  v. 

13  Johns.  (N.  Y.)  192;  lackson  s/.  Jackson,  Jackson,  i  Johns.  (N.  Y.)  424;  Bradshaw 

1  Johns.  (N.  Y.)  424;  Bradshaw  v.  Heath,  t/.. Heath,  13  Wend.  (N,  Y.)  407;  Hanover 

13  Wend.  (N.  Y.)  407;   Maguire  v.  Ma-  v.  Turner,  14  Mass.  227;  Barber  v.  Root, 

guire,  7  Dana  (Ky.),  181 ;  White  v.  White,  lo  Mass.  260;  Sewall  v,  Sewall,  122  Mass. 

c  N.   H.  476;    Freeman  v.  Freeman,  3  156,  162;  People  r,  Dawell,  25  Mich.  247, 

West.  L.  Tour.  475.  254;  Whiter.  White,  5  N.  H.  476;  Free- 

A  wife  being  entitled  to  sue  for  divorce  mon  v.  Freemon,  3  West.  L.  Jour.  475; 

in  the  county  where  she  is  a  bona  fide  resi-  State  v,  Armington,  2J  Minn.  29,  36,  17; 

dent,  the  court  has  jurisdiction,  though  the  Leith  v.  Leith,  39  N.  if.  20,  33,  37  ;  Van 

offences  charged  were  committed  in  other  Fossen  v.  State,  37   Ohio  St.  317,   119; 

counties.    Junes  v.  Tones,  60  Tex.  451.  Platt*s  Appeal,  80  Pa.  St.  501,  504;  Hare 

It  has  been  said  that  the  courts  of  Mas-  v.  Hare,  10  Tex.  355.  357  ;  Harvey  v.  Far- 

sachusetts  have  jurisdiction  of  a  libel  for  nie,  L.  R.  6  P.  Div.  35,  44;  Shaw  v.  Aitor- 

divorce,  brought  by  a  husband  residing  in  ney-Gencral,  L.  R.  2  P.  &  D.  156,  162. 

another  State,  for  adultery  committed  in  '    A  State  court  will  not  recognize  as  valid 

Massachusetts  when  both  parties  -resided  a  decree  of  divorce  rendered  by  the  court 

there,  the  wife  having  since  remained  thefe.  of  a  territory  in  which  neither  party  re- 

Watkins  v.  Watkins,  135  Mass.  83.  sided.    Smith  v.  Smith,  19  Neb.  706. 

It  is  said  that  the  courts  of  Louisiana  It  was  held  by  the  Supreme  Court  of 

have  jurisdiction  of  the  suit  of  a  wife  for  Ohio,  in  a  recent  case,  that  a  divorce  aa* 

a  divorce,  though  the  marriage,  as  well  as  thorized  by  the  statute  of  another  State 

the  causes  alleged  for  the  divorce,  took  where  neither  party  is  domiciled,  is  of  no 

place  in  France,  if  the  husband,  a  resident  effect  in  that  State  where  they  have  their 

and  citizen  of  l^ouisiana,  was  only  tem-  domicile.    Van  Fossen  v.  State,  37  Ohio 

porarily  staying  in  France  when  the  mar-  St.  317 ;  s.  c,  41  Am.  Rep.  507. 
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dissolve  the  marriage  contract  between  parties  only  one  of  whona 
is  resident  within  such  State,  so  as  to  anect  rights  of  property  in 
another  State.* 

The  courts  will  not  take  jurisdiction  of  a  cause  for  divorce 
arising  out  of  the  State  unless  at  the  time  the  libellant  had  his 
domicile  in  the  State.* 

Where  a  defendant,  against  whom  a  divorce  has  been  decreed, 
was  a  non-resident,  and  did  not  appear  in  the  suit,  the  jurisdiction 
of  the  court  was  limited  to  the  dissolution  of  the  marriage,  and 
that  part  of  the  decree  prohibiting  the  defendant  from  marrying 
again  will  be  invalid.' 

(c)  Domicile  of  Wife,  —  While  it  is  true  that  the  general  rule 
is  that  the  wife's  domicile  is  merged  in  that  of  the  husband  on 
marriage,^  and  this  merger  continues  until  the  marriage  relation 
is  dissolved,'^  and  follows  hiih  wherever  he  may  go,®  although  the 
misconduct  of  the  husband  may  enable  the  wife  to  defend  against 
a  suit  for  the  restitution  of  conjugal  rights,^  though  it  is  certainly 

1  Todd  V.  Kerr,  42  Barb.  (N.  Y.)  317.       divorce  from  hb  wife,  who  resides  there, 
9  Foss  V,  F0S8,  58  N.  H.  283 ;  I^ate  v.   the  act  of  adultery  charged  as  cause  for 


Pate,  6  Mo.  App.  49 ;  Ralston  v,  Ralston,  divorce  being  alleged  to  have  been  com< 

13  Phila.  (Pa.)  30;  Philadelphia  v,  Weth-  mitted  there.    Smith  v.  Smith,  4  Mackey 

erby,  15  Phila.  (Pa.)  403;  Colvin  v.  Reed,  (D.  C),  355. 

55  Pa.  St.  37  c;  Reel  v.  Elder,  62  Pa.  St.  8  Garner  v.  Gamer,  56  Md.  127. 

508;  Love  o.  Love  (Pa.),  30  Leg.  Int  86;  4  See  Dow  v,  Gould,  &  C.  S.  Min.  Cob 

Thomas  9.  Thomas,  4  Le^.  Opin.  44a  31  Cal.  629 ;  Sanderson  v,  Ralston,  20  La. 

Thus,  a  non-resident  wife  cannot  main-  An.  312;  Hackettstown  Bank  v,  Mitchell, 

tain  a  petition  for  a  divorce,  although  the  4  Dutch.  (N.  J.)  516;  Cutler  v.  Cutler,  % 

husband  be  a  resident  of  Missouri,  and  hrews.  (Pa.)  511,  513;  Smith  «/.  Morehead, 

the  cause  of  action  accrued  therein.    Pate  6  Jones  (N.  Cf.),  Kq.  360;  Williams  v,  Saun- 

V.  Pate,  6  Mo.  App.  49.    And  no  iurisdic-  ders,  5  Cold.   (Tenn.)  60;    Yelverton   r. 

tion  can  be  had  of  a  divorce  suit  Drought  Yelverton,  1  Swab.  &  Tr.  574  ;  Dalhousie 

by  a  husband  who  has  removed  from  the  r.  McDouall,  7  Clark  &  Finn.  817;  Bremer 

State  in  which  he  and  his  wife  lived,  she  v.  Freeman,  i  Dean  &  Swa.  212. 

remaining  there.    Ralston  v.  Ralston,  13  6  But  if  a  husband  and  wife  are  divorced 

Phila.  (Pa.)  30.    Therefore,  a  divorce  ol>  a  M/iria // M^r^,  she  may  have  her  separate 

tained  bv  the  husband  in  another  State,  domicile.     Overseers  of  Williamsport  v, 

the  wife  oeing  a  resident  of  Pennsylvania,  Overseer  of  Eldred,  84  Pa.  St.  429,  432; 

does  not  effect  her  right  of  dower  in  lands  Barber  v.  Barber,  21  How.  (U.  S.)  582,  558, 

within  that  State.    Colvin  v.  Reed,  55  Pa.  J93;  Bennett  v.  Bennett,  Deady  (U.  S.), 

St.  375;  Reel  tr.  Elder,  62  Pa.  St.  308;  I>.  C.  299,   305;  Williams  v.  Dormer,  3 

Love  V,  Love  (Pa.),  30  L^.  Int.  86;  Thomas  Rob.  Ecc  J05 ;  s.  c,  ^  Eng.  L.  &  Eq.  598, 

V.  Thomas  (Pa.),  4  Leg.  Opin.  440.    And  600 ;  Dolphin  v,  Robins,  7  H.  L  Cas.  390^ 

wliere,  after  having  lived  with  his  wife  in  416. 

Pennsylvania,  a  husband  removed  to  St.  6  Hair  v.  Hair,  10  Rich.  (S.  C.)  Eq.  16^ 

Louis,  and,  claiming  to  have  become  a  175;  Bennett  v.  Bennett,  Deady  (U.S.)i  D.C. 

citizen    of   Missouri,  obtained  a  divorce  209,305;  Barber  v.  Barber,  21  How.  (U.S.) 

there,  this  divorce  was  held  void  in  Penn-  582, 584;  Greene  v.  Greene,  11  Pick.  (Mass.) 

sylvania  as  to  the  wife,  the  Missouri  courts  410,  415;  Hairston  v,  Hairston,  zj  Miss, 

never  havine  jurisdiction  over  her.    Phila-  704,    722;    Smith   v.  Morehead,  6  Jones 

delphia  v.  Wetherby,  15  Phila.  (Pa.)  403.  (N.  C),  Eq.  360,^64 ;  Williams t^.  Saunders, 

Bttt  in  the  District  of  Columbia,  where  5  Cold.  (Tenn.)  60,  79. 

the  revised  statutes  (§  740)  declare  that  7  Yelverton  v.  Yelverton,  i  Swab.  &  Tr. 

no  divorce  shall  be  granted  for  any  cause  574. 

occurring  out  of  the  District,  unless  the  "Suits  for  the  restitution  of  conjugal 

applicant  shall  have  resided  there  for  two  rights,**  that  is,  suits  to  enforce  cohabita- 

years  neat  preceding  the  application,  in  tion  on  the  part  of  the  delinquent  husband 

a  suit  under  this  statute  it  was  held  that  a  or   wife    (see  Mortimer   v,   Mortimer,   2 

husband  residing  out  of  the  District  may  Hagg.  Consist.  310;  s.  c,  4  Eng.  Ecc  543, 

apply  to  the  court  of  *the  District  for  a  544;  Bramwell  v.  Bramwell,  3  Hagg.  £oc. 
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Otherwise  where  he  is  guilty  of  conduct  justifying  her  in  leaving 
him,*  and^  they  are  living  apart  and  in  different.  States  ;•  yet  a 
wife  may,  where  necessary,  acquire  a  separate  domicile  from  that 
of  her  husband  for  the  purpose  of  a  divorce,  and  carry  her  wrongs 
thither  to  be  redressed.' •  But  it  is  hfcld  in  New  York  that  the 
courts  of  that  State  will  not  give  effect  to  a  decree  of  divorce 

6i8 ;  s.  c,  5  Eng.  Ecc.  232,  233 ;  Denniss  v,  24  Mich.  180,  181 ;  Hopkins  v.  Hopkins,  35 

Denntss,  5  Eng.  Ecc.  138,  n. ;  Ormc  v.  Orme,  N.  H.  474, 475 ;  Payson  v,  Payson,  34  N.  H. 

2  Add.  Ecc.  382;  2  Eng    Ecc.  354,  356),  518;  Masten  v.  Masten,   15  N.  H.  159; 

though  still  brought  in   England  (see  20  Frary  v.  Frary,  10  N.   H.  61;  Yates  v. 

&  21  Vict.  c.  85.     Also  Fircbracc  v.  Fire-  Yates,  »3  N.  T.  Eq.  280;  People  v.  Baker, 

brace,  L.  R.  4  P.  Div.  63 ;  Brown  v.  Brown,  76  N.  Y.  78,  85,  87 ;  s.  c,  32  Am.  R.  274 ; 

L.  R.  7  Eq.  185;  Anquez  v,  Anquez,  L.  R.  Hunt  v.  Hunt,  72  N.  Y.  217,  243;  s.  c,  2S 

I  P.  &  D.  176),  have  never  been  known  iii  Am.  Rep.  129;  Kinnier?/.  Kinnier,  45N.Y. 

this  country.    See  Coverdill  v.  Coverdill,  J^5t544;  Mellent/.  Mellen,  ioAbb.(N.Y.) 

J  Harr.  (Del.)  13;  Logan  v..  Logan,  2  B.  N.  C.  329,  331^33,  n.;  Smith  v.  Morehead, 

If  on.  (Ky.)  142;  Baugh  v.  Baugh,  37  Mich.  6  Tones  (N.  C)  Eq.  360,  364;   State  p. 

59,  62;  (Garland  v.  Garland,  50  Miss.  694,  Schlachter,  Phill.  (N.  C.)  520;  HoUisterv. 

715;  Crugerz'.  Douglas,  4  Edw.Ch.  (N.Y.)  Hoi  lister,  6  Pa.  St.  449, 4^2;  Calvin  v.  Reed, 

433»  506;  Rhame  v.  Rhame,  i  McC.  (S.  C.)  55  Pa.  St.  375,  379;  Ditson  v.  Ditson,  4 

Ch.   197.    ^Compare  Keerl    v,    Keerl,  34  K.  L  87, 107;  Hull  z'.  Hull,  2  Strob. (S.C) 

Md.  21,  26;  and  Tenn.  Rev.  Stat.  (1873)  ^^*  '74*  '77 :  ^hreck  v,  Shreck,  33  Tex. 

(2461.  579,  ^;   Republic  f.  Skidmore,  2  Tex. 

1  See  Bryan  v,  Brvan,  34  Ala.  516,  519,  261 ;  Hare  f.  Hare,  10  Tex.  355;  Craveo 

520;  Hardin  v.  Harain,  17  Ala.  250,  253,  t^.Craven,  27  Wis.418;  Dutcherv.  Dutcher, 

3J4;  Kinsey  v,  Kinsey,  37  Ala.  393,  395;  39  Wis.  651,  659;  Cook  v.  Cook,  56  Wis. 

Pierce  v.  Pierce,  33  Iowa,  238,  240 ;  Doug-  195 ;  s.  c,  43  Am.  Rep.  706;  14  N.  W.  Rep. 

lass  V,  Douglass,  31  Iowa,  421,  424 ;  Logan  3^,  35, 37,  443 ;  Cheever  v,  Wilson,  9  Wall 

V.  Lo^an,  2  B.  Mon.  (Ky.)  142;  Noulet  v,  (U.  S.)  ico,  124.     Compare  Neal  v.  Her 

Du1x>is,  6  La.   An.    403,  404;   Childs  v.  Husband,  i  La.  An.  315. 

Childs,   49    Md.    509,    5r4;    Gillinwaters  It  has  been  said  that  **  the  law  will  reo 

V.  Gillinwaters,  28  Mo.  6i,  62;   Black  v.  ognize  a  wife  as  having  a  separate  exist- 

Black,  30  N.  J.  Eq.  215,  221 ;  Meldowney  ence,  and  separate  interests,  and  separate 

V.  Meldowney,  27   N.    J.   Eq.    328,  398;  rights,  in  those  cases  where  the  express  ob- 

Cornish  v.  Cornish,  2\  N.  J.  Eq.  2C^,  209 ;  ject  of  the  proceeding  is  to  show  that  the 

Boyce  7/.  Boyce,  21  N.  T.  Eq.  337,  349 ;  relation  itself  ought  to  be  dissolved,  or  so 

Lamg  V.  Laing,  21  *N.  J.  Eq.  248;  Mopres  modified  as  to  establish  separate  interests, 

V.  Moores,  16  N.  T.  Eq.  275;   People  &.  and  especially  a  separate    domicile   and 

Mercein,  8  Paige  Ch.  (N.  Y.)  47,68;  Butler  home.  .  .  .  Otherwise  the  parties,  in  this 

tf.  Butler,  I  Pars.  Cas.  (Pa.)  329;  Eshbach  respect,  would  stand  upon  very  uneaual 

tf.  Eshbach,  23  Pa.  St.  343,  345 ;  Caltison  grounds,  it  being  in  the  power  of  the  nus- 

V,  Caltison,  22   Pa.  St.  275;    vanleer  v,  band  to  change  his  domicile  at  will,  but  not 

Vanleer,  13  Pa.  St  211,  215;  Gordon  v.  in  that  of  the  wife."    Harteau  9.  Harteau, 

Gordon,  48  Pa.  St.  226 ;  Colvin  v.  Reed,  14  Pick.  (Mass.)  181.    See,  also,  Moffatt  v. 

«  Pa.  St.  375,  379;  Grove's  Appeal,  37  Pa.  Moffatt,  5  Cal.  280;  Sawtell  v,  Sawtell,  17 

St.  443,  447.  Conn.  284 ;  Jennessz/.  Jenness,  24  Ind.355; 

8  See  Maguire  v,  Maguire,  7  Dana  (Ky.),  Tolen  v,  Tolen,  2  Blackf.  (Ind.)  407 ;  Fismi 

181;    Hick  V.  Hick,   5  Bush  (Ky.),  670;  v.  Fishli,  2  Litt.  (Kv.)  337;   Harding  v. 

Yelverton  z/.  Yelverton,  i  Sw.  &  Tr.  574.  Alden,  9  Greenl.  (Me.)  140;  Brett  ».  Brett, 

8  See   Hanberry  v,  Hanberry,  29  Ala.  \  Mete.  (Mass.)' 233;   Frary  v,  Frary,  10 

719,  724;  Turner  v.  Turner,  44  Ala.  437,  N.  H.  61.    Also  that,  if  either  husband  or 

451 ;  'Moffatt  V.  Moffatt,  5  Cal.  280,  281 ;  wife  becomes  domiciled  in  another  State, 

Sawtell  z'.  Sawtell,  17  Conn.  284 ;  Jenness  their  status^  as  effested  by  the  marital  rela* 


V,  Jenness,  24  Ind.    355-359;    Hmds' s/.  tions,  may  be  adjudged  upon  and  confirmed 

Hinds,  I  Iowa,  36, 39;  Brett  v,  Brett,  5  Nfet.  or  changed  in  accordance  with  the  laws  of 

"'  Lss.)  23j;*Fishli  v.  Fishli,  2  Litt.  (Ky.)  that  State.    People  v.  Baker,  76  N.  Y.  78, 

;   Harding  v.  Alden,  9  Me.  140,  150,  8^;  s.  c,  32  Am.  R.  274;  Kinnier  v.  Kin- 


(Mass 
337 


V,  Shaw,  98  Mass.  1 58 ;  Harteau  v.  Harteau,   U.  S.  7 14,  734 ;  Cheever  v*  Wilsoi^  9  WaU. 
i4Pick.(Mass.)  181, 185;  Wrighttf.  Wright,   (U.  S.)  108. 
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obtained  by  a  wife  in  another  State  for  a  cause  not  there  allowed, 
she  having  been  married  and  domiciled  in  New  York,  and  having 
obtained  such  divorce  in  fraud  of  its  laws.^ 

(d)  Domicile  must  be  Bona  Fide.  —  Where  there  is  a  change  of 
domicile,  it  must  be  bonafide^  and  not  made  merely  for  the  purpose 
of  prosecuting  the  divorce  suit.*  There  must  exist  a  present 
intention  to  permanently  change  the  home  or  place  of  abode.' 

{e)  Place  of  Commission  of  Offence.  —  In  the  absence  of  any 
statutory  regulations  to  the  contrary,  the  place  of  the  commission 
of  the  o£Eence,  or  where  the  cause  of  action  accrued,  is  imma- 
terial,^ even  though  the  offence  was  committed,  or  the  cause 


424 

192.    Compare  Kinnier  r.  Xinnier,  45  N.  Y.  Thirds  In  which  having  resided  or  had 

535 ;  s.  c,  53  Barb.  (N.  Y.)  454,  yS  Barb,  his  home,  he  still  retains  an  intention  of  re- 

{jf,  V. )  424.  siding  there  for  the  future,  and  of  making 

8  See  Thompson  v.  State,  28  Ala.  12;  it  his  permanent  home.    See  cases  cited 

Load  V,  Loud,  129  Mass.  14 ;  Reed  v.  Reed,  above,  and  D*AuviIliers  v.  Her  Husband, -^a 

52  Mich.  117 ;  s.  c,  qo  Am.  Rep.  247 ;  Win-  La.  An.  605,  606;  Leith  v,  Leith,  39  N.  H. 

shipt'.  Winship,  1  &.  £.  Gr.  (N.  J.)  107;  20,  39;  Briggs  v.  Briggs,  L.  R.  5  P.  Div. 

Brown  v.  Brown,  1  McC.  (N.  J.)  78 ;  Smith  163,  164. 

V.  Smith,  4  Greene  (Iowa),  266;  Leith  v,  A  State  court  will  not  recognize  the  de- 
Leith,  iQ  N.  H.  20;  Johnson  v.  Johnson,  4  cree  of  divorce  of  another  State,  the  libel- 
Paige  Ch.  (N.  Y.)  460 ;  Greene  v,  Greene,  lant  having  left  the  former  State,  and  re- 
II  Pick.  (Mass.)  410;  Hanover  v.  Turner,  mained  for  a  year  in  the  otlter  State  for  the 
14  Mass.  227 ;  Chase  v.  Chase,  6  Gray  purpose  of  obtaining  such  divorce.  Reed 
(Mass.),  157  ;  Shannons.  Shannon,  4  Allen  v.  Reed,  52  Mich.  117 ;  s.  c,  50  Am.  Rep. 
(Mass.),  134.  247.    See,  also.  Hood  v.  Hood,  11  Allen 

DonieiU.  —  A  person's  domicile,  for  the  (Mass.),  196;  Shannon  i^.  Shannon,  4  Allen 

purpose  of  divorce  proceedings,  may*  be  (Mass.),  134. 

defined  as  his  home  (see  Warren  z'.  Thomas-  But  this  rule  does  not  apply,  of  course, 

ton,  43   Me.  406,  418,  419;   Hairston  v.  where  there  was  a  A^im  y^^/f  change  of  resi- 

Hairston,  27  Miss.  704,  718,  719;  Crawford  dence  from  one  State  to  another,  a  divorce 

V,  Wilson,  4  Barb.  (N.  Y.)  504,  518-520;  there  obtained,  and  a  subseouent  return  to 

Whicker  v,  Hume,  7&  L.  Jf.  Ch.  396,  400;  the   State  of  the  former  aomicile.     See 

Attorney-General  t^.  Rowe,  31  L.  J.  Ex.  314,  Hood  v.   Hood,   ii    Allen   (Mass.),   196; 

320),  the  place  or  country, —  Shannon  v.  Shannon,  4  Allen  (Mass.)»  134* 

Firsts  In  which  the  person  resides  with  8  Moorhouse  v.  Lord,  10  H.  L.  Cas.  272. 

the  intention  of  remaining ;  in  other  words,  No  matter  how  long  a  person  may  re- 

where  the  person  has  his  home.    See  Hinds  side  in  a  particular  place,  it  does  not  con- 

p.   Hinds,  I  Iowa,  36,  39;   Whitcomb  v,  fer    domicile,   unless    there  is  a  present 

Whitcomb,  46  Iowa,  437,  443,444 ;  Greene  intention  to  abide  there  permanently.    See 

V.  Greene,  11  Pick.  (Mass.)  410,415;  Hairs-  Munro  v,  Munro,  7  Clark  &  Finn.  842. 

ton  V.  Hairston,  27  Miss.  704,  718,  719;  4  Hanberry  v.  Hanberry,  29  Ala.  719, 

Leith  V,  Leith,  39  N.  H.  20,  .34;  Crawford  723;  Smith  v.  Smith,  4  Greene  (Iowa),  266, 

».  Wilson,  4  Barb.  (N.  Y.)  504,  520;  Dutcher  269 ;  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407, 

r.  Dutcher,  39  Wis.  651,  659;  Laneuville  411;   Harding  v,  i^lden,  9  Me.  140,  143; 

V,  Anderson,  2  Sw.  &  Tr.  24;  s.  c,  22  Eng.  Barber  v.  Root,  10  Mass.  260,  264 ;  Clark 

L.  &  £q.  641 ;  Bell  v,  Kennedy,  L.  R.  i  v.  Clark,  8  N.  H.  21,  22;  Leith  z/.  Leith,  39 

H.  L.  Sc  307,  319;  Briggs  v.  Briggs,  L.  R.  N.  H.  20,  38  ;  Holmes  v.  Holmes,  57  Barb. 

5  P.  Div.  163, 165;  Wilson?'.  Wilson,  L,R.  (N.  Y.)  305,  307;  Hubbell  v.  Hubbell,  3 

2P.  &  I)- 435«  443;  Dolphin  v,  Robins,  7  Wis.    662,  664;    Shafer  v,  Bushnell,  24 

H.  L.  Cas.  190,  414;  Tollemache  v,  Tolle-  Wis.  372,  176;  Chcever  v.  Wilson,  9  VVall. 

machc,    i    Sw.  cl  Tr.  557,  559;   Shaw  r.  (U.S.)  108,  124;  Duntze  r.  Levett,  Fcrg. 

Gould,  L.  R.  3  H.  L.  55,  96.  Eccl.  63 ;  s.  c,  \  Eng.  Eccl.  j6o,  379;  WH- 

Stcond^^ln  which  having  had  his  home,  son  v.  Wilson,  L.  R.  2  P.  &  D.'435,  442. 

he  continues  to  reside,  though  no  longer  Compare  Edwards  v.  Green,  9  La.  An. 

retaining  an  intention  of  making  such  place  317,  318;  Col vin  r.  Reed,  55  Pa.  St.  375, 

his  fature  residence  or  home.    See  cases  380.     See,  also,  Rev.  Stats,  of  Ark.  1074, 

aboTC  ated,  and  State  v.  Frest,  4  Harr.  §  2201;  Colo.   18771  §  919;  Corn.  187^ 
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of  action  arose,  in  a  State  where  it  is  not  a  cause  for  a  di^ 
vorce.* 

(/)  Domicile  of  Parties  at  Time  Offeiue  committed,  -^T)\t  dom- 
icile of  the  parties  at  the  time  the  offence  was  committed,  or  the 
cause  of  action  arose,  is  immaterial,  unless  otherwise  providecf  by 
statute.* 

{g)  Place  of  Celebration  of  Marriage,  —  Since  the  lex  fori  and 
not  the  lex  loci  contractus  governs  in  all  divorce  proceedings,  it  is 
immaterial  where  the  marriage  was  celebrated.' 

(A)  Defendant  must  be  personally  served,  —  In  order  to  render  a 
foreign  decree  of  divorce  valid  and  binding,  the  defendant  must  be 
personally  served  with  process  within  the  jurisdiction  of  the  court.* 

§4;  ni.  i88o»  p.  423;  I  La.  Civ.  Code,  Maguire  v,  Maguire,  7  Dana  (Ky.),  181, 

1875,  §  M^f  Ma.  1878,  art.  5r,  §  141,  p.  187;  Garner  v.  Garner,  56  Md.  127,128; 

480;  Mass.  1881,  p.  813 ;  Mo.  1879,  §  217.  Hunt  v.  Hunt,  72  N.  Y.  217,  234;  s.  c  28 

1  Harrison  r.  Harrison,   lo  Ala.  499;  Am.  Rep.  129;  People  v.  Baxter,  76  N.  Y. 

Tolen  V,  Tolen,  2  Blackf.  (Ind.)  407,  411 ;  78,  83,  84;  s.  c,  32  Am.  R.  274;  Barber  v. 

Stokes  V,  Stokes,  i  Mo.  320;  Hubbell  v.  Root,  10  Mass.  260,  264;  Colvin  v.  Reed, 

HubbeU,  3  Wis>  662,  664;  Shaw  r.  Attor-  5?  Pa.  St.  (5  P.  F.  Smith)  375;  Turner  v, 

ney-Generai,  L.  R.  2  P.  ft  D.  156,  161;  Turner,  44  Ala.  417;    Commonwealth  v. 

Niboyet  v,  Niboyet,  L.  R.   4  P.   Div.  i.  Blood,  97  Mass.  5301  Borden  v.  Fitch,  15 

Compare  Edwards  v.  Green,  o  La.  An.  317,  Johns.  (N.  Y.)  121 ;  Vischer  v.  Vischcr,  12 

318;  Duke  V.  Fulmer,  5  Rich.  (N.  C.)  Eq.  Barb.  (N.  Y.)  640;  McGiffert  v.  McGiffert. 

121,  125;  Hare  v.  Hare,  10  Tex.  355,  357.  31  Barb.  (N.  Y.)  70;  Hoffman  v.  Hoffman, 

S  See  Thonibson  v.  State,  28  Ala.  12,  «  Barb.  (N.  Y.)  269;  Kem>.  Kerr,  41  K 

16;  Tolen  V,  Tolen,  2  Blackf.  (Ind.)  407,  Y.  272;  Holm^  v.  Holmes,  57  Barb.  (N. 

411;  Becket  v,  Becket,  17  B.  Mon.  (Ky.)  Y.)  305;  Irby  t^.  Wilson,  i  Dev.&Bat.  £a- 

370,  374;  Barber  v.  Root,  10  Mass.  200,  (N.  C.)   568;    State  v.  Schlachter,  Phill. 

264;  Hopkins  v,  Hopkins,  35  N.  H.  474,  (N.^  C.)    520;    Hood  v.   Hood,  11  Allen 

475;  Clark  V,  Clark,  8  N.  H.  21,  22 ;  Pros*  (Mass.),  196;  Harding  v,  Alden,  9  Green!. 

ser  ».  Warner,  4;^  Vt.  667,  671  j  Shafer  v,  (Me.)  140. 

Bushnell,  24  Wis.  372,  376;  Gleason  v.  Some  of  the  States  provide  by  statute 
Gleason,  4  Wis.  64,  65;  Hubbell  v.  Hub-  for  service  by  publication,  when  the  where- 
bell,  3  Wis.  662,  664.  Compare  Dorsey  v.  abouts  of  the  defendant  is  unknown,  or 
Dorsey,  7  Watts  (Pa.),  350 ;  affd.  McDer-  personal  service  is  impossible.  See  Mans- 
mott's  Appeal,  8  Watts  &  S.  (Pa.)  256;  field  v.  Mclntyre,  10  Ohio,  27;  Tolen  v. 
Bishop  t/.  Bishop,  30  Pa.  (6  Casey)  416;  Tolen,  2  Blackl.  (Ind.)  407;  Hull  v.  Hull, 
Leith  V,  Leith,  39  N.  H.  20;  Edwards  v,  2  Strob.  (S.  C.)  Eo.  174;  Coopers.  Coop- 
Green,  9  La.  An.  317;  Harman  v.  Har-  er,  7  Ohio,  pt.  2,  238 ;  Harrison  s^.  Harrison, 
man,  i  Cal.  215,  216;  Duke  z/.<  Fulmer,  c  19  Ala.  499;  Gleason  v.  Gleason,  4  \Vis 
Rich.  (S.  C.)  Eq.  121,  125;  Lolley  v.  Lof  64;  Hubbell  v.  Hubbell,  3  Wis.  662; 
ley,  2  Clark  &  Finn.  568.  Thompson  r.  State,  28  Ala.  12;  McFar- 

8  See  Cheever  v,  Wilson,  9  Wall.  (U.  land  v.  McFarland,  40  Ind.  45S;  Hare  r. 

S.)  123;  Standridge  v.  Standridge,  31  Ga.  Hare,  10  Tex.  355«  357  ;  Shaw  a  Attorney- 

22;i;  White  v.  White,  5  N.  H.  476;  State  General,  L.  Ri  2  P.  &  D.  156^  161.    .See, 

V.  Fry,  4  Mo.  120;   Dorsey  v.  Dorsey,  7  also.  Rev.  Stats.  Ind.  1881,  §  1034;  Kan. 

Watts  (Pa.),  ^9 ;  Tolen /^.  Tolen,  2  Blackf.  1881,  §8  3599,  4180;  Minn.  1878,0.  626; 

(Ind.)  407;  Harteau  v.  Harteau,  14  Pick.  Nev.  1873,  §  216;  Ohio,  1880,  §  5695;  R. 

(Mass.)  181 ;  Thompson  v.  State,  28  Ala.  I.  1882,  p.  428. 

12,  16;  Barber  z^.  Root,  10  Mass.  260,  264;  It  seems  that  where  both    parties  are 

Clark  9.  Clark,  8  N.  H.  21,  22;  Hubbell  domiciled  in  the  same  State,  the  court  has 

».  Hubbell,  3  Wis.  662,  664;    Shafer  v.  jurisdiction  to  render  a  decree  of  divorce 

Bushnell,   24  Wis.   372,   376 ;    Harvey  v.  without  actual  service  of  process  upon  the 

Farnie,  L.   R.   5  P.   D.   r53;    Wilson  v.  defendant.    See  Barber  v.  Root,  10  Mass. 

Wilson,  L.  R.  2  P.  &  D.  43^,  442.     Com-  "«6o,  264.   Where  the  plaintiff  only  is  domi- 

pare  Duke  v.  Fulmer,  5  Rich.  (S.  C.)  Eq.  ciled  in  the  State,  the  jurisdiction  of  the 

121,  125;  Harman  v.  Harman,  i  Cal.  21^,  court  extends  only  to  dissolve  the  marriage 

216;  Lolley  V.  Lolley,  2  Clark  &  Finn.  560.  as  to  such  an  one.    See  Gould  v.  Crow,  c 

4  Sec  Grossman  v.  Grossman,  33  Ala.  Mo.  200,  204 ;  People  ».  Baker,  76  N.  i  • 

486,  487 ;  Parish  ?a  Parish,  32  Ga.  653,  655 ;  78 ;  s c,  32  Am.  Rep.  274 ;  Cook  v.  Cook, 
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It  has  long  been  the  law  in  New  York  and  other  States,  that  a 
divorce  is  void  there  when  obtained  in  another  State  by  a  resident 
thereof  according  to  its  own  laws,  against  a  resident  of  New  York 
who  has  neither  appeared  nor  had  due  personal  service  of  process 
upon  him.^ 

(0  Appearance.  —  Voluntary  appearance  in  the  suit  gives  the 
court  jurisdiction  to  pass  upon  the  cause,  and  renders  the  decree 
binding  elsewhere.* 


c6  Wis.  195;  s.  c^  43  Am.  Rep.  706;  14  N.   obtained  a  divorce  apon  service  by  publi- 
W.  Rep.  31,  44^1.  cation,   constructive   service    being   made 

When  the  defendant  is  not  personally   sufficient  under  the  Ohio  law.    On  a  suit 


served  with  process,  and  does  not  volun-  brought  in   New  York  to  annul  a  subse- 

tarily  appear,  any  decree  will  be  invalid  quent  marriage  of  one  of  the  parties>  it 

against  him  for  costs.    See  Lytle  v.  Lytle,  was  held  that  the  New  York  courts  would 

40  Ind.  200,  202,  or  alimony.    See  Turner  not  recognize  the  Ohio  divorce  as  valid, 

f.  Turner,  44  Ala.  437,  450;  Thompson  v.  O'Dea  v.  O'Dea,  loi   N.  Y.  23.    And  a 

State,  28  Ala.  12,  17 ;  Sanford  v,  Sanford,  judgment  of  divorce  granted  in  Michigan 

5  Day  (Conn.),  353,  358 ;  Beard  v.  Beard,  to  a  husband,  from  a  wife  resident  in  Wis- 
31  Ind.  321,  323;  Madden  v.  Fielding,  19  consin,  without  personal  service  or  appear- 
La.  An.  50^  5o(S;  Ellison  v.  Martin,  53  ance,  or  her  knowledge  of  the  proceedings. 
Mo.  57^  570 ;  Gould  v.  Crow,  57  Mo.  200,  the  alleged  cause  of  action  being  false,  is 
a04 ;  Leitn  v.  Leith,  39  N.  H.  20, 39;  Jack-  no  bar  to  an  action  by  her  for  a  divorce  m 
son  V.  Jackson,  i  Johns.  (N.  Y.)  424;  Pros-  Wisconsin,  although  the  statute  of  Michi- 
ser  V,  Warner,  47  Vt  667,  670,  673.  And  gan  made  jurisdiction  .solely  dependent 
a  decree  prohibiting  such  unserved  and  upon  the  residence  there  of  the  complain- 
non-appearing  defendant  from  marrying  ant.  Cook  v.  Cook,  j6  Wis.  I95;s.  c,  43 
again  will  be  invalid.  See  Gamer  r.  Gar-  Am.  Rep.  706;  14  N.  W.  Rep.  ^3,  443. 
ner,  56  Md.  127,  128,  129.  And  a  decree  of  divorce  rendered  in  Wis- 

It  has  been  said  that  **  the  injured  party  consin  on  service  by  publication  is  ineffect- 

most  seek  redress  in  the  forum  of  the  de-  ual  to  award  the  custody  of  minor  children 

fendant,  except  where  the  defendant  has  re-  resident  in  Iowa.    Kline  v.  Kline,  57  Iowa, 

moved  from  what  was  before  the  common  386;  s.  c,  42  Am.  Rep.  47. 

domicile  of  both.**    Reel  v.  Elder,  62  Pa.  8  Garner  v.  Gamer,  56  Md.   127,  128; 

St.  (12  P.  F.  Smith)  315.    See  also  Gray  Gould  r.  Crow,  57  Mo.  200,  202;  People  v. 

tr.  Hawes,  8  Cal.  565!                        '  Baker,  76  N.  Y.  78,  83,  84 ;  s.  c,  32  Am. 

1  Sec  People  v.  Baker,  76  N.  Y.  78 ;  s.  Rep.  274 ;  Kinnier  v.  Kinnier,  45  N.  Y. 
c,  72  Am.  R.  274;  Borden  v.  Fitch,  15  535,  539;  s.  c,  58  Barb.  (N.  Y.)  424; 
John.  (N.  Y.)  121;  Bradshawt/.  Heath,  13  Cheever  v.  Wilson,  9  Wall.  (U.  S.)  108, 
wend.  (N.  Y.)  407 ;  Vischer  v.  Vischer,  1 2  no,  iii,  124.  Thus  where  A.,  of  New 
Barb.  (N.  Y.)  640;  Kerr  r.  Kerr,  41  N.  Y.  York,  brought  in  a  New  York  court  a 
272;  Hoffman  v.  Hoffman,  46  N.  Y.  30;  divorce  suit  against  his  wife,  a  resident  of 
^'  ^-»  55  I^i'b.  (N.  Y.)  269;  Kilbum  v.  Texas,  and  she  brought  a  similar  suit 
Woodworth,  5  Johns.  (N.  Y.)  37 ;  Shum-  against  him  in  a  Texas  court,  and  he  de- 
way  V.  Stillman,  4  Cow.  (N.  Y.)  292;  s.  c,  fended,  contesting  the  jurisdiction  of  the 

6  Wend.  (N.  Y.)  447 ;  Ferguson  v.  Craw-  Texas  court,  and  on  the  merits,  and  she 
ford,  70  N.  Y.  253 ;  Kinnier  v»  Kinnier,  45  prevailed,  the  New  York  court  held  that 
N.  Y.  535;  Hunt  V,  Hunt,  72  N.  Y.  217;  her  decree  was  a  bar  to  the  further  main- 
s.  c,  20  Am.  Rep.  129;  McSiffertz/.  McGif-  tenance  of  his  suit,  without  regard  to 
fert,  31  Barb.  (N.  Y.)  69;  s.  c,  17  How.  whether  the  Texas  court  had  or  had  not 
(N.  Y.)  Pr.  18;  Holmes  r.  Holmes,  4  Lans.  jurisdiction  of  his  person.  Tones  v.  Jones, 
(N.  Y.)  388;  reversing  s.  c,  57  Barb.  (N.  j6  Hun  (N.  Y.),  414.  Ana  where  a  hus- 
Y.)  305 ;  People  v,  McCraney,  6  Park  (N.  band  obtained  a  decree  of  divorce  in  Maine, 
Y.),  Cr.  49.    Compare  Cheever  v.  Wilson,  his   wife    aj>pearing,  subsequently,  for   a 

?Wa]l.  (U.  S.)  108;  Kline  v,  Kline,  57  pecuniary  consideration,  executed  a  release, 

owa,  386 ;  s.  c.,  42   Am.   Rep.  47 ;   Van  discharging  all  claims  against  him  and  his 

Storch  V,  Griffin,  71  Pa.  St.  240;   P1att*s  estate,  the  release  reciting  the  decree;  it 

Appeal,  80  Pa.  St.  501 ;  Cook  v.  Cook,  56  was  held  that  the  wife  could  not,  upon  her 

Wis.  195;  s.  c  43  Am.  Rep.  706;  14  N.  libel  in  Massachusetts,  impeach  the  decree 

W.  Rep.  33,  443.  of  the  Maine  court  for  want  of  jurisdiction, 

Thus,  where  A.  and  his  wife  lived  in  New  without  showing  that  the  husband  went  to 

York  until  his  wife  deserted  him  and  went  Maine  for  the    purpose    of    procuring  a 

to   Canada,  he  going  to  Ohio,  where  he  divorce  in  violation  of  the  Massachusetts 
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y.  Form  of  Proceedings  in.  —  To  give  a  foreign  divorce  validity 
and  force  outside  of  the  jurisdiction  where  decreed,  the  proceed- 
ings must  have  been  conducted  according  to  the  rules  of  interna- 
tional law  prescribed  as  to  foreign  judgments.^ 

k.  Collusion  in  Divorce  Proceedings.  —  All  judgments  in  divorce 
are  avoided  by  collusion,  even  in  the  jurisdiction  where  they  were 
rendered,  when  the  collusion  is  established.* 

/.  Fraud  in  procuring  Divorce.  —  It  is  a  well-recognized  and  well- 
established  principle  of  law  that  fraud  vitiates  every  thing  it  enters 
into  ;  *  and  fraud  vitiates  a  decree  of  divorce  rendered  in  another 
State,^  unless  the  same  question  of  fraud  has  been  tried  in  the 

laws  (Gen.  Stat.  ch.  107,  §  54).    Loud  v.  t/.  Gechter,  51   Md.   187,  189;   Sewall  v. 

Loud,  i2oMass.  14.  Sewall,  122  Mass.  156,  i6f ;  Edson  v.  Ed- 

And  where  a  wife  appeared  by  counsel  son,  xo8  Mass.  59O)   596,  597;  People  v. 

In  a  divorce  suit  in  Indiana,  and  received  Dawel],25Mich.247,25p,265;True9.Tnie, 

alimony  in    pursuance   of   the  decree  of  6  Minn.  458,  465,  466 ;  Younff  v.  Young,  17 

divorce,  she  will  be  stopped  subsequently  Minn.  181,  185;  Gould  v.  Crow,  J7  mo. 

to  impeach  the  divorce  in  another  State,  on  200,  20^;  Adams  v,  Adams,  u  N.  H.  jS8, 

the  ground  that  it  was  obtained  by  fraud.  597,  398;  Hunt  v.  Hunt,  72  N.  Y.  217,225- 

Kirrigan  v.  Kirrigan,  2  McC.  (N.  J.)  146.  229;  s.  c,  28  Am.  Rep.  129;   Borden  v, 

1  No  judgpient  has  extra-territorial  force  Fitch,   15  Johns.  (N.  Y.)    121,   141,  143; 

unless  pronounced  by  a  court  of  competent  Boyd's  Appeal,  38.  Pa.  St.  241,  245;  Allen 

jurisdiction,  acting  in  conformity  with  the  v,  Maclellan,   12   Pa.  St.  ^28,  331,  332; 

principles  of  international  law.    See  Bis-  Crouch  v.  Crouch,  30  Wis.  067,  609,  670. 
choff  V.  Wethered,  9  Wall.  (U.  S.)  812;       Thus,  a  divorce  obtained  by  fraud  in  an- 

Mills  V,  Duryee,  7  Cr.  (U.  S.)  481 ;  Teuton  other  State  is  void  in  the  District  of  Co- 

V,  Garlick,  8  Johns.  (N.  Y.)  194 ;  Borden  v,  lumbia,  the  parties  to  the  marriaee  residing 

Fitch,  15  Johns.  (N.  Y.),  121;  DeWitt  v.  there.    Strait  z/.  Strait,  3  McAr.  p.  C.)  415. 

Burnett,3Barb.(N.Y.)90;  Bissellz/.Briggs,  The  Michigan  courts  will  not  recognize  a 

9  Mass.  462 ;  Mowry  v.  Chase,  100  Mass.  decree  of  divorce  rendered  in  another  State, 

79;  Shaw  z/.  Gould,  L.  R.  3  H.  L.  55;  Per-  the    libellant    having  left  Michigan,  and 

guson  V.  Mahon,  3  Per.  &  Da  v.  143;  s.  c,  remained  for  a  vear  m  the  other  State  for 

II  Ad.  &  £1.  170;  Buchanan  v,  Kucker,  the  purpose    ot    obtaining    such  divorce. 

9  East,  192 ;  Smith  v,  NicoUs,  5  Bing.  N.  C.  Reea  v.  Reed,  52  Mich.  117;  s.  c,  50  Am. 

208 ;  Douglas  v.  Forrest,  4  Bing.  686;  Don  Rep.  247.  And  the  New  York  courts  refuse 

V,  Lippmann,  5  Clark  &  Finn.  1,21;  Crans-  to  give  effect  to  a  decree  of  divorce  obtained 

town  V,  Johnston,  3  Ves.  170;  Cavan  v,  by  a  wife  in  another  State  for  a  cause  not 

Stewart,  i  Stark.  525;  Becquet  v,  McCarthy,  there  allowed,  she  having  been  married  and 


2  Barn.  &  Ad.  9CI ;  Simpson  v,  Fogo,  i  j.  domiciled  in  that  State,  and  having  obtained 
&  H.  18 ;  s.  c,  I  rl.  &  M.  195 ;  9  Jur.  (N.  S.)  such  divorce  in  fraud  of  its  laws.  Jackson 
403  i  Schilby  v.  Westenholz,  L.  R.  6  Q.  B.   v.  Jackson,  i  Johns.  (N.  Y.)  424 ;  Pawling 


15c;  s.  c,  40  L.  J.  (Q.  B.)  73;  24  Xl  T.  z/.  Bird's  Ex'rs,  13  Johns.  (N.Y.)  192.  Com- 

(N.  S.)   93;    Lawrence's    Wheaton,  291  pare  Kinnier  v.  Rinnier,  41;  N.  Y.  5J^; 

Whart.,  Confl.  L.  §  231;  Story,  Confl.  L.  s.c.,  53  Barb.  (N.  Y.)  458;  58  Barb.  (N.  Y.) 

§546,  p.  688;  Boullenois,  obs.  i,  p.  610;  424. 

Wachter,  i.  p.  308 ;  Bar,  Priv.  In.tern.  L.       A  divorce  granted  in  another  State,  in 

§  I2C  and  n.  14;  Foelix,  Nos  321,  327.  favor  of  the  hiasband,  temporarily  residing 

8  Hanover   v.  Turner,   14    Mass.  227 ;  there,  dissolving  a  marriage  contracted  in 

Kirrigan  v.  Kirrigan,  2  McC.  (N.  J.)  146;  New  York,  on  substituted  service  on  the 

Jackson  v,  Jackson,  i  Johns.  (N.  Y.)  424.  wife  residing  in  New  York,  and  for  an 

8  See  Fraud.  .  alleged  cause  which  did  not  exist  in  fact, 

4  See  Thompson  v.  State,  28  Ala.  13, 18,  was  held  invalid  as  against  her.    Mellen  v. 

21 ;  Ex  parte  Smith,  34  Ala.  4^5 ;  Toten  v.  Mellen,  10  Abb,  (N.  Y.)  N.  C.  329.    And 

Tolen,  2  Blackf.  (Ind.)  407, 409 ;  Whitcomb  if,  after  a  decree  for  a  divorce  a  mems  et 

V,  Whitcomb,  46  Iowa,  437,  444;  Rush  v,  thoroy  and  for  alimony,  made  in 'one  State, 

Rush,  46  Iowa,  648, 649;  Graves  z'.  Graves,  the  defendant,  without  disclosing  the  fact 

36  Iowa,  310;  Comstock  t/.  Adams,  23  Kan.  of  such  a  decree,  obtains  a  decree  for  a 

513,  523;  Litowich  V.  Litowich,  19  Kan.  divorce  a  vinculo^  in  a  court  of  another 

451,  454;   Harding  v.  Alden,  9  Me.  140,  State,  he  is  not  thereby  released  from  his 

151;  Holmes  v.  Holmes,  6^  Me.  420,  426;  liability  for  the  payment  of  alimony.  Barber 

liord  V,  Lord,  66  Me.  265,  260, 270;  Gechter  v.  Barber,  21  How.  (U.  S.)  5^ 
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case,*  Thus,  a  foreign  divorce  will  be  void  where  the  court  pro- 
cured jurisdiction  bv  a  fraudulent  affidavit  *  or  by  fraudulept  resi- 
dence,' or  where  false  charges  are  set  out  and  a  fraudulent  case 
made,^  and  the  proceedings  concealed  from  the  other  party.^ 

However,  if  the  jurisdiction  is  unquestioned,  the  parties  to  the 
suit  cannot  collaterally  impeach  a  decree  of  divorce  for  fraud  or 
collusion.* 

11.  Bankrapt  and  luolveiit  Lawi.-^i.  Where  the  Parties  are 
ALL  Subjects  of  the  State  in  which  the  'Assignment  is  made. 
—  As  against  citizens  of  other  States,  and  especially  as  against 
citizens  where  the  assignment  was  made,  an  assignment  valid  by 
the  laws  of  the  State  in  which  it  is  made,  is  valid  everywhere,'' 

The  New  Hampshire  law  (1881,  ch.  44),  be  set  aside  on  the  eround  of  fraud.    Yo\ 

to  prevent  fraudulent  divorces,  does  not  som  v,  Folsom,  55  N.  H.  78,  80. 

enlarge  the  jurisdiction  of  the  court.    Kim-  6  Plummer  v,  Plummer,  37  Miss.  i8q, 

IxUI  V.  KimDall,  63  N.  H.  598.  201 ;  Adams  v,  Adams,  51  N.  H.  388,  39^ 

1  Folsom  V.  Folsom,  s^  N.  H.  78,  82 ;  But  it  seems  that  strangers  to  the  divorce 

Adams  v.  Adams,  51  N.  H.  388,  397,  398.  suit  may  (see  Carpentier  v.  Oakland,  30 

8  See  Holmes  v.  Holmes,  63  Me.  420,  Cal^  439) ;  although,  on  principle,  such  third 

424.  party  cannot  apply  directly  to  have  a  void- 

8  See  Grossman  r.  Grossman,  33  Ala.  able  decree  of  aivorce  avoided.    See  Wal« 

486,  487 ;  People  v.  Peralta,  4  Gal.  175, 176;  ton  v,  Walton,  80  N.  G.  26,  30;  Atkinson 

State  V,  Frest,  4  Harr.  (Del.)  558;  Strait  v  v,  Allen,  12  Vt.  619,  624. 

Strait,  3  McAr.  (D.  G.)  415,  417;  Way  v.  7  Greene  i/.  Sprague  Manuf.  Go.,  52  Gonn. 

Way,  ^  III.  406,  414;  Powell  v,  Powell,  51  330;  Train  v.  Kendall,  137  Mass.  166;  In 

Ind.  513,  516;  Maxwell  r.  Maxwell,  53  Ind.  r^Waite,99N.  Y.  433;  Faulkner  v.  riyman, 

16^  164;  Hoodf/.  State,  56  Ind.  263,  270;  142  Mass.  53;  s.  c,  2  N.  £ng.  Rep.  181; 

rlinds  V.  Hinds,  i  Iowa,  36,  39,  40;  Whit-  Ockerman  v.  Gross,  54  N.  Y.  29;  s.  c,  40 

comb  V,  Whitcomb,  46  Iowa,  437,  443;  Barb.  (N.  Y.)  465;  Moore  v.  Willett,  35 

Smith  V.  Smith,  4  Greene  (Iowa),  266,  271 ;  Barb.  (N.  Y.)  663;  Smith's  Appeal,  104  I^ 

Warren  v.  Thomaston,  43  Me.  406,  418-  St.  381  ;  Zuppann  v,  Bauer,  17  Mo.  App. 

420;  Galef  z'.  Galef,  54  Me.  ^65,  ^66;  Sewall  678;  Gaskie  v.  Webster,  2  Wall.  Jr.  G.  G. 


V.  Sewall,  122  Mass.  156,  162  j  Hairston  v,    131 ;  Lamb  z/.  Fries,  2  Pa.  St.  83;  Holmes 
Hairston,  27  Miss.  714,  718,  719;  Kruse   r.  Remsei»,  4  John.Gh.  (N.  Y.)  400;  Hoytr. 


Rep.  (13  Hun)  414,  4x7 ;  Broadman  v,  Ives,  20  Fed.  Rep.  894 ;  In  re  Paige  &  Sex- 
House,  18  Wend.  (N.  Y.)  512;  In  re  smith  Lumber  Co.,  31  Minn.  136;  Van 
Wrigley,  8  Wend.  (N.  Y.)  134, 139;  State  v,    Wfhkle  v,  Armstrong,  41  N.  J.  Eq.  402 ;  s.  c. 


3  H.  L.  55, 87  ;  Dolphin  v,  Robins,  7  H.  L.  A  voluntary  assignment   for  creditors. 

Gas.  J90.  valid  at  the  assignor's  domicile,  will  pass 

4  Graves  p.  Graves,  ^6  Iowa,  310;  Baker  title  to  his  personal  estate  wherever  situ- 

V,  Baker  21  Hun  (N.  V.),  179,  189.  ated.    Smith*s  Appeal,  104  Pa.  St.  381 ; 

6  Whitcomb  v,  Whitcomb,  46  Iowa,  4j7t  Holmes  v,  Renisen,  4  Johns.  Gh.  (N.  Y.) 

444;   Doughty  V.' Doughty,  27  N.  J.  Eq.  460;    Hooper    v,  Tuckerman,    3    Sandf. 

3*5»  3^5?  Grouch  v.  Crouch,  30  Wis.  667,  (N.  Y.)  311.    It  has  been  held  in  New 

670.  York  that  an  assignment  by  the  receiver 

It  seems,  however,  that  where  the  de-  of  a  foreign  insolvent  corporation  of  its 

fendant  has  been  heard  (see  Folsom  v,  chases  in  action  in  that  State  passes  a  good 

Folsom,  ^5  N.  H.  78,  80,  81),  or  duly  sum-  title  to  the  same  as  against  the  debtors  by 

moned,  though  by  publication  (see  Harri-  whom  they  are  owing.    Hoyt  v,  Thompson, 

son  V,  Harrison,   19  Ala.  499,  509,  510;  5  N.  Y.  320;  overruling  s.  c,  3  Sandf. 

Parish  v.  Parish,  9  Ohio  St.  534,  538,  540,  (N.  Y.)  416.    And  in  Massachusetts  it  has 

where  the  service  was  not  procured  by  been  held  that  an  assignment  is  not  void  as 

penury;  Lord  v.  Lord,  66  Me.  265,  260,  against  an  attachment,  Mcause  it  gives  pref- 

270!),  the  decree  of  a  foreign  court  cannot  crences.    Train  v,  Kendall,  137  Mass.  366^ 
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so  far  as  it  deals  with  personalty/  even  by  the  courts  of  a  State 

the  law  of  which  makes  such  an  assignment  fraudulent  in  that  it 
delays  creditors.*     And  where  such  assignment  does  not  conflict 

While  the  title  of  foreign  assignees  in  his  wife  as  creditor.  It  was  held  that  the 
bankruptcy  will  not  be  recognized  in  New  Tennessee  courts  would  respect  the  prefer 
York  solely  by  virtue  of  the  foreign  statute,  ence  on  the  principles  of  inter-State  corn- 
it  will  be  recognized  and  enforced  where  it  ity.  Columbia  Bank  v.  Walker,  14  Lea 
can  be  done  without  prejudice  to  creditors  (Tenn.),  299.  It  is  the  general  practice 
pursuing  their  remedies  under  New  York  among  nations  to  ^ive  effect  to  the  title  of 
statutes.  In  re  Waile,  99.  N.  Y.  431;  foreign  assignees  \\\  bankruptcy.  Bird  i'. 
overruling,  Mosselman  v.  Caen,  ^  Barb.  Caritat,  2  Johns.  (N.  Y.)  542 ;  Holmes  v. 
(N.  Y.)  06.  But  a  voluntary  assignment  Remsen,  4  Johns.  Ch.  (N.  Y.)  46a 
made  in  New  York,  and  valid  there,  has  The  statutes  of  a  foreign  State  can  in  no 
been  held  not  to  be  valid  in  Massachusetts  case  have  any  force  or  effect  in  another  Stale 
against  an  attachment,  if  such  assignment  ex  propria  vigore ;  hence  it  has  been  held 
is  one  which,  were  it  made  between  citizens  in  New  York  that  the  statutory  title  of 
of  that  State,  it  would  be  inoperative  for  foreign  assignees  in  bankruptcy  can  have 
^ant  of  comoliance  with  lec;al  requisition,  no  recognition  solely  by  virtue  of  the  for- 
Faulkner  v.  Hyman,  142  Mass.  53;  s.  c,  eign  statflte.  But  comity  of  nations  al- 
2  N.  Eng.  Rep.  181.  lows  effect  to  such  titles  when  they  can  be 

It  has  been  said  that  the  insolvent  laws  recognized  and  enforced  without  prejudice 

of  a  State  do  not  by  their  declaratory  force  to  the  rights  of  creditors  pursuing  their 

solely,  without    any  other   investiture  of  rights  under  the  State  statutes,  and  when 

title,    the    possession    remaining    in    the  they  are  not  in  conflict  with  the  laws  or 

debtor,  remove  the  property  of  the  debtor  public  policy  of  the  State.     Waiters  Ac- 

be)rond  the  reach  of  a  creditor  who  is  a  counting,  99  N.  Y.  433 ;  s.  c^  i  Cent.  Rep. 

resident  of  another  State,  and  who  pro-  15;  2  N.  £.  Rep.  440. 

ceeds  in  the  circuit  court.    Ogden  v,  Saun-  1  But  the  bankrupt  law  of   a  foreign 

ders,  12  Wheat.  (U.  S.)  213;  Baldwin  v.  country  cannot  of  itself  operate  as  a  legal 

Hale,  I  Wall.  (U.  S.)  22j  ;  Towne  v.  Smith,  transfer  of  property  in  this  country.    Har- 

1  Woodb.  &  M.  (U.  S.)  136;  Oilman  v,  rison  v.  Sterry,  5  Cr.  (U.  S.)  289;  Ogden 

Lockwood,  4  Wall.  (U.  S.)  411;  Missis-  z^.  Saunders,  12  vVheat  (U.  S.)  213.    The 

sippi  Mills  Co.  V,  Ranlett,  19  Fed.  Rep.  bankruptcy  court  has  no  jurisdiction  over 

191.  prof>erty  of  the  bankrupt  in  foreign  coun- 

The  Canada  Southern    Railway   Com-  tries,  and  cannot  compel  an  assignment 

pany,    a   Canadian    corporation,    became  thereof  by  him.     Phelps  cr.  McDonald,  a 

embarrassed.     The  Canadian  Parliament  McAr.  (D.  C.)375;  s.  c,  16  Bankr.  Reg. 

passed  an  "arrangement  act,"  patterned  217. 

upon  similar  English  and  Canadian  acts.  "    8  Greene  v.  Sprague    Manuf.    Co.,  52 

These  acts  partake  partly  of  the  nature  of  a  Conn.  330 ;  Caskie  v,  Webster,  2  Wall.  Jr. 

re-organization  after  foreclosure,  and  part-  C.  C.  131. 

ly  of  the  nat4ire  of  proceedings  in  bank-  Thus,  a  general  assignment  for  the  bene- 

ruptcy.    The  act  in  question,  without  pro-  fit  of  creditors  will  carry  personal  proper- 

viding    for  notice  or  hearing,  sought  to  ty,  although  situated  in  a  State  whose  laws 

conclude  the  rights  of  bondholders.    The  would  not  permit  the  assignment  if  it  had 

Canadian  parliament  is  not  restricted  from  been  made  therein.    Livermore  v.  Jenckes, 

enacting  laws  impairing  the  obligation  of  21  How.  (U.  S.)  126. 

contracts.      The  court  held  that  the   act  Foreign  assignments  for  the  benefit  of 

was  clearly  binding  upon  Canadian  bond-  creditors  are  valid  in  Minnesota,  though 

holders,  and  that,  tne  corporation  being  a  not  made  in  conformity  to  Minnesota  stat- 

Canada  corporation,  and  the  scheme  par-  utes.    In  re  Paige  &  Sexsmith  Lumber  Co., 

taking  so  largely  of    an  adjudication  in  31  Minn.  136. 

bankruptcy,  it  should  be  deemed  binding  An  assignment  made  in  another  State 
upon  bondholders  within  the  United  States  for  the  equal  benefit  of  all  creditors  of  the 
as  well.  Canada  Southern  Ry.  Co.  v,  Geb-  assignor  is  operative  on  property  in  Mis- 
hard,  109  U.  S.  527.  souri ;  and  this  is  so,  although  the  courts 

Under  the    Alabama    law  a    woman's  of  such  other  State  would  not  give  a  simi- 

property  is  her  own,  and  not  liable  for  lar  effect  to  an  assignment  made  in  Mis- 

her  husband's  debts.    A  man  there  con-  souri.  Zuppann  v.  Bauer,  17  Mo.  App.678. 

verted  his  wife's    property  into    money.  The  title  acquired  by  an  assignee  for  the 

thereby  becoming  her  debtor.    They  then  benefit  of  creditors,  although  good  as  to 

moved  to  Tennessee,  where  he  contracted  the  property  assigned,  is,  as  to  assets  in 

debts,  and  made  an  assignment  for  the  other  States,  whose  policy  is  not  to  recog- 

benefit  of*  creditors,  in  which  he  preferred  nize,  as  against  the  claims  of  creditors  of 
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with  the  law  of  the  place  where  the  personal  property  is  situated, 
operates  to  transfer  the  title  to  the  assignee  as  against  process 
in  favor  of  resident  creditors.* 

But  a  State  law  prescribing  the  effect  of  an  assignment  for  the 
benefit  of  creditors  can  have  no  effect  on  an  assignment  made  in 
another  State,  of  an  instrument-  executed  in  the  former ;  •  and 
where  questions  as  to  the  extra-territorial  property  arise  between 
foreign  assignees  and  foreign  creditors  domiciled  in  the  same  State, 
the  foreign  laws  to  which  such  parties  are  subject  will  be  upheld.^ 

The  validity  of  an  assignment  for  the  benefit  of  creditors  is 
governed  by  the  laws  of  the  State  of  the  debtor's  domicile,  though 
it  embraces  real  and  personal  property  situate  in  other  States.^ 

the  assignor  domiciled  therein,  the  validity  stances  to  a  |>art  of  his  creditors  in  prefer- 

of  general  assignments  with  preferences,  ence  to  others,  shall  be  for  the  benefit  of 

liable  to  be  defeated  by  attachment  sued  all  creditors,  can  have  no  effect  on  an  as- 

out  of  the  courts  of  such  other  States,  by  signment  made  in  another  State  of  an  in- 

creditors    domiciled    therein,    to    recover  stmment  executed  in  Ohio.      Dundas  v* 

their  debts  out  of  such  assets.    Kimball  v.  Bowler,  3  McL.  C.  C.  397. 

Lee,  40  N.  J.  Eq.  302 ;  s.  c,  4  Cent.  Rep.  8  Bentley  v,  Whittemore,  19  N.  J.  Eq- 


332.  462  ;  revg.  s.  c,  18  N.  J.  Eq.  366 ;  Abfa- 

It  is  said  to  be  the  understanding  of  the   ham  v,  Plestoro,  3  Wend.  (N.  Y.)  540;  s. 

commercial  world  that  the  bankrupt's  ef-    c,  i  Paise  Ch.  (N.  Y.)  236;  Sandersons. 


fects  should  follow  his  person,  and  be  dis-  Bradford,  10  N.  H.  260;   Hall  v.  Board- 

tributed  in  the  place  where  the  credit  was  man,  14  N.  H.  38 ;  Thurston  v,  Rosenfield, 

given,  and  payment  expected  according  to  42  Mo.  474 ;  Burlock  v.  Taylor,  16  Pick, 

the  laws  tnereof.    Holmes  v.  Remsen,  4  (Mass.)    335;    Moore   v,  Bonnell,  2  Vr. 

Johns.  Ch.  (N.  Y.)  460;  Hunter  v.  Potts,  4  (N.  J.)  90;   Whipple  v,  Thayer,  16  Pick. 

T.  R.  182,  192;   Sill  V,  Worswick,   i   H.  (Mass.)  25;   Burlock  v.  Taylor,  16  Pick. 

Black.  691,  693;   Philips  v.  Hunter,  2  H.  (Mass.)  335;  Martin  v.  Potter,  11  Gray 

Biack.  402,  405:  (Mass.),  37. 

1  Kelsladt  v,  Reily,  N.  Y.  Daily  Reg.,  Bishop  says  that  it  not  easy  to  say  how 

Aiw.  9^  1878,  Van  Brunt,  J.;   Moore  v.  far  this  doctrine  was  intended  to  be  affected 

WiTlett,  35  Barb.  (N.  Y.)  663;  Caskie  v,  by  the  decisions  in  Green  v.  Van  Buskirk, 

Webster,  2  Wall.  Jr.  C.  C.  131 ;  Speed  v.  7  W^H.  (U.  S.)  139.    And  Dr.  Wharton  dis- 

May,  17  Pa.  91 ;  Law  v,  Milis,  18  Pa.  St.  tinguishes   Green  v.  Van  Buskirk   upon 

185 ;  Bholen  v.  Cleveland,  5  Mason,  C.  C.  the  ground  of  the  positive  enactment  of  the 

174:  Hoyt  V.  Thompson's  £x*r,  ip  N.  Y.  State  of  Illinois  in  reference  to  the  record- 

207  i   Parsons  v.  Lyman,  20  N.  Y.   103 ;  ing  of  chattel  mortgages.    He  savs,  "  If  a 

Greene  v,  Mowry,  2  Bailey  (S.  C),  163 ;  State  provide  that  no  title  shall  pass  to 

Smith  V.  Chicago  &  N.  W.  R.R.  Co.,  23  property  within  its  borders  except  on  cer- 

Wis.  267  ;  Forws  v,  Scannell,  13  Cal.  242.  tain  conditions,  such  provisions  cannot  be 

However,  there  are  dedsions  which  seem  overridden  bv  any  foreign  law  which  par* 

to  place  foreign  voluntary  assignments  upon  ties  domicileaabroad  may  choose  to  in  ter- 

the  same  basis  with  foreign  bankrupt  as-  polate."    Whart.,  Confl.  L.  §  37i* 

signments.    Ingraham  v,  Geyer,  T3  Mass.  4.D'Ivernoisr.  Leavitt,23  Barb.  (N.  Y.) 


146;  Fox.  V.  Adams,  5  Greenl.  (Me.)  245*,  63;  Livermore  v.  Jenckes,  21  How.  (U.  S.) 

Borden  v,  Sumner,  4  Pick.  (Mass.)  265;  126;  Wickham  v.  Dillon,  2  West.  L.  Mo. 

Blake  v,  WiUiams,  6  Pick.  (Mass.)  286;  51  f. 

Fall  River  Iron  Works  Co.  v,  Croade,  15       Thus,  an  assignment  for  the  benefit  of 

Pick.  (Mass.)  11 ;  2  Kent's  Com.  407.  creditors,  executed  in  another  State,  valid 

Other  cases  hold  that   foreign  assign-  by  its  laws,  need  not  be  recorded  under  the 

ments  for  the  benefit  of  creditors  are  not  Pennsylvania  statute  in  order  to  be  operas 

to  be  recognized  as  against  claims  of  resi-  tive  in  that  State.    Speed  v.  May,  17  Pa. 

dents.    Van  Winkle  v,  Armstrong,  40  N.J.  St^i. 

Eq.  402;  s.  c,  4  Cent  Rep.  53;  Vamum  v,       Tht  validity  of  an  assignment  of  per 

Camp,  I  Gr.  (N.  J.)  326 ;  Moore  v.  Bonnell,  sonal  property  in  New  York  for  the  benefit 

2  Vr.  (N.  J.)  90.  of  creditors,  made  in  Virginia  by  citizens 

8  Dundas  v.  Bowler,  3  McL.  C.  C.  397.  of  Virginia  carrying  on  business  in  both 

The  law  of  Obio^  which  declares  that  an  States,  sisned  and  acknowledged  in  Vir- 

assignment  by  a  debtor  in  failing  circum-  ginia,  and  delivered  and  accepted  in  New 
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a.  Assignment  of  Real  Estate,  — The  validity  of  every  disposi- 
tion of  lands,  whether  the  disposition  be  absolute  or  qualified, 
whether  it  passes  an  estate  or  merely  imposes  a  charge,  depends 
exclusively  upon  the  municipal  law  of  the  country  or  State  in 
which  the  lands  arej  situate.* 

b,  Choses  in  Action,  —  Choses  in  action^  since  they  can  have  no 
locality,  are  said  to  follow  the  person,  and  pass  by  a  general  assign- 
ment, even  though  the  persons  owing  the  debts  are  foreign  to  the 
domicile  of  the  assignor.* 

r.  Property  in  Transitu  and  Ships  at  Sea.  —  It  is  a  familiar  prin- 
ciple that  property  at  sea,  or  in  transitu^  passes  by  any  valid  con- 
veyance made  by  the  owner.*  And  an  assignment  of  a  ship  on 
the  high  seas  passes  a  title  to  the  assignees,  if  the  assignment  is 
valid  at  the  place  where  it  is  made.* 

2.  Assignments  which  contravene  the  Law  of  the  Situs. 
—  It  IS  the  general  rule  that  voluntary  assignments  for  the  benefit 
of  creditors,  if  valid  according  to  the  laws  of  the  place  of  the 
domicile  of  the  assignor,  have  the  effect  to  pass  all  the  personal 
property  of  the  assignor,  wherever  situated,  unless  their  operation 

York,  is_  to   be  jletermined   by  the   law    23  Barb.  (N.  Y.)  6j  80;   Nicholson  v 

r  •       Z   • 


of  New  York.    Grady  v,  Bowe,  11  Daly  Leavitt,  4  Sandf.  (N.  Y.)  252,  276,  277.    It 

(N.  Y.),  2C9.  has  been  said  that  an  assignment  in  in- 

1  Nicholson  v,  Leavitt,  4  Sandf.  (N.  Y.)  solvency,  under  the  laws  of  another  State, 
2ViyTj(i%  Bonati  v,  Welsch,  24  N.  Y.  157;  passes  lands  in  Pennsylvania.  Lamb  v, 
STatter  v,  Carroll,  2  Sandf.  Ch.  (N.  Y.)  Fries,  2  Pa.  St.  83. 
C77 ;  Hutcheson  v,  Peshine,  i  C.  £.  Gr.  Under  the  West  Virginia  acts  1877,  ^' 
{N,  T.)  167;  McGoon  v.  Scales,  9  Wall.  114,  §  i,  non-residents  not  being  entitled  to 
(U.  S.)  23 ;  Osbom  v.  Adams,  18  Pick,  home  exemptions,  it  was  held  that  where 
(Mass  )  247 ;  Loving  v.  Pairo,  10  Iowa,  282 ;  a  resident  of  Virginia  was  declared  a  bank- 
Lucas  V.  Tucker,  17  Ind.  41;  Rogers  v,  rupt  by  a  United  States  district  court  sitting 
Allen,  3  Ohio,  488;  Nelson  v.  Bridgeport,  in  that  State,  he  was  not  entitled  to  a  home- 
8  Bosw.  (N.  Y.)  547;  Brodie  v.  Barrv,  2  stead  in  land  situated  in  West  Virginia  as 
Ves.  &  B.  i^i ;  Curtis  v,  Hutton,  14  ves.  against  his  crecUtors  there,  though  the  land 
537 ;  Birtwhistle  v.  Vardilt,  2  Clark  &  F.  had  been  so  set  apart  by  his  assignee  in 
571 ;  s.  Cn  9  Bligh,  32;  Harrison  v.  Harri-  Virginia,  and  confirmed  by  the  bankrupt 
son,  42  L.  f .  Ch.  495.  court  there.    Gibbs  v.  Logan,  22  W.  Va. 

**  It  is  of  no  consequence  where  the  in-  208. 

strument  containing  the  disposition  is  made  8  Guillander  v.  Howell,  35  N.  Y.  657 ; 

or  delivered,  nor  where  the  parties  reside,  s.  c,  6  Am.  L.  Reg.  (N.  S.)  522 ;  Caskte  v. 

since  in  all  cases  it  is  neither  the  tex  loci  Webster,  2  Wall.  Jr.  C.  C.  i^i ;  Speed  9. 

contractus  nor  the  iex  domicilii^  but  solely  May,  17  Pa.  St.  91 ;  Noble  v.  Smith,  6  R.  I. 

the  lex  loci  rei  sitte^  that  governs  the  con-  446 ;  Clark  v,  Connecticut   Peat  Co.,  15 

struction;  and  so  universal  is  the  rule,  that  Conn.  303;  Smith  v,  Chicago  &  N.  w. 

neither  in  the  law  of  England  nor  in  our  R.R.  Co.,  23  Wis.  267;  Whart.,  Conf.  L. 

own  country  (although  it  seems  to  be  other-  §  545. 

wise  in  some  foreign  countries)  has  a  soli-  The  decision  of  an  assignee  as  to  the 

tary  exception  ever  been  admitted.*'    Story,  allowance  of  a  claim  made  subsequent  to 

Confl.  L.  §  428.  a  judgment  rendered  thereon  in  another 

Bishop  says,  that, '*  while  this  rule  is  ad'  State,  the  claim  having  been  presented 
mitted  in  its  full  force,  it  does  not  follow,  prior  to  the  judgement,  is  a  bar  to  recovery 
that  because  an  assignment  executed  in  this  on  that  judgment  in  the  State  of  the  as- 
State  (New  York)  covers  real  property  signee*s  jurisdiction.  State  c  Kansas  Ins. 
situated  in  another  State,  that,  therefore,  Co.,  32  Kan.  655. 

it  cannot  be  assailed  here  on  the  ^ound  8  whar.,  Conil.  L.  §  356;   Plestoro  v 

that  the  instrument  was  in  fraud  of  citizens  Abraham,  i  Pai^e  Ch.  (N.  V.)  2^6. 

here,  or  that  it  was  obtained  fraudulently  i4  Moored.  WiUett, 35  Barb.  (N.  Y.) 6637 

from  the  grantor."    Bishop  on  Ins.  Debt.  Southern  Bank  v.  Wood,  14  Liu  An.  561; 

239,  240.    See  also  D'lvernois  v,  Leavitt,  Crapo  v.  Kelly,  16  Wall.  (U.  S.)  610. 
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is  limited  or  restrained  by  some  local  law  or  policy  of  the  State 
where  the  same  is  situated.^  Thus,  an  assignment  for  the  benefit 
of  creditors,  executed  in  New  York,  does  not  confer  title  to  per- 
sonal property  in  another  State,  in  contravention  of  the  laws  of 
that  State.* 

When  assignments  giving  preferences  are  declared  to  be  fraudu- 
lent or  invalid  by  the  statute  at  the  place  where  the  property  is 
situated,  they  will  not  be  sustained,  although  valid  by  the  law  of 
the  State  where  made ;  ^  but  the  preference  will  be  disregarded, 
and  the  conveyance  sustained.^ 

Statutes  which  regulate  the  mode  of  executing  and  administer- 
ing assignments,  are  intended  to  affect  only  assignments  executed 
within  the  State,  or  such  as  are  made  by  residents  of  the  State, 
and  have  no  application  whatever  to  assignments  executed  without 
the  State  by  non-residents.'^  , 

1  Hanford  v,  Paine,  32  Vt  442,  456;  charge  created  against  it  under  the  Ohio 

Mamford  v.  Canty,  50  111.  370,  375.  law,  the  decision  might  have  been  different. 

"  What  is  injurious  -  to  the    rights    of  Where  an  assignment  was  made  in  New 

citizens  where   the   property  is   situated,  York,  containing  preferences,  and  the  as- 

should  be  the  subject  of  positive  legisla-  sisnors  had  certam  personal  property  in 

tion,  and  not  left  to  the  discretion  of  the  New  Jersey  covered  by  the  assignment, 

comts."    Story,  Confl.  L.  $  3pa    See  Guil-  which  property  was  attacned  by  the  defend- 

lander  v.  Howell,  15  N.  Y.  057 ;  Zipcey  «/.  ants,  who  were  creditors  residing  in  New 

ThompsoQyiGray  (Mass.),  243;  Vamumz^.  Jersey,  and  sold  in  satisfaction  of  their 

Camp,  I  Gr.  (N.  J.)  326;  Le  Roy  v.  Crown-  claims,  in  an  action  brought  in  New  Jersey 

inshield,2Mason,C.C.  157;  Fox  v.  Adams,  against  the  defendants  for  the  detention 

c  Greenl.  (Me.)  245 ;  Olivier  v.  Townes,  14  and  conversion  of  the  property,  it  having 

Martin  (La.),  97.  been  shown  that  an  assignment  giving  pre^ 

S  Warner  v.  Jaffray,  06  N.  Y.  248 ;  s.  c,  erences  was  void  in  New  Jersey  bv  the 

30  Hun  (N.  Y.),  326;  48  Am.  Rep.  616.  laws  of  that  State ;  it  was  held  that  tne  as- 

8  Thus,  in  New  Jersey,  where  assign-  signment  was   ineffectual    to  convey  the 

ments  with  preferences  are  prohibited  oy  personal  property  situated  #n  New  Jersey, 

statute,  an  assignment  executed  under  the  although  valid  under  the  laws  of  the  State 

laws  of  New  York,  where  preferences  are  where  made.     Guillander  v,  Howell,   tc 

allowed,  was  held  incompetent  to  pa£  ••  title.  N.  Y.  657;  s.  c,  6  Am.  L.  Reg.  (N.  S.) 

Yamum  v.  Camp,  i  Gr.  (N.  J.)  329.    See  J22.    See,  also,  Yan  Buskirk  v»  Warren,  14 

Zipcey  v.  Thompson,  i  Gray  (Mass.),  243;  Barb.  (N.  Y.)  4J7 ;  s.  c,  11  Abb.  (N.  Y.) 

Bovd  V,  Rockport  Mills,  7  Gray  (Mass.),  Pr.  X4C;  affd.  2  Keyes  (N.  Y.),  i lo ;  4  Abb. 

400.                   ,  (N.  Y.)  App.  Dec  457 ;  s.  c,  revNi.  on  ap- 

The  same  is  true  in  Missouri.    Bryan  v,  peal  to  Supreme  Court  of  United  States, 

Brisbin,  26  Mo.  42^.  sub  nom.^  Lrreen  v.  Yan  Buskirk,  5  Wall. 

4  Kitchen  v.  Remsky,  42  Mo.  427;  Ma^  (U.  S.)  ^07;  s.  c.,  7  Wall.  (U.  S.)  139,  38 
berry  V.  Shisler,  i  Harr.  (Del.)  349;  Strieker  How.  (N.  Y.)  Pr.  52. 
V.  Tinkham,  35  Ga.   177 ;  United  States  v,  5  Ockerman  v.  Cross,  54  N.  Y.  29 ;  Han- 
United  States  Bank,  8  Rob.  (La.)  262;  ford  v.  Paine,  32  Yt.  442 ;  Wilson  v.  Carson, 
Southern  Bank  v.  Wood,  14  La.  An.  561 ;  12  Md.  54.                                        / 
Olivier  p.  Townes,  14  Martin  (La.),  93.  In  Philson  f.  Barnes,  50  Pa.  St.  230,  it 

In  Fuller  v,  Steiglitz,  27  Ohio  St.  .355,  a  was  held  that  an  assignment,  executed  by  a 

New  York  assignment  givinff  preferences,  non-resident,  but  not  recorded  as  required 

invalid  under  the  laws  of  (Jhio,  was  held  by  the  Pennsylvania  statute,  was  invalid 

to  confer  a  sufficient  title  upon  the  assignee  as  against  an  attaching  creditor  in  Penn- 

to  sue  to  recover  assets  belonging  to  the  svlvania.    But  Bishop  says  that  this  case 

estate  in  that  State.    While  the  court  rec-  ''is  exceptional,  and  turns  upon  the  phrase- , 

ognized  the  exception  to  the  general  rule  oloev  of  the  Pennsylvania  statute."    Bish- 

of  comity,  they  neld  that  it  applied  only  op,  Ins.  Debt.  246. 

when  there  was  a  conflict  of  rights  grow*  In  a  case  where  an  assignment  was  made 

ing  oat  of  a  conflict  of  laws  of  the  two  in  Rhode  Island  by  persons  residing  there. 

States.    But  if*  by  attachment  or  otherwise,  conveying  property,  a  portion  of  which  waa 

the  property  had  been  seized,  and  a  lien  or  situated  in  New  York,  and  the  deed  of 
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3.  Conveyances  under  Foreign  Bankrupt  and  Insolvent 
Laws.  —  Regarding  conveyances  under  foreign  bankrupt  and 
insolvent  laws,  there  is  in  the  United  States  some  conflict  of 
opinion ;  but  it  seems  to  be  pretty  well  settled  that  a  conveyance 
by  operation,  of  proceedings  under  foreign  bankrupt  and  insolvent 
laws,  cannot  affect  property  outside  of  the  State  or  country  in 
which  the  law  is  enacted,  and  the  title  acquired  under  the  foreign 
bankrupt  or  insolvent  proceedings  *  will  not  prevail  against  the 
rights  of  attaching  creditors  where  the  property  is  situated.* 

4.  Relation  of  Foreign  Bankrupt  to  attaching  Creditors. 
—  It  seems  that  in  the  United  States  a  foreign  bankrupt  assign- 
ment is  ineffective  to  transfer  property,  whether  movable  or 
immovable,  as  against  attaching  creditors,  until  it  is  either  adopted 
by  domestic  process,  or  the  property  has  been  realized  by  the 
assignee.^    But  the  title  of  assignees  in  bankruptcy,  appointed  in 

assignment  contained  reservations,  which,  covered  by  it  was  in  Vermont,  and  there 
although  valid  in  Rhode  Island,  would  have  was  no  change  of  possession  of  the  prop- 
rendered  the  conveyance  void  i£  made  in  erty,  such  as  is  required  bv  the  locaJ  law 
New  York,  in  a  creditor's  action  broughlt  of  Vermont,  it  was  held  tnat  the  assign- 
in  the  circuit  court  of  the  United  St^ites  in  ment  was  invalid  as  against  a  subsequent 
New  York,  it  was  held  that  the  assignment,  attachment  in  Vermont  Rice  v.  Courtis, 
being  valid  in  Rhode  Island,  was  sufficient  32  Vt.  460. 

to  sustain  the  title  in  the  assignees  in  New  Where  an  assignment  made  in  Penosyl- 

York.     Livermore  v.  Jenckes,  21    How.  vania  was  valid  under  the  common  I^  (rf 

(U.  S.)  126.  Massachusetts,  the  Massachusetts  court  re- 

And  where  an  assignment  was  made  in  fused  to  sustain  it  against  a  resident  attach- 

Virginia,  by  a  corporation  of  that  State,  ing  creditor.     Inerahamz\Geyer,  i3Mass. 

containing  provisions  which,  under  the  stat-  146;  Fall  River  Iron  Works  v.  Croade,  15 

ute  of  frauds,  as  expounded  in  the  State  of  Pick.  (Mass.)  11 ;  Fox  v.  Adams,  5  Greenl. 

Maryland,  would  have  rendered  it  void, but  (Me.)  245.    See  Rhode  Island  Cent  Bank 

which  were  valid  under  the  laws  of  the  v,  Danforth,  14  Gray  (Mass.).  123. 

State  of  Virginia,  the  assignment  was  sus-  In    Massachusetts   an    assigDment  not 

tained  in  Maryland.     Bautimore  &  Ohio  assented  to  by  creditors  is  void  at  common 

R.  R.  V,  Glenn,  28  Md.  287.     See,  also,  law.    Edwards  v,  Mitchell,  i  Gray  (Mass.), 

Frazier  v,  Fredericks,  24  N.  T.  L.  (4  Zab.)  239;  Russell  z/.  Woodward,  10  Pick.  (Mass.) 

162;  Mowry  v,  Crocker,  6  Wis.  326;  Law  408. 

V.  Mill,  18  Pa.  St.  185 ;  Caskie  v,  Webster,  1  The  courts  of  a  State  will  not  recog- 

3  Wall.  Jr.  C.  C.  131 ;  Fuller  v.  Steiglitz,  nize  or  enforce  a  right  or  title  acquired 

27  Ohio  St  355.  under  a  foreign  bankrupt  law.    Mosselman 

Where  the  assignment  was  made  in  North  v.  Caen,  34  Barb.  ( N.  Y.)  66 ;  s.  c,  21  How. 

Carolina,  and  contained  a  clause  allowing  (N.  Y.)  Pr.  248. 

the  assignees  to  sell  on  credit,  and  also  to  8  Harrison  v,  Sterry,  5  Cr.  (U.  S.)  2S9; 

continue  the  business  at  their  election,  pro-  Ogden  v.  Saunders,  12  Wheat.  (U.  S«)  213; 

visions  which  would  render  the  assignment,  Plestoro  z/.  Abraham,  i  Paige  Ch.  (N.  Y.) 

if  executed  in  New  York,  fraudulent  and  236;  Holmes  ?/.  Remsen,  20  Johns.  (N.Y.) 

void,  in- an  action  brought  by  the  assignees  229;   Hoyt  v.  Thompson,  5  N.  V.  320; 

in  New  York  to  recover  the  possession  of  Hoyt  t/.^Thompson's  Exr's,  19  N.  Y.  207, 

a  portion  of  the  assigned  property  levied  226 ;  Crapo  v.  Kelly,  16  Wall.  (U.  S.)  610; 

upon  by  the  sheriff  under  an  execution  on  reversing  s.  c,  4^  N.  Y.  86 ;  Osbom  r. 

a  judgment  obtained  by  a  creditor  in  that  Adams,  18  Pick.  (Mass)  245,  246;  Felchf. 

State,  it  was  held  that  the  provisions  in  Bugbee,  48  Me.  o ;  2  Kent's  Com.  405,  40S. 

the  assignment,  good  where  it  was  executed.  The  rule  has  been  extended  so  far  as  to 

but  rendering  it  void  in  New  York,  did  permit  even  a  resident  of  a  foreign  State 

not  impair  its  validity  there,  and  the  title  to  obtain  an  attachment  which  will  De  good 

of  the  assi^ee  was  sustained.    Moore  v.  as  against  a  subsequent  l^nkrupt  assign- 

Willett,  J5  Barb.  (N.  Y.)  663.  racnt  in  his  own  State.    Boston  Iron  Co. 

But  where  an  assignment  was  made  in  v,  Boston  Locomotive  Works,  51  Me.  5S5. 

New  York,  and  was  valid  under  the  laws  See  Johnson  v.  Hunt,  23  Wend.  (N.  Y.)  87. 

•f  that  State,  a  portion  of  the  property  8  See  Upton  v,  Hubbard,  a8  Coon.  274; 
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a  sister  State,  will  prevail  over  that  of  a  subsequent  attaching 

Bentley  «.  Whittemore,  3  C.  £.  Gr.  18  N.  an  acceptance  (by  the  syndic)  all  the  prop- 
J.  Eq.  t6^  Strieker  i\  Tinkham,  35  Ga.  erty  of  the  insolvent  debtor  mentioned  m 
176;  Jonnson  v.  Parker,  4  Bu^h  (Ky.),  149;   the  schedule  shall  fully  vest  in  his  cred- 


Fiske  r.  Foster,   10  Mete  (Mass.)    597 ;  in  the  debtor,  beyond  the  reach  of  a  cred- 

Scribner  r.   Fisher,  2  Gray  (Mass.),  43 ;  itor  who  is  resident  of  another  State,  and 

Goodwin  v.  Jones,  j  Mass.  517 ;  Dunlap  v.  who  proceeds  in  the  United  States  circuit 

Rogers,  47  N.  H.  281;  Kidder  v.  Tufts,  48  court.     Mississippi  Mills  Co.  v,  Ranlett, 

N.  H.  I2j;  Hutcheson  v.  Peshine,  i  C.  £.  19  Fed.  Rep.  191. 

Gr.  (N.  J.)  167 ;  Frazier  v,  Fredericks,  4  It  is  held  by  the  New  York  courts  that, 
Zab.  (N.  J.)  166 ;  Mosselman  v,  Caen,  34  where  the  charter  of  a  corporation  of  an- 
Karb.  (N.  Y.)  66;  ^olmes  v.  Remsen,  4  other  State  provides  that  upon  its  corn- 
John.  Ch*  (N.  Y.)  460;  s.  c,  20  John.  (N.  niitting  an  act  of  insolvency  all  its  property 
V.)  258 ;  McCulIough  v.  Rodrick,  2  Ohio,  shall  Forthwith  vest  in  receivers,  such  re- 
234;  Rogers  v.  Allen,  3  Ohio,  489;  Milne  ceivers  take  the  assets  in  another  Static, 
V.  Moreton,  6  Binn.  (Pa.)  353;  Ward  v,  subject  to  the  claims  of  attaching  cred- 
Morrison,  25  Vt.  593 ;  Devisme  v,  Martin,  itors  who  have  attached  subsequently  to 
Wythe  (Va.),  Ch.  133 ;  Blane  v.  Drum-  the  act  of  insolvency.  Willitts  v.  Waxte, 
mend,  I  Brock.  C.  C.  63;  Betton  v.  Val-  25  N.  Y.  577;^.  c,  13  How.  (N.  Y.)  Pr. 
entine,  I  Curt.  C.  C.   168;  The  Watch-  34. 

man,  i  Ware  (U.  S.),  D.  C.  232;  Aspden  G.  in  Boston,  dealing  with  J.  In  Naples, 

V.  'SixoOf  4  How.  (U.  S.)  467 ;  Stacey  v,  arranged  thus :  J.  to  send  soods  to  G.  and 

Thrasher,  6  How.  (U.  S.)  44 ;   Oaker  v,  to  draw  on  B.  in  London  Tor  payment,  B. 

Bennett,  ii   How.  (U.  S.)  33;   Bootn  v,  to  accept  the  drafts,  and  G.  to  place  funds 
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Clark,  17  How.  (U.  S.)  312;  Green  f/.  Van  "with  L.  in  Boston,  B.*s  agent.    In  pursu- 

Boskirk,  7  Wall.  (U.  S.)  139.  ance  of  the  arrangement,  B.  accepted  drafts 

Wharton  8a3rs  that  this  doctrine  is  some-  and    became   bankrupt.     G.  had  placed 

times  based  on  the  proposition  that  com-  funds  with  L.  to  meet  these  drafts,  and 

pulsory  conveyances  in  bankruptcy  are  the  these  funds   had  been  commingled  with 

creatures  of  local  law,  and  should  not  be  other  moneys  of  L.  and  B.     The  drafts 

eitra-territorially  extended,  and  sometimes  were  taken  up  by  J.  from  purchasers  for 

on  the  priority,  which  every  State,  in  case  value,  G.  paid  J.  for  the  gocKis  sent,  L.  be- 

ol  collusion,  should  give  to  its  own  sub-  came  bankrupt,  G.  attached  B.'s  money  in 

jects ;   but  that  the  true  ground  is  that  Rhode   Island,  B.  had  given  to  L.  an  ir- 

property,  personal  as  well  as  real,  is  sub-  revocable  power  of  attorney  to  collect  this 

ject  to  all  the  Ux  locirei  sUa;  that  if  the  money.     In  a  suit  in  eouity  between  the 

owner  locally  incurs  obligations  on  the  faith  English  assignee  in  bankruptcy  of  L.  and 

of  such  property,  it  is  but  fair  that  it  should  G.,  the  court  held  that  G.,  could  claim  the 

primarily  bear  the  burden  of  such  debt ;  money  by  virtue  of  his  attachment.    Good- 

and  that  the  forced  application  of  the  law  sell  v,  Benson,  13  R.  I.  225. 

of  iex  domicilii  would  operate  to  extend  A  ship  owner  applied  to  the  insolvent 

oppression  and  fraud.    See  Whart.,  Confl.  court  of  Massachusetts  for  the  benefit  of 

L.  }§  392,  845-850.  the  insolvent  laws  of  that  State ;  his  ship 

Thus,  it  is  held  in  New  York  that  a  stat-  was  at  the  time  at  sea,  and  bound  for  New 

otorv  transfer,  under  the  insolvent  laws  of  York ;  her  registry  was  in  Massachusetts, 

anotiier  State,  will  not  prevail  over  the  The  application  to  the  Massachusetts  court 

lien  of  an  attaching  creditor  upon  property  was  granted,  and  the  assignee  in  insolvencv 

seized  in  that  State.     Kelly  v,  Crapo,  4^  received  from  the  court  a  transfer  of  all 

N.  Y.  86;  reversing  s.  c,  41  Barb.  (N.  Y.)  the  debtor's  property,  which  he  could  have 

603.    And  in  Maine,  a  eeneral  assignment  lawfully  sold,  assigned,  or  conveyed.    Sub- 

for  the  benefit  of  creditors,  by  a  debtor  sequently  a  creditor  of  the  shipowner,  re- 

domiciled  in  another  jurisdiction,  will  not  siding  in  New  York,  sued  the  former  in 

protect  his  property  found  in  that  State,  the  courts  of  that  State,  and  upon  the 

from  the  attachment  of  a  resident  creditor,  arrival  of  the  ship  she  was  seizea  by  the 

The  Watchman,  i  Ware  (U.  S.),  D.  C.  232.  sheriff  under  attachment.    The  court  held 

But  this  rule  onl]^  applies  to  such  property  that  the  ship  was  in  Massachusetts  terri- 

as  is  found  within  tne  jurisdiction  of  the  tory,  and  subject  to  the  jurisdiction  of  the 

State  at  the  time  of  the  assignment.    The  courts  of  that  State,  ana  that  the  assignee 

Watchman,  i  Ware  (U.  S.),  D.  C.  232.  in  insolvency  had  a  prior  rieht  to  the  New 

Under  the  Louisiana  Revised  Statute,  1 79 1,  York  creditor.    Crapo  v.  Kelly,  16  Wall. 

providing  that  **  from  and  after  such  cession  (U.  SO  610. 
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creditor.^  And  an  assignment,  valid  in  the  domicile  of  the  owner, 
prevails  over  an  attachment  of  personal  property  in  another  State, 
made  with  notice  of  the  assignment,  there  being  nothing  in  the 
laws  of  that  State  declaring  such  an  assignment  invalid.*  • 

5.  Collision  with  Local  Lien.  —  The^  rights  and  priorities 
between  local  lien  creditors  and  assignees  in  bankruptcy  are  to  be 
determined  by  the  lex  ret  sita;  and  where  those  liens  attach  prior 
to  the  actual  arrest  under  local  process,  they  take  precedence.* 

1  Camley  v,  Tuckerman,  10  West.  L.  Rep.  894 ;  Cadkie  v.  Webster,  2  Wall.  Jr. 

J.   513;    Askew  V,  La  Cygne   Exchange  C.  C.  131. 

bank,  83  Mo.  366 ;  s.  c,  53  Am.  Rep.  590.  A    foreign    attachment,  issued  in  an^ 

Thus    a    voluntary    assignment    by    a  country  where  the  property  of  a  non>resi- 

debtor  in  New  York  for  the  benefit  of  dent  is  situated,  after  the  execution  in  an- 

creditors  gives  the  assignee  a  better  title  other  State  of  an  assignment  for  the  benefit 

to  a  debt  aue  the  debtor  from  a  resident  in  of  creditors,  but  before  the  assignment,  is 

oeorgia  than  the  title  acquired  by  a  Geor-  recorded  in  the  county,  has  priority  over 

gia  creditor  of  the  assignor  under  a  gar-  the  assignment.    SteelV.  Goodwin,  1 13  Pa. 

nishee  process,  the  assignment  not  being  St.  288 ;  s.  c,  4  Cent.  Rep.  659.    And  where 

repugnant  to  the  laws  of  Georgia.    Prince-  proceedings  in  insolvency  are  pending  in 

ton  Manuf.  Co.  v.  White,  68  Cfa.  96.  another  State,  and  a  provisional  trustee  has 

A  Missouri  life-insurance  company  which  been  there  appointed,  a  creditor  residing  to 

did  business  in  Virginia,  an^  had  debts  the  foreign  forum  cannot  attach  a  debt  906 

due  it  from  citizens  of  Virginia,  was  ad-  to  the  insolvent  in  this  State.    Mulliken  v. 

judged  insolvent  in  Missouri,  and  its  assets,  Aushinbaugh,  i  P.  &  W.  (Pa.)  117. 

Dy  order  of  court,  under  a  statute,  were  Where  deeds  of  assignment  for  the  bene* 

adjudged  vested  in  an  assignee  for  the  fit  of  creditors,  void  in  Rhode  Island,  con* 

benefit  of  creditors.    It  was  held  that  the  veying    land    in    Missouri,    where  such 

claim  of  the  assignee  to  the  debts  due  assignments  were  valid,  were  delivered  in 

from  citizens  of  Virginia  was  paramount  Rhode   Island  before  an  attachment  was 

to  the  claim  of  a  creditor  seeking  by  at-  levied  in  Missouri  at  the  ^  instance  of  a 

tachment  to  subject  these  debts,  regardless  Massachusetts  creditor,  and' were  recorded 

of  the  proceedings  in  Missouri.    Bockover  in  Missouri  before  execution  and  sale  under 

V.  Life  Association  of  America,  77  Va.  85.  judgment  following  such  attachment,  it  was 

An  adjudication  of  insolvency  vesting  nela  that  the  rights  under  the  assignment 

the  insolvent's  assets  in  his  trustee  is  a  bar  were  superior  to  those    under  the  sale, 

to  an  attachment  issued  subsequent  to  the  Attleboro  Bank  v,  Hughes,  10  Mo.  App.  7. 

insolvency  proceedings,  even  by  the  citizens  8  See  Ex  parte  Soldiers*  Business  Co.,  2 

of  another  State.    Pmckney  v.  Lanahan,  U.  S.  Bankr.  Reg.  162 ;  Ex  parte  Manlej, 

62  Md.  447.     And  money  in  the  hands  of  3  U.  S.  Bankr.  Reg.  75;  Ex  parte  Coaart, 

the  trustee  of  the  estate  of  one  insolvent  3  U.  S.  Bankr.  Reg.  126. 

is  not  subject  to  attachment  by  a  non-resi-  It  has  been  held,  under  the  United  States 

dent  creditor  of  the  insolvent.    The  United  bankrupt  law,  that  no  lien  was  obtained 

States  circuit  court  follows  the  decision  of  against  equitable  interests   b^   judgment 

the   United  States   Supreme  Court  upon  and  execution,  but  that  such  mterests  go 

this  point,  rather  than  the  decisions  of  the  to  the  assignee  unburdened  by  such  lien, 

supreme  court  of   a    State.    Torrens    v.  See  Ex  parte  Hinds,  3  U.  S.  Bankr.  Reg. 

Hammond,  4  Hughes,  C.  C.  596.  91 ;  Ex  parte  Joslyn,  3  U.  S.  Bankr.  Reg. 

It  has  been  said  that  an  attachment  of  i  f 8 ;  s.  c,  2  Chicago  £eg.  News,  137. 
property  in  New  Hampshire  bv  a  citizen  Where  creditors  at  the  rei  sita  have 
of  Massachusetts  against  a  deotor,  insol-  secured  prior  liens  on  assets  of  a  bank- 
vent  under  the  laws  of  the  latter  State,  rupt*5  estate,  and  have  been  satisfied,  the 
will,  on  the  principle  of  comity,  be  dis-  residue,  it  seems,  in  those  cases  where  a 
charged  that  the  assignee  may  make  prof>er  foreign  assi^ee  and  foreign  creditor  have 
provision  for  the  benefit  of  all  the  credit-  intervened,  is  to  be  sent,  for  distribotion, 
ors.    Eddy  v.  Winchester,  60  N.  H.  63.  to  the  domiciliary  court  of  the  bankrupt 

Yet  it  is  held  that  an  assignment  bv  See  Ex  parte  Ray,  2  Ben.  (U.  S.)  D.  C.  53 

commissioners  of  a  bankrupt,  in  Englana,  The  courts  of  New  York  have  refused 

will  not  prevail  against  an  attachment  of  to  recognize  the  claim  of  an  assignee  under 

the  bankrupt's  effects    by  an    American  foreign  oankruptcy  proceedings,  as  a^inst 

creditor.    Milne  v,  Moreton,  6  Binn.  (Pa.)  a  person  who  has  obtained  an  eqoitable 

351.  lien  upon  the  assets  of  the  foreign  bank- 

8  J.  M.   Atherton  Co.  v.  Ives,  20  Fed.  rupt.    Ex  parte  Bristol,  x6  Abb.  (N.  Y.) 
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'  6.  Reciprocal  Relation  of  Creditors.  —  As  the  interests 
of  the  several  creditors,  both  foreign  and  domestic,  in  the  estate 
of  a  bankrupt  are  conflicting,  each  is  entitled  to  appear  as  an 
intervener  in  suits  by  other  creditors  against  the  assignee.* 

7.  General  Rules  as  to  Priorities.  —  An  attaching  creditor 
is  entitled  to  hold  against  an  involuntary  assignee  in  insolvency, 
of  a  receiver  appointed  in  a  foreign  State.  It  is  immaterial 
whether  he  be  citizen  or  alien,  provided  he  be  not  a  citizen  of  the 
State  in  which  the  assignee  or  receiver  was  appointed.* 

A  court,  in  adjusting  the  affairs  and  portioning  out  the  estate  of 
a  bankrupt,  will  not  regard  the  barring  of  a  debt  by  the  law  of  the 
bankrupt  s  domicile  as  extinguishing  the  debt,  if  it  is  not  barred 
by  the  law  of  the  place  of  bankruptcy.* 

8.  Questions  between  Local  Bankruptcies.  —  In  case  of 
bankruptcy,  foreign  creditors  are  entitled  to  come  in  pari  passu 
with  d<jmestic  creditors ;  *  but  where  a  series  of  particular  or 
ancillary  bankruptcies  are  opened  in  diCFerent  States,  the  various 
creditors  will  have  a  right  to  appear  in  each  particular  bankruptcy, 
unless  cause  be  shown  why  each  creditor's  claim  should  be 
restricted  to  a  particular  jurisdiction.* 

9.  Bankrupt's  Prior  Transactions. — Where  the  business 
transactions  are  impeached  by  the  assignees,  the  lex  loci  rei  sita 
governs,  except  as  to  those  articles  which  are  in  transitu^  or  those 
which  are  carried  about  by  the  owner.* 

• 

Pr.    184;    Mosselman   v.  Caen,    i    Han  ions  indebted  to  the  debtor.    It  was  held 

(N.  Y.),  647.    And  also  that  an  assignment  that  the  lien  of  the  creditors  so  suing  in 

to  trustees  of  the  property  of  an  absconding  Illinois  should  be  enforced  to  the  exclusion 

debtor  will  not  prevail  against  a  citizen  of  of  such  trustees.    Rhawn  v.  Pearce,  1 10 

the  State  who  has  pursued  and  prosecuted  111.  3tt>;  s.  c^  51  Am.  Rep.  6qi. 

the  fugitive  in  another  State,  and  there  8  Ex  parte  Kay,  2  Ben.  (if.  S.)  D.  C.  53 ; 

obtained  from  him  a  transfer  of  the  prop-  Ex  parte  Melboum,  L.  R.  6  Ch.  App.  04; 

erty  in  satisfaction  of  his  judgment.    John-  s.  c,  23  L.  T.  (N.  S.)  578. 

son  r.  Hunt,  2^  Wend.  (N.  Y.)  87.  4  And  it  would  seem  that,  in  the  United 

Also,  that  the  creditors  of  a  dissolved  States,  a  claim  valid  by  the  lex  loci  con-- 

insolvent  corporation  have  an    equitable  traetus,  but  void  by  the  law  of  the  debtor*s 

lien  upon  its  assets  in  the  hands  of  a  third  domicile,  may  be  proved  in  a  domiciliary 

person  in  that  ^tate,  which  its  courts  will  bankruptcy  against  the  bankrupt's  estate, 

enforce,  though  the  holder  of  the  fund  be  See  Ex  parte  Murray,  3  U.  S.  Bankr.  Reg. 

accountable  to  a  foreign  jurisdiction    in  187 ;  Bonnaffe's  Case,  23  N.  V.  169. 

reference  thereto.    Tinkham  v,  Borst,  31  6  This  is  on  the  theory  that  the  debt  has 

Barb.  (N.  Y.)  407 ;  reversing  s.  c.«  15  How.  not  been  paid  by  the  assets  in  the  first  par- 

(N.  Y.)  Pr.  204.  ticular  bankruptcy;  however,  if  it  be  shown 

1  See   Bonnaffe't  Case,  23  N.  Y.  160$  that  such  is  not  the  case,  then  of  course 

Ex  parte  Murray,  3  U.  S.  Bankr.  Reg.  187.  the  party  will  have  no  rights  in  any  other 

8  Lichtenstein    v.    Gillett,    37  La.  An.  jurisdiction.      As    to    administrative    dis- 

522.  tributiun,  see  Wheel ock  v.  Pierce,  6  Cush. 

The  holder  of  a  protested  draft  of  a  (Mass.)  288;  Fay  z^.  Haven,  ^  Mete  (Mass.) 
bank  is  not  entitled  to  priority  over  other  109;  Dowes  r.  Head,  3  PicK.  (Mass.)  145; 
creditors  merely  because  the  drawee  has  Hays  v,  Hibbard,  3  Redf.  (N.  Y.)  30 ;  Car- 
funds  of  the  drawer  in  his  hands  at  the  time  michael  z^.  Ray,  5  Ired.  (N.  C.)  £q.  365; 
of  refusing  to  accept  the  draft.  Bank  of  Mackey  v,  Coxe,  18  How.  (U.  S.)  loa 
Commerce  v.  Russell,  2  Dill.  C.  C.  215.  6  Thus,  where  the  bankrupt  is  alleged  to 

In  insolvency  proceedings  in   Pennsyl-  have  made  a  collusive  transfer  of  foreign 

Tania,  trustees   were   vested  with    all    a  assets,  the  question  of  the  collusiveness  of 

debtor's  estate.    Creditors  residing  in  that  such  transfer  must  be  determined  by  the 

State  brought  rait  in  Illinois  against  per-  law  of  the  place  where  the  assets  were, 
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10.  Effect  of  Bankruptcy  upon  Subsequent  Execution.— 
When  the  law  regulating  a  bankruptcy  prohibits  subsequent 
domestic  executions,  foreign  executions  will  also  be  prohibited.* 

11.  Effect  of  Foreign  Bankrupt  Discharges.  —  Foreign 
bankrupt  laws  and  discharges  in  bankrupt  proceedings  have  no 
extra-territorial  force.* 

Some  of  the  cases  hold  that  a  State  insolvent  law,  dischaVging 
the  contract,  applies  to  all  contracts  there  made,  wherever  suit 
may  be  brought*    Other  cases  hold,  and  this  seems  to  be  the 

Sec  Allen  v,  Massey,  2  Chicago  Leg.  News,  How.  (N.  Y.)  Pr.  296;  19  Abb.  (N.  Y.)  Pr. 
23s;  *•  c.»  3  Am.  L.  T.  188;  Ex  parU  150;  Ballard  v.  Webster,  9  Abb.  (N.  Y.) 
Broome,  3  U.  S.  Bankr.  Reg.  1 13;  Ex farU  Pr.  404;  Lester  v,  Christalar,  1  Dalv,  29; 
W)rnne,  4  U.  S.  Bankr.  Reg.  5;  Smith  v.  MuAroe  f.  Guilleaume,  3  Keyes  (N.  Y.K 
Union  Bank,  5  Pet.  (U.  S.)  518.  See,  also,  jo;  s.  c,  ^  Abb.  App.  Dec.  (N.  Y.)  334; 
Ex  parte  Soldiers'  Business  Co.,  2  U.  S.  Hills  v,  Carlton,  74  Me.  156;  Newton  v. 
Bankr.  Reg.  162;  Ex  parte  Manley,  3  Hagerman,  22  Fed.  Rep.  525;  Heyer  v. 
U.  S.  Bankr.  Reg.  75;  Ex  parte  Cozart,  Alexander,  108  III.  385;  Moore  v,  Horton, 
3  U.  S.  Bankr.  Reg.  126.  J2  Hun  (N.  Y.),  393 ;  White  r.  Canficld,  7 
And  where  a  foreign  assignee  of  an  in-  Johns.  (N.  Y.)  117;  Whittemore  z/.  Adanis, 
solvent  debtor  who  has  made  a  sale  in  the  2  Cow.  (N..Y.)  626;  McDougall  v.  Page, 
foreign  jurisdiction,  before  the  assignment,  ^5  Vt.  187 ;  s.  c,  45  Am.  Rep.  602;  Wood- 
to  a  citizen  of  New  Hampshire,  affirms  the  hull  v,  Wagner,  Bald.  C.  C.  296;  Hale  v, 
sale,  the  rights  of  the  purchaser  and  of  a  Baldwin,  i  Cliff.  C.  C.  511;  s.  c,  i  Wall, 
creditor  who  attaches  the  goods  in  New  (U.  S.)  223;  Davidson  v.  Smith,  i  Biss. 
Hampshire,  and  charges  fraud,  may  be  C.  C.  346;  s.  c,  9  Am.  L.  Reg.  217: 
litigated  in  New  Hampshire  as  though  Hinkley  v.  Marcan,  3  Mason,  C.  C.  88; 
there  had  been  no  assignment.  Harvey  v,  Titus  v,  Hobart,  5  Mason,  C.  C.  378 ; 
Watson,  63  N.  H.  466.  Webster  v,  Massey,  2  Wash.  C.  C.  157; 
1  Whart.,  Confl.  L.  §  848.  Fisher  v,  Hyde,  3  Yeates  (Pa.),  256;  Walsh 
One  against  whose  land  an  execution  v.  Nourse,  5  Binn.  (Pa.)  381 ;  Hayden  v. 
has  issued  from  the  circuit  court,  is  entitled  Creagh,  Ing.  Ins.  384 ;  HiUard  v.  Green- 
to  the  benefit  of  the  State  insolvent  law.  leaf,  i  Yeates  (Pa.),  533;  Jeffries  z'.Thomp< 


Manufacturers'  &  Merchants'  Bank  v.  Bay-  son,  2  Yeates  (Pa.),  4H2;  Russell  v.  Hard- 
less,  I  West.  L.  Month.  356;  i  Brummer  ing,  12  W.  Y.  Leg.  obs.  216;  Donnelly  v. 
Col.  Gas.  8.  Corbett,  7  N.  Y.  500;  Soule  v.  Chase,  19 
%  Perley  v.  Mason  (N.  H.),  2  N.  Eng.  N.*Y.  342;  reversing  s.  c,  i  Rob.  (N.  Y.) 
Rep.  297 ;  Carbee  v.  Mason  (N.  H.),  2  N.  222;  Cook  v,  Moffatt,  j  How.  (U.  S.)  295; 
Eng.  Rep.  299;  Van  Rcimsdyk  v,  Kane,  i  Clark  v.  Van  Reimsdyk,  9  Cr.  (U.  S.)  1^3; 
Gall.  C.  C.  371,  630;  s.  c,  o  Cr.  (U.  S.)  Suydam  v.  Broadnax,  14  Pet.  (U.  S.)  07; 
152 ;  Gilman  v,  Lockwood,  4  Wall.  (U.  S.)  Towne  v.  Smith,  i  Woodb.  &  M.  C.  C.  115; 
400;  Baldwins.  Bank  of  Newbury,  i  Wall.  s.  c,  9  L.  Rep.  12;  Byrd  v.  Badger,  i  Mc- 
(l/.  S.)  234;  Rhodes  v.  Borden,  07  Cal.  7;  All.  C.  C.  263;  Kendall  v.  Badger,  i  Mc- 
Le  Roy  V.  Crowninshield,  2  Mason,  C.  C.  All.  C.  C.  523 ;  Webster  v,  Massey,  2 
'5^ '75;  Springer  T^  Foster,  2  Story,  C.  C.  Wash.  C.  C.  157.  Compare  Adams  r. 
353;  8.  c,  o  L.  Rep.  107  ;  Ristoa  r.  Con-  Storey,  i  Paine,  C.  C.  79;  s.  c,  6  Am.  L  J. 
tent,  4  Wash.  C.  C.  476;  Banks  v.  Green-  474;  Babcock  v,  Weston,  i  Gall.  C.  C.  \(A\ 
leaf,  I  Hughes,  C.  C.  261;  s.  c,  6  Call.  Banks  v,  Greenleaf,  6  Call.  (Va.)  271; 
(Va.)  271;  Campbell  v,  Claudius,  Pet.  C.  Springer  r/.  Foster,  2  Story,  C.  C.  383; 
C.  484;  Zarega's  Case,  i  N.  Y.  Leg.  obs.  Wray  v,  Reily,  i  Cr.  C.  C.  513. 
40,  n. ;  Oakey  v,  Bennett,  1 1  How.  (U.  S.)  Thus,  a  decree  in  bankruptcy  ih  a  district 
33 ;  Green  v,  Sarmiento,  3  Wash.  C.  C.  17 ;  court  of  the  United  States  cannot  affect 
s.  c.  Pet.  C.  C.  74;  Clark's  Ex'rs  7/.  Van  the  title  of  the  debtor  to  land  without  the 
Reimsdyk,  9  Cr.  C.  C.  1 53 ;  s.  c,  i  Gall.  United  States.  Real  estate  can  only  be 
C.  C.  371 ;  McMillan  v,  AfcNeill,  4  Wheat,  conveyed  under  the  local  law,  and  the  fact 
(U.  S.)  209;  Phelps  V,  Borland,  103  N.  Y.  that  the  territory  within  which  the  property 
406;  s.  c,  ^  Cent.  Rep.  421 ;  24  Cent.  L.  J.  in  question  lay  was  afterward  annexed  to 
86;  affirmmg  30  Hun  (N.  Y.),  366;  Van  the  United  States  cannot  alter  the  case. 
Raugh  V.  Van  Arsdaln,  3  Cai.  (N.  Y.)  154;  Oakev  v,  Bennett,  n  How.  (U.  S.)  33. 
»mithv.  Smith,  2  Johns.  (N.Y.)  235;  Sicard  8  Shieffelin  v,  Wheaton,  1  GaU.  C.  C. 
w.  Whale,  II  Johns.  (N.  Y.)  194;  Whitte-  441;  Towne  f.  Smith,  i  Woodb.  &  M.  C.  C. 
3iore  V.  Adams,  2  Cow.  (N.  Y.)  626 ;  Pratt  115;  Davidson  v.  Smith,  9  Am.  L.  R.  217; 
».  Chase,  44  N.  Y.  597,  reversing ;  s.  c.^  29  s.  c,  2  West.  L.  Mo.  566. 
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better  and  prevailing  opinion,  that  State  insolvent  laws  cannot 
discharge  the  obligations  of  any  contract  made  in  the  State,  except 
those  made  between  citizens  of  that  State.  ^ 

a.  Participation  in  Bankrupt  Proceedings.  —  However,  a  dis- 
charge under  a  State  insolvent  law  is  valid,  against  a  creditor 
residing  in  another  State,  if  such  creditor  voluntarily  becomes  a 
party  to  and  participates  in  the  bankruptcy  proceedings,  and 
receives  dividends.* 

b.  Power  of  States  to  pass  Bankrupt  Laws.  —  Whatever  may 
formerly  have  been  thought,  it  is  now  well  settled  that  each  State 
has  the  power,  under  the  federal  constitution,  to  pass  insolvent 
laws  inUhe  nature  of  bankrupt  laws,  which  will  discharge  all 
contracts  made  or  existing  between  citizens  of  the  State  which 
enacted  the  law,  and  whose  tribunals  granted  the  discharge.^ 

c.  Foreign  Discharge  no  Defence  against  Creditor  not  domiciled 
in  Country  granting  the  Discharge.  —  A  discharge  under  a  foreign 
bankrupt  law  is  no  defence,  in  our  courts,  to  an  action  by  a 
creditor  who  was  not  a  subject  or  domiciled  resident  of  the  foreign 
country  at  the  time  it  was  granted,  and  did  not  become  a  party 
to  the  proceedings  or  receive  a  dividend  thereunder.* 

1  Qeden  v.  Saanders,  12  Wheat.  (U.  S.)  8  Stone  v,  Tibbetts,  26  Me.  no;  Brig- 
213;  Sovle  V.  2^charie,  6  Pet.  (U.  S.)  348;  ham  v,  Henderson,  i  Cush.  (Mass.)  4-10; 
Braynarav.  Marshall,  8  Pick.  (Mass.)  194;  Stoddard  v.  Harrington,  100  Mass.  87; 
Agnew  V.  Piatt,  15  Pick.  (Mass.)  417;  Einer  v,  Beste,  32  Mo.  240;  Stevens  v. 
Springer  tr.  Foster,  2  Story,  C.  C.  383 ;  s.  c,  Norris,  10  Foster  (N.  H.),  466;  Smith  v, 
6  L.  Repr.  la  Smith,  2  Johns.  jN.  V.)  241 ;  Smith  v.  Par- 

8  Woodhnll  v.  Wagner,  Bald.  C.  C.  296;  sons,  i  Ohio,  270. 
Clay  r.  Smith,  3  Pet.  (U.  S.)4ii;  Phelps  4  Mnnroetr.GuilIeaume,3Keyes(N.  V.)« 
V.  Borland,  loj  N.  Y.  406;  s.  c,  5  Cent,  jo;  s.  c,  j  Abb.  App.  Dec.  (N.  Y.)  334; 
Rep.  421;  24  cTent.  L.  J.  86;  affirming,^  Moore  t/.  Horton,  32  Hun  (N.  Y.),  393; 
Hun  (N.  Y.),  366 ;  ^jr^r/if  Coates,  3  Abo.  Newton  v,  Hagerman,  22  Fed.  Rep.  52  q; 
App.  Dec.  (N.  Y.)  231 ;  reversing,  it  Barb.  Woodhull  v.  Wagner,  Bald.  C.  C.  296 ; 
(N.  Y.)  452;  Perley  V.  Mason  (I^  HT),  2  N.  Byrd  v.  Badger,  i  McAll.  C.  C.  263;  Rus- 
£ng.  Rep.  297;  Carbee  r.  Mason  (N.  H.),  sel  v.  Hardmg,  12  N.  Y.  Leg.  obs.  216; 
2  N.  £ng.  Rep.  299.  Donnelly  v,  Corbett,  7  N.  Y.  500 ;  Soule  v. 

One  who  has  proved  his  debt  in  bank-  Chase,  39  N.  Y.  342 ;  reversing  s.  c,  i  Rob. 
mptcy  proceedings  in  England,  and  ac-  (N.  Y.)222;  Green  r.  Sarmiento,  3  Wash. 
oepted  his  share  of  a  composition,  cannot  C.  C.  17;  s.  c,  i  Pet.  C.  C.  74;  Hills  v. 
sue  in  New  York.  Phelps  v.  Borland,  30  Carlton,  74  Me.  156;  Smith  v.  Gardner,  4 
Hun  (N.  Y.),366.  Bosw.  (N.  Y.)  54;   Phelps  v.  Borland.  30 

If  a  debtor  oe  discharged,  and  the  cred-  Hun  (N.  Y.),  366;  s.  c,  24  Cent.  L.  J.  86. 
itor  receives  his  dividend,  in  bankruptcy  Thus,  a  discharge  under  the  insolvent  law 
proceedings  under  the  law  of  the  State  of' the  State  of  the  forum  does  not  exempt 
where  both  are  domiciled,  and  where  the  a  defendant  from  arrest,  in  an  action  bv  a 
debt  had  its  origin,  the  cSaim  is  discharged,  citizen  of  another  State,  for  a  debt  payable 
and  the  debtor  cannot  assert  it  in  another  there.  Woodhull  v,  Wagner,  Bald.  C.  C. 
State.  iTx/ttfiir  Coates,  3  Abb.  App.  Dec.  296;  Byrd  v,  Badg^er,  i  McAll.  C.  C.  263. 
(N.  Y.)23i;  reYersings.c.,  t3Barb.  (N.  Y.)  And  a  discharge  in  bankruptcy  does  not 
452.  preclude  a  citizen  of  Canada  from  recover- 

Where  a  citizen  of  one  State  makes  him-  mg  in  a  State  court  the  amount  of  his  debt, 
self  a  party  to  the  proceedings  of  his  debtor  altnough,  were  he  a  ci^zen  of  the  United 
instituted  in  another  State  to  obtain  the  States,  the  discharge  would  bar  it  Moore 
benefit  of  a  bankrupt  or  insolvent  law,  and  v,  Horton,  32  Hun  (N.  Y.l,  393. 
receives  a  dividend  from  the  assignees  of  The  holcwr  of  a  negotiaole  note,  residing 
the  bankrupt,  he  abandons  the  eztra-terri-  in  another  State,  who  received  it  before 
toriai  immunity  which  he  might  otherwise  maturity,  is  not  affected  by  the  maker's 
claim  from  the  operation  of  those  laws,  discharge  under  the  insolvent  law  of  the 
Clay  V.  Smith,  3  Pet  (U.  S.)  411.  State  in  which  it  was  made  and  originally 
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d.  Contracts  made  and  to  be petformed  in  State  of  Discharge,-^ 
The  discharge  of  a  debtor,  under  the  insolvent  laws  of  one  State, 
will  not  bar  an  action  by  a  citizen  of  another  State,  though  the 
debt  was  contracted  in  the  former  State,  and  by  its  terms  was 
there  payable.^ 

A  discharge  obtained  under  the  insolvency  law  of  one  State  is 
not  a  bar  to  an  action  on  a  note  given  in  and  payable  in  the  same 
State,  the  party  to  whom  the  note  was  given  being  a  citizen  of  a 
different  State,  and  not  having  in  any  manner  been  a  party  to  the 
proceedings,*  even  though  the  action  is  brought  in  courts  of 
the  State  granting  the  discharge.' 

e.  Contracts  made  and  to  be  performed  out  of  State  granting  Dis- 
charge, —  A  discharge  under  the  insolvent  or  bankrupt  law  of  one 
countnr  will  not  be  a  bar  to  an  action  on  a  contract  made  and  to 
be  performed  in  another  country,  the  plaintiff  not  having  come  in, 
under  the  proceedings  in  insolvency.* 

negotiated,  not  having  been  a  party  to  the  (Va.)  271;   Babcock  v.  Weston,  i  GalU 

proceedings.     Smith  v,  Gardner,  4  Bos.  C.  C.  108 ;  Byrd  v.  Badger,  i  McAIl.  C.  C. 

(N.  Y.)  54*  263;  Kendall  v.  Badger,  i  McAU.  C.  C. 

Where  a,  judgment  was  obtained  in  this  523 ;  Wray  v.  Reily,  i  Cr.  C.  C.  5M ;  Green 
country  upon  a  foreisn  contract,  and  sub-  v,  Sarmiento,  3  Wash.  C.  C.  17 ;  Banb  t^. 
sequently  the  defendant  was  discharged  Greenleaf,  i  mighes,C.  C.  261;  8.c,6CaIl. 
under  the  bankrupt  law  of  the  place  of  the  (Va.)  271 ;  Springer  v.  Foster,  2  Story,  C.C. 
original  contract,  such  discharge  was  held  38;^;  s.  c,  o  L.  Rep.  107;  Clark  9.  Van 
not  to  bar  an  action  on  the  Judgment  Reimsdyk,  9  Cr.  (U.  S.)  153;  Suydam  v. 
Green  v,  Sarmiento,  3  Wash.  C.  C.  i^ ;  s.  c.,  Broadnax,  14  Pet.  (U.  S.)  ^  ;  Van  Reims- 
I  Pet.  C.  C.  74.  And  where  a  citizen  <A  dyk  v,  Kane,  i  Gall.  C.  C.  371 ;  Townes'. 
Maine  there  obtained  a  discharge  in  insol-  Smith,  i  Woodb.  &  M.  C.  C.  E15;  Web- 
vency,  it  was  held  no  bar  to  an  action  ster  v,  Massey,  2  Wash.  C.  C.  1^7.  Cm- 
brought  in  a  Maine  court  by  a  creditor,  a  pare  Adams  v.  Storey,  i  Paine,  C.  C.  79; 
citizen  of  another  State,  not  a  party  to  the  s.  c,  6  Am.  L.  J.  474. 
insolvency  proceedings.  Hills  v,  Carlton,  Thus,  where  a  debt  was  payable  in  New 
74  Me.  156.  York,  and  the  plaintiffs  were  citizens  of 

1  Hale  V,  Baldwin,  i  Cliff.  C.  C.  511;  that  State,  it  was  held  that  the  discharge 

s.  c,  I  Wall.  (U.  S.)  223.  of  the  defendant  by  the  insolvent  laws  of 

8  Baldwin  v.  Hale,  i  Wall.  (U.  S.)  223;  Pennsylvania  did  not  discharge  the  con- 

s.  c,  I  Cliff.  C.  C.  511 ;   Worthington  v,  tract,  and  could  have  no  operation  on  the 

Jerome,  5  Blatchf.  C.  C.  279.  remedies  to  enforce  performance.    Wood- 

8  Pratt  V.  Chase,  44  N.  V.  597 ;  reversing  hull  v,  Wagner,  Bald.  C.  C.  296.    A  debt 

s.  c,  29  How.  (N.  Y.)  Pr.  296,  19  Abb.  contracted  and  payable  in  Canada,  bjr  a 

(N.  Y.)  Pr.  150,    And  see  Ballard  v.  Web-  person  resident  in  Vermont,  to  a  person 

ster,  o  Abb.  (N.  Y.)  Pr.  404.  resident  in  Canada,  is  not  barred  by  a  dtsr 

It  has  been  held  in  New  York  thai  a  charge  under  the  United  States  bankrapt 

discharge  under  the  insolvent  law  of  that  act,  when  the  foreign  resident  neither  was 

State  does  not  affect  the  remedy  of  a  non-  a  party  to  the  proceedings,  nor  had  notice 

resident  creditor  upon  a  judgment  obtained  thereof.     McDougall  z/.'Page,  55  Vt  187; 

in  one  of  the  courts  of  that  State.    Lester  s.  c,  45  Am.  Rep.  602. 

V,  Christalar,  i  Daly  (N.  Y.),  29.  Where  a  citizen  of  Maryland  gave  his 

The  English  doctrine  that  the  discharge  bond  in  Virginia  to  a  citizen  of  Virpnia, 
of  a  bankrupt,  shall  be  effectual  against  and  afterward  became  bankrupt  in  Mary- 
contracts  of  the  State  that  gives  the  dis-  land,  by  the  laws  of  that  State,  under 
charge,  is  discussed,  and  the  contrary  rule  which  he  was  duly  discharged  by  a  compc- 
of  reciprocity  adopted  in  other  countries  is  tent  tribunal,  under  a  general  direction 
explained  in  Ogden  v.  Saunders,  12  Wheat,  with  respect  tp  his  creditors,  it  was  held 
(U.  S.)  213.  that  this  did  not  discharge  him  in  a  suit 

4  Van  Kaugh  v.  Van  Arsdaln,  3  Caine,  afterward  brought  upon  the  bond  in  Vir- 

(N.  Y.)  154;    Smith  z/.  Smith,  2  Johns,  ginia.    Banksv.Greenleaf,  i  Hughes,  C.C. 

(N.  Y.)  235;  Banks  v,  Greenleaf,  5  Call.  26i;s.c.,6Cal].  (Va.)27i.  AlxlwheKce^ 
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f.  Discharge  in  One  State  no  Bar  to  an  Action  on  a  Contract 
made  in  Another  State,  -h  But  such  discharge  will  not  be  a  bar  to 
an  action  by  a  citizen  of  another  State,  where  the  contract  was 
not,  by  its  express  terms,  made  payable  or  to  be  performed  in  the 
State  granting  the  discharge ;  ^  or  where  no  place  of  payment  is 
named.*  • 

g.  Discharge  in  One  State  no  Bar  to  Actioft  in  Another,  —  An 
assignment  for  the  benefit  of  creditors  will  not  prevent  a  creditor 
in  another  State  from  enforcing  his  debt  against  land  in  that  State, 
although  such  land  is  embraced  in  the  deed  of  assignment.'  And 
an  insolvent  discharge,  obtained  in  another  State,  whose  courts  do 
not  respect  discharges  granted  under  the  laws  of  the  forum,  will 
not  be  regarded  so  as  to  entitle  the  party  to  a  discharge  on 
common  bail.* 

h.  Discharge  no  Bar  to  Suit  by  Creditor  of  A^iother  State  in  the 
Federal  Courts,  —  A  discharge  granted  under  the  insolvent  law  of 
a  State  cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen 

tain  bills  of  exchange  were  drawn  in  Penn-  ner,  Bald.  C.  C.  300;  Byrd  v*  Badger,  i 
sylvania  on  a  citizen  in  Massachusetts,  and  McAU.  C.  C.  203 ;  Cook  v,  MoSstt,  5 
were  accepted  by  him  in  Massachusetts,  it  How.  (U.  S.)  295 ;  Baldwin  v.  Hale,  i 
was  held  that  it  was  not  competent  for  the  Wall.  (U.  S.)  223 ;  Gilman  v,  Lockwood, 
legislature  of  Massachusetts,  by  the  insol-  4  Wall.  (U.  S.)  409;  Hilliard  v.  Green- 
vent  act  of  1838,  to  discharge  the  obliga-  leaf,  2  Yeates  (Pa.),  532 ;  Stevenson  v, 
tion  of  these  contracts.  Springer  v.  Fos-  King,  2  Cliff.  C.  C.  i ;  Fanners*  &  Me- 
ter, 2  Story,  C.  C.  383 ;  s.  c,  6  L.  Rep.  chanics'  Bank  v.  Smith,  6  Wheat.  (U.  S.) 
107.  131 ;  Clark's  Exr^s  v.  Van  Riemsdyk,  9  Cr. 

The  discharge  of  a  citizen  from  his  debts  (U.  S.)  153;  s.  c,  i  Gall.  C.  C.  371 ;  Mc- 

under  the  insolvent  laws  of  the  State  is  no  Millan  v,  McNeill,  4  Wheat  (U.  S.)  209; 

discharge  of  a  contract  made  and  to  be  eze-  Green  v,  Sarmiento,  Pet.  C.  C.  74. 

cuted  in  a  foreign  country.    The  law  of  the  A  discharge  as  a  bankrupt  in  a  foreign 

place  where  a  contract  is  made  is  to  govern  country  is  not  deemed  here  a  bar  to  any 

as  to  its  validity,  nature,  and  construction,  action  that  may  be  brought  in  ai^other  juris- 

bnt  the  remedv  on  such  contract  is  to  be  diction.    The  discharge  is  considered  as 

pursued  accoraing  to  the  law  of  the  place  local ;  and  although  an  assignee  of  an  indi- 

trhere  the  remedy  is  sought.    Van  Reims-  vidual  declared  a  bankrupt  in- a  foreign 

^k  V,  Kane,  I  Gall.  C.  C.  371,  630;  modi-  country  would  be  allowed  to  sue  as  such 

tied  on  appeal,  9  Cr.  (U.  S.)  1 53.  assignee,  yet  our  courts  would  not  recog- 

1  See  Ory  v.  Winter,  16  Martin  (La.)*  nize  the  discharge  as  a  bar  to  debts  con- 

277 ;  Palmer  v.  Goodwin,  %2  Me.  535 ;  Sa-  tracted  in  this  country,  or  due  to  citizens 

voyet'.  Marsh,  lo  Mete.  (Mass.)  594;  Fiske  of  this  country,  but  a  discharge  under  our 

V,  Foster,  10  Mete  (Mass.)  597 ;  Braynard  laws  operates  on  debts  due  to  citizens  of 

V.  Marshall,  8  Pick.  (Mass.)  194 ;  Sherrill  any  country.    Zarega's  Case,  I  N.  V.  Leg. 

V.  Hopkins,  I  Cow.  (N.  V.)  X03;  Donelly  Obs.  40,  note. 

V,  Corbett,  3  Seld.  (N.  V.)  coo;  Munroe  2  Scribner  Z'.  Fisher,  2  Gray  (Mass.),  43; 

V.  Guilleaume,  3  Keyes  (N.  Y.),  30;  over-  Clark  v.  Hatch,  7  Cush.  (Mass.)  455;  Ilsley 

ruling,   Parkinson  v,  ScovDle,  19  Wend.  t/.  Mirriam,  7  Cush.  (Mass.)  242;  Green  v. 

(N.  Y.)  150;  Poe  V,  Duck,  5  Md.  x ;  Frey  Sarmiento,  3  Wash.  C.  C.  17. 

V.  Kirk,  4  Gill  &  J.  (Md.)  509;  Potter  v.  Where  a  note  specifying  a  place  of  pay- 

Kerr,  i  Md.  Ch.  275;  Anderson  v.  Wheeler,  ment  was  executed  in  California  after  the 

25  Conn.  6oj^;  Easterly  v,  Goodwin,  35  enactment  of   the  insolvent  law  of   that 

C!onn.  271;   relch  v.  Bugbee,  48  Me.  9;  State,  in  favor  of  a  citizen  and  resident  of 

Very  v.  McHenry,  29  Me.  206;  Pugh  v,  another  State,  it  was  held  that  a  discharge 

Bussel,  2  Blackf.(lnd.)  394;  Brighton  Bank  under  the  insolvent  law  did  not  bar  an 

r.  Mcrick,  11  Mich.  405;  Banks  v.  Green-  action  on  the  note.    Rhodes  v,  Borden, 

leaf,  6  Call.  (Va.)  271 ;  Urton  v.  Hunter,  2  67  Cal.  7. 

W.    Va.  83;    Worthington  v,  Jerome,  5  8  Heyer  z/.  Alexander,  108  111.  ^5. 

Blatchf.  C.  C.  270;  Towne  v.  Smith,   i  4  Fisner  v,  Hyde,  ^  Yeates  (Pa.),  2j6; 

Woodb.  &  M.  C.  C  115;  Springer  v,  Fos-  Walsh  v,  Nourse,  5  Bmn.  (Pa.)  381;  Hay- 

ter,  a  Story,  C.  C.  387 ;  Woodhull  v.  Wag-  den  v,  Creagh,  Ing.  Ins.  384. 
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of  another  State  in  the  courts  of  the  United  States,  unless  it 
appears  that  the  creditor  in  some  way  became  a  party  to  the  pro- 
ceedings. The  insolvent  laws  of  one  State  cannot  discharge  the 
contracts  of  citizens  of  other  States,  because  such  laws  have  no 
extra-territorial  operation.^ 

i.  Where  Foreign  Discharge  may  be  pleaded,  —  Although  State 
insolvent  laws  have  no  force  beyond  the  limits  of  the  State,  except 
such  as  may  be  given  them  by  comity,*  yet  where  a  contract  was 
made  between  parties  resident  in  a  State  in  the  shape  of  a  prom- 
issory note  on  which  a  judgment  was  obtained  in  the  same  State 
by  the  indorser  against  the  maker,  which  judgment  was  issued  in 
the  United  States  court  for  another  State  by  the  same  plaintiffs, 
who  were  citizens  of  the  last-mentioned  State,  and  a  judgment 
was  rendered  thereon,  and  afterwards  the  defendant  was  dis- 
charged under  the  insolvent  laws  of  the  State  of  the  contract,  it 
was  held  that  the  discharge  might  be  pleaded  in  bar  of  an  action 
upon  the  last  judgment* 

A  discharge  from  the  debt  under  the  bankrupt  law  of,  the  place 
of  the  contract  is  good  in  every  other  place,  when  pleaded  as  an 
extinction  of  the  debt ;  but  a  like  discharge  under  the  laws  of  any 
place  where  the  contract  was  not  made  cannot  be  so  pleaded  in 
the  tribunals  of  any  other  nation.* 

The  discharge  in  bankruptcy  of  the  acceptor  of  a  bill  of  ex- 
change, under  the  law  of  his  domicile,  is  available  against  tne 
holder,  though  a  citizen  and  a  resident  of  another  country,  at 
the  same  time  of  its  passage.'^ 

1  Gihnan  v.  Lockwood,  4  Wall.  (U.  S.)  tract,  does  not  bar  an  action  by  an  alien  in 

409;'BaIdw;n  v.  Hale,  i   Wall.  (U.  S.)  the  federal  court  of  the  district  where  the 

223 ;  Baldwin  v.  Bank  of  Newbuiy,  i  Wall,  discharge  was  granted.    Hobblethwaitc  v, 

(iT.  S.)  234;  Rhodes  v,  Borden,  67  Cal.  7;  Batturs,  i  Miles  (Pa.),  82. 

Springer  r.  Foster,  2  Story,  C.  C.  383;  2  Cook  v.  Moffat,  5  Howe  (U.  S.),  W- 

Towne  v.  Smith,  i  Woodb.  &  M.,  C.  C.  8  Parkinson  v.  Scoville,  19  Wend.  (N.Y.) 

115;  Hobblethwaite  v.  Batturs,  7  Miles  150;  Davidson  v.  Smith,  i   Biss.  C.  C. 

(Pa.)f  82.                     "  346;  s.  c,  9  Am.  L.  Re^.  217. 

A  discharge  under  a  State  insolvent  law  4  Le  Roy  v,  Crowninshield,  2  Mason, 

will  not  dissolve  an  attachment  issued  out  C.  C.  151,  175. 

of  a  federal  court,  though  it  would  have  5  Ritchie  v.  Garrison,  10  Abb.  (N.  Y.) 

suchxffect  on  State  process.    Springer  v,  Pr.  246. 

Foster,  2  Stor^  C.  C.  383 ;  Towne  v.  Smith,  A  discharge  in  bankruptcy  under  the  act 

I  Woodb. &  M.,  C.  C.  lie.    And  a  certifi-  of  1841,  operated  upon  a  debt  due  to  a' 

cate  of  discharge  granted  under  insolvent  resident  or  a  foreign  country,  at  the  time 

Jaws  passed  by  a  State,  cannot  be  pleaded  of  its  passage.   Ritchie  v.  Garrison,  10  Abb. 

in  bar  of  an  action  brought  by  a  citizen  of  (N.  Y.)  Pr.  246.    It  has  been  held  in  Penn- 

another  State,  in  the  courts  of  the  United  sylvania  that  where  a  contract  is  made  in 

Sutes,  or  of  any  other  State  than  the  one  another  State  between  residents  thereof,  to 

where  the  discharge  was  obtained,  unless  be  executed  there,  upon  which  judgment 

it  appear  that  the  plaintiff  proved  his  debt  is  obtained  in  such  other  State,  tne  renn* 

against  the  defendant's  estate  in  insolvency,  sylvania  courts  will  give  the  same  effect  to 

or  in  some  other  manner  became  a  party  a  discharge  in  insolvency  in  such  othec 

to  the  proceedings.    Baldwin  v.  Bank  of  State  as  though  the'  judgment  had  been 

Newbury,  i  Wall.  (U.  S.)  234;  Baldwin  v,  obtained  in  Pennsylvania.    See  Mount  v. 

Hale,  I  Wall.  (U.  S.)  223;  Oilman  z/.  Lock-  Bradford,  2  Miles  (Pa.),  17 ;  Millar  v.  Hall, 

wood,  4  Wall.  (U.  S.)  409.  I  Dall.  (U.  S.)  229;  Thompson  v,  Yoong, 

A  discharge  under  the  insolvent  law  of  i  Dall.  (U.  S.)  294;  Donaldson  v,  Cham- 

another  State,  which  acts  upon  the  con-  bers, 2  Dall. (U.  S.)  100;  Hares'. Moultrie, 
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The  discharge  of  a  bankrupt  or  insolvent  operates  on  the  con- 
tract according  tS  the  lex  loci  where  it  was  made,  or  is  to  be 
performed/  where  no  act  of  Congress  controls  it.* 

A  discharge  under  the  insolvent  law  of  the  place  of  the  contract 
may  be  pleaded  to  an  action  on  the  judgment,  brought  in  a  federal 
court  sitting  in  another  State.' 

y.  Effect  of  Foreigfi  Discharge  on  Note  indorsed  to  Bona  Fide 
Holder  before  Maturity.  —  Where  a  note  or  bill  is  indorsed  by  an 
insolvent  debtor,  and  transferred  bona  fide  to  a  citizen  of  another 
State,  before  maturity,  and  before  proceedings  instituted  in  in- 
solvency, this  is  a  new  contract,  and  a  suit  on  it  is  not  barred  by 
a  discharge  in  bankruptcy.* 

k.  Effect  of  Foreign  Discharge,  of  Person  from  Arrest.  —  A  dis- 
charge of  the  person  under  a  State  insolvent  law  will  not  avail  in 
another  State:  the  lex  fori  governs  as  to  remedies.* 

The  court  will  not  miash  a  ca,  sa.,  on  the  ground  that  the 
defendant  has  applied  tor  the  benefit  of  the  insolvent  laws  in 
another  jurisdiction,  and  is  there  protected  from  arrest.* 

12.  Rights  of  Foreign  Bankrupt  Assignee  to  sue.  —  Under 
the  general  principles  of  comity,  assignees  of  a  foreign  bankrupt 

3  Yeates  (Pa.;,  435 ;  Hilltard  v.  Greenlcaf,  a  suy  of  proceedings  againat  the  insolvent 

2  Veates  (Pa.),  533.    And  a  discharge  in  debtor,  is  aKldresseafexdusively  to  the  State 

insolvency  has  been  held  to  be  a  dmnce  court,  and  cannot  be  executed  by  the  United 

to  a  suit  on  a  note  made  in  California  tp  States  circuit  court.    And  that  part  of  this 

a  citizen  there,  and  indorsed  by  him  to  a  law  which  relieves  a  discharged  debtor 

dtizen  of  another  State  after  the  discharge  from  imprisonment  on  execution,  having 

in  California.  Thomas  z/.Crow,65Cal.  47a  been  in  operation  at  the  date  of  the  pro 

1  Hicksv.Brown,  12  Johns.  (N.Y.)  14a;  cess  act  of  May  1%  1828  (4  Stat  278),  is 

Sherrill  v.  Hopkins,  i  Cow.  (N.  Y.)  101;  adopted  by  section  three  of  that  act,  so  far 

Parldnsoa  v.  dcoville,  19  Wend.  (N.  Y.)  that  a  person  so  discharged  cannot  be  im- 

15a  prisoned  under  final  process  of  the  United 

%  Perry  Manufacturing  Co.  v.  Brown,  2  States  court  for  debts  contracted  prior  to 

Woodb.  &  M.,  C.  C.  449;  Adams  v.  Storey,  the  filing  of  hisjpetition.    Matter  of  Hop- 

I  Paine,  C.  C.  79.  kins,  2  Curt.  C.  C.  C67. 

The  bankrupt  law  of  the  United  States,  In  the  case  of  British  subjects,  a  dis- 

on  goinff  into  operation,  ipso  factOy  sus-  charge  under  the  bankrupt  law  of  England 

Etnoed  Uie  operation  of  the  State  insolvent  will  protect  the  person  of  the  bankrupt, 

WS  as  to  persons  within  its  purview.    Ex  in  Pennsylvania.     Harris  v.  Mandeville,  2 

farte  Eames,  2  Story,  C.  C.  322 ;  Ex parU  Dall.  (U.  S.)  256;  s.  c,  2  Yeates  (Pa.),  99. 

Holmes,  5  Law  Rep.  j6a  A  discharge  of  a  defendant  under  uie 

5  Davidson  v.  Smith,  9  Am.  L.  Reg.  insolvent  law  of  Pennsylvania  will  not  dis- 
217;  8.  c,  2  W.  L.  Mo.  360.  charge  his  person  from  a  debt  contracted 

4  Anderson  v,  Wheeler,  25  Conn.  603;  in  another  State.    Riston  v.  Content,  4 

Baucher  v,  Fisk,  yx  Me.  316;  Houghton  v.  Wash.  C.  C.  476. 

Mayard,  5  Gray  (Mass.),  552  ;  Towne  v.  Where  the  debt  has  been  contracted,  and 

Smith,  7  WoodD.  M.,  C.  C.  IM.  made  pavable  out  of  the  State,  the  circuit 

6  Hinkley  v.  Marean,  3  Mason,  C.  C.  court  will  not  discharge  a  defendant  arrested 
88;  Titus  f.  Hobart,  5  Mason,  C.  C.  378;  for  such  debt  on  common  bail,  notwith- 
Webster  v.  Massey,  2  Wash.  C.  C.  157;  standing  his  discharge  by  the  insolvent  laws 
Sicard  v.  Whale,  11  Johns.  (N.  Y.)  104;  of  the  State  where  the  suit'  is  brought. 
Whittemore  v,  Adams,  2  Cow.  (N.  Y.)  Campbell  v.  Claudius,  Pet.  C.  C.  404,  484. 
626 ;  White  v,  Canfield,  7  Johns.  (N.  Y.)  The  court  refused  to  quash  a  writ  of  capias 
X17  ;  Whittemore  v,  Adams,  2  Cow.  (N.  Y.)  issued  against  a  defendant  for  a  debt  cpn- 
629;  Jeffries  v.  Thompson,  2  Yeates  (Pa.),  tracted  in  the  State,  he  having  been  dis- 
4S2.  charged  by  the  State  insolvent  law,  but 

The  provisions  of  the  insolvent  law  of  discharged  the  defendant  on  common  bail. 

Rhode  Island,  empowering  the  supreme  Read  v.  Chapman,  Pet.  C.  C.  404. 

court  of  the  State  in  its  discretion  to  grant  6  Mattingly  v.  Smith,  2  Cr.  C.  C.  158. 

627 


Bukrupt  Uwi,  6te.  CONFLICT  OF  LA  WS.  Bighte  to  loi. 

are  entitled  to  sue  for  and  recover  debts  due  to  the  bankrupt  in 
another  State,  except  when  the  claim  of  the  assignees  comes  into 
conflict  with  creditors  in  that  State  claiming  under  attachments 
against  the  bankrupt's  property.* 

a.  The  Remedy  is  governed  by  the  Forum.  —  With  regard  to  the 
remedies,  the  methods  of  procedure,  and  all  the  machinery  of 
the  law  in  bankruptcy  or  insolvency  proceedings,  the  place  of  trial 
governs,*  And  where  by  the  lex  fori  an  assignee  is  permitted  to 
sue  in  his  own  name,  he  may  do  so,  although  forbidden  by  the 
foreign  law  by  which  the  obligation  is  governed,'  and  vice  versa} 
Objections  to  the  capacity  of  a  foreign  bankrupt  to  sue  cannot  be 
taken  for  the  first  time  on  appeal* 

b.  Assignee  Representative  of  Assigtior.  —  Where  there  is  no 
conflict  with  his  assignor,  nor  with  the  creditors,  the  assignee  of 
a  foreign  bankrupt  may  be  recognized  as  the  representative  of  the 
assignor ;  but  such  assignee,  as  such,  has  no  standing  in  foreign 
courts.*    But  where  there  are  claims  on  the  property  adverse  to 

1  Bird  V.  Pierpont,  i  Johns.  (N.  Y.)  iiS;  State,  which  is  good  against  the  insolvent. 

Bird  V.  Caritat,  2  Johns.  (N.  Y.)  342;  but  fraudulent  as  to  creditors,  by  the  law 

Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  Y.)  of  the  latter  State.    Belton  v.  Valentine, 

460;  8.  c,  20  Johns.  (N.  Y.)  229,  267.  i  Curt.  C.  C.  168.    And  an  assignee  in  in- 

But  since  the  case  of  Abraham  v.  Pies-  solvency  may  sue  for  money  paid  in  fraad 

toro,  3  Wend.  (N.  Y.)  ^38,  this  doctrine  of  creditors,  notwithstanding  the  pendens 

has  been  doubted,  if  not  denied.    Raymond  of  bankruptcy  proceedings,  and  althongn 

V.  Johnson,  II  Johns.  (N.  Y.)  4S8 ;  Mossel-  no  creditors  proved  their  claims  other  than 

man  v,  Caen,  34  Barb.  (N.  Y.)  66 ;  Hoyt  such  as  existed  prior  to  the  adjudication  in 

V,  Thompson,  5  N.  Y.  320,  351 ;  Willetts  bankruptcy.    Bull  v.  Houghton,  65  CaL 

V.  Waite,  25  N.  Y.  577;  s.  c.,  13  How.  422. 

(N.  Y.)  Pr.  ^.  The  aid  of  equity  will  be  extended  to  a 

Though  Shipman,  J.,  in  Hunt  v.  Jackson,  receiver  of  a  foreign  corporation  seeking 

5  BlatchL  C.  C.  349,  expressed  the  opinion  to  obtain  possession  of   property  of  sack 

that  these  decisions  do  not  go  to  the  extent  corporation  in  New  Jersey  as  agaiitet  the 

of   prohibiting    assignees,    under   foreign  officers  of  the  company,  who  xskVj  be  en- 

bankrupt  laws,  from  suing  in  the  courts  of  deavoring  by  fraud  to  withhold  it    Bid* 


the  State.    See  Hooper  v,  Tuckerman,  3   lack  v.  Mason,  11  C.  E.  Gr.  (N.  J.)  2V>. 
Sandf.  (N.  Y.)  311.  4  Orr  v.  Amory,  11  Mass.  25;  Mun 

8  Lodge  V,  Phelps,  t  Johns.  Cas.  (N.  Y.)   v.  Tones,  40  Miss.  565 ;  Fisk  v.  Brackett, 


119;  Rugffles  V,  Keeler,  3  Johns.  (N.  Y.)  32  Vt.  798;  Caskie  v,  Webster,  2  V 
20j;  Scoville  v,  Canfield,  14  Johns.  (N.  Y.)  C.  C.  131 ;  Folliott  t/.  Ogden,  i  H. 
338 ;  Andrews  v,  Herriot,  4  Cow.  (N.  Y.)    131 ;  Innes  v,  Dunlop,  8  T.  R.  M5; 


t2  Vt.  798;  Caskie  v,  Webster,  2  Wall  Jr. 

H.  Black. 

Jeffery 

508,  and  note;  Speed  v.  May,  17  Pa.  St.   v,  McTaggert,  6  Maiile  &  S.  I26u 

95;  Jones  V.  Taylor,  30  Vt.  48;  Harrison       5  Mosselman  v.  Caen,  34  Barb.  (K.  Y.) 

V.  Sterry,  5  Cr.  (U.  S.)  289;  Smith  v.  At-   66;  s.  c,  21  How.  (N.  Y.)  Pr.  243. 

wood,  3  McL.  C.  C.  545.  6  See  Upton  v,  Hubbard,  28  Conn.  274 ; 

S  Foss  t'.  Nutting,  14  Gray  (Mass.),  484.    Goodwin  v,  Jones,  3  Mass.  517;  Orr  v. 

While  the  right  of  a  foreign  assignee  in   Amory,  11  Mass.  25;  Ingraham  p.  Geyer, 

bankruptcy  as  respects  the  assets  of  the    13  Mass.  146 ;  Blake  v.  Williams,  6  Pick. 


bankrupt,  must  yield  to  the  claims  of  cred-  (Mass.)  305;  Murrell  v.  Jones,  40  Miss. 
itors  ot  the  bankrupt,  seeking  the  aid  of  56^;  Holmes  ?'.  Remsen,  4  Johns.  Ch. 
those  courts,  such  foreign  assignee  may,    (N.  Y.)  485;  Milne  v.  Moreton,  6  Binn. 


as  the  representatives  of   the   bankrupt,  (Pa.)  363, '374;  Fisk  v.  Brackett,  32  Vt  798; 

maintain  a  suit  where  the  bankrupt  could  Perry  v,  Barry,  i  Cr.  C.  C.  204 ;  Hunt  v. 

have  sued  had  no  bankruptcy  proceedings  Jackson,  5  Blackf.  C.  C.  349 ;  s.  c,  6  Am. 

been  instituted.  Hunt  v.  Jackson,  5  Blatchf.  L.  R.  169;  Blanev.  Drummond,  1  Brock. 

C.  C.  349 ;  s.  c,  6  Am.  L.  Reg.  N.  S.  169.  C.  C.  62 ;  Caskie  v.  Webster,  2  Wall.  Jr. 

The  assignee  of  an  insolvent  debtor,  ap-  C.  C.  131 ;  Wolff  v,  Oxholm,  6  Maule  & 

pointed  under  a  State  law,  cannot  avoid  a  S.  99;  Folliott  v.  Ogden,  i  H.  Black.  131 ; 

conveyance  of  personal  property  in  another  Innes  v.  Dunlop,  8  T,  R.  595;  Jeffeiy  v^ 
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the  assignment,  the  foreign  assignee  cannot  sue  in  his  own  name ;  ^ 
but  that,  when  there  is  no  conflict  with  the  assignor  or  with  the 
creditors,  he  will  be  permitted  to  do  so.* 

c.  Suit  by  Assignee  in  his  own  Name.  —  Foreign  assignees  in 
bankruptcy  cannot  maintain  an  action  at  law  in  their  own  name, 
against  a  debtor  of  a  bankrupt  in  the  courts  of  this  country ;  and 
the  action  is  only  maintainable  in  the  name  of  the  bankrupt  him- 
self, though  the  right  to  personal  property  may  be  regulated  by 
the  laws  of  the  domicile,  as  in  the  case  of  the  bankrupt  laws  of 
England :  and,  though  the  equitable  rights  of  the  assignees  ac- 
quired under  those  laws  will  be  respected  in  our  courts,  yet  the 
right  of  action  must  be  regulated  by  the  law  of  the  forum  in  which 
the  suit  is  brought ;  and  the  transfer  of  a  bankrupt's  eGFects,  being 
an  assignment  merely  by  operation  of  law,  and  not  by  the  act  of 
the  party,  is  not  such  an  assignment  of  the  legal  title  to  the 
assignees  as  will  enable  them  to  maintain  an  action  in  their  own 
name  in  the  courts  of  this  country.® 

d.  Substitution  of  Assignee,  —  The  assignee  in  bankruptcy  may 
be  substituted  as  a  party,  but  he  cannot  in  any  other  manner 
interfere  with  the  prosecution  of  a  pending  suit.* 

e.  Suit  against  Assignee  in  Federal  Court.  —  A  receiver  ap- 
pointed by  a  State  court  is  not  liable  to  be  sued  in  a  United 
States  circuit  court  of  another  State.^ 

13.  Federal  Bankrupt  Laws  and  Discharge. — The  bank- 
rupt law''  of  the  United  States,  on  going  into  operation,  ipso  facto^ 
suspended  the  operations  of  the  State  insolvent  laws,  as  to  persons 
within  its  purview.*    But  the  court  of  bankruptcy  has  no  power 

McTaggert,  6  Maule  &  S.  126;  Alivon  v.  assignees  without  costs,  unless  plaintiff 
Fumival,  i  Comp.  M«  &  R.  296.  should  elect  to  take  judgment  for  the  pur- 
1  Upton  V.  Hubbard,  28  Conn.  274.  pose  of  proof  in  insolvency,  in  which  case 
%  See  Blake  V.  Williams,  6  Pick.  (Mass.)  that  election  was  to  be  expressed  in  the 
lp5*  Ingraham  v,  Geyer,  13  (Mass.)  146;  judgment,  and  no  execution 'should  issue. 
GcNodwin  v.  Jones,  3  Mass.  C17  ^  Holmes  v.  Lean  v,  Durfee,  5  Fed.  Rep.  256. 
Remsen,  4  Johns.  Ch.  (N.  V.)  485;  Milne  5  Peale  v,  Phipps,  14  How.  (U.  S.)  368. 
V.  Moreton,  6  Binn.  (Pa.)  363;  Hunt  v.  The  court  is  justified  in  summarily  re- 
Jackson,  5  Blackf.  C.  C.  349 ;  s.  c,  6  Am.  L.  moving  an  assignee,  for  the  benefit  of  cred- 
it 169;  Blane  v.  Drummond,  i  Brock.  C.  C.  itors,  whose  irresponsibility  is  not  denied, 
62 ;  PeYry  v.  Barry,  i  Cr.  C.  C.  204.  and  who  has  not  filed  the  inventory  and 
But,  it  seems,  this  practice  of  allowing  an  bond  required  by  the  Pennsylvania  statute, 
assignee  to  sue  in  his  own  name  is  purely  it  not  appearing  that  the^  assignor  is  a  citi- 
a  matter  of  comity,  which  the  forum  exer-  zen  of  New  York,  and  the  assignee's  claim 
cises  entirely  at  its  own  discretion.    Whart.,  to  be  exempt  from  removal  being  based 

Confl.  L.  f  73S  ii'  ^  o"  ^^^  ^^^^  ^^^^  ^  P^i'^  ^^   ^^^  assigned 

S  Blane  v,  urummond,  i  Brock.  C.  C.  property  is  in  New  York,  and  the  require- 

62.    See  Perry  v.  Barry,  i  Cr.  C.  C.  204.  ments  of  the  New  York  law  have  been  com- 

4  Clark  v.  Binninger,  39  How.  (N.  Y.)  plied  with.    Weiskettle's  Appeal,  103  Pa. 

Pr.  163.  St.  52a. 

Where,  pending  a  suit  upon  a  promissory  6  Ex  parte  Eames,  2  Story,  C.  C.  322 ; 

note' by  a  citizen  of  New  York  aeainst  a  fjr /jr/^  Holmes,  5  Law  Rep.  360;  Torrens 

citizen  of  Massachusetts,  the  defendant  was  v,  Hammond,  4  Hughes,  C.  C.  596;  s.  c,  10 

adjudged  an  insolvent  under  the  law  of  the  Fed.  Repr.  900. 

latter  State,  and  his  assignees  thereupon  An  assignment  was  made  for  the  benefit 
defended,  and  subsequently  submittea  to  of  creditors  under  New  Hampshire  Gen- 
have  the  case  defaulted,  it  was  held  that  eral  Statute  1867,  cl^>  1^6,  while  the  United 
the  action  should  be  dismissed  against  the  States  bankrupt  act  of  1867  ^^^  ^^  force, 
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to  arrest  the  proceedings  of  a  State  court  in  the  ordinary  and 
legitimate  administration  of  justice.^  Yet  it  was  held  that,  under 
the  bankrupt  act  of  1867,  the  bankruptcy  court  could  direct  the 
seizure,  by  the  marshal,  of  goods  belonging  to  the  bankrupt,  but  in 
the  possession  and  claimed  by  another,  irrespective  of  State 
laws.* 

The  insolvent  law,  suspended  in  part  by  a  bankrupt  act  of  Con- 
gress, may  suffice  to  pass  title  by  an  assignor  under  it  to  his 
assignees  in  the  absence  of  mistake  on  proceedings  taken  in 
bankruptcy.* 

Property  set  aside  by  the  bankruptcy  court  as  the  bankrupt's 
exemption  cannot  be  levied  on  by  process  from  a  State  court,* 
and  a  wrongful  allowance  by  a  bankrupt  court  of  the  exemption 
claimed  by  the  bankrupt  cannot  be  remedied  in  the  State  courts.* 

12.  Wilis  and  Teitaments. —  i.  Personal  Capacity. —  Regarding 
the  capacity  of  a  person  to  make  a  will,  the  general  doctrine  of 
the  English  common  la,w,  as  held  both  in  the  United  States  and 
England,  is,  that  testamentary  capacity,  as  to  personalty,  is 
governed  by  the  law  of  the  last  domicile,  as  to  realty  by  the  lex 
ret  sitcB.^ 

a.  Of  Movable  Property.  —  The  validity  of  the^  execution  of  a 
will  of  personal  property  depends  upon  the  law  of  the  place  where 
the  testator  was  domiciled  at  the  time  of  his  death,  not  at  the 

and  a  creditor  proved  his  claims,  and  re-  tained,  in  proceedings  supplementary  to 

ceived  a  dividend  thereon;  it  was  held  that,  execution,  the  appointment  of  a  receiver, 

if  the  effect  of  the  New  Hampshire  statute  who  brought  suit  in  the  New  York  court 

was  to  bar  an  action  upon  the  claim,  it  against  the  assignee  for  the  purpose  of 

was  an  insolvent  law,  the  operation  of  which  satisfying  the  execution  from  the  deposit ; 

was  suspended  by  the  bankrupt  act.    Ly-  the  court  held  that  the  suit  could  not  be 

man  v.  cond,  130  Mass.  291.  maintained.    Boese  r.  Kins,  108  U.  S.  379^ 

Where  an  assignee- in  bankruptcy  was  1  Clarke^.  Binninger,i8How.  (N.  Y.)  It. 

appointed  after  an  assignee  under  State  law  x^i\  s.  c,  39  How.  (N.  Y.)  Pr.  363 ;  Tenth 

had  taken  possession  of  the  estate,  the  Nationsd  Bank  r.  Sanger,  42  How.  (N.  Y.) 

court  held  that  he  was  entitled,  upon  de-  Pr.  179. 

mand,  to  all  assets  in  the  hands  of  the  lat-  %  Feibelman  v,  Packard,  109  U.  S.  421. 

ter,  and  that  it  was  not  necessary  to  apply  8  Boese  v.  King,  108  U.  S.  378. 

for  an  injunction  to  restrain  the  assignee,  4  Brady  c^.  Brady,  71  Ga.  71.    Compare 

under  the  State  law,  from  disposing  of  Gibles  v,  Logan,  22  W.  Va.  208,  where  a 

them.'  Ostrander  v,  Meunch,  i,  McC.  C.  C.  homestead  in  lands  in  West  Virginia  was 

267.  assigned  by  a  United  States  bankrupt  court 

A  State  Court  will  not  absolutely  direct  a  setting  in  Virginia,  was  held  to  be  invalid 
sheriff  to  disregard  an  injunction  issued  by  as  against  West  Virginia  creditors.  See 
the  court  of  bankruptcy,  commanding  him  also  supra,  this  title,  *'  i,  aP 
not  to  pay  over  moneys  collected  on*  exe-  5  Brengle  v,  Richardson,  78  Va.  406. 
cution,  if  there  be  an]f  question  whether  6  Lawrence  v.  Kitteridge,  21  Conn.  582; 
the  mone^  may  not  be  the  property  of  the  Schultz  v,  Dambmann,  x  Bradf.  (N.  Y.) 
debtors  within  the  meaning  of  the  bankrupt  379 ;  Cherry  v,  Speight,  28  Tex.  503 ;  West- 
law;  if  it  may  be,  the  injunction  should  be  lake,  Priv.  Inter.  L.  arts.  8  &  9;  4  Burge, 
obeyed.  Mills  v.  Davis,  3  J.  &  S.  (N.  Y.)  Comm.  on  Col.  &  Eor.  L.  577 ;  Story,  Confl. 
355-  L.  §  465 ;  Whart.,  Confl.  L,  §§  296-329;  569. 

While  the  United  States  bankrupt  act  The  lex  domicilii  governs  as  to  testa- 
was  in  force,  A.  of  New  Jersey  made  a  mentarv  capacity;  in  which  is  included, 
general  assignment  for  the  oenefit  ofcred-  not  only  the  general  capacity  to  make  a 
itors.  The  assignee  deposited  money  in  will,  but  also  the  disposable  power  over 
a  New  York  bank,  and  a  creditor  in  New  the  estate.  Schultz  v.  Dambmann,  3  BradL 
York  sued  A.,  recovered  judgment,  and  ob>  (N.  Y.)  379. 
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time  of  the  execution  of  the  will.*  But  it  has  been  observed  that 
it  is  the  actual  domicile,  not  allegiance  nor  residence,  that  forms 
the  test.*    It  is  a  well-settled  principle  in  the  English  law  regard- 

1  Dupu]^  V,  Wurtz,  5^  N.  Y.  556 ;  Law-  domicile  was  in  New  Jersev,  and  his  will 

rencev.  Kitteridge,2i  Conn.  582 ;  Dannelli  was  not  executed  in  accoroance  with  the 

V.  Dannelli,  4  Bush  (Ky.),6i ;  Johnson  v.  laws  of  that  State,  it  was  held  that  such 

Copeland,  35  Ala.  521 ;  Abston  z>.  Abston,  will  could  not   be  regarded   as  a  valid 

ic  La.  An.  137;  Gtlman  v»  Gilman,   52  will  of  persona]  property  in  Pennsylvania. 

Me.  165;  Holmes  v,  Remsen, 4  John.  Cn.  Thomason*s  Estate,  13  Phila.  (Pa.)  ^761 

(N.  Y.)  460;  Robert's  Will,  8  raTge  Ch.  A  will  of  personal  property  must  oeexe- 

(N.  Y.)  519;  Moultrie  v.  Hunt,  2^  N*  Y.  cuted  according  to  the  law  ot  the  testator's 

394 ;  Bascom  v,  Albertson,  14  N.  Y.  584 ;  domicile  at  the  time  of  his  death,  or  it  will 

Knox  V,  Jones,  47  N.  Y.  jp9;  Suarez  z/.  not  pass  personal  property  in  a  foreign 

Mayor,  2  Sandf.  Ch.  (N.  Y.)  173;  Swear-  country,  though  executed  with  all  the  for- 

insen  r.  Morris,  14  Ohio  St.  424;  Pretto's  malities  required  by  the  laws  of  that  coun- 

Will,  4  Phiia.  (Pa.)  380;    Desesbats   v.  try.    Desesoats  v,  Berquier,  i  Binn.  (Pa.) 

Berquier,  i   Binn.  (Pa^  336;   Flannery's  336;  Gnierv.  O'Daniel,  i  Binn.  (Pa.)  340, 

Will,  34  Pa.  St  50a;  Caiey's  Appeal,  75  n.;  Flannery's  Will,  24  Pa.  St.  502;  Carey^s 

Pa.  St.  201 ;  Dixon  v,  Ramsey,  1  Cr.  ( U.  S.)  Appeal,  75  Pa.  St.  201. 

119;  Ennisfr.  Smith,  14  How.  (U.  S.)  400;  Lease-held  property  in  one  State,  owned 

Harrison  v,  Nixon,  9  Pet  (U.  S.)  483;  by  a  resident  of   another  State,  will  be 

Kerr  v.  Moon,  9  WheaL  (U.  S.)   565 ;  deemed  personal  property,  and  as  such,  as 

Grattan  v,  Appleton,  3  Story,  C.  C.  755;  to  its  transmission  by  will,  controlled  by 

Potter  V,  Brown,  5  East,  130;    Price  v,  the  law  of  the  testator's  domicile.    Des- 

Dewhurst,  4  M^l.  &  C.  76;  s.  c,  8  Sim.  pard  v,  Churchill,  53  N.  Y.  192. 

279, 299,  ^1  SiU  V,  Worswick,  i  H.  Black.  Rights  to  personal  property  ard  re^ 

iaci  \  I>e  Bonneval  v.  De  Bonneval,  i  Curt  Uted  by  the  law  of  the  testalor's  domicile, 

£oc.8q6;  Robbtns  v.  Dolphin,  i  Sw.  h  Tr.  but  the  remedies  are  governed  by  the  law 

37;  Thomas'  Estate,  13  Phila.  (Pa.)  37J;  of  the  forum.    Dixon^  Ex'rs  t^.  Ramsay's 

Botcs  z^.Bedale,  i  Hem.  &  M.  803 ;  Enohm  Ex'rs,  3  Cr.  (U.  S.)  319;  Kerr  v.  Moon,  9 

V.  Wylie,  10  H.  L.  C.  i;  Laneuville  v.  Wheat.  (U.  S.)  565;  Ennis  v.  Smith,  14 

Anderson,  2  Sw.  &  Tr.  26;  Yates  v.  Thom-  How.  (U.  S.)  400;  Atkinson  v.  Robbins, 

son,  3  Clark  ^  Finn.  U4,  570;  Trotter  v,  5  Cr.  C.  C.  312. 

Trotter,  4  Bligh,  N.  £  502 ;  s.  c,  3  Wills  Dr.  Wharton  says  this  view  la  generally 

ft  S.  407.  accepted  among  modern  civilians,  particu- 

8  Whart.,  Conil.  L.  (  555 ;  Bar,  Priv.  larly  in  Germany,  and  may  now  be  held,  so 

Inter.  L.  {  127,  n.  22^.  far  as  concerns  German  jurists  and  courts. 

The  law  of  the  pliure  of  the  testator's  to  be  a  settled  law;  citing  Wi&chter,  Colli- 

domidle  governs  in  relation  to  a  will  of  sion  der  Privalgesetze,  ii.  192-19S;  Gluck, 

personal  property,  though  made  in  another  Intestaterbfolee,  §  42  ;  Martim,  Rechtsgu- 

State  or  country,  where  a  different  law  pre-  lachten  der  Heidiberger  Fakultiit,  b.  i,  s. 

vails.    Grattan  v,  Appleton,  3  Story,  C.  C.  17^ ;  £ichhom,  Deutsches  Recht,  (  35 ; 

755.  Mittermaier,  Deutsches  Recht,  (  32. 

As  to  the  movable  propertv  in  Louisiana  Thus,  if,  by  the  law  of  the  place  of  his 
of  a  non-resident  testator,  its  disposition  orinnal  domicile,  a  person  cannot  make  a 
by  will  must  be  governed  by  the  law  of  the  will  of  his  property  before  he  is  twenty- 
State  where  the  will  was  made  and  the  one  years  01  age,  he  cannot  make  a  valid 
testator  resided.  Lewis'  Estate,  32  La.  will  under  that  age,  even  if  such  property 
An.  385.  as  is  situated  in  a  place  where  the  law 

A  resident  in  New  Jersey  made  a  con-  allows  persons  of  a  aifferent  age  to  make 

veyance  in  trust,  embracing  real  estate  in  a  will  of  like^  property.    Merlin,  Rupert. 

New  Jersey  and  New  York  and  all  kis  Stat. ;  Id,  Majority,  ^  5 ;  //.  Autorisation 

personal  estate,  to  take  effect  after  his  death,  Maritale,  { i  o.   The  like  rule  is  maintained 

subject  to  a  power  of  revocation ;  and  upon  by  Burgundus,  Stockmans,  and  D' Argentre 

a  contest  as  to  the  title  to  personal  prop-  as  to  personal  property  and  covenants.   See 

ert^  embraced  in  it,  the  court  held  that  the  Liverm.,  Diss.  pp.  34,  35,  50. 

validity  of  the  conveyance  should  be  tested  And  if  by  the  law  of  her  orijg^inal  domicile 

by  the  laws  of  New  Jersey,  and  that,  the  a  married  woman  cannot  dispose  of  her 

instrument  being  invalid  at  the  common  property  by  will,  except  with  the  consent 

law,  the  law  of  New  Jersey  should  not  be  of   her  husband,  she  cannot  dispose   of 

presnmed.to  be  identical  with  that  of  New  property  situated  in  another  place  where 

York.   Sullivan  v.  Babcock,  63  How.  (N.Y.)  no  such  consent  is  required,    /ftu/.,  Henry 

Pr.  120.  on  For.  L.  §  I,  p.  31;   Story,  Confl.  L. 

Where   it   appeared   that   a   testator's  §  52. 
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ing  wills  of  personal  or  movable  property,  that  if  they  are  regular, 
and  made  according  to  the  forms  and  solemnities  required  by  the 
law  of  the  testator's  domicile,  they  are  sufficient  to  pass  such 
movable  or  personal  property  in  every  other  country  in  which 
situated.^  The  same  doctrine  is  firmly  established  in  the  Ameri- 
can courts.* 

Where  a  person  domiciled  in  one  State,  being  abroad,  but  not 
having  lost  his  domicile  in  his  native  State,  executes  a  will  of 
personal  property  in  such  foreign  State,  such  will  is  valid  if  exe- 
cuted according  to  the  laws  of  his  domicile,  although  not  executed 
in  accordance  with  the  law  of  the  place  of  its  execution.* 

But  it  seems  that  a  will  made  while  on  a  temporary  visit  in  a 
foreign  country,  executed  in  conformity  with  the  laws  of  such 
temporary  residence,  but  contrary  to  the  law  of  the  domicile,  will 
be  invalid  in  the  place  of  the  domicile ;  and  the  admission  of  the 
will  to  probate  in  the  place  of  execution,  and  the  transmission  of 
a  copy  to  the  place  of  domicile,  cannot  have  anv  effect  there,  in 
the  absence  of  some  statute  giving  it  such  force.* 

Yet,  if  a  .will  made  in  one  State  conflicts  with  the  prohibitory 
laws  of  the  State  in  which  the  property  is  situated,  such  will  will 
be  inoperative  in  the  latter  State,  because  it  contravenes  the  public 
policy  of  the  State,  as  declared  by  its  express  statute,  and  is  not 
embraced  in  the  general  rule  of  comity  regarding  the  law  of  the 
domicile.*  , 

b.  Of  Immovable  Property, — The  lex  loci  rei  sitce  governs  as  to  the 

1  Bruce  v,  Bnice»  2  Bos.  &  P. '  229,  n. ;  300 ;  s.  c,  4  Myl.  &  Cr.  76,  80^  82 ;  Moore 

Potter  V,  Brown,  5  East,  130;  Ferraris  v.  t^.  Darell,  4  Hags.  £cc  346,  ^52;  Bennett's 

Hertford,  3  Curt.  £cc.  468;  s.  c,  7  £ng.  Case,  Mon.  L.  Mag.  (Sept.  1840)  264;  Sill 

Jur.  (Apr.  1, 1843)  2^^»  Somerville  v.  Som-  z/.  Worswick,  i  H.  BlaoL.  690;  Ommaoey 


erville,  c  Ves.  750;   Balfour  v,  Scott,  6  z/.  Bingham,  5  Ves.  757 ;  s.  c,  3  Hagg.  £cc 
I.  P. 

,  Thornton,  2  Add.  Ecc.  i,  21;  377;  Hog{^ 
s.  c,  8  Sim.  310,  311 ;  Moore  v,  Darell,  4       8  Goodwin  v,  Jones,  3  Mass.  514;  Rich- 


Brown,  P.  C.  C50;  s.  c,  2  Add.  Ecc  15,  n. ;   414,  n.;   Stanley  v,  Bernes,  3  Hagg.  Ecc 
Curling  t/.  Thornton,  2  Add.  Ecc.  i,  21;   377;  Hoggv.Lashley,  3  Hagg.  Ecc.  415,11. 


>^atkins,  2  Ves.  35;  Philips  v.  Hunter,  2  %  Story,  C.  C.  7^5;  Harvey  z^.  Ricliards,  i 

H.  Black.  402 ;  Drummond  v.  Drummond,  Mason,  C.  C.  381 ;  Armstrong  v.  Lear,  12 

6  Bro.  P.  C.  601 ;  Hunter  v.  Potts,  4  T.  R.  Wheat.  (U.  S.)  i6q;  Dixon's  Ex'rs  v.  Ram- 

182 ;  4  Burge,  Comm.  on  Col.  &  For.  L.  pt.  sey's  Ex*rs,  3  Cr.  (U.  S.)  319;  Holmes  v. 

2,  pp.  588-590;  Robertson,  Succ.  99,  191,  Remsen,   4  John.  Ch.   (N.  Y.)  460,  469; 

214,  215,  28 J,  290,  297;  Ersk.,  Inst.   b.  Desesbats  v,  Berquier,  I  Binn.  (Pa.)  330; 

\,  tit.  9i  §  4 ;  Karnes,  Princ  Eq.  b.  3,  ch.  8,  Rue  High  App.  2  Doug.  (Mich.)  ^22. 

4.    See,  also,  Vattel  b.  2,  ch.  8,  §  110;  8  Rue  High  App.  2  Doue.  (Mich.)  515; 

)enizart.  Voce  Domicile,  §§  3,  4;  Voet,  Caulfield  v.  Sullivan,  85  N.  Y.  153. 

lib.  38,  tit  17,  §  34  ;  Vinnius,  Select.  Quest  A  will  executed  in  France  by  a  citizen  of 

lib.  2,  ch.  19 ;  Van  Leevuen,  Cusura  For.  New  York,  temporarily  residing  in  France, 

lib.  3,  ch.  12;  Hub.  par.  i,  lib.  3,  tit  T3,  §  is  to  be  construed  according  to  the  law  of 


20;  /^.  par.  2,  lib.  i,  tit.  3,  §  15;  Bynker-   New  York.    Caulfield  s^.  Sullivan,  85  N.  Y. 
shaek.  Quest.  Priv.  Juris.  Tib.  x,ch.  10,334,    151. 

*'**'*         Misi    **       "     '*" 

157 
lished,  was  for  a  time  much  discussed  in    Wallace,  2  Or.  (N.  J.)  Ch.  016. 


331J.  '  —J  Morris  V,  Morris,  27  Miss.  847 ;  Sturdi- 

This  doctrine,  though  now  formally  estab-   vant  v,  Neill,  27  Miss.  157;   Wallace  v. 


England.  See  Bempde  v,  Johnston,  3  Ves.  h  Mahomer  v,  Hooe,  9  Smed.  &  M. 
198,  200;  Brodie  t/.  Barry,  2  Ves.  &  B.  127,  (Miss.)  247 ;  Harper  v,  Stanbrough,  2  La. 
131 ;  Price  V,  Dewhurst,  8  Sim.  279,  299,    An.  377  ;  Harper  v,  Lee,  2  La.  An.  332* 
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capacity  or  incapacity  of  the  testator  to  make  a  will,  and  as  to^ 
the  extent  of  his  power  to  dispose  of  the  property,  and  the  forms 
and  solemnities  to  be  observed  to  give  the  will  its  due  attention  and 
efiFect ;  ^  and  also  in  all  that  concerns  the  descent  and  distribution 
of  real  estate.* 

c.  Trusts  and  Executiofi  of  Powers.  —  The  validity  of  the  trusts 
declared  by  a  will  is  to  be  determined  by  the  law  of  the  testator's 
domicile.' 

A  will,  in  execution  of  a  power,  must  be  executed  in  conformitv 
to  the  law  of  the  domicile  of  the  donor  of  the  power ;  the  will 
creating  the  power,  and  the  one  executing  it,  form  but  a  single 
instrument ;  *  and  where  a  testator  executes  a  testamentary  power, 
according  to  the  law  of  his  domicile,  it  does  not  relate  back  to 
a  will  of  a  prior  testator  domiciled  elsewhere,  conferring  such 
power.' 


1  HoInie89.Reinsen,4TohiLCh.  (N.Y.)   32;  Elliott  v.  Minto,  6  Madd.  16;  Cocker- 

_o;  s.  c  20  Johns.  (N.  Y.)'  229;  Wills  v.   ell  v.  Dickens,  3  Moore,  P.  C.  08,  131,  132; 

Cowper,  2  Ohio,  124;  Flannery's  Will,  24   Tulloch  v.  Hartley,  i  Young  &  C.  (N.  R.) 


Sl   C02;  Carey's  Appeal,  75  Pa.  St.    114. 
;  United  States  v,  Crosby,  7  Cr.  (U.  S.)       By  a  will  made  in  Massachusetts,  a 


Pa.  Sl 

201 ;  United  States  v.  Crosby,  7  Cr.  (U.  S.)  By  a  will  made  in  Massachusetts,  a  testa 
115:  McCormick  v.  Sullivant,  10  Wheat  tor  devised  land  in  Rhode  Island  to  his 
(U.  S.)  192,  202;  Darby  v,  Mayer,  10  wife.  Other  land  passed  under  a  residuary 
Wheat.  (I/.  S.)  465;  Copin  v.  Copin,  2  P.  clause.  Had  the  will  been  construed  ac- 
Will.  291,  2^3;  Curtis  v.*  Button,  14  Yes.  cording  to  the  law  of  Massachusetts,  the 
cty,  541 ;  Birtwdistle  v.  Vardill,  5  Bam.  &  widow  would  have  had  no  dower  in  the 
C.438;  s.c.,9Bligh,32;  Henry  on  For.  L.  residue.  It  was  held  that  the  law  of 
i3r  i5>  Burge,  Comm.  on  Col.  &  For.  L.  Rhode  Island  must  prevail,  the  land  being 
pL  2,  pp.  570-580;  /</.,  pt.  2,  ch.  4,  §  c  pp.  there  situated,  and  that  the  widow  was 
169,  170;  /</.,  Dt.  2,  ch.  5,  p.  217;  Story,  entitled  to  claim  dower  in  the  residue. 
Confl.  L.  f{  428, 434, 474.  Atkinson  v.  Staigg,  11  R.  1. 725. 

%  Lucas  V.  Tucker,  17  Ind.  41 ;  Dunbar  A  Scotch  deedof  disposition  and  settle- 
V.  Dunbar,  5  La.  An.  159;  Augusta  Ins.  ment,  duly  executed  as  a  testamentary  dis* 
Co.  V.  Morton,  3  La.  An.  418 ;  Harper  v.  position  according  to  the  laws  of  Scotland, 
Hampton,  1  Harr.  &  J.  (Md.)  622,  687  ;  m  the  presence  of  two  witnesses,  is  a  valid 
Goodwin  v,  Jones,  3  Mass.  C14,  51S;  Cut-  will  of  the  testator's  real  and  personal 
tcr  ».  Davenport,  1  Pick.  (Mass.)  81,83;  property  in  New  York.  Easton*s  Will,  6 
Blake  V.  Williams,  6  Pick.  (Mass.)  286;  Paige  Ch.  (N.  Y.)  183. 
Holmes  v.  Remsen,  4  John.  Ch.  (N.  Y.)  A  will  executed  in  another  State,  and 
460;  s.  c,  20  Johns.  (N.  Y.)  220,  254;  attested  by  a  less  number  of  witnesses 
Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.)  276;  than  is  required  to  give  validity  to  a  devise 
Hosford  V.  Nichols,  i  Paige  Ch.  (N.  Y.)  of  lands  m  Florida,  whose  law  requires 
220 ;  Applegate  v.  Smith,  31  Mo.  161 ;  three  witnesses,  is  inoperative  in  Florida. 
Chapman  v,  Robertson,  6  Paige  Ch.  (N.  CroUy  v,  Clark,  20  Fla.  849. 
Y.)  627, 630 ;  Wills  V,  Cowper,  2  Ohio,  124 ;  It  has  been  held  that  if  one  would  derive 
s.  c.,  3  Ohio,  486;  Holman  v,  Hopkins,  27  title  through  a  Virginia  will  to  land  in  the 
Tex.  38;  United  States  v,  Crosby,  7  Cr.  District  of  Columbia,  he  must  show  that 
(U.  S.)  115;  Clark  v,  Graham,  6  Wheat,  the  will  was  so  executed  as  to  pass  real 
(U.  S.J  577;  Kerr  v.  Moon,  9  Wheat.  (U.  estate  in  the  District :  if  this  is  not  done, 
S.)  566;  McCormick  v,  Sullivant,  10  Wheat,  it  is  immaterial  that  the  will  was  sufficient 
(U.  S.)  102 ;  Darby  v.  Mayer,  10  Wheat,  to  pass  the  title  of  real  estate  in  Yirginia. 
(U.  S.)  465;  Ennis  v.  Smith,  14  How.  (U.  Robertson  v.  Pickrell,  109  U.  S.  608. 
S.)  400;  O'Brien  v.  Woody.  4  McL.  C.  C.  8  Wood  v.  Wood,  5  Paige  Ch.  (N.  Y.) 
73;  Sill  r.  Worswick,  I  H.  Black.  665;  596;  Bascom  v.  Albertson,  34  N.  Y.  584; 
Hunter  r.  Potts,  4  T.  R-  182;  Philips  v.  s.  c,  i  Redf.  (N.  Y.)  340;  Ward  v.  Starr 
Hunter,  2  H.  Black.  402;  Selkrig  v,  Davis,  (Pa.),  11  Pitts.  L.  J.  155. 
2  Rose,  Bank.  Cas.  97 ;  s.  c,  2  Dow.  230 ;  4  Bingham's  Estate  (Pa.),  i  Leg.  Gaz. 
Copin  v.  Copin,  2  P.  Will.  290,  293;  Brodie    Rep.  3191* 

V.  Barry,  2  Yes.  &  B.  130;  Bin  whistle  v,       t  See  Bingham's  Appeal,  64  Pa.  St  346; 
Yardill,  5  Bam.  &  Cress.  438 ;  s.  c,  9  Bligh,   Tatnall  v,  Hankey,  2  Moore,  P.  C.  342. 
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Thus,  where  a  power  of  appointment  was  given  to  a  party, 
enabling  him  to  dispose  by  will  of  personal  property  situated  in 
one  country,  and  such  party  was  domiciled  in  another  country, 
and  he  executed  the  power  and  complied  with  all  the  requisites 
thereof,  making  a  will  according  to  the  law  of  the  country  where 
the  power  was  created  and  the  personal  estate  was  situated,  but 
which  was  not  made  in  accordance  with  requisites  prescribed  by 
the  place  of  his  domicile,  it  has  been  held  that  such  execution  of 
the  power  is  valid.* 

2.  Execution  and  Revocation  of  Wills.  —  It  is  a  well- 
established  doctrine,  both  in  England  •  and  in  America,*  that 
the  lex  domicilii  is  to  govern  the  formalities  and  execution  of  a 
will  of  personalty ;  but  that  in  regard  to  real  property  or  immov- 
ables, the  lex  rei  sitce  governs  as  to  all  that  concerns  the  will  and  * 
the  solemnities  by  which  it  is  to  be  attested,* 

In  England  the  courts  will  give  effect  to  a  foreign  will,  valid 
where  executed,  though  invalid  as  to  execution  by  the  English 
law ;  *  but  where  an  Englishman  is  domiciled  abroad,  in  the  exe- 

1  Tatnell  v,  Hankey,  2  Moore,  P.  C.  342.   v.  Lashley,  3  Hagg.  £cc.  415,  n. ;  De  Boo- 
Where  a  married  woman  domiciled  in   neval  v.  De  Bonneval,  i  Curt.  Ecc  856; 

Maryland,  having  a  power  of  appointment  Robins  v.  Dolphin,  i  Sw.  &  Tr.  37 ;  Crook- 
over  real  estate  m  Massachusetts,  devised  enden  v.  Fuller,  i  Sw.  &  Tr.  442;  Laneii- 
by  her  father,  who  was  domiciled  there,  ville  v.  Anderson,  2  Sw.  ^Tr.  24;  4  Barg. 
died,  leaving  a  will  devising  to  her  husband  Com.  on  Col.  &  For.  L.  pt.  2,  pp.  58)^590; 
all  the  real  and  personal  estate  to  which  Robertson,  Succ.  99, 191,  214,  215, 285,  290, 
she  should  be  entitled  in  law  or  equity  at  297;  Ersk.  Inst.  b.  3,  tit  9,  sec.  4;  Kames 
the  time  of  her  decease,  but  making  no  Princ.  £q.  b.  3,  ch.  8,  §  48.  See,  also, 
mention  of  the  power  of  appointment,  Vattel,  b.  21,  ch.  8,  f  no;  Denixart,  voce 
which  by  the  law  of  Maryland  was  not  a  Domicil,  §§  3,  4;  Voet,  lib.  38,  tit  i?,}  34* 
good  execution  of  the  power,  though  it  Vinnius,  Select  Quest  lib.  2,  ch.*  19;  yf^n 
was  otherwise  by  the  laws  of  Massachu-  Leevrien,  Cusura  For.  lib.  x,  ch.  12;  Hub., 
setts,  it  was  held  that  the  law  of  the  lat-  par.  i,  lib.  3,  tit.  13,  §  20;  Id^  par.  2,  lib.  i, 
ter  State  must  govern,  and  that  the  power  §  i  j ;  Bynkerrhoek,  Quest.  Pnv.  Juris,  lih 
was  well  executed.  Sewall  v.  Wilmer,  132  i,  ch.  16,  334,  33^ 
Mass.  131.  8  Goo(fwin  t^.  Jones,  3  Mass.  514;  Rich- 

2  Bruce  v,  Bruce,  2  Bos.  &  Pull.  229,  n. ;  ards  v.   Dutch,  8  Mass.   ^06;   Dawes  v. 
Potter  V,  Brown,  5  East,  130;  Ferraris  v.  Boylston,  9  Mass.  337  j^  Guier  v.  O'Daniel, 
Hertford, -?  Curt  Ecc. 
(Apr. 

P.  C.  550;  s.  cT,  2  Add.  Ecc.  15,  n. ;  Curling  Wheat.  (U.  S.)  169;  Dixon's  Exrs.  v.  Rtm- 

V.  Thornton,  2  Add.  Ecc.  2i ;  s.  c,  8  Sim.  sey's  Exrs.,  ;3  Cr.  (U.  S.)  319;  Holmes  r. 

310,  311;  Moore  v.  Darell,  4  Hags.  Ecc.  -Remsen,  4  John.  Ch.  (N.  Y.)  460^  iff^\ 

346,  352;  Breemer  v.  Freeman,  10  Moore,  Desesbats  v.  Berquier,  i  Binn.  (Pa.)  336; 

P.  C.  358;  Pipon  V,  Pipon,  Amb.  25;  Burn  Rue  High  App.  2  Doug.  (Mich.)  522. 

V.  Cole,  Amb.  415;  Thorne  v,  Watkins,  2  4  Lucas  v.  Tucker,  17  Ind.  41;  Apple- 

Vez.  35;  Philips  v.  Hunter,  2  H.  Black,  eate  v.  Smith,  31   Mo.  166;  Holman  v. 

402 ;    Drummond  v,  Drummond,  6   Bro.  Hopkins,  27  Tex.  38 ;  Armstrong  r.  Lear, 

P.  C.  601;  Hunter  v.  Potts,  4  T.  R.  182;  12   Wheat  (U.   S.)   160;    McCormick  v. 

Bemp-de  v,  Johnstone,  3  Ves.   198,  200;  Sullivant,  10  Wheat  (if.  S.)  192;  United 

Brodie  r.  Barry,  2  Ves.  &  B.  127, 131 ;  Price  States  v.  Crosby,  7  Cr.  (U.  S.)  115;  Copin 

V.  Dewhurst,  o  Sim.  279,  299,  300;  s.  c,  4  v.  Copin,  2  P.  Will.  291 ;  Curtis  r.  Button, 

Myl.  &  Cr.  76,  80,  82;  Moore  v.  Darell,  4  14  Ves.  537;  Crookenden  v.  Fuller,  x  Sw. 

Haeg.  Ecc.  346,  352 ;  Bennett's  case,  Mon.  &  Tr.  442 ;  Laneuville  w.  Anderson,  2  Sw. 

L.  Mag.  (Sep.  1840)  264;  Sill  v,  Wors-  &  Tr.  24;  Onslow  v.  Cannon,  2  Sw.  &  Tr. 

wick,  I  H.  Black.  690;  Ommaney  z/.  Bing-  136. 

ham,  5  Ves.  757;  s.  c,  3  Hagg.  Ecc.  414,  n.;  5  In  re  Guttierez,  38  L.  J.  Rep.  Eq. 

Stanley  v,  Bemes,  3  Hagg.  l^c  377 ;  Hogg  (N.  S.)  Prob.  &  M.  48. 
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cution  of  his  will,  he  must  follow  the  law  of  his  domicile,  —  not 
that  of  his  native  land.^ 

In  the  United  States,  if  a  will  as  to  personalty  is  good  by  the 
law  of  the  domicile,  it  is  good  everywhere ;  and  it  void  by  the  law 
of  the  domicile,  it  is  void  everywhere.* 

a.  Change  of  Domicile.  —  Where  a  testator,  after  the  execution 
of  his  will  in  one  domicile,  abandons  that  domicile,  and  acquires  a 
new  residence  in  the  second  domicile  in  which  such  will  is  invalid 
for  want  of  proper  execution,  the  law  of  the  latter  domicile  will 
prevail,*  and  the  will,  in  effect,  will  be  revoked.* 

Where  a  citizen,  domiciled  in  South  Carolina,  executed  a  will 
according  to  the  law  of  that  State,  and  subsequently  abandoned 
his  domicile  there,  and  acquired  a  new  one  in  New  York,  where 
he  died,  the  New  York  courts  held  that  the  South  Carolina  will, 
not  being  executed  according  to  the  forms  prescribed  in  New 
York,  was  not  valid  to  pass  personalty  in  New  York.*  The  same 
doctrine  has  been  held  in  Connecticut  •  and  other  States.'' 

b.  Subsequetit  Birth  of  a  Child.  —  If  the  proper  tribunal  of  the 
domicile  adjudge  a  will  to  be  revoked  by  the  subsequent  birth  of 
issue,  it  cannot  be  established  as  a  valid  will  of  personalty  in 
another  State;  but  as  to  the  realty  the  question  of  testacy  is 
governed  by  the  lex  loci,^ 

3.  Construction  of  Wills.  — a.  As  to  Interpretation  of  Words. 
—  It  is  a  general  rule,  in  the  construction  of  wills,  that  the  last 


8  Johnson  v.  Copeland,  35  Ala.   521;  subsequent  change  of  domicile.    Ex  parte 

HiU  V.  Townsend,  24  Tex«  C75;  Holmes  v.  McCormick,  2  Bradf.  (N.  Y.)  169^ 

Rem8en,4johns.Ch.  (N.  Y.)46o;  Moultrie  The  principle  that  a  change  of  domicile 

V.  Hunt,  23  N.  Y.  ^ ;  Abston  v.  Abston,  after  the  will  is  made  may  revoke  a  prior 

15  La.  An.   137;  Perin  xk  McMicken,  15  will,  if  the  same  be  invalid,  according  to 

La.  An.  154;  Jones  v.  Gerock,  6  Jones,  the  law  of  the  new  domicile,  was  modified 

(N.  C.)  Eq.  190 ;  Dunls^  v.  Rogers,  47  in  England  by  Ix)rd  Kingsdown's  act  (23* 

N.  H.  281 ;  Desesbats  V.  berquier,  i  Binn.  24,  25,  Vict.  en.  114,  §  3),  which  provides 

(Pa.)  336;  Dixon  v.  Ramsay,  \  Cr.  (U.  S  )  that  "  no  will  shall  be  held  to  be  revoked, 

319;  Armstrong t'.  Lear,  12  Wheat.  (U.S.)  or  to  have  become  invalid,  nor  shall  the 

169;  Harrison  v,  Nixon,  9  Pet  (N.  S.)  483 ;  construction  thereof  be  altered,  by  reason 

Gilman  v,  Gilman,  J2  Me.  165 ;  Swearingen  of  any  subsequent  change  of  domicile  of 

tr.  Morris,  14  Ohio  St.  424.  the  person  making  the  same."    Under  this 

S  Nat  V.  Coons,  10  Mo.  543.    See  Deses-  act,  where  a  will  was  made  in  one  country 

bats  V.  Berquier,  i  Binn.  (Pa.)  336;   Pot-  where  a  person  was  domiciled,  which  was 

linger  v.  Wightman,  ^  Meriv.  08.  valid  in  that  country,  but  invalid  in  Eng- 

"  This  doctrine,**  it  is  said  by  Sir  R.  land,  and  the  person  subsequently  removed 
Phillimore  (Priv.  Inter.  L.  I V.  028),  '*  is  to  England,  and  acquired  a  new  domicile, 
fraught  with    obvious    and    many  incon-  and  died  there,  his  will  was  held  to  be  good  in 
veniences,  and  with  the  great  evil  of  ren-  England.    See  In  re  Reid,  L.  R.  1  P.  &  D.  74. 
dering  difficult  and  uncertain  that  which  is  o  Moultrie  v.   Hunt,  3  Bradf.  (N.  Y.) 
one  great  object  of  civilization,  to  render  322 ;  s.  c,  23  N.  Y.  394. 
easy  and  certain  the  validity  of  the  testa-  6  Irwin's  App.  33  Conn.  128;  bat  this 
ments.    It  is  to  be  lamented,  therefore,  subject  is  now  regulated  by  statute  in  Con- 
Hiat  the  doctrine  has  been  in  some  de-  necticut.    i  RedfT  Wills.  (3d  ed.)  381. 
gree  countenanced,  though  not  judicially  7  See  Nat.  v.  Coons,  10  Mo.  543;  Man- 
adopted,  by  the  judicial  committee  of  the  uel  v,  Manuel,  iiOhio  St. 4C8. 
Priyy  Counsel.*'    Breemer  v.  Freeman,  10  8  Bloomer  v,  Bloomer,  2  Bradf.  (N.  Y.) 
Moore,  P.  C.  359^  339.     Vide  infra^  this  series,  tit.  **  Wills.* 
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domicile  of  the  testator  is  to  be  resorted  to  in  all  questions  of 
construction  or  interpretation.^ 

But  where  a  will  is  made  in  one  country,  as  to  the  meaning  of 
the  terms  used,  it  ib  to  be  constructed  according  to  the  law  of  that 
country,  whether  the  judicial  inquiry  as  to  its  meaning  and  inter- 
pretation arise  in  that  country,  or  in  a  foreign  country.* 

If  a  question  should  arise  as  to  whether  the  terms  of  the  will 
include  a  bequest  of  real  estate,  or  show  an  intention  on  the  part 
of  the  testator  to  bequeath  real  estate  as  well  as  personal  property, 
such  question  is  to  be  determined  according  to  the  law  of  the  place 
of  his  domicile,  where  the  will  was  made ;  and  the  same  interpre- 
tation must  be  put  upon  those  terms  in  every  other 'country  which 
would  be  put  upon  them  by  the  law  of  that  domicile.* 

1  Bascom  v.  Nichols,  i   RedL  (N.  Y.)    sense  there  attached  to  it.     Gnerard  ». 
340;  PaiBons  V.  Lyman,  20  N.  Y.  103;   Guerard,  73  Ga.  306.       ^ 


bannelli  v,  Dannefli»  4  Bush  (Ky.),  61 ;       S  Enohin  t^._Wyiie,  xo  Jl.  L.  Qtas.  i; 
Adams  v*  Norris,  23  How.  (U.  S.)  354;   8.C.,  ~ 

Pierson  v.  Garnet,  2  Bro.  Ch.  38;  Enohin   41a 


Adams  v*  Norris,  23  How.  (U.  5.)  354;   8.C.,  x  Sw.  &  Tr.  118;  i  De.  G.  F.  &  J. 


r.  Wylie,  10.  H.  L.  Cass,  i ;  Trotter  v.  What  is  deemed  to  be  "  real  estate "  in 
Trotter,  4  Bligh  (N.  S.),  502;  Laneuville  v.  the  sense  as  used  in  a  will  devising  prop- 
Anderson,  2  Sw.  &  Tr.  26;  8.  €.,  22  Eng.  erty,  must  be  decided  by  the  domiale  ti 
L.  &  Eq.  642 ;  Stewart  v,  Garnett,  3  Sim.  the  testator.  Stewart  v,  Gamett,  3  Sim. 
308;  Boyes  V.  Bedale,  i  Hem.  &  M.  803;  308;  i  Redf.  Will.  (3d  ed.)  383;  Whar, 
Yates  V,  Thompson,  i  Sh.  &  McL.  J2j;  Confl.  L.  §  593;  Story,  Confl.  L.  §  47^. 
8.  c,  1  Clark  <fe  Finn*  544 ;  i  Redf.  Will.  It  has  been  held,  that  where  the  words 
(3d  ea.)  388;  Whart.,  CJonfl.  L.  §  592.  of  a  will  give  a  legacy,  or  create  trust  in 

8  Trotter  9.  Trotter,  4  Bligh  (N.  S.),  502 ;  favor  of  a  particular  party,  should  the  Un- 

Gordan  v.  Brown,  3  Hagg.  45  c,  n. ;  s.  c,  3  Kuage  used  import  a  wish  or  desire,  it  must 

Wills.  &  S.  407 ;  Price  v,  Dewnurst,8  Sim.  be  constructed  according  to  the  law  of  the 

279,  299.  place  where  the  will  is  made  and  the  tes- 

This  rule,  it  has  been  said,  does  not  re-  tator  has  his  domicile.    Pierson  v.  Garnet, 

3uire  the  adoption  of  foreign  rules  of  evi-  2  Bro.  Ch.  38.    Thus,  legadea'are  deemed 

ence  or  procedure  in  the  tribunal  where  payable  in  the  currency  of  and  according 

the  will  is  brought  for  a  construction  or  to  the  laws  of  the  country  where  the  will 

interpretation.    Adams  v,  Norris,  23  How.  was  made  and  the  testator  was  domiciled. 

(U.  S.)  354;  Yates  v,  Thompson,  3  Clark  Saunders  v.  Drake,  2  Atk.46c ;  Lansdowne 

&  Finn.  548 ;  Di  Sora  v.  Phillips,  10  H.  I^  v,  Lansdowne,  2  Bligh,  60,  88, 89^  95 ;  Mai- 

Cass.  624.  colm  v,  Martin,  3  Bro.  Ch.  50;  Pierson  v. 

Thus,  the  words  "  heir  at  law  "  in  a  be-  Garnet,  2  Bro.  Ch.  39, 47 ;  Wallis  v.  Bright- 

2uest  of  personalty,  if  the  testator  were  well,  2  P.  Wms.  88. 

omidled  in  England,  would  pass  the  es-  The  question  whether,  by  the  tenns  of  a 

tate  to  his  eldest  son ;  if  domiciled  in  Ohio  foreign  will,  a  legatee  takes  an  estate  for 

or  any  of  the  States  of  a  similar  jurispru-  life  or  in  fee,  is  to  be  determined  by  the 

dence,  it  would  pass  the  estate  to  all  of  his  law  of  the  place  where  the  will  was  made 

children.    Harnson  v,  Nixon,  o  Pet.  (U.  S.)  and  the  testator  domi;:iled,  and  not  by  the 

483.    And  this  is  true  although  the  testator  law  of  the  place  where  the  controversy 

was  a  native  of    England    (Harrison   v,  arises.    Brown  v.  Brown,  4  Wils.  &  Sh. 

Nixon,  9  Pet.  (U.  S.)  483;   Anstruther  v,  28,37.    The  same  is  true  of  the  testator's 

Chalmer,  2  Sim.  i),  who,  after  having  made  capacity  to  maka  a  particular  bequest  of 

his  will,  moved  to  such  State,  where  he  property.    Price  v.  Dewhurst,  8  Sim.  279^ 

died.    Nat  v.  Coons,  10  Mo.  543.  299,  300,  301.  . 

A  Georgia  court,  in  construing  a  devise  where  a  person  to  whom  a  legacy  is 
of  land  in  Georgia  to  the  testator's  "  own  given  dies  during  the  lifetime  of  the  testa- 
right  heirs,"  will  near  proof  that  the  testa-  tor,  the  question  whether  it  is  an  ademp- 
tor  lived  in  Pennsylvania,  and  there  made  tion  of  the  legacy,  or  whether  the  legacy 
the  will;  and  that,  under  the  laws  of  Penn-  descends  to  the  personal  representative  of 
sylvania,  brothers  and  sisters  of  the  whole  the  legatee,  is  to  be  decided  by  the  law 
blood  are  preferred  to  those  of  the  half  where  the  will  was  made  and  the  testator 
blood,  and  will,  from  such  proof,  infer  that  domiciled.  Boyes  v,  Bedale,  i  Hem.  & 
the  testator's  use  of  the  term  was  in  the  M.  805 ;  Anstruther  v,  Chalmer,  2  Sim.  i ; 
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The  law  of  the  place  of  the  actual  domicile  of  the  testator 
must  govern  in  its  construction  and  interpretation  of  a  foreign 
will*  And  it  seems  that,  where  a  will  is  made  in  one  country, 
and  the  testator  afterwards  removes  to  another  country,  where  he 
acquires  a  domicile,  and  dies  there,  such  will,  if  not  executed  in 
accordance  with  the  law  of  such  new  domicile,  will  be  invalid, 
although  executed  according  to  the  law  of  the  testator's  domicile 
at  the  time  when  it  was  made.* 

The  law  of  the  domicile  of  the  testator  governs  in  the  construc- 
tion of  a  will  disposing  of  real  property,  unless  the  testator  had 
in  view  the  law  of  the  situs^  or  uses  language  necessarily  referring 
to  the  usages  and  customs,  and  appropriate  only  to  that  situs,^ 

It  has  been  held  in  this  countnr,  that,  in  the  construction  of  a 
foreign  will,  the  foreign  law  will  oe  presumed  to  be  the  same  as 
the  law  of  the  forum,  unless  the  contrary  is  proved.* 

(i)  Designatio  Personarum.  — Where  the  bequest  in  a  will  des- 
ignates a  particular  class  or  description  of  persons  entitled  to  take 
under  the  designatio  personarum^  who  belong  to  that  class,  is  to  be 
determined  by  the  law  of  the  place  where  the  will  is  made  and  the 
testator  is  domiciled.^ 

b.  As  to  Effect  of  Particular  Provisiofis.  —  It  has  been  said,  that, 
although  the  law  of  the  testator's  domicile  is  of  general  application, 
yet,  when  aid  is  asked  from  the  court  to  enforce  a  provision  which 
by  the  law  of  the  forum  is  forbidden,  an  exception  is  to  be  made.* 

Thornton  tr.  Curling,  2  Add.  Ecc  6^  10-25;  S  Dannelli  v.  Dannelli,  4  Bush  (Ky.)»  629 

t.  c.,  8  Sim.  31a  Enohin  v.  Wvlie,  10  H.  !»  Cas.  i ;  Trotter 

Where  a  testator  domiciled  in  one  coun-  v.  Trotter,  3  wils.  &  Sh.  407 ;  8.  c, 4  Bligl^ 

try  provides  for  the  sale  of  his  land  in  that  (N.  S.)  502,  505. 

country,  and  the  application  of  the  pro-  4  Sharp  v,  ^arp,  35  Ala.  574. 

ceeds  to  charity  in  another  countnr,  the  5  See  Dannelli  v,  Dannelli,  4  Bush  (Ky.), 

question  of  the  validity  of  such  will  is  to  61 ;  Harrison  v,  Nixon,  9  Pet.  (U.  S.)  403. 

be  determined  b^  the  law  of  the  country  6  Whart.,  Confl.  L.  §  5^. 

where  he  is  domiciled  and  the  land  situ-  Thus,  in  constructing  wills,  provisions  of 

ated,  not  by  the  law  of  the  country  where  disinheritance  will  be  restricted  in  those 

it  is  to  be  applied  to  chanty.    Trustees  of  countries  where  a  restricted  disinheritance 

Bap.  Asso.  V.  Smith,  3  Pet.  (U.  S.)  appx.  only  is  permitted  i  in  constructing  provis* 

S  1-503;  s.c.,4  Wheat.  (U.  S.)  i ;  Curtis  v.  ions  creating  trust  entails,  endowing  eccle* 

utton,  14  Ves.  537,  541.  siastical  corporations   in   mortmain,    and 

1  Harrison  v.  Nixon,  o  Pet.  (U.  S.)  483,  providing  for  perpetual  accumulations,  re- 

C04,  50J ;  Anstruther  v,  Chalmer,  2  Sim.  i ;  mainders  of  personalty,  and  substitutions, 

Laneuville  tr.  Anderson,  2  Sw.  &  Tr.  24.  the  court  will  be  governed  by  the  law  of  the 

The  lef^al  operation  and  interpretation  forum,  although  no  such  law  was  in  force 

of  a  will  »  to  be  determined  by  the  law  as  at  the  placeof  the  testator's  domicile.   Har- 

it  existed  at  the  time  of  its  execution:  but  per  v.  Stanbrough,  2  La.  An.  377  ;  Harper 

the  mode  in  which  it  should  be  submitted  v.  Lee,  2  La.  An.  382 ;  Mahomer  t/.  Hooe,  9 

to  the  court  and  jury,  and  the  effect  to  be  Smed.  M.  (Miss.)  247 ;  Mcintosh  v,  Town- 

Siven  to  the  testimony  that  accompanies  it,  send,  16  Ves.  330 ;  Somerville  v.  Somerville, 

epend  u^n  the  law  of  the  forum  at  the  5  Ves.  749;  Bradalbane  r.  Shandor,  2  S. 

time  of  triaL    Adams  v»  Norris,  23  How.  &  McL.  377  ;  Attorney-General  v.  Mill,  3 

(U.  S.)  354»  Russ.  C.  C.  328 ;  s.  c,  c  Bligh,  593. 

8  Nat  V,  Coons,  10  Mo.  543 ;  Desesbftts  A  direction  in  a  will  for  an  accumula- 
te. Berquier,  i  Binn.  (Pa.)  jro;  Pottinger  v,  tion  of  the  income  of  real  estate,  until  the 
Wightraan,  3  Meriv.  69 ;  Breemer  v.  Free-  death  of  the  last  of  twelve  life  annuitants, 
man,  10  Moore,  P.  C.  359.  and  that  then  the  estate,  with  the  accumu- 

This  doctrine  is  severely  criticised  by  lated  interest,  to  be  divided,  is  void  as  to 

Sir  R.  Philltmore,  Priv.  Inter.  L.  iv.  628.  real  estate  in  New  York,  although  the  di* 
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Where  a  testator  in  his  will  executes  a  testamentary  power 
according  to  the  law  of  his  domicilci  it  does  not  relate  back  to  a 
will  of  a  prior  testator  domiciled  elsewhere,  conferring  such 
power.*  » 

c.  Adjudication  by  Domiciliary  Courts. — Adjudications  by  for- 
eign courts,  being  the  domiciliary  courts  of  the  deceased  testator, 
construing  a  will,  or  passing  upon  the  question  of  succession 
under  the  laws  of  such  country,  will  be  binding  upon  courts  else- 
where.* 

4.  Authentication  and  Proof.  —  The  court  of  equity  having 
jurisdiction  of  testamentary  trusts,  cannot  enforce  a  foreign  will 
of  which  there  has  been  no  probate  obtained  from  the  local 
courts.' 

a.  Of  Personal  Property,  — A  will  of  personal  property  must  be 
proved  according  to  the  law  of  the  last  domicile  of  the  testator.* 

Probate  may  be  granted  of  a  foreign  will  of  personalty,  exe- 
cuted in  conformity  to  the  lex  domicilii^  though  not  valid  bv  the 
laws  of  the  State  where  offered  for  probate.*  But  a  will  01  per- 
sonal property  made  in  another  jurisdiction  cannot  ^  admitted 
to  probate  unless  shown  to  have  been  executed  in  accordance 
with  the  law  of  the  domicile.* 

rection  may  be  valid  in  the  State  where  (Mass.),   162 ;    Campbell  v,  Sheldon,  13 

the  testator  lived  and  made  his  will.   Hob-  Pick.  (Mass.)  8 ;  Youne  v.  Brush,  28  N.  Y. 

son  V,  Hale,  95  N.  Y.  588.  667 ;  s.  c,  18  Abb.  (N.  Y.)  Pr.  171 ;  reversing 

1  See  Bineham's  Appeal,  64  Pa.  St.  346 ;  s.  c,  58  Barb.  (N.  Y.)  294 ;  Young  v.  Brush, 

Tatnall  v.  Hankey,  2  Moore,  P.  C.  342.  41  N.  Y.  620;  Price  v,  Dewhurst,  4  M.& 

See  «r/ra,  I,  r,  "Trusts  AND  Execution  Cr.  76^  80;  McCormick  ».  Sullivant,  10 

OF  Powers."  Wheat  (U.  S.)  192 ;  Darby  ».  Mayer,  10 

8  Doglioni  f.  Crispin,  L.  R.  i    H.  L.  Wheat.  (U.  S.)  465. 

301 ;  In  re  Weaver,  j6  L.  J.  Prob.  &  Mat.  A  testamentary  paper  executed  in  a  for- 

41 ;   Crispin  v,  Doglioni,  9  Jur.  (N.  S.)  eign  country,  though  a  valid  will  bv  the 

653 ;  aff  *a,  L.  R.  I  H.  L.  304 ;  Partington  v.  foreign  law,  cannot  be  made  the  foundation 

Attorney-General,  L.  R.  4  H.  L.  104,  107 ;  of  a  suit  for  a  legacy  in  the  courts  of  this 

Enohin  v,  Wylie,  xo  H.  L.  Cas.  i.  country  until  admitted   to  probate  here. 

It  is  held  that  the  judgment  of  the  court  Armstrong  v.   Lear,   12   Wneat.  (U.  S.) 

of  the  domicile  of  a  testator  at  the  time  169. 

of  his  death  is  binding  upon  all  foreign  A  will  duly  probated  in  Indiana,  where 

courts  as  to  questions  of  succession  and  there  was  property  of  the  testatrix,  cannot 

title  to  personal  property,  where  the  same  be  attacked  for  incapacity  and  undue  influ- 

questions  between  the  same  parties  are  ence  in  Vermont,  where  the  testator  had 

in  issue  in  the  foreign  court  which  have  no  domicile.    Ives  v,  Salisbury,  56  Vt  565. 

been  decided  by  the  court  of  the  domicile.  Query,  Whether  a  will  of  a  non-resident, 

Gordon  v.  Brown,  3  Hagg.  4^5 ;  Crispin  v.  refused  probate  in  one  State  on  account 

Doglioni,  8  L.  T.  (N.  S.)  ^iS;  s.  c,  3  Sw.  of  a  local  statute  which  would  not  affect 

&  Tr.  96;  32  L.  J.  Prob.  169.  its  validity  in  another,  is  sufficient  to  pass 

The  rule  of  binding  courts  of  one  State  title  ^to  lands  in  the  latter  State.    In  re 

by  the  decision  of  tne  courts  of  another  Lawrence,  3  Hal.  Ch.  (N.  J.)  215. 

State,  in  the  administration  of  the  laws  4  Flannery's  Will,24Pa.St.502;  Carey't 

of  the  first  State,  in  respect  to  property  Appeal,  75  Pa.  St.  201. 

subject  thereto  and  within  its  jurisdiction  5  Isham  v.  Gibbons,  i  Bradf.  (N.  Y.)  69. 

applied  as  to  interpretation,  in  7  Paige  6  Pretto*s    Will,   4    Phila.   (Pa.)  380; 

Ch.  (N.  Y.)  182  of  N.  Y.  Rev.  Stat.  64,  Flannery's  WiU,  24  Pa.  St  502, 

S   45,   defining    the    rights   of    devisees  The  will  of  a/hvi^  r^cvr/,  executed  in  a 

and  an  obligee  in  the  testator's  bond  to  foreign  country,  disposing  of  her  personal 

convey.    See,  also,  Haywood  v,  Daves,  81  property,  may  be  admitted  to  probate  if 

N-  C .  8.  valid  by  the  laws  of  her  domicile.  Stewart's 

•  See   Campbell  v.  Wallace,  10  Gray  Will,  11  Paige  Ch.  (N.  Y.)  398. 
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b.  Of  Real  Property.  —  A  will  of  real  estate  must  be  proved  in 
the  State  where  the  land  is  situated,  according  to  the  law  of  that 
place.* 

13.  Snooeflaon  and  Bistribiitiim. —  i.  Succession.'  —  a.  Movable 
Property, — It  is  now  the  universal  rule,  recognized  by  the  common 
law,  that  the  succession  of  personal  property  is  governed  exclu- 
sively bv  the  law  of  the  place  where  the  testator  was  domiciled  • 
at  the  time  of  his  death.^ 

It  leema  that  a  will  of  personal  property  4  Richardson  v.  Lewis  (Mo.  App.),  4 
executed  in  a  foreign  country  by  an  alien  West  Rep.  267.  See  Lawrence  v.  Kit- 
there  resident,  must  be  proved  m  accord-  teridge,  21  Conn.  577 ;  Holcomb  v.  Phelps, 
ance  with  the  laws  of  such  country,  though  16  Conn.  127 ;  Thomas\  Succession,  3  s  La. 
the  tesutor  be  domiciled  in  New  York  at  An.  19;  Olivier  v.  Townes,  14  Martin  (La.), 
the  time  of  his  decease.  Robert's  Will,  8  99 ;  Suarez  v.  Mayor,  etc.,  of  New  York,  2 
Paige  Ch.(N.Y.)  446-519;  Davison's  Will,  Sand£.Ch.(N.  Y.)  173;  Holmes  v.  Remsen, 
I  Tuck.  (N.  Y.)  479.  4  John.  Ch.  (N.  Y.)  460 ;  s.  c,  20  Johns. 

1  Flannery's  Win,  24  Pa.  St  502;  Carey's  (N.  Y.)229;  Parsons  t/.  Lyman,  20  N.  Y. 


Siee  Youns  V.  Brush,  41  N.  Y.  62a  Rep.  386;    Public   Adm'r  v.    Hughes,  i 

Title  of  lands  by  devise  can  be  acquired  Brad£.  (N.  Y.)  125;  Burr  v.  Sherwood,  3 

only  under  a  will  proved  and  recorded  ac-  Bradf.   (N.  Y.)  83;    Mercure's  Estate,  i 

cording  to  the  laws  of  the  SUte  in  which  Tuck.  (N.  Y.)  288;  Guier  v.  O'Daniel,  i 

the  lands  lie:  a  probate  in  one  State  can-  Binn.  (Pa.)  349,  n.;  DeSobryz/.  De  Laistre, 

not  affect  the  title  to  lands  in  another.  2  Harr.  &  J.  (Md.)  191 ;  Goodwin  v,  Jones, 

McCormick  V.  SuUivant,  10  Wheat.  (U.  S.)  3  Mass.  514,  517;   Blake  v.  Williams,  6 

X92;  Darby  v.  Mayer,  10  Wheat  (U.  S.)  Pick.  (Mass.)  2861  314;  French  v.  Hall,  9 

465.    And  under  a  statute  permitting  wills,  N.  H.  137 ;  Shultz  v.  Pulver,  3  Paige  Ch. 

made  in  another  State  to  be  proved  and  (N.  Y.)  182;  Decouchev.  Savatier,  3johns. 

recorded  in  the  county  and  State  where  Ch.  (N.    Y.)    190;    Harvey   v.    Richards 

the  land  is  situate,  it  must  appear  that  the  cited,  4  Cow.  (N.  Y.)  517,  n. ;  s.  c,  i  Mason, 

requisitions  of  the  statute  have  been  com-  C.  C.  418;  Ennis  v.  Smith,  14  How.  (U.  S.) 

plied  with,  to  give  validity  and  effect  to  400;  Piponr.  Pipon,  AAibl.  2j;  Thome  r. 

such  will.    Kerr  V.  Moon, 9  Wheat  (U.S.)  Watkins,  2  Yes.  35;  Sill  v.  Worswick,  i 

56c  H.  Black.  690, 691 ;  Bruce  v.  Bruce,  2  Bos. 

in  Indiana  a  will  made  and  recorded  in  &  P.  229,  n.;  Hunter  v.  Potts,  4  T.  R. 

another  State,  according  to  the  laws  of  182;   Potter  v.  Brown,  5  East,  130;  Birt- 

such  State,  will   pass   lands  in  Indiana,  whistle  v,  Vardill,  5  Barn.  &  Cress.  438, 

O'Brien  v.  Woody,  4  McL.  C.  C.  75.    And  41^455;  s.  c,  o  Bligh,  32*^;  2  Clark  & 

a  person  taking  title  to  land  in  Iowa,  by  Finn.  ^71 ;  Enohin  v,  Wylie,  10  H.  L.  Cas. 

virtue  of  a  foreign  will,  secures  a  vested  i;  Crispin  v.  Doelioni,  9  Jur.  (N.  S.)  653; 

interest  at  the  death  of  the  testator,  and  asTd  L.  R.   i   H.  L.  304 ;  Partington  v, 

may  commence  his  action  before  probate  Attorney-General,  L.  R.  4  H.  L.  104 ;  Yates 

of  the  will  in  Iowa.  Otto  v.  Doty,  61  Iowa,  v.  Thomson,  3  Clark  &  Finn.  ^54 ;  Thorn- 

23.  tons'.  Curling,  8  Sim.  310;  Price  v.  Dew- 

8  Those  interested  in  the  history  of  the  hurst,  8  Sim.  279,  299;  Moore  v.  Budd,  4 

question  of  succession  to  property  and  tes-  Hagg.  Ecc  346^  352 ;  Preston  v,  Melville, 

tamentary  disposition  thereof,  will  be  in-  8  Clark  &  Finn,  i,  12;  In  re  Ewin,  i  Tyrw. 

structed  oy  Bentham's  chanter  on  "Succes-  91 ;  s.  c,  i  Rose,  Bank.  Cas.  478;  5  Barn, 

sion."    See  I  Bentham's  Works,  334,  and  &  Cress.  451,  452 ;  Philips  v.  Hunter,  2  H. 

Maine's  chapters  on  *'The  Early  History  Black.  402, 405. 

of  Testamentary  Succession,"  and  **  An-       The  lex  domicilii  fixes  the  right  of  de- 

cient  and  Modem  Ideas  respecting  Wills  scent  of  personalty.     Grote  v.  Pace,  71 

and  Successions."    See  Maine's  Ancient  Ga.  231.    But  it  is  said  that  the  validitv  of 

Law,  chs.  vi.,  vii.,  pp.  166-237.  a  gift  eausa  mortis  is  to  be  determinea  by 

S  By  the  law  ot  domicile  as  applied  to  the  law  of  the  place  where  it  is  made,  with- 

snccession,  is  meant,  not  the  general  law,  out  reference  to  the  donor's  domicile.    Eon 

hot  the  law  which  the  country  of  the  domi-  ery  v.  Clough,  61  N.  H.  1552.    And  where, 

die  applies  to  the  particular  case.    Dupuy  while  a  hu«>ana  and  wife  were  domiciled 

jr.  Wnrtz,  53  N.  Y.  556.  in  Minnesota,  the  wife  inherited  property 
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The  succession  to  personal  property  is  governed  by  the  law  of 
the  actual  domicile  of  the  intestate  at  the  time  of  'his  death,  no 
matter  what  was  the  country  of  his  birth  or  his  former  domicile, 
or  the  actual  situs  of  the  property  at  the  time  of  his  death.  ^ 

The  courts  of  one  State  have  no  jurisdiction  over  the  assets  of 
a  decedent,  within  the  latter's  domicile  in  another  State.* 

In  ascertaining  who  is  entitled  to  take  as  heirs  or  distributees, 
the  law  of  the  domicile  governs.* 

b.  Immovable  Property.  —  The  descent  and  distribution  of  real 
estate  is  governed  exclusively  by  the  lex  loci  ret  sites ;  *  but  in  the 

from  her  father  in  Norway,  which,  in  the  It  has  been  held  in  Pennsylvania,  that 

form  of   money,  was   trasmitted   to  this  the  courts  of  a  State  have  no  Jurisdiction 

country,  it  was  neld  that  the  rights  of  the  to  grant  administration  for  the  purpose  of 

husband  and  wife  in  respect  to  such  pro|>-  recovering  from  the  resident  agent  of  a 

erty  were  determined  by  the  laws  of  Minne»  foreign  executor  a  fund  not  collected  with 

sota,  and  not  by  those  of  Norway     Muus  in    the  jurisdiction.     Schley*s  Estate,  33 

V,  Muus,  29  Minn.  115.  Leg.  Int.  202;  s.  c,  2  W.  N.  C.  684. 

The  right  of  succession  to  a  descendant's  It  has  beent  said  that  the  qualification 

personal  property  is  governed  by  the  law  "  at  the  time  of  his  death  **  is  important, 

'  of  the  domicile ;  and  therefore,  where  a  tes-  because  any  change  made  after  the  death 

tator  domiciled  in  Louisiana  left  two  chil-  of  the  testator  will  not  effect  the  succes* 

dren,  a  daughter  residing  in  New  York,  sion.    Lynch  v.  The  Government  of  Para- 

and  a  son  who  had  been  absent  and  un-  guay,  25  L.  T.  N.  S.  164. 

heard  from  for  twelve  years,  and  the  daugh-  Where  a  person  dies  abroad,  being dotni 

ter's  husband  obtained  administration  in  ciled  there,  and  the  courts  thereof  ander 

New  York,  and  procured  a  decree  of  the  the  local  law  have  adjudicated  upon  the 

probate  court  of  Louisiana  declaring  his  rights  of   his  heirs,  the  courts  of  other 

wife  sole  heir,  such  decree  was  held  to  be  countries  will  be  bound  thereby  in  dispos- 

a  bar  to  the  rights  of  the  son,  who  subse-  ing  of   property  within  their  jurisdiction. 

quently  appeared  and  claimed  his  share  Doglioni  ta  Crispin,  L.  R.  i  H.  L.  301 1  /« 

of  the  estate.     Sherwood  &.  Wooster,  11  re  Weaver,  36  L.  J.  Prob.  &  Mat  41* 

Paiee  Ch.  (N.  Y.)  441.  8  Thus,  in  determining  whether  primo- 

H.,  1x>m  in  Connecticut,  went  to  Europe  geniture  gives  a  right  to  preference  and  an 

in  1S69  to  acqui!%  the  German  language,  exclusive  succession ;  whether  a  person  is 

and  complete  his  professional  studies.    In  legitimate  or  not,  and  able  to  take  sacoes- 

1872  he  went  to  Paris,  where  he  remained,  sion ;  whether  heirs  are  to  take  per  capita 

and  in  February,   1877,  ^there  married  a  or  per  stirpes^  and  the  nature  and  extent  of 

French  woman,  without  any  contract  as  to  the  representation,  the  law  of  the  tesutor's 

property.    Immediately  after,  he  rented  a  domiale  governs.    Abston  v.  Abston,  15 

house  &t  Suresnes,  near   Paris,  for    two  La.  An.   138;  Jennison  v,    Hapgood,  10 

vears,  and  took  up  his  residence  there  with  Pick.  (Mass.)  77,  99;  Coster  v.  Sapte,  i 

nis  wifA    In  May,  1878,  he  was  brought  to  Curt.  Ecc.  691 ;  Attorney-General  v.  Dunn, 

this  country,  and  sent  to  a  hospital  for  the  6  Mees.  &  Wehb.  51 1 ;  De  Bonneval  v.  De 

insane  at  Philadelphia,  where  he  died  in  Bonneval,  i  Curt.  £cc.  856. 

1881.    The  court  held  that  his  personal  4  Cuttert/.  Davenport,  i  Pick.  (Mass.) 

property  became  subject  to  the  community  81 ;  Harper  v,  Hampton,  i  Har.  &  J.  (Md.) 

law  of  France,  and  that  his  widow  was  622,  687 ;  Goodwin  v,  Jones,  3  Mass.  5141 

entitled  to  one-half  thereof,  notwithstand-  ^i8;    Holmes  v,   Remsen,  4  Johns.  Ch. 

ing  that  by  his  will,  made  before  the  mar-  (N.  Y.)  460 ;  s.  c,  20  Johns.  (N.  V.)  254 1 

riage,  he  had  bequeathed  the  whole  of  it  to  Nicholson  v,  Leavitt,  4  Sandf.  (N.  V.)  276; 

others.    Harral  v,  Harral,  39  N.  J.  £q.  Hosford  v^  Nichols,  i  Paige  Ch.  (N.  V-) 

270;  s.  c,  qi  Am.  Rep.  17.  220,  Andrews  v,  Herriot,  4  Cow.  (N.  Y.) 

1  Russell  V,  Madden,  95  III.  485.  510,    527  ;    Blake    v,    Williams,  6   Pick. 

Accordingly,  one  dying  in  the  State  of  (Mass.)  286 ;    Milne  v.  Morcton,  6  Binn. 

Sonora,  Mexico,  leaving  no  issue  nor  fa-  (Pa.)  353;  Wills  v.  Cowpcr,  3  Ohio,  486; 

ther,  his  mother  would  succeed  to  the  whole  s.  c,  2   Ohio,   124;   Augusta  Ins.  Ca  f. 

estate,  to  the  exclusion  of  his  brothers  and  Morton,  3  I^.  An.  417 ;  Chapman  v,  Rob- 


sisters.    Russell  V,  Madden,  95  111.  485.  ertson,  6    Paige    Ch.    (N.  V.)  627,  630; 

2  Watt's  Appeal,  31  Leg.  tnt.  182 ;  s.  c,  United  States  v,  Crosby,  7  Cr.  (U.  S.)  115  J 

8  Phila.  (Pa.)  217  ;  Van  ~  "  ~  "       *  ~ 

Leg.  Int.  29 ;  s.  c,  I  W. 


8  Phila.  (Pa.)'2i7  /Van  Dyke's  Estate,  32   Clark  v,  Graham,  6  Wheat  (U.  S.)  ^7. 

\  N.  C.  171.  Kerr  v.  Moon,  9  Wheat  (U.  S.)  565,  Mc- 
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interpretation  of  wills  disposing  of  movable  property,  the  persons 
who  are  to  take  are  described  by  some  general  designation,  such 
as  "  next  of  kin,"  "  issue,"  "  children,"  or  "  heirs,"  and  the  like ; 
the  rule  of  common  law  is,  that  persons  who  are  to  take  are  to  be 
ascertained  by  the  /ex  domicilii ;  and  this  is  true  whether  the  will 
be  of  movable  or  immovable  property,  unless  the  context  clearly 
shows  a  different  intention  on  the  part  of  the  testator.^ 

Where  a  man  domiciled  in  one  State  executes  a  will  there,  in 
which  he  disposes  of  personal  property  in'  the  State  of  his  domi- 
cile, and  also  in  another  State,  which  renders  it  necessary  to  have 
administration  in  both  States,  after  the  assets  within  the  latter 
State  have  been  collected,  they  should  be  remitted  to  the  court  of 
the  State  of  the  domicile  for  distribution.' 

The  question  whether  a  person  died  intestate  or  not  must  be 
determined  by  the  law  of  the  place  where  he  was  domiciled  at  the 
time  of  his  death.' 

Cormick  v.  SuUivant,  lo  Wheat.  (U.  S.)  It  has  been  said  "  where  land  and  per- 

192;  Darby  v.  Mayer,  10  Wheat.  (U.  S.)  sonal    property  are  situated  in  different 

465 ;  Sill  V,  Worswick,  i  H.  Black.  665 ;  countries,  and  governed  b)^  different  laws^ 

Hunter  v»  Potts,  4  T.  R.  182;  Philips  r.  the  question  arises  upon   the   combined 

Hunter,  2  H.  Black.  402  ;  Selkrig  t/.  Davis,  effect  of  those  laws.    It  is  often  very  cUC- 

2  Rose,  Bank.  Cas.  291 ;  ••  c,  2  Dow.  250 ;  ficult  to  determine  what  portion  of  each 

Copin  v»  Copin,  2  P.  Will.  290^  293 ;  Bxo-  law  is  to  enter  into  the  decision  of  the 

die  V.  Barry,  2  Ves.  ft  B.  130;  Birtwhistle  question.    It  is  not  easy  to  say  how  much 

V,  Vardill,  5  Bam.  &  Cress.  4^ ;  Curtis  v,  is  to  be  considered  as  depending  on  the 

Hutton,  14  Ves.  <J7,  C41 ;  Elliott  v.  Minto,  law  of  real  property,  which  must  oe  taken 

6  Madd.  16;  CocKerell  v,  Dickens,  3  Moore,  from  the  country  where  the  land  lies,  and 

P.O.  96,  131,  132;  Tulloch  V.  Hartlev,  I  how  much  on  the  law  of  personal  property 

Younff  &  C.  (N.  R.)  114;  Bunbury  v.  Bun-  which  must  be  taken  from  the  law  of  the 

bury,  J  Jar.  (£ng.  1839)  644.  domicile,  and  to  blend  both  together  so  as 

The  descent  of  real  estate  in  Alabama,  to  form  a  rule   applicable  to  the  mixed 

owned  by  a  person  who  dies  intestate  in  question  which  any  other  law  separately 

New  York,  where  he  resided,  is  governed  furnishes    sufficient    material  to  decide* 

by  the  laws  of  Alabama.    Grimball  v.  Pat-  Brodie  v,  Barry,  2  Ves.  &  B.  130, 131.   See, 

ton,  70  Ala.  62d  also,  Balfour  v.  Scott,  6  Browne,  P.  C. 

A  testator  domiciled  in  California  died,  550 ;  Drummond  v.  Drummond,  6  Browne, 

possessed  of  land  and  personalty  there,  P.  C.  601;  Robertson  on  Succ.  202-207; 

and  also  in  New  Jersey.    It  was  held  that  4  Burge,  Comm.  on  Col.  &  For.  L.  pt  2, 

the  community  law  prevailing  in  California  ch.  15,  §  4,  p.  731. 

would  not  apply  to  the  lands  in  New  Jer-  9  PsCrsons  v,  Lyman,  20  N.  Y.  103. 

sey.     Pratt  v.  Douglas,  38  N.  J.  Eq.  516.  S  Moultrie  t/.  Hunt,  23  N.  Y.  394;  re- 

If  one  dies  intestate  and  childless  out  of  versing  s.  c,  26  Barb.  (N.  Y.)  252 ;  3  Bradf. 
the  State  of  Florida,  leaving  lands  there,  (N.  Y.)  322 ;  Isham  v.  Gibbons,  i  &ad.  69. 
his  widow  is  his  sole  heir  to  such  lands  F.  died  in  Connecticut,  leaving  a  will 
under  the  ^Horida  statute  of  1872,  which  attested  by  only  two  wiUiesses.  The  pro- 
declares  that,  where  the  husband  dies  intes-  bate  court  granted  administration  on  her 
tate  without  children,  the  wife  shall  be  estate,  finding  in  the  order  that  she  was 
sole  heir  at  law.  Crolly  v,  Clark,  20  Fla.  there  domiciled  and  died  intestate.  After- 
849.  wards,  on  citation  of  all  parties  interested. 

The  rights  of  {nheritance    of   a   child  the  executors  named  had  the  will  proved 

adopted  in  Wisconsin,  as  to  real  estate  in  in  New  York  (where  it  was  valid) :  the  New 

Illinois,  the  owner  whereof  was  a  resident  York  supreme  court  finding  that  F.  was' 

of  Illinois,  must  be  determined  by  the  laws  domiciled  in  New  York  at  the  time  of  ker 

of  Illinois.    Keeganv.  Geraghty,  loi  111.  26.  death,  it  was  held  that  this  was  conclusive 

1  Browne  v,  Browne,  3  Hagg.  Ecc  455,  on  all  persons  who  were  parties  to  the  pro- 

n.;  s.<^,  4  Wils.  &  Sh.  20;  Thome  9.  Wat-  ceedings,  as  to  her  domicile;  and  it  was 

kins,  2  Ves.  35 ;  Elliot  v,  Minto,  6  Madd.  the  dutv  of  the  Connecticut  probate  court, 

16;  WInchelsea  v.  Garretty,  2  Keen,  293,  on  application  of  the  executors,  to  admit 

309,  310.  the  will  ^to  the  probate  for  ancillary  ad- 

3  C.  of  L.— 41  6^ 
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c.  Capacity  to  take,  —  The  question  of  the  capacity  of  parties 
entitled  to  inherit,  either  in  case  of  testacy  or  intestacy,  is  gov- 
emed,  so  far  as  concerns  movables,  by  the  law  of  the  last  domicile 
of  the  deceased.^ 

(i)  Devises  to  Corporations, — A  corporation  created  by  the  laws 
of  one  State  for  educational  purposes,  with  the  power  to  acquire 
and  hold  real  estate,  is  capable  of  taking,  by  devise,  lands  in 
another  State.* 

It  has  been  said  that  the  business  capacity  of  a  successor  is,  in 
general,  to  be  determined  by  the  law  of  his  domicile  at  the  time 
of  the  devolution  of  the  estate.' 

Successors  upon  whom  rest  no  incapacity  in  their  domicile  may 

iret  be  deemed  incapable  by  the  lex  fori^  owing  to  the  effect  of  the 
ocal  laws,  based  upon  public  policy.^ 

(2)  Devises  for  Charitable  Purposes.  —  It  has  been  said  by  the 
Supreme  Court  of  the  United  States  that  the  law  of  the  testator's 
domicile  is  to  govern  as  to  the  validity  or  invalidity  of  devises  for 
charitable  purposes,^  but  it  is  held  that  the  validity  of  a  charitable 

ministration.    Willet's  Appeal,  50  Conn.  York  corporation  might  be  unable  to  take 

jjo.  a  legacy  under  a  will  executed  within  two 

1  Dannelh  v.  Dannelli,  4  Bush  (Ky.)i  51*  months  of  the  death  of  the  testator,  a  cor- 
ThuSi  where  by  the  law  of  the  parent's  poration  created  under  the  law  of  New 

last  domicile  natural  children  are  entitled  Jersey,  under  a  law  which  contains  no  such 

to  succeed,  this  will  be  binding  in  countries  provision,  may  take  under  such  a  will  ex^ 

where  only  children  bom  in  wedlock  have  cuted  in  New  York.    Riley  v,  Diggs,  2 

this  right.    Enohin  v,  VTylie,   10   H.  L.  Demarest  (N.  Y.)»  184.     And  under  the 

Cas.  I :  Doglioni  v,  Crispin,  L.  R.  i  H.  L.  statute  provision  of   New  York  (2  Rev. 

301*    See,  also,  Boyes  v,  Bedale,  12  Week.  Stat.  p.  57,  §  7),  that  "no  devise  to  a  cor- 

Kep.  232 ;  s.  c,  I  riem.  &  M.  708 ;  Good-  poration  shall  be  valid,  unless  such  cor- 

man  v,  Goodman,  3  Giff .  643 ;  Skottowe  v.  poration  be  expressly  authorized  by  its 

Young,  L.  R.  II  Eql  47^.  charter  or  by  statute  to  take  by  devise,"  a 

The  law  of  the  State  m  which  was  one's  foreign  corporation  cannot  take  without 

property  and  domicile  at  the  time  of  his  assistance  from  the  legislature  of  the  State, 

death  governs  as  to  the  nature  and  quan"  whatever  the  provisions  of  its  own  char- 

turn  of  his  heirs'  interest.    King  v.  Martin,  ter.    If,  however,  the  will  directs  the  land 

67  Ala.  177.  to  be  sold,  and  the  proceeds  ^ven  to  the 

Th^  nature  and  extent  of  the  interest  of  corporatidn,  it   seems   the  gift  is  valid. 

the  legatee  is  regulated  by  the  domicile  Draper  v.  President,  etc,  of  Harvard  Col* 

of  the  testator  at  the  time  of  his  death,  lege,  57  How.  (N.  Y.)  Pr.  269. 

Browne  v.  Browne,  Wils.  &  Sh.  281 ;  and  Where  a  beouest  is  made  to  a  foreign 

this  law  is  to  determine  whether  a  legacy  corporation  authorized  to  receive  the  same, 

b  adeemed  by  the  death  of  the  legatee  questions  relating  to  the  validity  of  the 

during  the  testator's  lifetime.    Thornton  terms  of  the  bequest,  and  as  to  investment 

V,  Curling,  8  Sim.  j^io;  Anstruther  v,  Chal*  and  accumulation,  must  be  decided  by  the 

mer,  2  Sim.  i ;  an^it  is  also  to  determine  courts  of   the  foreign  State.    Draper  v. 

the  husband's  and  wife's  distributive  inter-  President,  etc.,  of   Harvard  College,  57 

est.    Slaughter  v.  Garland,  40  Miss.  172;  How.  (N.  Y.)  Pr.  269. 

Cameron  a.  Watson,  40  Miss.  191.  8  Hill  v,  Townsend,  24  Tex.  575. 

2  Saint  Clara  Female  Academy  v,  Sul-  4  Harper  v,  Stanbrough,  2  La.  An.  577  > 
livan,  116  IlL ;  s.  c,  4  West.  Rep.  1 14.  Harper  v.  Lee,  2  La.  An.  382.    See  Mcln- 

A  bequest  by  a  citizen  oi  Connecticut  to  tosh  v,  Townsend,  16  Ves.  330;  AttoraeT* 

anunlncorporated  association  in  New  York  General  v.  Mill,  3  Rubs.  Ch.  328;  &.&,  5 

will  be  declared  void  by  the  New  York  Bligh,  593. 

courts,  if  void  under  the  New  York  law,       5  Jones  v,  Habersham,  107  U.  S.  i74-, 
although  valid-under  the  Connecticut  law-       Thus,  the  validity  of  a  charitable  denK 

Mapes   V,    American    Home    Missionary  as  against  the  heir-at-law,  depends  upon 

Society,  33  Hun  (N.  Y.),  360.  the  law  of  the  State  where  the  land  lies. 

It  has  been  said  that  although  a  New  Jones  v,  Habersham,  107  U.  S.  174. 
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bequest  is  to  be  determined  by  the  laws  of  the  State  where  the  fund 
is  to  be  administered ;  ^  and  where  the  law  of  the  testator's  domicile 
prohibits  devises  for  charitable  purposes,  this  law  will  be  held  to 
apply  to  a  devise  to  a  foreign  charity,  although  such  devise  may 
be  good  if  made  in  the  country  where  the  charity  exists.* 

(3)  Capacity  of  Aliens  to  inherit.  —  According  to  common  law, 
as  it  prevails  in  the  United  States,  aliens  are  competent  to  take 
land  by  deed  or  devise,  and  hold  the  same  as  agaihst  any  one 
except  the  sovereign,  until  "  office  found ; "  '  and  this  is  held  to  be 
the  case,  notwithstanding  a  local  statute  making  such  right 
dependent  on  a  license  from  the  State.^ 

2.  Distribution.  —  The  distribution  of  personal  property  is 
regulated  by  the  law  of  the  owner's  domicile,  not  by  the  lex  loci 
rei  sitaJ^ 


e   V,    Mamce»   43   N.  Y.  303;  Iowil  242;  Purczell  v.Smidt,2i  Iowa,  540; 

IS.  (N.  Y.)  348 ;  Chamberlain  V.  Gremhold   v.   Stanforth,  21    Iowa,  595; 

dn,  43  N.  V.  424:  8.  c.,  3  Lans.  Robin  v.  Robin,  3  Iowa,  45. 

•  ,   4  Cross  V.  De  Valle,  i  Wall.  (U.  S.)  5. 

in  one  '  6  Hutton's  Ez'rs  v.  Huttop  (N.  J.),  2 


\  Manice 
t.  c^  I  Lans* 
Cluunberlain. 
(N.  Y.)  348. 

Thus,  where  a  testator  domiciled 
country  provides  for  the  sale  of  his  land  Cent.  Rep.  216;  Holmes  v^  Remsen,  4 
in  that  coontry,  and  the  application  of  the  Johns.  Ch.  (N.  Y.)  460;  Vroom  v.  Van 
proceeds  to  charity  In  another  country.  Home,  10  Paige  Ch.  (N.  Y.)  549 ;  Mills  v. 
the  questioB  of  the  validity  of  such  will  is  Fogal,  4  Edw.  Ch.  (N.  Y.)  5^0;  Snares  v. 
to  be  determined  by  the  law  of  the  country  New  York,  2  Sand.  Ch.  (N.  Y.)  17  j;  Fu- 
where  it  is  to  be  applied  to  charity.  Phila-  sons  v,  Lyman,  20  N.  Y.  103;  8.  c,  20  Barb, 
delphia  Baptist  Ass.  v.  Smith,  3  Pet.  (U.  S.)  (N.  Y.)  564 ;  reversing  s.  c,  4  Bradf.  (N.  Y.) 
Appx.  501-503;  Curtis  V,  Hutton,  14  Ves.  268;  Uraham  v.  Public  Administrator,  4 
^I*  Sfi^'  Bradf.  (N.  Y.)  127 ;  s.  c,  19  Law.  Rep.  386; 

%  rhiladelphia  Baptist  Ass.  v.  Smith,  3  PuUic  Adminbtrator  v,  Hughes,  i  JBradE. 
Pet.  (U.  S.)  Appx.  501-503 ;  Cuitis  v.  Hut-  (N.  Y.)  125;  Burr  v,  Sherwood,'  3  Bradl 
ton,  14  Ves.  537.  (N.  Y.)  8c;    Mercure*s   Estate,  i  Tuck. 

A  sutute  of  New  York  provides  that  (N.  Y.)  288;  Apple's  EsUte,  66  Cal.432; 
"  no  person  having  a  husband,  wife,  child,  Baubichon's  Estate,  Myrick's  Probate (Ciu.), 
or  parent,  shall,  by  his  will,  bequeath  to  55;  Vamum  v.  Camp,  i  Gr.  (N.  T.)  326. 
anv  charitable  corporation  more  than  one-  In  Caliform'a,  as  elsewhere,  the  rule  is 
half  of  his  estate,  after  the  payment  of  his  recognized  that  the  distribution  of  a  deced- 
debts;  such  bequest  to  be  made  valid  to  ent*s  personalty  is  governed  by  the  law  of 
the  extent  of  one-half  and  no  more.^'  It  the  domicile.  Apple's  Estate,  66Cal.  432. 
has  been  held  that  this  statute  does  not  And  the  courts  will  not  resort  to  the  laws 
affect  a  bequest  made  by  a  testator  domi-  of  a  forei^  country  unless  Chose  llkwa  are 
died  in  Connecticut,  where  the  bequest  is  expressed  m  and  made  a  part  of  a  marriage 
valid,  to  a  charitable  corporation  located  contract.  Baubichon's  Estate,  Hyridrs 
in  the  State  of  New  York.  Crum  v.  Bliss,  Probate  (Cal.),  j^. 
47  Conn.  592.  But  it  is  held  m  Pennsylvania  that  the 

S  See  De  Merle  v.  Mathews^  26  Cal.  Ux  fori  controls  the  distnbution  of  a  de- 
455 ;  Sewall  v.  htc^  9  Mass.  363;  Gnier  cedent's  estate.  Miller's  Estate,  3  Rawle 
V.  Smith,  22  Md. 239;  Taylor  v.Benham,  (Pa.),  312;  Pleasant's  Appeal,  77  Pa.  St 
5  How.  (U.  S.)  233;  Jones  v,  McMasters,   356. 

20  How.  (U.  S.)  19;  Cross  v.  De  VsUle,  i  Notes  taken  hj  an  a^nt,  resident  of 
Wall.  (U.  S.)  5;  Craig  v,  Radford,  3  Mississippi,  for  his  prinapal  In  a  foreign 
Wheat  (U.  S.)  504.  country,  in  the  business  ci  loaning  money 

It  has  been  held  that  in  Kentucky,  while  for  the  principal,  are  held  to  be  sulnect  to 
aliens  f^erall3r  cannot  inherit  land,  an  distribution  as  ^personal  property"  situ- 
alien  fnend  residing  in  that  State  for  two  ated  in  that  State.  Jahier  v.  RascoCt  ^ 
years  is  entitled,  aner  that  period,  to  re-   Miss.  699. 

cdve  and  pass  title,  —  Yeaker  v,  Yeaker,  a  Money  deposited  in  Mississippi  banks, 
Mete.  (Ky.)  3^:  and  in  Iowa  it  is  hela  or  notes  secured  on  land  there,  nave  been 
that  a  non-restdent  alien  can  take  by  sue-  held  not  within  the  Mississippi  Code  of 
cession,  provided  he  makes  his  residence  1880,  |  1270^  regulating  the  descent  and 
b  the  State.    See  Krogan  v.  Kinney,  15  distribution  of  personal  property  situated 
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The  estate  of  a  testator  must  be  applied  in  satisfaction  of  his 
d^bts,  according  to  the  laws  of  the  State  of  the  domicile,  and  the 
courts  of  another  State  cannot  interfere  therewith  by  injunction.* 
But  it  seems  that  the  right  of  priority  of  payment  among  creditors 
of  an  intestate  depends  on  the  law  of  the  place  where  the  assets 
are  administered,  and  not  on  the  law  of  the  place  of  the  contract 
or  of  the  domicile  of  the  deceased.* 

Where  there  are  real  assets  within  the  jurisdiction  which  are 
vested  in  a  trustee,  the  grantor  having  died  insolvent,  the  court 
of  chancery  will  administer  them  there,  though  no  administrator 
has  been  raised,  and  the  trust  deed  is  the  rule  of  distribution.' 

Where  a  lien  exists  by  special  mortgage  on  property  in  Louisi- 
ana, and  the  mortgagor  being  deceased,  the  property  being  in  a 
course  of  administration  in  the  probate  court,  the  circuit  court 
of  the  United  States  was  held  to  have  jurisdiction  to  decree  a 
sale,  under  the  mortgage,  in  favor  of  a  citizen  of  another  State.^ 

14  FersonB  acting  in  Autre  Droit  -f- 1.  Foreign  Adkinistrators 
AND  Executors. — a.  When  may  act — A  foreign  executor  or 
administrator  whose  authority  springs  from  the  last  domicile  of 
his  deceased  principal,  cannot  do  any  act  in  pursuance  of  his 
ministerial  office,  or  take  possession  of  property  in  any  other 
countries  subject  to  the  English  common  law,  until  after  legal 
authority  or  probate  to  act  in  the  country  of  the  situs.^ 

in  that  State,  if  the  deposits,  certificates,  State  the  New  Jersey  assets  were  taken,  it 

and  books,  and  the  morteage  notes,  are  was  held  that  a  jadgment  crecBtor,  whose 

fonnd  at  the  foreign  domidle  of  the  intes-  claim  was  a  preferred  claim  uhder  the  New 

tate,  who  has  no  creditors,  heirs,  or  prop-  Jersey  law,  should  be  accorded  that  staha 

erty  in  Mississippi,  and  pending  a  contest  m  New  York  to  the  extent  of  the  New 

between  the  domiciliary  administrator  and  Jersey  assets.    Hardenberg  v.  Manning,  4 

a  stranger  as  to  administering  in  Missis-  Dem.  (N.  Y.)  437. 

sippi,  the  court  of  the  domidle  orders  dis-  8  Blatter  v,  Carroll,  2  Sandf.  Ch.  <N.  Y.) 

tnbution.     Speed  v,  Kelly,  59  Miss.  47.  577. 

Compare  Weaver  ».  Norwood,  59  Miss.  665.  4  Erwin-Kf.  Lowry,  7  How.  (U.  S.)  7a. 

1  Mead  V.  Merritt,  2  Paige  Ch.  (N.  YT)  6  Bell  v,  Nichols,  38  Ala.  678;  Riley  f^. 
402 ;  Vroom  v.  Van  Home,  10  Paige  Ch.  Rile^,  3  Day  (Conn.),  79;  Rosenthal  v. 
(N.  Y.)  C49 ;  Vamom  v.  Camp,  i  Gr.  Renick,  44  111.  203;  Rutherford  v,  Clark,  4 
(N.  J.)  326.  Bush  (Ky.),  27 ;  Henderson  v.  Rost,  15  JLa. 
As  to  creditors  of  a  deceased  debtor,  the  An.  405;  Burbank  v.  Pavne,  17  La.  An. 
administration  of  the  assets  is  governed  by  15 ;  Borden  v,  Borden,  5  Mass.  67 ;  Lai^- 
the  law  of  the  place  where  the  personal  rep-  don  v.  Potter,  1 1  Mass.  313 ;  Ex  parte  Pic- 
resentative  acts,  and  was  appointed,  with-  quet,  5  Pick.  (Mass.)  65;  Pond  v.  Makepeace, 
out  regard  to  the  domidle  of  the  creditor,  2  MeL  (Mass.)  114;  Vickery  v.  Beir,  16 
or  of  the  debtor  at  the  time  of  his  death.  Mich,  jo ;  Banta  v,  Moore,  2  McC.  (15 
Jones  tr.  Drewiv,  72  Ala.  31 1.  N.  J.  Cn.)  97 ;  Vermilya  v,  Beatty,  6  Bara 
8  Smith  V.  Union  Bank  of  Georgetown,  (N.  Y.)  431 ;  Samre  v.  Helme,  01  Pa.  St 
5  Pet  (U.  S.)  518.  299;  Watson  w.  Pack,  3  W.  Va,  154;  Fen- 
Debts  Hre  to  be  paid  according  to  their  wick  v.  Sears,  i  Cr.  (U.  S.)  259;  Armstrong 
respective  dignity,  as  regnlated  by  the  law  v.  Lear,  12  Wheat  (U.  S.)  169s  V«nghan 
of  the  countrjr  where  the  administrator  acts,  v,  Northup,  ic  Pet  <U.  S.)  i;  Trecotiiick 
and  from  which  he  derives  his  powers,  not  v,  Austin,  4  Mason,  C.  C.  16;  Ptpon  v. 
by  the  law  of  the  place  where  the  contract  Pipon,  Ambl.  25';  Price  v.  Dewhurst,  4 
was  made.  Unidn  Bank  of  Georgetown  v.  Myl.  &  Cr.  76;  «.  c,  8  Sim.  279;  Ferdi- 
Stnith,  1  Cr.  C.  C.  21.  nandez*s  Executors'  Case,  L.  R.  5  Ch.  App. 
Yet  where  A.  died  intestate  Und  insolvent,  31  c ;  Bond  v,  Graham,  i  Hare,  482 ;  Preston 
domidted  in  New  Jersey,  and  administra-  v,  Melville,  8  Clark  &  Finn,  i  \  %  RedL 
t)6n  «ras  taken  out  m  New  York,  to  which  Will,  19. 
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The  grant  of  administration  is  governed  by  th6  lex  loci  ret  sitce.^ 

Every  grant  of  administration  is  strictly  confined  in  its  authority 
and  operation  to  the  limits  of  the  territory  of  the  government 
which  granted  it,  and  does  not  de  jure  extend  to  other  countries.* 

An  heir,  whether  testamentary  or  by  intestacy  of  immovable 
property,  can  take  only  according  to  the  law  lex  loci  rei^  and  is 
not  admissible  as  an  heir  to  administer  on  the  estate  in  any  foreign 
country,  until  he  is  duly  oualiiied  according  to  the  proofs,  rules, 
and  forms  of  the  local  law.* 

Where,  by  a  will,  power  is  given  to  an  executor  to  sell  immovable 
property,  such  power  cannot  be  executed  until  after  the  will  is 
duly  probated  in  the  place  where  the  property  is  situated,  and 
establishing  that  such  power  may  be  lawfully  executed  according 
to  the  lex  loctrei  sita.^ 

And  where  a  party  claims  the  right  as  a  devisee,  and  not  under 
the  power  in  the  win,  is  intrusted  to  sell  real  estate  for  the  pay- 
ment of  debts,  he  also  must  have  the  will  duly  probated ;  but  it 
will  not  be  necessary  for  him  to  take  out  letters  of  administration, 
although  the  devisee  describes  the  party  as  executor,  because  he 
takes  as  devisee  under  the  will,  and  not  as  an  executor  under  the 
letters  testamentary.* 

b.  Title  of  Administrators  and  Executors.  —  The  title  of  an 
administrator  or  executor  derived  from  a  grant  of  letters  of  admin- 
istration in  the  country  of  the  domicile  of  the  deceased,  cannot 
extend  as  a  matter  of  right  beyond  the  territory  of  the  government 
granting  such  letters,  and  to  the  movable  property  therein.* 

When*  by  a  will  executed  under  the  State;  but  a  foreign  administrator  may  law- 
French  law,  a  testatrix  constituted  her  hus-  fully  execute  a  power  of  sate  contained  in 
band  her  "general  and  universal  legatee,*'  a  mortgage  of  lands  in  that  State,  such 
and  dispensed  with  his  givins  security,  and  execution  being  a  matter  of  contract,  and 
by  the  law  of  France  all  tne  riehts  and  not  of  jurisdiction.  Doolittle  v.  Lewis,  7 
duties  o£  an  executor  are  devolvea  on  such  Johns.  Ch.  (N.  V.)  4j;  Averill  v,  Taylor,  5 
a  legatee,  it  was  held  that  the  husband  How.  Pr.  (N.  V.)  476. 
must  be  deemed  executor  of  the  wi]l,  al-  A  resident  of  New  York  there  died,  and 
though  not  specifically  named  as  such,  and  his  will  was  ptovcd  there,  but  was  neither 
entitled  to  letters  testamentary.  ^/ Blan-  proved  nor  recorded  in  New  Jersey.  Where 
can,4Redf.  (N.  Y.)  151.  one  claiming,  as  residuary  legatee  under 

1  St.Jury*st'.Dunscomb,2Bradf.(N.Y.)  such  will,  a  fund  in  the  hands  of  the  ex- 

105.  ecutors,  denied  the  validity  of  a  bequest 

The  register  has  no  jurisdiction  to  grant  thereof,  it  was  held  that  he  could  not  in- 
administration  upon  the  estate  of  a  citixen  voke  the  aid  of  the  New  Jersey  courts,  al- 
and resident  of  another  State,  where  the  though  the  executors  there  resided.  Yan 
only  asset  within  the  jurisdiction  is  a  sum  Gieson  v,  Banta,  40  N.  J.  £q.  14. 
of  money  collected  oy  a  resident  agent  8  Lewtst^.  McFarland,  9Cr.  (U.  S.)  151. 
Schley's  £state  (Pa.),  33  Leg.  Int.  302 ;  s,  c,  4  Wells  v,  Cowper,  2  Ohio,  124. 
a  W.  N.  C.  6S4.  ff  Lewis  v,  McFarland.  9  Cr.  (U.  S.)  i^i. 

8  Yaughan  v,  Northup,  15  Pet.  (U.  S.)  i ;  6  It  has  been  said  that  as  to  movable 

8.  c,  5  Cr.  C  C.  496.  property  situated  in  foreign  countries,  the 

Thus,  a  license  granted  to  an  adrainistra-  title  of  the  administrator  or  executor,  2f 

trix   in    Massachusetts,  by  the   Supreme  acknowledged  at  all,  is  acknowledged  ex 

Court  of  that  State,  to  sell  the  lands  of  her  comitaU  ;  and  is  subject  to  be  controlled  or 

intestate  in  Alabama,  is  merehr  void.    Wat-  modified  with  reference  to  the  institutions 

kins  V.  Hoi  man,  16  Pet.  (U.  S.)  26.  and  policy  of  the  country  of  the  ntus^  and 

The  New  York  courts  do  not  recognize  the  rights  of  its  subjects.    Story,  Confl.  L. 

letters  of  administration  granted  in  another  sec.  512. 
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c.  Suits  by  and  against,  —  It  is  the  general  doctrine  of  the 
common  law,  both  in  England  ^  and  in  America,'  that  no  suit  can 
be  brought  and  maintained  by  an  administrator  or  executor,  or 
against  any  administrator  or  executor  in  his  official  capacity,  in 
the  courts  of  any  country,  except  the  courts  from  which  he  derives 
his  authority  to  act,  by  virtue  of  probate  and  letters  of  adminis- 
tration there  granted  to  him ;  but  the  court  of  a  testator's  domi- 
cile may  in  particular  cases  interfere  to  restrain  his  successors 
from  proceeding  to  set  up  any  thing  except  ancillary  administra- 
tions in  foreign  lands.'  Should  an  administrator  desire  to  institute 
and  maintain  a  suit  in  any  foreign  country,  he  must  obtain  new 
letters  of  administration,  and  give  new  security,  according  to 
the  rules  of  the  laws  prescribed  in  that  country,  before  he  can 
bring  suit*    The  right  of  a  foreign  administrator  or  executor  to 

1  Atkins  V.  Smith,  2  Atk.  63;  Swift  v,  Vaughan  v.  Northup,  iq  Pet.  (U.  S.)  {k  i; 

Swift,  I  BaU  &  B.  326;  Anderson  v,  Caun-  Bi^ownlee  v.  LockWooa,  j  C.  £.  Gr.  (20 

ter,  2  Myl.  &  K.  763 ;  Bond  v,  Graham,  i  N.  J.  Ch.)  243 ;  Boston  v.  Boylston,  2  Mass. 

Hare,  483$  Silver  v.  Stein,  9  Eng.  L.  &  £q.  084;  "P^y  v.  Haven,  3  Met  (Mass.)  109; 

216;  Preston  t/.  Melville,  8  Clark  &  Finn.  Morrill  v,  Morrill,  i  Allen  (Mass.),  13a; 

Chase,  2  Allen    (Mass.),  loi; 

I  V.  Pendelton,  4  Serg.  &  R. 

_     ,  „ .  .      .  ^  ,,  Evans  v.  Tatem,  9  Serg.  &  R. 

ton,  Palm.  163;  Tourton  v.  Flower,  1  P.  (Pa.)  252;  Bryan  v.  McGee,  2  Wash.  C.C 

"Wil.  369^370;  Thorne  v,  Watkins,  2  Yes.  337;  McRae  v,  McRae,  11  La.  571 ;  Vi^ 

35;  Attorney-General  t^. Cockerell,  I  Price,  supra^  Q  i,  h.  (i),  "Suits  by  Adminis- 

179;  Bum  V.  Cole,  Ambl.  416;  Lowe  v,  trators  and  their  Assignres.^' 

rarlie,  2  Madd.  10 1 ;  Logan  v.  Fairlie,  2  Z  Hope  v,  Carnegie,  L.  R.  x  Ch.  App. 

Sim.    &    St.    285;    Attorney-General   v,  320;  1.  c,  L.  R.  i  Eq.  126. 

Bonwens,  4  Mees.  &  W.   171,  192,  193;  4  A  foreign  administrator  cannot  dismiss 

Tyler  v.  Bell,  i  Keen,  826^  829;  1.  c,  2  Myl.  an  appeal  pending  in  the  courts  of  another 

&  Cr.  89,  lOQ.  State.    Warren  v,  Eddy,  13  Abb.  (N.  Y.) 

8  Ball  V,  Nichols,  j8  Ala.  678 ;  Vermilya  Pr.  28. 
V,  Beatty,  6  Barb.  (N.  Y.)  431 ;  Smith  v.  Simple  contract  debts  are  bona  naiabilia 
Webbp  I  Barb.  (N.  Y.)  231 ;  Swearinsen  v.  in  the  State  where  the  debtor  resides,  and 
Morris,  14  Ohio  St  429 ;  Gilman  v,  Gnman,  an  administrator  appointed  in  another  State 
54  Me.  4^3;  Lawrence  v.  Lawrence,  3  Barb,  cannot  release  or  control  them.  Chapman 
Ch.  (N.  Y.)  71 ;  Fen  wick  v.  Sears,  i  Cr.  v.  Fish,  6  Hill  (N.  Y.),  554. 
(U.  S.)  259;  Dixon's  Ex'rs  v,  Ramsay's  The  ps^ee  and  owner  of  certain  notes, 
Ex*rs,  3  Cr.  (U.  S.)  3 19, ''323;  Kerr  v.  secured  by  mortgage,  resided  in  Ohio. 
Moon,  9  Wheat.  (U.  S.)  565 ;  Armstrong  v.  The  maker  of  the  notes  and^mortgage  re- 
Lear,  12  Wheat.  (U.  S.)  169;  Thompson  sided  in  Kansas.  Upon  the^ death  oif  the 
V*  Wilson,  2  N.  H.  291 ;  Dickenson's  Adm'r  payee  and  owner  of  the  notes  in  Ohio^  and 
V,  McCraw,  4  Rand.  (Va.)  158;  Glenn  t'.  the  appointment  of  administrators  there,  it 
Smith,  2  Gill  &  J.  (Md.)  493;  Steams  v.  was  held  that  the  title  to  the  notes  vested 
Burnham,  5  Greenl.  (Mq.)  201 ;  Goodwin  in  such  administrator,  who  was  authorized 
z/.  Tones,  7  Mass.  514;  Borden  v.  Borden,  to  sue  for  foreclosure  of  the  mortgage  in 
5  Mass.^;  Stevens  v,  Gaylord,  11  Mass.  the  Kansas  courts.  Eells  v.  Holder,  2 
256;  Caldwell  v.  Harding,  5  Blatchf.  C.  C.  McC.  C.  C.  622. 

501;   Langdon  v.  Potter,  11   Mass.  313;  A  corporation  authorized  by  statute  in 

Dangerfield  v,  Thurston,  20  Martin  (La.),  another  State  to  administer  on  estates  of 

232 ;   Riley  v,  Riley,  3  Day  (Conn.),  74 ;  deceased  persons  in  that  State,  may  8oe 

Champlin  v.  Tilley,  3  Day  (Conn.),  303 ;  as  such  adisunistrator  in  the  courts  of  Dcl- 

Trccothick  r.  Austin,  4  Mason,  C.  C.  16,  aware,  for  a  debt  due  the  decedent  there. 

32 ;  Ex  parte  Paicquet,  5  Pick,  (Mass.)  65 ;  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v. 

Holmes  v.  Remsen,  20  Johns.  (N.  Y.)  229,  Niven,  5  Del.  4 id    Compan  I>eringer  «. 

265 ;   Smith    Adm*r  v.    Union    Bank   of  Deringer,  5  Del.  528. 

Georgetown,  5  Pet.  (U.  S.)  318;  Campbell  ^.  was  appointed  in  Maine  administrator 

V,  Tousey,  7  Cow.  (U.  S.)  oi ;  McNamara  of  the  estate  of  B.  of  Michigan.     C.  of 

IK  Dwyer,  7  Paige  Ch.  (N.  Y.)  239,  24^;  Wisconsin  owed  the  estate  upon  a  Michi- 
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take  out  new  letters  of  administration  in  one  country  is  usually 
admitted  as  a  matter  of  course,  unless  some  special  reason  inter- 
venes to  vary  or  control  it.  Where  such  new  letters  of  admin- 
istration are  taken  ^out,  the  new  administration  will  be  treated 
as  merely  ancillary  or  auxiliary  to  the  foreign  and  primary  admin- 
istration,  so  far  as  regards  collection  of  efi^cts  and  the  distribu- 
tions of  the  assets  of  the  estate.^ 

(i)  When  may  maintain  Actiott.  —  Although  a  foreign  adminis- 
trator cannot  sue  as  such  without  local  authorization,  yet,  when  by 
any  process  he  becomes  the  principal  creditor,  or  reduces  the 
claim  to  his  own  possession,  he  may  sue  in  his  own  name.' 

{a)  Suit  by  Assignee  of  Administrator,  —  Where  the  local  law 
permits  the  assignee  of  a  chose  in  action  to  sue  in  his  own  name, 
the  indorsee* of  an  administrator  may  bring  suit  in  a  foreign 
country  upon  a  negotiable  instrument,  without  the  administrator 

gan  contract.  A.  sued  C.  for  this  debt,  the  new  administration  to  granted,  accord* 
while  C  was  temporarily  in  Maine,  per-  ing  to  the  principles  adopted  byitsiawol 
sonal  service  beins  had;  and  the  action  the  application  and  distribution  of  assets^ 
was  held  maintainaDle ;  that  the  duty  of  the  is  to  be  transmitted  to  the  primary  admin- 
administrator,  as  defined  b^the  Maine  Rev  istration  for  distribution  Boston  v.  Boyl- 
St.  ch.  63,  sec.  6,  to  admmister  not  only  ston,  2  Mass.  3S4;  Richards  v»  Dutch,  8 
npon  property  within  the  jurisdiction  at  Mass.  co6 ;  Daw^  v.  Head,  j  Pick.  (Mass.) 
the  time  the  administration  was  granted,  128;  noo!.^r  v.  Olmstead,  o  Pick.  (Mass.) 
hat  Qpon  such  as  should  afterwards  be  481;  Davis  v,  Estey,  8  Pick.  (Mass.)  475; 
found  therein,  clearlv  authorized  such  suit,  Jennison  v,  Hapgood,  10  Pick.  (Mass.)  7^  ; 
as  the  debtor  must  be  supposed  to  repre-  Stevens  v.  Gavlord,  11  Mass.  256;  Gravil- 
went  and  carry  with  him  the  debt  wherever  Ion  v,  Richaras,  ExV,  13  La.  293;  Miller's 
he  goes.  Saunders  v.  Weston,  74  Maine,  Estate,  1  Rawie  (Pa.),  31 2;  Harvey  t^.  Rich- 
85.  ards,  I  Mason,  C.  C.  351 ;  Banta  9.  Moore, 

It  has  been  said  to  be  well  established  2  McC.  (15  N.  J.  Ch.)  loi ;  Preston  v.  Mel- 

that  the  probate  granted  to  letters  testa-  ville,  8  Clark  &  Finn.  12, 14. 

mentary  ol  letters  of  administration  in  one  2  Commonwealth   v.   Griffith,    2    Pick, 

country,  give  authority  to  maintain  suits  (Mass.)  1 1 ;  Slack  v   Walcott,  3  Mason, 

and  collect  assets  of  the  testator  intestate  C.  C.jjoS;  Shipman  v,  Thompson,  Willes 

in  that  country  only,  and  do  not  extend  to  103 ;  Bollard  v.  Spencer,  7  T.  R.  358. 

the  maintenance  ox  suits  and  collection  of  Thus,  he  may  sue  as  the  owner  of  the 

assets  in  foreign  countries,  because  that  ckose  in  suit.    Smith  v.  Webb,  1   Barb, 

would  be  to   assume   an  extra-territorial  (N.  V.)  230.    Hence,  an  administrator  who' 

jorisdictionfor  the  court  granting  such  let-  holds  negotiable  paper  belonging  to  hto 

ters,  and  an  usurpation  ot  the  functions  of  decedent  payable  to  Dearer,  becomes  prin- 

the  foreign  local  tribunals  in  those  matters,  dpal  on  tne  same,  and  may  sue  in  a  foreisn 

See  Morrell  v.  Dickey,  i  Johns.  Ch.  (N.  Y.)  countrv  in  which  the  debtor  resides  with- 

153;    Doolittle   V,   Lewis,  7   Johns.    Ch.  out  laicing  out  letters  of  administration. 

(N.  Y.)  45-47;  Pond's  AdmV  v.  Makepeace,  See  Robinson  v.  Crandall,  o  Wend.  (N.Y.) 

2  Met.  (Mass.)  114;  Preston  v.  Melville,  8  425;  Barrett  v,  Barrett,  8  Greenl.  (Me.) 

Clark  ft  Finn,  i,  12, 14;  Attorney-General  3^^.  CVwi/ar/ Steams  t/.Bumham,  5  Greenl. 

V,  Bouwens,  4  Mes.  &  W.  171,  190-192;  (Me.)  261;  Thompson  v,  Wilson,  2  N.  H. 

Attorney-General  v,  Dimond,  I  Cromp.  &  291 ;  McNeilage  v.  HoUoway,  i  Bam.  ft 

Jer.  356^  370;  Partington  r.  Attomey-Gen-  Aid.  218. 

eral,  L.  R.  4  H.  L.  loa  And  where  a  domiciliary  adminutrator 

1  Stevens  v,  Gaylord,   11    Mass.   256;  obtains  a  judgment  asainst  a  debtor  in  the 

Miller's  esute,  3  Rawle  (Pa.),^i 2;  Harvey  land  of  his  testator^  domicile,  the  debt 

V,  Richards,  i  Mason,  C.  C.  301.  bein^  merged  in  the  judgment,  and  the 

Yet  the  auxiliary  administration  will  be  administrator  becoming  personally  liable 

subservient  to  the  rights  of  creditors,  leca-  therefor,  he  may  make  such  judgment  the 

tees,  and  distributees,  who  reside  within  basis  of  an  action  in  a  foreign  State  where 

the  jurisdiction  where  it  was  granted ;  and  the  debtor  resides  or  has  assets.    Talmage 

the  remainder  left  after  a  final  account  has  v.  Chapel,  16  Mass.  71.    Compare  Smith  v. 

been  settled  in  the  proper  tribunal  where  Nicolls,  5  Bing.  (N.  C.)  208. 

647 


L 


Aetlng  In  Aatrt  Brolt.       C0NFLIC2    OF  LAWS.    ?or«lgii  AdndiiiBtntoti. 

taking  out  ancillary  letters  of  administration ;  ^  but  this  principle, 
it  seems,  does  not  apply  to  bonds.* 

(2)  Suit  by  Administrator  on  Policy  on  his  Decedent  -—  Where  a 
resident  of  Alabama  procured  a  policy  of  insurance  on  his  life, 
through  an  agent  residing  in  that  State  and  acting  for  a  company 
chartered  in  New  York,  and  died  in  Alabama,  the  administrator  of 
his  domicile  may  maintain  an  action  on  it  there,  although  admin- 
istration had  also  been  granted  in  New  York,*  And  an  adminis- 
trator who  has  duly  taken  out  letters  in  a  State  in  which  he  lives, 
and  in  which  a  foreign  insurance  company  does  business,  and  has 
an  agent  on  whom  process  may  be  served,  may  there  bring  suit 
on  a  life  policy  which  constitutes  the  only  assets  of  the  intestate 
of  that  State,  the  intestate  never  having  been  a  resident  thereof.^ 

(3)  Suits  by  Foreign  Administrator  for  Negligence  causing  Death 
of  his  Intestate, — As  a  result  of  the  general  principle  above 
given,  it  has  been  held  that  an  administrator  appointed  in  one 
State  cannot  maintain  a  suit  in  another  State  for  an'  injury  sus* 
tained  there  by  his  intestatCf  which  resulted  in  death. '^ 

1  Petersen  v.  Chemical  Bank,  33  N.  Y.  %  It  has  been  held  that,  in  order  to 

21 ;  8.  c,  2  Rob.  (N.  Y.)  605:  27  How.  maintain  a  suit  on  an  English  bond,  there 

(N.  Y.)  Pr.  491 ;  Middlebrookt^.  Merchants*  must  be  an  English  administrator.    Wh)rte 

Bank,  3  Keves  (N.  Y.),  135;  s.  c,  3  Abb.  v.  Rose,  3  Q.  B.  507. 

«App.  Dec  (N.  Y.)  295;  41  Barb.  }N.  Y.)  8  Equitable  life  Assurance  Society  v. 

481 ;  27  How.  (N.  Y.)  Pr.  474 ;  Campbell  Vogel,  76  Ala.  441 ;  s.  c,  J2  Am.  Rep.  344. 

V,  Brown,  64  Iowa,  425;  s.  c,  C2  Am.  Rep.  4  New  England  Mutual  Life  Ins.  Ca  v, 

446;    Talmage  v»  Chapel,   16  Mass.  71;  Woodworth,  1 1 1  U.  S.  138. 

Harper  v.  Butler,  2  Pet.  (U.  S.)  239.    Com'  6  See  Taylor  v,  Pennsylvania  Co.,  ^8  Ry. 

part  Dial  f.  Gary,  14  S.  C.  573;  s.  c,  37  748;  s.  c,  J9  Am.  Rep.  244;  Umekiller  v. 

Am.   Rep.   737.     Vide  supra^  9   >    h.  (i),  Hannibal  &  St.  J.  R.  R.  Co.,  33  Kan.  83; 

**  Suits  by  Administrators  and  their  s.  c,  i;2  Am.  Rep.  524;  Vawter  v.  Missouri 

Assignees.'*  Pac  Ry.  Co.,  84  Mo.  670 ;  s.  c,  54  Am.  Rep. 

Thus,  the  assignee  of  a  foreign  executor  105.     Compare  Leonara  s^.  Columbia  Steam 

may  maintain  a  suit  in  our  courts  upon  a  Nav.  Co.,  84  N.  Y.  48 ;  s.  c.,  38  Am.  Rep. 

chose  in  action  so  transferred  to  him;  the  491 ;  Sou^Carolina  R.  R.  Co.  9.  Nix,  08 

disability  to  sue  is  a  personal  one ;  he  has  Ga.  572 ;  Ctntral  R.  R.  Co.  v.  Swint,  73 

a  perfect  right  to  assign  the  r^or^  M  ^zrAV^M  Ga.  6c i.      1^^  supra^  4  t>  ^*  —  *' Suits 

'of  his  testator  so  as  to  confer  title  against  for  Negligence  causing  Death." 

every    one    but    creditors    and    legatees.  ^     Thus,  an  a^l^nistrator  appointed  and 

Petersen  v.  Chemical  Bank,  rz  N.  Y.  21;  suing  in  Kentui^y,  cannot  maintain   an 

s.  c,  2  Rob.  (N.  Y.)  605;  27  How.  (N.  Y.)  action  for  the   oeath  of  his  intestate  b^ 

Pr.  491 ;  MiddAebrook  v.  Merchants'  Bank,  negligence  in  Ino^tna,  such  action  being 

3  Keyes  (N.  Y.),  135;  s.  c.,  3  Abb.  App.  maintainable  undeiHhe  Indiana  statute,  but 

Dec.  (N.  Y.)  295;  41  Barb.  (N.  Y.)  481;  not  under  that  otv Kentucky.    Taylor  p. 

27  How.  (N.  Y.)  Pr.  474.  Pennsylvania  Co.,  7AKy.  348;  s.  c^^  39  Am. 

An  action  will  lie,  in  Iowa,  on  a  claim  Rep.  244. 
assigned  to  the  plaintiff  by  a  foreign  ex-  Under  the  Kansa^vCode  (sec  422),  per- 
ecutor,  although  there  has  been  no  probate  mitting  an  action  by  \n  administrator  for 
or  administration  in   Iowa.    Campbell  v.  injuries  resulting  in  t%e  death  of  his  in- 
Brown,  64  Iowa,  42  j;  s.  c, » Am.  Rep.  446.  testate,  it  has  been   hVld  that  a  foreign 

But  where  a  resident  of  Massachusetts  administrator   cannot  'knaintain    such   an 

died  there,  possessing  a  bond  and  mortgage  action  where  his  domicUiary  law  prohibit 

executed  bv  a  resident  of  South  Carolina,  him  from  so  doing.    Lunekiller  v,  Hanni* 

and  his  administrator  sold  and  assigned  bal  &  St.  J.  R.  R.  Co.,  3^  Kan.  83;  s.  c,  52 

the  securities  to  a  resident  of  South  Caro-  Am.  Rep.  C24;    And  in'xs^wter v.  Missouri 

lina,  who  brought  suit  upon  them  there,  Pac.  Ry.  Co.,  84  Mo.  679;  s.  c,  54  Am. 

the  court  held  that  the  suit  was  not  main-  Rep.  105,  the  court  held  that  an  adminis- 

-tainable.    Dial  v,  Gary,  14  S.  C.  573 ;  s.  c,  trator  appointed  in  Missouri  cannot  main- 

37  Am.  Rep.  737.  tain  an  action  for  the  dea.th  of  his  intestate 
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(4)  Suit  against  Administrator,  —  It  is  a  general  rule  that  a 
foreign  administrator  cannot  be  sued  out  of  his  own  forum.^ 

If  a  creditor  of  the  estate  wishes  suit  to  be  brought  in  any 
foreign  country,  in  order  to  reach  the  assets  of  the  deceased  tes- 
tator or  intestate  situated  in  such  foreign  country,  it  will  be 
necessary  to  have  letters  of  administration  taken  out,  in  due  form, 
according  to  the  local  law,  before  the  suit  can  be  maintained,  be* 
cause  the  executor  or  administrator  appojinted  in  one  country  is 
not  liable  in  another,  and  has  no  positive  right  or  authority  over 
the  debts  or  assets  of  his  principal  in  such  foreign  country,  nor  is 
he  responsible  therefor.' 

An  action  of  debt  will  not  lie  against  an  administrator  in  one 
State,  on  a  judgment  recovered  against  another  administrator  of 
the  same  intestate,  appointed  under  the  authority  of  another 
State.' 

in  Kansas  1  such  action  being  allowed  by  R.  (Pa.)  589 ;  Evans  v»  Tatem,  9  Serg.  &  «^ 

the  statuto  of  Kansas,  but  not  by  that  of  R.  (Pa.)  252 ;  Bryon  v.  McGee,  2  Wash.  C. 

Missouri.  C.  w. 

Bat  h  has  been  held  in  New  York  that  An  administrator  is  exclusively  bound 
an  action  may  be  maintained  there  bv  the  to  account  for  all  the  assets  which  ht  re> 
personal  representative  of  one  whose  acath  ceives,  under  and  by  virtue  of  his  admin- 
resulted  from  an  injury  received  in  another  istration,  to  the  proper  tribunals  of  the 
State*  through  the  negligence  of  the  de-  government  from  which  he  derives  his 
fendant,  where  it  appears  that  the  laws  of  authority :  the  tribunals  of  other  States 
the  State  where  tne  injury  was  received  have  no  right  to  interfere  with  him,  accord- 
were  similar  to  those  of  New  York,  giving  ing  to  the  iex  loci.  Vaughan  v.  Northup, 
to  the  personal  representative  a  right  of  15  Pet.  (U.  S.)  i ;  s.  c,  5  Cr.  C.  C.  496. 
action  in  such  case ;  it  is  not  essential  that  An  administrator  of  an  intestate  who 
the  statute  should  be  precisely  the  same,  resided  out  of  a  State,  by  letters  granted 
Leonard  v,  Columbia  Steam  Navigation  in  the  place  of  his  domicile,  cannot  be 
Co.,  84  N.  Y.  48;  s.  c,  38  Am.  Rep.  491.  called  to  an  account  out  of  the  State  where 

Where  a  South  Carolina  railroad  was  his  letters  are  granted  for  assets  situated 
allowed  to  extend  its  road  into  Georeia,  on  in  that  jurisdiction.  Brownlee  v.  Lock- 
condition  that  all  the  claims  might  be  wood,  5  C.  £.Gr.  (N.  J.)  230. 
brottght  in  the  Georgia  courts,  it  was  held  A  testator  domiciled  in  New  Jersey  pro- 
that  a  South  Carolina  administrator  might  vided  that  advances  not  to  exceed  $200,000 
bring  suit  in  a  Georgia  court  to  recover  should  be  deducted  from  the  share  of  a 
the  penalty  provided  by  the  South  Carolina  son,  and  that  these  charges  should  not 
statute,  for  the  killing  of  his  intestate,  affect  the  portions  of  other  children.  The 
South  Carolina  Railroad  Co.  v.  Nix,  68  testator  had  advanced  the  son  $120,000. 
Ga.  572.  And  where  a  Georgia  railroad  The  son  and  the  executor  were  domiciled 
company  ran  its  road  into  Alabama,  and  in  New  York,  and  a  large  part  of  the  prop- 
there  killed  a  man,  it  was  held  that  the  erty  was  there.  The  son  sought  in  New 
Alabama  administrator  might  bring  suit  in  Yqjrk  court  to  compel  the  executors  to  pay 
Geon^ia.  Central  R.  R.  Co.  v,  Swint,  73  him  $8o,ooa  The  other  children  objected. 
Ga.  o(i.  Pending  a  decision,  the  executors  asked 

1  McReav.  McRea,  11  La.  575;  Fay  z/.  the  New  Jersey  court  for  instructions ;  and 

Haven,   3  Mete.   (Mass.)  109 ;  Boston  v,  the  court  held  that  the  son  should  be  en-^ 

Boylston,  2  Mass.  384 ;  Morrill  v,  Morrill,  joined  from  proceeding  in  the  New  York 

I    Allen  (Mass.),  IX2\  Chase  z/«  Chase,  2  court,  and  that  the  executors  should  be 

Allen  (Mass.),  loi ;  Brownlee  v,  Lockwood,  enjoined   from  making  further  payment, 

c  C.  £  Gr  (20  N.  J.  Ch.)  243;  Vermilya  v.  until  the  condition  of  tne  estate  should  be 

Beatty,  6  Barb.  (N   Y.)  432 ;  Vaughan  i/,  more  fully  ascertained.    Hutton  v.  Hutton, 

Northup,   15  Pel.  (U.  S.)  i ;  Caldwell  v,  40  N.  J.  Eq.  461. 
Harding,  5  Blatchf.  C.  C.  501 ;  Attorney-       8  Story,  Confl.  L.  sec  SM. 
Generalv.  Hojpe,  2  Clark&  Finn.84;  s.c,       8  Stacey  v.  Thrasher,  0  How.  (U.  S.) 

I  Cromp  M.  &  R.  53S;  Attorney-General  44;  McLean  v.  Meek,  18  How.  (U.  S.)  16; 

7/.  Dimond,  i  Cromp.  &  Jer.  356.     Compare  Meiklan  v,  Campbell,  24  Beav.  100;  Pres- 

McNamara  V.  Dwycr,  7  Paige  Ch.  (N.  Y.)  ton  v,  Melville,  o  Clark  &  Finn.  i. 
239;  Swearingen  i\  Pendleton,  4  Serg.  &       A  decree  against' the  primary  adminis- 
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But  this  rule,  as  to  exemption  {ro;n  liability  to  suit,  does  not 
apply  where  funds  are  forwarded  by  a  domiciliary  administration 
to  an  agent  in  a  foreign  land,  to  pay  legatees  and  distributees.  In 
such  case  the  agent  may  be  compelled  to  pay  over  to  the  cestuis 
que  trust  without  setting  up  as  technical  defence  an  ancillary 
administration.^  And  where  an  administrator  goes  into  a  foreign 
country,  and  there,  by  collecting  debts  or  seizing  assets  belonging 
to  the  estate,  makes  himself  executor  de  son  tort^  he  will  be  liable 
to  a  suit  in  that  jurisdiction  for  the  same.' 

And  where  an  administrator  has  been  sued  by  a  creditor  of  an 
estate,  and  has  come  in  and  made  a  defence,  he  cannot  be  com- 
pelled, after  summons  and  appearances,  to  take  out  new- letters 
and  enter  into  new  bond.* 

A  court  of  equity  has  jurisdiction  of  an  action  against  a  foreign 
executor  for  a  misapplication  of  the  trust  funds  which  have  come 
into  his  hands,^  although  the  trust  funds  were  received  abroad 
and  brought  into  the  jurisdiction  of  the  forum  ;  but  the  nature  and 
extent  of  his  liability  will  depend  upon  the  laws  of  the  country 
where  he  derived  his  authority  to  administer  the  assets.* 


trators  of  an  intestate,  in  a  suit  relative  to  in  the  foreign  State  or  country.    Swearin- 

the  succession  of  movable  property,  con-  gen's  Ex'rs  v.  Pendleton's  Ex'rs,  4  Serg. 

ducted  in  due  fomi«  and  between  proper  &  R.  (Pa.)  380,  392;  Evans  v,  Tatem,  9 

parties,  at  the  place  of  his  domicile  in  a  Serg.  &  R.  (Pa.)  2C2,  2159;  Campbell  v. 

foreign 'country,  is  conclusive  upon  a  sub-  Tousey,  7  Cow.  (N.  Y.)  ^4;  Bryoa  v.  Mo 

sidiary  administrator  appointed  in  another  Gee,  2  Wash.  C.  C.  337.    Compare  Fay  v. 

State,  in  respect  to  the  nghts  of  the  parties  Haven,  3  Met.  (Mass.)  [09;  Davis  9.  Estey, 

which  were  therein  adjudicated.    Suarez  8  Pick.   (Mass.)  475 ;  Dawes  v.  Head,  3 

V.  New  York,  2  Sandf.  Ch.  (N.  Y.)  173.  Pick.  (Mass.)  128;  Boston  v.  Boylston,  2 

Jurisdiction  over  the  estate  of  a  dece-  Mass..  384;  Goodwin  v.  Jones,  3  Mass. 

dent  belongs  exclusively  to  the  forum  of  514;   Doolittle    v.    Lewis,  7  Johns.  Ch. 

the  domicile  where  the  assets  are  situate ;  (N.  Y.)  45,  57 ;  McRea's  Adm'r  v.  McRea, 

the  executor  of  a  deceased  executor  of  11  La.  571. 

such  decedent  is  not  accountable  in  another  4  Montalvan  v.  Clover,  32  Barb.  (N.Y.) 

jurisdiction ;  he  is  only  liable  to  an  admin-  190. 

istrator  <U  bonis  non.    Van  Dyke's  Appeal  The  ex  parte  settlement  of  an  adminis- 

(Pa.),  31  Leg.  Int.  69;  s.  c,  6  Leg.  Gaz.  7a  trator  is  only  prima  fiuu  corrept,  and  par- 

1  See  Arthur  v.  Hughes,  4  Beav.  506.  ties  interested  may  file  a  bill  to  surcharge 

8  See  Campbell  z'.  TouseVf  7  Cow.  (n.  Y.)  and  falsify  the  account  so  settled;  and, 

64;  Taylor  v,  Benham,  5  How.  (U.  S.)  233.  fraud  being  alleged,  it  is  immaterial  that 

8  Moss  V,  Rowland,  3  Bush  (Ky.),  505.  the  settlement  was  had  in  Ohio,  and  the 

It  has  been  held  that  where  an  adminis-  suit  brought  in  West  Virginia,  where  some 

trator  or  executor  goes  into  a  foreign  State,  of  the  parties  in  interest  and  the  adminis- 

and  there  collects  assets  which  he  carries  trator  live,  the  Ohio  administration  being 

into  the  State  where  he  was  appointed,  ancillary.    Leach  v,  Buckner,  19  W.  Va.  36. 

such  effects  and  assets  are  to  be  adminis-  6  McNamara  v,  Dwyer,  7    Paige  Ch. 

*  tered  and  accounted  for  as  home  assets  by  (N.  Y.)  239.    See  Brown  v.  Brown,  4  Edw. 

such  administrator  or  executor.    Evans  v,  Ch.  (N.  Y.)  343 ;  Gulick  «.  Gulick,  33  Barb. 

TatemjQ  Serg.  &  R.  (Pa.)  252,  259;  Dow-  (N.  Y.)  92. 

dale's  Case,  o  Co.  47, 48 ;  s.  c,  Cro.  Jac.  55.  TJie  nature  and  extent  of  a  foreign  ad- 
It  has  been  held  by  some  American  ministrator'sliabilitywhensnedinG^rda, 
courts  that  where  a  foreign  administrator  depend  upon  the  laws  of  the  State  of  nis 
or  executor  comes  into  a  State  from  a  for-  appointment.  Hoskins  v,  Sheddon,  70  Ga. 
eign   State    or  country,  having    received  528. 

assets  in  the  foreign  country,  he  is  liable  A  testator  domiciled  in  Connecticut  be- 
to  be  sued  in  such  State  on  account  of  such  queathed  a  legacy  to  his  grandson  S.  one 
assets,  although  he  may  not  have  taken  out  to  his  daughter,  and  the  residue  of  his  es- 
new  letters  of  administration  there,  and  tate  to  his  son  W.,  whom  he  appointed 
the  estate  has  not  been  positively  settled  executor.    W.  passed  .his  accounts  befocp 
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And  an  executor  who,  pursuant  to  directions  in  the  will,  which 
the  testator  had  power  to  give,  sells  lands  in  trust  and  receives 
the  proceeds,  is  accountable  to  the  cesiuis  que  trust  in  the  same 
State  where  he  resides,  though  the  will  has  not  been  proved 
there;* 

{fi)  Suit  by  Non-resident  Widow  for  Allowance.  —  It  has  been 
held  that  the  widow  of  a  non-resident  intestate  may  sue  for  her 
year's  allowance  for  support  in  Georgia,  there  being  property  there, 
and  especially  if  there  are  no  debts  in  the  State  of  domicile ;  but 
the  amount  to  be  recovered  must  be  regulated  by  the  law  of  the 
State." 

d  Primary  and  Ancillary  Administrations. — Where  there  are 
different  administrations  granted  in  different  countries,  that  which 
is  granted  in  the  country  where  the  testator  was  domiciled  at  the 
time  of  his  death,  will  be  regarded  as  the  principal  or  primary 
administration,  and  those  granted  in  other  States  as  auxiliary  or 
ancillary  administrations.  And  the  funds  collected  by  the  auxiliary 
or  ancillary  administrations,  after  the  local  administration  has  been 
completed,  will  be  transmitted  to  the  prim^  administration  for 
distribution  to  the  legatees  and  distributees  of  the  estate.  But 
each  administration  is  said  to  be  especially  independent  of  the 
gathers;*  that  property  received  under  one,  cannot  be  sued  for 

the  probate  court  in  Connecticut.    At  the  whicli  she  afterwards  sold  to  G.    In  her 

testator's  decease*  and  at  the  commence-  accounting  before  the  surrogate  court  of 

ment  of  an  action  by  S.  to  enforce  payment  New  York,  M.  was  charged  with  the  notes, 

of  interest  on  his  legacy,  W.  resided  in  the  the  record  of  that  court  showing  that  she 

State  of  New  York;  and  it  was  held  that  duly  gave  bond*  covering  the  same.    On  a 

the  courts  of  New  York  had  jurisdiction  of  bill  filed  in  Georgia  by  certain  distributees 

the   action.     Brown  v.  Knapp,   17    Hun  to  set  aside  M.'s  deed  to  G.,  by  tracing  the 

(N.  Y.),  160.  funds  of  the  estate  into  the  land,  it  was 

A  legatee  of  a  testator  who  died  a  resi-  held,  (i)  that  that  court  had  jurisdiction  to 

dent  of  England  may  maintain  in  South  administer  the  notes  according  to  the  New 

Carolina  a  suit  to  impeach  an  investment  York  law ;  (2)  that  the  record  of  that  court 

bv  the  executrix,  who  is  also  a  resident  of  was  admissible ;  (3)  that  the  bill  could  not 

uigland,  and  who  has  had  the  will  proved  be  maintained  until  the  complainants  had 

bom  in  England  and  in  that  State,  provided  exhausted  their  remedy  in  that  court ;  and 

assets  of  the  estate  be  alleged  and  proved  (4)  that  G.,  an  innocent  purchaser  for  value, 

to  be  remaining  there.    Gravely  v.  Grave-  without  notice  of  the  complainant's  alleged 

ly,  20  S.  C.  93.             .  equity,  should  not  be  disturbed.    McNa* 

"  Where  A.  of   Mississippi  by  will   ap-  mara  v.  McNamara,  62  Ga.  20a 

pointed  B.  of  Virginia  trustee  of  a  legacy  1  Taylor  v.  Benham,  c  How.  (U.  S.)  233. 

tor  a  daughter  and  her  children,  who  be-  2  Mitchell  v,  VTord,  04  Ga.  208. 

came  residents  of  Virginia,  it  was  held  that  Yet  it  has  been  held  that  the  provision 

they  could  maintain  a  suit  in  a  Virginia  of  the  North  Carolina  statute,  for  making 

court  against  B.'s  executors  to  hold  B.'s  an  allowance  from  a  decedent's  estate  to  the 

estate  responsible  for  a  breach  of  trust  com-  widow,  upon  application  by  her  **  to  a  justice 

mitted  by  B.  in  reference  to  the  estate  in  of  the  peace  of  the  township  in  which  the 

Mississippi,  notwithstanding  the  pendency  deceased  resided,  or  some  adjoining  town- 

of  a  soit  m  Mississippi,  brought  by  another  ship,"  does  not  apply  to  the  case  of  a 

of  A.*s  legatees  to  recover  a  legacy,  plain-  decedent  resident,  and  dying  in  another 

lift  in  Virginia  suit  and  B-'s  executors  being  State,  although  havinff  property  ia  North 

Grties  to  the  Mississippi  suit.    Davis  r.  Carolina,  and  although  the  widow  subse- 

orriss,  76  Va.  21.  quently  moved  into  that  State.    Simpson's 

M.'s  intesute  died  in  New  York,  leaving  Adm'r  v.  Cureton  (N.  C),  2  S.  E.  Rep.  668; 

among  his  assets  notes  against  a  resident  Medlev  v,  Dunlap,  90  N.  C.  527. 

of  Georgia,  which  M.  settled  by  taking  of  8  Thus,  it  has  been  held,  where  adminis^ 

the  makers  a  house  and  lot  m  Atlanta,  trations  are  granted  to  different  persons  ia 
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under  another,  although  for  the  time  locally  situated  within  the 
jurisdiction  where  suit  is  brought.^ 

different  States,  that  a  jud^ent  obtained  a  decree  that  he  pay  over  anch  amout  to 

against  ^ne,  will  not  furnish  a  right  of  the  complainant,  a  demurrer  being  filed 

action  against  the  others,  so  far  as  to  affect  to  the  bill,  it  was  held,  that,  as  the  intestate 

assets  received  by  the  latter  in  favor  of  his  left  assets   both   in    New  York  aod  in 

own  administration.    Merrill  v.  New  Eng.  New  Jersey,  administration  was  rightfnllj 

Mut.  Life  Ins.  Co.,  103  Mass.  245;  '£la  z/.  granted  in  DOth  States,  although  the  right 

Edwards,   i^  Allen  (Mass.),  48;   Low  v,  of  succession  to  the  personal  estate  was  to 

Bartlett,  8  Allen  (Mass.),  259;  Brodie  v.  be  regulated  by  the  law  of  the  domicile. 

Bickley,  2    Rawle    (Pa.)»  431;   Stacey  v.  Banta  v«-Moore,  2  McC.  (N.  J.)^/. 

Thrasher, 6  How.  (U.  S.)  44 ;  Hill  z/.  Tucker,  A  testator,  resident  in  Wisconsin,  there 

i^  How.  (U.  S.)  4^ ;  McLean  v.  Meek,  18  died,  leaving  property  In  that  State,  and 

How.  (U.  S.)  16;  Mackey  v,  Coz£,  18  How.  Jand  in  Minnesota.    He  left  a^n  insane  wife 

(U.  S.)  100.  'resident  in  Wisconsin,  for  whom,  by  will. 

And  it  has  been  held,  that,  where  letters  he  made  provision.  Proceedings  were  io- 
of  administration  on  the  same  estate  were  stituted  in  Wisconsin  to  compel  an  election 
granted  in  Wisconsin  and  Indiana,  and  in  in  behalf  of  the  widdw ;  and  the  coort 
DOth,  the  intestate  was  described  as  of  the  elected,  in  her  behalf,  to  take  under  the 
place  where  he  died,  which  was  in  Indiana,  will  After  the  commencement  of  the  pro- 
a  judgment  against  the  Indiana  adminis-  ceedings  in  Wisconsin,  proceedings  vere 
trator  it  not  even  prima  facie  evidence  in  instituted  in  Minnesota ;  and  before  the 
an  action  against  the  Wisconsin  adminis-  election  was  made  in  Wisconsin,  the  pro- 
trator.  Price  v.  Mace,  47  NVis.  23.  See  bate  court  in  'Minnesota  elected,  for  the 
Low  V,  Bartlett,  8  Allen  (Mass-Jt^  259 ;  Asp-  widow,  to  take  against  the  will.  An  appeal 
den  V,  Nixon,  4  How.  (U.  S.)  467 ;  Stacey  was  taken,  the  effect  of  which  was  to  trans- 
it. Thrasher,  6  How.  (U.  S.)  44.  fer  the  cause  to  the  appellate  court  for  trial 

But  it  has  been  said,  tfiat  if  a  testator,  by  de  novo.    Pending  this  appeal,  and  before 

will,  appoints  different  executors  in  differ-  a  new  trial,  the  election  aforesaid  was  made 

ent  States,  there  will  be  such  a  privity  be-  in  Wisconsin.    It  was  held  that  this  elec- 

tween  thera  that  a  judgment  against  one  tion  was  effectual  everywhere,  and  pr^ 

administrator  in  one  State,  may  be  evidence  eluded  a  different  election  in  Minnesota, 

against  another  in  a  different  State.    Hill  Washburn  v.  Van  Steenwyk,  ^2  Mmn.  336. 

t/.Tucker,  13 How. (U.S.) 458;  distinguish-  Where  a  testatrix    died    domiciled  in 

ing  Aspdenf.  Nixon,  4  How.  (U.  S.)  467.  Massachusetts,   and   named   an  executor 

And  it  would  seem  that  where  an  admin-  there,  and   one  in  New  York,  on  an  ac- 

istrator  is  appointed  in  different  States,  a  counting  by  the  New  York  executor,  it 

suit  against  him  in  one  State  will  also  be  was  held  that  the  surplus  assets  should  be 

binding  in  the  other.    Merrill  v.  New  Eng.  transmitted  to  the  Massachusetts  executor, 

Mut.  Life  Ins.  Co.,  10%  Mass.  245;  Ela  v.  but  that  a  question  as    to  whether  one 

Edwards,   13  Allen  (Mass.),  48;    Low  v.  claiming  a  legacy  was  entitled  thereto  ua- 

Bartlett,  8  Allen  (Mass.),  259;   Brodie  v.  der  the  Massachusetts  statute  should,  in 

Bickley,  2  Rawle  (Pa.),  431.  the  discretion  of  the  court,  be  determined 

Where  a  judgment  is  recovered  by  a  for-  in  New  York,  instead  of  remitting  the  con- 
eign  administrator  against  a  debtor  of  his  troversy  to  Massachusetts,  darks'. Butler, 
intestate,  it  will  not  form  a  foundation  for  4  Dem.  (N.  Y.)  37S. 
an  action  by  an  ancillary  administrator  ap-  The  probate  court  of  Connecticut  dis- 
pointed  in  another  State.  Talmaee  v.  charged  administrators  appointed  bv  that 
Chapel,  16  Mass.  71 ;  but  such  debt  being  court,  and  who  were  also  appointed  dv  the 
mereed  by  the  judgment,  and  thereby  be-  New  York  court  in  ancillary  proceeaings. 
coming  due  to  the  foreign  administrator  It  was  held  that  the  discharge  in  Con- 
personally,  in  his  own  right,  and  he  being  necticut  in  no  way  affected  the  liabilitv  of 
responsible  therefor  to  the  estate,  such  ad-  the  administrators  to  account  in  New  York 
ministrator  can  maintain  a  personal  suit  for  property  received  by  them  there.  Duffy 
against  the  debtor  in  any  other  State.  Tal-  v.  Smith,  i  Dem.  (N.  Y.)  202. 
ma^e  v.  Chapel,  x6  Mass.  71.  Compare  1  Bostonz/.Boylston,  2  Mass.  384;  Good- 
Smith  V,  Nicolls,  5  Ping.  N.  C.  208.  win  v,  Jones,  5  Mass.  514 ;  Dawes  t^.  Boyl- 

J.,  domiciled  in  New  Jersey,  died  intestate,  ston,  9   Mass.  337;    Dawes  v.  Head,  3 

leaving  personal  property  there  and  in  New  Pick.  (Mass.)  128-148 ;  Banta  v.  Moore,  a 

York;  administration  wa$  granted  in  both  McC.  (N.  J.)  loi ;  Lynes  v,  Colcy,  I  Redf. 

States.    On  a  bill  filed  by  the  administrator  (N.  Y.)  407  ;  Harvey  ».  Richards,  i  Mason, 

in  New  Jersey,  alleging  that  there  were  no  C.  C.  381 ;  Huthwaite  v,  Phaire,  i  Man.& 

debts,  and  praying  a  discovery  and  account  Or.  159;  Jauncey  v   Sealey,  i  Vem<  397! 

of  the  amount  in  the  defendant's  hands,  and  Currie's  Adm*r  v,  Bircham,  i  Dow.  k  Ry-35 
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e.  Course  of  Distribution  in  Aticillary  Administration,  —  When 
the  funds  in  the  hands  of  the  ancillary  administrator  are  sufficient 
to  pay  all  legitimate  claims  existing  in  the  jurisdiction  by  which 
such  administration  is  granted,  he  is  to  pay  such  debts  under,the 
direction  of  such  court,  settle  his  accounts  under  the  supervision 
of  said  court,  and  transmit  the  residuum,  if  any,  to  the  primary 
administrator,  to  be  distributed  among'  the  heirs  and  legatees.* 
The  ancillary  administrator  is  to  make  no  payments  except  under 
the  decree  of  the  court  by  which  he  was  appointed,"  and  to  which 
he  is  exclusively  bound  to  account* 

Where  there  has  been  an  ancillary  administrator  appointed,  by 
whom  the  assets  of  the  decedent  have  been  collected,  they  should 
not  be  transmitted  to  the  primary  administrator  so  long  as  there 
remain  unsatisfied  claimants  within  the  jurisdiction  of  the  ancil- 
lary adhainistration  ;*  yet  the  court  having  jurisdiction  over  the 
ancillary  administration  may  order  it  to  pay  the  residuum  directly 
to  the  heirs  and  legatees  within  its  jurisdiction.* 

Where  the  estate  for  which  an  ancillary  administrator  has  been 
appointed  is  insolvent,  it  seems  that  the  assets  coming  into  the 
hands  of  such  ancillary  administrator  are  to  be  administered 
according  to  the  lex  loci  rei  sitce^  and  where  there  is  any  conflict 
of  law  as  to  priority  of  payment  among  contesting  claimants,  the 
lex  rei  sitce^  and  not  the  testator's  domiciliary  law,  is  to  govern  ;  "* 

1  Wheelock  v.  Pierce,  6  Cush.  (Mass.)  8  Lynes  v,  Coley,  i  Redf.  (N.  Y.)  405. 

288 ;  Fay  v.  Haven,  3  Met.  (Mass.)  109 ;  If  a  person  resiaing  in  Massachusetts  is 

Meiklanv.Campbell,  24  Beav.  100;  Preston  appointed  executor  of  a  will  in  another 

V,  Melville,  8  Clark  &  Finn.  i.  State,  and  ancillary  letters  are  also  granted 

The  law  of  the  place  of  ancillary  admin-  him  in  Massachusetts,  and  his  final  account, 

istration  governs  a^   to  the  payment  of  showing  that  the  balance  in  his  hands  has 

debts  there,  but   the  distribution  among  been  paid  to  him  as  executor  under  his 

the  next  of  kin  or  legatees  is  made  ac-  appointment  in  the  other  State,  is  allowed 

cording  to  the  Ux  domicilii ;  and  a  decree  by  the  Massachusetts   probate  court,  the 

against  the  primary  administrator  of  the  supreme  court  thereof  has  no  jurisdiction 

domicile  is  conclusive  upon  the  ancillary  of  a  bill  to  construe  the  will,  and  martial 

admimstrator.     Churchill    v,  Prescott,  3  and  distribute  the  estate.    Emery  v*  Batch- 

Bradf.  (N.  Y.)  233-  elder,  132  Mass.  452. 

In  case  of  an  ancillary  administration  in  4  See  Parker's  Appeal,  61  Pa.  St.  478; 
Pennsylvania  of  the  estate  of  a  decedent  Porter  v,  Heydock,  6  Vt.  374;  Mackey  v. 
whose  domicil  was  in  another  State  or  Coxe,  18  How.  (U.  S.)  100. 
countnr,  the  orphans'  court,  after  having  An  estate  will  not  be  remitted  to  the  ad- 
paid  aU  lawful  claimants  on  the  funds,  who  ministrator  of  the  domicile  when  there  are 
are  residents  of  Pennsylvania,  must  direct  claimants  within  the  jurisdiction  of  the 
the  balance  to  be  paid  to  the  administrator  ancillary  administration.  Appeal  of  Del 
of  the  domicile,  and  a  creditor  who  has  VaJle  (Fa.),  3  Cent.  Rep.  163. 
the  same  domicile  as  was  that  of  the  de-  5  Dawes  v.  Head,  3  Pick.  (Mass.)  1^5; 
cedent,  cannot  make  claim  to  the  fund  in  Carmichael  v.  Bay,  5  Ired.  (N.  C.)  Ch.  305; 
the  ancillanr  jurisdiction,  but  must  resort  Mackey  v,  Coxe,  18  How.  (U.  S.)  100; 
to  that  of  iis  domicile.  Barry's  Appeal,  Innea  v.  Mitchell,  4  Drew.  144 ;  s.  c,  i  De 
88  Pa.  St.  131.  G.  &  J.  423;   Meiklan  v,  Campbell,  24 

t  Dawes  v.  Head,  3  Pick.  (Mass.)  128;  Beav.  loa 

Hooker  v.  Omstead,  o  Pick.  (Mass.)  481 ;  6  See  Dunlap  f.  Rogers,  47  N.  H.  287; 

Jennison  v,  Hapgood,  10  Pick.  (Mass.)  77;  Carson  z^.  Gates,  64  ^^  C.  115$  Daweft  f. 

Richards  v.  Dutcn,  8  Mass.  506 ;  Dawes  v.  Head,  3  Pick.  (Mass.)  128;  Union  Bank  v, 

Boylston^  9  Mass.  ^7 ;  Miner's  Estate,  3  Smith,  4  Cr.  C.  C.  21. 

Rawle  (Pa.),  312;  Vaughaav.  Northup,  15  7  Dawes  t/.  Head,  3  Pick.  (Mass.)  128; 

Pet.  (U.  S.)  I ;  Preston  v,  Melville,  8  Clark  Holmes  v,  Remsen,  20  Johns.  (N.  Y.)  065; 

&  Finn.  12.  Milne  v.  Moreton,  6  Binn.  (Pa.)  353;  Mu- 
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but  under  such  ancillary  administration  the  foreign  creditors  will 
be  entitled  to  prove  their  debts.  ^ 

It  has  been  held,  that,  in  order  to  enable  an  ancillary  adminis- 
trator to  obtain  an  order  to  sell  real  estate  in  the  ancillary  juris- 
diction, it  is  not  necessary  for  him  to  show  that  the  personal  estate 
in,  the  primary  administration  has  been  exhausted ;  but  it  will  be 
sufficient  if  it  is  made  to  appear  that  the  personal  estate  in  the 
domiciliary  administration  is  exhausted.' 

f.  Property  in  transitu  and  Ships  at  Sea.  —  It  has  been  said,  that 
when  property  at  the  time  of  the  death  of  the  testator  is  in  a 
foreign  country,  and  subsequent  returns  by  remittance  or  other- 
wise to  the  country  of  his  domicile,  such  property  will  be  under 
the  administration  of  the  domiciliary  administrator,'  although 
some  doubt  has  been  expressed  as  to  whether  the  personal  propert3f 
of  the  deceased  testator  or  intestate,  consisting  of  goods  situated 
in  a  foreign  country  at  the  time  of  his  death,  can  be  lawfully  dis- 
posed of,  except  under  the  administration  granted  in  the  country 
where  they  are  situated  at  the  time ;  yet  it  has  been  said,  that, 
according  to  the  common  cause  of  commercial  business,  ships  and 
cargoes,  and  the  proceeds  thereof,  locally  situated  in  a  foreign 
country  at  the  time  of  the  death  of  the  owner,  always  proceed  on 
their  voyages,  and  return  to  the  home  port,  and  are  there  taken 
possession  of  and  administered  by  the  administrator  of  the  f(mm 
domicilii ;  and  that  such  administrator  is  bound  to  administer 
upon  them  as  part  of  the  funds  appropriately  in  his  hands.^  But 
where  there  is  a  primary  administrator  and  ancillary  administrators, 
and  goods  are  in  transitu^  such  goods  are  to  be  charged  to  the 
administrator  who  first  reduces  them  to  possession.'^ 

g.  Conflict  between  Primary  and  Ancillary  Administrators,  — The 
domiciliary  administrator  and  the  ancillary  administrators  are 
independent  of  each  other ;  and  where  fhere  are  several  local  or 
ancillary  administrators,  the  commission  of  each  is  to  be  governed 
by  the  law  of  the  place  in  which  his  letters  are  granted ;  •  and 

ler^s  estate,  3  Rawle  (Pa.),  312;  Harrison  is  accountable  for  such  assets.    Rand  v, 

«>.  Steny,  OCr.  (U.S.)  289;  McElnoylc  v.  Hubbard,  4  Met  (Mass.)  252;  Evans  p. 

Cohen,  ij^ret.  (U.  S.)3i2;  Union  Bankr.  Tatem,  9  Serg.  &  R.  (Pa.)  2C2;  Vaughn 

Smith,  4Cr.  C.  C.  5095  Cook  v.  Gregson,  v.  Barret,  5  Vt  333;  Dowdale's  Case,  6 

3  Drew.  547 ;  Hanson  v.  Walker,  7  Ln  J.  Ch.  Coke,  46b. 

13  c;  Pardo  V,  Bingham,  L.  R.  6  Eq.  485.  6  Freeman  v.  Fairlie,  7  Meriv.  24. 

1  Cook  V,  Gregson,  2  Drew.  286.  It  has  been  held  in  Massachixsetts  that 

%  Rosenthal  v,  Rennick,  44  111.  202.  where  an  administrator  was  apjpointed  bv 

8  Story,  Confl.  L.  §  519.*  a  probate  judge,  who  had  no  jurisdiction 

4  Orcutt  V.  Orms,  3  raige  Ch.  (N.  Y.)  from  a  want  of  domicile  on  the  part  of  the 

459;  Wells  V.  Miller,  45  III.  382 ;  Collins  decedent,  the  whole  proceedings  will  be 

v.  Bankhead,  i  Strobh.  {S.  C.)  L.  25.  void,  and  all  titles  passed  under  the  same 

6  Orcutt  V.  Orms,  3  Paige  Ch.  (N.  Y.)  null.    Holyoke  v.  Haskins,  5  Pick.  (Mass.) 

459.  20 ;  s.  c,  9  Pick.  (Mass.)  259. 

Thus,  it  has  been  held  that  where  a  Statutes  limiting  the  time  in  which  an 

domiciliary  administrator  during  his  ad-  appeal  may  be  tajcen  from  such  appoint- 

ministration  receives  assets  belonging  to  ments  have  been  passed  in  Massachusetts, 

the  estate,  which  at  the  time  of  the  death  Maine,  and  other  States.    Record  v.  Hot^ 

of  the  principal  were  in  a  foreign  land,  he  ard,  58  Me.  225. 
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each  ancillary  administrator  is  required  to  satisfy  in  full  the 
creditors  within  his  jurisdiction  before  transmitting  any  residuum 
to  the  primary  administrator/  even  though  the  principal  adminis- 
tration be  insolvent* 

Where  there  is  a  conflict  between  the  law  of  the  domicile  and 
the  law  of  the  situs^  as  to  priority  of  payment  in  cases  of  insol- 
vency of  the  estate,  the  law  of  the  situs  is  to  prevail ; '  because  in 
the  reciprocal  relations  of  administration,  each  State  is  sovereign 
within  its  own  limits,  and  each  is  foreign  *so  far  as  concerns  the 
issues  to  the  other  States  of  the  Union.* 

.  It  has  been  held  that  where  assets  which  have  been  reduced  to 
possession  by  a  foreign  administrator  find  their  wav  into  another 
land,  the  administrator  of  the  estate  in  such  lana  cannot  seize 
such  assets  either  by  attachment  or  by  suit  against  the  foreign 
administrator  who  has  reduced  them  to  possession.^ 

Where  a  decree  has  been  rendered  in  favor  of  an  ancillary 
administrator  in  his  own  forum,  finding  a  balance  due  to  him  from 
the  estate,  such  decree  is  not  conclusive  as  against  the  primary 
administration  in  the  forum  of  the  testator;^  and  it  has  been 
held  that  where  the  same  person  is  both  ancillary  and  primary 
administrator,  that  a  decree  in  his  favor  in  the  domiciliary  forum 
is  no  bar  to  the  sui^  against  him  in  the  forum  of  the  ancillary 
administration.'' 

h.  Payment  of  Debts  to  Foreign  Administrator.  —  Since  the  ad- 
ministrator has  no  authority  to  act  outside  of  the  jurisdiction  in 
which  the  administration  is  granted,  it  has  been  held  by  the  English 
courts  that  the  payment  of  a  debt  to  a  foreign  administrator  will 
be  no  bar  to  a  suit  by  an  ancillary  administration  in  the  rei  situs^ 

1  Appeal  of  Del  Valle  (Pa.),  3  Cent.  294;  Abbott  v.  Coburn,  28^^1.663;  HiU 

Kep.  163.  f.  Tucker,  13  How.  (U.  S.)  458 ;  McLean 

8  Pardo  v.  Bingham,  L.  R.,  6  Eq.  485 ;  v.  Meek,  18  How.  (U.  S.)  16. 

Cook  V.  Gregson,  2  Drew.  28d  A  mortgage  upon  real  property  in  Michi- 

Where  administration  has  been  granted  gan  belonging  to  a  person  wno  dies  in  an- 

in  the  place  of  the  domicile  of  the  in*  other  State,  and  whose  estate  is  in  course 

testate,  and  ancillary  administration  else-  of  regular  and  valid  local  administration 

where  for  the  purpose  of  collecting  debts,  in  Michigan,  may  not  be  sold  by  a  foreign 

if  the  fund  in  the  hands  of  the  foreign  ad-  administrator  to  straneers :  the  title  there- 

minlstrator  is  needed  for  the  purpose  of  to  is  in  the  local  administrator  for  purposes 

due    administration  in  the  place  of  the  of  administration,  and  he  alone  can  sue  on 

domicile,  the  mode  of  reaching  it  would  be  it,  or  assign  or  discharge  it  of  record.    Rey- 

to  require  its  transmission  or  distribution,  nolds  v,  McMullen,  55  Mich.  568  ;  s.  c,  54 

after  all  claims  against  the  foreign  admin-  Am.  Rep.  386. 

istration  had  been  ascertained  or  settled.  An  administrator  appointed  at  the  de- 

Normand  v,  Grognard,  2  C.  £•  Gr.  (N.  J.)  ceased's  domicile  in  another  State  cannot 

42d  sue  for  a  debt  due  his  intestate  in  Arkan^ 

8  Carson  v.  Oates,  64  N.  C«  115;  Union  sas,  after  the  appointment  of  an  adminis- 

Bank  v.  Smith,  4  Cr.  C.  C.  2i.  trator  there.  Gibson  v.  Ponder,  40  Ark.  195. 

4  Fay  cr.  Haven,  3  Met.  (Mass.)M09;  5  Dawes  v.  Headii3  Pick.  (Mass.)  128; 

Dawes  v.  Boylston,  9  Mass.  34^3 ;  Goodall  Harvey  v.  Richards,  i  Mason,  C.  C.  381  $ 

V,  Marshall,  11  N.  H.  88;   Brownlee  v.  Currie  v.  Bircham,  i  Dow.  &  Ry.  35. 

Lockwood,  5  Gr.  (N.  J.)  243 ;  Mothland  v,  6  £la  v.  Edwards,  13  Allen  (IkUss.),  48; 

Wireman,  1  Pa.  (P.  &  W.)  185 ;  Sayre  9.  Brodie  v.  Bickley,  2  Rawle  (Pa.),  431. 

Helme,  61  Pa.  St.  291, 209 ;  Porter  v.  Hev-  7  See  Aspden  v.  Nizon,  4  How.  (U.  S.) 

4iock,  6  Vt.  374 ;  Bullock  v,  Rogers,  16  Vt.  467. 
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• 

should  one  afterwards  be  appointed ;  ^  but  it  is  held  in  the  United 
States  that  a  voluntary  payment  of  a  debt  to  a  foreign  adminis- 
trator, which  he  may  lawfully  receive  under  'that  administration, 
when  there  is  no  domestic  administration,  is  a  good  discharge  of 
the  debt ;  *  particularly  is  this  the  case  Where  the  debt  is  payable 
at  the  domicile  of  the  deceased,  which  is  the  forum  of  the  principal 
administrator ; '  and  a  payment  made  to  a  foreign  administrator 
under  decree  of  a  court  is  a  defence  to  a  suit  brought  on  the  same 
debt  by  a  domestic  administrator  afterwards  appointed.*^ 

Thus,  where  Q.  was  a  citizen  of  Tennessee,  and  died  in  Alabama, 
in  which  State  G.  took  out  letters  of  administration,  and  W.  ef 
Tennessee  there  paid  to  G.  a  debt  due  the  estate,  there  were  no 
dfebts  due  in  Tennessee.  The  payment  was  included  in  G.'s  final 
account  in  Alabama.  Afterwards,  administration  yras  taken  out 
by  E.  in  Tennessee,  and  it  was  held  that  E.  could  not  maintain 
against  W.  an  action  for  the  debt  paid  by  W.  to  G.* 

Where  a  testator  has  property  in  a  foreign  State,  in  which  State 
there  are  no  creditors,  and  no  ancillary  administration  is  either  set 
up  or  called  for,  the  administrator  of  the  decedent's  domicile  will 
receive  such  debts.* 

2.  Foreign  Guardians.  —  a.  Haw  constituted. ^-—It  has  been 
said  that  the  State  within  which  a  ward  is  domiciled  is  that  which, 
"in  intepest  and  in  conscience,  is  charged  with  his  protection;" 
and  that,  therefore,  on  general  principles,  it  is  the  law  of  that 
State  which  should  nominate  and  direct  the  guardian  of  such  ward ; 
and  that  the  guardian  thus  appointed  by  such  home  authority 
should  have  dontrol  of  his  ward's  estate  abroad  as  well  as  at 
home ;  "^  but  in  England  and  the  United  States  a  foreign  guardian, 

1  Attorney-General  v,  Dimond,  i  Cromp.  132;  Chase  t^.  Chase,  2  Allen  (Mass.),  loi,* 

&  Jer.  356;  Preston  v.  Melville,  8  Clark  &  Vermilya  v,  Bealty,  6  Barb.  (N.  Y.)  43*' 

Finn,  i,  12, 14.  Brownlee  v,  Lockwood,  5  Gr.  (N.  J.)  259; 

8  Hooker  v,  Olmstead,  6  Pick.  (Mass.)  Vauehan  v.  Nortbup,  15  Pet.  (U.  S.)  i: 

481;  Stevens  f.  Gaylord,   11   Mass.  2<6;  Caldwell  v.  Harding,  <  KatchL  C.  Cjoi; 

Shultz  V,  Pulver,  3  Paiee  Ch.  (N.  Y.)  182 ;  Attorney-General  v.  Hope,  2  Clark  &  rinn. 

Doolittle  V,  Lewis,  7  Johns.  Ch.  (N.  Y.)  84;  8.C.,  i  Cromp.  M.&R.  538;  Attorney- 

49;  Trecothick  v.  Austin,  4  Mason,  C.  C.  General  v.  Dimond,  i  Cromp.  &  Jer.  35^ 

10;   Mackey  v.  Coxe,  18  How.  (U.  S.)  37a    See  Huthwaite  v,  Phaire,  i  Man.  & 

104.  Gr.  150, 164, 165;  Whytc  v.  Rose,  3  Q.  B. 

Payment  of  a  debt,  at  the  domicile  of  493 ;  Currie  v,  Bircham,  i  Dow.  &  Ry.  35; 

the  debtor,  to  a  foreign  administrator,  is  no  Tyler  v.  Bell,  x  Keen.  826;  s.  c.,2  Myine  s 

defence  to  a  suit  by  an  administrator  subse-  Cr.  89,   109,   i  la    Compare  Anderson  r. 

ouently  appointed  under  authority  of  the  Caunter,  2  Myl.  &  K.  763 ;  McNamara  v. 

State  in  which  the  debtor  is  domiciled.  Dwyer,  7  Paige  Ch.  (N.  Y.)  239;  Swetr- 

Anon.,  2  Am.  L«  Rev.  359.  ingen  v,  Fendleton,  4  S>erg.  &  R.  (Pa.)  389; 

8  Huthwaite  v.  Phaire,   i  Man.  &  Gr.  Evans  z/.  Tatem,  9  Serg.  &.  R.  (Pa.)  252; 

159.  Bryan  v,  McGee,  2  Wash.  C.  C.  337. 

4  Shaw  V.  Stanshton,  3  Keb.  163;  Hnth-  6  Wilkinsz^.  Ellett,  108  U.  S.  256. 

waite  V,  Phaire,  i  Man.  &  Gr.  159.  6  Vaughn  v.  Barret,  5  Vt.  3^3. 

But  an  administrator  should  not  be  per-  7  Such  is  the  uniform  practice  of  Banh 

mitted  to  enforco  the  collection  of  debts  pean  and  Continental  states.    See  Savienyi 

outside  of  his  own  forum.    McRea  v,  Mc-  viii.  §  380 ;  Wachter,  §  23 ;  Piitler, §  62,m.; 

Rea,  II  La.  571;  Fay  v.  Haven,  3  Met  Foelix,  ii.  p.  198,  Na  466;  IcL^  No.  331  ?• 

(Mass.)  100;  "Boston  v,  Boylston,  2  Mass.  187  ;  /^.,No.  89;  Argentraens, No.  i^\i^, 

3S4;  Mornll  V,  Morrill,  i  Allen  (Mass.),  Priv.  Intr.  L.  §  too;  SchscSner,  p.  55; 
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as  in  the  case  of  foreign  administrators  and  executors,  is  not 
usually  permitted  to  act  without  giving  bond  in  the  local  court ;  ^ 
and  it  has  even  been  held  that  a  foreign  guardian,  appointed  by 
the  court  of  the  domicile,  is  not  by  virtue  of  his  office  necessarily 
entitled  to  the  custody  of  his  ward  in  Massachusetts,  though  the 
court,  after  appointing  a  local  guardian,  may  decree  the  custody 
of  the  child  to  a  guardian  appointed  in  a  foreign  State.' 

b.  How  administered.  — (i)  As  to  Person  of  Ward, — The  rights 
and  powers  of  guardians  are  considered  as  strictly  local,  and  they 
are  not  entitled  to  exercise  any  authority  over  the  person  or 
personal  property  of  their  wards  in  other  States ;  •  and  the  same 
principle  has  recently  been  sustained  in  England/ 

Under  the  common-law  doctrine,  foreign  guardians  have  no 
rights  over  immovable  property  situated  in  other  countries :  such 
rights  are  "  deemed  to  be  stnctly  territorial,  and  are  not  recog- 
nized as  having  any  influence  upon  proper^  in  other  countries, 
whose  systems  of  jurisprudence  embrace  dinerent  regulation,  and 
require  different  duties  and  arrangements/'  *  , 

A  guardian  appointed  in  a  foreign  State,  and  giving  bond  there, 
is  not  bound  to  account  in  the  court  of  his  ward's  domicile 'for 
funds  received  in  such  foreign  State.^ 


It  is  said  by  Sir  R.  Phxllimore  (iv.  377)  v,  Herriot,  4  Cow.  (N.  Y.)  539^ 
that  "  whatever  may  be  the  difference  in       Story  says  that  "  no  one  has  ever  snp- 

the  positive  laws  of  the  different  States,  posed  that  a  Kuardian  appointed  in  one 

with  regard  to  the  mode  of  constituting  a  State  of  this  Union,  had  any  right  to  re- 

j^uardian,  the  rule  of  international  comity  ceive  the  profits,  or  to  assume  the  posses- 

miperattvely  deidands  that  a  guardian,  duly  sion,  of  the  real  estate  of  his  ward  in 

constituted  according  to  the  laws  <^  the  anoUier  State,  without  having  received  a 

domicile  of  the  ward,  should  be  recognized  due  appointment  from  the  prmd^al  tribu- 

as  such  by  all  other  countries."    Sm  Nu-  nal  of   the  State  where  it   is  situated.'* 

gent  V*  Vetzera,  L.  R.  2  Eq.  704.  Story,  Conf.  L.  §  504. 

1  Yonng*s  Succession,  21  La.  An.  394;       Lord  Kames  says,  that,  according  to  the 

Stephens*  Succession,  19  La.  An.  499.  Scottish  doctrine,  it  is  of  no  importance 

A  guardian,  who  has  oeen  appointed  in  in  what  country  curators  of  minors  are 
another  State,  and  given  bond  there,  is  not  chosen ;  and  that  accordinglv  a  choice  made 
bound  to  account,  in  the  court  (rf  the  ward's  in  England  of  curators,  whether  English 
domicile,  for  funds  received  in  such  other  or  Scotch,  will  be  held  effectual  in  Scot- 
jurisdiction.  Smoot  V.  Bell,  3  Cr.  C.  C«  land;  but  that  the  authority  of  any  guardian 
341.  or  curator,  however  appointed  in  a  foreign 

8  Woodworth  v.  Spring,  4  Allen  (Mass.),  country,  is  not  understood  to  extend  to  any 

321.  real  estate  in  Sdbtland.    2  Kames,  £q.  b. 

S  Kraft  V.  Wickey,  4  Gill   &  J.  (Md.)  3,  ch.  8,  §  i,  p.  325;  Id,,  f  4,  p.  348. 
332;  Woodworth  t'.  Spring,  4  Allen  (Mass.),       6  Riley  v.   Riley,  3  Day   (Conn.),  74; 


324;  Morrellf.  Dickey,  iJohn.Cb.  (N.Y.)    Champlin  v.  Tillcy,  3  Day  (Conn.),  J03; 

,185;    Dangerfield  V.  Thurston,  20  Martin  (La.), 
s.  c,  4  T.  R.  185 ;  Sill  v,  Worswick,  i  H.    232 ;  McRae  v,  McRae,  11  La.  571 ;  Smoot 


Black.  677,  682.    Compare  Beattie  v,  John-  v.  3ell,  3  Cr.  C.  C.  343.    See,  also,  Boston 

stone,  I  Phill.  Ch.  17;  s.  c,  xo  Clark  &  v.  Boylston,  2  Mass.  384;   Fay  v.  Haven 

Finn.  42.  3  Met.  (Mass.)  109;  Morrill  v.  Morrill,  i, 

4  Nugent  v.  Vetsera,  L.  R.  2  £<].  704 ;  Allen   (Mass.),    132  ;  Chase  v.  Chase,  2 

Beattie  z^.  Tohnstone,  xo  Clark  &  Finn.  42,  Allen  (Mass.),  lox ;  Ex  parte  Picquet,  5 

113, 145;  Stuart  tf.  Moore,  4  L.  T.  N.  S.  Pick.  (Mass.)  65;   Goodwin  v.  Jones,  3 

3S2 ;  s.  c  9  H.  L.  Cas.  46V;  4  McQ.  i.  Mass.   514 ;    Borden  v,  Borden,   5  Mass. 

6  Kraft  v,  Wickey,  4  Gill  &  J.  (Md.)  67;  Stevens  v,   Gaylord,   11   Mass.  256; 
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{a)  Power  over  Domicile  of  Ward.  —  By  the  common  law  a 
guardian  has  no  right  to  change  the  domicile  of  his  ward,  except 
under  order  of  the  court.* 

It  is  said  that  the  law  of  succession  varies  so  much  in  the  dif- 
ferent States  of  the  Union,  that  the  power  to  arbitrarily  change 
succession  by  changing  the  minor's  domicile,  is  one  which  no 
guardian  should  possess.* 

(2)  As  to  Property  of  Ward.  —  (<2)  Personal  Property.  —  Since 
personal  or  movable  property  is  deemed  to  be  in  the  domicile  of 
the  owner,  the  law  of  such  domicile  will  govern  the  rights  and 
powers  of  guardians  appointed  in  foreign  countries,  and  regulate 
their  control  or  authority  over  the  property  of  their  wards  situ- 
ated in  other  countries,,  to  the  same  extent  as  they  are  acknowl- 
edged by  the  law  of  the  domicile  of  the  ward.^ 

{p)  Immovable  Property.  —  As  regards  real  estate,  the  rule  is, 
that  the  lex  rei  sitce  must  govern,  and  that  the  foreign  guardian 

Langdon  v.  Potter,  11  Mass.  317;  Glenn  domiciled  in  another  State,  for  his  diUd, 
V.  Smith,  2(Gill  &  T.  (Md.)  493;  Steams  v.  with  other  circumstances  indicating  a  d^ 
Bumham,  5  Greenf.  (Me.)  261 ;  Brownleev.  sire  that  the  child  should  reside  with  the 
Lockwood,  c  Gr.  (N.J.)  243;  Thompson  v.  guardian,  followed  by  the  actual  removal 
Wilson,  2  N.  H.  291 ;  Campbell  v.  Tousey,   of  such  child  to  the  aomicile  of  the  guard- 

5  Cow.  (N.  V.)  64;  Holmes  V.  Remsen,  20  ian,  this  will  constitute  a  change  of  the 
ohns.(N.Y.)  229^265;  Vermilyav.Beatty,  child's  domicile.  See  White  v.  Howard, 
6  Barb.  (N.  Y.)  429 ;  Lawrence  v.  Law-  52  Barb.  (N.  V.)  294. 
rence,  3  Barb.  Ch.  (N.  V.)  71 ;  Fen  wick  v.  It  seems  that  a  mother  cannot  change 
Sears,  i  Cr.  (U.  S.)  259;  Dixon*s  ExVs  v.  the  domicile  of  the  minor  children  of  her 
Ramsay's  Ex'rs,  3  Cr.  (U.  S.)  319,  323 ;  first  marriage,  by  taking  them  into  another 
Smith,  Adm'r,  v.  Union  Bank  of  George-  State  subsequent  to. her  second  marriage, 
town,  5  Pet.  (U.  S.)  518 ;  Kerr  v.  Moon,  9  so  as  to  make  property  subject  to  the  laws 
Wheat.  (U.  o.)  ^65;  Armstrong  .v.  Lear,  of  succession  and  aistnbution  of  such  other 
12  Wheat.  (U.  S.)  169;  Dickenson,  Adm'r,  State.  See  Johnson  v.  Copeland,  35  Ala. 
V.  McCraw,  4  Rand.  (Va.)  158;  Caldwell  w\  Freetown  v.  Taunton,  16  Mass.  52; 
V.  Harding,  5  Blatchf.  C.  C.  501 ;  Trecothick  Mears  v,  Sinclab,  i  W.  Va.  185. 
V,  Austin,  4  Mason,  C.  C.  16,  32;  Preston  But  a  change  of  the  domicile  of  her  chU- 
V.  Melville,  8  Clark  &  Finn,  i;  Whyte  v.  dren  by  a  surviving  mother,  when  it  is 
Rose,  3  Q.  B.^498,  507 ;  Spratt  v,  Harris,  4  made  reasonably  ana  in  good  faith,  will  be 
Hagg.  £cc.  405 ;  Price  v.  Dewhurst,  4  Myl.  sustained  by  the  English  and  American 
&  Cr.  76 ;  L^  V.  Verton,  Palmer,  463 ;  courts.  See  Holyoke  v.  Haskins,  5  PicL 
Tourton  v.  Flower,  3  P.  Wms.  369,  370 ;  ^  (Mass.)  20 ;  School  Directors  v.  James,  2 
Thome  v.  Watkins,  3  Ves.  35;  Attorney-  Watts  &  S.  (Pa.)  568;  Potinger  v.  Wight- 
General  V.  Codcerell,  i  Price,  179 ;  Bum.  v.   man,  3  Meriv.  67. 

Cole,  Amb.  4x6;  Lowe  v.  Farlie,  2  Madd.  Continental  jurists  hold  that  the  minor's 
1 01 ;  Logan  v.  Farlie,  2  Sim.  &  S.  285;  domicile  is  fixed  by  the  father's  death,  and 
Attorney-General  v.  Bouwens,  4  Mees.  &  cannot  be  changed  during  the  minority  of 
W.  171,  192,  193;  Tyler  v.  Bell,  x  Keen,  the  infant  by  the  mother  or  guardian,  ez- 
826, 829;  s.  c  2  Myl.  &  Cr.  89,  xo^j.  Com-  cept  by  act  of  law.  Bouhier,  cti.  21,  No.  3; 
pare  McNamara  v.  Dwyer,  /  Paige  Ch.  /^  ch.  22,  No.  164;  Boullenois,  ii.  P-^i 
(N.  Y.)  239;  Swearingen  v.  Pendleton,  4  Bar,  Priv.,  Int.  L.  §31;  Deniaart,DomiciJe, 
Serg.  &  R.  (Pa.)  389;  Evans  v.  Tatem,  9  J  2 ;  Fdelix,  i.  pp.  M*  55»  94* 
Serg.  &  R.  (Pa.)  252;  Bryan  v.  McGee,  a  2  Wbart.,  Confl.  L.  §42.  See  also  Rob- 
Wash.  C.  C.  J37.  ertson.  Per.  Succ.  275,  n. 

1  School  Directors  v.  James,  2  Watts  &      8  Story,  Confl.  L.  500;  Whart,  Confl.  L 
S.  (Pa.)  568;  Whar.,  Confl.  L.  §§  41,  ^^.  268. 

Compart  Cutts  v.  Haskins,  9  Mass.  543;  As  a  general  rule,  the  management  and 
Holyoke  v.  Haridns,  jL  Pick.  (Mass.)  20 ;  investment,  bv  a  guardian,  of  the  property 
Gnier  v.  O'Daniel,  i  Binn.  (I4l)  349^  n. ;  of  his  ward,  snould  be  governed  bv  the  law 
Potinger  v.  Wightman,  3  Meriv.  67.  of  the  State  of  the  domicile  of  the  ward. 

But  where  a  parent  domiciled  in  one   and  not  by  the  law  of  the  State  wherein 
State,  appoints  a  testamentary  guardian   the  guardian  has  been  appointed    Lamar 
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can  have  no  authority  or  control  over  lands  situated  in  another 
State  without  the  sanction  of  the  local  court.^ 

€.  Lunatics. — Where  a  committee  has  been  appointed  for  a 
lunatic,  in  what  is  conceded  to  be  his  place  of  domicile,  it  seems 
such  committee  is  accountable  in  the  place  of  his  appointment  for 
fund  received  by  virtue  of  an  ancillary  appointment  in  another 
State ;  but  the  question  cannot  be  raised  in  a  suit  against  the 
surety  in  his  bond.* 

V.  Micon,  112  U.  S.  452;  8.  c,  114  U.  S.  ments  repeated  under  our  laws.    This 

218.  has  been  held  of  foreign  guardians, — 

Wharton  says,  that  as  to  personalty  a  Morrell  v.  Dickey,  i  John.  Ch.  Rep.  (N. 
foreign  guardian  may  **  at  least  make  him-  Y.)  153,^-of  foreign  executors  and  ad- 
self  liable  on  his  bond  for  monev  received  mtnistrators.  i  John.  Ch.  Rep.  (N.  Y.) 
by  him  In  a  foreign  jurisdiction.  Whart.,  156;  Tourton  v.  Flower,  3  P.  Wms.  369; 
Conf.  L.  §  268.  See  also  United  States  Lee  v.  Bank  of  England,  3  Yes.  44; 
V.  Bender,  5  Cr.  C.  C.620;  United  States  Goodwin  v.  Jones,  3  Mass.  514;  Riley  v* 
V.  Nichols,  4  Cr.  C.  C.  291.  Riley,  3  Day  (Conn.),   74;   Fenwtck  v. 

1.  Kraft  V.  Wickey,  4  Gill  &  J.  (Md.)  Adm*rs  of  Sears,  i  Cr.  C.  C.  259;  Dixon's 

333,  340.  341;  Morrell  v.  Dickey,  i  John.  Ex'rs  v.  Ramsay's  Ex'rs,  3  Cranch  C.  C. 

Ch.  (N.  Y.)  153;  Andrews  v.  Herriot,  4  319;  t>oolittle  v.  Lewis,  7  John.  Ch.  Rep. 

Cow.  (N.  Y.)  529,  n.;  Brooke  v.  Potow-  (N.  Y.)45;  Williams  v.  Storrs,  6  Johns, 

mack  Co.,    i   Cr.   C.  C.  526.     Compare  Ch.  Rep.  (N.  Y.)  353;  Lewis  v.  McFar- 

McKamara  v.  Dwyer,  7  Paige  Ch.  (N.  land,  9  Cranch  C.   C.   159;  Langdon  v. 

Y.)  239,  241.  Potter,  II  Mass.  313;  Borden  v,  Borden, 

**  Administration  on  the  estate  of  ^i-  5  Mass.  67;  Stevens  i;.  Gaylord,  11  Mass. 
chael  Marck  having  been  granted  in  256;  Cutler  v,  Davenport,  i  Pick.  (Mass.) 
Baltimore  County,  the  orphans'  court  of  81;  Kerr  v.  Devisees  of  Moon,  9  Wheat, 
that  county  had  express  power  conferred  (U.  S.)  565;  Darby's  Lessee  v.  Mayer, 
upon  it  to  appoint  a  guardian  to  his  in-  10  Wheat.  (U.  S.)  465;  Admrs.  of  Dod^e 
fant  children,  and  the  legality  and  con-  v.  Wetmore,  Bray  ton's  Rep.  92;  Lee  v. 
sequent  regularity  of  this  appointment  Havens,  Brayton's  Rep.  93. 
could  in  no  manner  be  affected  by  the  *' It  appears  to  be  perfectly  well  settled 
fact  that  a  guardian  for  these  children  that  a  foreign  executor  or  administrator 
had  been  appointed  by  the  orphans'  cannot  maintain  a  suit  in  this  State  by 
court  of  York  County,  in  the  State  of  virtue  of  letters  testamentary  or  of  ad- 
Pennsylvania.  For  the  appointment  of  ministration  granted  abroad.  And  the 
a  guardian  granted  in  a  foreign  State  can  learned  and  very  distinguished  American 
have  no  extra-territorial  operation,  so  as  commentator  on  the  conflict  of  foreign 
to  oust  our  courts  of  their  jurisdiction  and  domestic  laws  is  evidently  of  the 
over  the  property  of  infants.  .  .  .  But  opinion  that  this  principle  extends  to 
it  is  supposed  that  the  determination  suits  brought  against  the  foreign  executor 
which  would  give  validity  to  the  guard-  or  administrator  to  recover  the  property 
ian's  appointment,  made  by  our  courts,  which  he  has  received  in  that  character, 
when  at  the  same  time  there  existed  a  Story's  Confl.  of  Laws,  422,  §§  513,*  514. 
guardian  appointed  b^  a  foreign  power,  I  have,  however,  after  a  careful  examin- 
would  produce  a  conflict  of  jurisdictions  ation  of  the  several  cases  referred  to  by 
prejudicial  to  the  Interests  of  the  minor,  him,  not  been  able  to  find  any  one  in 
But  it  cannot  be  perceived  in  what  man-  which  it  has  been  directly  decided  that 
ner  this  result  is  to  be  produced.  The  the  remedy  against  an  executor  or  ad- 
control  of  the  person  of  the  ward  being  ministrator,  either  in  behalf  of  the  next 
with  the  foreign  jurisdiction,  cannot  be  of  kin  or  of  the  creditors,  is  necessarily 
disturt)ed  by  the  guardian  here;  on  the  confined  to  the  courts  of  the  country  In 
other  hand,  the  foreign  guardian  cannot  which  the  letters  testamentary  or  of  ad- 
Interfere  with  the  management  and  con-  ministration  were  granted.  Indeed  to 
trol,  by  the  domestic  guardian,  of  the  suppose  such  was  the  law,  would  lead 
ward's  property.  Kraft  v,  Wickey,  4  to  the  conclusion  that  cases  must  f re- 
Gill  &  J.  (Md.)  332,  340,  341.  But  per-  quentlv  exist  in  which  there  would  be  a 
sons  coming  en  autre  droits  under  the  total  failure  of  justice."  McNamara  v. 
appointment  of  foreign  laws,  cannot  be  Dwyer,  7  Paige  Ch.  (N.  Y.)  239,  241. 
parties.  To  entitle  them  to  be  received  %.  Commonwealth  v.  Rhoads,  37  Pa. 
as  such,  they  must  have  their  appoint-  St.  60. 


CONFUSION  OF  DEBTS— CONGREGATION, 

C0H7XJSI0H  OF  DEBTS  is  the  concurrence  of  two  adverse  rights 
the  same  thing  in  one  and  the  same  person.* 

Confusion  of  goods  takes  place  where  there  has  been  such  an 
intermixture  of  goods  owned  by  different  persons,  that  the  property 
of  each  can  no  longer  be  distinguished.*-* 

COVFirSIOH  or  goods.    See  ACCESSION,  Vol.  I.  p.  50, 

COHOREOATIOir.  (See  also  RELIGIOUS  SOCIETY.) — An  assem- 
blage or  union  of  persons  in  society  for  some  religious  purpose.* 

1.  Woods  V.  Ridley,  11  Humph.  (Tenn.)  defines  as  above.  Runkel  v.  Winemiller 
198,  quoting  Story  on  Prom.  N.  sec.  439.     et  aL,  4  Har.  &  McH.  (Md.)  429. 

2.  Hesseltine  v.  Stockwell,  30  Me.  241.         In    refusing    an    application    for  an 
'  '*  Confusion,  as  it  is  termed,  is  a  mix-    injunction,   restraining    the   defendants 

ture  of  liquids,  as  wine  and  wine,  or  wine  from  occupying  the  pulpit  or  impeding 
and  honey,  or  melted  silver  and  gold,  the  complainants  from  celebrating  difine 
.  .  .  And  within  the  same  reason  is  the  worship  in  the  church  by  a  Baptist  minis- 
intermixture  of  money  or  coin  or  hay,  ter  in  regular  standing,  and  from  using 
that  forms  one  undistinguishalMe  mass,  or  interfering  with  the  temporalities  of  the 
.  .  .  But  the  placing  of  crockery,  china,  church,  the  Chancellor  Walworth  said: 
or  other  articles  resembling  each  other,  **  The  complainants  appear  to  have  acted 
on  the  same,  shelf,  is  not  a  confusion  of  on  the  supposition  that  the  decision  of 
them,  within  the  meaning  of  the  law!"  the  ecclesiastical  judicatory,  that  a  certain 
Treat  v.  Barber,  7  Conn.  280.  portion  of  the  members  of  the. Baptist 

"In  the  case  of  confusion  of  goods  church  in  Hartford  were  heterodox  in 
.  .  .  the  English  law  partly  agrees  with,  doctrine  or  practice,  and  were  not  the 
and  partly  differs  from,  the  civil.  If  the  true  church,  must  have  a  legal  effea 
intermixture  be  by  consent,  I  apprehend  upon  the  incorporation  of  the  members 
that  in  both  laws  the  proprietors  have  an  of  this  religious  society.  But  I  appre- 
interest  in  common,  in  proportion  to  hend  that  in  this  they  have  ovcriooked 
their  respective  shares.  But  if  one  wil-  the  distinction  between  the  'congrega- 
fully  intermixes  his  money,  corn,  or  hay  tion'  and  the  church  strictly  socalled. 
with  that  of  another  man,  without  his  which  comprises  only  a^  part  of  the 'con- 
approbation  or  knowledge,  or  casts  gold  gregation'  or  society.  The  church  con- 
in  like  manner  into  another's  melting-  sists  of  an  indefinite  number  of  persons, 
pot  or  crucible,  the  civil  law,  though  it  of  one  or  both  sexes,  who  have  made  a 
gives  the  sole  property  of  the  whole  to  public  profession  of  religion,  and  who 
him  who  has  not  interfered  in  the  mix-  are  associated  together  by  a  covenant  of 
ture,  yet  allows  a  satisfaction  to  the  other  church  fellowship,^  for  the  purpose  of 
for  what  he  has  so  im providently  lost,  celebrating  the  Sacrament  and  watching 
But  our  law,  to  guard  against  fraud,  over  the  spiritual  welfare  of  each  other. 
gives  the  entire  property,  without  any  But  a  religious  society,  or  '  congrega- 
account,  to  him  whose  original  domain  tion,'  as  recognized  by  the  third  section 
is  invaded,  and  endeavored  to  be  rendered  of  the  statute  providing  for  the  incorpora- 
uncertain  without  his  own  consent."  2  tion  of  religious  societies  is,  with  us, 
BI.  Com.  405.  what    is    usually    denominated    a  poll 

8.  On  a  motion  to  show  cause  why  a  parish,  in  some  of  the  neighboring  Sutes. 
writ  of  mandamus  should  not  issue,  It  consists  of  a  voluntary  association  of 
commanding  the  defendants  to  restore  individuals  or  families,  united  for  the 
thejr  pastor  into  the  place  and  function  purpose  of  having  a  common  place  pf 
of  minister  of  the  cpngregation  of  the  worship  and  to  provide  a  proper  teacher 
German  or  High  Dutch  Reformed  Chris-  to  instruct  them  in  religious  doctrines 
tian  church  in  Fredericktown,  the  court,  and  duties,  and  to  administer  the  ordi* 
Chase,  J.,  in  granting  the  mandamus^  nances  of  baptism,  etc.  Although  a 
held  that  the  court  had  jurisdiction  there-  church,  or  body  of  professing  Christians, 
in  both  because,  by  the  form  of  govern-  is  almost  uniformly  connected  with  such 
ment  in  Maryland,  the  Christian  religion  a  society  or  'congregation,'  the  mem- 
is  the  established  religion,  and  also  bers  of  the  church  have  no  other  or 
because  of  the  temporal  rights  and  greater  rights  than  any  other  members 
emoluments  annexed  to  the  position,  of  the  society  who  statedly  attend  with 
these  emoluments  being  held  by  trustees  them  for  the  purposes  of  divine  worship. 
for  the  use  of  the  congregation,  whom  he  Over  the  church,  as  such,  the  legal  or 
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Stflaitloa.  CON  SANG  UlNITY— CONSCIENCE.  Ddbiitioii. 

OOnriTAVCB.    See  Divorce. 

COVSAVOuuBiiTX. — The  having  the  blood  of  some  common 
ancestor.^ 

COVSCIBHCE. — ^That  sense  by  which  men  determine  whether  a 
thing  is  right  or  wrong.^ 

temporal  tribunals  of  this  State  do  not  So  Woodwa/d,  C.  J.,  held  that  in 
profess  to  hare  any  jurisdiction  what-  Pennsylvania^  under  the  Intestate  Act  of 
ever,  except  so  far  as  is  necessary  to  April  8,  i833»  the  next  of  Icin  are  to  be 
protect  the  civil  rights  of  others,  and  to  ascertained  by  the  rules  of  the  civil  law, 
preserve  the  public  peace.  All  questions  saying:  '*  Consanguinity  is  either  lineal 
relating  to  the  faith  and  practice  of  the  or  collateral.  Lineal  is  that  which  sub- 
church  tfnd  its  nieml>er8  belong  to  the  sists  between  persons  of  whom  one  is 
church  judicatory  to  which  they  have  descended  in  a  right  line  from  the  other, 
voluntarily  subjected  themselves.  But,  Every  generation  in  this  direct  lineal 
as  a  general  prin^ipl^  those  ecclesiastical  consanguinity  constitutes  a  degree, 
judicatories  cannot  interfere  with  '  the  Collateral  consanguinity  is  that  which 
temporal  concerns  of  the  'congrega-  subsists  between  persons  who  lineally 
tion'  or  society,  with  which  the  church  descend  from  the  same  ancestor  who  is 
or  the  members  thereof  are  connected,  the  stirps  or  root,  but  who  do  not  descend 
It  follows,  from  this  view  of  the  subject,  the  one  from  the  other."  McDowell  v. 
that  these  defendants,  although  they  may  Addams,  45  Pa.  St.  430. 
have  been  rightfully  excluded  from  the  Coasangidiiity  and  Aflnitj  Dlstla- 
commnnion  and  fellowship  of  the  Baptist  gulshed.— In  dissenting  from  the  general 
Church,  on  account  of  anti-Sabbatarian-  opinion  of  the  court  that  a  father-in-law 
ism,  or  some  other  heresy,  as  suggested  is  a  competent  witness,  under  the  Civ. 
by  the  complainants'  counsel,  yet  they  Code,  313  Art.  248,  which  declares  "  that 
may  still  not  only  be  legal  voters  as  all  persons  above  14  years  of  age,  free, 
members  of  the  'congregation*  or  of  a  sound  mind,  and  not  rendered 
society,  but  they  may  be  elected  trus-  infamous,  may  be  witnesses  of  any  fact 
tees,  and  have  the  management  of  tffb  .  .  .  provided  that  the  husband  cannot 
temporal  concerns  of  the  "congrega-  be  a  witness  for  or  against  the  wife,  nor 
tion."  Baptist  Church  in  Hartford  v,  the  wife  for  or  against  the  husband. 
Witherell,  3  Paige  Ch.  (N.  Y.)  296.  Neither  can  ascendants  with  respect  to 

So  in  Rot)erson  v.  Bullions,  9  Barb,  their  descendants,  nor  descendants  with 

(N.  Y.)  64,    Hand,  J.,  said:     "But  as  respect  to  their  ascendants."   Martin,  J., 

used  in  this  statute,  a  *  congregation'  is  said:  "Consanguinity  is  the  basis  of  the 

an  assembly  met,  or  a  body  of  persons  laws  which  regulate  the  degrees  between 

who  usually  meet,  jn  some  stated  place  which  Aiarriage  is  forbidden,  the  rules  of 

for  the  worship  of  God  and  religious  succession  and  tutorship,  the  recusation 

instruction,  and  may  or  may  not  include  of  judges,  and  the  admission  or  rejection 

a  church  or  spiritual  body.      And  the  of  persons  who  are  offered  as  witnesses, 

same  may  be  said  of  the  term  '  religious  Affinity  is  the  basis  of  the  same  laws, 

society*  used  in  the  same  connection  in  with  the  exception  of  those  which  regulate 

the  third  section.     The  church,  congrega-  succession."     Bernard    v,   Vignaud,    10 

tion,  or  society  must,  to  organize,  have  Martin  (La.),  478. 

stated  'divine  worship,' for  the  electors        In  New   York  it  has  been  held  that 

must  have  attended  the  same  to  consti-  degrees  of  affinity  are  computed  in  the 

tute  them  such  by  the  third  and  seventh  same  way  as  those  of  consanguinity,  and 

sections."  that  therefore  a  judge  whose  wife  is  the 

OoBgTSgAtion  Mtt  for  Xsligiooi  Wor-  aunt  of  the  wife  of  one  of  the  parties  to  a 

■hip. — See  Assemble;  Camp-meeting,  cause  cannot  sit  at  the  trial  of  the  cause, 

1.  Blodget  V.  Brinsmaid,  9  Vt.  30.  under  the  i6th  section  of  chap.  50  of  the 

In  holding  that,  by  the  civil  law,  the  Digest,  which  declares  that  "No  judge 

rules  of  which  are  to  be  used  in  deter*  of  the  circuit  court,  etc.,  shall  sit  on  the 

mining  who  are  the  next  of   kin,   the  determination  of  any  cause  or  proceeding 

grandfather  of  the  decedent  is  in   the  in  which  he  is  interested  or  related  to 

second  degree,  and  the  aunt  in  the  third,  either  party,  within  the  fourth  degree  of 

the    court,    Bradford,    surrogate,    said:  consanguinity  or  affinity,  or  shall  have 

*'  *  Consanguinity'  is  the  connection  or  re-  been  counsel  without  consent  of  parties." 

lation  of  persons  descended  from  the  same  Kelly  v.  Neely,  Judge,  etc.,  12  Arlc.  667. 
stoclc  or.com mon  ancestor."    Sweezeyi/.        2.  Contdanoe    and    Prladpto     Siitta- 

WiUes,  X  Bradford  Surr.  R.  (N.  Y.)  49s.  gniihad.— Where  a  juror  in  a  capital  case 
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Beflnition.                      COJ^SCIO  US-^CONSENT.  MnitioL 

COHSCIOXJB. — Having  a  knowledge  of  anything,  in  a  way  to 
enable  an  opinion  to  be  formed  of  its  character.* 

COHSEHT,    in   Criminal  Law.  (See    the     particular    criminal 
titles   for   the  application   to   special   crimes.V— No   act  shall  be 

deemed  a  crime  if  done  with  the  consent  of  tne  party  injured,  un- 
less it  be  committed  in  public,  and  is  likely  to  provoke  a  breach 
of  the  peace,  or  tends  to  the  injury  of  a  third  party  ;  provided  no 

consent  can  be  given  which  will  deprive  the  consenter  of  any  in- 
alienable right.^ 

was  asked  if  he  entertained  such  con-  what  he  conscientiously  believes  to  be 
scientious  opinions  as  would  preclude  right."  People  v.  Stewart,  7  Cal.  140. 
him  from  finding  the  defendant  guilty,  1.  Conioious  of  what  ho  ii  DoiBg.— A 
when  the  ofifence  charged  was  punishable  charge  of  the  lower  court  as  follows:  "  If 
with  death,  to  which  he  answered  that  he  he  (the  prisoner)  had  power  of  mind 
was  opposed  to  capital  punishment  on  enough  to  be  conscious  of  what  be  was 
principle;  it  was  held  error  to  sustain  doing  at  the  time,  then  he  was  respoosi- 
the  challenge  on  such  answer,  the  court,  ble  to  the  law  for  that  act/*  was  held  not 
Murray,  C.T.,  saying:  **  There  is  an  im-  to  be  error,  the  court,  Agnew,  C.J.,  say- 
portant  difference  between  conscience  ing:  "  It  is  contended  this  language  was 
and  principle.  Conscience  is  defined  by  incorrect,  and  was  liable  to  mislead  the 
Webster  to  be  *  internal  or  self-knowl-  jury,  because  the  prisoner  might  be  coo- 
edge,  or  judgment  of  right  and  wrong,  or  scious  of  what  act  he  was  doing,  and  yet, 
the  faculty,  power,  or  principle  within  us,  in  consequence  of  mental  disability  or 
which  decides  on  the  lawfulness  or  unlaw-  disease,  be  incapable  of  refraining  from 
fulness  of  our  own  actions  or  affections,  its  commission.  But  the  charge  has  a 
and  instantly  approves  or  condemns  plain  English  meaning,  referring  to  the 
them;  conscience  is  called  by  some  writ-  nature  of  the  act,  and  when  taken  in  coo- 
ers  the  moral  sense,  and  considered  as  nectton  with  other  parts  of  the  charge, 
an  original  faculty  of  our  nature.'  Prin-  this  portion  is  not  susceptible  of  miscoo- 
ciple  he  also  defines  to  be,  in  a  general  struction.  All  the  judge  said  referred 
sense,  '  the  cause,  source,  or  origin  of  plainly  not  to  the  mere  act,  but  to  the 
anything;  that  from  which  a  thing  pro-  prisoner's  consciousness  of  what  he  did 
ceeds,  as  the  principle  of  motion,  the  as  a  crime.  The  phrase  'conscious  of 
principles  of  action ;  ground  foundation,  what  he  was  doing '  is  idiomatic,  and  is 
that  which  supports  an  assertion,  an  ac-  understood  to  mean  the  real  nature  and 
tion,  or  a  series  of  actions,  or  of  reason-  true  character  of  the  act  as  a  crime,  aod 
ing;  &  general  truth ;  a  law  comprehend-  not  to  the  mere  act  itself.  As  used  by 
ing  many  subordinate  truths,  as  the  the  judge  in  connection  with  what  else  be 
principles  of  morality,  of  law,  of  govern-  said,  it  was  not  contradictory  or  mislead- 
ment,  etc'  In  the  language  of  the  ing.  A  memorable  instance  of  this  idio- 
learned  counsel  for  the  appellant,  *  the  matic  use  of  the  word  *  what '  is  found  in 
one  is  the  result  of  judgment,  is  tested  the  language  of  our  Saviour  on  the  cross, 
by  reason,  defended  by  argument,  and  when  He  said  '  Father,  forgive  them;  for 
yields  to  the  decision  of  an  intelligent  they  know  not  what  they  do! '  Clearly 
mind.  The  other  springs  from  some  in-  the  Jews  knew  well  that  they  werecruci- 
ternal  source  of  self-knowledge,  which  fying  Jesus,  but  their  darkened  minds 
acknowledges  no  superior,  bows  to  no  were  unconscious  of  the  great  crime  tbey 
authority,  yields  to  no  demonstration,  were  committing."  Browo  v.  Com.;  7^ 
and  IB  governed  by  no  law;   it  ignores  Pa.  St.  122. 

reason,   defies  argument,   and   is  unac-  2.  Desty's   Cr.    L.   §  33.    See  K-  ^' 

countable  and  irresponsible  to  all  human  Wollaston,  26  L.  T.  N.  S.  403;  People 

tests  and  standards:  it  is  a  law  unto  it-  v.  Dohring,   59  N.  Y.  374;    People  v. 

self,  and   its  scruples  and   its  teachings  Bransby,  32  N.  Y.  525;  State  v,  i^  ^ 

are  not  amenable  to  ttiuman   tribunals.  Hill  (S.  Car.),  363;  s.  c,  26  Am.  D^* 

but  rests  alone  with  its-  possessor  and  190;    State    v.    Matthews,   20    Mo.  55i 

his  God.'    All  writers  on  moral  philoso-  Smith  v.  State,  12  Ohio  St.  466;  Hull  v. 

phy  make  this  same  distinction.     In  fact.  State,  22  Wis.  553;   State  v.  Moon,  41 

in  very  many  cases  conscience  and  prin-  Wis.    684;     Dodge    v,   Brittain,  Meigs 

ciple  have  no  connection  whatever,  and  (Tenn.),   34;  Wilson   v.   State,  45  T^' 

a  man  may  be  opposed  on  principle  to  76;  R.  v.  Dead,  2  C.  &  K.  957;  R-  ^* 
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Limit! 


CONSENT, 


<*  Voleaci  Hon  Fit  Iignria.'^ 


Banks.  8  C  &  P.  574;  R.  v.  Meredith,  8 
C.  &  P.  589:  R.  V,  Martin,  2  MoodyC.  C. 
123;  R.  V.  Wollaston,  26  L.  T.  R.  403. 

Beflnition. — To  will  or  to  consent  is 
an  operation  of  the  mind,  and  implies 
positive  mental  action,  and  when  these 
words  are  used  as  the  ground  of  respon- 


"  This  question  was  incidentally  con- 
sidered by  several  of  the  judges  in  the 
recent  case  of  R.  v,  Cuney.  8  Q.  B.  D. 
534,  where  the  majority  of  the  court  held 
that  mere  voluntary  presence  at  an  un- 
lawful fight  is  not  necessarily  punishable 
as  taking  part  in  an  assault,  but  there 


sibility  for  any  given  act,  their  meaning     was  no  difference  of  opinion  as  to  a  prize- 


is  the  same.  It  is  the  quo  animo  of  the 
act.  Consenting  is  to  be  willing,  as  a 
condition  of  the  mind. 

Mr.  Pollock,  in  his  recent  work  on 
Tons,  p.  139  ^/j^^.,  says: 

Limit!  of  CoaMnt.—'*  Wilful  hurt  is 
not  excused  by  consent  or  assent  if  it 
has  no  reasonable  object.  Thus  if  a 
inan  licenses  another  to  beat  him,  not 
only  does  this   not  prevent  the  assault 


fight  being  unlawful,  or  all  persons  actu- 
ally aiding  and  abetting  therein  being 
guilty  of  assault,  notwithstanding  that 
the  principals  fight  by  mutual  consent. 
The  court  had  not,  of  course,  to  decide 
anythmg  as  to  civil  liability,  but  some 
passages  in  the  judgments  are  material 
Cave,  J.,  said:  I'The  true  view  is,  I 
think,  that  a  blow  struck  in  anger,  or 
which  is  likely  or  is  intended  to  do  cor- 


from  being  a  punishable  offence,  but  the     poral  hurt,  is  an  assault,  but  that  a  blow 


better  opinion  is  that  it  does  not  deprive 
the  party  beaten  of  his  right  of  action. 
On  this  principle  prize-fights  and  the 
like  'are  unlawful  even  when  entered 
into  by  agreement  and  without  anger 
or  mutual  ill-will.*  'Whenever  two 
person  go  out  to  strike  each  other,  and 
do  so.  each  is  guilty  of  an  assault.* 
The  reason  is  said  to  be  that  such  acts 
are  against  the  peace,  or  tend  to  breaches 
of  the  peace.  But  inasmuch  as  even  the 
slightest  direct  application  of  force,  if 
not  justified,  was  in  the  language  of 
pleading  tn  et  armis  and  contra  pacem, 
something  more    than    usual    must    be 


struck  in  sport,  and  not  likely  nor  in- 
tended to  cause  bodily  harm,  is  not 
an  assault,  and  that,  an  assault  being  a 
breach  of  the  peace  and  unlawful,  the 
consent  of  the  person  struck  is  immate- 
rial. If  this  view  is  correct,  a  blow  struck 
in  a  prize  fight  is  clearly  an  assault;  but 
playing  with  single-sticks  or  wrestling  do 
not  involve  an  assault,  nor  does  boxing 
with  gloves  in  the  ordinary  way.* 
Stephen,  J.,  said:  'When  one  person  is 
indicted  for  inflicting  personal  injury 
upon  another,  the  consent  of  the  person 
who  sustains  the  injury  is  no  defence  to 
the  person  who  inflicts  the  injury,  if  the 


meant  by  this  expression.     The  distinc*  injury  is  of  such  a  nature,  or  is  inflicted 

tion  seems  to  be  that  agreement  will  not  under  such  circumstances,  that  its  inflic- 

justify  the  wilful  causing  or  endeavoring  tion  is  injurious  to  the  public  as  well  as 

to  cause  appreciable  bodily  harm  for  the  to  the  person  injured.  .  .  In  cases  where 

mere  pleasure  of  the  parties  or  others,  life  and  limb  are  exposed  to  no  serious 

Boxing  with  properly  padded  gloves  is  danger  in  the  common  course  of  things, 

lawful,  because   in   the  usual  course  of  I  think  that  consent  is  a  defence  to  a 


things  harmless.  Fighting  with  the 
bare  fisc  is  not.  Football  is  a  lawful 
pastime,  though  many  kicks  are  given 
and  taken  in  it;  a  kicking  match  is  not. 
Singlestick  or  playing  with  blunt  sabres 
in  the  accustomed  manner  is  lawful,  be- 
cause the  ()layers  mean  no  hurt  to  one 


charge  of  assault,  even  when  consider- 
able  force  is  used,  as  for  instance  in 
cases  of  wrestling,  single-stick,  sparring 
with  gloves,  football,  and  the  like;  but 
in  all  cases  the  question  whether  con- 
sent does  or  does  not  take,  from  the  ap- 
plication of   force  to  another  its  illegal 


ajiother.  and  take  such  order  by  the  use  character  is  a  question  of  degree  depend- 

of  masks  and  pads  that  no  hurt  worth  ing  upon  circumstances.'     These  opin- 

speaking  of  is  likely.     A  duel  with  sharp  ions  seems  equally  applicable  to  the  rule 

swords  after  the  manner  of  German  stu-  of  civil  respon«ibility. 

dents  is  not  lawful,  though  there  be  no  >    Sxtonded  Meaning  of  "Volenti  Hon  Fit 

personal  enmity  between  the  men,  and  Injuria." — "Trials  of  strength  and  skill 

though  the  conditions  be  .such  as  to  ex-  in  such  pastimes  as   those  above  men- 


clude  danger  to  life  or  limb.  It  seems 
to  be  what  is  called  a  question  of  mixed 
law  and  fact  whether  a  particular  action 
or  contest  involves  such  intention  to  do 
real  hurt  that  consent  or  assent  will  not 
justify  it.  Neglect  of  usual  precau- 
tions in  any  pastime  known  to  involve 
danger  would  be  evidence  of  wrongful 
intention,  but  not  conclusive  evidence. 


tioned  afford,  when  carried  on  within 
lawful  bounds,  the  best  illustration  of 
the  principle  by  which  the  maxim  volenti 
non  fit  injuria  i&  enlarged  beyond  its 
literal  meaning.  A  man  cannot  com- 
plain of  harm  (within  the  limits  we  have 
mentioned)  to  the  chances  of  which  be 
has  exposed  himself  with  knowledge  an^ 
of  his  free-^lL     Thus  in  the  case  of 
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*<  YolMti  Von  Fit  lAJurla. "             CONSENT,  lanne  PmoM. 
The  consenter  must  be  capable  of  giving  consent.* 

two  men  fencing  or  playing  at  single-  there,  and  was  shot  by  a  spring-gnn, 
stick,  volenti  nonjit  injuria  would  be  as-  could  not  recover.  The  maxim  voUn^ 
signed  by  most  lawyers  as  the  govern-  non  fit  injuria  was  expressly  held  appli- 
ing  rule,  yet  the  words  must  be  forced,  cable:  *ne  voluntarily  exposes  himself 
It  is  not  the  will  of  one  player  that  the  to  the  mischief  which  has  happened.' 
other  should  hit  him;  his  object  is  to  be  The  case  gave  rise  ro  much  public  ex- 
hit  as  seldom  as  possible.  But  he  is  citement,  and  led  to  an  alteration  of  the 
content  that  the  other  shall  hit  him  as  law,  but  it  has  not  been  doubted  in  sub- 
much  as  by  fair-play  he  can;  and  in  that  sequent  authorities  that  on  the  law  as  it 
sense  the  striking  is  not  against  his  will,  stood,  and  the  facts  as  the^  came  before 
Therefore  the  '  assault '  of  the  school  of  the  court,  it  was  well  decided.  As  the 
arms  is  no  assault  in  law.  Still  less  is  point  of  negligence  was  expressly  raised 
there  an  actual  consent  if  the  fact  is  an  by  the  pleadings,  the  decision  is  an  au* 
accident,  not  a  necessary  incident,  of  thority  that  if  a  man  goes  out  of  his 
what  is  being  done;  as  where  in  the  way  to  a  dangerous  action  or  state  of 
course  of  a  cricket- match  a  player  or  things,  he  must  take  the  risk  as  he  finds 
spectator  is  struck  by  the  ball.  I  sup-  it.  And  this  appears  to  be  material  with 
pose  it  has  never  occurred  to  any  one  regard  to  the  attempt  ibade  by  respec- 
that  legal  wrong  is  done  by  such  an  ac-  table  authorities,  and  noticed  above,  to 
cident  even  to  a  spectator  who  is  taking  bring  under  this  principle  the  bead  of 
no  part  in  the  game.  So  if  two  men  are  excuse  and  by  reason  of  ineviuble  accl- 
fencing,  and  one  of  the  foils  breaks,  and  dent."  Holmes  v,  Mather,  L.  R.  lo  Ex. 
the  broken  end,  being  thrown  o£f  with  at  p.  267;  Rylands  v,  Fletcher,  L.  R.  i 
some  force,  hits  a  bystander,  no  wrong  Ex.  at  p.  287. 

is  done  to' him.  Such,  too,  is  the  case  put  1.  i    Whar.    Cr.   L.  (oth   Ed.)  §  146; 

in  the  Indian  Penal  Code  of  a  man  who  Hadde^  v.  People,  25  N.  Y.  373. 

stands  near  another  cutting  wood  with  a  Intane  Parsons. — i  Whar.  Cr.  L.  (9th 

hatchet,  and  is  strlfck  by  the  head  flying  Ed.)  §  146. 

off.  It  may  be  said  that  these  examples  On  an  indictment  for  rape,  it  was 
are  trivial.  They  are  so,  and  for  that  proved  that  the  prosecutrix  was  fourteen 
reason  appropriate.  They  show  that  and  a  half  years  old,  and  that  ever  since 
the  principle  is  constantly  at  work,  and  she  was  six  weeks  old  she  was  blind  and 
that  we  find  little  about  it  in  our  books  wrong  in  her  mind;  that  she  was  hardly 
just  because  it  is  un(|uestioned  in  com-  capable  of  understanding  anything  that 
mon-sense  as  well  as  m  law.  was  said  to  her,  but  that  she  could  go  up 
Eelation  of  these  Cases  to  Inevitable  and  down  stairs  by  herself;  that  if  placed 
Accident. — *'  Many  cases  of  this  kind  in  a  chair  by  any  one  she  would  remain 
seem  to  fall  as  naturally  under  the  ex-  there  till  night,  passing  her  evacuations 
ception  of  inevitable  accident,  if  that  ex-  and  water  in  the  chair;  that  if  told  to  lie 
ception  is  allowed  to  the  extent  con-  down  she  would  do  so;  that  she  could  not 
tended  for  above.  But  there  is,  we  con-  communicate  to  her  friends  what  she 
ceive,  this  distinction,  that  where  the  wanted;  that  she  could  feed  herself  a 
plaintiff  has  voluntarily  put  himself  in  little,  but  that  she  was  obliged  to  be 
the  way  of  risk  the  defendant  is  not  dressed  and  undressed,  and  that  she  was 
bound  to  disprove  negllgenca  If  I  unable  to  do  any  work.  It  was  further 
choose  to  stand  near  a  man  using  an  axe,  proved  that  the  father  of  the  prosecutrix, 
he  may  be  a  good  woodman  or  not;  but  on  returning  home  one  day,  looked 
I  cannot  (it  is  submitted)  complain  of  an  through  the  window  of  the  sitting-room 
accident  because  a  more  skilled  wood-  and  saw  the  prisoner  lying  on  the  prose- 
man  might  have  avoided  it  A  man  cutrix  on  a  couch  in  the  room  on  which 
dealing  with  explosives  is  bound,  as  re-  she  had  been  placed  by  her  sister,  whom 
gards  his  neighbor's  property,  to  dili-  the  prisoner  then  sent  on  an  errand  to  a 
gence  and  more  than  diligence.  But  if  distance,  and  who  desired  the  prosecutrix 
I  go  and  watch  a  firework-maker  for  my  to  lie  on  the  couch  till  her  return.  On 
own  amusement,  and  the  shop  is  blown  going  into  the  room  he  found  the  pris- 
up.  it  seems  I  shall  have  no  cause  of  oner  standing  up  at  the  head  of  the  couch 
action,  even  if  he  was  handling  his  ma-  buttoning  up  his  trowsers,  while  the 
terials  unskilfully.  This,  or  even  more,  prosecutrix  was  lying  quietly  on  the 
is  implied  in  the  decision  in  Ilott  v.  couch.  There  were  no  external  marks 
Wilkes,  3  B.  &  Aid.  304,  where  it  was  of  violence  on  the  person  of  the  prose- 
held  that  one  who  trespassed  in  a  w6od.  cutrix.  The  learned  judge  told  the  j'.'y 
having  notice  that  spring  guns  were  set  that  if  the  prisoner  had  connection  with 
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GUUnb.                                       consent,  Travd. 

In  each  of  these  articles  the* word  ''  consent ''  means  a  consent 
freely  given  by  a  rational  and  sober  person,  so  situated  as  to  be 
able  to  form  a  rational  opinion  upon  the  matter  to  which  he  con- 
sents. 

Consent  is  said  to  be  given  freely  when  it  is  not  procured  by 
force,  fraud,  or  threats  of  whatever  nature.* 

the  prosecutrix  by  force,  and  if  she  was,  son,  5  Allen  (Mass.),  518;  U.  S.  v,  Anca- 

in  such  an  idiotic  state  that  she  did  not  rola,  i  Fed>  Repr.  676.     See  title  Abdijc- 

know  what  the  prisoner  was  doing,  and  tion. 

if  the  prisoner  was  aware  of  her  being  in  Pnblia  WaUiure. — An  indictment  for  in- 

that  state,  they  might  find  him  guilty  of  flicting  actual  bodily  harm  is  sustainable 

rape.     But  if  from  animal  instinct  she  by  evidence  that  a  man,  knowing  that  he 

yielded  to  the  prisoner  without  resistance,  has  an  infectious  disease,  has  intimacy 

or  if  the  prisoner  from  her  state  and  con-  with  a  girl  without  informing  her  of  the 

dition  had  reason  to  think  she  was  con-  fact,  by  means  of  which  the  disease  was 

senting,  they  ought  to  acquit  him.     The  communicated  to  her.     Reg.  v., Sinclair, 

jury  found  the  prisoner  guilty  of  an  at-  13  Cox  C.  C.  28;  s.  p.,  Reg.  v.  Bennett, 

tempt  at  rape,     ffeld^  that  the  prisoner  4  F.  &  F.  1105. 

was  rightly  convicted.     Reg.  v.  Fletcher,  ExensM  only  tht  Aet  ConMiitad  )o. — 

Law  Rep.  i  C.  C.  39,  explained  and  dis-  The  performance  of  the  sexual  act,  even 

tinguished.     R.  v,  Barratt,  L.  R.  a  C.  C.  with  the  consent  of  the  woman,  may  be 

81.  •  so  brutal  on  the  part  of  the  man  as  to 

Upon  an  indictment  for  rape    there  amount  to  an  assault  and  battery.    Richie 

must  be  some  evidence  that  the  act  was  v.  State,  58  Ind.  355.     See  Don  Moran 

without  the  consent  of  the  woman,  even  v.  People,  25  Mich.  356;  Com.  v.  Strat- 

where  she  is  an  idiot.     In  such  a  case,  ton,  114  Mass.  303;  R.  v,  Sinclair,  13 

where    there  were    no  appearances    of  Cox  C.  C.  28;  R.  v,  Bennett,  4  F.  &  F. 

force  having  been  used  to  the  woman,  1105;  R.  v.  Flattery,  a  L.  R.  Q.  B.  Div. 

and  the  only  evidence  of  the  connec-  410. 

tion  was  the  prisoner's  own  admission,  AooMiory. — See  Am.  &  Eng.  Encydo. 

coupled  with  the  statement  that  it  was  of  L.,  vol.  i.  p.  64. 

done  with  her  consem,  the  court  held  Daeoys. — See  Am.  &  Eng.  Encydo.  of 

thnt  there  was  no  evidence  for  the  jury.  L.,  vol.  i.  p.  65,  vol.  ii.  671. 

R.  V.  Fletcher,  L.  R.  i  C.  C.  39.  1.  Fraud. — See  i  Am.  &  Eng.  Encyclo. 

latosieatad  Persons.— Hadden  v,  Peo-  of  L.  805;  i  Bish.  Cr.  L.  (7th  Ed.)  g  261; 

pie,  25  N.  Y.  373;  Con),  v,  Burke,  105  State  v.  Shepard,  7  Conn.  54;  People  v, 

Mass.  376.  Crosswill,  13  Mich.  427;  People  v,  Met- 

Ghn^on. — At   common    law   a   child  calf,  i  Wheel.  C.  C,  note,  p.  381;  Huber 

under  ten  years  cannot  give  consent  to  v.  State,  57  Ind.  341. 

any  criminal  intercourse  so  as  to  deprive  A  roaster  of  a  workhouse  was  indicted 

that  intercourse  of  criminality,  but  she  can  for  disposing  of  the  dead  bodies  of  pau- 

give  such  consent  as  to  render  the  attempt  pers  for  the  purpose  of  dissection  and  for 

no  assault.     R.  v.  Cockburn,  3  Cox  C.  C.  gain   to  himself.     On  the  death  of  the 

543;  R.  V.  Read,  2  C.  &  K.  957;  R.  v.  paupers  he  had  caused  their  bodies  to  be 

Roadley,   14  Cox  C.  C.   463;   State  v,  shown  to  their  relatives  in  coffins,  and 

Pickett,  II  Nev.  255;  s.  c,  21  Am.  Rep.  every  appearance  of  regular  funerals  to 

754;   Smith   V,  State,   12  Ohio  St.  466^  be  gone  through;    whereas,  just  before 

Compare  Com.  v,  Roosnell,  143  Mass.  32;  the  funeral,  other  coffins  had  been  substi- 

Hays  V.  People,  r  Hill  (N.  Y.),  352;  Peo-  tuted,  and  the  bodies   were  afterwards 

pie  V,  McDonald.  9  Mich.  150;  Gtvens  v.  taken  to  a  hospital  for  dissection.     The 

Com..  29  Gratt.  (Va.)  830.  relatives  had  not,  in  accordance  with  tho 

The  presumption  of  the  law  is  that  a  proviso  in  sect.  7  of  2  &  3  Will.  4,  c.  75, 

female  child  under  ten  years  is  incapable  required  that  the  bodies  should  be  interred 

of  giving  consent  to  an  act  of  carnal  without  anatomical  examination;  but  the 

knowledge,  or  of  assault  With  intent  to  )ury  found  that  he  had  caused  the  appear- 

commit  the  act;  but  the  presumption  may  ance  of  funerals  to  be  gone  through  with 

be  rebutted  by  proof  that  she  understood  a  view  to  prevent  the  relatives  making 

the  nature  of  the  act  committed  or  in-  such  requirement,  and  that  they  would 

tended.     O'Meara  v.  State,  ij  Ohio  St.  have  so  required  but  for  the  supposed 

5x5;  Moore  v.  State,  17  Ohio  St.  521.  funerals.     Held,  that  as,  in  fact,  the  rela- 

A  child  of  nine  years  cannot  consent  tives  had  not  made  the  requirement  which 

to  his  own  abduction.     Com.  v.  Nicker-  they  had  a  right  to  make,  the  master  of 
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Sorgioal  Operation.  CONSENT.  SuiL 

1.  Rigkt  to  ConBent  to  Bodily  IiQiiry  for  Sorgioal  Fnrpoiea— Every 
one  has  a  right  to  consent  to  the  infliction  of  any  bodily  ihjury, 
in  the  nature  of  a  surgical  operation,  upon  himself,  or  upon  any 
child  under  his  care  and  too  young  to  exercise  a  reasonable  dis- 
cretion Mn  such  a  matter,  but  such  consent  does  not  discharge  the 
person  performing  the  operation  from  the  duties  hereinafter  de- 
fined in  relation  thereto.^ 

2.  Surgical  Operation  on  Person  Incapable  of  Assent — If  a  person  is^ 
in  such  circumstances  as  to  be  incapable  of  giving  consent  to  a  sur- 
gical operation,  or  to  the  infliction  of  other  bodily  harm  of  a  simi- 
lar nature  and  for  similar  objects,  it  is  not  a  crime  to  perform  such 
operation  or  to  inflict  such  bodily  harm  upon  him  without  his  con- 
sent, or  in  spite  of  his  resistance.^ 

3.  Right  to  Consent  to  Bodily  L^'ury  Short  of  Kaim. — Every  one  has 
a  right  to  consent  to  the  infliction  upon  himself  61  bodily  harm 
not  amounting  to  a  maim.  A  maim  is  bodily  harm  whereby  a 
man  is  deprived  of  the  use  of  any  member  of  his  body,  or  of  any 
sense  which  he  can  use  in  fighting,  or  by  the  loss  of  which  he  is 
generally  and  permanently  weakened;  but  a  bodily  injury  is  nt)t  a 
maim  merely  because  it  is  a  disfigurement.* 

4.  ITo  Bight  to  Consent  to  Infliction  of  Death. — No  one  has  a  right 
to  consent  to  the  infliction  upon  himself  of  death,  or  of  an  injury 
likely  to  cause  death,  in  any  case  (other  than  those  mentioned 

the  workhouse  was  protected  as  a  person  held,  in  an  action  by  the  plaintiff  agarast 

having  the  lawful  custody  of  the  bodies,  the  defendant  to  recover  compensation 

and  was  not  therefore  guilty  of  the  offence  for  his  services,  (hat  the  performance  of 

charged.     R.  v.  Feist,  Dears.  &  B.  C.  C.  the  operation  was  within  the  scope  of  the 

59;  8  Cox  C.  C.  18.  plaintiff's  authority,  if  in  his  judgment  it 

Rape  can  only  be  committed  by  force,  was  necessary  or  expedient,  and  that  it 

if  the  woman  consent,  in  the  belief  that  an  was  not  incumbent  on  him  to  prove  that 

illegal  marriage  is  legal,  upon  the  fraud-  it  was  necessary  or  proper  under  the  cir- 

ulent  assertion  of  the  pretended  husband,  cumstances,  or  that  before  he  performed 

the  latter  will  not  be  guilty  of  rape.  State  it  he  gave  notice  to  the  defendant,  or  that 

V.  Murphy,  6  Ala.  765;  s.  c.  41  Am.  Dec.  it  would  have  been  dangerous  to  the  wife 

79.     See  People  v,  Quin,  50  Barb.  (N.  Y.)  to  wait  until  notice  could  be  given  to  the 

128;    Lewis  V,  State,  30  Ala.  54;    Don  defendant    McClallen  v.  Adams,  19  PicL 

Moran  v.  People.  25  Sfich.  357;   Whit-  (Mass.)  333. 

taker  V.  State,  50  Wis.  519;  Com.  v.  Childs,        2.  lUuttzations.— (i)  A  is  rendered  in- 

2    Pittsb.   (Pa.)   391;  Wyatt  v.  State,  2  sensible  by  an  accident  which  renders  it 

Swan    (Tenn.),    364;     R.    v,    Rosinski,  necessary  to  amputate  one  of  his  limbs 

Moody  C.  C.  19:  R.  v,  Nichol,  R.  &  R.  before  he  recovers  his  senses.    The  am- 

130;  R.  tr.  Jackson,  8  C.  &  P.  265.  putation  of  his  limb  without  his  consent 

1.  Steph.  Dig.  Cr.  L.  (Am  .Ed.)  144;  is  not  an  offence. 
Pollock  on  Torts,  139;  R.  v,  Spiller,  s  C.        (2)  If  the  accident  made  him  mad,  the 

&  P-  333 »  R«  ^-  Long,  4  C.  &  P.  398;  R.  amputation,  in  spite  of   his  resistance, 

V,  Whitehead,  3  C.&  K.  202;  R.  v.  William-  would  be  no  offence, 

son,   3  C.   &   P.   635;  R.   %,  Senior,  i  .    (3)  B  is  drowning  and  insensible.    A, 

Moody  C.  C.  346.  in  order  to  save  his  life,  pulls  B  oat  of  the 

Where  the  wife  of  the  defendant,  being  water  with  a  hook  which  injares  him. 

afflicted  with  a  dangerous  disease,  was  This  is  no  offence.    Stephen's  Dig.  Ct. 

carried  by  him  to  a  distance  from  his  resi-  L.  (Am.  Ed.)  145. 
dence  and  left  under  the  care  of  the  plain-        8.  It  is  maim  to  strike  out  a  front  tooth, 

tiff  as  a  surgeon,  and  after  the  lapse  of  It  is  not  maim  to  cut  off  a  man's  nose, 

some  weeks  the  plaintiff  performed  an  Castratioi>  is  a  maim.     Steph.  Dig.  Cr. 

operation  on  her  for  the  cure  of  the  dis-  L.  (Am.  Ed.)  145:  Co.  Litt.  127; Peoples 

ease,  soon  after  which  she  died,  it  was  Clough,  17  Wend.  (N.  Y.)  351. 
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DvflaitioB.  CONSIGN  A  TI ON— CONSIGNED.  D«fliiitiMu 

supra\  or  to  consent  to  the  infliction  upon  himself  of  bodily  harm 
amounting  to  a  maim,  for  any  purpose  injurious  to  the  public.^ 

6.  Ho  Sight  to  Consent  to  Tjd^joj  Constituting  a  Breach  A  the  Peace. 
— No  one  has  a  right  to  consent  to  the  infliction  of  bodily  harm 
upon  himself  in  such  a  manner  as  to  amount  to  a  breach  of  the 
peace,  or  in  a  prize-fight  or  other  exhibition  calculated  to  collect 
together  disorderly  persons.* 

6.  Consent  to  Being  Put  in  Banger. — It  is  uncertain  to  what  extent 
any  person  has  a  right  to  consent  to  his  being  put  in  danger  of 
death  or  bodily  harm  by  the  act  of  another.* 

7.  Svidence. — The  defendant  is  not  obliged  to  show  consent ;  but 
the  burden  of  proof  is  upon  the  prosecution  to  establish  dissent.^ 

COHSBftlTBHTIAL  BAMAOBS.    See  Damages;  Eminent  Do- 

MAIN. 

COHSIBSBATIOir.    See  Contracts. 

CSOHSIOHATIOir. — "  Consignation  is  a  deposit  which  the  debtor 
makes  of  the  thing  that  he  owes  into  the  hands  of  a  third  person, 
and  under  the  authority  of  a  court  of  justice." — French  law^ 

CSOHBIOHEB. — "  To  consign,  in  the  mercantile  law,  is  ordinarily 
to  send  or  transmit  goods  to  a  merchant  or  factor  for  sale,  and  a 

1.  XUvstntioiif.— (i)  A  and  B  agree  to  wheels  B  in  a  barrow  along  a  tight  rope 

fiffht  a  duel  together  with  deadly  weapons,  at  a  great  height  from  the  ground.     C 

If  either  is  killed  or  wounded,  his  consent  hires  A  and  B  to  do  so,  D,  E,  and  F  par 

is  immaterial.  money  to  C  to  see  the  performance.     B 

(2)  A  gets  B  to  cut  ofif  A's  right  hand,  is  killed.  Quart,  are  A,  C,  D,  E,  and  F, 
in  order  that  A  may  avoid  labor  and  to  or  any  and  which  of  them,  guilty  of  man- 
be  enabled  to  beg.  Both  A  and  B  com-  slaughter  ?  Steph.  Dig.  Cr.  L.  (Am.  Ed.) 
mit  an  offence.  Steph.  Dig.  Cr.  L.  (Am.  146.  Mr.  Stephens  says:  **  There  is,  so 
Ed.)  146;  I  Inst  107,  a,  b.  Mr.  Stephens  far  as  I  know,  no  authority  on  this  point, 
says:  *'  I  think  the  qualification  in  the  but  the  principle  on  which  prize-fighta 
article  '  for  any  purpose  injurious  to  the  have  been  held  to  be  illegal  might  in- 
public,'  must  be  supplied.  It  seems  elude  such  a  case.  Such  an  exhibition 
absurd  to  say  that  if  A  gets  a  dentist  to  might  also,  under  circumstances,  be  a 
pull  out  a  front  tooth  of  A's  because  it  is  public  nuisance.  To  collect  a  large 
unsightly,  though  not  diseased,  A  and  the  number  of  people  to  see  a  man  put  his 
dentist  both  commit  a  misdemeanor,  life  in  jeopardy  is  a  less  coarse  and  bois- 
When  it  was  an  essential  part  of  a  com-  terous  proceeding  than  a  prixe-fight,  but 
mon  soldier's  drill  to  bite  cartridges,  I  is  it  less  immoral  ?" 
believe  that  it  was  not  an  uncommon  4.  Pollard  v.  State.  2  Iowa,  567;  Con- 
military  offence  to  get  the  front  teeth  vers  v.  State,  50  Ga.  103;  s.  c,  15  Am, 
pulled  oat,  and  this  would,  I  presume,  be  Kep.  686. 

an   offence  at  common  law  also."    See  fi.  See  i   Pothier's    Obligations,   376. 

Com.  V.  Parker,  9  Mete.  (Mass.)  363;  s.  For  distinction  between  the  French  rtfi»- 

£•»   43  Am.  Dec.  396;  McAfee  v.  State,  sifnatian   and    tender   in    our  law,   see 

31  Ga.411.  Weld  V,  Hadley,  i  N.  H.  (Adams)  304. 

8.  Steph.  Dig.  Cr.  L.  (Am.  Ed.)  146;  Though  not  an  actual  payment,  the 

Pollock  on  Torts,   139;   Foster.  360;  i  consignation  is  equivalent  thereto.    To 

East,  370;   R.  V.  Billingham.  3  C.  &  P.  be  valid,  it  ought  to  be  preceded  by  of- 

334;  VL  V,  Perkins,  4  C.  &  P.  537;  Com.  fers  of  payment,  which  place  the  creditor 

r.  Wood,  II  Gray  (Mass.),  85.    Compare  in  demeure.     It   discharges  the  debtor. 

Duncan  v. Com.,  6 1)ana(Ky.),  395;  Com.  The  augmentation  or  diminution  in  value 

V.  Welsh,  7  Grav  (Mass.),  334;  Com.  v,  of  what  is  consigned  enures  to  the  profit 

Barrett.    108    Mass.   303 ;    Champer  v,  or  loss  of  the  creditor,  if  the  consignation 

State,  14  Ohio  St.  437.  is  valid.     Index  to  Pothier's  Obli^ons» 

%,  XUustntioa.— A,  with  B's  consent,  Lond.  Ed.  1806. 
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IMfaiition.  CONSOLIDA  T£.  IMnitimL 

consignee  is  consequently  the  person  to  whom  they  are  consigned, 
shipped,  or  otherwise  transmitted."  ^ 

COHBIOHOR  AHD  COITSIOIIEE.    See  Carriers. 

COHBOLIDATE. — To  consolidate  means  something  more  than 
rearrange  or  redivide.  In  a  general  sense  it  means  to  unite  into 
one  mass  or  body,  as  to  consolidate  the  forces  of  an  army,  or 
various  funds.  In  parliamentary  usage,  to  consolidate  two  bills  is 
to  unite  them  into  one.  In  law,,  to  consolidate  benefices  is  to 
combine  them  into  one.* 

COHSFIBAOT.    See  Criminal  Conspiracy. 

• 

1.  Gillespie  v.  Winberg,  4  Daly's  N.  Y.  and  not  of  the  goods.    Gillespie  v.  Win- 

Com.  PI.  321.  berg,  4  Daly's  N.  Y.  Com.  PI  321. 

The  rac^cal  meaning  of  */  consign '*  is  J^uanM. — Goods  were  shipped  to  B, 
to  transfer  or  deliver  as  a  charge  or  on  whom  bills  were  drawn  in  favor  of 
trust.  When  used  in  connection  with  a  the  general  agent  of  the  consigoor, 
▼essel,  it  ordinarily  refers  to  the  goods  These  bills,  and  also  the  bill  of  lading, 
shipped  by  her,  for  the  vessel  herself  is  were  sent  to  C  (the  general  ageoi),  wiSi 
in  charge  of  the  master,  who  is,  by  his  the  request  that  they  should  be  scot  on 
office,  clothed  with  power  to  do  whatever  to  Bf  that  B  might  insure.  But  B  de- 
is  essential  to  his  employer's  interests,  dined  to  receive  the  cargo  or  to  aaept 
But  both  vessel  and  cargo  may  be  con-  the  bills  drawn  on  him,  whereupon  C 
signed  to  a  person  at  the  port  of  destina-  drew  a  policy  of  insurance  in  his  own 
tion ;  or  the  vessel  alone  may  be  con-  name,  and  informed  the  consignor  of  the 
signed.  *'  And  where  a  person  is  auth-  fact,  the  consignor  approving  of  his  con- 
orized  to  uke  charge  of  her  upon  her  duct.  In  an  action  by  C  on  the  policy, 
arrival,  to  collect  the  freight,  pay  all  her  it  was  held  that  C  was  a  consignee  with* 
expenses,  obtain  a  cargo  for  her,  and  in  the  meaning  of  28  Geo.  3,  c.  56,  and 
who,  by  virtue  of  this  authority,  enters  that  the  policy  was  therefore  valid, 
and  clears  the  vessel  at  the  customs,  he  2.  Ind.  Dist.  of  Fairview  v.  Durlaod, 
may,  I  think,  be  termed  the  consignee,  45  Iowa,  56. 

for  she  is  for  that  purpose  and  to  that        Consolidated     Compaiij. — The    words 

extent  consigned  to  him."  "consolidate"  and    ''consolidation,"  as 

Ship's  Husband. — Where  duties  of  this  used  in  statutes  authorizing  and  ratifying 
description  are  discharged  at  the  home  the  union  or  combination  of  several  rail- 
port  or  place  where  the  vessel  belongs,  road  corporations  into  one,  have  ac- 
by  a  person  appointed  by  the  owners,  he  quired  a  recognized  judicial  construction, 
is  known  by  the  maritime  term  of  the  which  imports  that  all  the  companies  are 
'*  ship's  husband."  Story's  Agency,  §  dissolved  and  merged  into  one  new  com- 
35;  Abbott's  Shipping,  Part  I,  c.  3,  p.  pany.  "  When  the  rights,  franchises,  and 
105,  8th  Lond.  Ed. ;  i  Parsons  on  Ship,  effects  of  two  or  more  corporations  are, 
&  Ad.  109.  From  opinion  by  Daly,  by  legal  authority  and  agreement  of  the 
C. J..  Gillespie  V.  Winberg,  4  Daly's  N.Y.  parties,  combined  .and  united  into  one 
Com.  PI.  321.  whole,  and  committed  to  a  single  corpo- 

Hew  York  Pilot  Laws. — N.  Y.  Laws  of  ration,   the    stockholders  of   which  are 

1857,  p.  502,  ch.  243,  providing  that  pi-  composed  of  those  (so  far  as  they  choose 

lotage    shall    be    paid    by  the    master,  to  become  such)  of  the  companies  thus 

*'  owners,    or    consignees,"    where    the  agreeing,  this  is  in  law  and  according 

master  refuses  to  take  a  pilot  upon  com-  to  common  understanding  a  consplida- 

ing   into    the    port    of    New  York   by  tion  of  such  companies;  whether  such 

way  of  Sandy   Hook,"  applies    to  the  single  corporation,  called  the  consolidated 

ship's  husband  who  has  just  been  de-  company,  be  a  new  one  then  created,  or 

scribed.  "^  one  of  the  original  companies  continuing 

N.  Y.  Laws  1853,  p.  925,  ch.  567,  §  18,  in  existence,  with  only  larger  rights,  ca- 

(of  which  said  Act  (of  1857  is  amenda-  pacities,  and  property."    Meyer  v,  John* 

tory),  providing  that  the  pilotage  shall  be  ston,  64  Ala.  656. 
payable  by  the  master,  owner,  consignee,        **  Consolidation"  and   ''stay  of  pro- 

or  agent  clearing  the  vessel,  means  by  ceedings"  distinguished.     Lee  v,  Tp.  of 

'*  consignee"  the  consignee  of  the  vessel,  Kearney,  13  Vr.  (N.  J.)  544. 
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Betaitioii.  CONSTITUTION.  DttsitioB. 

C0H8TABLEB.    See  Police. 

OOHSTirimOH. — a  constitution  is  the  form  of  government, 
delineated  by  the  mighty  hand  of  the  people,  in  which  certain  first 
principles  of  fundamental  law^  are  established.^  According  to  the 
common  acceptation  of  the  word  in  the  United  States,  it  may  be 
said  to  be  an  agreement  of  the  people,  in  their  individual 
capacities,  reduced  to  writing,  establishing  and  fixing  certain 
principles  for  the  government  of  themselves  ;*  the  organization  of 
the  government,  distributing  its  powers  among  bodies  of  magis- 
tracy and  declaring  their  rights,  and  the  liberties  reserved  and 
retained  by  the  people.*  The  constitution  of  an  American  State 
is  the  supreme,  organized,  and  written  will  of  the  people  acting  in 
convention,  and  assigning  to  the  different  departments  of  the  gov- 
ernment their  respective  powers.* 

1.  Vanbome*s    Case    v,    Dorrance,   a  spectively  to  them.     It  would  be    too 

Dall.  (U.  S.)  308;  Cohen  v,  H^fif,  3  Brev.  narrow  a  view  to  consider  the  framers 

(S.  C.)  501.  of  the  constitution  as  referring  alone*  to 

8.  State  V.  Parkhurst,  4'HaIst.  (N.  J.)  those  functions  incident  to  the  sheriff  at 

443.  common  law.  For  many  of  the  privileges 

8.  French  v.  State,  52  Miss.  762.  and  duties  conferred  by  the  common  law 

In  State  v.  McCann,  4  Lea  (Tenn.),  9,  and  ancient  statutes  never  belonged'  to 
the  court  says,  quoting  Cooley  on  Const,  him  in  this  State,  and  would  be  wholly 
Lioa. :  "  In  our  American  constitutional  unsuited  to  our  society.  .  .  .  We  must 
law,  the  word  'constitution,'  is  used  in  suppose,  when  the  constitution  refers 
a  restricted  sense,  as  implying  the  written  the  election  of  this  officer  to  the  people, 
instrument  agreed  upon  by  the  people  of  without  a  word  to  indicate  the  nature  of 
the  Union  or  of  any  one  of  the  States,  as  his  functions,  or  descriptive  of  them, 
the  absolute  rule  of  action  and  decision  other  than  the  name  itself  imports,  it 
for  all  department,  and  ofllcers  of  the  must  be  implied  that  it  means  the  sheriff, 
government,  in  respect  to  all  points  with  such  general  attributes  and  author- 
covered  by  it,  which  must  control  until  ity  as  had  been  theretofore  connected 
it  shall  be  changed  by  the  authority  with  the  office,  and  declared  in  both  the 
which  established  it,  and  in  opposition  written  and  unwritten  law.  French  v. 
to  which  any  act  or  regulation  of  any  such  State,  52  Miss.  762. 
department  or  officer,  or  even  the  people  4.  Taylor  v.  Gov'r,  i  Ark.  27. 
themselves,  will  be  altogether  void.*'  '*A  constitution   is  an  instrument  of 

The  constitution   provides  a  class  of  government,  made  and  adopted  by  the 

officers,  generally  of  the  ministerial  and  people  for  practical  purposes  connected 

executive  class,  with  whose  names  and  with  the  common  business  and  wants  of 

general  functions  the  people  are  familiar,  human  life."    People  v,  N.  V.  Cent.  R. 

without  a  specification   of  their  duties;  Co.,  24  N.  Y.  486. 

thus:  A  State  treasurer  and  auditor  of  *'  A  constitution  is  defined  b]i^  Judge 
accounts  shall  be  elected,  who  shall  hold  Story  to  be  *  a  fundamental  law  or  basis 
their  office  for  four  years.  Manifestly  of  government.'  It  is  established  by  the 
the  convention  had  in  view  officers  whose  people  in  their  original  sovereign  capac- 
duties  and  functions  had  in  general  been  ity,  to  promote  their  own  happiness,  and 
defined  by  law,  with  which  the  people  permanently  to  secure  their  rights,  prop- 
were  familiar>  and  which  were  shadowe^  erty,  independence,  and  common  wel- 
forth  and  symbolized  by  their  names,  fare."  McRoan  v.  Devries,  3  Barb.  (N. 
When  the  people  ratified  the  constitution  Y.)  198. 

which  declared  that  they  should   quad-  *' The  constitution  of  the  United  States 

riennially  elect  an  auditor  and  treasurer  of  is,  in  its  more  essential  and  fundamental 

State,  and  every  two  years  a  coroner,  character,  a  iriparHU  instrument.     The 

sheriff,  etc.,  they  distinctly  associated  the  parties  to  it  are  the  States,  the  people, 

offices  with  the  functions  and  privileges  and  the  United  States."    In  n  Booth,  3 

which  before  that  pertained  by  law  re-  Wis.  96. 


MlBltliOB.  CONSTITUTIONAL  LAW,  B^lialtion. 

COHBTITTrTIOHAL  LAW.     (See  also  CITIZENSHIP;    EMINENT 

Domain;  Extradition;  Habeas  Corpus;  Interstate  Com- 
merge;  jeopardy;  officers;  pardon;  police  power; 
States;  Statutes;  Taxation.) 

Definitions,  670.  Searches  and  Seizures,  719. 

Establishment    and    Amendment    of  yury  Trial  {Civil),  719. 

Constitutions,  671.  Ldberty  of  Conscience,  724. 

Power  of  the  Judiciary  to  Determine  Right  to  Obtain  Justice  mthmd 

the^  Constitutionality  of  Stat^  Purchase,  725. 

utes,  673.  Right  to  Bear  Arms,  726. 

Construction  anfl  Interpretation  Fourteenth  and  Fifteenth  Amend- 

of  Constitutions,  678.  ments,  726. 
Separate  Provinces  of  Departments    Constitutional  Guaranties  in  Crimiwd 

of  Government,  681,  Cases,  729. 

Encroachments  of  Legislative  on  Presentment  or  Indictment,  729. 

Judicial,  681.  Trial  by  Jury,  731. 

Encroachments   of    Judicial  on  Witnesses  and  Evidence,  734. 

Legislative,  684.  Right  to  be  Present  at  Trial,  735. 

Encroachments  on  Executive  De-  Cruel  and  Unusual  Punishments, 

partment,  685.  736. 

Executive  Powers,  686.  Ex  Post  Facto  Lcews,  736. 
Nature  and  Boundaries  of  Legislative    Constitutional  Limitations  on  the  Tax* 

Power,  689.  ing  Power,  738. 
Legislative  Control  of  Municipal   Laws  Impairing  the    Obligation  of 

Corporations,  692.  Contracts,  741. 

L^slation    Regulating    Courts,  Contracts  of  the  State  with  Cor- 

Judges,  and  Jurisdiction,  693.  porations,  741. 

Local,  Special,  and  Class  Legisla-  Legislative  Contracts  with  Pri* 

tion,  095.  vate  Persons,  748. 

Delegation  of  Powers,  698.  Legislative  Interference  with  dw- 

Powers  of  Congress,  701,  tracts  between  Individuals,  751. 

Constitutional  Rules  of  State  Comity,  Remedies  and  Remedial  Process, 

707.                                       [708,  753. 
Rights  of  Citixens  of  Other  States,    Retroactive  Laws,  757. 

Sister  State  Judgments,  710.  The  Invalid  Classes  of  RetroaC' 

Civil  Rights  and  their  Guaranties,  live  Laws,  758. 

713.  The  Valid  Classes  of  Retroactive 

"  Due  Process  of  Law,**  714.  Laws,  760, ' 

1.  DeflnitioiLB. — In  its  modern  sense,  a  constitution  comprises 
the  principles  or  fundamental  laws  which  govern  a  state  or  other 
organized  body  of  men,  and  are  embodied  in  written  documents 
or  implied  in  the  institutions  and  usages  of  the  country  or  society.^ 

1.  Webster  sub  voce;  z  Bouv.  Inst.  9;  trate.     It  regulates  the  composition  of 

Duei^s  Const.  Jur.  26.  the  council  of  state,  and  of  the  upper  and 

Constitation. — The  fundamental  law  of  lower  houses  of  the  assembly  when  tbe 

a  free  country  which  characterizes  the  assembly  is  thus  divided;  the  mode  in 

organism  of  the  country  and  secures  the  which  a  seat  is  acquired  in  tbe  upper 

rights  of  the  citizen  and  determines  his  house,  whether  by  succession,  by  oomi- 

main  duties  as  a  freeman.      Bouvier's  natron,  or  by  tenure  of  office;  tbe  mode 

Law  Diet.;  i  Scor^  on  the  Const,  g  339;  of  electing  the  members  of  the  bouse  of 

Cooley's  Const.  Liip.  2.  representatives;   the  powers  and  privi- 

A  national    constitution    "prescribes  leges  of  the  assembly  as  a  whole,  and  of 

the  order  of  succession  to  the  throne;  or,  the  individuals  who  compose  it;  and  tbe 

in  a  republic,  the  mode  of  electing  a  machinery  of  law-making.     It  deals  also 

president.     It  enumerates  the  preroga-  with  the  ministers,  their  responsibility, 

tives  of  the  king  or  other  chief  magis-  and  their  respective  spheres  of  action; 
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btabUthmoit  CONSTITUTIONAL  LAW.  uid  AmeBdaent. 

According  to  the  American  usage,  the  word  ''constitution'*  is 
used  to  designate  the  written  instrument  agreed  upon  by  the 
people  of  the  Union  or  of  a  particular  State,  as  the  absolute  rule 
of  action  and  decision  for  all  departments  and  officers  of  the  gov- 
ernment in  respect  to  all  the  points  covered  by  it,  which  must 
control  until  it  shall  be  changed  by  the  authority  which  estab- 
lished it,  and  in  opposition  to  which  any  act  or  ordinance  of  any 
such  department  or  officer  is  null  and  void.*  The  term  "consti- 
tutional "  means  that  which  is  consonant  to,  and  agrees  with,  the 
constitution.*  An  "  unconstitutional  law"  is  therefore  one  which 
violates  the  provisions  or  principles  of  the  supreme  law  ^f  the 
land  or  of  that  constitution  by  which  the  particular  law-making 
body  is  more  immediately  governed.*  Constitutional  jurispru- 
dence is  that  branch  of  the  science  of  law  which  treats  of  consti- 
tutions, their  establishment,  construction,  and  interpretation,  and 
of  the  validity  of  legal  enactments  as  tested  by  the  criterion  of 
conformity  to  the  fundamental  law. 

2.  Sftablidiment  and  Amendment  of  OonititntionB. — The  people  of 
the  several  Territories  may  form  for  themselves  State  constitutions 
whenever  enabling  acts  for  that  purpose  are  passed  by  Congress, 
but  only  in  the  manner  allowed  by  such  enabling  acts,  and  through 
the  action  of  such  persons  as  the  enabling  acts  shall  clothe  with 
the  elective  franchise  to  that  end."*    The  people  of  a  State  have 

the  goTcmment  offices  and  their  organi-  4.  Cooley's  Const.  Lim.  30.     When  a 

2adon ;  the  armed  forces  of  the  state,  constitution  has  been  adopted  by  the  peo- 

their  control,  and  the  mode  in  which  they  pie  of  a  Territory  preparatory  to  admis- 

are  recruited;   the  relation,   if  any,  be-  sion  as  a  State,  and  Congress  prescribes 

tween  church  and  state;  the  judges  and  certain    changes    and    additions    to    be 

their  immunities;  local  self-government;  adopted  by  the  legislature  as  a  part  of 

the  relations  between  thie  mother  country  (he  constitution,  and  such  changes  and 

and  its  colonies  and  dependencies.     It  additions  are  declared  to  be  fundamental 

describes  the  portions  of  the  earth's  sur-  conditions  of  the  admission  of  the  State, 

face  over  which  the  sovereignty  of  the  and  the  legislature  accepts  them,  and  the 

state  extends;  and  defines  the  persons  State  is  thus  admitted,  they  thereby  be- 

who  are  subject  to  its  authority.     It  com-  come  a  part  of  the  constitution  and  bind- 

priscs,  therefore,  rules  for  the  ascertain-  ing  as  such,  although  not  submitted  to  the 

ment  of  nationality  and  for  regulating  people  for  their   approval.      Brittle  v, 

the  acquisition  of  a  new  nationality  by  People,  2  Neb.  198. 

naturalisation.     It  declares  the  rights  of  But  in  general  a  'constitution   is  not 

the  State  over  its  subjects  in  respect  of  operative  until  its  adoption  by  the  people, 

their  liability  to  military  conscription,  to  and  does  not  change  any  rights  or  duties 

service  as  jurymen,  and  otherwise.     It  dependent  upon  any  territorial  act  until 

declares,  on  the  other  hand,  the  rights  of  it  has  received  such  sanction.     Parker  v, 

the  subject  to  be  assisted  and  protected  Smith,  3  Minn.  240.     See  Secombe  v. 

by  the  Sute,  and  of  that  narrower  class  Kittleson,  29  Minn.  555. 

of  subjects  which  enjoys  full  civic  rights  OFdiaanM  of  1787  Supanadtd. — The  or- 

to  hold  public  offices  and  to  elect  their  dinance  of  1787  for  tlie  government  of 

representatives  to  the  assembly  or  parlia-  the  Northwest  Territory  was  superseded 

ment  of  the  nation."    Holland  on  Juris-  by  the  adoption  of  the  United  States 

prudence,  249.     See  i  Austin  on  Juris-  constitution  and   the  admission  to  the 

prudence  (Campbell's  Ed.),  %  248  et  seq.  Union  of  the  States  formed  from  that 

1.  Cooley's  Const.  Lim.  3;  i  Story  on  Territory,  in  so  far  as  any  of  its  provi- 

the  Const  §  3^8  et  sea.  sions  conflict  with  the  Federal  or  State 

%,  BoQvier's  Law  Diet.  constitutions.      Strader  v.    Graham,    10 

8.  Cooley's    Const.    Lim.    3.     See    i  How.   (U.   S.)    82;    Woodman    v.    Ki^ 

Aiwtin  00  Jar.  (Campbeirs  Ed.)  g  248.  bourn    Mfg.   Co.,   x   Abb.  (U.  S.)  1581 
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the  right  to  alter  or  revise  their  constitution  in  a  proper  and  legal 
manner  to  any  extent  they  may  choose  so  long  as  they  neither 
deny  allegiance  to  the  United  States,  nor  abolish  the  republican 
form  of  government,  nor  otherwise  invade  the  provisions  of  the 
Federal  constitution.^  But  a  State  constitution  can  only  be 
changed  by  the  people  in  convention,  or  in  the  mode  prescribed 
in  the  instrument  itself ;  and  if  the  latter  mode  is  adopted,  every 
requisition  of  the  constitution  must  be  observed.*  A  constitu- 
tional convention  cannot  take  from  the  people  their  sovereign 
right  to  ratify  or  reject  the  constitution  or  ordinance  framed  by 
it,  an(^  cannot  infuse  life  or  vigor  into  its  work  before  ratification 
by  the  people.*  It  generally  requires  a  majority  of  the  electors 
of  the  State  to  ratify  an  amendment  to  the  constitution.^  A 
constitutional  amendment  does  not  become  operative  upon  the 
casting  in  its  favor  of  the  necessary  majority  of  votes,  but  only 
after  the  due  promulgation  of  the  result.* 

Connecticut  Ins.  Co.  v.  Cross,  i8  Wis.  The  constitutional  convention  has  the 

lOQ.  inherent  right  of  all  independcftit  bodies 

So  of  the  acts  of  Congress  organizing  to  control  its  own  incidental  proceedings 

the  territorial  government  of  Orleans.  Goodrich  v,  Moore,  a  Minn.  6i. 

Permoli  v.  Municipality,  3  How.  (U.  S.)  Sooonstniction. — The  act  of  Congress 

589.  entitled  **  An  act  to  admit  the  Stales  of 

1.  Penn  v.  Tollison,  26  Ark.  545.  North  Carolina,  etc.,  to  representatioD  in 
See  U.  S.  Const,  art.  4,  §  4;  Cooley's  Congress,"  does  not  operate  as  a  re- 
Const.  Lim.  33;  Federalist,  No.  43.  enactment  of  the  constitutions  of  the 

8.  Collier  v.   Frierson,   24  Ala.  <  100;  States,  but  merely  as  a  recognition  of 

Opinion  of  the  Judges,  6  Cush.  (Mass.)  the  fact  that  they  had  been  adopted  by 

573;  In  re  Constitutional  Conventioq,  14  the    people.      Hatch    v.    Burroughs,   i 

R.  I.  649;  Bute  V.  Timme,  54  Wis.  318.  Woods  (U.  S.  Cir.),  439. 

BiU  of  Bighta. — A  clause  in  the  decla-  4.  The  whole  number  of  votes  cast  at 

ration  of  rights,  in  a  State  constitution,  the  election  at  which  the  amendment  is 

may  be  amended  in  the  same  manner  as  submitted  may  be  taken  as  the  number 

any  other  part  of  the  constitution.    State  of  electors  of  the  State.     State  v.  Swift, 

V.  Cox,  3  Eng.  (Ark.)  436.  6q  Ind.  .505.     See  Green  v.  Weller,  32 

Convsntion  CaUed  by  Congress. — Provi-  Miss.     650;     Prohibitory    Amendment 

sions  of  the  former  State  constitution  of  Cases,   24    Kans.    700;    Dayton   v,  St. 

North  Carolina,  authorizing  a  call  of  a  Paul,  22  Minn.  400. 

convention  for  amending  the  constitu-  The  question  whether  or  not  a  major- 

tion,  held  not  to  exclude  the  power  of  the  ity  of  qualified  voters  voted  to  adopt  a 

United  States  to  call  a  convention  of  the  constitution,  cannot  be  determined  by  an 

people  of  North  Carolina  for  the  purpose  action  at  law.    Luther  v,  Borden,  7  How. 

of  forming  a  constitution  at  a  time  when  (U.  S.)  i.     See  State  v.  Starling,  15  R|cb. 

the  State  government  organized  under  (S.  Car.)  120.     Compare  State  v,  McBride, 

the  former  one  had  been  practically  su-  4  Mo.  303. 

perseded  by  acts  of  rebellion  against  the  6.  Sewell  v.  State,  15  Tex.  App.  $6; 

National  Government.  Matter  of  Hughes,  State  v,  Morgan  City,  32  La.  Ann.  81; 

Phill.  (N.  Car.)  57.  People  v.  Norton,  59  Barb.  169. 

8.  Wood's  Appeal,  75  Pa.  St.  59;  State  Where  legislation  is  necessary  to  give 

V,  New  Orleans,  29  La.  Ann.  863;  Gibbes  effect  to  a  constitutional  provision,  laws 

V.  Railroad,  13  S.  Car.  228;  Jameson's  that  were  in  existence  at  the  time  the 

Constitutional  Convention,  §§  415-418;  new  constitution  was  adopted  remain  the 

Cooley's  Const.  Lim.  32.  law  until  legislation  is  had  to  enforce  the 

If  the  convention  is  called  for  the  pur-  provisions  of  the  new  constitution.    Su- 

pose  of  amending  the  constitution  in  a  pervisors  v.  Stout,  9  W.  Va.  703.    See 

specified   part,   the  delegates    have    no  Indiana  Co.  i/.  Agricultural  Soc.,  85  Pa. 

power  to  act  upon  and  propose  amend-  St.  357. 

ments  in  other  parts  of  the  constitution.  An  amendment  to  a  constitution  is  not 

Of>inion  of  the  Judges,  6  Cush.  (Mass.)  to  be  considered  as  if  it  had  been  in  the 

573.  original  instrument,  bat  rather  as  analo- 
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•S.  Power  of  the  Judiciaxy  to  Determine  the  Confltitutionality  of  8tat- 
otea. — It  is  the  right,  land  consequently  the  duty,  of  the  judicial* 
tribunals  to  determine  whether  a  legislative  enactment  drawn  in 
question  in  a  suit  pending  before  them  is  repugnant  to  the  con- 
stitution of  the  United  States  or  of  the  State,  and  if  so  found,  to 

declare  it  inoperative  and  void.^  But  every  presumption  and  in- 

gous  to  a  codicil  or  a  second  deed,  altering  45.  See  De  Chastellux  v.  Fairchild,  15 
or  rescinding  the  first,  which  is  referred  Pa.  St.  18;  Bates  v.  Kimball,  2  Chip, 
to  only  to  see  how  far  the  first  must  (Vt.)  77;  i  Story  on  the  Const.  §  532. 
yield  to  give  full  effect  to  the  last.  The  It  appears  that  it  is  within  the  province 
legal  fiction  regarding  an  amendment  to  of  the  courts  to  declare  that  a  general  law 
a  pleading  as  if  inserted  in  the  first. in-  governing  certain  matters  might  be  passed 
stance  does  not  apply.  University  v,  by  the  legislature,  although  such  never  has 
Mclver,  72  N.  Car.  76.  been.  Ex  parte  Pritz,  9  Iowa,  30;  Opin- 
1.  Calder  v.  Bull,  3  Dall.  (U.  S.)  386;  ion  of  the  Judges,  49  Mo.  216.  But  the 
Cooper  V.  Tellfair,  4  DaU.  (U.  S.)  18;  courts  have  no  means  and  no  power  to 
Bowdoinham  v.  Richmond,  6  Me.  112;  avoid  the  effects  of  non-action  by  the  legis- 
Lewis  V,  Webb,  3  Me.  326;  Woart  v.  lature.  Myers  v,  English,  9  Cal.  341. 
Winnick,  3  N.  H.  473;  Dow  v,  Norris,  4  Legifllatnre  Hot  to  Jndge. — The  legisla* 
N.  H.  16;  Hill  V,  Sunderland,  3  Vt.  507;  tive  branch  of  the  government  cannot,  by 
Scaniford  v.  Barry,  i  Aik.  (Vt.)  314;  Hoi-  a  statutory  enactment,  declare  an  ac^  of 
den  V,  James,  11  Mass.  396;  Norwich  v.  its  own  to  be  either  constitutional  or  void. 
Commissioners,  13  Pick.  60;  Kingz/.  Bank,  though  it  may  repeal  any  law,  subject  to 
15  Mass.  447;  Derby  Turnpike  Co.  v,  the  rights  which  may  have  been  acquired 
Parks,  10  Conn.  522;  Goshen  v.  Stoning-  under  it  if  it  was  constitutional  when  en- 
ton,  4  Conn.  225;  People  v.  Foot,  19  acted.  In  re  Lafayette  Co.,  2  Chand. 
Johns.  (N.  Y.)  58;  Ex  parte  McCollum,  I  (Wis.)  212. 

Cow.  (N.  Y.)  550;  Stoddart  v.  Smith,  5  Inferior  Gonrti. — A  court  at  nisi  prius 

Bum.  (Pa.)  355;  Moore  v,  Houston,  3  S.  will  not  declare  an  act  unconstitutional 

ft  R.  (Pa.)  169;  Eakin  v,  Raub,  12  S.  &  unless   convinced    beyond    a   reasonable 

R.  (Pa.)  330;  Cronise  v,  Crontse,  54  Pa«  doubt  of  its  invalidity.     Sarony  v,  Litho- 

St.  255;  Variuxem  v,  Hazelhurst,  i  South,  graphic  Co.,    16  Repr.   (U.   S.   Cir.)  8; 

iN.  J.)  192;  Norris  v.  Trustees,  7  Gill  &  White  v.  Kendrick,  i  Brevard  (S.  Car.)» 

.  (Md.)  7;  Crenshaw  v.  Slate  River  Co.,  469. 

6  Rand.  (Va.)  245;  Dyer  v.  Bridge  Co.,  2  The  courts  of  one  State  have  power  to 

Port.  (Ala.)  303;  Bank  of  St.  Mary*s  v.  decide  on  the  validity  of  legislative  acts  of 

State,  12  Ga.  475;  Cotton  v.  Commission-  another  State  with  respect  to  the  Federal 

ers,  6  Fla.  6x0;  Bliss  v.  Commonwealth,  Constitution,  when  the  question  arises  in 

2  Lkt.  (Ky.)  90;  Tate  v.  Bell,  4  Yeig.  a  case  within  their  jurisdiction.     Stoddart 

(Tenn.)  202;  Railroad  Co.  v,   Commis-  t/.  Smith,  5  Binn.  (Pa.)  355. 

sioners,  I  Ohio  St.  77:  Miller  v.  State,  3  PrMnmption  from  Lapoo  of  Time. — The 

Ohio  St.  47S:  Dawson  V.  Shaver,  i  Blackf.  fact  that  statutes  of  a  certain  class  have 

(Ind.)  206;  Thomas  v.  Commissioners,  5  long  been  in  existence  and  considered  con-  . 

Ind.  4;  Phoebe  v.  Jay,  x   Breese   (III.),  stitutional  does  not  prevent  the  court  from 

209.    See  I  Story  on  the  Const.  §§  373-  declaring  them  invalid.  Baltimore  v.  Srate, 

596.  IS  Md.  376;  Sadler  v.  Langham,  34  Ala. 

Origin  of  Um  Powtr. — ' '  The  administra-  31 1 .     Compare  Chambers  v,  Fisk,  22  Tex. 

tion  of  public  justice  is  referred  to  the  504;  State  v.  Bosworth,  13  Vt.  402. 

courts.     To  perform'  this  duty,  the  first  Preamblo. — The  courts  have  no  authority 

requisite  is  to  ascertain  the  facts,  and  the  to  declare  a  statute  unconstitutional  by 

next  to  determine  the  law  that  is  appli-  reason  of  anything  contained  in  the  pre- 

cable.  The  constitution  is  the  fundamental  amble,  where  the  objection  does  not  ap- 

law  of  the  State,  in  opposition  to  which  pear  in  the  body  of  the  statute.  Sutherland 

any  other  law,  or  any  direction  or  decree,  v.  De  Leon,  i  Tex.  250;  Lothrop  v,  StecU 

mu^  be  inoperative  and  void.     If  there-  man,  42  Conn.  583. 

fore  such  other  law,  direction,  or  decree  Btato  ConstitatioBS,  or  any  provisions 

seems  to  be  applicable  to  the  facts,  but  on  contained  in  them,  or  amendments  thereto, 

comparison  with  the  fundamental  law  it  is  are  inoperative  and  void  in  so  far  as  they 

found  to  be  in  conflict,  the  court,  in  declar-  conflict  with  the  constitution  of  the  United 

iog  what  the  law  of  the  case  is,  must  neces-  States.     Dodge  v,  Woolsey,  18  How.  (U. 

sarily  determine  its  invalidity,  and  thereby  S.)  331;  Gunn  v.  Barry,  15  Wall.  (U.  S.) 

in  effect  annul  it."    Cooley's  Const.  Lim.  610;  New  Orleans  Gas-Light  Co.  v.  Lou- 
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tendment  is  in  favor  of  the  constitutionality  of  an  act  of  the  Iq[is- 
•ture,  and  the  courts  will  not  be  justified  in  pronouncing  it  invsJid 
ynless  satisfied  beyond  a  reasonable  doubt  of  its  repugnance  to 
the  constitution.^  And  nothing  but  a  clear  violation  of  the  con- 
stitution— a  clear  usurpation  of  power  prohibited — will  warrant  the 
judiciary  in  declaring  an  act  of  the  legislative  department  uncon- 
stitutional and  void.*-*  Still,  there  is  reason  and  authority  for 
holding  that  if  a  statute  is  contrary  to  the  spirit  of  the  constitution 
and  the  implications  necessarily  drawn  from  it,  or  to  the  funda- 
mentals of  justice  and  good  government,  or  to  those  cardinal 
principles  of  the  social  compact  which  underlie  all  legislation  and 
enter  into  the  framework  of  representative  government,  it  is  in  the 
power  of  the  courts  to  pronounce  it  void.*     Constitutionality  is  a 

isiana  Light  and  Heat  Co.,  115  U.  S.  672;  although  the  constniction  so  put  upon  U 

Grigsby  v.  Peak,  57  Tex.    142;  State  v.  may  not  be  the  most  obvious  or  natural 

Young,  29  Minn.  474.  one,  or  the  literal  one.  Newlandv.  Marsh, 

City  OrdinancM,  conflicting  with  the  con-  19  111.  376;  Iowa  Co.  v.  Webster  Co.,  ai 

stitution  of  the  State  or  of  the    United  Iowa,  221 ;  Roosevelt  v,  Godard,  52  Barb. 

States,  are  invalid.     Mayor  v.  Hussey,  21  (K.  Y.)  533;  Colwell  v.    May's  Landing 

Ga.  80;  Hestonville  R.  Co.  v,  Philadel-  Co.,  4  Green  (N.^  J.),    245;  Bigelow  v. 

phia,  89  Pa.  St.  aio.  Railroad,  27  Wis.  478;  Dow  v.  Nonis,  4 

1.  Cooper  v.  Tellfair,  4  Dall,  (U.  S.)i8;  N.  H.   17;  People  v.  Supervisors,  17  N. 

Rich  V.  Flanders,  39  N.  H.  304;  Hartford  Y.  241;  Clarke  v.  Rochester,  24  Barb.(N. 

Bridge  Co.  v.  Union  Ferry  Co.,  29  Conn.  Y.)  471;  Cooley's  Const.  Lim.  184*5. 

210;  In  /-^Wellington,  16  Pick.  95;  Foster  If  conflict  with  the  constitution  is  sop- 

V,  Essex  Bank,  16  Mass.  245;  Kerrigan  v,  posed  to  arise  from  a  peculiar  interpreta- 

Force,  68  N.  Y.  381;  Matter  of  Clinton  tion  of  a  statute,  the  interpretation,  unless 

St.,  2  Brewst.  (Pa.)  599;  Speer  v.  School  imperatively  required,  will  be  overruled 

Directors,   50  Pa.  St.    150;  Baltimore  v,  and  the  law  sustained.     Inkster  v.  Carver, 

State,   15  Md.   376;  Gutman  v,  Virginia  16  Mich.  484. 

Iron  Co.,  5  W.  Va.  22;  Cutts  v,  Hanlee,  2.  Pennsylvania  R.   Co.  v.  Riblet,  66 

38  Ga.  350;  Franklin  Bridge  Co.  r.  Wood,  Pa.  St.  164;  People  ».  Railroad,  34  Barb. 

14  Ga.  80;  Macon,  etc.,  R.  Co.  v.  Davis,  (N.  Y.)  123;  Tyler  v.  People,  8  Mich. 

13  Ga.  68;  Carey  v,   Giles,   9  Ga.  253;  320;  Inkster  v.    Carver,    16  Mich.  484: 

Boston  V,  Cummins,  16  Ga.  102;  Cheney  Flint  River  Steamboat  Co.  v.  Foster,  s 

V.  Jones,  14  Fla.  587;  State  v,  Robinson,  Ga.  194. 

I  Kans.  17:  Smithee  v.  Garth,  33  Ark.  17;  8.  Regents   v.  Johnson,  9  Gill   &  J. 

Eason  v.  State,  6  Engl.  (Ark.)48i ;  Brown  (Md.)365;  Welch  v,  Wadswortb.  3oConn.' 

V,   Buzan,  24  Ind.  194;  Allen  v.  Silvers,  155T  Calder  v.  Bull,  3  Dall.  (U.  S.)  3S6; 

22  Ind.  491 ;  Lafayette  v.  Jenners,  10  Ind.  Wilkinson  v.  Leland,  2  Pet.  (U.  S  )  657; 

70;  Slate  V.  Cooper,  5  Blackf.  (Ind.)  258;  Terrett  v,   Taylor.  9  Cranch  (U.  S.).  43; 

Chicago,  etc.,  R.  Co.  v.  Smith,  62  111.  268;  Goshen  v,  Stonington.  4  Conn.  225;  Ben- . 

Morrison  v.  Springer,  15  Iowa,  304;  Blair  son  v.  New  York,  10  Barb.  (N.  Y.)  244; 

r.  Ridgley,  41  Mo.  63;  Scott  v.  Smart,  i  Bowman  v,  Middleion,  i   Bay  (S.  Car.). 

Mann.  (Mich.)  295;  People  v.  San  Fran-  252;  Ham  v,  McClaws^  i  Bay  (S.  Car.), 

Cisco,  etc.,  R.  Co.,  35  Cal.  60C:  Crowley  08;  Black  on  Constitutional  Prohibitioos, 

V,  State,  n  Oreg.  512;  Alexaixler  t^.  Pco-  §  177;  Baltimore  v.  State.  15  Md.  376. 

pie,  7  Colo.  155;   Cooley's  Const.  Lim.  Per  contra,  see  Cooley's  Const.  Lire. 

1^2  etseq.     Compart  Sadler  v.  Langham,  164,  where  it  is  said:  *-' Nor  can  a  court 

34  Ala.  311.  declare  a  statute   unconstitutional   and 

If  an  act  may  be  valid  or  not  according  void  solely  on  the  ground  of  unjust  and 

to  the  circumstances,  the  court  would  be  oppressive  provisions,   or  because  it  is 

bound  to  presume  that  such  circumstances  supposed  to  violate  the  natural,  social,  or 

existed  as  would  render  it  valid.     Talbot  political  rights  of  the  citizen,  unless  it 

V.  Hudson,  16  Gray  (Mass.),  417.  can  be  shown  that  such  injustice  is  pro- 

Construction  of  the  Statnto. — Whenever  hibited  or  such  rights  guaranteed  or  pro- 

an  act  of  the  legislature  can  be  so  con-  tected   by   the  constitution.'*    And    see 

strued  and  applied  as  to  avoid  conflict  People  v.  Gallagher.  4  Mich.  244;  People 

with  the  constitution  and  give  it  the  force  v.  Mahaney,  13  Mich.  481;  Flint  Plank 

of  law,  this  will  be  done  by  the  courts,  Road  Co.   v,    Woodhull,   2S   Mich.  99i 
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bare  question  of  legislative  power,  and  no  inquiry  is  permissible 
as  to  the  motives  operating  on  the  minds  of  the  legislators  in  vot- 
ing for  the  law.*  The  courts  will  take  judicial  notice  of  the  jour- 
nals of  the  legislative  houses;  and  if  it  should  appear  from  these 
records  that  any  act  did  not  receive  the  requisite  majority,  or  that 
in  respect  to  it  the  legislature  did  not  follow  any  requirement  of 
the  constitution,  or  that  in  any  other  respect  the  act  was  not  con- 
stitutionally adopted,  the  courts  may  act  upon  this  evidence  and 
adjudge  the  statute  void/^ 

While  the  courts  canno^  shun  the  discussion  of  constitutional 
questions  when  fairly  presented,  they  will  not  go  out  of  their  way 
to  find  such  topics ;  they  will  not  seek  to  draw  in  such  weighty 

Jewell  ».  Weed.  18  Minn.  272;  People  v,  Fag^an,  22  La.  Ann.  545;  Sunbury,  etc., 

Hayden,   50    N.  Y.   525;    Sharpless    v.  R.  Co.  v.  Cooper.  33  Pa.  St.  278;  Balti- 

Ma'vor  of  Philadelphia.  21  Pa.  St.  161;  more  v.   State,  15  Md.  376;  Johnson  v. 

Commonwealth  v.  McCloskey.  2  Rawle  Higgins.  3  Mete.    (Ky.)  566;  People   r. 

<Pa.).    374;  Bridgeport  v.    Railroad,    15  Draper.  15  K.  Y.  545;  ^4r/<ir/^McCardle, 

Conn.  4g7;  Louisville,  eic.    R.   Co.    v.  7  Wall.  (U.  S.)  514. 
Coanty  Court,  i  Sneed  (Tenn.),  687.  9.  Prescott  v,  Illinois,  etc.,  Canal,  19 

The  policy  of  the  constitution,  an  in-  III.  324;  People  v.  Commissioners.  54  N. 
fraction  of  which  will  justify  the  court  in  Y.  276;  People  v.  Mabaney,  13  Mich, 
declaring  a  statute  unconstituiibnal,  must  481;  Moody  v.  State,  48  Ala.  X15;  Opin- 
be  manifested  by  its  terms,  fixing  with  ion  of  the  Judges,  35  N.  H.  579;  Pang- 
precision  the  particular  rule,  and  not  be  born  v.  Young,  32  N.  J.  L  29;  Spangler 
gathered  by  general  inference  or  vague  v.  Jacoby,  14  III.  297:  Miller  v.  State,  3 
and  uncertain  speculation  as  to  the  un-  Ohio  St.  473;  Souihwark  Bank  v,  Com- 
expressed  meaning  of  the  framers.  Pat-  mbnwealth,  2  Pa.  St.  446;  McCuUoch  f/. 
lison  V.  Yuba.  13  Cal.  175.  State.    11    Ind.    430;  State   v.    Moffii,    5 

When  an  act  of  the  legislature  is  plain  Ohio,  358:  Turley  v.  Logan  Co.,  17  III. 

and  unambiguous,  and  is  free  from  objec-  151;  People  v.  Supervisors,  8  N.  Y.  317; 

tion  on  constitutional  grounds,  the  courts  Jones  v.  Hutchinson,  43  III.  721.     Com^ 

of  the  State  are  bound  to  apply  and  en-  pare  Sherman  v.  Story,  30  Cat.  253:  Kil- 

force  it.  notwithstanding  objections  to  its  gore  v,  Magee.  85  Pa.  St.  401;  Whited 

policy.  Leonard  v.  Wiseman,  31  Md.  201.  v,  Lewis,  25  La.  Ann.  568. 

Nor  are  the  courts  at  liberty  to  set        But  the  courts  cannot,  for  the  purpose 

aside  a  statute  mefely  because  it  is  ab-  of  impeaching  a  statute,  go  behind  the 

surd  or  unreasonable.  Flint  River  Steam-  legislative   records  to   inquire   into  the 

boat  Co.  V.  Foster,  sGa.  194.  Or  because  regularity  of  the  proceedings  in  passing 

it  is  an  unwise  enactment.     Merchants'  it.     People  if.  Devlin,  33  N.  Y.  269. 
Union  Co.  v.  Brown,   18   Repr.  (Iowa)        And  it  will  not  be  presumed,  from  the 

59T.  mere  silence  of  the  journals,  that  either 

iraatifloatioa  lfad«r  Polioa  Power. — Leg-  house  has  exceeded  its  authority,  or  dis- 
islaiive  powers,  the  exercise  of  which  can  regarded  a  constitutional  requirement  in 
only  be  justified  on  the  ground  of  the  the  passage  of  an  act,  unless  where  the 
police  power,  and  which  are  otherwise  constitution  requires  the  journals  to  show 
unconstitutional,  can  be  such  only  as  are  the  action  taken,  as,  for  instance,  where 
absolutely  requisite  for  the  safety,  com-  it  requires  the  yeas  and  nays  to  be  en- 
fort,  or  necessities  of  the  public,  and  tered.  Coo1ey*s  Const.  Lim.  135:  Miller 
which  the  framers  of  the  constitution,  as  v.  Sute,  3  Ohio  St.  475;  McCulIoch  v. 
men  of  ordinary  prudence,  cannot  be  State.  11  Ind.  424;  Supervisors  v.  People, 
supposed  to  have  intended  to  prohibit.  25  111.  181. 

despite  the  language  of  the  prohibition.        As  each  house  of  the  legislature  has 

People  tr.  Jackson  Co..  9  Mich.  285.  See  the  power  to  judge  of  the  election  and 

New  Orleans  Gas-Light  Co.  v.  Louisiana  qualifications  of  its  members,  the  court 

Light  and  Heat  Co..  I T5  U.  S. 650;  Black  cannot  go    behind    a    law  to  ascertain 

on    Constitutional    Prohibitions.   §    62;  whether  the  constitutional  vote  requisite 

Cooley's  Const.  Lim.  577.  to  give  it  immediate  effect  was  cast  by 

1.  Ex  parte  Newman.  9  Cal.  502;  members  legally  chosen.  People  v,  Ma- 
Wright  V,  Derfecs,  8  Ind.  298;  Sute  v.  haney,  13  Mich.  481. 
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matters  collaterally  nor  on  trivial  occasions.^  Many  courts  adopt 
the  rule  that  they  will  not  decide  a  legislative  act  to  be  unconsti- 
tutional by  a  majority  of  the  quorum  of  judges,  but  will  postpone 
the  argument  until  the  bench  is  full;  but  this  is  a  rule  of  propriety 
only,  not  of  constitutional  obligation.^  A  statute  will  not  be  de- 
clared unconstitutional  on  the  application  of  a  mere  volunteer  or 
person  whose  rights  it  does  not  specially  affect ;  this  will  only  be 
done  in  a  proper  case,  where  some  person  seeks  to  resist  the  opera- 
tion of  the  statute  and  calls  in  the  judicial  power  to  pronounce  it 
void  as  to  him,  his  property,  or  his  rights.^  The  fact  that  some 
provision  or  part  of  a  statute  is  unconstitutional  does  not  make 
the  remainder  so,  if  such  remainder  is  independent  of  and  separable 
from  the  void  part,  so  that  one  part  may  operate  without  the 
other.*    The  decision  of  that  court  which  is  the  final  interpreter 

1.  Hoover  v.  Wood,  9  Ind.  286;  State  2.  Cooley's  Const.  Lim.  i6x.  SeeBris- 

V.  Rich,  20  Mo.  393;  Ireland  v.  Turnpike  coe  v.  Bank,  8  Pet.  (U.  S.)  118. 

Co.,  19  Ohio  St.  373.  8.  Jones  v.    Blacky  48  Ala.  540;  Wil* 

The  court  will  not  decide  a  question  liamson  zk  Carlton,  51  Me.  449:  State  v. 

involving  the  constitutionality  of  an  act  Snow,  3  R.  I.  64:  Dejarnett  v.  Haynes, 

of  the   legislature,  although   it  may  be  23  Miss.  600;  Moore  v.  New  Orleans,  33 

legitimately  presented  by  the  record,  if  La.  Apn.  726:  People  v.  Brooklyn,  etc., 

the  record  presents  any  other  clear  ground  R.  Co.,  89  N.   Y.   75;  Cooley's  Const. 

on  which  its  judgment  may  be   based.  Lim.  163. 

Smith  V,  Speed,  50  Ala.  276;  Weimer  v,  A  party  pfbceeded  against  under  one 

Bunbury,  30  Mich.   201;  Ex  parte  Ran-  branch  of  a  criminal  statute  cannot  ob- 

dolph,  2  Brock.  (U.  S.  Cir.)447:  Frees  ject  to  the  unconstitutionality  of  another 

V,  Ford,  6  N.  Y.   177:  White  v.  Scott.  4  and  independent  part  of  the  statute.  State 

Barb.  (N.  Y:)  56;  Mobile  &  Ohio  R.  Co.  t/.  Snow,  3  R.  L  64. 

V.  Slate,  29  Ala.  573.  A  law  unconstitutional  only  because 

Nor  when  it  does  not  appear  by  the  impairing  the  obligation  of  'contracts  is 

record  that  the  decision  of  the  court  be-  not  necessarily  null  as  to  the  rights  of 

low  was  based  upon  that  question.  Hop-  persons  not  concerned  in  the  contracts 

son  V.  Murphy,  i  Tex.  314.  whose  obligations  are  so  impaired.  Moore 

The  courts  will  not  pass  upon  the  con-  v.  New  Orleans,  32  La.  Ann.  726;  New 

stitutionality  of  a  statute  upon  the  decision  Orleans  Nav.  Co.  v.  New  Orleans,  12  U. 

of  preliminary  motions  or  applications  Ann.  364. 

for  provisional  injunctions.     Lothrop  v.  The  objection  that  a  legislative  act  is 

Stedman,  42  Conn.  5S3;  Rensselaer, etc.,  unconstitutional    because    divesting  the 

R.  Co.  V.   Bennington,  etc.,  R.  Co.,  17  rights  of    remaindermen    against  their 

Repr.  (U.  S.  Cir.)  168;  Deering  v.  Rail-  will  cannot  be  urged  by  the  owner  of  the 

road,  31  Me.  172;  Havem^yer  v.  Inger-  particular  estate,  and  can  only  be  made 

soil,  12  Abb.  Pr.  N.  S.  (N.  Y.)  301.  on  behalf  of  the   remaindermen   them- 

The  constitutionality  of  a  law  upon  selves.     Sinclair  v,  Jackson,  8  Cow.  (N. 

which  an  indictment  is  based  cannot  be  Y.)  543. 

questioned    upon    an  application   for  a  Tax-payers,  citizens  of  a  State,  may 

habeas  corpus,     Parker  v.  State,  5  Tex.  maintain  a  suit  quia  timet  to  restrain  its 

A  pp.  579;  In  re  Brosnahan,  18  Fed.  Repr.  executive  officers  from  funding  the  public 

62.  indebtedness   under  an   act  unconstitu* 

The  court  will  not  consider  the  consti-  tional  and  void.     Lynn  v,  Polk,  8  l^a 

tutionality  of  a  statute  on  a  summary  (Tenn.),  121. 

motion  to  strike  out  part  of  a  complaint  Estoppel  to  Deny  Coxiititiiti<mallty.-'An 

as  irrelevant.     Brien  v.   Clay,  i   E.   D.  individual  has  no  right  to  complain  that 

Smith  (N.  Y.).  649.  a  law  is  unconstitutional  after  he  has  en- 

In    Burbank  v,   Williams,    Phill.   (N.  deavofed  to  take  the  benefit  of  it  to  the 

Car.)  37,  the  court  refused  to  review  the  injury  of  others.     Hansford  r.  Barbour, 

constitutionality  of  a  statute  which  had  3  J.  J.  Marsh.  (Kv.)  515;  Baroett  v.  Bar* 

been  repealed,  merely  for  the  purpose  of  hour,  I  Litt.  (Ky.)  396. 

determining  the  right  to  costs.  4.  Packet  Co.  v,  Keokuk,  9$  U.  S.  60; 
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Unity  V.  Burrage,  103  U.  S.  459;  Penni-  remains  enough  to  make  a  statute  corn- 
man's  Case,  103  U.  S.  717;  Presser  v.  pleie  in  itself,  capable  of  being  executed 
Illinois,  116  U.  S.  252;  Duer  v.  Small,  4  according  to  the  apparent  legislative  in- 
Blatch.  (U.  S.  Cir.)  263;  Fisher  v.  Mc-  tent,  and  independent  of  that  which  has 
Girr,  X  Gray  (Mass.),  i;  Commonwealth  been  annulled,  it  will  be  sustained.  State 
tf.  Clapp;  5  Gray  (Mass.),  97;  Common-  v.  Tuttle,  53  Wis.  45;  State  v.  Exnicios, 
wealth  V,  Hitchings.  $  Gray  (Mass.),  482;  33  La.  Ann.  253.  ^ 
State  V.  Wheeler.  25  Conn.  290;  State  v.  The  imposition  of  a  tax,  and  the  desig- 
Snow,  3  R.  I.  64;  People  v,  Kenney,  96  nation  of  collectors  thereof,  are  entirely 
N.  Y.  294;  Harris  v.  Niagara  Co.,  33  distinct  subject-matters^  and  an  illegality 
Hun  (N.  v.),  279;  Lea  v,  Burom,  83  Pa.  in  regard  to  the  latter  Will  not  necessarily 
St.  237;  Davis  V.  Sute,  7  Md.  151:  Slate  impeach  the  provisions  relating  to  the 
r.  Commissioners,  29  Md.  521 :  Gamble  tax.  People  v.  Lawrence,  36  Barb.  (N. 
p.  McCrady.  75  K.  Car.  509;  Robinson  Y.)  177.  See  Kennedy  v.  Railroad,  22 
V.  Bank  of  Darien,  18  Ga.  65:  Bucky  v.  Wis.  581. 

Willard.  16  Fla.  330;  Mobile  &  Ohio  R.  A  law  requiring  the  secretary  of  state 
Co.  V.  Sute,  29  Ala.  573;  South  &  North  to  furnish  topies  of  the  laws  to  certain 
Ala.  R.  Co.  V.  Morris,  65  Ala.  193;  newspapers  is  not  rendered  void  in  iota 
Campbell  v.  Union  Bank,  6  How.  (Miss.)  by  an  unconstitutional  provision  reducing 
625;  Williams  v,  Payson.  14  La.  Ann.  the  compensation  to  be  paid  to  the  secre- 
7:  Franklin  Co,  v.  Railroad,  12  Lea  tary  for  furnishing  such  copies  below 
(Tenn.),  521;  Tillman  v.  Cocke,  9  Baxt.  what  it  was  when  be  took  the  office.  State 
(Tenn.)  429;  Ely  v.  Thompson,  3  A.  K.  v,  Kelsey,  44  N.  J.  L.  i. 
Marsh.  (Ky.)  70;  Turner  v.  Woodson  Where  a  State,  by  the  terms  of  a  stat- 
Co.,  27  Kans.  314;  Morrison  v.  State,  40  ute,  has  a  lien  on  the  property  of  a  rail- 
Ark.  448;  Exchange  Bank  v.  Kinds,  3  road  company,  as  trustee  for  the  holders 
Ohio  St.  i;  McCulloch  v.  State,  11  Ind.  of  bonds  issued  by  the  State  in  aid  of 
424;  State  V.  Newton,  59  Ind.  173;  Nel-  such  company,  it  does  not  follow,  be- 
son  9.  People,  33  III.  390;  Santo  i^.  State,  cause  the  provisions  of  the  statute  in 
a  Clarke  (Iowa),  165;  State  v,  Clark,  54  respect  to  the  execution  and  exchange  of 
Mo.  17;  Rood  V,  McCargar,  49  Cal.  117;  the  bonds  are  unconstitutional,  that  the 
Ex  parte  Frazer,  54  Cal.  94;  Mills  v.  Sar-  statutory  Hen  is  void  also.  Florida  Cent, 
gent,  36  Cal.  379;  Robinson  v.  Bidwell,  R.  Co.  v.  Schulte.  103  U.  S.  ilg. 
22  Cal.  379;  Latbrop  v.  Mills,  19  Cal.  Stotnte  with  Single  Oljeet.— If  the  pur- 
513;  People  V,  Hiti,  7  Cal.  97;  Tripp  v.  pose  of  a  statute  is  to  accomplish  a  single 
Overocker,  7  Colo.  72:  People  v.  Jobs,  object  only,  and  some  of  its  provisions 
7  Colo.  47$;  State  tr.  Rosenstock,  11  Nev.  are  void,  the  whole  must  fall,  unless  suf- 
128.                                                             *  ficient  remains  to  effect  the  object  with- 

The  constitutional  and  the  unconstitu-  out  the  aid  of  the  invalid  portion.  People 

tional  provisions  may  even  be  contained  v.  Cooper,  83  III.  585;  Ex  parte  Towles, 

in  the  same  section  of  the  law,  and  yet  48  Tex.  413;  Santo  v.   State,  2  Clarke 

be  perfectly  distinct  and  separable,  so  (Iowa),  165. 

that  the  former  may  stand  though  the  But  a  clause  in  an  act  containing  an 

latter  fall:  the  question  is  whether  the  unconstitutional  provision  will  vitiate  the 

several  provisions  are  essentially  and  in-  whole  act,  if  it  enters  so  entirely  into  the 

separably  connected  in  substance.    Hag-  scope  and  design  of  the  law  that  it  would 

erstown  v.  Dechert,  32  Md.  369:  Com-  be  impossible  to  maintain  it  without  the 

mon wealth  v.  Hitchings,  5  Gray  (Mass.),  obnoxious  provision.     Reed  v.  Railroad, 

48s;  Robinson  v.  Bidwell.   22  CaP.  379;  33  Cat.  212;  Campau  «/.  Detroit,  14  Mich. 

Eells  V.  People,  4  Scam.  (III.)  512*.  State  276;  State  v.  Commissioners,  5  Ohio  St. 

V.   Easterbrook,    3    Nev.    173.     Compare  497. 

McCready    v.    Sexton,    29    Iowa,    356;  A  State  statute  taxed  telegraphic  mes- 

Christy  v.  Sacramento  Co.,  39  Cal.  3.  sages;  the  United  States  supreme  court 

Where  part  of  an  act  is  declared  un-  pronounced  the  statute,  so  far  as  inter- 
constitutional,  but  the  rest  is  independ-  state  and  governmental  messages  were 
cnt  and  can  stand  al9ne,  the  portion  so  concerned,  to  be  invalid;  the  cause  was 
declared  to  be  unconstitutional  is  as  if  it  remanded  to  the  Siate  courts,  ffeld,  that 
bad  never  been  passed,  and  the  portion  the  different  parts  of  the  act  were  so  in- 
declared  to  be  constitutional  must  remain  timately  connected  that  by  reason  of  such 
in  full  force  as  if  that  had  been  the  whole  invalidity  the  entire  statute  was  void. 
of  the  act  originally.  State  v.  Copeland,  Western  Union  Tel.  Co.  v.  State,  62  Tex. 
3  R.  I.  33.  630. 

Provisions  Xvst  bo   Iadopoadsiit.>-If,  LogisUtivo  Intent. — When  the  parts  of 

when  the  void  part  is  stricken  out,  there  a  sutute  are  so  mutually  dependent  and 
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of  a  constitution,  passing  upon  the  codstitutionality  of  a  particular 
statute,  is  binding  and  conclusive  upon  all  other  courts  until  re- 
versed.* 

An  unconstitutional  act  is  not  a  law ;  it  confers  no  rights,  it  im- 
poses no  duties,  it  affords  no  protection,  it  creates  no  office ;  it  is, 
in  legal  contemplation,  as  inoperative  as  though  it  had  never  been 
passed.*  When  a  statute  has  been  held  unconstitutional  by  the 
appellate  court, it  is  inoperative  while  such  decision  is  maintained; 
but  a  later  decision  sustaining  such  statute  gives  it  vitality  from 
the  time  of  its  enactment,  and  it  is  to  be  treated  as  having  been 
constitutional  from  the  beginning.^ 

{a)  Construction  and  Interpretation  of  Constitutions, — The  object 

of  construction  applied  to  the  constitution  is  to  give  effect  to  the 

§ 

connected,  as  conditions,  considerations,  425:  Poindexter  v.  Greenhow,  1x4  U.  S 

or  compensations  for  each  other,  as  to  270;  Strong  v,  Daniel.  5  Ind.  348. 

warrant  a  belief  that  the  legislature  in-  The  secession  ordinance  of  Louisiana, 

tended  them  as  a  whole,  and  that  if  all  being  a  tiullity,  had  no  eflfect  to  annul  a 

could  not  be  carried  into  effect  the  legis-  judgment  of  its  supreme  court  rendered 

lature  would  not  pass  the  residue  inde-  a  few  days  after  its  passage.    White  9. 

pendently,  then  if  some  parts  are  uncon-  Cannon,  6  Wall  (U.  S)  443. 

stitutional  and   void,  all   the  provisions  Frotaetioa  to  Oi&oen.— An  unconstito- 

which  are  thus  dependent,  conditional,  or  tional  law  can  afford  no  justification  to 

connected  must  fall  with  them.    Spraigue  an~  officer  acting  under  it.    Astrom  v, 

V,  Thompson,  iiS  U.  S.  90;  Warren  v.  Hammond,  3  McLean  (U.  S.  Cir.).  107; 

Mayor,  2  Gray  (Mass.),   84;  Slauson  v,  Poindexter  v.  Greenhow,  114  U.  S.  370, 

Racine,  13  Wis.  398;  State  v.  Dousman,  28S.      Compart  Commonwealih  v.  Mc- 

28   Wis.   541;  Hinze  v.  People,   92  111.  Combs.  56  Pa.  St.  436. 

406;  Ex  parte  Frazer,  54  Cal.  94;  Eck-  In  Sessums  v.  Bolts,  34  Tex.  335,  it 

hart  V,  State,  5  W.   Va.    515;  Cooley's  was  held  that  an  act  adjudged  by  (be 

Const.  Lim.  179.  courts  to    be  unconstitutional   has  ibe 

1.  Stare  Deoliis. — The  decisions  of  the  force  and  effect  of  law  prior  xo  such  de- 

supreme  court  of  the  United  States  upon  cision,  so  far  as  to  protect  officers  wbo 

the  construction  of  the  Federal  constitu-  obey  its  mandates, 

tion  or  the  laws  of  the  Union  are  con-  Although  an  act  be  tinconstitutional 

elusive  and  binding  upon  all  State  tribu-  and  void  it  will  yet  operate  as  an  estoppel 

nals.     Black  v.  Lusk,  69  111.  70;  Lebanon  upon  the  party  applying  for  and  accept- 

Bank  v.  Mangan,  28  Pa.  St.  452.  ing  it,  and  as  notice  to  third  persons. 

And  conversely,  the  judgment  of  the  Robinson  v.  Bank,  18  Ga.  65;  Ferguson 

highest  court  of  a  State,  that  a  statute  v.  Land  ram,  5  Bush  <Ky.).  230. 

has  been  enacted  in  accordance  with  the  Although  an  act  be  unconstitutional, 

requirements  of  the  Stale  constitution,  is  the  legislature  may.  by  a  subsequent  act, 

conclusive  upon  the  United  States  courts  direct  the  expenses    incurred   by  such 

and  will  not  be  reviewed  therein,  when  legislation  to  be  paid.    People  v.  Bradley, 

no  Federal  question  is  involved.  Atlantic  64  Barb.  (N.  Y.)  229. 

&  Gulf  R.  Co.  V,  Georgia.  98  U.  S.  359;  EfPeet  of  Bepeallng  Clanaa.— When  an 

Dundee  Mortgage  Co.  v,  Parrish,  24  Fed.  act    is    void    for    unconstitutionality,  a 

Repr.   197;  North   Bennington   Bank  v.  clause  repealling  all  acts  or  parts  of  acts 

Bennington,   16  Blatch.  (U.  S.  Cir.)  53.  inconsistent  with  it  repeals  nothing:  the 

See  Gelpcke  v,  Dubuque,  i  Wall.  (U.  S.)  former  law  remains  unaffected.   Campaa 

175.  V.   Detroit,  14  Mich.   276;  State  v.  U 

Where  a  statute  has  been  declared  con-  Crosse,  11  Wis.   51;  Tims  v.  State.  26 

stitutional,  an  inferior  court  is  bound  by  Ala.  165;  Shepardsdn  v.  Railroad.  6  Wis. 

the  judgment,  notwithstanding  new  rea-  605;  Sullivan  v,  Adams,  3  Gray  (Mass), 

sons  are  set  up  against  it.  The  presump-  476;  Devoy  v.  Mayor,  35  Barb.  (N.  Y) 

tion  of  law  is  that  all  the  existing  reasons  264;  Childs  v.  Shower.   18   Iowa,  26t. 

were^  considered  and    held  insufficient.  Compare  Meshmeier  v.  State,  ii  Ind.  482; 

Wheeler  v.  Rice,  4  Brewst.  (Pa.)  129;  Ely  z^.  Thompson,  3  A.  K.  Mar.  (Ky.)  70; 

Palmer  V.  Lawrence,  5  N.  Y.  389.  Harvey  t/.  Virginia.  18  Repr.(U.S.Cir.)S94* 

8.  Norton  v,  Shelby  Co.,  118  U.   S.  8.  Pierce  v.  Pierce,  46  Ind.  86. 
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intent  of  its  framers  and  the  people  in  adopting  it.  This  intent  is 
to  be  found  in  the  instrument  itself.  If  the  words  convey  a  defi- 
nite meaning  which  involves  no  absurdity  or  contradiction  with 
other  parts  of  the  instrument,  then  that  meaning  apparent  on  its 
face  is  to  be  adopted.^  When  a  constitutional  provision  has  re- 
ceived a  settled  judicial  construction,  and  is  afterwards  incorporated 
into  a  new  constitution,  or  into  the  constitution  of  another  State, 
it  must  be  presumed  to  have  been  adopted  with  a  knowledge  of 
that  interpretation,  and  the  courts  will  feel  bound  to  adhjsre  to 
it.^  When  the  language  of  a  provision  in  the  constitution  of  a 
State  is  of  doubtful  import,  the  condition  of  the  people  and  the 
history  of  the  instrument  itself  are  to  be  looked  to  in  determining 
the  meaning  of  the  clause  in  question.^    Constitutions  are  also  to 

1.  Hawkins  v.  Carroll  Co.,  50  Miss.  Md.  135;  WoIcoU  v.  Wt>ton,  7  Ind.  49; 

735;    Hills  V,  Chicago.  60  111.  86;  Com-  People  v.    Purdy,    2   Hill   (N.    Y.).  36; 

naonwealih   v.  Randall,   10  Phtla.  (Pa.)  Greencastle  Twp.  v.  Black,  5  Ind.  570; 

451;   People  V.    Potter,   47  N.    Y.  375;  Green  v.  Weller,  33  Miss.  650;    Cooley 

Beardstown  v.  Virginia,  76  111.  34.     See  Const  Lim.  57. 

Cooley  Const.  Lim.  55-57;  i  Story  on  the  Xzpsdi«iioy.~On  constitutional    ques- 

Const.  §  400;   Newell  v.  People.  7  N.  tions.  presenting  grave  doubts  oti  account 

Y.  97;  Den  v.  Rcid,  10  Pet.  (U.  S.)  524;  of  the  uncertainty  of  the  language  em- 

Bartlett  v.  Morris.  9   Port.*  (Ala.)  366;  ployed,   broad   considerations  of    expe- 

Leonard  v.  Wiseman,  31  Md.  204;    Mc-  diency  are  not  to  be  overlooked.     Balti- 

Adoo  V.  Benbow,  63  N.  Car.  464.  more  v.   State.    15   Md    376.     Compare 

It  has  been  suggested  that  in  constru-  Greencastle  v.  Black.  5  Ind.  557. 
log  a  clause  of  a  constitution,  if  a  literal  Confliet  to  b«  Avoided. — A  construction 
interpretation  of  the  language  involves  which  raises  a  conflict  between  parts  of 
any  absurdity,  contradiction,  injustice,  or  the  constitution  is  not  permissible  when,, 
extreme  hardship  the  courts  may  deviate  by  any  reasonable  construction,  the  parts 
a  little  from  the  received  sense  and  lit-  may  be  made  to  harmonize.  People  v, 
eral  meaning  of  the  words,  and  interpret  Wright,  6  Colo.  93.  But  when  the  con- 
the  instrument^  in  accordance  with  what  stitution  speaks  in  plain  language  in  ref- 
appears  to  have  been  the  intention  of  its  erence  to  a  particular  matter  the  courts 
framers.  Taylor  v.  Taylor,  10  Minn.  107.  have  no  right  to  place  a  different  mean- 
But  in  general  a  liberal  construction  of  iog  on  the  words  employed,  because  the 
statutes,  and  a  strict  construction  of  con-  literal  interpretation  may  happen  to  be 
stitutional  provisions,  is  a  safe  apd  rea-  inconsistent  with  other  parts  of  the  in- 
•onable  judicial  policy.  Wolcott  v.  Wig-  strument  in  relation  to  other  subjects, 
ton.  7  Ind.  44.  Cantwell  v.  Owens.  14  Md.  315. 

FopnlarXsaaiagFrtftrrtd. — The  words  8.  Atty.-Gen.  v.  Bninst,  3  Wis.  787; 

of  the  constitution   are  to  be  taken  in  Ex  f  arte  Roundtree,  51  Ala.  43;  People 

their  popular, natural, and  ordinary  mean-  v.  (Joleman,  4  Cal.  46;  Commonwealth 

ing  rather  than  in  any  technical  sense,  v.  Hartnett,  3  Gray  (Mass.),  450;  Hess 

unless  the  context  or  the  ytx'f  nature  of  v.  Pegg,  7  Nev.  23;  Leavenworth  Co.  v. 

the  subject  indicates  otherwise.    Gibbons  Miller.  7  Kans.  479:  Walker  v. Cincinnati, 

V,  Ogden,  9  Wheat.  (U.  S.)  188;  Green  tr.  3r  Ohio  St.  14;  Daily  v.  Swope,  47  Miss. 

Weller.  33  Miss.  678;  Settle  r.  Van  Enrea.  367;  Jenkins  r.  Ewm,  8  Heisk.  (Tenn.) 

49  N.  Y.  38x;  I  Story  on  the  Const.  §451;  456. 

Weill  V.  Kenfield,  54  Cal.  iii.  S.  Hamilton  v.  County  Court.  15  Mo. 

But  where  a  word  has  acquired  a  fixed  3;  Kennedy  v.  Gies.  35  Mich.  83;  People 

technical  meaning  in  legal  and  constitu-  v.    Fanchu,    50   N.  Y.    388;   Cronise   v. 

tional  history  it  is  to  be  understood  as  Cronise,  54  Pa.  St.  355. 

used  in  that  sense  in  a  written  constitu-  But  when  the  text  of  a  constitutional 

tion.     Cooley  Const.  Lim.    59;   i  Story  provision  is  not  ambiguous,  the.  courts,  io 

Const.  §  45).  giving  construction   thereto,  are   not  at 

WKola  to  b«  GoBfidartd. — In  the  inter-  liberty  to  search  for  its  meaning  beyond 

pretation  of  a  constitution  the  whole  in-  the  instrument  itself.  Che.vapeake  &  Ohio 

strument  must  be  examined  to  ascertain  R.  Co.  v.  Miller,  19  W.  Va.  408;  HamiU 

the  sense  in  which  the  words  in  particular  ton  v.  County  Court,'  15  Mo.  3.     See  Ex 

clauses  were  used.     Manly  v.  State,  7  parte  Jackson,  14  Blatcb.  (U.  S.  Cir.)  345. 
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be  construed  in  the  light  of  the  common  law,  and  of  the  fact  that 
its  rules  are  still  in  force.  Thus  the  familiar  rule  that  a  statute  in 
contravention  of  the  common  law  ought  not  to  be  extended  by 
construction  applies  with  equal  force  to  ^  constitutional  provision 
of  that  character.^  The  courts  do  not  feel  themselves  authorized, 
unless  in  very  extreme  cases,  to  regard  any  provision  of  the  con- 
stitution as  merely  directory  and  not  'mandatory.*  Where  the 
bill  of  rights  and  the  constitution  differ,  the  latter  is  to  be  taken 
as  the  established  limitation,  or  limited  adoption,  of  the  general 
principles  previously  declared.^  It  is  also  a  general  rule  that  when 
a  constitution  gives  a  general  power,  or  enjoins  a  duty,  it  also  gives, 
by  implication,  every  particular  power  necessary  for  the  exercise 
of  the  one  or  the  performance  of  the  other.*  A  constitutional 
enactment  should   be  construed   to  operate  prospectively  only, 

r 

Debates  of  Convontion. — The  debates  of  old  principles  against  abrogation  or  violap 

the  convention  that  framed  a  constitution  tion;  they  are  conservatory  instruments 

can  seldom  be  referred  to  by  the  pourts  rather    than    reformatory.      Weimer  9. 

{n  expounding  it.     See  Taylor  v.  Taylor,  Bunbury,  50  Mich.  201. 

10  Minn.  107;  Springfield  v,  Edwards,  84  While  the  amendments  to  the  United 

111.  626.  643;  Cooley  Const.  Lim.  66.  States  constitution   were    intended  pri- 

The  constitution   is  to  be  interpreted  marily  to  be  restrictive  upon  the  powers 

with  reference  to  the  previous  legislation  of  the  general  government  and  not  the 

of  the  Stale,   and   powers  always  pre-  State  legislatures,  yet  they  are  declaratory 

viously  exercised  by  the  legislature  re-  of  great  principles  of  civil  liberty  which 

main  to   them  unless  expressly  or  im-  can  be  infringed  neither  by  th^  ^fational 

plied iy  prohibited.  Baltimore  v.  State,  15  nor  the  State  governments.    Campbell  v, 

Md.  376.  State.  11  Ga.  353V 

As  to  contemporaneous  and  practical  4.  Field  v.  People,  2  Scam.  (111.)  79; 

construction,  see  Cooley  Const.  Lim.  67;  McCulloch  v.   Maryland,  4  Wheat.  (U. 

I  Story  on  the  Const,  chap.  v.  S.)   428  ;    United    States    9.    Fisher,  1 

1.  Brown  v,  Fifield,  4  Mich.  322.  Cranch  (U.   S.),   358 ;   i    Story  on  the 

A  constitutional  provision  declaring  in  Const.  §§430-435;  Cooley's  Const.  Lien, 

general   terms  the  adoption  of  the  Eng-  63. 

lish  common   law  should  be  deemed  to  But  this  rule  is  modified  by  another— 

adopt  the  common  law  only  so  far  as  it  that  where  the  means  for  the  exercise  of 

was  in  harmony  with  the  existing  institu-  a  granted  power  are  also  given  no  other 

tions,  and  as  its  principles  are  applicable  or  different  means  or  powers  can  be  inw 

to  the  state  of  the  country  and  the  condi-  plied,  either  on  account  of  convenience 

tions  of  society.     Such  a  provision  does  or  ojf  being  more  effectuaL     Field  v. 

not  oblige  the  courts  to  follow  the  Eng-  People,  2  Scam.  (111.)  79. 

lish  doctrine  of  ancient  lights.     Powell  In  a  clause  of.  a  constitution  granting 

V,  Sims.  5  W.  Va.  i.     See  Day  v.  State,  powers  the  word  **  necessary"  docs  not 

7  Gill  (Md.),  321.  always  mean  **  indispensable."  but  may 

Where,  in   the  constitution,  technical  often  be  construed  to  signify  a  grant  of 

terms  of  law  or  jurisprudence  are  used,  discretion.     Cotton  v.  Commissioners,  6 

which  are  common  to  our  law  and  the  Fla.  610. 

law  of  England,  if  there  is  a  difference  The  Federal  government  being  one  of 

of  signification  in  the  two  countries,  the  enumerated  powers,  the  constitutionality 

meaning  which  they  have  in  our  country  of  an  act  of  Congress  is  to  be  tested  bj 

is  to  be  preferred.  The  Huntress,  Davies,  the  grant  of  {K>wers  contained  in  the 

(U.  S.  Dist.)  82.  Federal  constitution;  but  the  State  gov- 

9.  People  V.  Lawrence,  36  Barb.  (N.  ernments  are   presumed  to  be  invested 

Y.)  177;  Cooley  Const.  Lim.  74-83.  with  general  powers  of  legislation,  and 

S.  Baltimore    v.   State,   15   Md.    376.  therefore,  in  determining  whMher  an  act 

Compare  In  re  Dorsey,   7   Port.   (Ala.)  of  a  State  legislature  is  in  violation  of  its 

293.  constitution,  the  inquiry  is  directed  to  the 

The  bills  of  rights  in  the  American  limitations  imposed  on  the  legislature  by 

constitutions  have  not  been  drafted  for  the  terms  of  the  constitution.    In  re  Ma- 

the  introduction  of  new  law,  but  to  secure  bry,  5  Tex.  App.  93;  Logan  v.  Slate,  5 
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unless  the  language  employed  manifests  a  clear  intention  to  give 
it  a  retrospective  effect.^  The  principle  of  stare  decisis  applies 
with  especial  force  to  the  interpretation  of  constitutions.*^ 

4.  Separate  Proyincei  of  Bepartmente  of  Ooyernment— One  of  the 
most  important  features  of  American  constitutional  law  is  the  care 
which  has  been  taken  to  separate  the  legislative,  judicial,  and  ex- 
ecutive functions.  The  different  classes  of  power  have  been  ap- 
portioned to  different  departments,  and  as  all  derive  their  authority 
from  the  same  instrument,  there  is  an  implie'd  exclusion  of  each 
department  from  exercising  the  functions  conferred  upon  tne 
others.'  But  it  is  impracticable^(and  was  not  intended)  that  the 
separation  of  powers  should  be  absolute  and  complete  in  all  de- 
tails.* 

{a)  Encroachments  of  Legislative  on  Judicial, — The  distinction 
between  legislative  and  judicial  action  is  that  the  former  establishes 
a  rule  which  regulates  matters  and  transactions  occurring  after  its 
passage,  the  latter  determines,  rights  and  obligations  concerning 
matters  and  transactions  which  already  exist  or  which  have  tran- 
spired prior  to  the  exercise  of  tlie  judicial  power.*  An  act  of  the 
legislature  which  undertakes  to  determine  questions  of  fact  and 
law,  affecting  the  rights  of  persons  or  property,  is  judicial  in  its 

Tex.  App.  306.  See  infra^  §  6  of  this  States  on  all  questions  involving  the  con- 
title,  striiction  of   the   Federal    constitution. 

1    See  AUbyert'.  State,  10  Ohio  St.  588;  Newmarket  Bank  v.   Butler,  45  N.  H. 

Sute  V.  Barbee,  3  Ind.  258:   Sute  v.  236;  Smoot  v.  Lafferty,  2  Gilm.  (III.)38i; 

Thompson,  2  Kans.  432:  Slack  v.  Rail-  Bank  of  U.  S.  v.  Norton,  3  A.  K.  Marsh* 

road.  13  B.  Mon.  (Ky^)  i;  State  v.  Macon  (Ky.)423:  Black  v,  Lusk,  69  III.  70;  Leb- 

County   Court,  '41    Mo.   453;  Cooley's  anon  Bank  v.  Mangan.  28  Pa.  St.  452. 

Const.    Lim.  62;  Black  on  Const.  Pro-  Compart  Padleford  t/.  Mayor,  14  Ga.  438. 

hibitions,   §   181.       Compare    Matter  of  The  Federal  courts  follow  the  decisions 

Oliver  Lee  &  Co.*s  Bank.  21  N.  Y.  9.  of  the  highest  court  of  a  State  in  constru- 

8.  When  the  meaning  of  the  constita-  ing  the  constitution  and  laws  of  the  State, 

tion  00  a  doubtful  question  has  been  unless  they  conflict  with  or  impair  the 

once  carefully  considered  and  judiciously  eflkacy  of  some  principle  of  the  Federal 

decided,  every   reason   is  in  favor  of  a  constitution  or  of  a  Federal  statute,  or  a 

steady  adherence  to  the  authoritative  in-  rule  of  commercial  or  general  law.     Nor- 

terpreiation;    and    especially   so  where  ton  v.  Shelbv  Co..  118  U.  S.  425. 

the  question  is  not  simply  as  to  the  con-  S.  Cooley  s  Const.  Lim.  87;  i  Story  on 

stitutionality  of  the  law,  but  involves  the  the  Const,  gg  518-525;   Federalist,  No. 

validity  of  contracu  and  the  rights  of  in-  47;  Montesquieu.  Esptit  des  IMs,  b.  1 1, 

nocent  parties,  and  in  which  the  law  is  c.  6;    i  Bl.  Comm.  146.     See  an  article 

only  one  of  the  elements.    Maddox  v,  "Are  the  Departments  of  Government 

Graham,  9  Met.  (Ky.)  56.    See  Seale  v.  Independent  r    in   Am.    Law    Review, 

Mitchell,  5  Cal.  401;  Grubbs  v.  State,  24  March,  1887. 

Ind.  295.  4.  Story  on  the  Const,  g  525;  Balti- 

A  construction  placed  upon  a  section  more  v.  Sute,  15  Md.  376. 
of  the  constitution  prescribing  the  mode  6.  n  Smith  v,  Strother.  21  Repr.  (Cal.) 
of  amending  laws  is  not  a  rule  of  prop-  106;  Merrill  v,  Sherburne,  i  N.  H.  204; 
erty  within  the  principle  that  the  supreme  Bates  v,  Kimball,  2  Chip.  (Vt.)  77;  New- 
court  ought  not  to  overrule  former  deci-  land  v.  Marsh,  19  III.  382. 
sioos  which  constitute  a  rule  of  property,  .  Nothing  in  the  constitution  of  the 
but  only  a  rule  of  legislation.  Green-  United  States  forbids  the  legislature  of  a 
castle  Turnpike  Co.  v.  State,  28  Ind.  State  to  exercise  judicial  functions.  Sat- 
382.  terlee  v.  Maithewson.  2  Pet.  (U.  S.)4X3. 

StaU  and  Tsdtral  CovrU.— State  courts  Under  the  colonial  charter  of  Connect!- 

are  bound  to  conform  their  decisions  to  cut.  the   legislature  were  not  restrained 

those  of  the  supreme  court  of  the  United  from  exercising  judicial  power,  and  were 
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character,  and  is  therefore  not  a  rightful  subject  of  legislation.^  The 
legislature  has  no  constitutional  power  to  control  the  action  of  the 
courts  by  revising,  annulling,  or  attempting  to  regulate  their  judg^ 
ments,  or  interfere  with  the  adjudications  they  have  duly  and  for- 
mally reached/^     Declaratory  laws,  as  such,  are  unconstitutional 

accastomed   to  grant  appeals  and  new  Supreme  Court,   In   re   Dorr,  3  R.  I. 

trials.     Calder  v.  Bull,  a  Root  (Conn.),  299. 

350.                                  ,  A  private  act  of  the  legislature  provid- 

1.  Ponder  v.  Graham,  4  Fla.  83.  ing  that  a  decision  of  the  supreme  court, 

An  act  of  the  legislature  directing  the  quashing  an  order  for  the  removal  of  a 

levy  of  a  tax  and  payment  out  of  it  of,  pauper,  shall  not  be  conclusive  as  to  ihe 

specified  demands  of  public  creditors  is  question  of  settlement,  which  act  was 

not  in  the  nature  of  judicial  action,  as  passed  under  the  erroneous  idea  thai 

involving  a  decision  in  favor  of  the  valid-  such  decision  would  otherwise  be  coocia- 

ity  of  the  demands,  and  being  therefore  sive,  is  not  unconstitutional  but  merely 

beyond  the  power  of  the  legislature,  but  supererogatory.  West  Buffalo  v.  Walker, 

is  m  the  nature  of  an  admission  of  liabil-  8  Pa.  St.  177. 

iiy  and  tender  of  a  mode  of  payment  by  An  act  providing  for  a  graduated  de- 

the  executive    power    representing    the  duction  from  the  term  of  imprisonroeot 

garty  indebted  (the  public),  and  is  valid,  for  whicli  the  prisoner  is  sentenced  to  ihe 

IcLaughlin  v.  Commissioners,  7  S.  Car.  State  penitentiary,  as  a  reward  for  good 

375;    Greene's    Estate,  4   Md.   Ch.  349;  conduct,  is  an  interference  with  the  judg- 

People  V.  San  Francisco,  ii  Cal.  206.  ment  of  the  court  sentencing  the  criminal, 

Where  the  power  oi  the  State  to  alter,  and    therefore    unconstitutional.    Com- 

amend,  or  revoke  the  charter  of  a  private  monwcalth  v,  Halloway,  42  Pa.  St.  446. 

corporation   is  made  to  depend  on  the  See  State  v,  Fleming,  7  Humph.  (Teon.) 

happening  of  some  event,  such  as  non-  152. 

user  or  abuse  of  its  privileges,  the  deter-  Lsgiilatnre  Cannot  Grant  Vsw  Trial— 
mination  of  the  question,  whether  the  The  legislature  does  not  possess  tbe  coo- 
circumstances  of  the  particular  case  are  stitutional  power  to  grant  a  new  trial  io 
such  as  to  render  legitimate  the  exercise  an  action  already  determined  in  a  court 
of  this  power,  belongs  in  the  first  instance  of  law.  Young  v,  Sti^te  Bank,  4  Ind. 
to  the  legislature,  and  not  to  the  courts.  301;  Merrill  v.  Sherburne,  i  K.  H.  199; 
Erie  9l  Northeast  R.  Co.  v,  Casey,  26  Pa.  Lewis  v.  Webb,  3.  Me.  326;  Dunham  v, 
St.  302;  Miners'  Bank  v.  United  States,  Lewiston.  4  Me.  140^  Bates  v.  Kimball, 
I  Greene  (Iowa),  553;  Lothrop  v.  Sted-  2  Chip.  (Vt.)  77;  Staniford  v,  Barry,  i 
man,  42 Conn.  583;  McLaren  v.  Penning-  Aik.  (Vt.)  3T4;  De  Chastellux  v.  Fair- 
ton.  I  Paige  (N.  Y.).  102;  Crease  v.  Bab-  child,  15  Pa.  St.  |8;  Taylor  v.  Place.  4 
cock,  23  Pick.  (Mass.)  344:  Black  on  R.  L  324;  Miller  v.  State,  8  Gill  (Md.), 
Const.  Prohibitions,  §  38.  Compare  YXvax  145;  Weaver  v.  Lapsley,  43  Ala.  224; 
Plank  Road  Co.  v,  Woodhull,  25  Mich.  Lanier  v.  Gallatas,  13  La.  Ano.^  I75f 
99:  State  V.  Noyes,  47  Me.  189;  Canal  Beebe  v.  State,  6  Ind.  515;  Davis  v.  Me- 
Co.  V,  Railroad  Co.,  4  Gill  &  J.  (Md.)  nasha,  21  Wis.  491:  Cooley  Const.  Lim. 
122;  Regents  v,  William^,  9  Gill  &  J.  95;  Black  on  Const.  Prohibitions,  §  197- 
(Md.)  365;  Allen  v,  Buchanan,  9  Phila.  Kor  AppeaL — The  legislature  has  no 
(Pa.)  283;  Cooley  Const.  Lim.  106.  constitutional  power  to  grant  to  a  party 

The  legislature  does  not  exercise  judi-  litigant  a  right  to  an  appeal  or  writ  of  er- 

cial    power    in    declaring    what    causes  ror,  in  cases  where  no  such  right  existed 

'*  shall "  entitle  a  party  to  transfer  a  case .  when  judgment  was  pronouncol  or  where 

from  one  court  to  another  of  co-ordinate  the   right  has  been  definitely  forfeited, 

jurisdiction,  if  it  leaves  the  ascertaininent  McCabe   v.    Emerson,    18  Pa.  St  in; 

of  such  cause  for  judicial  determination.  Lewis  v.  Webb,  3  Me.  326;  Hill  v.  Sao- 

Ex parte  Mickey,  52  Ala.  228.  derland,  3  Vt.  506;  Burch  v.  Newberry, 

The  authority  conferred  on  the  Senate  10  N.Y.  374;  Prout  v.  Berry,  2Glll(Md.), 

to  try  contested  elections  is  not"  judicial  147;  Miller  v.  State,  8   Gill  (Md.).  MS- 

power'*  within  the  constitutional  require-  Compare  Converse  v.  B|irrows,  2  Minn, 

ment  that  the  judicial  power  of  the  State  229;  Wheeler's  Appeal,  45  Conn.  306. 

shall  be  vested  in  the  courts.    State  v.  Butastatute  which  takes  away  the  right 

Harmon,  31  Ohio  St.  250.  to  a  future  appeal  in  an  action  pending 

%.  Northern  v,  Barnes,  2  Lea  (Tenn.),  and  undetermined  when  the  statute  takes 

603;   Mayor  v.  Horn.  26  Md.  194;  Ex  efifect,  is   not  unconstitutional.    Grovcr 

farU  Low,  24  W.  Va.  620;  Opinion  of  the  v.  Coon,  i  N.Y.  536;  Ex  parte  McCifdle, 
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It  is  well  settled  that  an  act  of  the  legislature  declaring  the  inter- 
pretation  to  be  placed  on  a  previous  statute  is  not  obligatory  upon 
the  courts  with  respect  to  the  application  of  the  first  statute  to 

transactions  which  occurred,  or  rights  of  action  which  accrued 
prior  to  the  second.*  It  is  constitutional  for  the  legislature  to 
authorize  a  guardian  or  other  trustee  to  sell  the  real  estate  of  his 
ward  under  the  direction  of  the  courts,  such  not  being  a  judicial 
act.^     Unless  the  State  constitution  forbids,  the  granting  of  di- 

7  Wall.  (U.  S.)  506;   Baltimore  &   Poto-  165;    Cooley    Const.    Ltm.    93^    Black 

mac  R.  Co.  v.  Grant,  98  U.  S.  398.  Const.    Prohibitions,   ^     194.     Compare 

An  act  of  the  legislature  directing  the  Baker  v,  Hemdon.  17  ua.  56S. 
attomey^general  to  apply  for  a  rehearing  But  a  statute  construing  and  expound- 
in  a  suit  to  which  certain  public  officers  ing  a  prior  act  may  be  valid  so  far  as  it 
are  parties,  in  whose  hands  the  legisla*  relates  only  to  future  transactions.  Stcb- 
ture  has  placed  certain  trusts,  is  not  an  bin^  v.  Pueblo  Co.,  2  McCrary  (U.  S. 
encroachment  upon  the  judicial  power.  Cir.),  196;  Cambridge  v.  Boston,  130 
Trustees  v.  Bailey.  10  Fla.  238.  Mass.  357.    Compare  Dash  v.  Van  Kleeck, 

Opraing  Judgmaats. — A  sutute  autho-  7  Johns.  (N.Y.)  498. 

rising  or  directing  the  opening  of  judg-  The  construction  of  statutes  being  ex- 

ments  rendered  since  a  certain  anterior  dusively  a  judicial  power,  the  attempt  of 

date  impairs  vested  rights  and  infringes  a  legislature  to  exercise  such  a  power,  by 

00  the  judicial  department  of  the  govern-  adding  as  a  proviso  to  a  law  that  **  noth- 

ment.     Ratcliff  v.  Anderson,  31   Gratt.  ing  in  this  act  shall  be  construed  con- 

(Va.)  103;  Stewart  v.  Davidson,  10  Sm.  trary  to  the  provisions  of  the  constitu- 

&  Mar.  (Miss.)  351;  Taylor  v.  Place,  4  tion,"  is  an  unconstitutional  assumption 

R.  I.  324.     Compart  Braddee  v.  Brown-  of  the  functions  of  the  judiciary.  Ex  parti 

field,  2  W.  &  S.  (Pa.)  271.  Blanchard,  9  Nev.  loi. 

lUaMdTiiig  Iigimfltions. — Where  a  court  It  is  not  within   the  profrince  of  the 

of  competent  jurisdiction  had  enjoined  legislature  to  prescribe  what  instructions 

the  collection  of  certain  gravel-road  as-  a  court  shall  give  in  a  murder  case,  un- 

sessments,  held,  that  it  was  not  compe-  less  the  legislature  has  first  embodied 

tent  for  the  legislature  to  authorize  the  such  instructions  in  an  act  as  the  law  of 

collection  of  said  assessments.    Searcy  v.  the  land.      State  «/.  Hopper,  71  Mo.  425. 

Patriot  Turnpike  Co.,  79  Ind.  ^74.  8.  Mason  v.  Wait,  4  Scam.  (111.)  127; 

An  act  which  prescribes  that  no  in-  Rice  v,  Parkman,  16  Mass.  328;  Cochran 

junction  shall  be  issued  against  the  com-  v.  Van  Surlay,  20  Wend.  373:  Carroll  v. 

mtssioners  of  certain  public  works  is  in-  Olmstead,  16  Ohio,  251;    Wilkinson   v. 

valid.     Guy  v.  Hermance,  5  Cal.  73.  Leland,  2  Pet.  (U.  S.)  660;  Watkins  v. 

BbIm  of  Plaadlng. — ^The  legislature,  in  Holman,  16  Pet.  (U.  S.)  25,  60.    Compart 

undertaking    to    regulate    the    rules    of  Jones  v.  Perry,  10  Yerg.  (Tenn.)  59. 

pleading,  does  not  usurp  judicial  func-  *' If  the  party  standing  in  the  position 

tions.     Whiting    v,  Townsend,  57  Cal.  of  trustee  applies  for  permission  to  make 

515.  the  sale,  for  a  purpose  apparently  for  the 

The  appointment  of  a  receiver  by  the  interest  of  the  cestui  que  trusty  and  there 

legislature,  to  settle  the  affairs  of  an  in-  are  no  adverse  interests  to  be  considered 

solvent  bank,  is  not  a  judicial  act.    Carey  and    adjudicated,    the  case    is  not  one 

V.  Giles,  9  Ga.  253.  which  requires  judicial  action,  but  it   is 

1.  Union  Iron  Co.    v.  Pierce,  4  Biss.  optional  vyith  the  legislature  to  grant  the 

(U.  S.  Cir.)  327;    Kelsey  v.  Kendall,  48  relief  by  statute,  or  to  refer  the  case  to 

Vt.  24;  Greenough  v.  Greenough,  11  Pa.  the  courts  for  consideration,  according 

St   494;   West    Branch    Boom    Co.    v,  as  the  one  course  or  the  other,  on  con-* 

Dodge,  31  Pa.  St.  285;  Reiser  v.  Saving  siderations  of  policy,  may  seem    desir- 

Ajisn.,  39  Pa.  Sl  137;  Haley  v.  Philadel-  abls."    Cooley  Const.  Lim.  98. 

phia,  68  Pa.  St.  45;   Deauindre  v,  Wil-  But  the  legislature  cannot  authorize  a 

liams,  31  Ind.  444;   McManning  v.  Fac«  person  who  does  not  occupy  a  fiduciary 

rar,  46  Mo.  376;  Lincoln  Building  Assn.  relation  to  the  owner  to  make  sale  of  real 

V,  Graham,  7  Nebr.  173;  Gorman  v.  Sink-  estate,  to  satisfy  demands  which  he  as-i 

ing  Fund  Commissioners,  9  Va.  L.  Journ.  serts,  but  which  are  ^ot  judicially  deter- 

657;  Powell  V,  State,  16  Tex.  App.  345;  mined.     Lane  v.  Dorman.  3  Scam.  (III.) 

Governor  v.  Porter,   5  Humph.  (Tenn.)  242;  Cash,  Appellant,  6  Mich.  193;  Rozier 
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vorces  by  the  legislature  is  not  such  an  exercise  of  judicial  author- 
ity as  will  render  them  invalid.^ 

'{p)  Encroachments  of  Judicial  on  Legislative, — The  courts  cannot 
assume  the  settlement  of  such  questions  as  belong  properly  to  the 
political  or  legislative  department/-*  The  correctness  or  incorrect- 
ness of  a  legislative  opinion  whereon  an  act  is  founded  is  not  a 
question  within  the  province  of  the  court  to  determine;  they 
must  assume  the  fact  to  be  as  the  legislature  states  or  assumes  it.' 
But  if  the  judiciary  cannot  assume  legislative  or  political  functions, 
it  is  equally  true  that  the  law-making  body  cannot  impose  legis- 
lative powers  or  duties  upon  them.*  Courts  of  justice,  which  act 
only  upon  and  under  the  law,  cannot  give  vitality  to  laws  which 
have  become  by  paramount  authority  inoperative  and  void.* 

v>  Fagan,  46  III.  404;  Cpoley  Const.  Lim.  zance.      Georgia    v.    Stanton,   6  Wall. 

104.  (U.  S.)  50. 

1.  X  Bishop  on  Mar.  &  Div.  §§  680-  The  legislature  alone  has  the  power  to 
686;  Cooley  Const.  Lim.  109  et  seq,;  determine  whether  an  emergency  has 
Starr  v.  Pease,  8  Conn.  541;  Crane  v.  arisen  requiring  the  creation  of  a  debt, 
Meginnis,  i  Gill  &  J.  (Md.)  463;  Maguire  in  case  of  war,  to  repel  invasion,  or  to 
V.  Maguire,  7  Dana  (Ky.),  181;  Hull  v,  suppress  insurrection.  People  v.  Pa- 
Hull,  2  Strob.  Eq.  (S.  Car.)  174;  West  v,  .cbeco,  27  Cal.  175;  Franklin  v.  Board 
West,  2  Mass.  223;  Townsend  v.  Griffin,  of  Examiners,  23  Cal.  173. 
4  Harr.  (D<rl.)  440;  Holmes  v.  Holmes,  4  The  courts  have  no  authority  to  deter- 
Barb.  (N.  Y.)  295;  Levins  v.  Sleator,  2  mine  whether  peace  or  war  exists.  Unit- 
Greene  (Iowa),  604;  Cabell  v,  Cabell,  i  ed  States  v.  Packages,  11  Am.  L  Reg. 
Met.  (Ky.)  319.     Compare  Ponder  v.  Gra-  419. 

ham,  4  Fla.  23;  Wright  v.  Wright,  2  Md.  Nor  whether  a  foreign  country  has  be- 

429;  State  V.  Fry,  4  Mo.  120.  come  an  independent  state.     Kennett  v. 

8.  The  question,  which  of  two  opposing  Chambers,  14  How.  (U.  S.)  38;  Gelston 
governments,  each  claiming  to  be  the  v,  Hoyt,  3  Wall.  (U.  S.)  246;  Rose  v. 
rightful  government  of  the  State,  is  the  Himely,  4  Cranch  (U.  S.).  241. 
legitimate  power,  is  not  a  question  to  be  Nor  can  they  pass  upon  the  right  of 
decided  by  the  judicial  tribunals,  but  is  to  Indians  to  be  recognized  as  a  tribe.  Kan- 
be  determined  by  the  polUical  department,  sas  Indians,  5  Wall.  (U.  S.)  737:  United 
Luther  v.  Borden,  7  How.  (U.  S.)  I.  States  v,  Holliday,  3  Wall.  (U.  S  )407. 

A  bill  was  filed  by  the  State  of  Georgia  When  a  legislative  grant  of  a  bridge  or 

against  the  secretary  of  war,  the  general  ferry  franchise  is  made  on  the  ground  of 

of  the  army,  and  the  commander  of  the  public  convenience,  the  correctness  of  the 

third  military  district  to   restrain   them  decision  concerning  the  existence  of  such 

from    executing    the     "  Reconstruction  public  convenience  cannot  be  reviewed 

Acts**  of  March  2  and  March  23,  1867,  on  by  the  courts,  this  being  a  matter  of 

the  ground   that  such  execution  would  political  regulation,  not  of  judicial  ascer- 

annul  and  abolish  the  existing  State  gov-  tainment     Fall  r.  Sutter,  21  Cal.  237. 

ernment  of  Georgia  and  establish  another  See  People  v.  Kelly,  5  Abb.  New  Gas. 

and  different  one  in  its  place.     The  bill  (N.  Y.)  383. 

also  alleged  the  ownership  by  Georgia  of  But  the  eligibility  of  the  person  elected 

certain  real  and   personal  property,  in-  to  the  office  of  lieutenant-governor  is  not 

eluding  the  State  capitol  and  ^executive  such  a  political  question  that  it  is  not 

mansion,  and  that  the  execution  of  th^  within   the    jurisdiction    of    the   courts, 

acts  would  deprive  the  plainti^  of  the  State  v,  Gleason,  12  Fla.  190. 

possession  and  enjoyment  of  its  property.  8.  People  v,  Lawrence,  36  Barb.  (N. 

Held^  that  the  rights  thus  sought  to  be  Y.)  177.     See  United  Slates  o.  Williains, 

protected  being  rights  of  sovereignty,  of  5  McLean  (U.  S.  Cir.),  133. 

political  jurisdiction,  of  government,  of  4.  Hardenburgh  v.  Kidd,  10  Cal.  vyi\ 

corporate  existence  as  a  State,  with  its  Tillman  v.  Cocke,  9  Baxt.  (Tenn.)  4^' 

constitutional  powers  and  privileges,  the  Smith  v.  Strother,  21  Repr.  (Cal.)  xo6; 

questions  presented  were  political  ques-  McLean  Co.  v.  Bank,  81  Ky.  254.    See 

tions  merely,  belonging  to  the  two  great  Speed  v,  Crawford.  3  Mete.  (Ky.)  207, 

political  departments  of  the  government,  6.  Austin  v.  Sandel.  19  La.  Ann.  309. 

and  not  the  subject  of   judicial   cogni-  See  State  v.  Hardy,  7  Neb.  377. 
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(r)  Encroachments  on  Executive  Department. — Such  powers  as 
are  specially  conferred  by  the  constitution  upon  the  executive  de- 
partment, or  upon  any  designated  officer,  the  legislature  cannot 
require  or  authorize  to  be  performed  by  any  other  officer  or  author- 
ity, and  from  those  duties  which  the  constitution  requires  of  him 
he  cannot  be  excused  by  law.*  Where  the  constitution  confers  the 
power  of  appointing  to  office  upon  the  executive  department, 
appointments  cannot  be  made  by  legislative  enactment.*-*     It    is 

1.  Cooley's  Const.  Lira.  1x5;  Attorney-  pie  v.  Hatch,  33  111.  9;  People  ».  Yates. 

General  v.  Brown,  i  Wis.  522.  40  III.  126;  Bartley  v.  Governor,  39  Mo. 

The  supreme  court  of  a  State,  without  388;  In  re  Woodson,  58  Mo.  369;  People 

assuming  to  direct  the  executive  in  the  v.  Governor.  29  Mich.  320;  s.  c,  18  Am. 

discharge  of  his  functions,  nor  any  con-  Rep.  89;  Chamberlain  v,  Sibley,  4  Minn. 

trol  in  such  discharge,  has  yet  such  juris-  309;  County  Treasurer  v.  Dike.  20  Minn. 

diction  over  the  inhabiunts  of  the  State  363;  Stale  v.   Whitcomb.   28  Minn.  50; 

that  it  will  prevent  any  one  of  them  from  Middleton  v.  Low,  30  Cat.  596;  Harpen- 

usurping  the  functions  or  intruding  into  ding  v.  Haight,  39  Cal.  189;  s.  c,  2  Am. 

the  office  of  the  executive,  and  punish  Rep.  432;  Chumasero  v.  Pous.  2  Mont, 

such  usurpation.     Attorney-General  v,  242;   High  on  Extr.  Leg.  Rem.  §  118; 

Barstow.  4  Wis.  567.  Moses  on  Mandamus.  80. 

Xiniaterial  Duties. — Where  a  duty  is  In  several  of  the  States  it  is  held  that 
devolved  upon  the  chief  executive  of  the  mandamus  will  lie  against  the  governor 
State,  rather  than  upon  an  inferior  officer,  to  compel  the  performance  of  acts  falling 
it  will  be  presumed  to  have  been  done  within  the  scope  of  his  duties,  which  are 
bccausehissuperior  judgment,  discretion,  not  political  or  executive  in  their  nature, 
and  sense  of  responsibility  were  confided  but  merely  ministerial,  and  which  do  not 
in  for  a  more  accurate,  faithful,  and  dis-  rest  in  his  discretion,  but  in  simple  obe- 
creel  performance  than  could  be  relied  dience  to  the  mandates  of  positive  law. 
upon  if  the  duty  were  put  upon  an  officer  In  such  case  he  is  regarded  as  merely 
chosen  for  inferior  duties;  and  such  a  the  ministerial  agent  of  the  law.  Mar- 
duty  can  seldom  be  considered  as  purely  bury  v,  Madison,  i  Cranch  (U.  S.),  137; 
ministerial.  People  v.  Governor,  29  Board  of  Liquidation  v,  McComb.  92  U. 
Mich.  320.  S.  531;  Magruder  v.  Swan,  25  Md.  2x2; 

Mandamua  to  Qoremor. — The  chief  ex-  Groome  v,  Gwinn,  43  Md.  572;  Catien  r. 

ecutive  officer  of  a  State,  in  the  exercise  Ellis,  7  Jones  (N.  Car.).  545;  Tennessee, 

of  those  political  or  executive  powers  or  etc.,  R.  v.  Moore,  36  Ala.  380;  State  v. 

functions  which  are  confided  to  his  dis-  Moffit,  5  Ohio.  362:  Sute  v.  Chase,  5 

cretion  by  the   constitution,  is  entirely  Ohio  St.  528;  Chamberlain  v.  Sibley,  4 

independent  of  the  supervision  of  the  Minn.  312;   Middleton  v.  Low,  30  Cal. 

judiciary;  and  the  latter  cannot  use  its  596;  Har pending  v.  Haight,  39  Cut.  189; 

process  either  to  enjoin  or  prohibit  the  Chumasero  v.  Potts,  2  Mont.  242. 
performance  of  such  executive  acts  or  to        But  in  other  States  the  view  obtains 

regulate  the  tnanner  of  their  exercise,  that  mandamus  will  not  lie  against  the 

Com.  V.  Dennison,  24  How.  (U.  S.)  66;  governor  in  any  case,  even  in  regard  to 

Astrom  v.  Hammond,  3  McLean  (U.  S.  ministerial  duties.    Such  a  practice,  it  is 

Cir.).   107;  In  re  Dennett,  32  Me.  508;  said,  would  rob  one  branch  of  the  gov. 

Mauran  v.  Smith,  8  R.  I.  192;  State  v.  emment  of  its  essential  and  entire  inde- 

Governor,  i  Dutch.  (N.  J.)  331;  Miles  v.  pendence.     In  re  Dennett,  32  Me.  508; 

Bradford,  22  Md.  170;  Magruder  f/.  Swan,  Mauran  v.  Smith,  8  R.  I.  192;  State  v. 

25  Md.  173;  Groome  v.  Gwinn,  43  Md.  Governor,  i  Dutch.  (N.J.)  33X;  Low  i*. 

572;  Catten  v    Ellis,  7  Jones  (N.  Car.),  Towns,   8  Ga.  372;   State  v,  Warmoth, 

545;  Sute  V.  Champlin,  2  Bail.  (S.  Car.)  22  La.  Ann.  i;  Turnpike  Co.  v.  Brown, 

220;  Low  V.  Towns,  8  Ga.  360;  Tennes-  8  Baxt.  (Tenn.)  490;  People  v.  Bissell, 

see.  etc.,  R.  r,  Moore,  36  Ala.  371;  State  19  111.  233;  People  v.  Yates,  40  111.  126; 

V.  Warmoth,  22  La.  Ann.  i;  s.  c,  2  Am.  State  v.  Governor.  8  Mo.  39;  Sutherland 

Rep.  712;  State  v.  Johnson,  28  La.  Ann.  v.  Governor,  29  Mich.  320. 
032;  Houston,  etc,  Co.  v.  Randolph,  24        8.  Wood  v.  United  States,  15   Ct.  of 

Tex.   317;   Turnpike   Co.    v.    Brown,    8  CI.  151;  Sute  t/.  Kennon,  7  Ohio  St.  546; 

Baxt    (Tenn.)    490;    State  v,   Moffit.   $  Davis  v.  State,   7   Md.  161;  Taylor  v. 

Ohio,  358;  Sute  V,  Chase,   5  Onio  St.  Commonwealth,   3   J.  J.   Marsh.   (Ky.) 

528;  People  V.  Bissell,  19  111.  219;  Peo-  404.     See  Baltimorer  v.  Sute,   is  Md. 
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not  competent  for  the  legislature  to  interfere  with  or  control  the 
polver  pertaining  to  the  executive  to  grant  pardons  to  criminals.^ 

The  executive  is  bound  to  give  effect  to  the  laws  which  regulate 
his  duties,  and  in  so  doing  must  necessarily  give  a  construction  to 
them.*  The  governor  cannot  be  compelled  by  attachment  to  dis- 
close in  aid  of  an  investigation  before  a  grand  jury  secrets  of  the 
business  of  the  executive  department  which  he  does  not  think  best 
to  reveal.* 

6.  Exeontiye  PowerB. — The  power  of  appointing  and  removing 
subordinate  executive  officers  is  generally,  by  the  American  con- 
stitutions, vested  in  the  chief  executive.*     Where  the  governor 

376;    Response    to    Goveraor,    58    Mo.  peremptoty  mandamus^  his  disobedience 

369.  to  the  law  being  the  cause  of  his  inability 

The  legislature  may  change  the  lime  to  obey  the  command  of  the  court    Peo- 

of    the  election  of    a  successor    of    an  pie  v.  Solomon,  54  111.  39. 

officer,  so  as  to  prolong  the  term  of  the  3.  Hartranft's  Appeal,  85  Pa.  St.  433. 

incumbent,  who  will  hold  over  until  his  4.  Appointment  to  Offioa  — The  U.  S. 

successor  is  appointed.     This  does  not  Const,  art.  2,  g  2,  allowing  the  President 

amount  to  an  "appointment  to  office."  to    fill    "vacancies  which    may  happen 

People  V.  Batchelor,  22  N.  Y.  128.  during  the  recess  of  the  Senate."  applies 

For  the  legislature  to  name,  in  an  act  to  those  happening  daring  the  session  and 

of  incorporation  of  a  city,  the  persons  continuing    after    adjournment.      In  re 

who  shall  constitute  trustees  to  organize  Farrow,  4  Woods  (U.  S.  Cir.).  491. 

a  city  government  and  conduct  the  afifairs  A  commission  issued  during  the  recess 

thereof  through  the  first  year,  is  not  an  of  the  Senate,    to  fill  a  vacancy  in  an 

assumption  of  executive  power.     Stiite  office,  continues  until  the  end  of  the  next 

V,  Rosenstock,  11  Nev.  128.  session  of  Congress,  unless  sooner  deter- 

1.  Haley  v,  Clark,  26  Ala.  439;  Ogle-  mined  by  the  President.     In  re  Alabama 
tree  v.    Dozier,   59  Ga.  800;    Butler  v,  Marshalship,  20  Fed.  Repr.  379. 
State,    97     Ind.    373.      See    People    v.  An  appointment  by  the  governor  is  not 
Bircham,  12  Cal.  50.  an  "election"  within  the  meaning  of  art 

The  power  given  by  Congress  to  the  6,   g  6,   of    the    Kentucky  consiitutioo. 

secretary  of  the  treasury  to  remit  penal-  Speed  v.  Crawford,  3  Met.  (Ky.)  207. 

ties  incurred  by  a  steamship  for  carrying  Under  a  statute  which  empowers  the 

too  many  passengers  is  no  invasion  of  governor,  whenever  a  vacancy  shall  occur 

the  pardoning  power  belonging  to  the  in  the  office  of  supreme  judge,  to  order 

president.     The  Laura,  114  U.  S.  411.  an  election  after  two  months'  notice,  and 

A  statute    authorizmg    the    board  of  to  appoint  a  person  to  fill  the  vacancy  on- 

managers  of  the  penitentiary  to  establish  til  the  election  of  a  successor,  the  gov- 

rules  and  regulations  under  which  certain  ernor  cannot  appoint  a.  person  to  fill  out 

prisoners  then  or  thereafter  under  sen*  the  unexpired  term  of  a  resigning  jud^e. 

tence,  who  had  served  the  minimum  term  Calloway  v.  Sturm,  I  Heisk.  (Tenn.)  764. 

provided  by  law  for  the  crime  for  which  An  appointment  to  office  by  the  ex- 

they  were  convicted,  might  be  allowed,  to  ecutive  is  complete  upon  delivery  of  the 

go  upon  parole  outside  the  buildings  and  commission.      Weatherbee  v,  Cazneau. 

inclosures,  but  to  remain  while  on  parole  20  Cal.  503.     See  Marbury'v.  Madison,  x 

in  the  legal  custody  and  under  the  con-  Cranch  (U.  S.).  I37- 

trol  of  the  board,  and  subject  at  any  time  Bemoval  frpm    Offloo. — The  President 

to  be  taken  back  within  the  inclosure  of  has  power  to  supersede  or  remove  an  offi- 

the  institution,  is  not  an  encroachment  cer  of  the  army  or  navy  by  the  appoint- 

upon  the  executive  power  to  grant  par-  ment,  by  and  with  the  advice  and  consent 

dons,     reprieves,     and     commutations,  of  the  Senate,  of  his  successor.    Blake  v. 

State  V.  Peters,  21  Repr.  (Ohio)  591.  United  States,  103  U.  S.  227. 

2.  United  States  v.  Lytle,  5  McLean  Where  th^  tenure  of  an  officer  appoint- 
(U.  S.  Cir.),  9;  State  v.  Hallock,  16  Nev.  ed  by  the  governor  is  not  regulated  by 
373.  law,  and  there  is  no  provision  for  his  rc- 

A  ministerial  officer  cannot  be  allowed  moval,  he  is  removable  only  at  the  gov- 

to  decide  upon  the  validity  of  a  law,  and  ernor's  pleasure.     Keenan  v.  Perry,  34 

thus  exempt  himself  from  responsibility  Tex.  253. 

for  disobedience  to  the  command  of  a  And  in  such  case  the  governor  nottl 
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has  the  constitutional  prerogative  of  approving  or  objecting  to  the 
acts  of  the  legislature,  he  must  exercise  his  right  during  the  session 
of  that  body ;  his  approval  of  an  act  after  the  adjournment  of  tne 
legislature  is  a  nullity.*  The  power  of  the  executive  to  pardon 
from  a  fine,  penalty,  or  forfeiture,  after  a  judgment  by  which  the 
right  of  an  informer  to  share  in  the  amount  has  become  fixed,  does 
not  extend  to  remit  the  informer's  share;  he  can  discharge  the 
share  of  the  government  only.*     A  pardon  granted  to  one  who  is 

not  specify  the  causes  of  removal;  his  to  be  within  the  spirit  of  the  usual  constl- 
decision  is  final.  Keenan  v.  Perry.  34  tutional  provision  relating  thereto,  must 
Tex.  253.  be  such  a  return  as  places  the  bill^  be- 
Under  a  constitutional  provision  that  yond  the  executive  control,  and  in  the 
the  governor '*  may  remove  .  .  .  all  civil  possession,  actual  or  potential,  of  the 
officers  who  received  appointment  from  bouse.  If  the  executive  messenger  is  un- 
the  executive  for  a  term  of  years/*  an  able  to  deliver  it  10  the  house  while  in 
officer  nominated  by  the  governor  and  session,  in  consequence  of  an  adjourn- 
confirmed  by  the  senate  may  be  so  re-  ment  for  the  day  on  the  last  day  allowed 
moved.     Harmanv.  Harwood.  58  Md.  I.  for  its  return  by  the  governor,  he  should 

The  constitutional  right  of  the  appoint-  deliver  it  to  some  officer  or  oiher  suitable 

ing  power  to  remove  at  pleasure  is  not  person  Connected  with  the  house.     If  re- 

abridged  by  an  act  providing  for  removal  delivered  to  the  governor  and   retained 

in  a  certain  way,  or  for  a  certain  cause,  by  him,  no  such  return  has  been  made  as 

People  V,  Hill.  7  Cal.  97.  will  prevent  its  becoming  a  law.     Har- 

Bat  the  governor  has  no  power  to  re-  pending  v.  Haight.  39  Cal.  189.  198. 

voice  a  commission  once  regularly  issued  2.  United  States  v,  Harris.  I  Abb.  (U. 

to  an  officer  who  is  not  removable  at  his  S.)  no;  Cook  v.  Middlesex.  3  Dutch.  (N. 

pleasure,  whether  the  appointing  power  J.)  637.  Compare  United  States  v,  Thom- 

be  in  the  governor  or  elsewhere.     Ewing  asson.  4  Biss.  (U.  S.  Cir.)  336. 

V.  Thompson,  43  Ta.  St.  372.     See  Peo-,  Under  the  clause  of  the  constitution 

pie  V.  Tewett,  6  Cal.  291.  giving  the  president  power  to  grant  re- 

1.  Hardee  v.  Gibbs,  50  Miss.  802;  prieves  and  pardons,  he  may  grant  a  con- 
Fowler  V.  Peirce,  2  Cal.  165.  Compare  ditional  pardon  or  commutation  of  sen- 
Solomon  V,  Cartersville,  41  Ga.  157.  tence.     Ex  parte  Wells,  18  How.  (U.  S.) 

Under  the  constitution  of   New  York  307. 

the  governor  can  approve  a  bill  after  the  The  power  to  pardon  does  not  carry 

adjoornment  of  the  legislature,  if  within  with  it  t&e  power  of  reprieve.    Ex  parti 

ten  days  from  the  time  it  was  presented  Howard,  17  N.  H.  545. 

to  him.     People  v,  Bowen,  21  N.  Y.  517.  The  recital  of  a  specific,  distinct  offence 

Where  the  constitution  requires  that  all  in  a  pardon  by  the  President  limits  its 
bills  be  sealed  with  the  great  seal  of  the  operation  to  that  offence,  and  such  par- 
State  before  being  presented  to  the  gov-  don  does  not  embrace  anj  other  offence 
ernur,  he  may  refuse  to  consider  a  bill  for  which  separate  penalties  and  punish- 
presented  without  being  thus  authenti-  ments  are  provided.  Ex  parte  Weimer, 
cated.     Hamilton  v.  State,  61  Md.  14.  8  Biss.  (U.  S.  Cir.)  321.     Compare  United 

A  bill  is  not  laid  before  the  governor  States  v.  Cullerton,  8  Biss.  (U.  S.  Cir.) 

for  his  revisal.  nor  presented  to  the  gov-  166. 

ernor,  within  the  meaning  of  the  consti-  Th«  EiliMt  of  a  Pardon  granted  by  the 

tutional  provisions,  by  being  sent  from  governor  is  to  relieve  the  accused  of  the 

the  senate  or  house  to  the  secretary  of  punishment  annexed  to  the  offence  for 

the  commonwealth;  it  must  be  laid  before  which  he  was  convicted,  and  of  all  penal- 

the  governor  personally.     Opinion  of  the  ties  and   consequences,   except   political 

Judges,  99  Mass.  636.  disabilities,  growing  out  of  the   convic- 

In  computing  the  ten  days  allowed  to  tion    and    sentence.     Edwards  v.  Com- 

tbe  governor  in  which  to  veto  a  bill,  the  monwealth,  17  Repr.  (Va.)  286. 

first  day  should  be  excluded  and  the  last  The  general  assembly  alone  can  restore 

day  included.     Beaudean  v.  Cape  Girar-  the  privilege  of  voting  to  one  convicted 

deau,  71  Mo.  392;  Iron  Mountain  Co.  v.  of  an   infamous  crime;    the  governor's 

Haight,  39  Cal.  540.  pardon  has  not  that  effect.     Opinion  of 

Botnrn  of  BiU.— The  *'  return"  of  a  bill  Judges.  4  I^-  I-  583. 

by  the  executive  to  the  branch  of  the  Dsliverj  of  Pardon. — A  pardon  issued 

legislatitre  io  which  it  originated,  in  order  by  the  President  is  t9  be  considered  as  a 
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de  facto  governor  is  valid  irrespective  of  his  not  having  a  perfect 
title  or  evidence  of  title  to  the  office.*  The  president  as  com- 
mander in  chief  of  the  army  and  navy  may  establish  rules  and  reg- 
ulations for  their  government ;  and  the  rules  and  orders  made  and 
issued  by  the  secretary  of  war  and  of  the  navy  are  to  be  considered 
as  emanating  from  him.*  He  is  also  invested  by  the  constitution 
with  the  power  to  make  treaties  with  foreign  nations  with  the  aid 
of  the  senate.*  The  government  has  all  the  rights  of  individuals 
in  respect  to  depredations  committed  on  its  property,  and  4n  the 
absence  of  a  statute  imposing  upon  any  particular  officer  the  en- 
forcement of  these  rights,  such  enforcement  is  ex  necessitate  ret  the 
duty  of  the  executive  department.*     The  president  speaks  and 

deed,  requiring  delivery,  either  to  the  len  v.  Colby,  47  N.  H.  544.  See  Jooes 
prisoner  himself  or  to  the  prison-keeper  v,  Seward,  40  Barb.  (N.  Y.)  563. 
having  him  in  custody,  in  order  to  its  The  president  cannot  revoke  the  actioa 
completion.  It  may  be  revoked,  even  of  a  former  president  confirming  the  sen- 
after  it  has  been  put  in  the  marshal's  tence  of  a  court-martiaL  Runkle  v.  Unit- 
hands  to  be  delivered,  the  marshal  being  ed  States.  19  Ct.  of  CI.  396. 
in  relation  thereto  merely  the  President's  BaipenaioiL  of  Eabeaa  Gotpu.  —The 
messenger.  Matter  of  De  Puy,  3  Ben.  power  of  suspending  the  writ  of  kaitas 
(U.  S.  Dist.)  307.  corpus^  under  the  constitution  of  the 
.Beoommendiition  to  Meroy. — What  con-  United  States,  is  a  legislative  power,  and 
sideration  should  be  given  to  a  jury's  is  vested  in  Congress,  and  the  president 
written  recommendation  to  mercy  in  a  has  no  power  to  suspend  the  privilege  of 
capital  case,  received  from  the  judges  by  that  writ.  In  re  Kemp,  16  Wis.  359;  Ex 
the  governor  and  council,  in  passing  up-  parte  Merryman,  Taney's  Decisions  (U. 
on  an  application  for  a  commutation  of  §.);  McCall  v.  McDowell,  i  Abb.  (U.  S.) 
the  sentence,  does  not  depend  upon  any  212;  JSx parte  Field,  5  Blatch.  (U.  S.  Cir.) 
question  of  law,  nor  upon  any  precedents  63.  See  Griffin  v.  Wilcox,  21  Ind.  370; 
from  which  any  rule  or  principle  of  law  2  Story  on  the  Const.  §  1342,  note, 
can  be  derived,  but  upon  a  question  of  8.  TraatiM. — This  power  "embraces 
fact,  the  determination  of  which  rests  all  sorts  of  treaties:  for  peace  or  war,  for 
exclusively  in  the  discretion  of  the  gov-  commerce  or  territory,  for  alliances  or 
ernor  and  council.  Opinion  of  the  Jus-  succors,  for  indemnity,  for  injuries  or  pay- 
tices,  120  Mass.  600.  ment  of  debts,  for  the  recognition  and  en- 

1.  Ex  parte  Norris,  8  S.  Car.  408.  forcement  of  principles  of  public  law.and 
A  legislative  enactment,  signed  by  the  for  any  other  purposes  which  the  policy  or 

governor,  remitting  the  sentence  imposed  interests  of  independent  sovereigns  may 

in  a  criminal  case,  is  equivalent  to  a  par-  dictate  in    their    interconrse  with  each 

don.     People  v.  Stewart,  i  Idaho,  N.  S.  other."    2  Story  on  Const.  §  1508. 

546.  The  construction  of  a  treaty  adopted 

2.  United  States  v.  Eliason,  16  Pet.  by  the  executive  department  will  be  fol- 
(U.  S.)  291;  United  States  v.  Freeman,  3  lowed  by  the  courts  when  sudi  constmc- 
How.  ^U.  S.)  556.  tion-  is  not  repugnant  to  the  language  or 

A  declaraiion  of  war  by  Congress  does  purpose  of   the  treaty.      Castro   v,  De 
not  imply  an  authority  to  the  president  Uriane,  16  Fed.  Repr.  93. 
to  extend  the  limits  of  the  United  States  A  treaty  may  be  superseded  by  a  sob- 
by    conquering    the     enemy's    country,  sequent  act  of  Congress.     The  Cherokee 
Fleming  v.  Page.  9  How.  (U.  S.)  603.  Tobacco,  11  Wall.  (U.  S.)  616;  Gray  r. 

The  making  by  the  president  of  rules  Clinton   Bridge,  i  Woolw.  (U.  S.  Cir.) 

and  regulations    for    calling    forth    and  150;  United  States  v.  Tobacco  Factory, 

drafting  the  militia  is  not  the  exercise  of  i  Dill.  (U.  S.  Cir.)  264. 

a  power  strictly  and  exclusively  legisla-  4.  Stephenson  v.  Little,  to  Mich.  433; 

tive.     In  re  Griner,  16  Wis.  423.  State  v.  Dubuclet,  22  La.  Ann.  602. 

The  president's  order  authorizing  the  The  ^vernor  cannot  employ  connid 

arrest,  wherever  found  within  the  juris-  to  represent  the  State  in  a  suit,  so  as  to 

diction  of  the  United  States,  of  persons  give  such  counsel  a  lien  on  the  judgment 

absenting    themselves    to   avoid    being  recovered,     uomptoo  v.  State,  38  Ark. 

drafted,  was  a  legal  and  valid  order.    Al-  601;  Randall  v.  State,  z6  Wis.  34CK 
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acts  through  the  heads  of  departments  in  reference  to  the  business 
committed  to  them.* 

6.  Nature  and  Bonndaries  of  Legislative  Power. — The  people  of  a 
State,  in  creating  by  their  organic  law  a  legislative  department  of 
government,  confer  upon  it  the  whole  of  their  inherently  sovereign 
and  uncontrolled  power  of  legislation,  except  in  so  far  as  they 
have  delegated  this  power  in  respect  to  certain  subjects  and  under 
certain  restrictions  to  the  Congress  of  the  United  States,  and  ex- 
cept also  in  "^so  far  as  they  contemporaneously  impose  checks  and 
limits  upon  the  legislative  authority.  Hence  the  legislature  of  a 
State  may  enact  any  law  (not  infringing  upon  the  other  departr 
ments)  of  any  character  or  on  any  subject,  unless  it  is  prohibited, 
either  in  express  terms  or  by  necessary  implication,  in  the  consti- 
tution of  the  United  States  or  of  that  State.  In  other  words,  the 
constitutions  .are  to  be  considered  as  limitations  upon  the  legis- 
lative power  of  the  State,  not  as  grants  of  power.*     The  restric- 

The  State  auditor  has  ao  power  to  make  27  Barb.  (N.  Y.)  593;  Taylor  v.  Porter,  4 

agreements  respecting  the   lands  of  the  Hill  (N.  Y.).  144;  Cochran  f.  VanSurlay» 

State  unless  such  power  is  expressly  con-  20  Wend.  (N.  Y.)  36s:  Page  v,  Allen,  58 

ferred  on  him  by  statute. '  McCashin  v.  Pa.  St.  338:  Philadelphia  r.  Field,  58  Pa, 

State,  99  Ind.  428.  St.    320:  Commonwealth   v,  Drewry,    15 

1.  Wilcox  V.  Jackson,  13  Pet.  (U.  S.)  Gratt.  (Va.)  i;  Sute  v.  Gutierrez.  15  La. 

498;  United  States  v.  Cutler.  2  Curt.  (U.  Ann.   190;  Leavenworth  Co.  v.  Miller.  7 

S.  Cir.>6T7*,  Lockington  w.  Smith.  I  Pet.  Kans.  479;  Walker  v.  Cincinnati,  21  Ohio 

C.  C.  (U.  S.)  466.  St.  14;  Lafayette,  etc..  R.  Co.  v,  Geiger, 

But  Congress  may  impose  independent  34  Ind.  185;  Mason  v.  Wait,  4  Scam.  (III.) 

duties  upon  the  head  of  a  department  134;    Sears    v.    Cottrell,    5   Mich.    251; 

when  not  repugnant  to  any  rights  secured  Bushnell  v.  Beloit,  10  Wis.  195;  People 

by  the  constitution.     Kendall  v.  United  v.  Coleman,  4  Cal.  46;  People  r.  Rogers, 

States,  12  Pet.  (U.  S.)  524.     See  2  Story  T3  Cal.   159;   Pattison  v.  Yuba.   13  Cat. 

on  Const,  g  1493.  175;  Smith  v.  Judge:  17  Cal.  547;  Cooley 

If,  in  case  of  an  officer  acting  under  Const.  Lim.  87;  Black  on  Const.  Prohu 

the    president,   his    authority   is  simply  bitions.  §  174. 

ministerial,  he  is  liable  for  an  excess  or  An  act  of  Congress  organizing  a  Terri- 

misuse  of  authority:    but  when   his  au-  torial  government  is  to  be   regarded  as 

ihority  is  discretionary  he  is  not  liable,  the  constitution  of  the  Territory.     But  it 

Dniecker  v,  Solomon,  21  Wis.  621.  diflfers  from  the  constitution  of  the  Siate 

The  approval  of  the  secretary  of  the  governments  in  this,  that  the  former  con- 
treasury  is  an  indispensable  condition  to  tains  a  grant  of  powers,  while  the  latter 
the  validity  of  a  sale  made  by  the  solicitor  are  restrictions  of  power  primarily  pos- 
of  the  treasury  of  lands  acauired  by  the  sessed.  Ponder  v.  Graham.  4  Fla'.  23. 
United  States  m  payment  of  debts;  and  Diitiitgnished  from  Federal  Constitution, 
the  purchaser  thereof  is  not  bound  to  ac-  — The  distinction  between  the  United 
cept  a  deed  without  such  approval.  Unit-  States  constitution  and  the  State  consti- 
cd  States  v.  Jonas,  19  Wall.  (U.  S.),  59S.  tution  is.  that  the  former  confers  upon 

A  decision  by  the  governor  of  a  State  Congress  certain  specified  powers  only, 

that,  in  accordance  with  the  decision  of  while  the  latter  confers  upon  the  legis- 

the  appellate  court  on  a  similar  law',  a  lature  all  legislative  power.     In  the  one 

certain  portion  of  a  tax  law  was  uncon-  case    the    powers     specifically    granted 

stitutional.  and  directing  the  auditor,  who  can   only  be  exercised:  in  the  other,  all 

bad  oversight  of  the  assessors,  to  instruct  legislative  powers  not  prohibited.     Peo- 

them  to  disregard  that  portion,  is  bind-  pie  v,    Fiagg,   46   N.    Y.   401;    Page  v, 

ing  on  auditor  and  assessors.     State  v.  Allen.  58  Pa.  St.  338. 

Buchanan.  24  W.  Va.  362.  Continued  Exercise  of  Power. — The  con- 

8.  Concord  R.  Co.  v,  Greeley.  17  N.H.  stant  exercise  of  a  power  by  the  legisla* 

47;  Thorpe  r.  Railroad,  27  Vt.  142;  People  ture,  from  the  adoption  of  the  constitu- 

V.  Draper,  15  N.  Y.  532;  Leggett  z/.  Hunt-  tion   to  the  present  time,  ought  to  be 

er,  19  N.  Y.  445;  People  v.  Supervisors,  deemed  almost  conclusive  evidence  of  its 

3  C.  of  L,— 44  «8» 
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tions  upon  legislative  power  embodied  in  the  State  constitutions 
will  be  found  treated  under  their  appropriate  heads  through  this 
title.     The  constitution  ,of  the  United  States  is  the  supreme  law 

of  the  land,  and  State  legislation  is  subject  to  its  prohibitions  and 
limitations.*      Treaties   al^o   are    supreme  law,  and    their  provi- 

rightful  possession  by  that  body.    State  BiUi  of  Credit  may  not  be  emitted  by 

V.  Mayhew,  2  Gill  (Md),  487.  any  State.     Const.  U.  S.  art.  I,  §  10. 

Implied   Prohibitioni . — It  is    not    true  To  constitute  a  bill  of  credit,  within  the 

that  the  inhibitions  of   the  constitution  meaning  of  the  constitution,  it  mast  be 

must  be  always  express;  they  are  equally  issued  by  a  State,  involve  the  faith  of  the 

effective  when  they  arise  by  implication.  State,  and  be  designed  to  circulate  as 

'{'he  remark  of  Lord  Bacon,  that  "as  ex-  money  on  the  credit  of  the  State  in  the 

ceptions strengthen  the  force  of  a  general  ordinary  uses  of  business.     Brisroe  v. 

law,  so  enumeration  weakens  as  to  things  Bank  of  Kentucky,  11  Pet.  (U.S.)  257: 

not  enumerated,"  expresses  a  principle  of  Craig  v,  Missouri,  4   Pet.  (U.  S.)  433; 

the  common  law  applicable  to  the  consti-  2  Story  on  the  Const.  §§  1358-T371. 

tution.     Page  v.  Allen.  58  Pa.  St.  338.  Bills  issued  by  a  banking  corporation 

Hot  Loit  by  Non-User. — The  powers  of  which  has  a  capital  paid  in.  and  may  be 

government  are  never  lost  by  non-user,  sued  upon  its  debts,  are  not  to  be  deemed 

Thus  the  fact  that  a  State  legislature  does  bills  of  credit,   even   though    the  State 

not  exercise  a  reserved  power  of  regulat-  owns   the  entire   stock,   the    legislature 

ing  the  tolls  charged  by  a  railroad  com-  elects  the  directors,  the  faith  of  the  Sute 

pany,  for  twenty  years  after  granting  the  is  pledged  for  the  redemption  of  the  bills. 

cliSrter,    does     not    impair    the    power,  and  they  are  made  receivable  for  all  pub 

Chicago,  etc..  R.  Co.  v.  lo^a,  94U.  S.  155.  lie  dues.     Harrington  v.  State  Bank,  13 

All  the  duties  or  powers  of  any  of  the  How.   (U.  S.)  12;    Briscoe  v.   Bank  of 

departments  not  disposed  of  or  distributed  Kentucky,   11   Pet.   (U.  S)  257;  Currao 

40   particular  officers  of  that  department  .  v.  Arkansas,  15   How.  (U.  S.)  317.    See 

are  left  to  the  disposal  of  the  legislature.  Woodruff  v.  Trapnali,  10  How.  (U.  S.) 

Ross  V.  Whitman,  6  Cal.  361.  205;    Baily  v.  Milner,  35  Ga.  330;  City 

Necesiary  Powers.  —Where  a  clause  of  National  Bank  v,  Mahan/  21  La.  Ann. 

the  State  constitution  allows  the  legisla-  751. 

ture  to  make  '*  all  such  laws  as  may  be  Bills  of  credit,  as  contemplated  by  the 

necessary  to  carry  this  constitution  into  constitution,  are  such  as  are  drawn  or  is- 

effect,"  the  question  of   the  necessity  is  sued  by  the  State  upon  the  general  credit 

within  the  legislative  discretion.      State  thereof,  where  no  specific  fund  is  appro- 

V.  Shields,  4  Mo.  App.  259.  priated  for  the  payment  or  ultimate  re- 

1.  The  laws  of  a  State  may  be   thus  demption  of  the  bills.     Central  Bankr. 

graduated   with    reference    to  their  au-  Little,  11  Ga.  346: 

thority:  (t)  The  constitution  of  the  Unit-  A  bill  drawn  on  the  State,  the  payment 

ed  States;    (2)  treaties^  (3)  laws   of    the  of  which  i^  to  be  made  out  of  a  fund 

United  States;  (4)  the  constitution  of  the  pledged  therefor,  is  not  a  bill  of  credit. 

Slate;  (5)  the  statutes   of  the   State;  (6)  Gowen  v.  Shute,  4    Baxt.    (Tenn.)   57: 

provisional  acts  in  force  at  the  adoption  State  v,  Cardozo.  5  S.  Car.  297. 

of  the  State  constitution,  and  not  repug-  The  prohibition  against  the  emission  of 

nant   to  any   of   the   preceding;    (7)   the  bills  of  credit  applies  with  equal  force  to 

common  law  of  England  and  such  of  the  two  or  more  States  which  confederate  to- 

statute  laws  as  were  usually  in  force  be-  gether,  and  on  their  faith  and  credit  is- 

fore  the  Revolution,  with  the  foregoing  sue  such  bills.     Baily  v.  Milner,  35  Ga. 

limitation.      Flint  River  Steamboat  Co.  330. 

V.  Foster,  5  Ga.  194.  Bills    of  Attainder. —  Concerning   the 

The  States  are  not  debarred  from  the  prohibition  against  bills  of  attainder  and 

exercise  of  any  power  possessed  by  them  ex  post  facto  laws,  sec  infra,  §  to,  (/)  of 

prior  to  the  adoptiop  of  the  Federal  con-  this  article. 

stitution,   unless   the    exercise    of    such  Concerning  legislation    impairing  the 

power  is  expressly  or  by  necessary  im-  obligation  of  contracts,  see  infra^  §  t3  of 

plication  prohibited  by  the  constitution,  this  article. 

or  comes  practically  in  collision  with  the  Compacts  Between  States. — ^The  consent 

exercise  of  some  power  delegated  to  the  required  by  the  constitution  to  make  valid 

feneral  governmenL     Livingston  v.  Van  agreements  between  the  States  need  oot 

ngen,  9  Johns.  (N.  Y.)  507.  necessarily  be  by  an  express  assent  to 
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sions  cannot  be  disregarded  or  violated  by  the  State  Itegisla- 
tures.' 

Every  legislative  body,  unless  restricted  by  the  constitution, 
may  modify  or  abolish  the  acts  of  its  predecessors ;  and  there  is  no 
way  in  which  a  legislative  act  can  be  made  irrepealablc,  except  it 
assume  the  form  and  substance  of  a  contract.*  The  power  of  the 
legislature  in  disposing  of  the  revenues  of  the  State,  and  its  dis- 
cretion relating  to  such  disposition,  are  complete  and  unlimited, 
in  the  absence  of  constitutional  provisions.* 

The  decision  of  either  house  of  the  legislature  that  a  person 
claiming  a  seat  therein  was  duly  elected  is  final,  and  cannot  be 
questioned  by  the  executive  or  judicial  department.*     By  com- 

eveiy  proposition  of  the  agreement;   it  The  legislature  has  no  power  to  ap. 

may  be  inferred  from  the  legislation  of  propriate  money  for  debts  forbidden  to 

Congress  on  the  subject.      Virginia    v,  be  contracted  by  the  constitution.     Nou- 

West  Virginia,  ii  Wall.  (U.  S  )  39.  gues  v,  Douglass,  7  Cal   65. 

Aa«Bdmenti  to  Federal  Constitution. —  The  legislative  assembly  alone  is  judge 

The  prohibitions  contained  in  the  first  ten  as    to    whether    efxisting    taxation    and 

amendments  to  the  constitution  of    the  other    income    afford    sufBcient    funds, 

United  States  were   intended  to  be  re-  without    additional    taxes,    10    pay   de- 

strtctions  upon  the  Federal  government,  ficiencies  as  well  as  current  expenses, 

and  not  upon  the  authority  of  the  States.  Burbh  v,  Earhart.  7  Dreg.  58. 

Fox  V.  Ohio,  5  How.  (U.  S.)  410;  Colt  v.  The  legislature  has   power  to  buy  a 

Eves.  12  Conn.  243.  State-house,  within   the  price  limited  io 

1.   Fellows   V.    Oenniston.    23    N.    Y.  the  constitution,  or    to  rent   buildings. 

420;    Matter  of    Metzger,   I  Edm.  Sel.  Harris  v.  Dubuclet,  30  La  Ann.  662. 

Cas.  (N.  Y.)  399;  Wilson  v.  Wall.  34  Ala.  In  the  absence  of  any  constitutional 

288.  provision,  the  legislature  may  control  the 

Chlaeee  Labor. — A  legislative  act  whith  moneys  of  the  State  in  the  hands  of  an 

prohibits  the  employment  by  contractors  individual,   and   may  compromise  suits 

of  Chinese  laborers  upon  street  improve-  instituted  for  its  recovery.     Governors, 

ments  or  public  works,  but  permits  all  McEwen.  5  Humph.  (Tenn.)  241. 

other  aliens  to  be  so  employed,  is  in  con-  4.  Opinion  of  the  Justices,  56  N.  H. 

fiict  with  the  treaty  between  the  United  570:  People  v.  Mahaney,  13  Mich.  481; 

States  and  the  Emperor  of  China,  which  State  v.  Jarrett.  17  Md.  309. 

secures  to  the  Chinese  resident  here  the  The  power  of    a  legislative  body  to 

same  right  to  be  employed  and  labor  for  judge  of  the  qualifications  of  its  own 

a  living  as  the  subjects  of  any  other  na-  members  is  not  exhausted  by  admitting 

tion.  and  is  therefore  void.     Baker  v.  a  member  to  his  seat,  but  continues  dur- 

Portland,  5  Sawy.  (U.  S.  Cir.)  566.  ing  the  entire  term  of  office.     State  v, 

%,    Bloomer    v.    Stolley,    5     McLean  Gil  more,  20  Kans.  551. 

(U.    S.   Cir.),   158;  Morgan   v.   Smith,  4  The  requirement  that  members  of  the 

Minn.    104;    Brightman    v.    Krrner,   22  legislature  shall  take  the  oath  to  support 

Wis.  54;  Cooley  Const.  Lim.  125.  the  c()nstitution  is  merely  directory,  and 

8    Quick  V.  White  Water,  7  Ind.  570.  the  omission  to  take  the  oath  does  not 

Creation  of  State  Debt —A  provision  of  affect  the   validity  of   their  legislation. 

the  constitution  limiting  the  State  debt  Hill    v.    Boyland.   40    Miss.   618.     See 

only  applies  to  the  State  debt  properly  Cohen  v,  Wright,  22  Cal.  293. 

so  called,  and  does  not  ailcct  the  power  It  is  competent  for  the  legislature  to 

of  the   legislature  to  allow  the  counties  fix  the  date  from   which   the   terms  of 

and   towns  to  contract  debts.     Pattison  office  of  its  members  shall  begin.     State 

V,  Yuba,  13  Cal.  175;  Robertson  t/.  Rock-  r.  Robinson,  i  Kans.  17. 

ford.  21   III.  451;  Slack  v.  Railroad,  13  The  House  of  Representatives  of  Mas- 

B.  Mon.  (Ky.)  16:  Clapp  v.  Cedar  Co..  sachusetts   have   the   power  to  expel  a 

5  Iowa.  15;  Clark  v.  Janesville,  10  Wis.  member;  and  the  reasons  for  expulsion 

136;    Butler  V.   Dunham,    27    111.    474;  and  the  question  whether  the  member  was 

Leavenworth  Co.  v.  Miller,  7  Kans.  479.  duly  heard  before  being  expelled  cannot 

Compare  SldkXjc  v,  Wapello  Co.,  13  Iowa,  be  inquired  into  by  the  courts.     Htse  v.. 

388;  People  V.  Chicago,  $1  111.  34.  Bartlett,  3  Gray  (Mass.),  468. 
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mon  parliamentary  law,  the  members  of  the  legislature  are  privi- 
leged from  arrest  on  civil  process  during  the  session  of  that  body, 
and  for  a  reasonable  time  before  and  after  to  enable  them  to  go  to 
and  return  from  the  same,^  The  legislature  has  power  to  correct 
its  journals  by  amendment  at  the  same  or  a  subsequent  session.* 
It  also  has  power  to  compel  witnesses  to  attend  and  testify  before 
the  house  or  one  of  its  committees,  and  to  punish  them  for  con- 
tempt of  its  authority.* 

When  the  business  of  the  legislature,  at  a  special  session  con- 
vened by  the  governor,  is  not  'restricted  by  some  constitutional 
provision,  it  may  enact  any  law  at  such  special  session  that  it 
might  at  a  regular  session.  The  powers  of  the  legislature  not  be- 
ing derived  from  the  governor's  proclamation,  it  is  not  confined  to 
the  special  purposes  for  which  it  may  have  been  convened  by  him.* 

{a)  Legislative  Control  of  Municipal  Corporations, — The  legisla- 
ture has  pQwer  to  compel  the  municipal  bodies  to  perform  their 
functions  as  local  governments  under  their  charters,  and  to  recog- 
nize, meet,  and  discharge  the  duties  and  obligations  properly  rest- 
ing upon  them  as  such,  whether  legal  or  merely  equitable  or 
moral ;  and  for  this  purpose  it  may  require  th.em  to  exercise  the 
power  of  taxation  whenever  or  wherever  it  may  be  deemed  neccs- 
sary  or  expedient.*  Acts  of  the  legislature  authorizing  counties, 
cities,  and  towns  to  subscribe  to  the  stock  of  railroads  running 
near,  to,  or  through  them,  to  issue  bonds,  and  to  provide  for  pay- 
ment by  taxation  of  the  individuals  or  property  within  their 
limits,  are,  in  the  absence  of  any  constitutional  provision  to  the 
contrary,  undoubtedly  constitutional  and  valid.®     When  the  con- 

1.  Cooley  Const.  Llm..i34.  A  sen-  unless  specially  authorized.  Marshall  v. 
ator,  while  in  attendance  upon  the  legis-  Harwood.  7  Md.  466. 
lature  in  the  discharge  of  his  public  5.  Cooley  Const.  Lim.  230;  Kim- 
duties,  at  the  seat  of  government  of  the  ball  v.  Mobile  Co.,  3  Woods  (U.  S.  Cir:), 
State,  is  not  privileged  against  service  555;  Lycoming  v.  Union,  15  Pa.  St  166; 
of  citation  in  a  civil  suit  by  virtue  of  a  Guilford  v.  Supervisors.  13  N.  Y.  I43» 
constitutional  provision  exempting  sen-  Simon  v,  Ashbury,  41  Cal.  530;  People 
ators  and  representatives  from  arrest  in  v,  Flagg,  46  N.  Y.  401 ;  Mutual  Benefit 
going  to  and  returning  from  a  session  Life  Ins.  Co.  v,  Elizabeth,  42  N.  J.  L. 
of  the  legislature.  Gentry  v,  Griffith,  235. 
27  Tex.  461.                                             '  But  the  legislature  cannot  impose  upon 

8.  Turley  v.  Logan  Co.,  17  111.  151.  a  county  a  liability  which  had  no  previous 

8.    Burnham   v.    Morrissey,    14  Gray  existence.  Sadsbury  Supervisors  v.  Den- 

(Mass.).    226;    Ex  parte   McCarthy,    29  nis,  96  Pa.  St.  400 ;  Hoagland  v.  Sacra- 

Cal   395.  mento,  52  Cal.  142. 

The  supreme  court  has  no  authority  Where  a  new  town  or  county  is  fonned 

to  revise  the  proceedings  of  the  State  out  of  part  of  an  old  one,  it  is  proper 

senate  in  refusing  to  allow  counsel  to  a  that  a  due  proportion  of  the  municipal 

witness  who  had  been  summoned  before  debt  should  go  with  the  territory  taken 

that  body.     Ex  parte  McCarthy,  29  Cal.  for  the  new  town  or  county.     How  this 

395.      Compare   Burnham   v.  Morrissey,  proportion  should  be  ascertained  is  for 

14  Gray  (Mass.).  226.  the  legislature  to  determine.     State  v. 

4.  Norford  v.  Unger,  8  Clarke  (Iowa).  Elvins,  3  Vroora  (N.  J.),  362  ;  People  ». 

82.     See   People   v.    I^anding,   63  Cal.  Alameda,  26  Cal.  641.     . 

333;  Jones  V.  Thcall,  3  Nev.  233;  Adams  6.  Amey  v,  Allegheny,  24  How.  (U. 

V,  Hillyer,  2  Kans.  17.  S.)  364  :  Gilman  v,  Sheboygan,  2  Black 

Committees  have  no  power  to  act  as  (U.    S.).    510;    Gelpcke    v,    Dubuke,  i 

■ach  during  the  recess  of  the  legislature  Wall.  (U.  S.)  175  ;  Thomasoo  v.  Lee  Co., 
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stitution  empowers  tlje  legislature  to  establish  but  one  system  of 
town  and  county  government,  to  be  as  nearly  uniform  as  practi- 
cable, absolute  uniformity  is  not  required.^  The  charter  of  a 
municipal  corporation  is  not  a  contract  within  th6  meaning  of  the 
prohibition  against  impairing  contracts.^ 

{b)  Legislation  Regulating  Courts^  Judges^  and  Jurisdiction, — 
Where  the  constitution  establishes  a  particular  court  and  fixes  its 
jurisdiction,  it  is  not  competent  for  the  legislature  to  pass  any 
statute  abolishing  the  court,  or  either  enlarging  or  abridging  its 
jurisdiction.'     The  judiciary  system  created  by  the  constitution 

3  Wall.  (U.  S.)  327;  Bridiareport  v.  RaiU  590;  Milwaukee  County  Supervisors  v. 
road.  15  Conn.  475;  Clarke  v.  Roches-  Pabst,  45  Wis.  311. 
ter,  24  Barb.  (N.  Y.)  446;  Gould  v.  Fixing  the  boundaries  of  counties,  and 
Venice,  29  Barb.  (N.  Y.)  442;  Grant  v,  dividing  such  counties  into  towns  and 
Courier,  24  Barb.  (N.  Y.)  232:  Bank  of  providing  for  town  organization,  are 
Rome  V.  Rome,  18  N.  Y.  38;  People  v,  properly  within  the  sphere  of  the  powers 
Mitchell,  35  N.  Y.  551;  Commonwealth  of  the  legislature,  though  not  expressly 
V,  McWilliams,  11  Pa.  St.  61;  Mocrs  v.  specified  by  the  constitution.  Chicago, 
Reading.  21  Pa.  Sl  188;  Commonwealth  etc.,  R.  Co.  v,  Langdale  Co.,  56  Wis.  614. 
V,  Allegheny  Co.,  32  Pa.  St.  21S;  Sharp-  It  is  competent  lor  a  State  legislature 
less  r.  Philadelphia,  21  Pa.  St.  147;  s.  c,  to  transfer  the  control  of  the  streets  of  a 
59  Am.  Dec.  759;  Goddin  v.  Crump,  8  city  or  village  to  park  commissioners  for 
Leigh  (Va.>.  120;  Caldwell  v.  Justices,  4  boulevard  and  driveway  purposes  not 
Jones  (N.  Car.),  Eq.  323;  Hill  v.  Com-  inconsistent  with  the  ordinary  use  of  such 
missioners,  67  N.  Car.  367;  State  v,  streets,  the  city  or  village  assenting. 
Mayor,  10  Rich.  (S.  Car.)  491;  Powers  People  v,  Walsh.  96  111.  232. 
tr.  Inferior  Court,  23  Ga.  65;  Cotton  v.  An  act  of  the  legislature  fixing  a 
Commissioners,  6  Fla.  610;  Stein  v.  county  seat  is  not  unconstitutional  be- 
Mobile,  24  Ala.  591;  Gibbons  v.  Rail-  cause  it  was  passed  without  any  consul- 
road,  36  Ala.  410;  Ex  parte  Selma«  tation  with  the  people  of  the  county  and 
etc.,  R.  Co.,  4S  Ala.  696;  Opelika  v.  without  giving  them  an  opportunity  to 
Daniel.  59  Ala.  211;  Police  Jury  v.  Mc-  petition  the  legislature;  nor  because  two 
Donogh.  8  La.  Ann.  341;  San  Antonio  t/.  places  were  named  in  the  act,  and  the 
Jones.  28  Tex.  19;  San  Antonio  t/.  choice  between  them  left  to  the  popular 
Gould,  34  Tex.  49;  Talbot  v»  Dent,  9  B.  vote.  Ex  parte  Hill,  40  Ala.  X2i. 
Mon.  (Ky  )  526;  Slack  v.  Railroad,  13  One  legislature  cannot  impose  restric- 
B.  Mon.  (Ky.)  i;  Maddox  v.  Graham,  tions  on  the  powers  of  a  municipal  cor- 
3  Met.  (Ky.)  56;  Allison  v.  Railroad,  10  poration  which  a  future  legislature  can- 
Bush  (Ky.),  i;  Nichol  v.  Mayor.  9  not  modify  or  abrogate,  except  where  a 
Humph.  (Tenn.)  252:  Lauderdale  Co.  v.  vested  right  or  the  obligation  of  aeon- 
Ferguson,  7  Lea  (Tenn),  153;  Leaven-  tract  might  be  thereby  divested  or  im- 
worth  Co.  V.  Miller,  7  Kans.  479;  Cin-  paired.  State  v.  Pilsbury.  31  La.  Ann.  i. 
cinnati  R.  Co.  v.  Commissioners,  i  Ohio  2.  Rader  v.  Road  District.  36  N.  J. 
St.  77;  Cass  V,  Dillon,  2  Ohio  St.  607:  L.  273;  Berlin  v,  Gorham.  34  N.  H. 
Walker  v.  Cincinnati.  21  Ohio  St.  14;  266;  Marietta  v.  Fearing,  4  Ohio,  427; 
Aurora  v.  West.  9  Ind.  74;  Petty  v.  Trustees  v.  Tatman,  13  111.  27;  Louis- 
Meyers,  49  I  nd.  t:  Prettyman  v.  Super- \  ville  v.  University.  13  ^B.  Mon.  (Ky.) 
visors,  19  III.  406;  Robertson  v.  Rock-  642:  People  v,  Morris,  13  Wend.  (N.  Y.) 
ford.  21  111.451;  Johnson  v.  Stark  Co.,  331;  St.  Louis  v,  Russell.  9  Mo.  507; 
34  III.  7S;  Perkins  v.  Lewis,  24  III.  208;  Montpelier  v.  East  Montpelier,  29  Vt. 
Butler  V.  Dunham,  27  111.  474:  Pattison  12;  Brighton  v.  Wilkinson,  2  Allen 
V.  Supervisors,  13  Cal.  17s,  188:  Robin-  (Mass.).  27;  Reynolds  v.  Baldwin,  i  La. 
son  V.  Bid  well.  22  Cal.  379;  Napa  Valley  Ann.  162;  Cooley's  Const.  Lim.  193; 
R.  Co.  V.  Napa  Co.,  30  Cal.  435;  I  Dillon  Black  on  Const.  Prohibitions,  §  44;  3 
on  Munic.  Corp.  §  153;  2  Redfield  on  Parsons  on  Contracts,  *529~53i ;  I 
Railways.  §  230;  i  Rorer  on  Railr.  1x8.  Dillon  on  Munic.  Corp.  gg  24,  30,37;  a 
Compare  Hanson  v.  Verhon.  27  Iowa.  28;  Story  on  the  Const.  §  1393. 
Whiting  V.  Railroad.  35  Wis.  167;  Peo-  8.  Commonwealth  v,  Commissionen. 
pie  V.  Salem.  30  Mich.  452.  37  Pa.  St.  237;  Gibson  v,  Templeton.  6a 
1.    Cathcart   v,    Comstock,    $6    Wis.  Tex.  555;   State  v.  Bank  of  East  Tea- 
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of  the  United  States  is  entirely  disconnected  from,  and  independ- 
ent of,  the  judiciSiry  of  the  several  States ;  and  Congress  cannot 
confer  jurisdiction  upon  the  State  courts,  nor  can  the  State  Iegis> 
latures  confer  jfirisdiction  upon  the  federal  courts.*  Where  the 
constitution  provides  that  the  judicial  power  of  the  State  shall  be 
vested  in  specified  courts  *'  and  in  such  other  courts  as  the  legisla^ 
ture  may  from  time  to  time  establish/*  the  legislature  may  vest  a 
part  of  the  jurisdiction  of  the  constitutional  courts,  or  a  concur- 
rent jurisdiction,  in  those  tribunals  which  it  creates  by  statute.^ 

nessee,  5   Sneed  (Tenn.),  573;  Ward  v,  or  by  a  general  law'.     Smith  v.  Judge,  17 

Thomas,  2  Cold.  (Tenn.)  565;  Gibson  v.  Cal.  547. 

Emerson,   2  Engl.  (Ark.)  172;   State  v.  An  act  allowing  judges  of  the  superior 

Jones,    22    Ark.   331;    Haight    v.   Gay,  courts  to  hold  special  terms  at  discretion 

8  Cal.  297;    Deck    v.    Gherke,    6  Cal.  is  constitutional.    Grinad  v.  State,  34  Ga. 

666;  Zander  v.  Coe,  5  Cal.  230.     See  2  270. 

Story  on  the  Const.  ^  1773,  1774;  Du-  Or  to  review  their  decrees  in  equity 

rousseau  v.  United  States,  6  Cranch  (U.  after  the  expiration  of  the  term.    Long- 

S.),  307:  United  Slates  z'.  Moore/3  Cranch  worth  v,  Sturges,  4  Ohio  St.  690.     See 

(U.  S.),  159,  170;    Ex  parte  McCardle,  7  Goodman  v.  Morris,  59  Ga.  6a 

Wall.  (U.  S.)  506.  There  is  no  provision  in  the  constito- 

Thus,  where   tAe  constitutional  juris-  tion  of  Maine  which  forbids  the  legisia- 

diction  of  the  supreme  court  is  appellate  ture  to  confer  on  courts-martial  the  power 

only,  the  legislature  cannot  confer  upon  to  punish  by  fine.     Alden  v,  Fitts,  25  Me. 

it  original  jurisdiction  in  any  case.    Ward  488. 

V.  Thomas.  2  Cold.  (Tenn  )  565;  State  v,  A  statute  providing  that  in  th^  case  of 

Bankdf  East  Tennessee,  5  Sneed  (Tenn.),  a  tie  in  the  election  of  clerks  of  courts, 

573.  the  court  shall  decide,  is  constitutional. 

But  the  legislature  may  point  out  the  Lewis  v.  State,  12  Mo.  128. 

mode  in  which  the  appellate  jurisdiction  1.  United  States   v.  Peters.  $  Cranch 

shall  be  exercised,  as  when  by  appeal  (U.  S.),  115;  Ex  parte  Knowles,  5  Cal. 

and  when  by  writ  of  error.     Haight  v.  300;     Ferris   v,   Coover,    11    Cal.    175; 

Gay,  8  Cal.  297.  Greely  v.  Townsend,  25  Cal.  604. 

The    legislature    cannot   confer   upon  Whether  this  State  can  grant  jurisdic- 

courts  created  by  statute  jurisdiction  ex-  tion  to  the  courts  of  another  State,  or 

elusive  of  that  which    the   constitution  can  grant  to  another  State  the  right  to 

gives  to  courts  established  by  the  consti-  authorize  her  courts  to  act  on  certain 

tution    itself.      Montross    v.    State,    6x  matters  in  this  State,  or  to  constitute  a 

Miss.  429.  court  in  this  State  to  act  upon  the  rights 

It  is  not  necessary  for  the  legislature  and  property  of  citizens  of  such  other 

to  act  to  enable  the  court  to  exercise  its  State  in  this  State,  quare.     Eaton,  etc, 

constitutional  duties  and  powers.     State  R.  Co.  v.  Hunt,  20  Ind.  457. 

V.  Gleason.  12  Fla.  190.  2.  Commonwealth  v.  Green.  58  Pa.  St. 

A   law  allowing  intermediate  appeals  226;  Sharpe  v.  Robertson,  5  Gratt.  (Va.) 

to  inferior  courts  is  not  an  infringement  518:  State  v.  Washington  Co.,  101  Ind. 

of  the  constitutional  jurisdiction  of  the  69;  Rabe  v.  Fyler,  10  Sm.  &  Mar.  (Miss.) 

supreme  court,  if  an  ultimate  appeal  to  440.     See  State  v.  La  Crosse,  11  Wis.  51. 

that  tribunal  is  not  denied.     Yalabusha  Where  the  legislature,  by  permission 

V,   Carbry,  3  Sm.  &   Mar.  (Miss.)  259.  of  the   constitution,    empowers  the  su- 

See  Anderson  v.  Berry.  2  McCarter  (N.  preme  court  to  appoint  commissioners  of 

J.).  232;  Page  t'.  Matthews,  40  Ala.  547;  estimate    when     requested     by    county 

Ex  parte  hnihony,  5  Pike  (Ark.).  358.  boards,   the  jurisdiction  of  the  court  is 

The  constitutional  ordinance  that  *'di-  not  created  by  the  county  boards,  but  by 

vorces  shall  not  be  granted  but  in  cases  the  fundamental  law.     In  re  Church.  92 

provided  for  by  law,  by  suit  in  chancery,"  N.  Y.  i. 

necessarily  implies  auihority  to  provide  In  Indiana,  a  statute  giving  the  roastes 

by  law  in  what  cases  they  may  be  ob-  commissioners  authority  to  grant  wrttr 

tained.     Carson  t^.  Carson,  40  Miss.  349.  of  habeas  corpus  is  unconstitutiooal,  as 

A   discretionary   power  bestowed    by  conferring    on     them     judicial    power, 

statute  on  the  court  may  be  taken  away  Shoultz  v.  McPheeters.  79  Ind.  373.    Sec 

in  any  particular  case  by  a  special  act  Gregory  v.  State,  94  Ind.  384;  s.  c,  4^ 
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The  legrislature  has  no  power  to  legalize  any  judicial  proceedings 
that  were  void  for  want  of  jurisdiction.*  Nor  to  prescribe  a  form 
of  process  at  variance  with  that  designated  by  the  State  constitu- 
tion.* Where  a  judge  has  been  elected  by  the  legislature,  that 
body  may  curtail  the  territory  of  his  jurisdiction  down  to  the  con- 
stitutional minimum,  although  it  diminishes  his  compensation.* 
The  legislative  department  has  no  constitutional  power  to  impose 
on  judicial  officers  any  duties  that  are  not  strictly  judicial  in  their 
character.*  Courts  are  not  bound  to  give  written  opinions  in  the 
cases  they  decide,  and  the  legislature  has  no  power  to  compel 
them  to  do  so.*  ^ 

{c)  Local,  Special^  and  Class  Legislation,— Where  there  is  no  ex- 
press constitutional  restriction  against  the  passage  of  local  or  spe- 
cial laws,  the  courts  cannot  hold  such  laws  void  for  want  of  consti- 
tutional power  to  enact  them ;  and  the  iluthority  to  enact  laws 
strictly  local  implies  the  same  authority  to  make  local  exceptions 
to  a  general  law.®    The  term  "local,'*  as  applied  to  a  bill  or  act. 

Am.  Rep.  162.     Compare  Bell  v,  Payne,  2.  Manville  v.  Battle  Mountain  Co.,  17 

2  Stew.  (Ala.)  414.  Fed.  Repr.  126. 

A  statute  providing  for  the  appointment  The  legislature  may  constitutionally  an- 

of  a  special  chancellor  by  the  parties  in  a  thorize  an  execution  issued  by  a  city  or 

cause,  or  by  lot  if  they  cannot  agree,  to  county  court  to  run  all  over  the  State, 

sit  in  the  trial  of  the  cause  whsti  the  chan-  Hickman  v,  O'Neal,  10  Cal.  292. 

cellor  Is  interested  or  otherwise  disquali-  The  legislature  has  the  power  to  reason- 

fied,  does  not  violate  the  constitutional  ably  regulate,  but  not  to  abolish,  either  di- 

provision  establishing  a  superior  court  of  rectly  or  indirectly,  the  use  of  the  writ  of 

chancery,  and  providing  that  the  chancellor  certiorari*     State  v,  Jersey  City,  42  N.  J. 

shall  be  elected  by  the  electors  of  the  State.  L.  1 1 8.              * 

Montgomery  u.  Commercial  Bank,  I  Sm.  8.  Foster  v.  Jones,  79  Va.  642;  s.  c, 

A:  Mar.  Ch.  (Miss. )  632.  52  Am.  Rep.  637. 

A  statute  providing  for  the  appointment  But  when  the  constitution  has  created  ao 
of  referees  is  not  unconstitutional  on  the  office,  and  fixed  its  term,  and  has  also  de- 
ground  of  creating  a  diversion  of  judicial  clared  the  grounds  and  mode  of  removal 
power  from  the  legitimate  channels  as  of  an  incumbent  before  tl^e  expiration  of 
pointed  out  in  the  constitution;  the  ref-  his  term,  the  legislature  has  no  power  to 
erees  are  subordinate  officeni  of  the  court,  remove  or  suspend  the  officer  for  any  other 
Canon  v.  Smith,  5  Minn.  78.  reason  or  in  any  other  mode.     Lowe  v, 

A  trial  of  a  right  of  property  before  a  Commonwealth,  3  Mete.  (Ky.)  237.    See 

sheriff  is  not  a  judicial  proceeding,  and  State  v,  Emerson,  39  Mo.  80. 

therefore  is  not  affected  by  that  part  of  the  4.  Haybum's  Case,  2  Dall.  (U.  S.)  409; 

constitution  which  limits  the  courts  of  the  In  re  Cincinnati  Citizens,  2  Flip.  (U.  S. 

State.     Rowe  v.  Bowen,  28  111.  116.  Cir.)  228. 

1.  Maxwell  v.  Goetschius,  40  N.  J.  L.  5.  Houston  v,  Williams,  13  Cal.  24. 
383:  McDaniel  v,   Carrell,    19  111.   226;  A  case  which  has  been  submitted  for 
Denny  v.  Mattoon,  2  Allen  (Mass.).  361;  decision  to  the  supreme  court  is  not  sub- 
Lane  V,  Nelson,  79  Pa.  St.  407;  Richards  ject  to  any  control    by  the  legislature. 
«r.  Rote,  68  Pa.  St.  248;  Pryor  v,  Downey,  Lanier  v.  Gallatas,  13  La.  Ann.  175. 
50  Cal.  388:  Israel  v,  Arthur,  7  Colo.  5;  6.  Beyman  v.  Black,  47  Tex.  558;  Orr 
Black    on    Const.    Prohibitions,   §    208;  v.  Rhine,  45  Tex.  345. 
Cooley  Const.  Lim.  107.   See  infra ^  §  13,  A  provision  of  a  State  constitution  that 
(^),  of  this  article.  "  all  laws  of  a  general  nature  shall  have  a 

But  where  the  jurisdiction  has  attached  uniform  operation  throughout  the  State," 

and  there  has  been  a  formal  defect  in  the  does  not  inhibit  the  passage  of  appropriate 

proceedings,  not  affecting  the  substantial  local  acts.     Ohio  v,  Covington,  29  Ohio 

equities  ^  the  parties,  it  may  be  cured  by  St.  102. 

a  retroactive  statute.     Lane  v.  Nelson,  79  A   prohibition  in  a  State  constitution 

Pa.  St.  407;  State  V.  Union,  33  N.  J.  L.  350.  against  the  paaiage  of  special  laws  does 
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means  one  which  touches  only  a  portion  of  the  territory  of  a  State 

or  of  its  citizens ;  an  act  may  be  public  and  yet  local.^  A  statute 
in  relation  to  the  counties  or  cities  of  a  State,  which  affects  only  a 
portion  of  them,  or  which  expressly  or  impliedly  excludes  a  por- 
tion from  its  operation,  is  local  and  special  within  the  meaning  of 
the  constitutional  inhibitions.^   The  prohibition  cannot  be  evaded 

not  affect  special  laws  passed  prior  to  the  being  special  and  local.     Contieri  v.  New 

adoption  of  the  constitution.     Ex  parte  Brunswick,  44  N.   T.  L.  i,  58;  People  v. 

Burke,  59  Cal.  6;   Brown  v.   Denver,   7  Hoffman,  24  Hun  (N.  Y.),  142;  Gaskin  v. 

Colo.  305;  People  v.  Jobs,  7  Colo.  475.  Anderson,  55  Barb.  (N.  Y.)  259;  Gaskin 

The  fact  that  the  representatives   of  a  v.  Meek,  42  N.  Y.  186.     Compare  Conner 

county  sanction  a  local  act  applicable  to  It  ».  New  York,  5  N.  Y.  285. 

does  not  affect  its  constitutionality.    Ham-  ClaMifioation  of  Cities. — The  only  proper 

ikon  V,  County  Court,  15  Mo.  3.  classification  of  cities  and  towns  is  bylpop- 

1.  Kerrigan  V.  Force,  68  N.  Y.  38r.  ulation.     Geographical  distinctions  cannot 

The  meaning  of  the  word  "local,"  as  be  resorted  to  without  entering  the  domain 

applied  to  legislative  bills,  •oiay  be  reached  of  special  legislation.     Commonwealth  v. 

in  two  ;vrays:  (i)  by  ascertaining  what  the  Patton,  88  Pa.  St.  258;  Wheeler  r.  Phila- 

framers  of    the    constitution   desired    to  delphia,  77  Pa.  St.  338;  Kilgore :/.  Magee, 

guard  against  by  placing  such  a  provision  85  Pa.  St.  40Z ;  People  v.  Cooper,  83  III 

in  it,  and  thus  finding  the  meaning  with  585.* 

which  they  charged  the  word;  (2)  by  as-  But  an  act  excluding  perpetually  from 

certaining  what  meaning  has  been  given  to  its  operation    counties  containing   more 

the  word  by  writers  and  courts  when  ap-  than  150,000  or  less  than  iO',ooo  inhabi- 

plied  to  a  statute.     People  v.  Chautauqua  tants  is  a  local  law.     The  perpetual  exdu- 

Co^,  43  N.  Y.  10.  sion  of  certain  counties  from  the  operatioa 

Local  and  Temporary  Distixigniilied. —  of  a  law  is  not  a  classification  of  counties. 

The  fact  that  a  statute  is  limited  as  to  the  Morrison  v.  Bachert,  112  Pa.  St.  322. 

time  of  its  duration  does  not  make  it  a  Looal  Laws  Begnlating  Internal  AiEdn 

local   or  a  special  law;    such  an  act   ts  of  Towni. — ^The  constitutional  provision 

termed  a  temporary  one.     A  local  orspe-  against  enacting  any  **  private,  local,  or 

cial  statute  is  one  limited  in  the  objects  to  special  laws  regulating  the  internal  aftiirs 

which  it  applies;  a  temporary  statute   is  of  towns  and  counties"  applies  also  to 

limited   merely  in   its  duration. •«  Neces-  cities.     State  v.  Parsons,  40  N.  J.  L.  i. 

sarily  a  local  or  special  law  may  be  per-  A  statute  conferring  upon  all  cities  hav- 

petual,  or  a  general  law  may  be  temporary,  ing  a  population  of  not  less  than  25,000 

People  V.  Wright,  70  111.  38 8.  inhabitants  the  power  of  issuing  bonds  to 

Local  and  Special  Distingiiished. — The  fund  their  floating  debt  Is  in  violation  of 

Indiana  curative  statute  of  March  21,  1S79,  ^^^  provision.     State  v.  Trenton,  42  N. 

"legalizing  the  practice  of  circuit  courts  J.  L.  486. 

in  calling  causes  for- issues,  and  in  entering  Statntee  Held  Kot  Looal. — The  Kansas 

judgments  on  the  first  day  of  the  term,"  is  statute  as  to  registration,  while  appfying 

unconstitutional  for  the  reason   that  it  is  only  to  cities  of  the  first  and  second  classes, 

both  local  and  special  in  its  provisions,  is  not  within  the  constitutional  inhibitioo 

It  is  special  because  it  does  not  apply  to  against  the  enactment  of  general  laws  not 

all  "  judgments,  orders,  or  decrees"  which  having  a  uniform    operation.      State  f'. 

may  have  been  or  may  be  taken  on  the  Butts,  31  Kans.  537.     Compare  State  v. 

first  day  of  the  term;  and  it  is  local,  also,  Jersey  City,  45  N.  J.  L.  297. 

"because  it  does  not  in  terms  legalize  and  An  act  empowering  justices  of  the  peace 

validate  all  the  judgements,  orders,  or  de-  and  others  to  commit  to  the  county  jail  in 

crees  of  all  the  circuit  courts  of  the  State  lieu  of  the  workhouse,  in  certain  cases, 

which  had  been  so  taken,  but  only  of  such  held  not  to  be  special  legislation,  though 

of  said  courts  as  had  "  adopted  rules  of  applicable    only  to    counties   having  no 

practice  making    the    summons   in    civil  workhouses.     State  v,  Gibbs,  46  N.  J.  L. 

causes  returnable  to  the  first  day  of  the  513. 

term."    Mitchell  v.  McCorkle,  69  Ind.  184.  The   statute  of    Illinois  providing  for 

8.  Segnlating  Feee  of  Officers. — An  act  summary  convictions  for  refusing  to  work 

regulating  the  salaries  or  fees  of  municipal  on  public  roads,  the  same  being  applicable 

or  county  officers  which  is  applicable  to  but  to  all  counties  in  the  State  acting  under 

a  single  city  or  county,  or  to  only  a  por-  township  organization,  is  not  a  local  or 

tion  of  the  State,  is  unconstitutional  as  special  law.     Reynolds  v.  YoUua,  89  10* 
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by  declaring  the  act  to  be  a  general  law.     Any  statute  which  can 
apply  to  but  a  portion  of  the  State,  though  purporting  to  be  a 

f general  statute,  is  special  legislation.^  In  several  of  the  States  the 
egislature  is  forbidden  to  pass  any  special  act  conferring  corpo- 
rate powers.  This  provision  applies  only  to  private  and  not  to 
municipal  corporations.*^  •  The  constitutions  of  several  States  pro- 
vide that  "  all  laws  of  a  general  nature  shall  be  uniform  in  their 
operation."  A  statute  is  general  and  uniform  in  its  operation 
when  it  operates  equally  upon  all  persons  who  are  brought  within 
the  relations  and  circumstances  provided  for,  thoue^h  it  may  not 
affect  every  citizen  or  every  portion  of  the  State.*     Where  the 

257.      See  Potwin  v.   Johnson,   108  111.  tion  and  giving  it  power  to  purchase  the 

70.  franchises  of  another  existing  corporation. 

An  act  which  applies  to  fifty-eight  of  Wallace  v.  Loomis,  97  U.  S.  146.     C3ww- 

thc  sixty  counties  of  the  State  cannot  be  'part  In  re  Union  Ferry  Co.,  32  Hun  (N. 

deemed  a  local  act.     People  v,  Newbutgh  Y.),  82. 

Plank  Road  Co.,  86  N.  Y.  i.  An  act  enabling  a  particular  foreign  cor- 

Polios   Powor. — Statutes   of   a   ceruin  poration  to  sue  and  be  sued  within  the 

character,  though  local  or  special  in  their  State  is  not  a  private  or  local  bill.     Fall 

operation,  may  still  be  sustained  on  the  Brook  Coal  Co.  v.  Lynch,  47  How.  Pr. 

ground  of  the  police  power.      State  v»  (N.  Y.)  520. 

Aubuchon,  8   Mo.  App.  325;   People  v.  An  act  purporting  to  authorize  a  single 

Harper,  91  111.  357.  ferry  at  a  designated  point  on  a  particular 

1.  Belleville  R.  v.  Gregory,  15  III.  20;  river  is  void  under  a  constitution  which 

DevinA  v.   Commissioners,   84    III.    590;  prohibits  the  legislature  from  chartering  or 

Gibbs    V,   Morgan,   39    N*   !•    ^*    I36;  licensing  ferries  by  local  or  special  laws. 

Woodard  v.  Brien.  14  Lea  (Tenn.),  520;  Frye  v.  Partridge,  82  111.  267. 

Topeka  V.  GiUett,  32  Kans.  431.  PriTate   Highway  Bills.— A   constitu- 

An  act  which  assumes  to  give  a  lien  for  tional  provision  against  the  passage  of  a 

certain  kinds  of  work,  and  which,  although  private  or  local  bill  "  laying  out,  opening. 

it  has  an  enacting  clause  applicable  to  the  etc. ,  roads,  highways,  or  alleys"  does  not 

entire  State,  yet  contains  a  section  ex-  include  city  streets  or  avenues.     In  re 

eluding  from  its  operation  one  or  more  Woolsey,  95  N.  Y.  135;  /#»  r^  Lexington 

counties  either  specifically  by  name  or  by  Avenue,  92  N.  Y.  629. 

excluding  from  its  operation  counties  hav-  A  special  act  authorizing  a  plank-road 

ing  a  population  greater  than   a  certain  company  to  mortgage  its  road  does  not 

number,  is  in  violation  of  the  constitu-  conflict  with  the  constitutional  provision 

tional  pfx>vision  against  local  and  special  against  authorizing  "  by  private  or  bpecial 

legislation.      Davis  v.   Clark,    18    Repr.  law  the  sale  or  conveyance  of  any  real 

(Psi.)  667.  estate  belonging  to  any  person,"  but  must 

The  Missouri  stalute  of   1881  (p.  172)  be  treated  as  an  amendment  of  the  charter. 

was  an  act  to  regulate  the  appointment  of  Joy  r.  Jackson,  etc.,  Co.,  11  Mich.  155. 

notaries  public  in  all  cities  having  a  popu-  8.  N^Aunich  r*.  Railroad,  20  Iowa,  338; 

lation  of  100,000  or  more,  and  it  provided  Cordova  v.  State,  6  Tex.  App.  207;  State 

that  the  office  of  any  notary  public  in  such  v.    Mining  Co.,    16   Nev.  432;  Lake  v. 

city,  holding  a  commission  bearing  date  State,  18  Fla.  501.     See  KeUey  v.  State, 

prior  to  the  passage  of  the  act,  and  whose  6  Ohio  St.  269. 

term  of  office  had  not  expired  at  the  time  The  word  "  operation,"  as  used  in  the 

the  act  became  a  law,  should  be  abolished;  constitutional  provision  that  all  laws  of  a 

the   act  could   only  apply  to  St.  Louis,  general  nature  shall  have  a  uniform  opera- 

Heid,  that  the  court  would  take  judicial  tion,  refers  to  the  practical  working  and 

notice  of  that  fact  ascertained  from  the  effect  of  a  law.   Geebrick  v.  State,  5  Iowa, 

census  reports,  and  that  the  act  was  special  491 . 

legibdation  and  unconstitutional.     State  v,  A  statute  authorizing  five  per  cent  dam- 
Herrmann,  75  Mo.  340.  ages  to  be  taxed  as  costs  against  the  losing 

8.  State  r.  Newark,  40  N.   J.   L.  71;  party  in  litigated  cases  in  San  Francisco 

Read  v,  Plattsmouth,  107  U.  S.  568.  acts  equally  and  uniformlv  upon  all  parties 

Such  a  provision  does  not  prohibit  the  upon  whom  it  acts  at  all,  and  is  constitu- 

legialattire   from    passing    a    special    act  tional.     Corwin  v.  Ward,  35  Cal.  198. 

cliftQging  the  name  of  an  existing  corpora*  An  act  fixix^  the  rate  of  interest  which 
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constitution   empowers  the  legislature   to  pass  special  acts ''  in 

cases  where  a  general  law  cannot  be  made  applicable/'  the  legislar 

ture  is  the  exclusive  judge  of  the  necessity  of  special  legislation  in 
a  given  case.* 

(d)  Delegation  of  Powers. — It  is  an  established  principle  of  con- 
stitutional law  that  the  power  conferred  upon  the  legislature  to  en- 
act laws  cannot  be  delegated  by  that  department  to  any  other  body 
or  authority*^     But  this  principle  does  not  restrict  the  authority 

may  be  charged  by  pawnbrokers  is  no  vio-  209;    Martin  v.   O'Brien,   34    Miss.  2.. 

lation  of    a  constitutional  provision  for  Compare  Smith  v.  Smith,  i  How.  (Miss.) 

"uniform  laws."    Jackson  v.  Shawl,  29  T02.     See  Bank  of  Newbem  tr.  Taylor,  i 

Cal.  267.  Car.  Law  Repos.  246;  Gordon  v.  Win- 

BeTenn«  Laws. — By  the  requirement  of  Chester,  12  Bush  (Ky.),  114;  Louisville, 

a  "  uniform  operation,*' as  applied  to  reve-  Gas  Co.  v.  Citizens*  ^is>Iight  Co.,  115 

nue  laws  and  tax  statutes,  it  was  intended  U.  S.  683;  Black  on  Const.  Prohibitions, 

that  laws  of  this  character  should,  as  near  §  54;  Cooley  Const.  Lim.  393-396.    See, 

as  possible,  affect  persons  and  property  tVf/ra,  §§  9  (g)^  and  12  (a), 

alike.     But  approximation  is  all^that  can  1.  St.  Louis  v.  Shields,  62  Mo.  347; 

be  expected.     A  revenue  law  which  shouM  Mosier  v,  Hilton,  15  Barb.  (N.  Y.)  657; 

be  absolutely  equal  in  its  operation  is  im-  Johnson  v.  Railroad,  23  111.  202;  Hess  v. 

possible.     People  v.  Coleman,  4  Cal.  46;  Pegg,  7  Nev.  23;  In  re  Sticknoth,  7  Ner. 

People  V.  Whyler,  41  Cal.  351;  Kirby  v.  223.     Compare  State  v.  Newark,  40  N.  J. 

Shaw,  19  Pa.  St.  258;  Commonwealth  v,  L.  71. 

Savings  Bank,  5  Allen  (Mass.),  428;  Allen  The  courts    have  authority  to  decide 

V,  Drew,  44  Vt.  174, 186;  Cooley  on  Tax-  whether  an  act  is  for  a  local  or  private 

ation,  164  et  seq,  purpose,  and  therefore  within  a  coostita- 

floldiers. — A  law  which  extends  to  a  par-  tional   provision  which    requires  a  two- 

ticular  class,  as  soldiers,  the  privilege  of  thirds  vote  of  the  legislature  for  a  bill 

voting,  when  out  of  the  State,  for  State  and  appropriating  money  for  local  or  private 

county  officers,  is  not  unconstitutional  by  purposes.     The  legislature  must  indeed 

reason  of  not  extending  the  same  privilege  decide  in  the  first  instance,  but  their  deci- 

to  all  the  electors  of  the  State  when  absent  sion  is  not  final  or  conclusive.     P^)ple  v. 

from  the  State.'  Chandler  v.  Main,   16  Allen,  42  N.  Y.  378. 

Wis.  398.  8.  State  ».  Parker,  26  Vt.  362;  State  v. 

Bailroads. — ^Where  a  statute  imposes  on  Copeland.  3  R.  L  33;  Thorne  v.  Cramer, 

railroad  companies  the  duty  of   fencing  15  Barb.  (N.  Y.)  112;  Bradley  v.  Baxter, 

their  track,  and  provides  that  they  shall  be  15  Barb.  (N.  Y  )  122;  Barto  v.  Himrod» 

liable  not  only  for  damages  resulting  from  8  N.  Y.  483;  People  v.  Stoat,  23  Barb, 

neglect  of  such  duty,  but  also  for  a  rea-  (N.  Y.)  349;  Parker  v.  Commonwealth, 

sonable  attorney  fee  in  any  case  brought  6  Pa.  St.  507;  Commonwealth  v.  McWil- 

to  recover  such  damages,  the  provision  re-  liams,  11  Pa.  St.  61;  Rice  v.  Foster,  4 

garding  the  attorney  fee  is  not  unconsti-  Harr.  (Del.)  479;   State  v.  Swisher,  17 

tutional;  it  is  not  a  case  of  singling  out  a  Tex.  441;  State  v,  Armstrong,  3  Sneed 

certain  class  of  corporations  and  imposing  (Tenn.),  634;  Railroad  Co.  v.  Commts- 

upon  them  a  peculiar  liability,  but  it  is  in  sioners,  i  Ohio  St.  77;  Maize  v.  State.  4 

the  nature  of  a  penalty  imposed  fox  the  Ind.  342;  Meshmeier  v.  State,  ^i   Ind. 

neglect  of  a  statutory  duty.     Peoria,  etc.,  482;  Santo  v.  State,  2  Iowa,  165;  Gee- 

R.  V.  Duggan,  18  Repr.  (111.)  357.     See  brick  v.   State,  5    Iowa,   491;  State  t. 

Thorpe  v.  Railroad,  27  Vt.  156;  Cooley's  Beneke,  9  Iowa,  203:  State  v.  Weir.  35 

Const.  Lim.  579.   See  also  Police  Power.  Iowa.  134;  State  v.  Wilcux,  45  Mo.  458; 

ExoIofliTe  Frivileget. — A  clause  in  the  People  v.  Collins,  3  Mich.  343;  Ex  parte 

constitution  which  declares  that  *'no  man  Cox.  65  Cal.  21;  Brown  v.  Fletscbner,  4 

or  set  of  men  are  entitled  to  separate  pub-  Oreg.  132:  Cooley's    Const.    Lim.  UT* 

lie  emoluments  or    privileges    from  the  Cooley   on    Taxation    (2d   Ed.),  61-63; 

community  but  in  consideration  of  public  Dillon  on  Munic.  Corp.  g§  60,  $67,  618. 

services,"  has  no  reference  to  the  private  A  statute  of  Minnesota  provided  for 

relations  of  the  citizens,  nor  to  the  action  the  taking  up  of  certain  State  bonds  and 

of  the  legislature  in  passing  laws  regulat-  issuing^  new  ones  in  lieu  of  them;  bot  it 

ing    the    domestic    policy    and    business  was  doubtful  whether  this  could  be  done 

affairs  of  the  people  or  any  portion  of  legally  without  submitting  the  qiHestion 

them.    Williams  v.  Cammack,  27   Miss,  to  a  vote  of  the  people.     The  act  tbero- 

098 


lK%t9M  msaA^maiaslim  CONSTITUTIONAL  LAW.    of  LegiilatlTt  Poww. 

of  the  legislature,  in  creating  municipal  corporatioi^s,  to  confer 
upon  them  the  right  of  local  government  and  the  power  to  make 
by-laws  and  ordinances  not  inconsistent  with  the  laws  of  the  State. 
This  is  not  regarded  as  a  delegation  of  power.*  So  the  legislature 
may,  in  its  discretion,  recall  to  itself  and  exercise  so  much  of  the 
powers  it  has  conferred  on  municipal  corporations  as  are  not  secured 
to  such  corporations  by*  the  constitution.*-*  Statutes  creating 
municipal  corporations,  or  imposing  liabilities  upon  them,  or  au- 
thorizing them  to  incur  obligations  or  make  improvements,  may  be 
referred  to  the  people  of  the  districts  immediately  affected,  to  de- 
cide by  their  votes  whether  they  will  accept  the  incorporation  or 
assume  the  burdens ;  but  the  legislature  must  efiact  a  complete  and 
valid  law  according  to  the  prescribed  usages,  and  it  must  derive 
its  whole  vigor  and  vitality  from  the  legislature,  and  no  additional 

efficacy  from  the  popular  vote.'    A  private  act  of  incorporation 

• 

fore  provided  that  the  decision  of  this  13  La.  Ann.  56;  Peny  v,  Rockdale,  63 

question  should  be  left  to  the  judges  of  Tex. '451;   Bradley  v,  McAtee,  7    Bush 

the  supreme  coun,  or.  in  case  they  should  (Ky.)i  667;  Trigally  r.^Merophis,  6  Cold, 

decline  to  act.  to  an   equal  number  of  (Tenn  )  382;  Bliss  v.  Kraus.  16  Ohio  St 

judges  of  the  district  courts,  and  that  the  55:  Dalby  v.  Wolf,  14  Iowa.  228;  State 

matter  should  be  submitted  to  the  people  v.  Wilcox,  45  Mo.  458;  People  v.  Hurl- 

or  not  according  as  the  judges  decided,  but,  24  Mich.  108;  Mills  v.  Charleton,  29 

ffeid^  that  the  act  delegated  legislative  Wis.  415;   State  v.  Neill,  24  Wis.   149; 

power  to  the  judges  mentioned,  and  was  Cooley's  Const.  Lim.  191. 

therefore    unconstitutional.       State    v.  A  legislature  which  itself  has  power  to 

Young,  29  Minn.  474.  impose  a  poll  tax  may  authorize  a  muni* 

An  act  of  the  legislature  conferring  on  cipality  to  impose  one.     Perry  v,  Rock- 

tbe  district  court  the  power  to  incorporate  dale,  62  Tex.  451. 

towns  is  unconstitutional,  because    the  8.  People  v.  Pinckney,  32  N.  Y.  377. 

constitution   confers  that  power  on  the  8.  Lammert  v.  Lidwell,  62  Mo.  188. 

legislature,  and  delegated  power  cannot  Vote  on  AeosptanM  of  Chartor. — It  is 

be  delegated.     People  v.  Nevada,  6  Cal.  not  an  unlawful  delegation  of  power  for 

143;  State  V.  Simons,  32  Minn.  540.    See  the  legislature  to  provide  that  a  proposed 

Blake  ir.  People,  109  III.  302.  city  charter  shall  be  submitted  for  adop- 

The  creation  of  a  railroad  commission  tion  or  rejection  to  the  popular  vote, 

to  fix  reasonable  tolls  for  freight  and  pas-  Gorham  v.  Springfield.  21  Me.  58;  Call 

senger  transportation   is  not  an  uncon-  v.   Chad  bourne.  46   Me.    206;   Bank  of 

stitutional  delegation  of  legislative  pow-  Chenango  v.  Brown.  26  N.  Y.  467;  Cora- 

ers.     Georgia  R.  V.  Smith.  70  Ga.  694.  mon wealth  v.  Painter.   10  Pa.  St.  214; 

Neither  is  the  giving  of  power  to  the  Commonwealth  v.  Judges,  8  Pa  St.  391; 

Stvernor  to  make  pilotage   regulations.  Patterson  v.  Society.  4  Zabr.  (N.  J.)  385; 

artin  v,  Witherspoon,  135  Mass.  175.  Burgess  v,  Pue,  2  Gill   (Md.),  11;    Bull 

An   act  of  Congress  authorizing  the  v.  Read,    13    Gratt.  (Va.)  78;  Clarke  v. 

erection  of  a  bridge  over  navigable  waters  Rogers,  81  Ky.  43:  Lafayette,  etc.,  R. 

may  lawfully  devolve  upon  the  secretary  v.  Geiger,  34  Ind.  185;  Guild  v.  Chicago, 

of  war  the  duty  of  determining,  from  a  82  III.  472;  Morford  v.  Unger.  8  Iowa, 

plan  of  the  proposed  bridge,  to  be  sub-  82;  State  v.  Scott,  17  Mo.  521:  State  v. 

mitted  by  the  bridge  company,  whether  Wilcox,  45  Mo.  458;  Hobart  v.  Super- 

or  not  it  conforms  to  a  condition  in  the  visors,  17  Cal.  23;  Cooley's  Const.  Lim. 

act  that  the  navigation  of  the  river  shall  118. 

not  be  injured,  there  being  an  express  Blvision   of    Conatios. — ^The    question 

reservation  to   Congress    of    power    to  whether  a  county  or  township  shall  t>e 

amend   or  repeal   the   act.      People  v.  divided   and    a    new    one    erected,    or 

Kelly,  5  Abb.  (N.  Y.)  New  Cas.  383.  whether  two  shall   be  consolidated,  or 

1.  State  9.  No  yes.  30  N.  H.  279;  People  new  territory  be  added   to  an  existing 

V.  Draper.  15  N.  Y.  532;  Durach*s  Ap-  division,  may  properly  be  referred  to  the 

peal,  63  Pa.  St.  491;  Burgess  v.  Pue.  2  popular  vote.     State  v,  Elwood.  ii  Wis. 

Gill  (Md.),  11;  Jones  v.   Richmond.    18  17;  Smith  v.  McCarthy,  56  Pa.  St.  359; 

Giatt.  (Va.)  517;  New  Orleans  v.  Turpin,  State  v.  Reynolds,  5  Gilm.  (111.)  i;  Sute 
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may  be  made  to  depend  upon  its  acceptance  by  the  corporators.* 
But  the  legislature  has  no  constitutional  power,  in  enacting  a  gen- 
eral  law  applicable  to  all  the  people  of  the  State,  to  condition  its 
taking  effect  upon  the  casting  of  a  popular  vote  in  its  favor.^    But 

V.  McNeill,  24  Wia.  149;  Commonwealth  The  repeal  of  A  charter  may  be  made  to 

V,  Judges,  8  Pa.  St.  391;  Call  v.  Chad-  depend  upon  a  coniingeDcy.     Lothropv. 

bourne,  46  Me.  206.  Stedman,  42  Conn.  583. 

^  Location  of  Coonty  Seat.— Whether  the  2.    Barto  v.    Himrod,   8  N.   Y.  483; 

county  seat  shall  be  located  at  a  particular  Thorne  v.  Cramer,  15  Barb.  (N.  Y.)  113; 

place,  or  after  its  location  be  removed  Santo  v.  State,  2  Iowa,   165;  £x  pork 

elsewhere,  may  be  left  by  the  legislature  Wall.  48  Cal.  279.  313;  State  v.  Beneke. 

to  the  decision  of  the  voters  immediately  9  Iowa,  203;  State  v.  Swisher.  17  Tex. 

concerned.     Commonwealth  v.  Painter,  441;  State  v.  Field,  17  Mo.  529:  Bank 

10  Pa.  St.  2x4;  People  v,  Salomon,  5^  of  Chenango  v.  Brown.  26  N.  Y.  470: 

III.  37.  People  V.  Stout,  23  Barb.  (N.  Y.)  349; 

A  statute  changing  from  one  town  to  State  v,  Wilcox,  45  Mo.  458.     Cimfm 

another  the    holding   of    terms  of    the  State  v.   Parker,  26  Vt.  357;   State  v. 

supreme  court  in  and  for  the  county  is  Noyes,  30  N.  H.  292;  Bull  v^  Read,  13 

not  unconstitutional  in  making  the  change  Gratt.  (Va.)  78;  Johnson  v.  Rich,  9  Barb, 

depend  on   the  performance  of  certain  fN.  Y.)  680;  State  v.  Reynolds,  5  Gilm. 

acts  by  the  citizens  of  the  latter  town,  (111.)  i;    Robinson  v.   Bidwell.  22  Cal. 

as  to   providing   accommodations,   etc.*  349;   Smith  v.  Janesville,  26  Wis.  291. 

Walton  V,  Greenwood,  60  Me.  356.  See  Cooley*s  ConsL  Lim.  §§  120-124. 

Looal  Option. — A  statute  providing  that  Tett  of  Conditional  Legislation.— It  is 

the  citizens  of  the  several  counties  shall  true  that  a  statute  may  be  pa&sed  to  uke 

decide  by  their  votes  whether  or  not  the  effect  upon   the  happening  of  a  foiure 

retailing  of  intoxicating  liquors  shall  be  event,  but  this  does  not  mean  any  and 

permitted  in  said  counties,  is  unconstitu-  every  event  that  may  be  named.    The 

tional,  as  being  an  unlawful  delegation  of  event  should  be  one  which  shall  produce 

legislative    power.      Rice    v,    Foster,  4  such  a  change  of  circumstances  that  the 

Harr.  (Del.)  479;    Parker  v.  Common-  law-makers,  in  the  exercise  of  their  owo 

wealth,  6   Ra.  St.   507;    Commonwealth  judgment,  can  declare  it  to  be  wise  and 

V.  Mc Williams,  11    Pa.  St.  61;  State  v,  expedient  that  the  law  shall  take  effect 

Copeland,  3  R.  I.  33;  Geebrick  v.  State,  when  the  event  shall  occur.     The  leg- 

5  Iowa.  495:  Maize  c.  State,  4  Ind.  342;  islature  cannot    transfer  to  others  the 

Meshmeier  v.  State,  ii  Ind.  484;  State  v.  responsibility  of  deciding  what  legislation 

Field,  17  Mo.  529.  is  expedient  and  proper,  with  reference 

Mnnioipal  Aid  to  Bailroadi. — A  statute  either  to  present  conditions  or  fninre 

allowing  towns  through  which  a  certain  contingencies.    For  the  legislators  to  saj 

railroad  is  to  pass  to  subscribe  to  its  that  they  deem  a  law  to  be  expedient, 

stock,  provided  a  certain  proportion  of  provided  the  people  shall  deem  it  expedi- 

the  resident  tax-payers  vote  to  do  so,  is  ent,  amounts  to  an  abandonment  of  the 

not  a  delegation  of  legislative  power;  it  legislative  functions.     A  statute  passed 

is  a  grant  of  a  privilege  to  the  towns,  to  take  effect  upon  a  subsequent  event 

taking  effect  immediately,  but  providing  must  be,  when  it  comes  from  the  hands 

that  their  election  to  use  the  privilege  of  the  legislature,  a  law  in  presenti  to 

shall  be  signified  in  a  certain  manner,  take  effect  in  future.     On  the  question 

Starin  v.  Genoa,  23  N.  Y.  439;  San  An-  of  the  expediency  of  the  law,  the  legis- 

tonio  V.  Jones,  28  Tex.  19.  lature  must  exercise  its  own  judgment 

1.  Angell  &  Ames  on  Corp.  §  81.  definitely  and  finally.     If  the  law  can  be 

The  principle  that  a  State  legislature  made  to  take  effect  on  the  occurrence  of 

cannot  delegate  its  legislative  power  does  an   event,  the  legislature  must  declare 

not  forbid  it  to  grant  a  franchise  de-  it  expedient  if  the  event  shall  happen,  but 

pendent   on    a  condition   of    obtaining  inexpedient  if  it  shall  not  happen.    Tbey 

consent  from  another  body.     For  the  can  appeal  to  no  other  man  or  men  to 

legislature  to  create  a  corporation  with  Judge  for  them  in  relation  to  its  present 

power  to  lay  a  street  railroad,  subject  to  or  future  propriety  or  necessity;  tbej 

the  condition  of  obtaining  the  assent  of  must  exercise  that  power  themselves,  and 

the  city  to  the  use  of  the  street,  does  not  thus  perform    the   duty  imposed  npon 

involve  delegating  legislative  power  to  them  by  the  constitution.     But  in  case 

the  city.     Philadelphia  v.  Passenger  R.  of  a  law  drawn  to  take  ^ect  if  it  shall  be 

Co.,  4  Brewst.  (Pa.)  14.  approved  by  a  popular  vote,  no  event 
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if  a  legislative  act  is,  by  its  terms,  to  take  effect  in  any  confingency, 
it  is  not  unconstitutional  to  make  the  time  when  it  shall  take  effect 
depend  upon  the  event  of  a  popular  vote.* 

7.  Powers  of  Congress. — The  government  of  the  United  States  is 
one  of  enumerated  powers,  the  national  constitution  being  the 
instrument  which  specifies  them,  and  the  power  of  Congress  to 
pass  any  law  must  be  sought  alone  in  some  express  grant  in  the 
constitution,  or  be  found  necessary  to  carry  into  effect  such  powers 
as  are  there  conferred.*  Where,  by  the  constitution,  power  is 
given  to  Congress  over  a  subject,  not  exclusive  in  its  terms  nor  in- 
consistent with  State  action,  the  States  have  power  to  legislate 
upon  that  subject  until  Congress  exercises  the  power  conferred 

afifectiog  the  expediency  of  the  law  is  in  xhe  constitution.   If  it  be.  the  question 

expected  to  happen.     The  ex{}ediency  or  is  decided.     If  it  be  not  expressed,  the 

wisdom  of  the  law,  abstractly  considered,  next    inquiry    must    be,   whether    it    is 

does  not  depend  on  a  vote  of  the  people,  properly  an  incident  to  an  express  power 

If  it  is  unwise  before  the  vote  is  taken,  it  and  necessary  to  its  execution.     If  it  be, 

is  equally  unwise  afterward.     The  legis-  then  it  may  be  exercised  by  Congress, 

lature  has  no  more  right  to  refer  such  a  If  not,  Congress  cannot  exercise  it."    a 

qaestion  to  the  whole  people  than  to  a  Story  on  the  Const.  §  1243. 
single  individual.   Ex  parte  Wall,  48  Cal.         Thus  the  act  of  Congress  of  Aug.  15, 

279,  313*     See  Bario  r.  Himrod.  8  N.  Y.  1876^   c.   287.   §    6,   prohibiting  certain 

490.     Compare  State   v.   Parker,  26  Vt  officers  of  the  United  Slates  from  "re- 

357.  questing,  giving  to  or  receiving  from  any 

1.  Cooley's  Const.  Lim.  123;  State  v.  other  officer  .  .  .  money  or  property  or 
Parker,  26  Vt.  357.  other  thing  of  value  for  political  pur- 

2.  Kilboum  v.  Thompson,  103  U.  S.  poses."  was  held  constitutional,  as  being 
X 68:  Martini'.  Hunter's  Lessee,  I  Wheat,  within  the  powfcr  of  Congress  to  pass 
(U.  S.)  326;  Gibbons  v.  Ogden,  9  Wheat,  laws  to  carry  into  effect  its  delegated 
<U.  S.)  187;  Calder  v.  Bull.  3  Dall.  (U.  powers.  Ex  parte  C\xx\\^,  106  U.  S.  371. 
S.)  386:  Briscoe  v.  Bank  of  Kentucky.  11  And  see  Reynolds  v.  United  States,  98  U. 
Pet.  (U.  S.)  257:  Gilman  v,  Philadelphia,  S.  145. 

3  Wall.  (U.  S  )  713;  People  v.  Flagg.  46  On  the  other  hand,  U.  S.  Rev.  Stats.  % 

N.  Y.  401;  Page  v.  Allen,  58  Pa.  St.  338;  5519,  providing  that  "if  two  or. more 

Wetster  v.  Hade,  52  Pa.  St.  477 ;  Cooley's  persons  in  any  State  or  Territory  conspire 

Const.  Lim.  9;  2  Story  on  the  Const.  §  .  .  .  to  deprive  .  .  .  any  person  or  class 

X907.  of  persons  of  the  equal  protection  of  the 

Implied   Powtn. — Power  is  given  to  laws,"  ihey  shall  be  punished  by  fine  or 

Congress  to  **  make  all  laws  which  shall  imprisonment,  was  held  unconstitutional, 

be  necessary  and  proper  for  carrying  into  as  not  being  within  any  of  the  powers 

execution  the  foregoing  powers  and  all  delegated  to  Congress.     United  States  v. 

other  powers  vested  by  this  constitution  Harris.  106  U.  S.  629. 

in  the  government  of  the  United  States  Bight  to  Bodde  upon  Sztmt  of  Powers 

or  in  any  department  or  officer  thereof."  Delegated. — It  has  been  claimed  that  as 

Const  U.  S.  art  I,  §  8.    Concerning  this  the  government  of  the  United  States  is 

grant  Story  says:  **The  plain  import  of  one  of  delegated   powers,  the  right  to 

the  clause  is,  that  Congress  shall  have  all  decide  ultimately  upon    the   extent    of 

the  incidental  and  instrumental  powers  powers  granted  has  not  been  delegated 

necessary  and  proper  to  carry  into  exe-  to  the  Federal  government,  nor  prohib- 

cution  all  the  express  powers.    It  neither  ited  to  the  States,  and  is  preserved  to 

enlarges  any  power  specifically  granted,  the  States  by  the  provisions  of  the  Tenth 

nor  is  it  a  grant  of  any  new  power  to  Amendment.     See  Ferris  v.  Coover,  11 

Congress;  but  it  is  merely  a  declaration  Cal.  175. 

for  the  removal  of  all  uncertainty,  that  But  this  is.  perhaps,  to  be  regarded  as 

the  means  of    carrying    into  execution  one  of  the  political  questions  that  were 

those  otherwise  granted  are  included  in  definitely  settled  by  the  recent  events  in 

the  grant     Whenever,  therefore,  a  qucs-  our  national  history.     The  government 

tion  arises  concerning  the  constitution*  of  the  Union  is  to  judge  of  the  extent  and 

alUy  of  a  particular  power,  the  first  ques-  the   proper  exercise  of  its  powers,      i 

tioo  \%t  whether  the  power  be  expressed  Story  on  the  Const.  %  432.     See  Crane 
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upon  it.*  But  in  cases  of  concurrent  authority,  when  Congress 
exercises  its  power,  it  thereby  prohibits  and  supersedes  all  State 
legislation  on  the  same  subject/-* 

The  power  conferred  upon  Congress  by  the  constitution  "  to 
regulate  commerce  with  foreign  nations'*  includes  the  power  to 
regulate  navigation,  and  embraces  all  commercial  intercourse  with 
foreign  powers,  the  transportation  and  entry  both  of  freight  and 
passengers,  the  nationalization  of  American  ships,  and  the  record- 
ing of  the  muniments  of  title  to  the  same,  and  the  laws  of  quar- 
antine, pilotage,  wrecks,  and  embargoes.^     (For  a  detailed  consid- 

and  Moses'  *'  Comparative  Politics/'  p.  of  the  State  law  before  the  passage  of  the 

836  et  seq,  act  of  Congress  may  be  recovered  after 

In  the  exercise  of  its  admitted  powers  its  passage.     Sturgis  v.  Spofford,  45  N. 

Congress  may  undoubtedly  deprive  an  Y.  446. 

individual  of  the  opportunity  to  enjoy  *a  Whan  any  right  or  privilege  is  subject 

right  that  belongs  to  him  as  a  citizen  of  to  the  regulation  of  Congress,  it  is  not 

a  State,  even  of  the  right  of  suffrage,  competent  for  State  laws  to  impose  con- 

Huber  V.  Reily,  53  Pa.  St.  112.  ditions   which  shall    interfere  with  the 

Congress  cannot,   by  legislative  act,  rights  or  diminish  their  value.    Cranson 

coerce  any  State  officer  as  such  to  perform  v.  Smith,  37  Mich.  309. 

any  duty.    The  State  officer  may  perform  8.   United  States  v.  Craig,  23  Repr. 

it  if  he  thinks  proper,  and  it  may  be  a  (U.  S.  Cir.)  707;  2  Story  on  the  Consti- 

moral    duty  to  perform   it;    but   if    he  tution,  §§  1056-1 102;  Gibbons  v.  Ogden, 

refuses,  no  law  of  Congress  can  compel  9  Wheat.  (U.  S.)  i. 

him.     Kentucky  v,  Dennison,  24  How.  Navigation. — The    power   of  control- 

(U.  S.)  66.  ling  navigation  is  incidental  |o  the  power 

1.  Weaver  v.  Fegley.  29  Pa.  St.  27;  to  regulate  commerce;  hence  the  power 
People  V.  Sheriff,  i  Parker  (N.  Y.),  659;  of  Congress  over  the  vessel  is  coextensive 
Houston  V.  Moore,  5  Wheat.  (U.  S.)  i;  with  that  over  the  cargo.  Brig  Wilson 
Sturgis  V.  Crowninshield,  4  Wheat.  (U.  v.  United  States,  i  Brock.  (U.  S.  Cir.) 
S  )  122;  Ogden  v.  Saunders,  12  Wheat,  i.  423;  The  Bark  Chusan,  2  Story  (U.  S. 
On  the  subject  of  concurrent  and  exclu-  Cir  ).  455;  Moor  v.  Veazie.  32  Me.  343; 
sive  powers,  consult  i  Story  on  the  Const.  Veazie  r/.  Moor.  14  How.  (U.  S.)  568. 
§§  4:5-447;  The  Federalist.  No.  32.  On  What  W^ten. — The  power  is  re- 

2.  Gibbons  v,  Ogden,  9  Wheat.  (U.  S.)  stricted  to  such  waters  as  can  be  ero- 
i;  McCulloch  v.  Maryland.  4  Wheat.  (U.  ployed  in  commerce  between  a  State  and 
S.)  316;  Houston  V.  Moore,  5  Wheat.  (U.  foreign  nations  or  some  other  State;  it 
S.)  I :  Sturgis  V,  Crowninshield,  2  Wheat,  does  not  extend  to  those  waters  within  a 
(U.  S.)  i:  Brown  v,  Maryland, ^2  Wheat.  State  from  which  a  vessel  cannot  be 
(U.  S.)  410;  Golden  v.  Prince,  3  Wash,  navigated  to  a  foreign  port  or  to  another 
(U.  S.  Cir.)  313;  In  re  Kirk,  I  Parkir  (N.  State.  Moor  ».  Veazie,  32  Me.  343; 
Y.),  67:  Freeman  v,  Robinson,  7  Ind.  King  v.  American  Transportation  Co.,  i 
321 ;  I  Story  on  the  Const.  §  439.  Flip.  (U.  S.  Cir.)  i. 

Where  the  legislature  of  a  State  has  But  while  navigating  the  high  seas  be- 

acted  uppn  a  subject  which,  by  the  con-  tween  ports  of  the  same  State,  a  vessel 

^  stitution  of  the  United  States,  is  within  of  the  United  States  is,  together  with  the 

'  the  jurisdiction  of  Congress,  but  as  to  business  in  which  she  is  engacfed.  sub- 

which   Congress  has   not   exercised    its  ject  to  the  regulating  power  of  Congress, 

power,  a  subsequent  act  of  Congress  on  Lord  v.  Goodall  S.  S.  Co.,  102  U.  S.  541 ! 

that  subject  does  not  operate  as  a'repeal  Pacific  Coast  S.  S.  Co.  v.  California  R. 

of    the  State  statute.      Such  action   of  Comm'rs,  18  Fed  Repr.  10. 

Congress  indicates  an  intention  to  as-  So  far  as  it  may  be  necessary  to  pro- 

sume  the  exercise  of  the  power  conferred  tect  the  products  of  other  countries  and 

by  the  constitution,  and  the  State  law  States  from  discrimination  by  reason  of 

becomes  from  that  time  inoperative;  but  their  foreign   origin,  the  power  of  the 

no  change  of  policy  on  the  part  of  the  national    government    over    commerce 

State  is  indicated,  such  as  would  render  with   foreign   nations,  etc.,  reaches  the 

it  inconsistent  to  enforce  the  provisions  interior  of  every  State   in   the  Union. 

of  a  statute  which  had  been  repealed.  Guy  v,  Baltimore,  100  U.  S.  434. 

Hence  a  penalty  incurred  for  a  violation  Bogistration  of  YetMJa. — The  act  of 
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Congfress  of  July  29,  1850,  requiring  the  one  of  them,  is  a  tax  on  the  shipowner 
transfer  of  a  vessel  to  be  recorded  in  the  for  the  right  to  land  such  ^Mtssengers. 
office  of  the  collector  of  customs  where  Such  a  statute  of  a  State  is  a  regulation 
the  vessel  is  registered  or  enrolled,  is  of  commerce,  and,  when  applied  to  pas- 
constitutional.  White*s  Bank  v.  Smith,  sengers  from  foreign  countries,  is  aregu- 
7  Wall.  (U.  S.)  646;  Blanchard  v.  The  lation  of  commerce  with  foreign  nations. 
Martha  Washington,  I  Cliff.  (U.  S.  Cir.)  Legislation  on  the  subject  which  it  covers 
463  ;  Foster  v.  Chamberlain,  41  Ala.  is  confided  exclusively  to  Congress  by 
158;  Shaw  V,  McCandless,  36  Miss.  396.  that  clause  of  the  constitution  which 
To  deterftaine  what  shall  be  evidence  gives  to  that  body  the  *'  right  to  regulate 
of  title  to  vessels  is  within  the  power  of  commerce  with  foreign  nations."  It  can- 
Congress  to  regulate  commerce;  hence  not  be  defended  as   falling  within  the 


the  act  of  1850,  as  to  recording  mort 
gages,  controls  the  State  Statute  of 
Frauds.  Mitchell  v.  Steelman,  8  Cal. 
363 


police  power  of  the  State,  for  legislation 
IS  prohibited  to  the  State  over  all  matters 
on  which  it  is  granted  exclusively  to 
Congress.     Henderson  v.  Mayor  of  New 


Pilotage..'— Congress  has  authority  to  York,  92  U.  S.  259;  Chy  Lung  v.  Ffee- 

pass  laws  regulating  pilotage  under  its  man.  92  U.  S.  275. 

constitutional  control    over    commerce.  But  Congress  itself  has  power,  under 

Cisco  V.  Roberts.  6  Bosw.  (N.  Y.)  494;  2  the  commerce  clause,  to  inhibit  any  class 

Story  on  the  Const.  §  1070.  or  degree  of  immigrants  from  coming 

But  the  grant  to  Congress  of  this  con-  into  the  United  States.     United  States  v, 

trol  did  not  of  itself  deprive  the  Stales  Craig.  22  Repr.  (U.  ,S.  Cir.)  707.     Or  to 

of  the  power  to  regulate  pilots.  Cooleyv.  tax  them.     Edye  v.  ^Robertson,  1I2  U. 

Philadelphia.  12  How.  (U.  S.)  299.  S.  580. 

Smlwrgoes. — An  act  of  Congress  lay-  Toimage  Dntist. — ^Any  duty,  tax,  or 
ing  an  embargo,  whether  for  a  limited  or  burden  imposed  under  the  authority  of 
an  indefinite  time,  and  whether  upon  the  Slates  which  is  in  its  essence  a  con- 
foreign  or  domestic  voyages,  is  valid  apd  tribution  claimed  for  the  privilege  of  ar- 
constitutional.  Gibbons  v,  Ogden,  9  riving  and  departing  from  a  port  of  the 
Wheat.  (U.  S.)  191:  United  States  v.  The  United  Stales,  and  which  is  assessed  on 
William,  2  Hairs  Law  Journal.  255;  3  a  vessel  according  to  its  carrying  capacity, 
Story  on  the  Consr.  §g  1075,  1289-1292.  is  void  unless  the  consent  of  Congress  be 

Passenger  Trafle. — The  term   "  com-  obtained.      Cannon  v.  New  Orleans,  20 

merce,*'  as  used  in  the  Federal  conslitn-  Wall.  (U.  S.)  577;  Hackley  v,  Geraghty, 

tion,  IS  not  limited  to  an  exchange  of  34  N.  J.  L.  332. 


commodities  only,  but  includes  as  well 
'*  intercourse"  with  foreign  nations;  and 


»f 


the  term  '*  intercourse*  includes  the 
transportation  of  passengers.  People  v. 
Raymond,  34  Cal.  492. 

lounigralieiL — A  State  statute  impos- 
ing a  tax  on  every  alien  passenger  who 
shall  come  by  vessel  from  a  foreign 
country  to  a  port  of  the  State,  and  hold- 
ing a  vessel  liable  therefor,  is  void  as  a 


A  State  statute  entitling  port- wardens 
to  receive  a  certain  sum  or  fee  for  every 
vessel  coming  into  port,  whether  called 
on  to  perform  any  service  or  not,  is  a 
regulation  of  commerce  and  unconstitu- 
tional. Steamship  Co.  v.  Port  Wardens, 
6  Wall.  (U.  S.)  31. 

A  State  law  which  authorizes  a  State 
officer  at  a  port  to  make  a  survey  of  sea- 
going vessels  there  arriving  and  of  dam- 


regulation  of  foreign  commerce.     People  aged  goods  found  on  board, — not  for  the 

V.  Compagnie  Generate  Transailantique,  purpose  of  certifying  the  quantity  and 

107  U.  S   59:  Passenger  Cases,  7  How.  value  of  the  things  inspected  for  the  pro- 

(U.  S.)  283:  People  V,  Pacific  Mail  S.  S.  tection  of  consumers,  but  to  furnish  offi- 

Co..  8  Sawy.  (U.  S.  Cir.)  640.  cial  evidence  for  the  parties  immediately 

But  a  law  of  New  York  which  required  concerned,  and  where  goods  are  found 

a  report  to  be  made  of  the  passengers  damaged  to  provide  for  their  sale^ — is 


brought  from  abroad  into  the  port  of 
New  York,  and  prescribed  a  fine  for  ne- 
glecting compliance,  was  held  constitu- 
tional. New  York  v.  Miln,  11  Pet.  (U. 
S. )  102;  Mayor  v.  Staples,  6  Cow.  (N.  Y.) 
169. 

A  statute  which  imposes  a  burdensome 
and  almost  impossible  condition  on  the 


not  an  inspection  law  such  as  a  State 
may  pass,  but  a  regulation  of  commerce, 
and  unconstitutional.  Foster  v.  New 
Orleans.  94  U.  S.  246. 

The  Power  Ezelnsive. — The  power  of 
Congress  to  regulate  foreign  and  inter- 
state commerce  is  exclusive,  and  the 
States  are  entirely  prohibited  from  legis- 


ship-master  as  a  prerequisite  to  his  land-  lating  on  the  subject.  Gibbons  v,  Og- 
ing  his  passengers,  with  an  alternative  of  den.  9  Wheat.  (U.  S.)  i;  People  v, 
paying  a  small  sum  of  money  for  each     Downer,  7   Cal.  169;   Mitchell  v.  Steel- 
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eration  of  the  power  of  Congress  to  regulate  commerce  among 

the  several  States,  the  reader  is  referred  to  the  title  INTERSTATE 

Commerce.)     Such  of  the  other  powers  of  Congress  as  have  been 
made  the  subject  of  judicial  discussion  are  mentioned  in  the  note.^ 

man,  8  Cal.  363;  Railroad  Commission-  those  of  Congress  upon  the  subject  are 

ers  f/.  Railroad  Company,  19  Rcpr.  (S.  superseded     and     become     inoperative. 

Car.)  795:  2  Story  on  the  Const.  §  1072.  Sturges  r.  Crowninshield,  4  Wheal,  (U. 

Compare  Henderson  v.  Spofford.  59  N.  S.)  122;  Farmers  &  Mechanics'  Bank  r. 

Y.  131;  People  V.  Coleman.  4  Cal.  46.  Smith,  6  Wheat.  (U.  S.)  131;  Ogdcn  v. 

Until  action  has  been  taken  by  Con>  Saunders,  12  Wheat.  (U.  S.)  213;  Bald- 
gress,  the  legislation  of  a  State,  not  win  %i.  Hale,  i  Wall.  (U«  S.)  229;  Meek- 
directed  against  commerce  or  any  of  its  ins  v.  Creditors,  19  La.  Ann.  497;  2  Story 
regulations,  but  relating  generally  to  the  on  Const.  §  11 14. 
riglys,  duties,  and  liabilities  of  citizens.  Since  there  is  nothing  in  the  Federal 
isof  obligatory  force  within  its  territorial  constitution  to  prohibit  Congress  from 
jurisdiction,  notwithstanding  it  may  re-  passing  laws  impairing  the  obligation  of 
motely  and  indirectly  affect  the  operations  contracts,  it  is  universally  conceded  that 
of  foreign  or  interstate  commerce,  or  per-  a  national  bankrupt  law,  when  there  is 
sons  engaged  in  such  commerce.  Sher-  one  in  existence,  with  provisions  com- 
iock  V.  Ailing,  93  U.  S.  99.  pulsory  upon  creditors,  is  valid  andtron- 

State  Taauition  of  Import!. — The  constt-  stitutional.     In  re  Beckerford,  i  Dill.  (U. 

tutional  prohibition  against  the  levying  S.  Cir.)  45;  /»  f^  Owens,  12  Nat.  Bankr. 

by  States  of  duties  on  imports  or  exports  Reg.  518;  Keene  v.  Mould,  16  Ohio,  12; 

relates  lo  foreign  not  to  interstate  com-  Morse  v,  Hovey,  I    Barb.  Ch.  (N.  Y.) 

mcrce.    Brown  z/.   Houston,   114  U.  S.  404;  In  re  Reiman,  7  Ben.  (U.  S.  Dijt.) 

622.     See  infra,  §  11  of  this  title.     See  455;  Darling  v.  Berry,  4  McCrary  (U.  S. 

also  Brown  v,  Maryland,  12  Wheat.  (U.  Cir.).  470. 

S.)4i9;  Smith  v.  People,  i  Park.  (N.  Y.)  FodoralJndidal  Power.— Where  a  ques- 

583 ;  Wynhamer  v.  People,  20  Barb.  (N.  tion  to  which  the  judicial  power  of  the 

Y.)  567.  Union   is  extended   by  the  constitution 

A  State  law  imposing  a  tax  upon  pre-  forms  an  ingredient  of  the  original  cause, 

miums  received  for  insuring  imports  is  it  is  in  the  power  of  Congress  to  give  the 

not  a  regulation  of  commerce.     People  circuit  courts  jurisdiction  of  that  caase. 

V,  National  Ins.  Co.,  27  Hun  (N.  Y.),  188.  although  other  questions  of  fact  or  of  law 

A  State  tax  on  the  gross  receipts  of  a  may  be  involved  in  it.     Osborn  v.  Bank 

State  corporation  engag^ed  in  transporting  of  U.  S.,  9  Wheat.  (U.  S.)  738;  Mayor ;. 

freight  and  passengers  between  this  and  Cooper,  6  Wall.  (U.  S.)  252;  Connor  v. 

foreign  countries  is  not  a  regulation  of  Scott,  4  Dill.  (U.  S.  Cir.)  242;  Dillon  00 

foreign  commerce.   Philadelphia  &  South-  Removal  of  Causes,  §  30. 

ern  Mail  S.  S.  Co.  v.  Commonwealth,  Congress  may  vest  exclusively  in  the 

104  Pa.  St.  109.  courts  of  the  United  States  all  the  judi- 

1.  Begnlatioii  of  Commeroe.— The  power  cial  power  of  the  Union;  and  it  seems 
to  regulate  commerce  among  the  States  that  no  part  of  the  criminal  jurisdiction 
is  vested  exclusively  in  Congress,  and  a  of  the  United  States  can,  consistently 
State  cannot  legislate  upon  a  matter  of  with  the  constitution,  be  delegated  to  the 
interstate  commerce  even  where  Congress  State  tribunals.  Steams  v.  U.  S ,  2 
has  not  acted  upon  the  subject.  Railroad  Paine  (U.  S.  Cir.),  300. 
Commissioners  v.  Railroad  Company,  19  Bemoval  of  Cftuei. — ^The  power  of  Con 
Repr.  (S.  Car.)  795;  2  Story  on  the  Const,  gress  to  authorize  the  removal  of  cases, 
§  1072,  and  notes.  Compare  License  to  which  the  Federal  judicial  power  coo- 
Cases.  5  How.  (U.  S.)  504.  See  Crandall  ferred  by  the  constitution  extends,  from 
V,  Nevada,  6  Wall.  (U.  S.)  42;  Steamship  the  State  courts  to  the  Federal  courts. 
Co.  V.  Portwardens,  6  Wall.  (U.  S.)  31;  has  been  frequently  declared  by  the  $u- 
Ex parte  McNeil,  13  Wall.  236.  preme  court,  and  the  constitutionality  of 

Mnkraptoy.  — The  several  States  have  the  Removal  Acts  of  17S9,  1833.  1863, 

power  to  legislate  on  the  subject  of  bank-  1866,  1867,  and  1875  is  established  be- 

Tupt  and  insolvent  laws,  subject,  how-  yond  question.     Gaines  v,  Fuentes,  92 

ever,   to  the  authority  conferred  upon  U.  S.  10;  Tennessee  v,  Davis,  100  U.  S. 

Congress  by  the  constirution  to  adopt  a  257;  Strauder  v.  West  Virginia,  100  U. 

uniform   system   of    bankruptcy,   which  S.  303;  State  v.  Hoskins.  77  N.  Car.  530; 

authority  when  exercised  is  paramount,  Hodgson  v,  Millward,  3  Grant  (Pa.),  412* 

aod  State  enactments    in  conflict  with  State  v.  Common  Pleas,  15  Ohio  St.  377* 

704 


Fowin  of 


CONSTITUTIONAL  LAW. 


OoBgren. 


Dillon  on  Removal  of  Causes,  §§  9,  32, 
36. 

PnTiiihimmt  of  Goontorfeitiag. — Con- 
gress has  the  constilutioual  power  to 
enact  laws  for  the  punishment  of  pass- 


States.  This  does  not  interfere  with  the 
power  of  the  States  to  tax  for  the  support 
of  their  own  governmenis:  nor  is  the  ex- 
ercise of  that  power  by  the  Stales  an  ex- 
ercise of  any  portion  of  the  power  that  is 


ing,  or  of  bringing  into  the  United  Slates  granted  to  the  United  States.     In  inipos- 

with    intent    to  pass,   counterfeit    coin,  ing  taxes  for  State  purposes  they  are  not 

United  States  v.  Marigold,  9  How.  (U.  doing  what   Congress   is  empowered  to 

S.)  560.                                                          ,  do.     Congress  is  not  empowered  to  tax 

The  power  of  Congress  to  ''provide  for  those  purposes  which  are  within  the 
for  the  punishment  of  counterfeiting*'  exclusive  province  of  the  States."  Gib- 
does  not  preclude  a  State  from  passing  a  bons  v.  Ogden,  9  Wheat.  (U.  S.)  z,  199. 
law  to  punish  the  offence  of  circulating  See  I  Story  on  the  Const,  g  926.  And 
countcrfeitcoinof  the  United  States.  The  see,  infra,  §  11  of  this  article, 
two  ofTei^ces— of  counterfeiting  the  coin.  Power  to  Borrow  Konej. — The  power 
and  of  passing  counterfeit  money — are  of  the  United  States  to  borrow  money 
essentially  different  in  their  character,  cannot  in  any  way  be  controlled  or  inter- 
The  former  is  an  offence  directly  agBin9t  fered  with  by  the  States.  The  granting 
the  government  by  Which  individuals  of  the  power  is  incompatible  with  any 
may  be  affected;  the  Utter  is  a  private  restrainmg  or  controlling  power,  and  the 
wrong  by  which  the  government  may  be  declaration  of  supremacy  in  the  constitu- 
remotely.  if  in  any  degree,  reached,  tion  is  a  declaration  that  no  such  re- 
Fox  zf.  Ohio.  5  How.  (U.  S.)  410.  See  straining  or  controlling  power  shall  be 
Moore  v.  People.  14  How.  (U.  S.)  13.  exercised.     2  Story  on  the  Const.  §  1055; 

It  has  been  held  that  the  State  as  well  Weston  v.  Charleston,  2  Pet.  (U.  S.)  449; 

as  the  National  courts  have  jurisdiction  to  Bank  Tax  Case,   2  Wall.   (U.  ^S.)  200; 

try  persons  charged  with  making  conn-  Van  Allen  v.  Assessors.  3  Wall.  (U.  S. 


terfeit  money.  Sizemore  v.  State,  3 
Head  (Tenn.).  26;  People  v.  White,  34 
CaL  1S3.  But  compare  2  Story  on  the 
Const.  §  1 123;  State  v.  Brown,  2  Oreg. 
221:  Mattison  v.  State,  3  Mo.  431. 

Logml  Tendor. — It  is  within  Uie  consti- 
tntional  power  of  Congress  to  make 
treasury  notes  of  the  United  States  a  legal 
tender  in  payment  of  debts.  Legal  Ten- 
der Cases,  13  Wall.  (U.  S.)  457  [over- 
ruling Hepburn  v.  Griswold,  8  Wall.  (U. 
S.)  604];  Dooley  v.  Smith.  13  Wall.  (U. 
S.)  605;  Bigler  v.  Waller,  14  Wall.  (U. 
S.)  298;  Railroad  Co.  v.  Johnson,  15 
Wall.  (U.  S.)  195;  Juilliard  v.  Greenman, 
no  U.  S.  421;  George  v.  Concord,  45 
N.  H.  434;  Carpenter  v.  Bank,  39  Vt. 
46;  Hague  V.  Powers,  39  Barb.  (N.  Y.) 


573;  People  V,  Commissioners,  4  Wall) 
(U.  S.)  244:  Bank  v.  Supervisors,  7  Wall. 
(U.  S  )  26. 

HatnnUintioB  Lawi.— It  is  well  settled 
that  the  power  of  Congress  to  establish 
a  uniform  rule  of  naturalization  is  exclu- 
sive, and  the  States  cannot  legislate  on 
that  subject.  Chirac  v.  Chirac,  2  Wheat. 
(U.  S.)  259;  Houston  V.  Moore,  5  Wheat. 
(U.  S.)  48;  Golden  v.  Prince.  3  Wash. 
(U.  S.  Cir  )  3T3;  Thurlow  v.  Massachu- 
setts, 5  How.  (U.  S.)  585;  Smith  v.  Tur- 
ner. 7  How.  (U.  S.)  283;  2  Story  on  the 
Const.  §  1 104.  As  to  the  jurisdiction  of 
State  courts,  see  Weaver  v.  Fegely,  29 
Pa.  St.  27;  Ex  parte  Knowles.  5  Cal.  300; 
Beavins'  Petition.  33  N.  H.  89. 
Pato&tf  and  Copirighti.— It  has  been 
427;  Metropolitan  Bank  v.  Van  Dyck.  27  suggested  that  the  power  of  Congress  to 
N.  Y.  400;  Shollenberger  v,  Brinton.  52  grant  patents  and  copyrights  is  not  ex- 
Pa.  St.  9;  Thayer  v.  Hedges,  23  Ind.  elusive,  but  concurrent  with  that  of  the 
141;  Brown  v,  Welch,  26  Ind.  T16;  Hin-  States,  so,  always,  that  the  acts  of  the 
crag^n  v.  Bates.  18  Iowa,  174;  Verges  v,     latter  do  not  contravene  the  acts  of  Con- 


Giboney.  38  Mo.  458;  Van  Husan  v. 
Kanouse,  13  Mich.  303:  Breitenbach  v. 
Turner.  18  Wis.  140;  Lick  v.  Faulkner, 
25  Cal.  404;  Maynard  x\  Newman,  I 
Ncv.  271. 

W«lghti  and  Xoainroi.— A  State  has 
the  right  to  regulate  weights  and  meas- 
ures until  Congress  exercises  its  power 


gress.  Livingston  v.  Van  Ingen,  9  Johns. 
(N.  Y.)  507;  2  Story  on  the  Const.  §  1154. 

A  State  enactment  that  all  '*  judicial 
decisions  shall  be  free  for  publication  by 
any  person"  is  not  repugnant  to  the  copy- 
right laws.  Little  t/.  Gould,  2  Blatchf. 
(U.  St  Cir.)  165. 

The  power  of  Congress  to  legislate  on 


over  that  lubject.     Weaver  v.  Fegely.  29  the  subject  of  patents  is  i^nary.     Mc- 

Pa.  St.  27;  2  Story  on  the  Const.  §  1122.  Clurg  v.  Kingland,   i  How.  (U.  S.)  202. 

Fodoral  Taxation.— ^"  Congress  is  au-  It  may  make  special  grants.     Bloomer 

thorixed  to  lay  and  collect  taxes,  to  pay  r.  Stolley.  5  McLean  (U.  S.  Cir.),  158. 

the  debts  and  provide  for  the  common  And  special   extensions.     Blanchard   v. 

defeaceandgeneral  welfare  of  the  United  Warner,    i    Blatchf.  (U.   S.   Cir.)  158; 
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Although  a  treaty  is  the  law  of  the  land,  under  the  Federal 
Constitution,  yet  Congress  may  abrogate  it,  so  far  as  it  is  munici- 
pal law,  provided  its  subject-matter  is  within  the  legislative  power 
of  Congress.^ 

Evans  v.  Eaton,  Pet.  C.  C.  332.     It  may  pursuance  of  it  is  the  supreme  law  of  the 

give  its    grants  a  retrospective    effecL  land  and  binding  on  all  the  States,  and 

Blancbard  v.  Sprague,  2  Story  (U.  S.  Cir.).  cannot  be  defeated  by  them.    Cohens  t. 

164;  McCIurg  V,  Kingsland,  i  How.  (U.  Virginia.  6  Wheat.  (U.  S.)  424;  2  Story 

S.)  202.'                                             •  on  the  Const,  g  1226. 

Power  to  Baise  and  Support  Armlet. —  The  States  cannot  take  cognizance  of 

The  action  of  Congress  in  empowering  any  acts  done  in  the  ceded  places  after 

the  President  to  call  forth  the  militia  of  the  cession;  and  the  inhabitants  of  those 

the  several   States  under  circumstances  places  cease  to  be  citizens  of  the  State, 

justifying  such  a  call,  is  in  pursuance  of  and  can  no  longer  exercise  any  civil  or 

its  constitutional   powers.     Houston  v.  political  rights  under  the  laws  of  the 

Moore,  5  Wheat.  (U.  S.)  i,  60;  Martin  v.  State.    Commonwealth  v.  Clary,  8  Mass. 

Mott,  12  Wheat.  (U.  S.)  19:  Duffield  v,  72;  Sinks  v.    Reese.    19  Ohio  St.  506; 

Smith,  3  S.  &  R.  (Pa.)  590;  Vanderheyden  Cissel  v.  McDonald,  57  How.  Pr(N.  Y.) 

V.  Young,  II  Johps.  (N.  Y.)  150;  Luther  175;  2  Story  6n  the  ConsL  §  1227. 

%K  Borden,  7  How.  (U.  S.)  i;  2  Story  on  But  the  provision  that  Congress  shall 

Const.  §  1209.     See  Kneedler  v.  Lane,  exercise  exclusive  legislation  over  places 

45  Pa.  St.  238.  purchased,  etc..  does  not  apply  to  land 

Power  to  Declare  War. — The  power  to  ceded  by  a  State  but  not  purchased.  The 

declare  war  involves  the  power  to  prose-  State/in  such  case,  while  granting  exdu- 

ecute  it  by  all  means  and  in  any  manner  sive  jurisdiction,  may  reserve  the  right  to 

in  which  war  may  be  legitimately  prose-  tax  the  franchises  and  property  of  corpo- 

cuted.     It  therefore  includes  the  right  to  rations  situated  within  the  territory  ceded, 

seize  and  confiscate  all  property  of  the  Fort  Leavenworth  R.  v,  Lowe,  114  U.  S. 

enemy,  and  to  dispose  of  it  at  the  will  of  525.             r 

the  captor.     Miller  v.  United  States,  11  And  if  there  has  been  no  cession  by  the 

Wall.  (U.  S.)  268;  Tyler  v.  Defrees,  11  State  of  the  place,  although  it  has  been  con- 

Wall.   (U.   S.)  331:  The   Ned.    Blatchf..  stantly  occupied  and  used,  under  purchase 

Prize  Cas    119;  Wilson's  Case,  4  Ct.  of  or  otherwise,  by  the  United  States  for  a 

CI.  559;  Willman  v,  Wickerman,  44  Mo.  fort,  arsenal,  or  other  constitutional  par- 

484;  Knoefel  v.  Williams,  30  Ind.  i.  pose,  the  State  jurisdiction  still  remains 

The  proclamation  by  President  Lincoln  complete  and  perfect.     2  Story  on  the 

of  the  emancipation  of  slaves  within  all  Const.  8   1227;   People  v.  Godfrey.  17 

the  territory  held  by  the  irisurgents,  was  Johns.  (N.  Y.)  225;  Commonwealth  v, 

sustained  by  the  courts  as  a  war  meas-  Young,  i  Halfs  journal,  47. 

ure.     See  Slabach  v.  Cushman,  I2  Fla.  Congress  is  without  power  to  delegate 

472:    Dorris    v.    Grace.    24    Ark.    326;  general  legislative  authority  to  the  local 

Weaver  v,  Lapsley,  42  Ala.  601;  Morgan  government  of  the  District  of  Columbia; 

V,  Nelson,  43  Ala.  586;  Hall  v.  Keese,  hence  an  act  of  a  general  nature  passed 

31   Tex.  504;  Texas  v.  White.  7   Wall,  by  the  legislative  assembly  of  the  Dis- 

(U.  S.)  2oa  trict,  such,  for  instance,  as  the  act  making 

Peneioni. — The  act  of  Congress  pro-  judgments  liens  oA  real  estate,  is  void, 

viding    for    the    punishment    of    every  Roach  v.   Van   Riswick,   4    MacAnhnr 

guardian  having  the  charge  and  custody  Dist.  Col.),  ,171. 

of  the  pension-money  of  his  ward,  who  National  Corporatioiie. — Congress  has 

embezzles  the  same  or  fraudulently  con-  power  to  create  a  corporation  whenever 

verts  it  to  his  own  use,  is  constitutional,  to  do  so  is  an  appropriate  measure  to 

and  Congress  has  power  to  invest  the  carry    into    execution    the    enumerated 

proper  circuit  court  with  jurisdiction  to  powers  of    that    body.      lAcCulloch   v. 

try  and  punish   him    therefor.     United  Maryland,  4  Wheat.  (U.  S.)  4x6;  Osbom 

States  V.  Hall,  98  U.  S.  343.  7/.  Bank  of  U.  S.,  9  Wheat.  (U.  S.)  738; 

Ezolnsive  Legiilation  over   Porohased  Farmers'  Bank  v,  Dearing,  91  U.  S.  39: 

Territory.— ♦he   power  of  Congress  to  2   Story   on   the  Const.    §§    1259-1271. 

exercise  exclusive  legislation  over  places  See  Daly  v.  National  Ins.  Co.,  64  Ind.  i- 

ceded  or  purchased   from  the  States  is  1.  Cherokee  Tobacco,  11  Wall.  (U.  S.) 

conferred  on  that  body  as  the  legislature  616;  Edye  v,  Robertson,  112  U.  S.  5S0; 

of  the  Union,  and  cannot  be  exercised  in  Webster     v.    Retd,    i    Morris    (Iowa), 

any  other  character.     A  law  passed  in  467. 

706 


OflwIltiitlMua  BolM     CONSTITtlTIONAL  LA  W,  of  auu  Oonitsr. 

The  privilege  of  members  of  Congress  of  exemption  from  arrest 
is  not  violated  by  the  service  of  citations  or  declarations  in  civil 
cases.^  The  State  courts  have  no  jurisdiction  to  decide  whether 
the  election  of  a  United  States  senator  by  the  legislature  conforms 
to  the  regulations  of  Congress  or  is  void ;  such  questions  belong 
exclusively  to  the  United  States  senate.*  No  express  power  is 
conferred  upon  either  house  of  Congress  to  punish  for  contempt, 
but  such  a  power  may  probably  be  sustained  by  legitimate  impli- 
cations from  the  constitution.* 

8.  Conftitntional  Bules  of  State  Comity.— In  all  relations  not  regu- 
lated by  the  Federal  constitution,  the  States  occupy  the  position 
of  independent  powers  in  close  alliance  and  friendship,  hence  the 
principles  of  international  law  apply  with  greater  force  between  the 
people  of  the  several  States  than  as  between  the  subjects  of  for- 
eign nations.^  Yet  comity  between  the  States,  so  far  as  it  con- 
cerns rights,  privileges,  and  immunities  not  guaranteed  by  the 
constitution  of  the  United  States,  must  yield  to  the  laws  and  pol- 
icy of  the  State  in  which  it  is  sought  to  be  invoked.*  That 
clause  of  the  constitution  of  the  United  States  which  directs  the 
surrender  of  a  fugitive  frorn  justice  on  the  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled  contains  no  grant 
of  power,  but  is  the  mere  regulation  of  an  existing  right  on  the 
part  of  the  State  making  the  surrender.** 

1.  Gentry    v.   Griffith,   27    Tex.   461;         A  State  cannot,  by  taking  assignments 

Case  V,  Rorabacker,  15  Mich.  537;  Mer-  of,  or  by  assuming  the  prosecution  of, 

ritt    V,    GtddingSy  4    MacArthur    (Dist.  debts  due  its  citizens  from  another  State, 

Colum.),  5S.  acquire  the  right  to  sue  such  other  State. 

The  priTilege  from  arrest    privileges  New  Hampshire  v.  Louisiana,  zo6  U.  S. 

members  against  all  process,  the  diso-  76. 

bedience  to  which  is  punishable  by  at-        6.  In  re  Fetter.  3  Zabr.  (N.  J.)  311. 
uchment  of  the  person,  such  as  a  sub-        Baqvisltioii     Imperative. — When     the 

pana  ad  rtspimdendum  ox  ad  tisHficandumt  governor  of  a  State  makes  a  requisition 

or  a  snmmoni  to  serve  on  a  jury,  because  under  the   Federal  constitution  on   the 

the  member  has  superior  duties  to  per-  governor  of  another  State  for  the  return 

form  in  another  place,     i  Story  on  the  of  a  fugitive  from  justice  who  had  es- 

Const  §  860.  caped  from  the  former  to  the  latter  State, 

An  indictment  of  a  mei^ber  of  Con-  if  the  requisition  is  made  with  all  the 

gress  for  bribery  is  not  arrested  by  the  necessary  formalities,  it  is  his  imperative 

privileges  secured  by  the  constitution,  duty  to  comply  without  inquiring  whether 

State  V.  Smalls,  11  S.  Car.  36a.  the  fugitive  has  committed  a  crime  ac- 

8.  In  re    Executive    Communication,  cording  to  the  laws  of  ^he  St^te  to  which 

12  Fla.  686.  he  fled.     Johnston  v.  Riley,  13  Ga.  97; 

5.  I  Story  on  the  Const.  §  845  et  sea.  Ex  parte  Swearingen.  13  S.  Car.  74;  In 
Sec  Kilboum  v.  Thompson,   103  U.  S.  re  Voorhees.  3  Vroom  (N.  J.).  141. 

168;  Wilckens  v.  Willett,  4  Abb.  App.  But  an   inquiry  by  the  State  courts 

Dec.  (N.  Y.)  596;  Dunn  v,  Anderson,  6  whether  or  not  a  person  charged  is  really 

Wheat.  (U.  S.)  204.  a  fugitive  from  justice  is  not  prohibited. 

4.  Shaw  V.  Brown,  35  Miss.  246.  Hartman  v.  Aveline,  63  Ind.  344. 

6.  Donovan  v.  Pitcher,  53  Ala.  411.  Who  is  a  Fugitive.— When  a  person  in- 
A  State  may  pass  laws  in  regard  to  its  fringes  the  criminal  laws  of  a  State,  and 

own  citizens  which  will  be  binding  and  departs    therefrom    without  waiting    to 

obligatory  on  them  when  they  are  with-  abide  the  consequences  of  his  act,  he  Is  a 

oc^  its  territorial  limits,  and  for  the  vio-  fugitive  from  justice.     In  re  Voorhees,  3 

lation  of  which  they  may  be  punished  in  Vroom  (N.  J.),  141. 

its  courts  whenever  the  State  can  find  A  citizen  and  resident  of  Iowa,  who  is 

them  within   its  jurisdiction.     Chandler  charged  with  having  been  constructively 

V.  Main,  16  Wis.  398.  guilty  of  an  offence  in  anotiier  Slate, 
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(tf)  Rights  of  Citizens  of  Other  States. — Under  the  Federal  con- 
stitution, the  citizens  of  one  of  the  United  States  have,  in  another 

of  the  United  States,  the  same  rights  and  privileges  which  the 
citizens  of  the  latter  possess.*   The  supreme  court  will  not  describe 

upon  which  a  requisition  is  based,  but  era!  heads:  protection  by  the  government; 

who  never  in  fact  has  fled  therefrom,  is  the  enjoyment  of  life  and  liberty,  with  tbc 

not  a  fugitive  from  justice  within   the  right  to  acquire  and  possess  property  of 

meaning  of  the  constitution.     Jones   v.  every  kind,  and  to   pursue  and  obuin 

Leonard.  50  Iowa,  106.  happiness  and  safety;  subject  neverihe- 

What    Crlmet. — The    alleged    offence  less  to  such  restraints  as  the  government 

need    not    be    an   offence    at    common  may  justly  prescribe  for  the  general  good 

law;  it  is  sufficient  that  it  is  a  crime  of  the  whole.     The  right  of  a  citizen  of 

against  the  State  from  which  the  accused  one  State  to  pass  through  or  to  reside  in 

has  fled.     Matter  of  Clark,  9  Wend.  (N.  any  other  State,  for  purposes  of  tnide, 

Y.)  221;  Johnson  v.  Riley,   13   Ga.  97;  agriculture,     professional    pursuits,    or 

Matter  of  Fetter,  3  Zabr.  (N.  J.)  311.  otherwise;    to  claim  the  benefit  of  the 

But  it  must  have  been  actually  xom-  writ  of  habeas  eerpus;   to  institute  and 

.  mitted  within  the  State  reclaiming  the  maintainactionsof  any  kind  in  the  courts 

alleged  offender.      Ex  parte    Smith,    3  of  the  State;  to  take,  hold,  and  dispose 

McLean  (U.  S.  Cir.),  133.  of  property,  either  real  or  personal;  and 

State  or  Territory. — The  Cherokee  Na-  an  exemption  from  higher  taxes  or  im- 

tion  is  neither  a  '*  State"  nor  a  '*Terri-  positions    than   are   paid    by  the  other 

tory"  as  these  words  are  used  in  the  con-  citizens  of  the  State, — may  be  mentioned 

stitution.     Hence  the  constitution  does  as  some  of  the  particular  privileges  and 

not  authorize  the  governor  of  Arkansas  immunities  of  citizens,  which  are  clearly 

to  honor  the  demand  of  the  chief  of  the  embraced  by  the  general  description  of 

Cherokee  Nation  for  the  extradition  of  a  privileges  deemed  to  be  fundamenul:  to 

fugitive.    Ex  parte    Morgan,    20    Fed.  which  may  be  added  the  elective  franchise. 

Repr.  298.  as  regulated  or  established  by  the  laws  or 

'       For  a  criminal  offence  committed  within  constitution  of  the  State  in  which  it  is 

the  District  of  Columbia,  the  offender,  if  to  be  exercised."    Corfield  v.  Coryell, 

found  beyond  the  District,  may  be  re-  4   Wash.   (U.   S.   Cir.)    371,  380.     See 

moved  there  for  trial.     In  re  Buell,   3  McCready  v.  Commonwealth.  27  Gratt 

Dill.  (U.  S.  Cir.)  n6.  (Va.)  985;  Conner  v,  Elliott,  18  How.  (U. 

Habeu  Corpu  from  Fodoral  Court—  S.)  591. 

A  person  arrested  under  a  warrant  of  A  limited  and  not  a  full  operation  is  to 

extradition  from  one  State  of  the  Union  be  given  to  these  words  in  the  consticn- 

to  another  is  *Mn  custody  under  or  by  tion.      They  do  not  mean  the  right  of 

colon  of   the  authority  of    the    United  election,  of  being  elected,  or  of  holding 

States,"  and  the  Federal  courts  have  jur-  offices.     They  mean  that  the  citizens  of 

isdiction  to  inquire  by  kabects  corpus  into  all   the  States  shall    have  the  peculiar 

the  legality  of  the  custody.     In  re  Doo  advantage  of  acquiring  and  holding  real 

Woon,  18  Fed.  Repr.  898.  as  well  as  personal  property,  and  that 

1.  Const  U.  S.  art.  4,  §  2;  2  Story  on  such    property  shall    be  protected  and 

the  Const.   §g   1804-1807;    Lemmon   v,  secured  by  the  laws  of  the  State  io  the 

People,  20  N.  Y.  562.  same  manner  as  the    property  of  the 

In  the  leading  case  it  is  said:  **  What  citizens  of  the  State  is  protected.    Tber 

are    the    privileges  and    immunities  of  mean   that  such   property  shall  not  be 

citizens  in  the  several  States  ?    We  feel  liable  to  any  taxes  or  burdens  to  which 

no  hesitation  in  confining  these  expres-  the  property  of  the  citizens  of  the  State  is 

sions  to  those  privileges  and  immunities  not  subject     Campbell  v.  Morris.  3  Har. 

which  are  in   their  nature  fundamental;  &  McH.  (Md.)  554. 

which  belong  of  right  to  the  citizens  of  The  history,  objects,  and  constractioo 

all  free  governments;  and  which  have  at  of  this  clause  explained  in  Douglaas  v, 

all  times  been  enjoyed  by  the  citizens  of  Douglass,  i  Del.  Ch.  465. 

the  several  States  which  compose  this  Gitinnship,  Fodoral  and  Stato.— There 

Union,  from  the  time  of  their  becoming  is,  in  our  political  system,  a  governinenl 

free,  independent,  and  sovereign.    What  of    each  of    the  several    States  aix^  a 

these  fundamental  principles  are.  it  would  government  of  the  United  States  ^  Each 

perhaps  be  more  tedious  than  difficult  to  is  distinct  from  the  other,  and  hasdtizeas 

enumerate.     They  may,  however,  be  all  of  its  own,  who  owe  it  allegiance,  and 

cofopfcbeiided  uoder  the  following  gen-  whose  rights,  within  its  jurisdictioo,  it 
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and  define  those  rights  and  privileges  in  a  general  classification, 
preferring  to  decide  each  case  as  it  may  come  up.^  A  State  cannot 
impose,  tor  the  privilege  of  doing  business  within  its  limits,  a 
heavier  license  tax  upon  non-residents  than  is  required  of  its  own 
citizens.*  And  a  State  tax  which  necessarily  discriminates  in  favor 
of  the  products  and  manufactures  of  the  taxing  State  and  against 
the  introduction  and  sale  of  goods  produced  or  manufactured  in 
other  States,  is  within  the  constitutional  inhibition  and  void.^   Cor- 

mast  protect.     The  same  persoa  may  be  Aiiemaiiit  of  Lands.— The  provision 

at  the  same  time  a  ciiizen  of  the  United  of  a  statute,  that  "all  lands  belonging  to 

States  and  a  citizen  of  a  State;  but  his  non-residents  shall  be  valued  by  three 

rights  of  citizenship  under  one  of  these'  householders  of    the  election   township 

governments  will  be  different  from  those  within  which  the  lands  are  situated,  to  be 
be  has  under  the  other.  The  government  ^  appointed  by  the  sberi£f,  and  such  valua- 
of  the  United  States,  although  it  is,  within  ^  tion,  provided  it  is  not  less  than  three 

the  scope  of  its  powers,  supreme  and  dollars  per  acre,  shall  govern  the  sheriff 

beyond  the  States,  can  neither  grant  nor  in  assessing  the  same,'*  is  not  in  convict 

secure  to  its  citizens  rights  or  privileges  with  the  constitutional   provision  under 

which  are  not  expressly  or  by  implication  consideration.     Redd  v,  St.  Francis  Co., 

placed  under  its  jurisdiction.     All  that  17 'Ark.  416. 

cannot  be  so  granted  or  secured  are  left  Conuiioa  Property  of  tho  State. — The 

to  the  exclusive  protection  of  the  States,  constitutional  provision  that  the  citizens 

United  States  v.  Cruikshank,  92  U.  S.  of  each  State  shall  be  entitled  to  all  the 

54a.  privileges  and  immunities  of  citizens  in 

1.  Conner  v.  Elliott^  18  How.  (U.  S.)  the  several  States  does  not  entitle  the 

591;  Ward  9.  Maryland,  la  WalU  (U.  S.)  citizens  of  the  various  Sutes  to  share  in 

4x8.  the  common   propeKy  of  citizens  of  a 

XightoflBtentattTraTol.— Every  citi-  particular  State.    Thus  it  is  competent 

zen   of    the   United    States,   and    every  for  a  State  to  confine  the  right  of  fishing 

citizen  of  each  State  in  the  Union,  has  in  the  navigable  waters  of  the  State  to  its 

the  constitutional  right,  as  an  attribute  of  own  citizens.     McCready  v.  Virginia,  94 

personal  liberty,  to  pass  freely  from  or  U.  S.  391;  State  v.  Medbury.  3  R.  1. 138. 

through  the  State,  without  imprisonment  2.  Ward  v.  Maryland,  12  Wall.  (U.  S.) 

or  restraint  except  by  due  process  of  law,  418;  State  v.  North,  37  Mo.  464 :  McGuire 

and   this  right   is  subject  only  to  such  v.   Parker,  32  La.  Ann.  832;  Daniel  v. 

legislative  regulations  as  may  be  imposed  Richmond,  78   Ky.   542;   Sute  v.  Lan- 

in  the  exercise  of  the  police  power,  or  caster,  20  Repr.  (N.  H.)  3x6;  Crow  v. 

remotely  affected  by  the  legitimate  exer-  State,  14  Mo.  237;  Gould  v.  Atlanta,  55 

cise  of  the  power  of   taxation  by  the  Ga.  678;  Marshalltown  v.  Blum,  58  Iowa, 

State.      This  right  may  be  referred  to  X84. 

several    constitutional    provisions,    and  An  act  pronounced  void  all  contracts 

among  them  to  the  clause  securing  inter-  made    by    pedlers    without    a    license. 

state  citizenship.     Joseph  v,  Randolph,  Subsequently  an    amendatory  act    was 

x6  Repr.  (Ala.)  227.     See  Ward  v,  Mary-  passed  relieving  from  its  operation  citi- 

Und.  13  Wall.  (U.  S.)  418,  430;  Crandall  zens  of  the  State.     Held^  that  the  amc^ 

V.  Nevada,  6  Wall.  (U.  S.)  35.  meot  was  void,  aa  discriminating  agi 

Biglit   of  Snifrago.— The  right   of   a  cidzens  of  other  States.     Rash  v.  Hou. 

citizen  to  vote  depends  on  the  laws  of  way,  20  Repr.  (Ky.)  9. 

the  State  in  which  he  resides,  and  is  not  S.  Walling  v,  Nlichigan,  xi6  U.  S.  446; 

granted  to  him  nor  guaranteed  by  the  Webber  v.  Virginia,  103  U.  S.  344;  Wel- 

constitntlon  of  the  United  States.      All  ton   v,   Missouri,   91   U.  S.   275;   In  re 

that  is  guaranteed  is  that  he  shall  not  be  Watson,    X5   Fed.    Repr.    511;    State   v, 

deprived  of  suffrage  by  reason  of  his  race,  McGinnis,  37  Ark.  362;  Ex  parte  Rollins, 

etc.     United  Sutes  V.  Crosby,  X  Hughes  20  Repr.  (Va.)  765;  Vines  v,  Sute,  67 

<U.  S.  Cir).  448.  Ala.  73;  Cooley  on  Taxation  (2d  Ed.),  95. 


to  tho  Conrti. — The  Tennessee  A  sutute  of  a  Sute  which  imposes  a 
statute  which  restricts  the  right  of  com-  license  tax  upon  all  travelling  merchanU. 
xnencing  the  process  of  foreign  attach-  agents,  etc.,  who  travel  therein  and  sell 
nent  to  citizens  of  the  Sute  is  not  or  offer  to  sell  gocxis  by  sample  or  other- 
repugnant  10  the  Federal  constitution,  wise,  to  be  delivered  at  a  future  time. 
KiiFf^  ST.  Fjraaces,  Cooke  (Tean.),  49.  without  any  discrimination  against  the 
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porations  are  not "  citizens*'  within  the  meaning  of  the  constitution, 
and  a  State  may  grant  or  refuse  to  corporations  of  another  State 
the  privilege  of  engaging  in  any  business  within  its  limits,  and  if  it 
grants  the  right,  may  grant  it  on  terms.^  Comity  does  not  require 
a  State  to  extend  any  greater  privileges  to  the  citizens  of  another 
State  than  it  grants  to  its  own.* 

(*)  Sister  State  Judgments. — The  constitution  of  the  United 
States  (art.  4,  §  i)  prescribes  that  "  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  State."  The  act  of  Congress  of  May  26, 
1790,  declared  that  ''the  said  records  and  judicial  proceedings 
.  .  .  shall  have  such  faith  and  cre'dit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken."  Without  this  act  of  Congress,  the  judgments  of  each  State 
would  be  regarded  as  foreign  judgments  in  th^  courts  of  every 
other  State.*  But  it  is  now  held  by  all  the  State  courts,  following 
the  Federal  decisions,  that  a  judgn\ent  rendered  by  a  court  of 
competent  jurisdiction  in  one  State  is  conclusive  on  the  merits  in 
every  other  State,  when  made  the  basis  of  an  action,  and  in  such 
action  the  merits  cannot  be  inquired  intd.^     In  suing  on  a  judg- 

goods  or  products  of  other  States,  is  not  Vt.  269;  Bissell  r.  Briggs,  9  Mass.  463; 

unconstitutional  with  respect  to  goods  Commonwealth  v.  Green,  17  Mass.  51s; 

sold  by  such  travelling  agents  for  their  Brainard  v.  Fowler,  119  Mass.  265;  Bank 

employers    doing    business    in  another  of  North  America  v,  Wheeler,  38  Conn. 

State,  to  be  shipped  at  a  future  day  to  433;    Rathbone  v.   Terry,   i   R.  I.  73; 

the  purchaser.     In  re  Rudolph,  6  Sawy.  Brinkley    v.    Brinkley,    50    N.  Y.  184; 

(U.  S.  Cir)  295;  Ex  parte  Thornton,  4  Dobson  v.   Pearce,  w  N.  Y.  156:  An- 

Hughes  (U.  S.  Cir.),  220.     See  Machine  drews  v.  Montgomery,  19  Johns.  (N.  Y.) 

Co.  V,  Gage,  100  U.  S.  676;  Webber  v,  162;    Baxter  v.   Linah,  16   Pa   St.  241; 

Virginia,  103  U.  S.  344.  Evans  v.  Tatem,  9  S.  &  R.  (Pa)  252; 

1.  Paul  V.  Virginia.  8  Wall.  (U.  S.)  168;  Rogers  v.  Burns,  27  Pa.  St.  525;  Wether- 
Ducat  V,  Chicago,  lo  Wall.  (U.  S.)  410;  ill  v,  Siillman,  65  Pa.  St.  X05:  Chew  v. 
Liverpool  Ins.  Co.  v.  Massachusetts,  10  Brumagim.  21  N.  T.  Eq.  520;  Pritcbett  v. 
Wall.  (U.  S.)  566;  Warren  Mfg.  Co.  v.  Clark,  5  Harr.  (Del.)  63;  Wcmwag  ». 
iEtna  Ins.  Co..  2  Paine  (U.  S.  Cir.).  501;  PawUng,  5  Gill  &  J.  (Md.)  500;  Ziininer 
Commonwealth  v,  Milton,  12  B.  Mon.  man  v,  Helser.  32  Md.  274;  De  Ende  v. 
(Ky.)  212;  People  v,  Imlay,  20  Barb.  (N.  Wilkinson.  2  Pat.  &  H.(Va.)663:  Walton 
Y.)  68;  Slaughter  v.  Commonwealth,  13  v,  Sugg,  Phill.  (N.  Car.)  98;  McLure  v 
Gratt.(Va.)  767;  Western  Union  Tel.  Co.  Benceni,  2  Ired.  (N.  Car.)  Eq.  513; 
V.  Mayer.  28  Ohio  St.  521;  Fire  Depart-  Napier  v.  Gidiere,  i  Spears  Eq.  (S.  Car.) 
ment  v,  Helfenstein,  16  Wis.  136.  215;    Brasswell  v.   Downs,   if   Fla.  62; 

2.  Lemmon  v.  People,  26  Barb.  (N.  West  Feliciana  R.  Co.  v,  Thornton.  12 
Y.)  270.  La.   Ann.    736;    Cook  v,   Thomhill.  13 

8.  Buckner  v,  Finley,  2  Pet.  (U.  S.)  Tex.  293;   Rogers  ».  Coleman.  Hardin 

586;  Smith  9.  Lathrop,  44   Pa.  St.  326;  (Ky.)  418;  Williams  v.  Preston,  3  ].  J. 

Taylor  v,  Barron,  30  N.  H.  78:  Thurber  Mar.   (Ky.)  600;    Fletcher  v,   Fcrrel  9 

V.  Blackbourne,  i  N.  H.  242;  Seevers  v.  Dana  (Ky.),   372;    Rankin  v.  Barnes,  S 

Clement.  28  Md.  426.  Bush  (Ky.),  20;  Topp  v.  Bank,  2  Swaa 

4.  Mills  V.  Duryee,  7  Cranch  (U.  S.),  (Tenn.),  184;  Butcher  v.  Bank.  2  Kans. 

481:    Hampton  v.  McConnel.  3  Wheat.  70;     Nunn    v.    Sturges,    22    Ark.    3S9: 

(U.  S.)  234;  McEImoyle  v.  Cohen,  13  Pet.  Spencer    v.    Brockway.    i     Ohio.    259; 

(U.   S.)    312;    Christmas  r.    Russell,    5  Pelton  v.  Plainer.  13  Ohio.  209;  Burnley 

Wall.  (U.  S.)  290;  Sweet ».  Brackley,  53  v,  Stevenson,  24  Ohio  St.  474;  Anderson 

Me.  346;  Cleaves  v.  Lord,  43  Me.  290;  v.  Fry.  6   Ind.  76;   Welch  v   Sykcs,  3 

Taylor  v.  Barron.  30  N.  H.  78;  Blodget  Gilm.  (111.)  197;    Bimeler  v,  Dawson,  4 

V.  Jordaa,  6  Vt.  580;  Hoxie  v.  Wright,  2  cam.  (111.)  536;  Zep  p  v,  Hagcr,  70  III 
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ment  of  a  court  of  record  in  another  State,  it  is  not  neo^ssaVy  for 
the  plaintiff  to  aver  that  the  court  had  jurisdiction  of  the  person  or 
subject-matter;  for  jurisdiction  is  presumed  to  have  existed  until 
the  contrary  is  clearly  shown  by  way  of  defence  to  the  action.^ 
But  in  an  action  on  a  judgment  of  a  court  of  a  sister  State,  it  is 
always  open  to  the  defendant  to  deny  the  jurisdiction  of  the  court 
rendering  the  judgment.*     A  judgment  rendered  in  one  State 

223;  Indiana  v.  Helmer,  21  Iowa,  370;  v.  Peck,  17  Vl  302;  Zepp  v.  Hager.  70 

Barney  v.  White,  46  Mo.  137;  Cone  v.  III.  223;  Evans  v.  Tatera,  9  S.  &  R.  (Pa.) 

Hooper,  x8  Minn.  533.  252;  Kemp  v.  Mundell,  9  Leigh (Va.),  12; 

Ilia  FendMU. — The  pendency  of  a  suit  Buchanan  v.  Port,  5  Ind.  264. 
Vl  one  State  cannot  be  pleaded  in  bar  or        1.  Williams  v,  Preston,  3  J.  J.  Mar. 

abatement  of  a  second. action  in  another  (Ky.)  600;  Reid  v.  Boyd,  13  Tex.  241. 

State,  between  the  same  parties  and  for  Suumway  v,  StiUman,  4  Cow.  (N.   Y.) 

the  same  cause  of  action.     Mcjilton  v.  292:  Butcher  v.  Bank,  2  Kans.  70;  Gunn 

Love,  13  III.  486;  Brown  v.  Joy,  9  Johns,  v  Howell.  27  Ala.  663:  Scott  9.  Coleman, 

(N.  Y.)  221;  Walsh  V.  Durkin,  12  Johns.  5  Litt.  (Ky.)  350;    Phelps  v.  Duffy,  11 

(N.  Y.)  99;  Smith  v.  Lathrop,  44  Pa.  St.  Nev.  80;   Horton  v.  Critchfield,  18  111. 

326;  Goodall  V,  Marshall,  1 1  N.  H.  99;  133. 

Hatch  V.  Spofford.  22  Conn.  485.     Com-        But  if  the  court  (in  a  sister  State)  ren- 

fare  Earl  v.  Raymond,  4  McLean  (U.  S.  dering  the  judgment  was  one  of  limited, 

Cir.).  23.3.  inferior,  or  statutory  jurisdiction,  or  if 

Jvftiee  of  tha  Peace  — A  judgment  of  a  the  proceedings  were  in  derogation  of 

justice  of    the  peace  of  another  State,  the  common  law,  jurisdiction  will  not  be 

although  the  court  be  not  one  of  record,  presumed,    but    must    be    %0^xm9.\Xyf\j 

is  a  judicial  proceeding  within  the  con-  shown.   *  Commonwealth   9.   Blood,   97 

stitution,  and  full  faith  and  credit  is  to  Mass.  538;  Pelton  v.  Plainer,  13  Ohio 

be  given  to  iL    Stodcweil  v.  Coleman.  10  209;  Gunn  v.  Howell,  27  Ala.  663;  Gay 

Ohio  St.  33;    Clark  v.  Parsons,  1   Rice  v.  Lloyd,  I  Greene  (Iowa)  78. 
(S.  Car.),  16.    Compare  Robinson  v,  Pres-        8.  D'Arcy  w.  Ketchum,  11  How.  (U. 

cott,   4    N.    H.   450.      See   Bigelow  on  S.)    165;     Board    of    Public   Works    v. 

Estoppel  (3d  Ed.),  257  ^'  '^f  •  Columbia-  College,  17  Wall.  (U.  S.)  521; 

Fadiral  Gowts.~The  Federal  tribunals  Thompson  t/.  Whitman,  18  Wad.  (U.  S.) 

are  not  regarded  as  foreign  to  each  other  457;  Galpin  v.  Page,  18  Wall.  (U.  S.)  350; 

or  to  the  State  couru.     Hence  the  judg*  Knowles  v.  Gaslight  Co.,  19  Wall.  (U.  S.) 

ment  of  a  United  States  court,  when  sued  58;  Hill  v.  Mendenhall,  21  Wall.  (U.  S.) 

on  in  a  Sute  court  or  in  another  Federal  453;  Bischoff  v.  Wethered,  9  Wall.  (U. 

court,  is  entitled  to  full  faith  and  credit,  S.)  812;  Hall  v,  Williams,  6  Pick.  (Mass.) 

and   conversely.     Dudley  v,  Lindsey.  9  232;  Folger  v.  Ins.  Co.,  99  Mass.  267. 

B.   Mon.  (Ky.)  486;   Thompson  i/.  Lee  Mowry  v.  Chase,  ico  Mass.  79;  Carlfton 

Co.,  22   Iowa,  206;  St.  Albans  v.  Bush,  v.  Bickford.  13  Gray  (Mass.).  591;  Wright 

4  Vt.  58:  Amory  v.  Amory,  3  Btss.  (U.  v.  Andrews.  130  Mass.  149;   Bissell  v. 

S.  Cir.)  266;  United  States  v.  Dewey,  6  Wheelock,  11  Cusb.  (Mass.)  277;  McDer- 

Biss.  <U.  S.  Cir.)  501;  Owens  V.  Gotzian,  mott  v.  Clary.  107  Mass.  501;  Aldricb 

4  DiU.  (U.  S.  Cir.)  436.  v.  Kinney,  4  Conn.   380;    Rathbone   v. 

Plea  to  the  Baclord. — In  an  action  on  a  Terry,  i  R.  I.  73;  Kerr  v.  Kerr,  41  N. 

judgment  recovered  in  a  sister  State,  nil  Y.  272;  Shumway  v,  Stillman,  4  Cow.  (N. 

tUhet  is  not  a  good  plea,  because  it  would  Y.)  292;,  Surbuck  v.  Murray,  5  Wend, 

throw  open  the  menu  oif  the  controversy;  (N.  Y.)  148;  Borden  v.  Fitck,  15  Johns, 

the  only  proper  form  of  the  general  issue  (N.  Y.)  121;    Reel  v.  Elder.  62  Pa.  St 

is   nul  tiel  record.     Mills   v.   Dunree,   7  308:  Noble  v.  Oil  Co.,  79   Pa.  St  534; 

Crancb  (U.  S.),  481;  Hampton  v.  McCon-  Guthrie  v.  Lowry,  84  Pa.  St.  533;  Wern- 

nel.  3  Wheat.  (U.  S.)  234;  Christmas  v,  wag  ».  Pawling.  5  Gill  &  J.  (Md.)  500; 

Russell,  5  Wall.  (U.  S.)  200;  Maxwell  v,  Davis  v.    Smith,   5   Ga.  274;    Millet    v, 

Stewart.  22  Wall.  (U.  S.)  77:  Davis  v.  Ewing,  16  Miss.  421;  Norwood  r.  Cobb, 

Lane,  2  Ind.  548;    Hall  v.  Williams.  6  15  Tex.  500;  Barrett  v.  Openheimer,  i% 

Pick.  (Mass.)  232;  Brainard  v.  Fowler,  Heisk.  (Tenn.)  298;  Pennywit  v.  Footc, 

119  Mass.  26s;  Benton  v.  Burgot,  10  S.  27  Ohio  St.  600;  Westcott  v.  Brown,  13 

&  R.  (Pa.)  240:  Bank  of  North  America  Ind.    83:    Lawrence    v.   Jarvis.    32    111. 

».  Wheeler.  28  Conn.  433;  Shumway  v.  304;  Welch  v.  Sykes,  3  Gilm.  (111.)  197; 

Stillman,  4  Cow.  (N.  Y.)  292;  Newcomb  Bimeler  r.  Dawson,  4  Scam.  (111.)  536. 
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against  ^  resident  of  another  State,  who  was  not  served  with 
process  and  did  not  appear  in  the  action,  either  personally  or  by 
an  authorized  attorney,  is  not  binding  out  of  the  State  where  ren- 
dered, although  the  acquisition  of  jurisdiction  may  have  been  in  a 
mode  (e.g.,  publication)  recognized  as  valid  by  the  laws  of  that 
State;  and  such  absence  of  jurisdiction  will  bar  an  action  on  such 
judgment  in  any  other  State.*  The  plea  of  fraud  is  not  admissible 
to  a  judgment  of  a  sister  State,  unless  it  could  be  set  up  in  the 


In  an  action  on  a  judgment  of  a  sister 
State,  a  plea  denying  the  jurisdiction  of 
the  court  must,  by  certain  and  positive 
avermentSt  negative  every  fact  from 
which  the  jurisdiction  might  arise.  Welch 
V,  Sykes,  3  Gilm.  (III.)  197;  Strubie  v. 
Malone,  3  lovra,  586;  Shumway  v.  Still- 
man,  4  Cow.  (N.  Y.)  292;  Prickett  t/. 
Pope,  3  Ala.  55a. 

If  the  defendant  traverses  the  fact  of 
jurisdiction  of  his  person,  the  plaintiff     72  Pa.  St.  115;   Davidson  v,  Sharpe.  6 


Rangeley  v,  Webster,  11  N.  H.  299; 
Newcomb  v.  Peck,  17  Vl,  302:  Price  v. 
Hickok,  37  Vt.  292;  Wood  v.  Watkinsoo. 
17  Conn.  500;  Aldrich  v.  Kinney.  4  Conn. 
380;  Frothingham  v.  Barnes,  9  R.  1. 474; 
Ratbbone  v.  Terry,  i  R.  I.  73;  Carlcton 
V.  Bickford,  13  Gray  (Mass.),  591:  Phelps 
V.  Brewer,  9  Cush.  (Mass.)  390;  Hoffman 
V,  Hoffman.  46  N.  Y.  30;  Reber  v. 
Wright.  68  Pa.  St.  471;  Scott  v.  Noble, 


may  produce  evidence  to  show  that 
jurisdiction  in  fact  attached.  Knowlesv. 
Gaslight  Co.,  19  Wall.  (U.  S.)  58;  McDer- 
mott  V.  Clary,  107  Mass.  501;  Sears  v. 
Dacey,  122  Mass.  388. 

If  the  record  states  that  the  defendant 
appeared  by  attorney,  it  is  (inclusive 
proof  that  the  attorney  did  appear  for 
him;  but  it  is  only  prima  facie  evidence 
that  the  attorney  vvas  authorized  to  appear 
for  him.  and  this  latter  fact  the  defendant 
is  at  full  liberty  to  disprove.  Welch  v, 
Sykes,  3  Gilm.  (111.)  197;  ThQpipson  v, 
Emmert.  15  III.  416;  Harshey  v.  Black 


Ired.  (N.  Car.)  14;  Miller  v.  Miller.  I 
Bailey  (S.  Car.),  242;  Dearing  v.  Bank,  5 
Ga.  497;  Ponce  v.  Underwood,  55  Ga. 
601:  Williams  v,  Preston.  3  J.  J  Mar. 
(Ky.^  600;  Rogers  v,  Coleman.  Hardin 
(Ky.)  418:  Arndt  v,  Arndt,  15  Ohio,  33; 
Zepp  V,  Hager,  70  III.  223;  Windston  v. 
Taylor,  28  Mo.  82:  Outwhite  v.  Porter, 
13  Mich.  533;  Tyler  v,  Pratt.  30  Mich. 
63;  Jones  V.  Spencer,  15  Wis.  583;  Kane 
V.  Cook.  8  Cal.  449. 

If  jurisdiction  is  obtained  against  a 
non-resident  by  attachment  of  his  prop- 
erty only,  the  judgment  rendered  thereon 


marr.  20  Iowa,  172;  Shumway  v.  Still-  will  have  no  extra-territorial  force  further 

man,  6  Wend.  (N.  Y.)  447;    Aldrich  v.  than  to  bind  the  property  attached  and 

Kinney,  4  Conn.  380;  Hall  v.  Williams,  disposed  of.     Galpin  v.  Page,  18  Wall. 

6  Pick.  (Mass.)  232;  Boylan  v.  Whitney,  (U.   S.)  350;    Cooper   v.    Reynolds,   10 

3  Ind.  140.  Wall.   (U.   S.)  308;    Pennoyer  v,  Ncff, 

The  defendant  is  not  estopped  to  deny  95  U.  S.  725;  Story  Confl.  of  Laws,  g 

the*  jurisdiction,     notwithstanding    the  549. 


record  qontains  recitals  of  the  facts 
necessary  to  confer  jurisdiction.  Hall  v. 
Lanning,  91  U.  S.  160;  Thompson  v. 
Whitman,  18  Wall.  457;  Knowles  v.  Gas- 
light Co..  19  Wall.  58;  Pennoyer  v.  Neff, 
95  U.  S.  714;  Dennison  v,  Hyde.  6 
Conn.  508;  Coit  v.  Haven,  30  Conn.  190; 
McDermott  v.  Clary,  107  Mass.  501; 
Gilman  v.  Gilman,  126  Mass.  26:  Fergu- 
son V.  Crawford,  70  N.  Y.  253;  Kerr  v, 
Kerr,  41  N.  Y.  272. 

1.  Pennoyer  v,  Neff.  95  U.  S.  714; 
Bischoff  V.  Wethercd.  9  Wall.  (U.  S.)  812; 
Cooper  «^.  Reynolds,  10  Wall.  (U.  S.)  308; 
Thompson  v.  Whitman,  18  Wall.  (U.  S.) 
457;  Knowles  v.  Gaslight  Co..  19  Wall. 
58;  Empire  v.  Darlington.  loi  U.  S.  87; 
Thompson^ f'.  Emmert,  4  McLean  (U.  S. 
Cir.),  96;  McVicker  v,  Beedy,  31  Me. 
314$  Whittier  v,  Wendell,  7  N.  H.  257; 


A  decree  of  divorce,  pronounced  by  a 
competent  court,  in  favor  of  a  citizen  and 
against  a  non  resident,  where  service  of 
process  was  made  by  a  reasonable  con- 
structive notice,  and  in  the  absence  of 
any  fraud  or  collusion,  is  valid  and  bind- 
ing both  at  home  and  abroad.  Cheever 
V.  Wilson,  0  Wall.  (U.  S.)  108;  Pennoyer 
V.  Neff,  95  yj.  S.  714;  Harding  v.  Alden, 
9  Me.  140;  Ditson  v.  Ditson.  4  R.  L  87; 
Thompson  v.  State,  28  Ala.  12;  State  v. 
Schlachter,  Phill.  (N.  Car.)  520;  Gould  ». 
Crow,  57  Mo.  200;  Tolen  v.  Tolcn,  a 
Blackf.  (Ind.)  407;  Beard  v.  Beard.  2i 
Ind.  321;  Wakefield  v,  Ives,  35  Iowa, 
238:  Burlen  v.  Shannon,  115  Mass.  438; 
Hood  V,  Hood,  no  Mass.  463;  Wright  v. 
Wright,  24  Mich.  180;  Shaffer  r.  Bush- 
nell,  24  Wis.  372;  People  v.  Baker.  76  N. 
Y.  78;  2  Bishop  on  Mar.  &  Div.  §§  IS5' 
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courts  of  the  State  rendering  the  judgment.^  The  Statute  of 
Limitations  of  the  State  of  \)\^  forum  may  be  pleaded  to  an  action 
on  a  judgment  of  a  sister  State  if  the  statute  is  so  framed  as  to 
include  judgments.*  The  reader  is  referred  to  the  title  JUDG- 
MENTS for  a  full  discussion  of  this  subject.^ 

'  9.  Civil  Bights  and  their  Onaranties. — ^The  civil  rights  of  free 
citizens  are  defined  and  guaranteed  by  the  constitutions  of  the 
several  States  and  oJF  the  Union.  They  were  not,  however,  created 
by  those  instruments,  but  existed  before  them,  as  the  inalienable 
rights  of  men  under  a  free  government.  Thus  the  right  of  the 
people  peaceably  to  assemble  for  lawful  purposes,  and  to  prefer 
petitions,  existed  long  prior  to  the  adoption  of  the  constitutional 
enactments.* 

164;  Cooley's  Const.  Liin.*40i,  and  note;  limit  the  action  of  the  State  governments 

3  Kent's  Comm.  no,  note.  in  respect  to  their  own  citizens,  but  to 

1.  Christmas  v.  Russell,  5   Wall.  (U.  operate  upon  the  national  government 

S.)  290:  Maxwell  v,  Stewart,  2a  Wall.  (U.  alone.     It  left  the  authority  of  the  States 

S.)  77;  Anderson  v.  Anderson.  8  Ohio,  unimpaired,  added  nothing  to  the  already 

108:  Bicknell  v.  Field,  8  Paige  (N.  Y.)>  existing  powers  of  the  United  States,  and 

440;  McRae  v.  Mattoon.  13  Pick.  (Mass.)  guaranteed  the  continuance  of  the  right 

53;  Sandford  v.  Sandford,  28  Conn.  6;  only  against  congressional  interference. 

Granger  v.  Clark,  22  Me.  128;  Benton  v.  The  people,  for  their  protection  In  the 

Burgot.  10  S.  &  R.  (Pa.)  240.  enjoyment  of  tt,  must  therefore  look  to 

8.  McElmoyle  v.  Cohen,  13  Pet.  (U.  the  States,  where  the  power  for  that 
S.)  3x2;  Napier  v.  Gidiere,  i  Spears  (S.  purpose  was  originally  placed.  The 
Car.)  Eq.  215;  Reid  v,  Boyd,  13  Tex.  241.  right  of  the  people  peaceably  to  assemble 

But  where  a  State  statute  enacted  that  for  the  purpose  of  petitioning  Congress 

**  no  action  shall  be  maintained  on  any  for  a  ^edress  of  grievances,  or  for  any- 

judgment    or  decree  rendered    by  any  thing  else  connected  with  the  powers  or 

court  without  this  State  against  ...  a  duties  of  the  national  government,  is  an 

resident  of  this  State,  in  any  case  where  attribute  of  national  citizenship,  and  as 

the  cause  of   action   would   have  been  such  under  the  protection  of  and  guaran- 

barred  by  any  act  of  limitation  of  this  teed  by  the  United  States.     The  very 

State,    if   such  suit    had   been   brought  idea  of  a  government  republican  in  form 

therein,*'  it  was  held  that  this  act  was  implies  that  right,  and  an  invasion  of  it 

unconstitutional,  as  it  denied  *'fu]l  faith  presents  a  case  within  the  sovereignty  of 

and  credit"  to  the  judgments  of  other  the   United    States.      United    States  v. 

States.     Christmas  v,  Russell,   5   Wall.  Cruikshank.  92  U.  S.  542. 

(U.  S.)  290;  Dodge  V,  Coffin,  15  Kans.  But  a  petition  instigated  by  malice  and 

277.  resulting  in  harm  to  the  object  thereof,  is 

9.  For  the  law  and  practice  in  regard  not  the  right  of  any  citizen.  Vanarsdale 
to  sister  State  judgments  the  following  v.  Laverty,  69  Pa.  St.  103. 

may  be  consulted:   Bigelow  on  Estoppel,  nrssdom  «e   Bpessh  — "  The   constito- 

chap.  6;  Freeman  on  Judgments,  chap,  tional  liberty  of  speech  and  of  the  press, 

26;   Herman  on  Estoppel;  Wharton  on  as  we  understand  it.  implies  a  right  to 

Evidence,    chap.    10;    2    Story    on    the  freely  utter  and    publish  whatever  the 

Const.  §§  1302-13 14;  Story  on  Confl.  of  citizen  may  please,  and  to  be  protected 

Laws,  chap.  15.     Tb^  leading  cases  are:  against  any  responsibility  for  so  doing. 

Mills  V.  Duryee,  7  Cranch  (U.  S ),  481;  except  so  far  as  such  publications,  from 

McElmoyle  v.  Cohen,  13  Pet.  (U.  S.)  312;  their  blasphemy,  obscenity,  or  scandalous 

Christmas  v,  Russell.  5  Wall  (U.  S.)  290;  character,  may  be  a  public  offence,  or  as 

Thompson  v.  Whitman.  18  Wall.  (U.  S.)  by  their  falsehood  and  malice  they  may 

457*  Pennoyer  t'.  Neff.  95  U.  S.  714.  injuriously  affect  the  standing,  reputation, 

4.  United  States  v,  Cruikshank,  92  U.  or  pecuniary  interests  of    individuals.** 

S.  542.  Cooley's  Const.  Lim.  422.      See  also  2 

iigbX  of  Potitioa.— The  First  Amend*  Story  on   the  Const.   g§   1880-1892;    2 

meot  to  the  constitution  prohibited  Con-  Kent's  Comm.  17  et  sea. 

gress  from  abridging  the  right  to  assem-  ImpcisoBiaent   for   Debt. — A  const! tu- 

ble  and  patition,  and  was  not  intended  to  tional  provision  that  there  shall  be  no 
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(tf)  Due  Process  of  Law. — ^The  American  constitutions  all  secure 

to  the  citizen  an  immunity  against  the  deprivation  of  his  property 

except  by  "  due  process  of  law"  or  "  the  law  of  the  land."       Due 

process  of  law  in  each  particular  case  means  such  an  exertion  of 

the  powers  of  government  as  the  settled  maxims  of  law  permit 

and  sanction,  and  under  such  safeguards  for  the  protection  of  ifi- 

dividual  rights  as  those  maxims  prescribe  for  the  class  of  cases  to 

which  the  one  in  question  belongs.*     The  constitutional  require- 

* 

imprisonment  for  debt,  except  in  case  of  as  it  was  at  the  time  the  constitation  took 

fraud,  applies  only  to  debts  growing  out  effect.     For  that  would  seem  to  deny  the 

of  contract  express  or  implied.    Lower  v»  right  of  the  legislature  to  amend  or  re- 

Wallick.  25  Ipd.  68;  People  tf.  Cotton,  14  peal  the  law.     The  term  refers  to  ceruio 

111.  414.  fundamental  rights  which  that  system  of 

It  does  not  apply  to  imprisonment  as  a  jurisprudence  of  which  ours  is  a  derivative 

means  of  enforcing  payment  of  fine  and  nas  always  recognized.     Brown  v.  Levee 

costs  by  persons  convicted  of   misde-  Commrs.,  50  Miss.  468. 
meanors.      Mosley  v,  Gallatin,  10  Lea        The  terms  *'  due  process  of  law"  and 

(Tenn.),  494;  McCool  v,  Sute,  23  lod.  **  law  of  the  land,"  as  constitutional  terais, 

1 27.  are  of  equivalent  import,  and  interchange 

But  to  allow  an  arrest  when  the  action  able.     Davidson  v.  New  Orleans,  95  U. 

is  for  wilful  injury  to  person  or  character,  S.  97;  Murray's  Lessee  v.  Hobokc^  Land 

is  in  conflict  with  the  constitutional  pro-  Co.,   18   How.   (U.    S.)  276;  Greene  9. 

vision  in  California.    Ex  parte  Prader,  6  Briggs,  i  Curt.  (U.  S.  Cir.)  311;  States. 

Cal.  239.  Staten,   6    Cold.   (Tenn.)  234:    £nrifie*t 

Qoartarlng  of  Soldiars. — The  provision  Appeal,  16  Pa.  St.  256;  Parsons  v,  Rus* 

against    quartering    soldiers   in   private  sell,  1 1   Mich.  129;  Sears  «.  Cottrell,  5 

houses  in  times  of  peace  is  but  a  branch  Mich.  251;  Banning  v.  Taylor,  16  Pa.  Su 

of  the  constitutional  principle  that  the  292. 

miliury  shall,  in  time  of  peace,  be  in        Does  Hot  Kaaa  Mtre^  ui  Aet  of  tht 

strict  subordination  to  the  civil  power.  Logial^toro. — The  phrase  *'due  process 

Cooley  Const.  Lim.  309;  2  Story  on  the  of  law"  means  more  than  a  special  aa 

Const.  §  1900.  passed  for  the  very  purpose  of  antboriz- 

Baipeniion    of    Habou    Corpu. — The  mg  the  deprivation:  it  means  the  general 

provision   of    the    Federal    constitution  law  in  its  regular  course  of  administia- 

against  the  suspension  of  the  writ  of  tion  through  the  courts  of  justice;  a  lav 

luibeas  corpus  applies  only  to  the  absolute  which  hears  before  it  condemns,  proceeds 

denial  of  the  writ,  and  has  no  reference  upon  inquiry,  and  renders  judgment  only 

to  the  delay  involved  in  a  review  by  a  on  trial.    Clark  v.  Mitchell,  64  Mo.  564; 

higher  court  of  the  judgment  of  a  lower  Atchison,  etc.,  R.  v.   Baty,  6  Neb.  37: 

one  upon  the  writ.    Macready  v,  Wilcox,  Taylor  v.   Porter,  4  Hill  (N.  Y.),  140; 

33  Conn.  321.  Hoke  v,  Henderson.  4  Dev.  (N.  Car.)  15; 

•ath   of   AUogiaaoa. — The   statute  of  Jones  v.  Perry,  10  Yerg.  (Tenn.)  59. 
California  providing    that  attorneys  at        ''The  first  matter  of  inquiry  is  the 

law  and  litigants  shall  take  an  oath  of  meaning  of  the  term   *dae  process  of 

allegiance    to    the    government    of    the  law.'    If  it  has  no  broader  meaning  than 

United    States   is  not  unconstitutional,  process  prescribed  by  act  of  the  legis- 

Cohen    v,    Wright,   22    Cal.   293.      See  lature,  it  is  the  end  of  the  case.    But 

Cummings  v.  Missouri,  4  Wall.  (U.  S.)  such  a  construction   would    render  the 

277;  ^x/ar^/ Garland,  4  Wall.  (U.S.) 333.  constitutional  guaranty  mere  nonsense; 

1.  Stimson's  Amer.  Statute  Law,  g  130;  for  it  would  then  n^an  no  State  shall  de* 

Const.  U.  S.  XlVth  Am.  prive  a  person  of  life,  liberty,  or  proj>- 

8.  Cooley  Const.  Lim.  356;  Ex  parte  erty  unless  the  State  shall  choose  to  do 

Ah  Fook,  49  Cal.  403.     See  Wynchamer  so.      It  has  repeatedly  and  nniformly 

V.  People.  13  N.  Y.  432.  ^  been   adjudicated  that  the  terms  *dae 

The  term   "law  of  the  land"  means  process  of  law'  and  Maw  of  the  land' 

general  and  public  laws  operating  equally  have  a  broad  and  comprehensive  meao- 

upon  every  individual  of  the  community,  ing,  and  originated  in  that  great  bill  of 

Jones  V.  Perry,  10  Yerg.  (Tenn.)  59.  rights.  Magna  Charta,  and  operate  as  a 

^'  Due  process  of  law"  or  the  '*  law  of  restriction  on  each  branch  of  civil  gov- 

the  land      does  not  mean  the  general  emment."    In  re  Ziebold,  19  Repr.  (U. 

body  of  the  law,  common  and  statutory,  S.  Cir.)  742. 
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ment  extends  to  executive  and  administrative  as  well  as  judicial 
proceedings.* 

By  the  State  and  Federal  constitutions  all  judicial  power  is 
vested  in  the  courts,  from  whence  alone  process  may  issue  to  de- 
prive a  penson  of  life,  liberty,  or  property.*^  Due  process  of  law, 
in  judicial  proceedings,  implies  jurisdiction  and  trial ;  that  is,  that 
a  party  shall  be  properly  brought  into  court,  and  when  there  shall 
have  the  right  to  set  up  any  lawful  defence  to  any  claim  against 
him.*  The  rules  of  evidence  cannot  be  regarded  as  being  of  the 
essence-of  any  right  which  a  party  may  seek  to  enforce ;  hence  they 

1.  Stuart  V,  Palmcft  74  N.  Y.  183.  any  validity  if  it  b^  rendered  by  a  State 

The  State  cannot  deprive  an  owner  court  in  an  action  upon  a  money  demand 
of  bb  property  without  process  of  law  against  a  non- resident  of  the  State  who 
through  the  medium  of  a  constitutional  was  served  by  a  publication  of  the  sum- 
convention  any  more  than  it'can  through  mons,  but  upon  whom  no  personal  ser- 
an  act  of  legislation.  Clark  v.  Mitchell,  viceof  process  with  in  the  State  was  made, 
69  Mo.  637.  and  who  did  not  appear.     But  the  State, 

The  fifth  and  seventh  amendments  to  having  within  her  territory  property  of  a 
the  constitution  of  the  United  States  were  non  resident,  may  hold  and  appropriate 
designed  as  restrictions  upon  legislation  it  to  satisfy  the  claims  of  her  citizens 
by  the  Federal  government,  and  not  upon  against  him,  and  her  tribunals  may  in- 
State  governments  in  respect  to  their  quire  into  his  obligations  to  the  extent 
own  citizens.  North  Missouri  R.  v.  necessary  to  control  the  disposition  of 
Maguire,  49  Mo.  490.  that  property.     And  substituted  service 

S.  Hodgson  V.  Millward,  3Grant(Pa.),  by  publication,  or  in  any  other  author- 

406.     See  Jn  re  Hatch,  43  N.  Y.  Super,  ized  form,  is  sufficient  to  Inform  a  non- 

Ct.  89.  resident  of   the  object  of    proceedings 

When  the  legislature  of  a  State  enacts  taken  where  property  is  once  brought 

laws  for  the  government  of  its  courts  under  the  control  of  the  court  by  seizure 

while  exercising  their  respective  juris-  or  some  equivalent  act.     Pennoyer  v, 

dictions,  which^  if  followed,  will  furnish  Neff,   95    U.   S.    7x4.      See   Happy    v, 

parties  the  necessary  constitutional  pro-  Mosher,  48  N.  Y.  313.   See  §  8,  (^),  of  this 

tection  of  life,  liberty,  and  property,  it  article,  and  cases  cited. 
has  performed  its    constitutional  duty;        The  provisions  of  a  statute  that  where 

and  if  one  of  its  courts,  acting  within  two  or  more  persons  are  suod  in  the 

its  jurisdiction,  makes  an  erroneous  de-  same  action,   on  a  joint  contract,  and 

cision  in  this  respect,  the  State  cannot  be  process  is  served  on  either,  judgment 

deemed  guilty  of  violating  the  constitu-  may  be  rendered  against  all,  execution 

tional  provision,  that  no  Sute  shall  de-  shall  be  issued  against  all,  and  may  be 

prive  a  person  of  life,  liberty,  or  property  levied  on  the  partnership  property,  do 

without  due  process  of  law.   Arrowsmith  not  violate  the  constitutional  requirement 

sf.  Harmoning,  118  U.  S.  194.  of  due  process  of  law.     Brooks  v.  Mc- 

8.  Wright  V.  Cradlebangh,  3  Nev.  341:  Intyre.  4  Mich.  3x6. 
Ames  V.  Port  Huron  Co.,  11  Mich.  139;        Partitlmi. — An  act  providing  that,  in 

People  V  Supervisors,  70  N.  Y.  238.  actions  for  partition,  service  of  notice 

Jiizlidietioa. — Due  process  of  law,  when  may  be  made  by  publication,  is  not  un- 
applied to  legal  proceedings,  means  a  constitutional.  Mason  v.  Messenger,  17 
coarse  of  legal  procedure  according  to  Iowa.  261. 

those  mle^  and   principles  which  have        Aetions    la    Ssm. — Laws    authorizing 

txen  established  by  our  jurisprudence  proceedings    in    rem    may   be  enforced 

for   the  protection  and   enforcement  of  against  the   property   seized   when   the 

private  rights.     To  give  such  proceedings  real  owner  may  not  be  informed  thereof. 

any  validity,  there  must  be  a  competent  Gray  v.  Kimball.  42  Me.  299. 
tribunal  to  pass  upon  their  subject-matter,        Divaros  against  Hott-Bsslds&l,  on  coo- 

and  if  that  involves  merely  a  determina-  structive  service  of  process,  validity  of, 

tion  of  the  pemonal  liability  of  the  de-  see  supra,  %  8.  (^) 
lendant.  he  must  be  brought  within  its        Curative  Btatntsi. — An  act  of  the  legis- 

juri^^diction  by  service  of  process  within  lature  underuking  to  validate  a  judgment 

the  State  or  by  his  voluntary  appearance,  of  a  court  void  for  want  of  jurisdiction. 

Heace  a  personal  judgment  is  without  is  an  attempted  exercise  of  judicial  power> 
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are  at  all  times  subject  to  modification  and  control' by  the  legisla- 
ture.^ 

Many  instances  of  legislative  interference  with  private  property 
rights  are  justifiable  as  exercises  of  the  police  power.  Thus  the 
legislature  may  declare  the  possession  of  certain  articles  of  prop- 
erty»  either  absolutely  or  in  particular  places  and  under  particular 
circumstances,  to  be  unlawful,  because  they  would  be  injurious  or 
dangerous,  and  may  provide  for  the  seizure  and  confiscation  or  de- 
struction thereof,  so  it  be  by  due  legal  process.* 

And  also  contravenes  the  constitutional  Halsey,  26  N.  Y.  53;  Delaplaine  v.  Cook, 

,  requirement  of  due  process  of  law.  Pryor  7  Wis.  54;  Allen  v.  Armstrong:,  16  Iowa, 

V,  Downey,  50  Cal.  ^88;  Cooley  Const.  508;  Adams  t^.  Beale.  19  Iowa,  61;  Am- 

Lim.  382-3.  berg:  v.  Rogers,  9  Mich.  332;  Lumsden 

1.  Kendall  v.  Kingston,  5  Mass.  5)3;  v.  Cross,  10  Wis.  289;  Lacey  v,  Davis,  4 

Commonwealth    v.    Williams,    6    Gray  Mich.  140;  Wright  v,  Dunham,  13  Mich. 

(Mass.),     i;    Ogden    v,    Saunders,    12  414;  Abbott V.  Lindenbower,  42  Mo.  163; 

Wheat.  (U.  S.)  349:  Webb  v.   Den,  17  Sams  v.  King,  18  Fla  557. 

How.  (U.  S.)  576;  Fales  v,  Wadsworth,  But  a  statute  which  should  make  a  tax 

23  Me.  533;  Hickox  V.  Tallman,  38  Barb,  deed  conclusive  evidence  of  a  complete 

(N.  Y.)  608:  Pratt  v.  Jones,  25  Vt.  303;  tide,  and  preclude  the  owner  of  the  original 

Karney  v.  Paisley,  13  Iowa,  89;  Cooley  title  from  showing  its  invalidity,  would  be 

Const.  Lim.  367.  void,  because  being  not  a  law  regulating 

But  it  is  not  competent  for  the  legisla-  evidence,  but  an  unconstitutional  coofis- 
tive  power  to  declare  what  shall  be  con-  cation  of  property.  Groesbeck  v.  Seeley, 
elusive  evidence  of  a  fact.  Wantlan  v,  13  Mich.  329;  Case  v.  Dean,  16  Mich.  13; 
White,  19  Ind.  470;  Little  Rock,  etc.,  R.  White  v,  Flynn,  23  Ind.  46;  Corbtn  v, 
V,  Payne,  33  Ark.  816.  Hill,  21  Iowa,  70;  Abbott  ».  Linden- 
While  the  legislature  may  not  by  the  bower.  46  Mo.  291 ;  McCready  v.  Sexton, 
mere  machinery  or  rules  of  evidence  29  Iowa,  356;  Wright  v.  Cradlebaugh,  3 
override  and  set  at  naught  the  restrtc-  Nev.  349. 

tions  of  the  constitution,  or  arbitrarily  Congren   and  the   State   Cenrts.— No 

make  conclusive  evidence  of  a  fact  any-  power  exists  in  Congress  to  declare  by 

thing  which  in  the  nature  of  things  has  law  what  shall  or  shall  not  be  evidence 

no  connection  with  that  fact  nor  reason-  in  a  State  court.     Latham  v.  Smiib,  45 

ably  tends  to  prove  it,  yet  it  may  make  III.   29:    Bowlin    v.   Commonwealth,  t 

that  which,   according  to  the  ordinary  Bush  (Ky.),  5. 

rules  of  human  experience,  reasonably  2.  Fisher  v.  McGirr,  i  Gray  (Mass ),  i; 

tends  to  prove  a  fact,  conclusive  evidence  Beer  Co.  v.  Massachusetts,  97  U.  S.  32; 

of  it.     In  re  Linn  County,  15  Kans.  500.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 

The  legislature  has  power  to  deter-  663;  Stone  v.  Mississippi,  loi  U.  S.  814. 

mine  by  statute  what  shall  be  received  as  An  act  which  allows  the  seizure  with- 

presumptive  or  prima  facie  evidence  in  out  warrant  of  liquors  kept  and  intended 

civil  cases.     Hand  v,  Ballou,  12  N.  Y.  for  unlawful  use  is  constitutional.    State 

541;   Howard  v.   Moot,  64  N.  Y.  262;  r.  O'Neil,  22  Repr.  (Vt.)  58.    ^Sec  Bar- 

Cooley  Const.  Lim.  367.  bemeyer  v,  Iowa,  18  Wall.  (U.  S.)  I29I 

The  power  of  giving  greater  effect  to  Beer  Co.  v.  Massachusetts,  97  U.  S.  3^» 

evidence  than   it  possesses  at  common  State  v.  Paul,  5  R.  I.  185;  State  v,  Kee- 

law  has  been   frequently  exercised  by  ran.  5  R.  I.  497;  People  v.  Hawley.  3 

legislatures,  and  such  exercise  is  clearly  Mich.  330;  Reynolds  v,  Geary,  26  Coon, 

constitutional.      State   v,   Cunningham,  179. 

2S  Conn.  195.  But  if  the  act  does  not  provide  for 

It  is  in  the  power  of  the  legislature  to  notice  to  the  owner,  nor  for  a  trial  of  tbe 

abolish  or  modify  the  rule  which  excludes  question  whether  the  liquors  seized  were 

parol  evidence  to  vary  the  terms  of  a  held  in  violation  of  law.  it  is  in  conflict 

written  contract.  Gibbs  v.  Gale,  7  Md.  76.  with  the  constitution.     Greene  v,  Jaraes, 

Tax  Deed!.— It  is  in  the  power  of  the  2  Curt.  (U.  S.  Cir.)  187;  State  v.  Snow, 

legislature  to  make  a  tax  deed  prima  facie  3  R.  I.  64. 

evidence  that  all  the  proceedings  have,  A  statute    authorizing    the    art>itrar7 

been  regular,  and  that  the  purchaser  has  seizure  and  destruction  of  imple^ments 

acquired  under   ihem  a  complete  title.  •  used  in  catching  fish  in  violation  €Df  ^^ 

Hand  v.  Ballou,  12  N.  Y.  543;  Forbes  v.  is  unconstitutional    if   no    provisi<»>  ^ 
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The  enforced  collection  of  taxes  levied  for  public  and  lawful 
purposes  does  not  deprive  a  person  of  his  property  without  due 
process  of  law,  if  the  owner  is  afforded  an  opportunity  to  contest 
'  the  legality  of  all  the  essential  steps.^  But  statutes  declaring  the 
forfeiture  of  lands  to  the  State  for  the  non-payment  of  taxes,  with- 
out  any  judicial  ascertainment  Of  the  fact  of  delinquency,  are  un- 
constitutional.^   And  if  the  law  under  which  the  tax  is  levied  is 

made  for  notice  or  trial.  *Teck  v.  Ander«  named  to  present  a  statement  of    his 

son,  57  Cal.   251;  8.   c,   40  Am.   Rep.  property,  with  his  estimate  of  its  value, 

115.  taa  designated  official  charged  with  the 

So  of  a  statute  allowing  a  police  magis-  duty  of  receiving  the  statement;  which 

trate.    upon    information    or    personal  fixes  time  and  place  for  public  sessions 

knowledge,  to  cause  a  gaming  table  or  of  other  officials  at  which  the  statement 

device  to  be  seized  and  destroyed  with-  and  estimate  are  to  be  considered  when 

out  any  judicial  condemnation.    Lowry  the  official  valuation  is  to  be  made,  and 

V,  Rainwater,  70  Mo.  152;  s.  c,  35  Am.  where  the  party  interested  has  a  right  to 

Rep.  420.  be  present  and  to  be  heard;  and  which 

The  constitutional  provision  prohibit-  affords  him  opportunity  in  a  suit  at  law, 

ing  the  deprivation  of  property  is  not  in-  for  the  collection  of  the  tax,  to  judicially 

fringed   by  a  proper  law  regulating  a  contest  the  validity  of  the  proceedings, 

business    which    may    render    property  does  not  necessarily  deprive  him  of  his 

used  to  carry  on  the  business  less  valu-  property  without  due  process  of  law. 
able.     If  the  business  is  still  allowed  to  '  Kentucky  Railroad  Tax  tases.  115  U.  S. 

be  carried  on,  and  the  property  still  al-  321;  Davidson  v.  New  Orleans,  96  U.  S. 

lowed  to  exist,  and  its  possession  is  not  97. 

disturbed,  the  owner  capnot  be  said  to  Where,  as  in  California,  the  law  makes 
be  deprived  of  bis  property.  Munn  v.  no  provision  for  notice  to  railroad  corpo> 
Illinois,  69  111.  80;  s.  c,  94  U.  S.  113;  rations  whose  lines  extend  into  more 
Beer  Co.  v,  Massachusetts,  97  U.  S.  32:  than  one  county,  and  provides  no  oppor- 
Stone  V.  Mississippi,  loi  U.  S.  814;  tunity  for  a  hearing  at  any  stage  of  the 
Slaughter-house  Cases,  16  Wall.  (U.  S.)  proceedings  relating  to  their  assessment 
36;  Butchers'  Union  Co.  v.  Crescent  for  taxation,  the  constitutional  guaranty 
City  Co.,  Ill  U.  S.  746;  New  Orleans  is  infringed.  Santa  Clara  Co.  v.  South- 
Gas-light  Co.  V.  Louisiana  Light  &  Heat  ern  Pacific  R.,  18  Fed.  Repr.  385;  San 
Co.,  115  U.  S.  650.  Mateo  Co.  v.  Railroad,  8  Sawy.  (U.  S. 

A  sutute  making  railroad  companies  Cir.)  238.     See   Moulton   v.    Parks,   64 

liable  in  double  damages  for  stock  killed  Cal.  166. 

in  consequence  of  their  neglect  to  fence  A  statute  Is  unconstitutional  which  re- 

their  tracks  is  constitutional.     Missouri  quires  a  person  who  is  in  the  possession 

Pacific   R.    V.    Humes,    lis    U.  S.   512;  and    uninterrupted    enjoyment    of    his 

Humes  v.  Railroad,  82  Mo.  221;  s.  c.  5a  property  to  commence  an  action  for  the 

Am.  Rep.  369;  Meyers  v.  Union  Trust  vindication  of  his  rights,  or  be  forever 

Co.,   82   Mo.   237.      Compare  Atchison,  barred  from  questioning  the  validity  of 

etc.,  R.  V,  Baiy.  6  Neb.  37.     See  Black  a  tax  assessment  or  sale.    Baker  v.  Kelly, 

on    Const.    Prohibitions,   §  27;    Cooley  11  Minn.  480. 

Const.  Lim.  579.  8.  Kinney  v.  Beverly.  2  Hen.  &L  M. 

A  statute  requiring  a  plank-road  com-  (Va.)  318;   Barbour  v.  Nelson,  x   Litt. 

pany  to  remove  its  toll-gate  beyond  mu-  (Ky.)  60;  Robinson  v.  Huff,  3  Litt.  (Ky.) 

nicipal  limtu  is  Invalid,  as  taking  prop-  38;  Currie  v.  Fowler,  5  J.  J.  Mar.  (Ky.) 

eny  without  due  process  of  law.    Detroit  145;  Harlan  v,  Seaton,  18  B.  Mon.  (Ky.) 

r.  Detroit  Plank  Road.  43  Mich.  140.  312;  Griffin  v,  Mixon,  38  Miss.  424;  St. 

1.  Kelly  V.   Pittsburgh.  104  U.  S.  78;  Anthony  Co.  v.  Greely.  11    Minn.  321; 

Hagar  V.  Reclamation  District,  iii  U.S.  Baker  v,  Kelley,  11  Minn.  480;  Hill  v, 

701;  Weimer  v.  Bunbury.  30  Mich.  201;  Lund,  13  Minn.  451.     Compare  Wild  v. 

Cooley  on  Taxation  (2d  Ed.).  48.  Serpell,    10  Gratt.   (Va.)  405;    Hale   v, 

A  statute  for  raising  public  revenue  by  Branscum.  10  Gratt.  (Va.)  418;  Usher  v. 

the  assessment  and  collection  of  taxes.  Pride,  15  Gratt.  (Va.)  190;  Hodgdon  v. 

which  gives  notice  of  the  proposed  assess-  Wight.  36  Me.  326;  Adams  v.  Larrabee,  ^ 

Dient  to  an  owner  of    property  to  be  46  Me.  516.     See  Cooley  on  Taxatios 

affected    by  requiring   him    at   a    time  (2d  Ed.),  461  ^/j^. 
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void,  any  property  taken  to  satisfy  it  is  taken  without  due  process 
of  law. 

An  ordinance  authorizing  the  officers  of  a  town  to  seize  and  sell 
animals  found  running  at  large,  without  notice  to  the  owner,  is 
unconstitutional.* 

Rights  to  property  depend  on  a  judicial  and  legal  construction 
of  the  statutes  existing  when  they  vest,  not  on  a  legislative  con- 
struction by  a  subsequent  declaratory  act.*  The  legislature  has 
no  constitutional  power  to  pass  a  law  subjecting  the  proceeds  or 
income  of  the  wife's  separate  estate  to  the  claims  of  the  husband  s 
creditors.*  "Betterment  laws,"  compensating  the  bona  fide  oqcm- 
pant  for  permanent  and  beneficial  improvements  which  have  in- 
creased the  value  of  the  property,  are  valid  and  constitutional.* 

When  property  is  condemned  under  the  power  of  eminent  do- 
main, it  cannot  be  said  to  be  taken  without  the  law  of  the  land ; 
but  the  property  of  a  private  citizen  cannot,  by  the  exercise  of  leg- 
islative power  in  any  form,  be  taken  from  him  and  given  to  another 
private  citizen.^    (See  also  EMINENT  Domain.) 

1.  Dundee   Mortf|rage    Co.    v.   School  a  sworn  account,  does  not  deprive  him 
District,   19  Fed.   Repr.  359;   Brady  v.  "of  his  property  without  due  process  of 

King,  53  Cal.  44;   Harper  v,  Rowe,  53  law.     Vaughan  v.  Furlong.  12  R.  I.  127. 

Cal.  233.  See  Foule  v.  Mann,  53  Iowa.  42. 

S.  Varden  v.  Mount,  78  Ky.  86;  s.  c,  4.  George  v.  Ransom,  15  Cal.  322. 

39  Am.   Rep.    208;   Donovan  v.  Vicks-  Vested  rights  acquired  in  the  property 

burgh,  29  Miss.  247;  Rockwell  v.  Near-  of  a  wife  by  virtue  of  the  law  existing  at 

ingt  35  N.  Y.  302;  Halloway  v.  Police  the  time  of  the  marriage  cannot  be  di- 

Jury,  16  La.  Ann.  203.  vested  by  subsequent  legislation.     Kelly 

SMhdat — A  statute  requiring  clerks  of  v.  McCarthy,  3   Bradf.  (N.  Y.)  7.    See 

courts,  after  money  has  remained  in  their  Metropolitan  Bank  «/.  Hits,  i    Mackey, 

offices  a  specified  time,  to  pay  the  same  ixi;  Holmes  v.  Holmes,  4  Barb.  (N.  Y.) 

over  to  the  county  treasurer,  is  based  295;   White  v.  White,  5    Barb.  (N.  Y.) 

upon   the  principles  of  the  doctrine  of  474:  Westervelt  v,  Gregg,  I2  N.  Y.  208. 

escheat,  and  is  free  from  any  constitu-  The  legislature  has  no  power  to  divest 

tional  objections.     Deaderick  v.  County  a  woman  of  her  inchoate  right  of  dower. 

Court.  I  Cold.  (Tenn.)  202.  Williams    v,    Courtney,    77    Mo.    587. 

8.  Hunt  V.  Hunt,  37  Me.  333;   Lam-  Compare  Barbour  v,  Barbour,  46  Me.  9. 

bertson  v.  Hogan,  2  Pa.  St.  22*.  Haley  v.  A  statute  giving  a  deserted  wife  the 

Philadelphia,  68  Pa.  St.  45;  McLeod  v.  rights  of  s^feme  sole  trader  is  not  an  un- 

Burroughs,  9  Ga.  213.  constitutional  interference  with  the  hos- 

The  repeal  of  a  statute  of  limitation  of  band's  interest  in  the  wife's  property  by 
actions  on  personal  debts  does  not.  as  marriage  prior  to  the  act.  Moninger  v, 
applied  to  a  debtor,  the  right  of  action  Ritner,  104  Pa.  St.  298. 
against  whom  is  already  barred,  deprive  6.  Brown  v.  Storm,  4  Vt.  37;  Whitney 
him  of  his  property  unduly.  Campbell  v.  Richardson,  31  Vt.  306;  Withington 
V.  Holt,  115  U.  S.  620.  See  Cooley  v.  Corey,  2  N.  H.  115;  Bacon  v.  Calico- 
Const.  Lim.  365,  and  cases  cited.  der,  6  Mass.   303;  Scott  v.   Mather.  14 

A  statute  authorizing  the  sale  of  real  Tex.  235:  Saunders  v,  Wilson.  19  Tex. 

estate  upon  the  petition  of  the  life-tenant,  194;  Fowler  v.  H albert,  4  Bibb  (Ky.).  54; 

in  opposition  to  the  wishes  of  the  owner  Hunt  v,  McMahan,  5  Ohio.  132;  Arm- 

gf  the  fee,  when  the  latter  is  under  no  strong  z^.  Jackson,  i  Blackf.  (Ind.)  374; 

disability,  is  unconstitutional.     Gossom  Ross  v.  Irving,   14  III.   171;   Childs  v. 

V.  McFerran,  79  Ky.  236.  Shower,    18    Iowa,    261;    Pacquette   ». 

The  legislature  cannot    extinguish  a  Pickness,   19  Wis.  219;   Cooley  Const 

mortgagor's  title.    Ashuelot  R.  v.  Elliot,  Lim.  386.    See  Billings  v.  Hall.  7  Cat.  i. 

58  N.  H.  451.  6.  Beekman  v.  Railroad,  3  Paige  (N. 

A  statute  making  a  garnishee  liable  to  Y.).    73;    Matter  of  Albany  Street.    11 

satisfy  a  judgment  against  the  defendant  Wend.  (N.  Y.)  149;  Matter  of  John  Street, 

in  case  the  garnishee  neglects  to  render  19  Wend.  (N.  Y.)659;  Pittsburg  9.  Scott, 
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ijf)  Searches  and  Seizures. — The  constitution  of  the  United 
States  provides  that  the  people  shall  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unreasonable  searches  and  seiz- 
ures ;  and  this  guaranty  is  repeated  in  almost  all  the  State  consti- 
tutions.^ Its  main  purpose  was  to  make  sacred  the  privacy  of  the 
citizen's  dwelling  and  person  against  everything  but  process  issued 
upon  a  showing  of  legal  cause  for  invading  it.*'* 

[c)  Jury  Trial  {Civil), — It  is  provided  by  the  Federal  constitu- 
tion that,  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty' dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served.* It  is  well  settled  that  this  clause  applies  only  to  proceed- 
ings  in  the  court*  of  the  United  States,  and  is  not  a  restriction  or 
limitation  upon  the  several  States,  nor  a  regulation  of  the  trial  of 
actions  in  their  courts.^     But  in  the  constitutions  of  a  majority  of 

I  Pa.  St.  139;    Hepburn's  Case,  3  Bland  son.  house,  papers,  and  possessions  from 

(Md.).  95;  Sadler  v,   Langham,  34  Ala.  unreasonable     searches    and    seizures. 

311;  Cooper  V.   Williams,  $  Ohio,  393;  Gray  v.  Kimball,  42  Me.  299.     See  Alien 

Buckingham    v.  Smith,   10   Ohio,   297;  v.  Staples,  6  Gray  (Mass.),  491:  State  tr. 

Turner  tr.  Althans.  6  Nebr.  54.  Brennan.  25  Conn.  278;  Hibbard  v.  Peo- 

That  clause  of  the  constitution  which  pie,  4  Mich.  125. 

provides  that  the  property  of  no  person  Books  and  Pftpon. — It  d6es  not  require 

shall  be  taken  for  public  use  without  just  actual  entry  upon  premises  and  search 

compensation  has  reference  to  property  for  and  seizure  of  papers  to  constitute  an 

taken  by  right  of  eminent  domain,  and  unreasonable  search  and  seizure  within 

not  to  the  collection  of  taxes.     Nichols  v.  the  meaning  of  the  Fourth  Amendment. 

Bridgeport,  23  Conn.  189.  A  compulsory  production  of  a  pArty's 

1.  Const.  U.  S.  IVth  Am.;  Stimson*s  private   books  and    papers,  to  be  used 

Amer.  Statute  Law,  g  71.     See  Cooley  against  himself  or  his  property  in  a  crim- 

Codst  Lim.  299  et  seq.  inal  or  penal  proceeding,  or  for  a  forfeit- 

8.  Weimerv.  Bunbury.  30  Mich.  201.  ure,  is  within  the  spirit  and  meaning  of 

The  right  to  be  secure  against  unlawful  the  amendment.    And  it  is  equivalent  to  a 

searches  and  seizures  is  not  derived  from  compulsory  production  of  papers  to  make 

the  constitutions,  having  existed  long  be-  the  non-production  of  them  a  confessioa 

fore  them,  as  a  settled  principle  of  the  of  the  allegations  which  it  is  pretended 

common  law.     United  States  v.  Crosby,  they  will  prove.     Boyd  v.  United  States, 

I  Hughes  (U.  S.  Cir.).  448;    2  Story  on  116  U.  S.  616. 

the  Const  §  1902;  Cooley  Const.  Lim.  Militarj  Ordor.— The  provision  of  the 

303.  U.  S.  constitution  against  unreasonable 

OonooalMoat  of  Ooods  Hold  in  Tiolatioa  searches  and  seizures  cannot  be  under- 

of  law. — Certain  articles  which  are  treat-  stood  to  prohibit  a  search  or  seizure  made 

ed  as  property,  while  used  for  lawful  pur*  in  attempting  to  execute  a  military  order 

poses,  may  be  subjects  of  forfeiture  and  authorized  by  the  constitution  and  a  law 

destruction  if  their  use  is  deemed  perni-  of  Congress,  where  the  jury  have  found 

ctous  to  the  best  interests  of  the  commu-  that  the  seizure  was  proper  and  reasons^ 

nity.     And  when  attempts  to  use  such  ble.     Allen  v.  Colby,  47  N.  H.  544. 

articles  for  unlawful  purposes,  or  in  an  7ottrth  Amoadinsiit  does  not  extend  to 

unlawful  manner,  are  so  concealed  that  the  State  governments,  but  was  intended 

ordinary  diligence  fails  to  make  such  dis-  only  for  the  legislature  and  judiciary  of 

covery  as  enables  the  law  to  declare  the  the  United  States.     Reed  v.  Rice,  2  J.  J. 

forfeiture,  statutes  authorizing  searches  Mar.  (Ky.)  45. 

and  seizures  have  been  held  legitimate.  8.  Const.  U.  S.  Vllth  Amend. 

But  the  exercise  of  this  power  must  be  4.  Twitcbell  v.  Commonwealth,  7  WalL 

properly  guarded,  that  abuses  may  be  (U.  S.)  321;  Edwards  v.  Elliot,  21  Wall, 

prevented,  and  that  a  citizen  shall  not  be  (U.  S.)  532;  Walker  v.  Sauvinet.  92  U. 

deprived  of  his  property  without  having  S.  90;  State  v.  Keyes,  8  Vt.  57;  Common- 

an  accusation  against  him,  setting  out  wealth  v.  Whitney,  108  Mass.  s;  Colt  9. 

the  nature  and  charge  thereof,  and  by  the  Eves.  X2  Conn.  243;  Murpl^y  v.  People, 

judgment  of  his  peers  and  the  law  of  the  2  Cow.  (N.  Y.)  815;  Livingston  v.  Mayor 

land,  and  he  shall  be  secure  in  his  per-  of  New  York,  8  Wend.  (N.  Y.)  85;  Lee 
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the  States  there  is  found  a  guaranty  that  the  rtght  of  trial  by  jury 
shall  remain  inviolate.^  This  means  a  trial  according  to  the  course 
of  the  common  law,  and  the  same  in  substance  as  that  which  was 
in  use  when  the  constitution  was  adopted.*  But  it  secures  the 
right  only  in  cases  where  a,  jury  trial  was  customarily  used,  and 
•could  legally  be  claimed,  at  the  time  of  the  adoption  of  the  consti- 
tution.*    In  equity  cases,  by  the  laws  and  practice  prevailing  in  all 

tr.  Tillotson,  24  Wend.  (N.  Y.)  337;  Fos-  189;    Commissioners    v,    Morrison,   22 

tcr  V.  Jackson.  57  Ga,  206;    Boring  v,  Minn.  178. 

Williams,  17  Ala.  510;  Stale  v.  Carro,  In  preserving  the   trial   by  jury  "as 

26  La.  Ann.  377;  State  v.  Anderson,  30  heretofore  used."  the  constiiuiton  docs 

La.  Ann.  Pt.  L,  557;  Lake  Erie,  etc.,  R.  not  interfere  with  those  tribunals  which, 

Co.   V,  Heath,  9  Ind.    558;   Whallon  v.  at  the  time  of  its  adoption,  proceeded  10 

Bancroft,  4  Minn.  109;  Huston  t/.  Wads-  judgment  wthout  the  intervention  of  \ 

worth,  s'Colo.  213.  jury.     Commissioners    v,    Seabrook.    2 

The  Seventh  Amendment  does  not  ap-  Sirobh.  (S.  Car.)  560;  Flint  River  Sieain- 

ply  to  a  preliminary  examination  under  boat  Co.  v.  Foster,  5  Ga.  194. 

the  fugitive  slave  law,  such  a  proceeding  Not  every  case  which  is  not  a  criminal 

not  being  according  to  the  course  of  the  case  is  a  civil  one,  wherein  by  the  con 

common  law,  but  statutory.     Miller  v,  stitution  the  right  of  trial  by  jury  shall 

M^uerry,  5  McLean  (U.  S.  Cir.),  469.  remain  inviolate;  but  that  term  embraces 

This  clause  may,  in  just  sense,  be  con-  such  as  were  treated  as  civil  cases  when 

strued  to  embrace  all  suits  which  are  not  the    constitution    was    adopted.      Lake 

of  equity  or  admiralty  jurisdiction,  what-  Erie,  etc  ,  R.  Co.  v.  Heath,  9  Ind.  558. 

ever  peculiar  form  they  may  assume  to  See    Commissioners    v.    Morrison,   ti 

settle  legal  rights.     Parsons  v.  Bedford,  Minn.  178.     C(9M/0nf  Plimpton  9.  Somer- 

3  Pet.  (U.  S.)  447.  set,  33  Vt.  283. 

The    provision    of    this  amendment.  An  act  of  the  legislature  clogging  the 

which  declares  that  no  fact  tried  by  a  jury  right  of  trial  by  jury  with  onerous  condi- 

shall  be  otherwise  re-examined  in  any  tions  will  not  be  pronounced  uncoosii- 

court  of  the  United  States  than  accord-  tutional  unless  it  totally  prostrates  the 

ing  to  the  rules  of  the  common  law,  ap-  right,  or  renders  it   wholly  unavailing, 

plies  to  facts  tried  by  a  jury  in  a  cause  in  Flint  River  Steamboat  Co.  9.  Foster,  5 

a  State   court.    Justices  v,    Murray,   9  Ga.  194. 

Wall.  (U.  S.)  274.  Xminent  Donudn.— In  proceedings  for 

1»  Stimson*s  Amer.  Stat.  Law,  g§  72,  the  condemnation  of  property  under  the 

73.  power  of  eminent  domain,  the  property 

S.  East  Kingston  v.  Towle.  48  N.  H.  owner  has  no  constitutional  right  co  a 

64;  Copp  V,   Hemriker,   55  N.   H.   179;  trial  by  jury,  unless,  as  is  the  case  in 

Murphy  v.  People,  2  Cow.  (N.  Y.)  815;  some  States,  the  constitution  expressly 

People  V.  Fisher,  20  Barb.  (N.  Y.)  652;  gives  it.     Backus  v.  Lebanon.  11  N.  H. 

Byers  v.  Commonwealth,  42  Pa.  St.  89;  19;  Livingston  v.  Mayor  of  New  York, 

Rhines  v,  Clark,  51  Pa.  St.  96;  Howe  w.  8  Wend.  (N.  Y.)  85;  Penna.  R.  Co.  v. 

Treasurer,   37  N.   T.    L.    145;   Commis-  First  German  Congregation,  53  Pa.  Sl 

sioners  v.  Seabrook.  2  SCrobh.  (S.  Car.)  445;  Scudder  v.  Trenton  Co.,   i  N.  J. 

560;  Tims  V.  State,  26  Ala.  165;  Trigally  £q.  694;  Buffalo  Bayou  R.  Co.  v,  Ferris, 

tr.  Mayor.  6  Cold.   (Tenn.)  382;    Lake  26  Tex.  588;  Cairo,  etc.,  R.  Co.  f.  Tront. 

Erie,  etc..  R.  Co.  v.  Heath.  9  Ind.  558;  32   Ark.   17:     Dronberger    v.   Reed,  ix 

Ross  V.  Irving,  14  111.  171;  Whitehurst  Ind.  420;   Hymes  v,  Aydelott,   26  Ind. 

V.  Coleeiv,  53  111.  247;  Stilwell  v.  Kellogg,  431;   Des  Moines  e^.  Layman,  21  Iowa, 

14  Wis.  461;  Mead  v.  Walker,  17  Wis.  153:  Louisiana  Plank  Road  Co.  r.  Pick- 

189;  Whallon  v.  Bancroft,  4  Minn.  109;  ett,  25  Mo.  535;  Heyneman  v,  Blake.  19 

Koppikus    V,    Commissioners,    16    Cal.  Cal.  579;  Kendall  v.  Post,  8  Oreg.  141. 

248.  Compare  Lamb  v.  Lane,  4  Ohio  St.  167; 

8.  People  V.  Phillips,  i  Edm.  Sel.  Cas.  Colleetion  of  TazM. — In  the  assessment 

(N.  Y.)  386;  Harper  v.  Commissioners,  and  collection  of  taxes  the  constttatiooal 

S3  Ga.  566;  Blanchard  v,  Raines,  20  Fla.  prqvisions  relating  to  jury  trial  do  not 

467;  Trigally  v.  Memphis,  6  Cold.  (Tenn.)  apply.      Grace  v.   Newton,   135  Miss. 

382;  Kimball,  3  Kans.  414;  Ross  v.  Ir-  490;  Cocheco  Mfg.  Co.  <v.  Stri^ord,  51 

ving,  14  111.  171;  Whitehurst  v.  Coleen,  N.  H.  455;  Harper  v,  Elberton,  23  Gi- 

53  111.  247;  Mead  v.  Walker,   17  Wis.  566;  State  v.  Moss,  69  Mo.  495;  Cboh 
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the  States  (except  New  Hampshire)  before  the  adoption  of  their 
constitutions,  a  trial  by  jury  was  not   used.    The  constitutional 

provision  preserving  the  right  of  trial  by  jury  does  not  therefore 

missioners  v.  Morrison,  23  Minn.   178;  v.  Wise,  45  Ga.  81;  Whitehurst  v.  Co- 

Cooley  on    Taxation    (2d    Ed.)f   45*50,  leen,   53   III.  247.     Compare  Hughes  v, 

432.  Hughes,  4  T.  B.  Mon.  (ky.)  42. 

Claisis  against   OoTenunant. — In    the  A  statute  giving  to  sureties  the  right  to 

trial  of  claims  against  the  government,  recover,   by  summary   process,   money 

the  claimant  has  no  constitutional  right  to  paid  by  them  for  their  principal,  is  con- 

a  trial  by  jury;  he  can  only  establish  his  stituttonal.     McCord  v.  Johnson,  6  Litt. 

claim  in   the  mode  pointed  out  by  the  (Ky.)  241. 

sutute.     McElrath  v.  United  States,  102  Siuiiiuury  ProoMdlngs.— A  statute  au- 

U.  S.  426;  Bledsoe  v.  State,  64  N.  Car.  thorizing  summary  proceedings  bv  mo* 

392;  Pelham  v.  State.  30  Tex.  422.  tion  against  a  sheriff  and  his  sureties  for 

A  statute  authorizing  the  appointment  official  misconduct,  is  not  a  violation  of 

of  a  jury  of  six  men  to  asceruin  and  de-  the  constitutional  guaranty  of  jury  trial, 

termine,   out   of  court,   the  amount  of  Lewis  v.  Garrett,  5  How.  (Miss.)  434; 

damage  to  property  done  by  a  mob,  is  Lewis  v.  Fellows,  6  How.  (Miss.)  261. 

constitutional.     In  re  Pennsylvania  Hall,  The  legislature  may  give  a  corporation, 

5  Pa.  St.  204.  created  for  the  public  benefit,  a  summary 

Coattftad  Slaetioiia. — An  act  providing  mode  of  collecting  its  debts.     Bank  of 

for  the  final  determination  of  the  ques-  Newbern  v,  Taylor,  2  Murph.  (N.  Cilr.) 

tion  of  the  election  of  public  officers,  is  266. 

not  unconstitutional  in  not  giving  a  trial  BapplaomtarjProoMdingt. — Uponpro- 

by  jury.     Ewing  v.    Filley,  43  Pa.  St.  ce^dings    supplementary    to    execution, 

384;  State  V.  Lewis,  51  Conn.  113;  Alii-  the  debtor  is  not  entitled  to  a  jury  trial, 

son  V,  Sute,  17  Repr.  (Ga.)  393;  Sute  v,  Kennesaw  Mills  v.  Walker,   19  S.  Car. 

Gleason,  12  Fla.   190.     Compare  People  104. 

^.    Albany,  etc.,  R.    Co.,  57  N.   Y.  361;  An  action  by  a  judgment  creditor  to 

State  V,   Burnett.  2  Ala.  140;   State  v,  subject  property  fraudulently  sold  to  the 

Head,  22  La.  Ann.  54;  People  v,  Ciott,  payment  of  his  judgment,  which  but  for 

16  Mich.  309.  such  fraud  would  have  been  subject  to 

<^  Warranto. — In  a  proceeding  of  this  levy  on  execution,  is  not  a  proceeding 

character,  the  defendant  has  no  constitu-  supplementary  to  execution,  and  trial  by 

tional  right  to  a  jury  trial.     State  v.  jury  is  a  matter  of  right.    Scott  v.  In- 

Lupton,  64  Mo.  415;  s.  c,  27  .^m.  Rep.  dianapolis  Wagon  Works,  48  Ind.  75. 

253;  Sute  V,  Vail,  53  Mo.  97;  State  v.  BItotm  Prooeodiags.— In  an  action  for 

Johnson,  26  Ark.  281.     Compare  People  divorce,  or  to  annul  a  marriage,  a  trial 

V.    Albany,  etc.,  R.  Co..  57  N.  Y.  361;  by  jury  is  not  a  constitutional    right. 

State  V.  Burnett,  2  Ala.  140;  People  v.  Coffin  v.  Coffin,  55  Me.  361;  Leffel  v, 

'  Doesburg,  16  Mich.  133.  Leffel.  35  Ind.  76;  Cassidy  v.  Sullivan, 

Maadaaitu. — The  act  of  Congress  con-  64  Cal.  266. 

cerning  the  practice  in  Territorial  courts,  Inquisitioii  of  Lnnaoy. — An  inquest  of 

in  recognizing  the  right  of  trial  by  jury  lunacy  by  a  board  of  commissioners  is 

in  cases  cognizable  at  common  law,  does  no  violation  of  the  constitutional  right  of 

not  include  proceedings  in  mandamus,  trial  by  jury.    Black  Hawk  Co.  v.  Spring. 

Chumasero  v.  Potts,  2  Mont.  Ter.  242.  er,    58  Iowa,  417.     See  Gaston  v.  Bab- 

Goatompt  of  Coort. — The  infliction  of  cock,  6  Wis.  503. 

summary  punishment  for  a  contempt  of  Bowar. — In  an  action  for  admeasure- 

court  is  not  an  infringement  of  the  con*  ment  of  dower  the  defence  was  that  the 

stitutional  guaranty  of  jury  trial.     State  plaintiff  had,  by  an  ante-nuptial  agree- 

V,  Doty,  3  Vroom  (N.  J.),  403;  Garrigus  ment,  released  her  claim  to  dower.  Ileid, 

V.  State.  93  Ind.  239.  that  the  defendants  were  entitled  to  a 

Bomodioi  against  Surotioa. — Sureties  on  jury  trial.     Kinne  v,  Kinne,  2  Thomp. 

certain  kinds  of  bonds,  such  as  sheriffs'  &  C.  (N.  Y.)  393. 

bonds,  writ  of  error  bonds,  and  bonds  InsolTont  Laws. — The  provision  of  the 

for  costs,  may  have  judgment  rendered  insolvent  laws  which  authorizes  the  issu- 

against  them  on  such   bonds   without  a  ing  of  a  warrant  to  take  possession  of 

jurv  triaL     Bank  of  Columbia  v.  Okely,  all  the  estate  of  the  debtor,  on  the  peti- 

4  Wheat.   (U.  S.)  235;   Gildersleeve  r.  tion  of  a  creditor,  without  a  trial  by  jury 

People,  10  Barb.  (N.  Y.)  35:  Johnston  on  the  facts  alleged  in  the  petition,  (s 

V.  Atwood,  2  Stew.  (Ala.)  225;  Murray  constitutional    O'Neil  v.  Glover,  5  Gray 

z^  Askew,  6  J.  J.  Mar.  (Ky.)  27;  Young  (Mass.),  144. 
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extend  to  such  cases,  and  the  legislature  may  provide  that  all  suits 
in  equity  may  be  tried  by  the  court  without  the  intervention  of  a 
jury.*  But  the  legislature  cannot  convert  a  legal  right  into  an 
equitable  one  so  as  to  infringe  upon  the  right  of  jury  trial.* 

Compulsory  references,  in  cases  requiring  the  examination  of 
long  accounts,  were  well  known  and  sanctioned  by  statutes  in 
some  of  the  States  before  the  adoption  of  their  constitutions; 
such  references  may  therefore  be  authorized  by  their  legislatures 
without  contravening  the  constitutional  guaranty  of  trial  by  jury.* 
But  in  other  States  it  is  held  that  a  compulsory  reference  of 
issues  of  fact  to  the  determination  of  a  single  person  is  a  violation 
of  the  constitutional  rights  of  the  parties.      A  statute  authorizing 

1.  Plimpton  V.  Somerseti  33  Vt.  283;  A  suit  on  a  guardian's  bond  is  not  an 

Goodyear  v.  Providence  Rubber  Co.,  2  equitable  but  a  common-law  suit,  where- 

Cliff.  (U.  S.  Cir.)  351;  Dunnell  v.  Ketel-  in  a  trial  by  jury  is  a  matter  of  rigfaL 

tas,  16  Abb.  Pr.(N.  Y.)  205;  McCarty  r.  Galway  v.  State,  93  Ind.  161. 

Edwards,   24    How.    Pr.   (N.    Y.)  236;  Although  an  action  for  partition  is  sn 

Wynkoop  v.Cooch,  89  Pa.  St.  4$o;  Luck-  equitable  action,   yet  under  the  Code, 

en  V,  Wichman,  5  S.  Car.  411;  Kimball  where  issues  of  fact  are  presented  by  the 

V,  Connor,  3  Kans.  414;  Hixon  v.  George,  pleadings,  a  jury  trial  may  be  demanded. 

x8  Kans.  253;  Helm  v,  Huntington  Bank,  Hewlett  v.  Wood,  62  N.  Y.  75. 

91  Ind.  44;  Heacock  v,  Hosmer,  100  III.  8.  Lee  t/.  Tillotson,  24  Wend.  (N.  Y.) 

245;  Conran  r.  Sellew,  28  Mo.  320;  Weil  337;  s.  c,  35  Am.   Dec.  624;  Mead  v. 

t'.  Kune,  49  Mo.  158;  Stilwell  V.  Kellogg,  Walker,    17    Wis.  189;    Supervisors  9. 

14  Wis.  461;  Lake  v.  Tolles,  8  Nev.  285.  Dunning,  20  Wis.  210;  Perkins  7.  Scott, 

Compare  Marston  v.  Brackett,  9  N.  H.  57  N.  H.  55.                                           * 

336;   Hoit  V.  Burleigh,    18  N.    H.   389.  But  a  law  compelling  a  person  to  arbi- 

See  Bellows  v.  Bellows,  58  N.  H.  60.  trate  upon  a  claim  which  properly  should 

8.  Norris's  Appeal,  64  Pa.  St.  275.  be  the  subject  of  an  action,  without  his 

In  a  suit  brought  to  foreclose  a  mort-  assent,  is  contrary  (o  the  constitutional 

gage  there  is  no  constitutional  right  to  a  provision  securing  him  a  right  to  a  trial 

trial  by  jury.     Carmichael  v.  Adams,  91  according  to  the  course  of  the  commoo 

Ind.  526;  Middletown  Bank  v,  Bachar-  law.     People  v.  Haws,  37  Barb.  (N.  Y.) 

ach,  46  Conn.  513;  Stilwell  v.  Kellogg,  440;   McMartin  v.  Bingham,   27  Iowa, 

14  Wis.  461;  Conn.  Ins.  Co.   v.  Cross.  234. 

x8  Wis.  109.  The  legislature  has  no  power,  where  a 

Questions  concerning  trust  funds  be-  claim    is   made   by  individuals  upon  a 

long  to  a  court  of  equity,  and  do  not  re-  municipal  corporation  for  damages  on 

quire  a  jury  trial.     Sands  v.  Klmbark,  27  account  of  the  failure  of  the  corporation 

N.  Y.  147.  to  award  a  contract  to  them,  to  direct 

The  rule  that  in  equitable  suits  a  jury  that  the  damages  shall  be  ascertained  by 

will  not  be  called  as  a  matter  of  right,  arbitrators,  to  be  appointed  as  prescribed 

applies  to  an  action  alleging  the  cancella*  in  the  act,  without  requiring  the  assent 

lion  and  delivery  of  a  note  by  mistake  of   the   corporation.     Baldwin   v.   New 

and  asking  for  relief.     Weil  ».  Kume,  York,  45  Barb.  (N.  Y.)  359. 

49  Mo.  158.  4.  Bernheim  v.   Waring,  79  N.  Car. 

On  petition  for  the  allowance  of  a  claim  56;    Smith  v.    Bryce,    17  S.  Car.  558; 

against  property  in  the  hands  of  a  re-  Pfeiffer  v,  Maltby,  38  Tex.  523;  Grim  v, 

ceiver,  a  jdry  trial  is  not  a  matter  of  Norris,  19  Cal.  140;  Graves  v.  Railroad, 

right.      Kennedy  t/.    Railroad,   2  Flip.  5  Mont.  556;  s.  c,  51  Am.  Rep.  81. 

(U.  S.  Cir.)  704.    See  Litchfield  v.  De-  An    act  making  an   auditor's  report 

gendorf,  x8  N.  Y.  Supr.  Ct.  358.  prima  facie  evidence  of  the  facts  found 

The  constitutional  right  of  trial  by  jury  by  him,  on  the  trial  before  the  jury,  is 

applies  to  an  action  to  abate  a  nuisance  unconstitutional.     King  v,  Hopkins,  57 

and    recover    the   damages    occasioned  N.  H.   334,  where    Foster,  C.  J.,  said: 

Uiereby,   although  the  complaint  is  in  *'  If  the  jury  can  be  compelled  to  give 

form  as    for   equitable    relief,  and    the  their  verdict  not  upon  the  issue  between 

prayer  for  damages  may  be  regarded  as  the    parties,   but    upon     the  question 

incidental  thereto.     Hudson  v.  Caryl,  44  whether  an   auxiliary  decision   of  that 

N.Y.  553;  Hyatt  V.  Myers,  73  N.  Car.  232.  issue  is  right,  giving  to  that  auxiliary 
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actions  to  be  tried  by  referees  upon  the  consent  of  the  parties  is 
not  repugnant  to  the  constitutional  provision  securing  trial  by 
jury.* 

Many  cases  hold  that  the  courts  have  no  authority  to  order  a 
peremptory  nonsuit  against  the  will  of  the  plaintiff;  he  has  a 
right  by  law  to  a  trial  by  jury,  and  to  have  the  case  submitted  to 
them;  he  may  agree  to  a  nonsuit,  but  cannot  be  compelled  to 
submit  to  it.*  Statutes  which  authorize  a  justice  of  the  peace, 
or  other  inferior  court,  to  decide  questions  without  a  jury,  but 
which  give  an  appeal  from  his  judgment  to  a  court  which  tries  by 
jury,  are  constitutional.' 

decision  as  evidence  of  its  own  correct-  trial  by  jury.     Parks  v.  Boy n ton,  98  Pa. 

ness  such  weight  as  the  legislature  choose  St.  370. 

to  prescribe,  the  constitutional  guaranty  Birsetlng  a  Tadlet. — After   the   evi- 

of  trial  by  jury  is  a  delusion."    And  see  dence  was  in,  on  a  trial  before  a  jury, 

Plimpton  V.  Somerset,  33  Vt^283;  Dev-  the  court  ordered  a  yerdict  for  the  pLain- 

erson  v.  Railroad,  58  N.  H.  129.  tiff,  subject  to  the  opinion  of  the  court 

The  courts  pf  the  United  States  can-  whether,  on  the  evidence,  the  defendant 
not  deprive  either  party  of  the  right  of  was  liable,  and  then  rendered  judgment 
trial  by  jury,  by  sending  the  issue  to  for  the  defendant.  Held^  that  the  plain- 
referees,  without  his  explicit  consent,  tifif  was  unlawfully  deprived  of  bis  right 
United  States  v.  Rathbone,  2  Paine  to  a  trial  by  jury.  Bay  lis  v.  Insurance 
(U.  S.  Cir.),  578.  Co..  113  U.  S.  316. 

1.  Home  Ins.  Co.  tr.  Securky  Ins.  Co.,  HiiSBwnimt  of  Daaaget  by  Court. — The 

33  Wis.  171.  right  of  trial  by  jury  is  not  impaired  by 

S.  Doe  V,  Grymes,  i  Pet.  (U.  S.)  469;  a  law  giving  to  the  court  the  right  to  as- 

D*Wolf  V.  Rabaud,  i   Pet.  (U.  S.)  476;  sess  damages  without  a  jury  in  case  of 

Mitchell  v.  Ins.  Co.,  6  Pick.  (Mass.)  117;  default.     Hopkins  v,  Ladd,  35  111.  178; 

Girard    v.    Gettig.   2    Binn.   (Pa.)  234;  Seeley  v,  Bridgeport,  20  Repr.  (Conn.) 

Widdifield  v,  Widdifield,  2  Binn.  (Pa.)  360;   Raymond  v.   Railroad,  43    Conn. 

248;  Irving  V.  Taggart,  i  S.  &  R.  (Pa.l  596. 

360;   Thweat  v.  Finch,  i    Wash.   (Va.)  So  in  replevin,  when  plaintiff  discon- 

919;    Ross  V.   Gill,    I   Wash.  (Va.)  87;  tinues.     Campbell  v.  Head,  13  111.  122; 

Phillips  V,  Jordan,   3  Stew.   (Ala.)  42;  Lamy  v,  Remuson,  2  New  Mex.  245. 

Bacon  v.  Parker.  2  Overt  (Tenn.)  57;  In  cases  of  debt  or  covenant,  where 

Scruggs  V.  Brackin,  4  Yerg.  (Tenn.)  528.  the  amount  is  liquidated  by  the  act  or 

Compare  Pratt  v.  Hull,  13  Johns.  (N.  Y.)  deed  of  the  parties,  a  court  may  proceed 

334;  Stuart  V.  Simpson,  i  Wend.  (N.  Y.)  without  a  jury  to  assess  the  damages. 

376;  Perley  v.  Little,  3  Me.  97;  Brown  Harrison  v.  Chiles,  3  Litt.  (Ky.)  200. 

V,  Frost,  2  Bay  (S.  Car.).  126.  8.  Beers  v.  Beers,  4  Conn.  535;  State 

Facts  are  for  the  jury;  the  law  appli-  v,  Brennan.  25  Conn.  278.  Emerick  v. 

cable   to   them   is  for  the  court;  hence  Harris,    i    Binn.   (Pa.)  416;    Biddle   v, 

when  the  court  ordered  a  nonsuit,  on  Commonwealth,   13  S.  &  R.  (Pa.)  405; 

the  ground  that,  under  the  law  as  appli-  Stuart  v.  Baltimore,  7  Md.   500;  Thorn- 

cable  to  all  the  facts  of  the  case  that  a  as  v.    Bibb,   44    Ala.    721;    Keddie   v. 

jury  could  have  found  from  the  evidence,  Moore,  2  Murph.  (N.  Car.)  41 ;   Wilson 

there  was  no  liability  on  the  part  of  the  v.  Simonton,  i  Hawks  (N.  Car.),  482; 

defendant,  such  order  was   held  not  to  Monford  v.  Barney,  8  Yerg.  (Tenn.)  444; 

violate   the  constitutional  right  of  jury  State  v.  Beneke,  9  Iowa,  203. 

trial.      Munn  v,  Pittsburgh,  40  Pa.  St.  In  several  States  there  is  no  constitu- 

364;   Naugatuck  R.   v.  Waterbury  Co.,  tional  right  to  trial  by  jury  when  the 

24  Conn.  468.  amount  in  controversy  does  not  exceed 

A  statute  allowing  the  judge,  on  dis>  a  certain  sum.      Stimson's   Amer.   Stat. 

a^rreement  of    the  jury,  to  decide  the  Law,  §  73.     Hence  an   act  which  does 

cause  is  not  unconstitutional.     Joseph  v,  not  allow  an  appeal  to  a  jury,  from  a 

Bidwell,  28  La.  Ann.  382.  justice's   judgment   not  exceeding  that 

A  statute  which  enables  the  court  to  sum,  is  not  unconstitutional.     Curtis  v, 

make   the  record  conform  to  what  was  Gill,  34  Conn.  49. 

tried  before  the  jury  and  found  by  the  The  adoption  of  a  State  consthndon 

verdict  does    not  infringe  the  right  of  providing  that  the  right  of  trial  by  jury 
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The  word  "jury,"  as  used  in  the  constitutional  g^uaranties  of 
trial  by  jury,  means  a  jury  of  twelve  men.^  Trial  by  jury  may  be 
waived  by  the  parties  in  all  civil  cases.^ 

{d)  Liberty  of  Conscience. — The  constitutional  guaranties  for  the 
free  exercise  of  religious  profession  and  worship  without  discrimi- 
nation do  not  interdict  alt  legislation  connected  with  religion,  nor 
do  they  avoid  legislation  tending  to  promote  religion.*     Most  of 

'*  shall  be  preserved  inviolate*' does  not  pare  Swart  v.  Kimball,   43   Mich.  433. 

prohibit  the  legislature  from  increasing  See  Colt  v.  Eves,  12  Conn.  243. 

the  amount  requisite  to  entitle  a  defeated  {^Nota  bene,  that  this  view    cannot  be 

party  in  an  action  before  a  justice  to  ap-  extended  to  criminal  trials.     See,  infra, 

peal  and  obtain  a  jury  trial.     Guile  v,  g  10  (^).) 

Brown,  38  Conn.  237.  An  act  which  prohibits  those  who  are 

A  statute  reauiring  the  appellant  from  not  tax-payers  from  serving  on  juries 

a  magistrate's  judgment  to  give  security  conflicts  with  the   Federal  constitution, 

for  the  prosecution  of  his  appeal  and  for  and  is  void.     Reece  v,  Knott,  3  Utah, 

costs,  is  not  unconstitutional  as  infring-  451. 

ing  on  jury  trial.     Hapgood  v,  Doherty,  Neither*tbe  right  of  trial  by  jury  oor 

8  Gray  (Mass.),  373.  the  principles  of  local  self-government 

The  repeal  of  a  statute  which  gave  are  infringed   by  the   Michigan  statute 

suitors  in  the  supreme  court  a  second  authorizing   jurors  to    be  drawn  by  a 

trial  as  of  course  is  valid.    Matthews  v.  board  of  jury  commissioners  appointed 

Tripp,  12  R.  I.  256.  by  the   governor.     People   v.  Harding, 

1.  Opinion  of  Justices,  41  N.  H.  550;  53  Mich.  48;  s.  c,  51  Am.  Rep.  95. 

Peoples.  Justices,  74  N.  Y.  406;  People  8.  Leahy  v,    Dunlap,    6     Colo.  552; 

V.    Kennedy,    2    Parker    (N.  Y.),    312;  Flint  River  Steamboat  Co.  v.  Foster,  5 

Dowling  V,  State,  5  Sm.  &  Mar.  (Miss.)  Ga.  194. 

664;    Work    V,  Ohio,   2  Ohio  St.   307;  A  statute  providing  that,  in  civil  ac- 

Lamb  v.  Lane,  4  Ohio  St.  167;  Vaughn  tions,  a  party  shall  not  be  entitled  to  a 

V,  Scade,  30  Mo.  600;   Campau  v.  De-  trial  by  jury  unless  he  files,  within  the 

troit,  i^  Mich.  276;  May  v.  Railroad,  3  time  prescribed,  a  notice  that  he  desires 

Wis.  2x9.  such  trial,  is  constitutional  and  valid. 

Whenever  facts  are  to  be  found  in  any  Foster  v.  Morse,  132  Mass.  354;  s.  c, 

proceeding  in  which  a  jury  was  not  re-  42  Am.  Rep.  438. 

quired   by  the  common  law,  a  jury  of  Jiury  Feei. — There  is  no  valid  objec- 

any  number  may  be   authorized  within  tion  to  charging  a  party  who  demands  a 

the  discretion  of  the  legislature.      And  jury  trial  a  reasonable  jury  fee.    Aduns 

as  juries  did  not  belong  to  courts  held  by  v,  Corriston,  7  Minn.  456. 

justices  of  the  peace,  a  law  requiring  a  A    statute    giving    special    juries  to 

less  number  than  twelve  to  constitute  a  either  party,  on  motion,  by  paying  the 

jury  in  such  courts  would  not  be  uncon-  costs  of  the  same,  does  not  violate  the 

stitutional.     Work  v.  State,  2  Ohio  St.  constitutional  right  of  trial  by  jury.  Vier- 

296;  Knight  V,  Campbell,  62  Barb.  (N.  ling  v.  Stifei  Brewing  Co.^  15  Mo.  App. 

Y\)  16.  125. 

A  statute  providing  that  three  fourths  The  Tennessee  act,  "to  tax  the  losing 

of  a  jury  may  find  a  verdict  in  a  common-  party  with  the  jury  fees  in  all  cases  in 

law  action   is   unconstitutional.     Klein-  civil  suits,"  was  held    unconstitutional. 

Schmidt  v.  Dunphy,  i  Mont.  Ter.  118;  Neely  v.  State,  4  Baxt.  (Tenn.)  174. 

Opinion  of  the  Justices,  41  N.  H.  550.  AlndATit  of  Befoned. — An  act  allowing 

Oompoiition  of  fhe  Jiury. — The  consti-  judgment  to  be  entered  without  a  jury 

tutional  provision  that  the  right  of  trial  on  the  failure  of  the  defendant  to  file  an 

by  jury  shall,  remain  inviolate  does  not  affidavit  of  defence  within  the  specified 
necessarily  mean  trial  by  a  jury  of  the  *  time,  does  not  violate  the  constitutiooai 

vicinage.    Juries  were  originally  selected  guaranty.     Lawrence  v.  Borm,  86  Pa. 

from  the  vicinage  because,  being  so  se-  St.  225;  Randall  v.  Weld,  86  Pa.  St.  3S7: 

lected,  they  were  more  likely  to  know  Dortic  v.  Lockwood,  61  Ga.  293. 

about  the  matter  for  trial.     That  reason  8.  Ex  parte  Andrews,    18    Cal.  678. 

no  longer  operates.    The  principal  rea-  See  2  Story  on  the  Const.  §§  1870-1880; 

son  for  trial  in  the  vicinage  now  is  the  Cooley  Const.  Lim.  467-478. 

convenience  of   parties  and   witnesses.  The  Bill  of  Rights  of  New  Hampshire 

Taylor  v.  Gardiner,  11  R.  L  182.*    Cam-  (art.  6),  while  it  empowers  the  legbU- 
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the  States  of  the  Union  have  enacted  statutes  prohibiting  the 
transaction  of  business,  or  the  pursuit  of  ordinary  secular  avoca- 
tipnsy  on  Sunday.  The  constitutionality  of  these  laws  is  unques- 
tioned.^ The  same  is  true  of  statutes  defining  and  punishing 
blasphemy.*  ' 

{i)  Right  to  Obtain  Justice  without  Purchase. — ^A  statute  which 
prescribes  entrance  fees  and  continuance  fees  for  suits  at  law  and 
in  equity  does  not  violate  the  constitutional  provision  that  every 
citizen  "  ought  to  obtain  justice  freely  and  without  purchase,  com- 
pletely and  without  denial,  promptly  and  without  delay."  * 

And  it  is  held  that  a  statute  providing  that,  before  any  person 
claiming  title  to  land  sold  for  taxes  can  prosecute  or  defend  a  suit 
against  the  tax-title  claimant,  he  shall  deposit  in  court  the  amount 
of  the  purchase-money,  together  with  all « taxes  and  costs  accruing 
since  the  sale  and  the  value  of  improvements  made  by  the  pur- 
chaser, is  not  unconstitutional  under  this  provision  of  the  constitu- 

tore  to  authorize  the  several  towns,  par-  (Ky.)  3;  Shover  v.  State,  5  Engl.  (Ark.) 

ishes,  bodies  corporate,  or  religious  so-  259;    States  v,  Anderson,  30  Ark.  131; 

cieties.  within  the  State  to  make  ade-  McGatrick  v.  Wason,   4  Ohio  St.  566; 

quate  provision  at  their  own  expense  for  Piqua  v.  Zimmerlin,   35   Ohio  St.  507; 

the  support  and  maintenance  of  public  Vogelsong  v.  State,  9  Ind.  112;  Eitel  v. 

Protestant  teachers  of  religion,  does  not  State,  33   Ind.   201:  State  v,  Ambs.  20 

directly  or  by  implication  forbid  the  leg-  Mo.  214;  Ex  parte  Andrews,  18  Cal.  678; 

islature  to  authorize  such  towns,  etc.,  to  Ex  parte  Bird,    19  Cal.   130;  Ex  parte 

make  provision  for  the  support  of  any  Burke.  59  Cal.  6;    s.   c.  43  Am.  Rep. 

other  religious  teachers  besides  Protes-  231;  Parker  v.  Sute,  2$  Am.  L.  Rcgi  N. 

tants.     Hale  v.  Everett,  53  N.  H.  9.  S.   722,   and  note;    2   Bishop  Criminal 

The  courts  will  not  compel  an  Individ-  Law,  g  951;   Cooley  Const.    Lim.  476. 

Hal  to  attend  worship  in  any  place,  nor  Compare  Ex  parte  Newman,  9  Cal.  502. 

remain  connected  with  any  church,  nor  8.  Commonwealth    v,    Kneeland,    20 

to  receive  any  one  as  his  pastor.     Feizel  Pick.  (Mass.)  213;  People  v.  Ruggles,  8 

V.  Trustees,  9  Kans.  $93.  Johns.  (N.  Y.)  290;  State  9.  Chandler,  2 

BiU«  ia  tM  SohoolB. — A  sutute  pro-  Harring.  (Del.)  553.    See  Cooley  Const. 

Tiding  that  the   Bible  shall  not  be  ex-  Lim.  472-3. 

eluded  from  the  public  schools,  but  that  As  the  constitution  of  Kentucky  ex- 
no  pupil  shall  be  required  to  read  it  con-  cuses  those  from  bearing  arms  who  have 
trary  to  the  wishes  of  his  parent  or  conscientious  scrtiples  on  the  subject,  a 
nardian,  is  constitutional.  Moore  v.  fine  for  not  attending  a  militia  muster 
Monroe,  64  Iowa,  367;  s.  c,  52  Am.  cannot  be  imposed  on  such  a  person. 
Rep.  444.  See  Cincinnati  v.  Minor,  23  White  v,  McBride,  4  Bibb  (Ky.),  61. 
Ohio  Sl  211.  The  rejection  of  a  witness  a»  incompe- 

1.  Commonwealth  v.  Colton,  8  Gray  tent,  by  reason  of  his  want  of  religious 

(Mass.),  488;  Neuendorff  v.  Duryea,  69  belief,  is  no  violation  of  religious  free- 

N.   Y.  5S7;  People  v.  Hoym,  20  How.  dom.     Thurston  v.  Whitney,  2'Cush. 

Pr.  (N.  Y.)  76;  Lindenmuller  v.  People,  (Mass.)  104. 

33  Barb.  (N.  Y.)  548;  Specht  ».  Com-  8.  Perce  v.  Haliett,  13  R.  L  363; 
mon wealth.  8  Pa.  St.  312;  Common-  Willard  v.  Redwood  Co.,  22  Minn.  61. 
wealth  V.  Wolf,  3  S.  &  R.  (Pa.)  48;  This  provision  does  not  make  uncon- 
State  V.  Pearson,  2  Md.  310;  Bode  v,  stitutional  an  act  which  authorizes  the 
State,  7  Gill  (Md.).  326;  State  if.  Wil-  court,  for  cause  phown,  to  require  secur- 
liams,  4  Ired.  (N.  Car.)  400;  City  Coun-  ity  for  costs  from  a  party  suing  in  the 
oil  V.  Benjamin,  2  Strobh.  (S.  Car.)  508;  court.  Such  an  act  is  a  proper  safe- 
Hall  V,  State,  3  Kelly  (Ga.),  18;  Frolick-  guard  against  vexatious  prosecutions. 
stein  tr.  Mayor,  40  Ala.  725;  Gabel  v.  A  person  cannot  be  said  to  purchase 
Houston,  29  Tex.  33s ;  Eisner  v.  State,  justice  when  he  simply  secures  bis  oppo- 
30  Tex.  524;  Bohl  v.  State,  3  Tex.  A  pp.  nent's  costs,  in  case  he  fails  in  the  suit. 
683;  State  V.  Bott,  31  La.  Ann.  663;  Conley  v.  Woonsocket  Co..  11  R.  L  147; 
Megowan    9.    Commonwealth,   2    Met.  Gesford  v,  Critzer,  2  Gilro.  (III.)  698. 
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tion.*  A  constitutional  declaration  that  every  person  for  injury 
done  him  shall  have  adequate  remedy  by  due  process  of  law,  does 
not  ope'rate  in  the  courts  to  sustain  an  action  of  which  the  legisla- 
ture has  not  given  the  court  jurfsdiction  ;  its  effect  is  to  devolve  a 
duty  upon  the  legislature  of  providing  juridical  remedies,  but  until 
these  are  prescribed  the  courts  cannot  act.* 

(/)  Right  to  Bear  Arms, — The  right  to  bear  arms  is  not  granted 
by  the  constitution,  nor  is  it  in  any  manner  dependent  upon  that 
instrument  for  its  existence.  -  The  Second  Amendment  mealis  no 
more  than  that  it  shall  not  be  infringed  by  Congress,  and  has  no 
other' effect  than  to  restrict  the  powers  of  the  national  govern- 
ment.' A  statute  prohibiting  the  carrying  of  concealed  weapons 
is  no  infringement  of  the  constitutional  right  of  the  citizen ;  it  is  a 
measure  of  police,  prohibiting  only  a  particular  mode  of  bearing 
arms  which  is  found  dangerous  to  the  peace  of  society.* 

(^)  Fourteenth  and  Fifteenth  Amendments, — The  Fourteenth 
Amendment  prohibits  a  State  from  depriving  a  person  of  life,  lib- 
erty, or  property  without  due  process  of  law,  and  from  denying  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws; 
but  it  adds  nothing  to  the  rights  of  one  citizen  as  against  another. 
It  simply  furnishes  an  additional  guaranty  against  any  encroach- 
ment by  the  States  upon  the  fundamental  rights  which  belong  to 

1.  Craig   V,  Flanagin,  21    Ark.   319;  Nunn  v.  State,  i   Kelly  (Ga.),  243;  Hill 

Pope  9.  Macon,  23  Ark.  644;   Coats  v,  v.  Georgia,  53  Ga.  572;  State  v.  Reid,  i 

Hill,  41   Ark.  149;    Smith   v.  Smith,  19  Ala.  612;   Chatteaux  v.  State,  52  Ala. 

Wis.  615.     Compart  Reed  v,  Tyler,  56  388;    State  w.  Jumel,  13  La.  Ann.  399; 

111.   288;  Conway  v.  Cable,  37  111.  82;  English  v.  State.  35  Tex.  472;  Aymette 

Lassiter  v.  Lee,  68  Ala.  287;  Weller  v,  v.  Sute,  2  Humph.  (Tenn.)  154;  State  v. 

St.  Paul,  5  Minn.  95.  See  Dunn  v,  Snell,  Buzzard,  4  Pike  (Ark.),  18;  Fife  v.  State, 

74  Me.  22;  Cooley  on  Taxation  (2d  Ed.),  31   Ark.  455;  Wilson   v.  State,  33  Ark. 

SSOftse^.  557;    Haile  v.  State,  38  Ark.  564;  &  c, 

The  legislature  has  constitutional  power  42  Am.  Rep.  3;  State  v,  Wilforth,  74  Mo. 

to  tax  rights  in  action,  and  to  enact  that  528;  s.  c,  41   Am.   Rep.  330.     Compart 

an  affidavit  that  all  taxes  upon  a  demand  Bliss  v.  Commonwealth,  2  Litt.  (Ky.),90; 

in  suit  have  been  paid  shall  be  filed  before  Andrews  v.  State,  3  Heisk.  (Tenn.)  165. 

the  plaintiff  is  allowed  to  proceed  in  the  But  a  law  which  should    prohibit   the 

cause.    Walker  v.  Whitehead,  43  Ga.  538.  wearing   of  weapons  openly  upon  tke 

Compare    Lathrop    v.   Brown,    10    Am.  person  would  be  unconstitutional.  Nana 

Law  Reg.  638.  v.  State,  i  Kelly  (Ga.).  243. 

8.  State  V.  Dubuclet,  28  La.  Ann.  698.        Weaponi  not  MiUtarj. — "The  provi- 

8.  United  States  v.  Cruikshank,  92  U.  sion  protects  only  the  right  to  keep  such 
S.  542;  Presser  z/.  Illinois,  116  U.  S.  252;  arms  as  are  used  for  purposes  of  war,  in 
Andrews  v.  State,  3  Heisk.  (Tenn.)  165.  distinction  from  those  which  are  em- 
See  Cooley  Const.  Lim.  350;  2  Story  on  ployed  in  quarrels  and  brawls  and  fights 
the  Const.,  §g  1896-1898.  between    maddened    individuals,   since 

But  In  view  of  the  fact  that  all  citizens  such  only  are  properly  known  by  the 

capable  of  bearing  arms  constitute  the  name  of  arms,  and  such  only  are  adapted 

reserved  military  force  of  the  national  to  promote  the  security  of  a  free  state, 

government,  as  well  as»  in  view  of  its  In  like  manner,  the  right  to  bear  arms 

general  powers,  the  States  cannot  pro-  refers  only  to  the  military  way  of  using 

hibit  the  people  from  keeping  and  bearing  them,  not  to  their  use  in  bravado  and 

arms  so  as  to  deprive  the  United  States  affray."      2     Bishop's     Crim.    Law,  g 

of  their  rightful  resource  for  maintaining  124. 

the  public  security.     Presser  v,  Illinois,        The  language  of  the  constitution  does 

X16  U.  S.  252.  not  include  dirks,   daggers,  or  bowie- 

4.  Wright  V.  Commonwealth.  77  P^.  knives.     English  v.  State,  35  Tex.  493; 

St.  470;  State  V,  Speller,  86  N.  Car.  697;  Cockrum  v.  State,  24  Tex.  394. 
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every  citizen  as  a  member  of  society.  The  duty  of  protecting  all 
their  citizens  in  the  enjoyment  of  an  equality  of  rights  was  origi- 
nally assumed  by  the  States,  and  it  still  remains  there.  The  only 
obligation  resting  upon  the  United  States  is  to  see  that  the  States 
do  not  deny  the  right.  This  the  amendment  guarantees,  but  no 
more.  The  power  of  the  national  government  is  limited  to  the 
enforcement  of  this  guaranty.^  It  does  not  require  that  the  State 
shall  secure  infallibility  in  the  practical  administration  of  its  laws  ; 
nor  can  its  failure  to  do  so  in  any  particular  case  be  deemed  a  denial 
of  the  equal  protection  of  the  laws.*^     The  prohibitory  provisions 

1.  United  States  v.  Cniikshank,  92  U.  sense  of  the  term,  to  give  or  withhold 
S.  542.  The  Fourteenth  Amendment  consent  as  to  persons  or  places,  without 
does  not  add  to  the  privileges  or  immuni-  regard  to  the  competency  of  the  persons 
ties  of  citizens,  but  only  furnishes  addi-  applying,  or  the  propriety  of  the  places 
tional  protection  for  the  privileges  already  selected  for  the  carrying  on  of  the  bus- 
existing.  Thus,  it  does  not  give  women  iness.  Yick  Wo  v,  Hopkins,  118  U.  S. 
the  right  to  vote  in  Sutes  where  the  356. 

organic  law  forbids  it.     Minor  v.  Hap-  An  act  providing  that  no  corporation 

persett,  21  Wall.  (U.  6.)  162.  shall,  directly  or  indirectly,  in  any  capa- 

%,  Green  v.  State.  16  Repr.  (Ala.)  390.  city,  employ  any  Chinese  or  Mongolian 

Equal  Prateetioii  of  th«  Laws. — A  State  laborer,  is  void,  as  conflicting  with  the 

may  establish  one  system  of  law  in  one  treaty  with  China  and  with  the  Fourteenth 

portion    of   its    territory,   and    another  Amendment.    In  n  Parrott,  6  Sawyer 

system  in  another,  provided  always  thai  (U.  S.  Cir.),  349.     See  People  v.  Brady, 

it  neither  encroaches  upon   the  proper  40  Cal.  198. 

jurisdiction  of  the  United   Spates,   nor  lerrios  on  Jnrloi. — Any  Sute  sutute 

abridges  the  privileges  and  immunities  of  which  denies  to  colored  citizens  the  right 

citizens  of  the  United  States,  nor  deprives  or  privilege  of  participating  in  the  admin- 

any  person  of  his  rights   without  due  istratton  of  the  laws  by  serving  on  grand 

process  of  law,  nor  denies  to  any  person  or  petit  juries,  because  of  their  race  or 

within  iu  jurisdiction  the  equal  protection  color,  is  a  discrimination  against  them 

of  the  laws  in  the  same  district.  Missouri  which  is  forbidden    by  the   Fourteenth 

V,  Lewis,  loi  U.  S.  22.  Amendment.    Strauder  v.  West  Virginia, 

State    BogQlatton    of    BuiiMiS.— The  100  U.  S.  303;  ^x/arTf  Virginia,  100  U. 

Fourteenth  Amendment  applies  to   all  S.  339;  Green  v.  State,  73  Ala.  26;  Com- 

dtizens  of  the  United  States,  and  is  in-  monwealth  v.  Johnson,  78  Ky.  509. 

tended  to  protect  them  in  their  privileges  And  such  discrimination  is  ground  for 

and  immunities  as  such,  against  the  ac-  quashing    the    panel    or  an   indictment 

tion  as  well  of  their  own  State  as  of  other  found  by  a  jury  so  constituted.     Green 

States  in  which  they  may  happen  to  be.  v.  State,  73  Ala.  26. 

These  privileges  and  immunities  do  not  In  Commonwealth  v,  Wright,  79  Ky. 

consist  merely  in   being  placed  on  an  22;  s.  c,  42  Am.  Rep.  203,  it  was  held 

equality  with  others,  but  embrace  all  the  that  a  white  man  cannot  complain  of  the 

fundamental  rights  of  a  citizen  of  the  exclusion,  by  statute,  of  negroes  from 

United  States  as  such.     One  of  these  the  grand  jury  indicting  him.     Compare 

fundamental  rights  is  the  right  to  pursue  Haggard  v.  Commonwealth,  79  Ky.  366. 

any  lawful  employment  in  a  lawful  man-  And  the  Nevada  jury  law,  denying  to 

ner,  or  in  other  words,  the  right  to  choose  Mongolians  the  right  to  serve  as  jurors, 

one's  own  pursuit  subject  only  to  con-  was  held  constitutional  in  State  v.  Ah 

stitutional  regulations  and   restrictions.  Chew,  16  Ne v.  50;  s.  c,  40  Am.  Rep.  488. 

Live  Stock  Association  v.  Crescent  City  A  denial  of  a  motion  made  by  a  colored 

Co.,  T  Abb.  (U.  S.)  388.     Compare  Munn  man  in  a  State  court,  on  his  being  in- 

V,  People,  69  111.  80.  dieted  for  murder,  that  some  portion  of 

A  municipal  ordinance  to  regulate  the  the  jury  be  composed  of  his  own  race, 

carrying  on  of  public  laundries  within  the  was  Md  not  to  be  a  denial  of  any  right 

limits   of  the  municipality  violates   the  secured  to  him  by  the  Federal  constitu- 

provisions  of  the  Federal  constitution,  if  tion  or  any  law.     A  mixed   Jury  in  a 

it  confers  upon  the  municipal  authorities  particular  case  is   not  essential  to  the 

arbitrary  power,  at,  their  own  will,  and  equal  protection  of  the  laws.    It  is  a  right 

without  regard  to  discretion  in  the  legal  to  which  any  colored  man  is  entitled  that, 
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of  the  Fourteenth  Amendment  did  not  instantly,  on  the  day  of  its 
promulgation,  vacate  all  offices  held  by  persons  within  the  category 
of  prohibition,  and  make  all  official  acts  performed  by  them  since 

in  the  selection  of  jurors   to  pass  upon  tional  wrong  committed  by  the  States, 

his  life,  liberty,  or  property,  there  shall  but  proceeds  ex  directo  to  declare  that 

be  no  exclusion  of  his  race  and  no  dis-  certain  acts   committed    by  individuals 

criminatUn   against    them    because    of  shall  be  deemed  offences.     Civil  Rights 

color.     But  that  is  a  different  thing  from  Cases,   109  U.  S.  3;    United  States   v, 

a  right  to  have  a  jury  composed  in  part  Washington,  4  Woods  (U.  S.  Cir.),  349; 

of  colored  men.     Virginia  v.  Rives,  100  Cully  v.  Railroad,  i  Hughes  (U.  S.  Cir.), 

U.  S.  313.     See  Cavitt  v.  State,  15  Tez.  536.     Compare    United    States  v.  New* 

App.  190.  comer,  ii  Phila.  (Pa.)  519. 

Where  the  State  supreme  court  had  But  the  act  of  Congress  of  April  9, 

declared  unconstitutional  a  State  statute  1866,  known  as  the  '*  Civil  Rights  Bill/' 

discriminating  agilinst  colored  persons  in  was  held  to  be  constitutional  in  all  its 

the  selection  of  a  jury,  and  that  the  ofScer  provisions,   and    to  '  be  an   appropriate 

summoning  the  jurors  should  disregard  method  of  exercising  the  power  conferred 

race  and  color,  it  was  held  that  a  colored  on  Congress  by  the  Thirteenth  Amend- 

person  prosecuted  In  the  State  court  sub-  ment.     United  States  v.  Rhodes,  i  Abb. 

sequent  to  such  declaration  could  not  (U.  S.)  28;    Ex  parte  Turner,   Chase's 

claim,  in  advance  ofithe  trial,  that  any  of  Dec.  (U.  S.)  157. 

his  equal  civil  rights  were  denied;  and  The  right  to  make  a  separation  on  a 

hence  he  could  not  remove  the  cause  to  public  conveyance  between  white  and 

the  Federal  courts  under  U.  S.  Rev.  Stat,  colored  passengers  can  be  upheld  only 

§  641.    Bush  V,  Kentucky,  107  U.  S.  no.  when  the  carrier  in  good  faith  furnishes 

See  Neal  v,  Delaware,  103  U.  S.  370.  See  accommodations  equal  in  quality  and  con- 

also  Dillon  on  Removal  of  Causes  (4th  venience  to  both  classes.    The  Sue,  22 

Ed.),  g§  32-36.  Fed.  Repr.  843;  Logwood  v.  Railroad,  23 

FabUe  Mhool  Byitem.— Under  the  recent  Fed.  Repb  318:  Murphy  v.  Railroad,  23 

amendments,   the    State    legislature,  in  Fed.  Repr.  637. 

establishing  and  prescribing  regulations  (UtlBsnship. — Prior  to  the  adoption  of 
for  public  schools,  cannot  exclude  colored  the  Fourteenth  Amendment,  negroes 
children  from  the  benefit  of  the  public-  were  not  citizens  of  any  State  nor  of  the 
school  system  on  account  of  their  color  United  States,  nor  could  they  become 
only.  A  law  providing  separate  schools  citizens  under  the  then  existing  laws, 
for  white  and  for  colored  children  is  not  Marshall  v.  Donavan,  10  Bush  (Ky.).  6S1. 
unconstitutional.  Equality,  and  not  The  promotion  of  colored  persons  to 
identity,  of  rights  and  privileges  is  what  <:itizenship  is  an  admission  of  them  to  all 
is  guaranteed  to  the  citizen.  But  unless  the  rights  and  privileges  of  white  citizens 
separate  schools  for  colored  children  in  the  same  manner  and  to  the  same  ex- 
have  been  established,  at  the  public  ex-  tent.  They  cannot  be  distinguished  from 
pense,  giving  equal  facilities  for  educa-  other  citizens,  by  legislation,  for  any  of 
tion  as  are  afforded  by  the  schools  for  the  causes  which  previously  characterized 
whites,  colored  children  are  entitled  to  their  want  of  citizenship.  Bums  v.  State, 
admission  to  the  latter.     Ward  t/.  Flood,  48  Ala.  195. 

48  Cal.  36;  People  v.  Gallagher,  93  N.  Y.  No  white  person  born  within  the  limits 

438;  s.  c,  45  Am.  Rep.  232;   Cory  v.  of  the  United  States  and  subject  to  their 

Carter,  48  Ind.  327;  Claybrook  z'.  Owens-  jurisdiction,    or    naturalized,   owes   his 

boro,  16  Fed.  Repr.  297.  status  of  citizenship  tothe  recent  amend- 

Civil  Sights  Act,  ConstitutionAlity  of.—  ments  to  the  Federal  Constitution.   Van 

The    first   and    second    sections  of  the  Valkenburg  v.  Brown,  43  Cal.  43.     See 

*' Civil  Rights  Bill'*  of  March  i,  187s,—  Elk  v.  Wilkins,  IZ2  U.  S.  94;  Hedgman 

the  first  section  guaranteeing  to  all  per-  v,  Detroit,  26  Mich.  51. 

sons  the  full  and  equal  enjoyment  of  all  Corporations  not  Ctttiiens. — An  incbr- 

inns,    public    conveyances,    places     of  porated  company  is  not  a  citizen  of  the 

amusement,  etc.,  and  the  second  section  United  States,  nor  a  person,  within  the 

providing  the  punishment  for  violations  meaning  of  §  i  of  the  Fourteenth  Amend- 

of  the  provisions  of  the  first  section, —  ment.  Ins.  Co.  9.  Ntfw  Orleans,  i  Woods 

are    unconstitutional    and    void.     They  (U.  S.  Cir.),  85. 

cannot  be  sustained  under  either  of  the  But  it  is  a  *'  person"  within  the  mean- 
late  amendments  to  the  Constitution,  ing  of  the  Civil  Rights  Act.  Northwest- 
For  the  legislation  attempted  does  not  ern  Fertilizing  Co.  v,  Hyde  Park,  3  Biss. 
profess  to  be  corrective  of  any  constitu-  (U.  S.  Cir.)  48a 

728 


ttwmntiit  IB  CONSTITUTIONAL  LA  W.  OrialMl  OiMt. 

that  day  null  and  void.^  See,  on  the  general  subject,  2  Story  on 
the  Constitution,  §§  1 928-1974. 

The  Fifteenth  Amendment  does  not  confer  the  right  of  suffrage ; 
but  it  invests  citizens  of  the  United  States  with  the  right  of  exemp- 
tion from  discrimination  in  the  exercise  of  the  elective  franchise  on 
account  of  their  race,  color,  or  previous  condition  of  servitude.* 

10.  Constitiitional  Ouarantiet  in  Criminal  Caiei. — ^Although  the 
earlier  amendments  to  the  Federal  constitution,  having  to  do  with 
criminal  trials,  operate  only  as  restrictions  upon  the  national  gov- 
ernment (see  next  section),  yet  the  Fourteenth  Amendment  forbids 
any  State  to  deprive  a  person  of  his  liberty  without  due  process  of 
law.'  And  the  constitutional  rights  of  persons  accused  of  crime 
are  amply  secured  by  the  organic  law  of  the  several  States.* 

(a)  Presentment  or  Indictment. — ^The  Fifth  Amendment  to  the 
constitution  of  the  United  States — that  "  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury" — ^was  not  designed  as 
a  limitation  upon  the  State  governments  in  reference  to  their  own 
citizens,  but  exclusively  as  a  restriction  on  Federal  power.*     But  a 

Mlwug^natton. — A  State  statute  pro>  derogation  of  theronstttutional  provisioa 

hibiting  the  iatermarriage  of  a  white  per-  that  a  man  shall  not  be  deprived  of  his 

son  and  a  negro  is  not  in  violation  of  the  liberty  without  dae  process  of  law,  and 

Fourteenth    Amendment   or    the   Civil  is  for  that  rea^n'  void.    Gross  v.  Ricep 

Rigbu  Act.  Ex  parte  Kinney,  3  Hughes  71  Me.  241.    See  Knox  v.  State,  9  Baxt. 

(U.  S.   Cir.),  9;    Ex  parte  Francois,  3  (Tenn.)  20a. 

Woods  (U.  S.  Cir.),  367;  Ex  parte  Hobbs,  The  Maine  statute  which  authorizes  two 
I  Woods  (U.  S.  Cir.),  537;  State  v,  Gib-  or  more  overseers  of  the  poor,  by  a  writ- 
son.  36  Ind.  389;  Lonas  v.  State,  3  Heisk.  ing  under  their  hands,  to  commit  to  the 
CTenn.)  387.  Compare  Burns  v.  State,  workhouse  tramps  and  vagrants,  is  in 
48  Ala.  195.  violation  of  the  Fourteenth  Amendment. 

An  act  providing  a  greater  punishment  The  ex  parte  determination  of  two  over- 

for  adultery  between  a  white  person  and  seers  01  the  poor  is  not  "due  process 

a  negro  than  for  adultery  between  those  of  law."    Portland  v.   Bangor,  65   Me. 

of-  the  same  race  is  constitutional,  not  120. 

being  a  discrimination  against  any  panic-  4.  See  Stlmson's  Amer.  Stat.  Law,  §g 

ular  race,  but  simply  providing  a  penalty  120-150. 

for  an  offence  which  could  only  exist  6.  Twitchell  v.  Commonwealth,  7  WalL 

when  the  parties  were  of  different  races.  (U.  S.)  321;  State  v.  Paul,  5  R.  I.  185; 

Pace  V.  Alabama,  xo6  U.  S.  583;  Ellis  v.  State  v.  Keeran,  5  R.  I.  497;   State  v, 

Sute.  42  Ala.  525.  Shumpert,  i  S.  Car.  85;  State  v.  Jackson, 

1.  Cesar  Griffin's  Case,  Chase's  Dec.  21  La.  Ann.  574;  Sute  v,  Anderson,  30 

(U.  S.)  368.  La.  Ann.  Pt.  L  557;  Jane  r.  Common- 

H.  United  Sutes  v.  Reese,  92  U.  S.  wealth.  3  Met.  (Ky.)  18;  State  v.  Barnett, 

214.  See  United  Sutes  V.  Rhodes,  i  Abb.  3  Kans.  250;  Prescott  v.  State,  19  Ohio 

(U.  S.)  28;  Wood  V.  Fitigcrald,  3  Oreg.  St.  184;  Boyd  v,  Ellis,  11  Iowa.  97;  Sute 

568;   Anthony  v,  Halderman,   7   Kans.  v.  Millain,  3  Nev.  409. 

50;  Cooley  Const  Lim.  599;  2  Story  on  Infamoiis  Crims.— A  crime  punishable 

the  Const.  S  1972.  by  imprisonment  in  a  Sute  prison  or  pen 

Constitutionality  of  U.  S.  Rev.  Suts.  itentiary,  with  or  without  hard  labor,  is 

§  5508,  see  iS'x /ar/^  Yarbrough,  110  U.  an  infamous  crime,  within  the  meaning 

S.  651.  of  the  Fifth  Amendment      Mackin   v, 

S.  A  sutute  which  provides  that  no  United  Sutes,  117   U.   S.  348;    United 

convict  shall  be  discharged  from  the  State  Sutes  v.  Tod,  21  Repr.  (U.  S.  Cir.)  199. 

prison  until  he  has  remained  the  full  A  misdemeanor  need  not  be  prosecuted 

term  for  which  he  was  sentenced,  exclud-  by  presentment  or  indictment,  not  being 

ing  the  time  he  may  have  been  in  soli-  an  infamous  crime.    Territory  v,  Fams- 

ury  confinement  for  any  violation  of  the  worth.  5  Mont.  303. 

rules  and  regulations  of  the  prison,  is  in  Embezzlement   is    not    an    infamovs 
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similar  guaranty,  in  equivalent  language,  has  been  incorporated  into 
the  constitutions  of  nearly  all  the  States.^  The  terms  "  present- 
ment" and  "  indictment"  are  used  in  constitutional  phraseology  in 
their  common  law  sense,  and  necessarily  presuppose  and  include  the 
action  of  a  grand  jury/-*  But  it  is  well  settled  that,  as  to  misde- 
meanors, the  legislature  may  make  them  punishable  either  by  in- 
dictment or  information.'  The  constitutional  provision  that  the 
indictment  shall  fully  and  plainly,  substantially  and  formally,  de- 
scribe the  offence  with  which  the  prisoner  is  charged  is  peremp- 
tory,  though  it  does  not  change  the  rules  of  the  common  law.^ 

crime.     United  States  v,  Reilley,  20  Fed.  in  form  a  criminal  proceeding,  is  in  the 

Repr.  46.  nature  of  a  civil  remedy,  and  hence  is 

An  affidavit  made  solely  upon  informa-  not  within  the  constitutional  requirement 

tion  derived  from  others  whose  names  of  presentment  or  indictment.    State  v, 

are  not  given,  by  a  person  who  swears  Hardie,  i  Ired.  (N.  Car.)  42;  Bank  of 

that  he  has  good  reason  to  believe,  and  Vincennes  v.  State;  i  Blackf.  (Ind.)267. 

does  believe,  that  a  certain  person,  nam-  4.  Commonwealth  v,  Davis,  11  Pick, 

ing    him,    has    committed    an    offence  (Mass.)  438;  State  v.  Learned.  47  Me. 

against  the  laws,  describing  it,  does  not  426;  Murphy  v.  State,  28  Miss.  637. 

meet  the  requirements  of  the  constitu-  Bni&oisiiey  of  Indietmint. — An  indict- 

tion.     In  re  Rule  of  Court,  3  Woods  (U.  ment  which  fails  to  charge  the  esseoiiil 

S.  Cir.),  S02.  elements  of  a  crime  is  insufficient,  al- 

1.  Stimson's  Amer.  Stat.  Law,  §  128.  though  its  fordn   is  that  prescribed  by 

The  Missouri  Bill  of  Rights  provides  statute.     Williams  v.  State,  12  Tex.  App. 

that  offences  shall  be  prosecuted  by  in-  395. 

dictment  or  information.    Held^  that  Mo.  An  act  which  authorixes  a  criminal 

Rev.  Stat.  §§  2025-6,  authorizing  prose-  prosecution  upon  a  complaint  against  no 

cutions  based  on  an  information  in  the  person  in  particular,  and  not  containing 

form  of  an  affidavit  of  a  private  person,  a  charge  of  the  substantive  facts  neccs- 

are  unconstitutional.     State  v. » Briscoe,  sary  to  constitute  the  offence,  is  unton- 

80  Mo.  643.  stitutional.     Greene  v.  Briggs,  i  Curt 

Neither  the  provision  of  the  Wisconsin  (U.  S.  Cir.)  311. 
constitution  that  no  person  shall  be  held  A  statute  providing  that,  4n  indict- 
to  answer  for  a  criminal  offence  ''without  ments  for  conspiracy,  the  particular fel- 
due  process  of  law,"  nor  the  Fourteenth  ony  designed  to  be  committed  need  not 
Amendment,  has  the  effect  to  prevent  the  be  alleged,  is  unconstitutionaL  Miller 
State  from  punishing  felonies  by  criminal  v.  State,  79  Ind.  198. 
information,  without  presentment  or  in-  But  an  act  providing  that  "  In  an  in- 
dictment by  a  grand  jury.  Rowan  v,  dictment  for  murder  it  shall  not  be  nee* 
State,  30  Wis.  129.  essary  to  set  forth  the  manner  in  which 

A  statute  which  directs  that  when  the  or  the  means  by  which  the  death  of  the 

accused  is  indicted  under  a  wrong  name,  deceased  was  caused  "  is  not  unconstitu- 

and  he  gives  his  true  name  when  ar-  tional.     State  v.  Schnelle,  24  W.  Va.  767. 

raigned,  it  shall  be  entered  on  the  minutes  An  act  providing  that  any  person  in- 

and  the  prisoner  tried  under  his  true  dieted  for  a  felony  and  acquitted  of  part 

name,  is  not  unconstitutional.     People  v.  of  the  offence  charged,  and    convicted 

Kelly.  6  Cal.  2x0.  of  the  residue,  may  be  adjudged  guilty 

8.  Eason  v.  State,  6  Engl.  (Ark.)  481.  of    the    offence    (if    any)    subsuntially 

See  2  Siory  on  the  Const*.  §  1784.  charged  in  the  residue  of  the  indictment, 

8.  Stale  V.  Ebert,  40  Mo.  186;  King  v,  is  valid.     Commonwealth  v.   Lang,  10 

State,  17  Fla.  183.  Gray  (Mass.).  11. 

A  statute  relating  to  juvenile  offenders,  A  statute  purporting  to  make  the  of- 

and  purporting  to  give  to  inferior  tribu-  fence  of  theft  include  the  incompatible 

nals  jurisdiction  of  offences  punishable  offence  of  embexzlement  la  unconstitn- 

by  infamous  punishment,  is  unconstitu-  tional  and  void;  and  notwithstanding  the 

tional.      Commonweal^    t/.    Horregan,  provisions  of  the  code,  a  conviction  for 

127  Mass.  450.  embezxlement  cannot  be  had  upon  an  In* 

Uuo  Wamiito. — An  information  in  the  dictment  for  theft.     Huntsman  v,  Sute, 

nature  of  a  quo  warranto,  brought  to  try  I2  Tex.  App.  619  (overruling  Whitwofth 

the  right  to  an  office  or  franchise,  though  v.  State,  11  Tex.  App.  414). 
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(^  Trial  by  Jury. — The  Sixth  Amendment  to  the  Federal  Con- 
stitution,  securing  the  right  of  trial  by  jury  in  criminal  cases,  does 
not  restrict  tHe  State  governments,  but  only  applies  to  the  Federal 
government  and  its  officers.^  The  constitutional  guaranties  in  the 
various  States,  that  the  right  of  trial  by  jury  shall  be  preserved,  or 
shall  remain  inviolate,  refer  to  the  right  as  it  existed  at  the  adop- 
tion of  the  constitution.*  Where  the  right  of  trial  by  jury  is  se- 
cured by  the  fundamental  law,  it  invariably  means  a  jury  of  twelve 
men,  unless  expressly  otherwise  indicated.'  It  is  also  the  consti- 
tutional right  of  the  accused  to  be  tried  by  an  impartial  jury.  But 
an  act  allowing  the  court  to  admit  a  juror  as  competent  although 
he  has  formed  and  expressed  an  opinion  of  the  guilt  or  innocence 
of  the  accused,  if  the  court  is  satisfied  that  he  will  render  an  im- 
partial verdict,  is  no  violation  of  this  right.**     Further,  the  trial 

A  substantial  statement  of  the  offence,  serve  as  grand  jurors,  and  that  not  more 

in  an  indictment  for  a  misdemeanor,  or  than  seventeen  nor  less  than  fifteen  per- 

certainty  to  a  common  intent,  is  all  that  sons  shall  be  sworn  on  any  grand  jury,  is 

is  required.    Gallagher  v.  State,  36  Wis.  constitutional      Brucker   9,    State,    x6 

423.  Wis.^  333. 

If  an  indictment  is  lost  after  a  defend-  4.  Cooper  v.  State,  16  Ohio  St.  328; 

ant  has  pleaded  thereto,  it  may  be  sup-  McHugh    v.    State,   42    Ohio    St.    154; 

plied  by  substitution.  /  Tfie  statute  an-  Palmer  v.  State,  42  Ohio  St.  596.     See 

thorizing  this  practice  is  not  unconstitu-  Eason  v.  State,  6  Baxt.  (Tenn.)  466. 

tionai.    Schttltz  v.  State,   15  Tex.  App.  A  statute  prohibiting  exceptions  to  the 

258.  rulings  of  inferior  courts,  in  refusing  to 

1.  Murphy  v.  People,  2  Coir.  (N.  Y.)  set  aside  an  indictment  for  a  defect  in 

815.  the  formation  df  the  grand  jury,  is  uncon- 

The  power  given  to  courts-martial  to  stitutional.      The  legislature  may  pre- 

punish  by  fine  is  not  within  the  provi-  scribe  the  timeand  manner  of  determining 

siona  of  the  Federal  constitution  securing  objections  to  the  qualifications  of  jurors; 

jury  trial.     Rawson  v.  Brown,  6  Shep.  but  it  cannot  take  away  the   right  of 

(Me.)  216.  objecting.     Palmore  v.   State,  29  Ark. 

Upon  the  general  subject  of  trial  by  248. 
jury  in  criminal  cases,  see  Cooley's  *  A  statute  providing  that  no  person 
Const.  Lim.  309  et  seq.;  2  Story  on  the  shall  sit  as  a  juror  in  a  capital  case  who 
Const.  |g  1779-1782.  See  an  article  on  has  opinions  which  would  preclude  him 
"  The  Right  of  Trial  by  Jury,"  in  5  from  returning  a  verdict  of  guilty  or  fix- 
Criminal  Law  Mag.  771.  See  also  ing  the  punishment  at  death  is  constitu- 
Bishop  on  Criminal  Procedure.  tionai.    Greenley  r.  State,  60  Ind.  141. 

H.  State  V.  McClear,  11  Nev.  39.  The  right  to  an  impartial  jury  is  one 

The  phrase  "trial  by  jury,"  as  used  in  that  belongs  to  the  government  as  well 
the  New  York  constitution,  refers  as  a^  the  accused.  Jewell  v.  Commote 
well  to  all  other  incidents  of  the  trial  as  wealth,  22  Pa.  St.  94. 
to  the  number  of  men  necessary  to  con-  The  defendant  was  tried  by  a  jury  of 
stitute  the  jury.  The  trial  must  be  upon  Mexicans,  who  did  not  understand  Eng- 
indictment  or  presentment  of  a  grand  lish,  and  the  proceeding^  were  all  inter- 
jury,  and  in  a  court  of  record  with  com-  preted  to  them.  Held^  no  violation  of 
mon-law  jurisdiction.  People  v.  Fisher,  the  constitutional  right  of  trial  by  jury. 
20  Barb.  (N.  Y.)  652.  Territory  tf.  Romine,  2  New  Mex.  114. 

S.  Work  V,  State,  2  Ohio  St.  396;  OhalleBget  to  Juron. — States  which 
Cancemi  9.  People,  18  N.  Y.  128;  Brown  limit  and  restrict  the  number  of  peremp- 
V.  State,  8  Blackf.  (Ind.)  ^ti\  Hill  v.  tory  challenges  to  be  allowed  to  the  de- 
People,  16  Mich.  351 ;  People  v.  Kennedy,  fendant  are  not  unconstitutional.  Dow- 
2  Park.  (N.  Y.)  312;  May  v.  Railroad,  3  ling  v.  State,  5  Sm.  &  Mar.  (Miss.)  664. 
Wis.  219;  State  v.  Cox.  3  Engl.  (Ark.)  Neither  are  sututes  which  allow  per- 
436;  People  V.  O'Neil.  48  Cal.  257.  See  emptory  challenges  to  the  prosecution. 
State  V,  Starling,  15  Rich.  (S.  Car.)  120.  Walter  v.  People,  32  N.  Y.  147;  Jones  v, 

A  statute  which  provides  for  the  draw-  State,  i  Ga.  6x0;  Hudgins  v.  State,  2  Ga, 

Ing  of  the  names  of  seventeen  persons  to  173;  Warren  v.  Commonwealth,  37  Pa, 
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must  be  speedy.  By  a  speedy  trial  is  intended  a  trial  conducted 
according  to  fixed  rules^  regulations,  and  proceedings  of  law,  free 
from  vexatious,  capricious,  and  oppressive  delays  manufactured  by 
the  ministers  of  justice.^  Whether  or  not  it  is  expressly  provided 
in  the  constitution  that  in  criminal  actions  the  accused  shall  have 
the  right  to  be  tried  by  a  jury  of  the  vicinage,  still  it  is  included  in 
the  right  to  a  jury  trial  when  such  right  is  secured  in  general 
terms  *    The  constitutional  guaranty  of  jury  trial  in  criminal  cases 

St.  45;  HartzeUv.  Commonwealth,  40  Pa.  was  committed,   in  its  enforcement  io 

St.  462.  cases  arising  under  State  laws,  is  not  a 

1.  Stewart  v.  State,  8  Engl.  (Ark.)  720;  matter  within    the   jurisdiction   of  the 

Nixon  c/.   State,  10  Miss,  497;  United  Federal  courts.      Gut  v.  State,  9  Wall. 

States  v.  Fox,  3  Mont.  512.  (U.  S.)  35. 

The  circuit  court  was  adjourned  be-  A  statute  providing  that  offences  corn- 
cause  of  bad  weather,  ^backwardness  in  mitted  within  one  hundred  rods  of  the 
gathering  the  crops,  and  a  belief  that  the  dividing  line  between  two  couoti^  may 
public  interests  would  be  best  served  by  be  prosecuted  in  either  county,  does  not 
such  adjournment.  A  prisoner  confined  infringe  the  constitutional  provisioa  for 
under  an  indictment  for  murder  demanded  trial  in  the  county  where  the  crime  was 
a  trial,  and  upon  refusal  and  adjourn-  committed.  State  v.  Robinson,  14  Minn, 
ment,  applied  upon  habeas  corpus  to  the  447;  State  v,  Stewart.  60  Wis.  587;  s.  c, 
chancery  court  to  be  set  at  liberty.  The  50  Am.  Rep.  388.  Compart  Buckrice  v. 
chancellor  refused  to  discharge  him,  but  People,  no  111.  29;  State  v.  Lowe,  21 
admitted  him  to  bail,  although  ordinarily  West  Va.  782;  s.  c,  45  Am.  Rep.  570. 
he  would  not  have  been  entitled  to  bail.  An  act  authorizing  the  trial  of  a  person 
It  was  held  that,  although  the  adjourn-  guilty  of  larceny  in  the  State,  on  board 
ment  without  affordfng  the  prisoner  an  of  any  vessel  in  the  course  of  a  voyage, 
opportunity  for  trial  was  objectionable,  to  be  had  in  any  county  through  which 
yet  that  his  rights  had  been  preserved  by  such  vessel  shall  pass,  or  at  which  soch 
the  action  of  the  chancellor.  Ex  parte  voyage  shall  terminate,  is  constitutional. 
Caples,  58  Miss,  358.  Steerman  v.  State,  10  Mo.   503;  People 

Continuanoes. — A  statute  giving  trial  v.  Hulse,   3  Hill  (N.  Y.)  309;  Sute  v, 

judges  discretionary  power  to  refuse  con-  Cameron,  2  Chand.  (Wis.)  172. 

tinuances  in  criminal  cases  neithpr  de-  Where  an  offence  against  the  United 

prives  the  citizen  of  compulsory  .process  States  is  committed  on  the  high  seas,  the 

for  his  witnesses  nor  of  the  right  of  trial  -  offender  must  be  tried  in  die  district 

by  jury.      Lillard  v.  State,  17  Tex.  App.  where    he    was    first    apprehended    or 

114.     See  Venters  V.  State,  20  Cent.  Law  brought    into    legal    custody.       United 

Jour.  493;  I  Tex.  Ct.  Repr.  90.  States  v.  Bird,  i  Sprague  (U.  S.  DistX 

Public  excitement  alone  is  not  a  suffi-  299;    United    States    v,    Thompson,   I 

cient  ground  for  the  continuance  of  a  Sumn.  (U.  S.  Cir.)  168. 

criminal  case.     Brinkley  v.  State,  54  Ga.  Jn^  of  the  Vidaage. — The  right  to  a 

371;  Thomas  V,  State.  27  Ga.  287.     See  jury  of  the  vicinage  imports  that  not 

John  V,  State,  i  Head  (Tenn.),  49.  only  the  traverse  jury  trying  a  party,  but 

S.  Swart  V.  Kimball,  44  Mich.  443.  the  grand  jury  indicting  him,  shall  be  of 

Plaoo  of  Trial. — An  offence  against  the  the  vicinage  or  neighborhood.    Weyricfa 

United  States,  committed  within  the  ter-  v.  People,  89  111.  ^. 

ritorial  jurisdiction  thereof,  must  be  tried  But  this  provision  applies  to  freemen 

in  the  State  and  district  where  committed,  only,  and  not  to  a  convicted  felon  serving 

United  States  v.  Bird,  i  Sprague  (U.  S.  out  a  term  of  imprisonment  in  the  peni- 

Dist.).  299.  tentiary.     Ruffin  v.  State,  21  Gratt.  (Va.) 

The  constitutional    requirement    that  790. 

"the  district  shall  have  been  previously  Change  of  Venue. — When  a  prisoner's 

ascertained  by  law"  means  that  it  shall  right  to  be  tried  in  the  county  where  the 

be  so  ascertained  before  the  commission  offence  was  committed  is  secured  to  him 

of  the  offence  for  which  a  party  is  held  by  the  constitution,  he  cannot  in  any  case 

for  trial  in  such  district.     United  States  be  deprived  of  that  right  except  by  his 

V,  Maxon,  5  Blatch.  (U.  S.  Cir.)  360.  own  consent  in  open  court.    Where  Uiere 

A  provision   in  a  State  constitution,  is  a  change  of  venue  the  record  most 

secunng  to  criminals  a  public  trial  within  show  that  the  prisoner  applied  for  such 

the  county  or  district  where  the  offence  change  and  the  reasons  assigned  therefor. 
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includes  the  right  to  have  the  deliberations  of  the  jury  continued, 
when  once  they  have  begun  the  trial  and  heard  any  evidence,  until 
the  occurrence  of  a  sufficient  legal  reason  for  their  discharge,  and 
the  chance  of  a  verdict  of  acquittal  at  their  hands  during  all  that 
time;  and  hence  the  unauthorized  discharge  of  the  jury  is  equivalent 
to  an  acquittal.^  And  if  the  legislature  cannot  take  away  the 
right  of  trial  by  jury,  neither  can  it  impose  such  impediments  as 
unre^3onably  to  impair  it,  in  criminal  prosecutions.^  A  statute 
which  authorizes  a  criminal  trial  without  jury  in  the  first  instance, 
but  gives  the  defendant  an  unqualified  and  unfettered  right  of 
appeal  and  a  trial  by  jury  in  the  appellate  court,  is  not  unconstitu- 
tional.* 

In  most  of  the  States  it  is  held  that  the  constitutional  guaranty 
of  trial  by  jury  was  not  intended  to  apply  to  the  prosecution  of 
minor  and  trivial  offences,  such  as  breaches  of  police  regulations, 
disorderly  conduct,  vagrancy,  disturbing  religious  meetings,  and 
ordinary  breaches  of  the  peace.*  Nor  does  it  apply  to  offences 
created  by  statute  since  the  adoption  of  the  constitution,  except  in 
the  specified  cases.^  It  seems  that,  in  criminal  cases,  a  trial  by 
jury  cannot  be  waived  by  the  defendant ;  the  court  has  no  jurisdic- 
tion unless  aided  by  a  jury.*. 

State  V,  Denton,  6  Cold.  (Tenn.)   539;  People  v.  Justices,  74  N.  Y.  406;  Byers 

Wheeler  v.  State,  24  Wis.  5a;  Ex  tarU  v.  Commonwealth,  4a  'Pa.  St.  89;  In  re 

Rivers,  40  Ala.  712.     Compare  People  v.  Glenn,  54   Md.  572;   Commissioners  v. 

Long  Island   R.  Co.,  4  Parker  (N.  Y.),  Harris,  7  Jones  (N.  Car.),  281;  State  v, 

150;  People  V.  Baker,  3  Park.  (N.  Y.),  Gutierrez,  15  La.  Ann.  190;  State  v.  Noble, 

181;  People  V,  Webl).  i  Hill  (N.  Y.),  179;  20  La.  Ann.  325;  Monroe  v.  Meuer,  35  La. 

State  V.  Miller,  15  Minn.  344.    See  Smith  Ann.  1192;  Trigally  t/.  Memphis,  6  Cold. 

V,  Judge,  17  Cal.  547;  Wheeler  v.  State,  (Tenn.).  382;  Inwood  v.  State,  42  Ohio 

43  Ga.  307.  St.  186;  State  v.  McCory,  2  Blackf.  (Ind.), 

It  is  the  right  of  the  prosecution,  as  5;  State  v,  Benicke,  9  Iowa,  203;  Bryan 

well  as  of  the  defendant,  to  have  the  trial  v.  State,  4  Iowa,  349;  Ex  parte  Ah  Peen, 

take  place  in  the  county  where  the  crime  51  Cal.  280. 

was  committed,  and  when   the  accused  An  act  providing  that  keepers  of  houses 

applies  to  change  the  venue,  he  roust  of  ill  fame  may  be  punished  summarily 

make  a  clear  case  that  by  reason  of  pop-  as  disorderly  persons  is  unconstitutional 

ular  passion  or  prejudice  he  cannot  have  and  void:  the  offence  being  indictable  at 

a  fair  and  impartial  trial  in  that  county,  common  law,  the  accused  has  the  right 

People  V.  Sammis,  3  Hun  (N.  Y.),  560.  of  trial  by  jury.     Warren  w.  People,  3 

A  statute  which  requires  a  defendant.  Park.  (N.  Y.)  544. 

after  change  of  venue,  to  be  tried  on  a  A  jury  in  a  police  magistrate's  court 

certified  copy  of  the  indictment,  does  not  does    not  fall  under  the  constitutional 

impair  any  of  his  constitutional  rights,  provision  for  trial  by  jury,  and  any  num- 

Bramlett  V.  State,  31  Ala.  376.  ber  of 'jurors  that  the  legislature  may 

1.   McCauley   v.   State,    26  Ala.   135;  deem  proper  to  fbc  may  compose  the  jury. 

Grant  ».  People,  4  Park.  (N.  Y.)    527;  State  v.  Gutierrez,  15  La.  Ann.  190. 

Geiger  v.  Sta^e,  25  Gar  667.       Compare  For  a  contempt  of  court  the  party  may 

Price  V.  State,  36  Miss.  531.  be  committed  to  prison  without  a  jury 

S.  Saco  r.  Wentworth,   37   Me.    165;  trial.     Ex  parte  Grace,  12  Iowa,  208. 

Greene  v.  Briggs,   i   Curt  (U.  S.  Cir.)  5.  Tims  v.  State,  26  Ala.  165. 

311.     See  Sute  v.  Wright,  13  Mo.  243.  6.  Sute  v.  Carman,  17   Repr.  (Iowa) 

9.  Jones  v,  Robbins.  8  Gray  (Mass.),  711;  State  v,  Stewart,  17  Repr.  (N.  Car.) 

329;  Emporia  V.  Volmer,  12  I%ins.  622.  725;  Brimmingstool  v.  People,  i  Mich. 

4.  State  V.  Conlin,  i   Williams  (Vt.),  N.  P.  260;  State  v,  Lockwood,  43  Wis. 

318;  In  re  Dougherty,  i  Williams  (Vt.),  403;  State  v,  Davis,  66  Mo.  684;  Williams 

335;  People  V.  Webb,  16  Hun  (N.  Y.),  t/.  State,  12  Ohio  St  403;  Tyra  v,  Com- 

4a;  Duffy  V.  People,  I  Hill  (N.  Y.),  35s:  monwealth,   a    Met  (Ky.)  i;  State    v. 
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For  the  cases  relating  to  the  constitutional  provision  that  no  one 
shall  be  twice  put  in  jeopardy  for  the  same  offence,  see  the  title 

Jeopardy. 

{c)  Witnesses  and  Evidence. — ^A  person  accused  of  crime  is,  by 
the  American  constitutions,  privileged  from  being  a  witness  against 
himself ;  but  an  act  allowing  the  prisoner  to  testify  at  his  own  trial 
if  he  requests  to  do  so  is  constitutional.^  It  is  also  the  right  of 
the  accused,  secured  in  like  manner,  to  be  confronted  with  the 
witnesses  against  him,  or  to  "meet  the  witnesses'  face  to  face."' 

MaQsfield,  41  Mo.  470;  Allen  v.  State.  54  cannot  refuse  to  testify  on  the  ground 

Ind.  461;  Grant  v.  People,  4  Park.  (N.  that  his  answer  would  criminate  him. 

Y.)  527;  People  V,  0*Neil«  48  Cal.  257;  Kenrick    v.   Common  wealth,    18    Repr. 

Brown  v.  State,  16  Ind.  496;  Bowles  v,  (Va.)  122;  People  v.  Kelly,  24  N.  Y.  74; 

State.    5    Sneed    (Tenn.),   360;    Hill  v.  United  States  v.  Brown,  i  Sawy.  (U.  S. 

People,  30  Mich.    116;   Bishop's  Crim.  Cir.)  531;  Wilkins  v.  Malone.  14  Ind.  S3; 

Proced.    §   893.        Compare  Murphy    v,  i  Whart.  on  Ev.  (2d  Ed.)  g  540.    See 

State,  97  Ind.  579;  Edwards  v.  State,  45  Horstman  v.  Kaufman,  97  Pa.  St  147; 

N.  J.  L.  419;  Dillingham  v.  State,  5  Ohio  s.  c,  39  Am.  Rep.  S02. 

St.  280;  In  re  Staff,  20  Repr.  (Wis.)  254;  The  provision   of  the   Massachusetts 

State  V.  Potter,  16   Kans.  80;  State  v.  constitution  that  no  subject  shall  be  com- 

Worden,  46  Conn.  349.  pelled  to    accuse    or   furnish    evidence 

But  it  appears   that  in  a  prosecution  against    himself    exempts    the   accused 

for  a  misdemeanor  a  trial  by  jury  may  from  disclosing  the  circumstances  of  the 

be  waived  by  consent  of  parties.     Darst  alleged  offence  as  well  as  from  making 

V.  People,  51  111.  286;  Connelly  v.  State,  confession.     This    provision  applies  to 

60  Ala.  89;   Lavery  v.  Commonwealth,  investigations  ordered  and  conducted  bj 

loi  Pa.  St.  560:^  State  v.  Borowsky,  11  the  legislature  or  either  of  its  branches, 

Nev.  119;  Ward  v.  People,  30  Mich.  T16.  and  is  regulated  by  the  same  rules  as  in 

Where,  on  appeal  by  a  defendant  in  a  judicial  inquiries.  No  statute  which  fails 
trial  for  murder,  for  error  of  law  occur-  to  secure  tiie  subject  from  future  liability 
ring  in  the  prog^ss  of  the  trial,  the  judg-  and  exposure  to  prejudice  in  any  criminal 
ment  is  reversed,  the  court  may  order  a  proceeding  against  him  as  fully  and  ex- 
new  trial  although  the  defendant  has  not  tensively  as  he  would  be  secured  bjr 
asked  for  it.  People  v,  Olwell,  a8  Cal.  availing  himself  of  the  constitutional 
456.  privilege,   can   be  sustained  against  it 

I.  State  V.  Bartlett,  55  Me.  200.  And  Emery's  Case,  107  Mass.  172. 
when  he  presents  himself  as  a  witness  in  This  constitutional  privilege  does  not 
his  own  behalf  he  may  be  cross-examined  relate  to  questions  of  property,  bat  to 
as  to  the  thought  and  intention  when  he  criminal  cases  only.  Devoll  v.  Brown- 
committed  the  alleged  crime.  Territory  ell,  5  Pick.  (Mass.)  448;  Keith  v,  Woom- 
V,  Davis,  22  Repr.  (Ariz.)  76.  bell,  8  Pick.  (Mass.)  217. 

The  seizure  or  compulsory  production  S.  Stimson's  Amer.  Stat  Law,  §  155. 

of  a  man's  private  papers  to  be  used  in  This  privileige  of  the  accused  does  not 

evidence  against  him,   is  equivalent  to  exclude  a  juror  in  a  criminal  case  from 

compelling  him  to  be  a  witness  against  being  examined  as  a  witness  against  the 

hifnself,  and  in  a  prosecution  for  a  crime,  defendant.     Howser  v.  Common  wealth, 

penalty,  or  forfeiture  is  equally  within  51  Pa.  St.  332. 

the  prohibition  of  the  Fifth  Amendment.  A  statute  providing  that  a  prisoner 

Boyd  V.  United  States.  ii6  U.  S.  616.  may  take  depositions  of  witnesses  in  a 

Upon  a  criminal  trial  it  is  proper  to  foreign  jurisdiction  on  condition  that  he 

ask  a  witness  to  look  around  the  court-  consent    to  the"  prosecution  doing  the 

room  and  point  out  the  person  who  com-  same,  is  constitutional.     Butler  v.  Sute, 

mitted  the  offence.     This  does  not  in-  97  Ind.  378. 

volve  compelling  the  accused  to  furnish  But  where,  oif  the  trial,  the  court  or- 

evidence  against  himself.     State  v.  John-  dered  the  jury  to  examine  personally  the 

son.  67  N.  Car.  55.   -  premises  where  the  alleged  burglary  took 

Where  a  statute  provides  that  a  witness  place  andlrompare  them  with  a  diagram. 

giving  evidence  in  a  prosecution  for  un-  which  was  done  out  of  the  presence  of 

lawful  gamim;  (or  other  crime)  shall  not  the  accused,  such  order  was  held  ground 

be  proceeded  against  for  any  offence  of  for   reversal.     State  v.    Bertio,  24  La. 

unlawful  gaming  committed  by  him,  he  Ann.  46. 

784 


ewmntlMiB  CONSTITUTIONAL  LAW.  OriaiBftI Omml 

Under  a  constitutional  guaranty  that  in  all  criminal  prosecutions 
the  accused  shall  have  a  right  to  compulsory  process  for  obtaining 
witnesses  in  his  favor,  he  cannot  claim  from  the  State  payment  of 
the  fees  of  the  witnesses  summoned  in  the  defence.^  .  His  consti- 
tutional right  '*  to  be  heard  in  person  and  by  counsel "  means  only 
a  hearing  upon  the  facts  duly  presented  in  evidence.^ 

(</)  Right  to  be  Present  at  Trial. — In  cases  of  felony,  where  the 
prisoner's  life  or  liberty  is  in  peril,  he  has  the  right  to  be  present, 
and  must  be  pVesent,  during  the  whole  of  the  trial,  and  until  the 
final  judgment.  If  he  is  absent,  there  is  a  want  of  jurisdiction  over 
the  person,  and  the  court  cannot  proceed  with  the  trial,  or  receive 
the  verdict,  or  pronounce  judgment.'  And  the  record  must 
affirmatively  show  that  the  accused  was  personally  present.      But . 

XrldiBiM  of  BMtM«d  WitiMii. — The  ad-  verdict  and  the  judgment  thereon  are 

mission  of  testimony  in  a  criminal  trial  void.    Stewart  v.  State,  7  Cold.  (Tenn.) 

before  a  jury  to  prove  what  a  deceased  338;  State  v.  Bray,  67  N.  Car.  283;  State 

witness  testified  at  the  preliminary  ex-  v.  Ford,  30  La.  Ann.  311;  State  v,  John- 

amination  of  the  accused  before  a  magfis-  son,  35  La.  Ann.  208. 

trate,  is  constitutional.     Commonwealth  The  absence  of  the  defendant  from  the 

tr.  Richards,  18  Pick.  (Mass.)  434;  State  court-room  during  the  argument  of  coun- 

V,  Horman,  27  Mo.  120.     See  also  State  sel  to  the.  jury,  the  trial  being  for  an 

V,  Frederic,  69  Me.  400;  State  v.  Poison,  offence  not  capital,  is  not  ground  for  a 

29  Iowa,  133.  new  trial  unless  it  clearly  appears  that  he 

Dylag  Ssdarmtions. — The  admission  of  was  prejudiced  thereby.  State  v.  Pay- 
dying  declarations  as  evidence  in  a  mur-  lor,  89  N  Car.  539. 
der  trial  is  not  repugnant  to  the  consti-  A  motion  for  a  new  trial  upon  an  tn- 
tationai  provision  giving  the  accused  the  dictment,  after  verdict  and  before  sen- 
right  to  be  confronted  with  the  witnesses  tence,  may  be  made  in  the  absence  of  the 
against  him.  Green  t/.  State,  66  Ala.  40;  defendant.  Territory  v.  Chenowith,  19 
s.  c,  41  Am.  Rep.  744;  Robbins  v.  Sute,  Repr.  (New  Mex.)  347;  i  Bishop's  Crim. 
8  Ohio  St.  131;  Walston  v.  Common-  Proc.  §  276. 
wealth,  16  B.  Mon.  (Ky.)  15.  He  need  not  be  present  at  proceedings 

DoettHM&taryXvideiiM. — This  provision  touching  change  of  venue.    State  v,  Ei- 

of  the  constitution  does  not  apply  to  the  kins,   63   Mo.    159.     Compare  Ex  parte 

proof  of  facts  in  their  nature  documenury  Bryan,  44  Ala.  404. 

and  which  can  only  be  proved  by  the  Nor  when  the  jury,  in  charge  of  an 

original  or  by  a  copy  officially  authenti-  officer,  are  sent  to  visit  the  scene  of  the 

cated  in  some  way.     People  v.  Jones,  24  alleged  crime.     State  v,  Adams,  20  Kans. 

Mich.  215.    See  Johns  v.  Sute,  55  Md.  311. 

350.  Prlsontr  Bisk. — Where  a  defendant  is 

1.  State  V.  Waters,  39  Me.  54.  taken  sick  during  his  trial  on  a  charge  of 

S.  Wilson  V.  State,  3  Heisk.  (Tenn.)  felony,  and  is  too  unwell  to  be  present  in 

232.  court  at  every  suge  of    the  trial,  the 

A  witness  was  fully  cross-examined  by  cause  should  either  be  temporarily  con- 

the  prisoner's  counsel,  and  then  permis-  tinned  to  await  his  convalescence,  or  a 

skm  was  refused  for  the  prisoner  to  ex*  juror  withdrawn  and  the  case  continued. 

amine  him  himself.    Held^  that  this  was  Brown  v,  State.  38  Tex.  482. 

no  violation  of  the  constitutional  right  of  Prisoner  ITnnilj. — Where  a  prisoner, 

defence  by  himself,  his  counsel,  or  both,  on  trial  for  perjury,  was  so  disorderly  in 

Roberts  v.  State,  14  Ga.  18.  his  conduct  that  it  became  necessary  to 

9.  Cooley  Const.  Lim.  319;  Andrews  remove  him  from  the  court-room  daring- 

V,  State,  2  Sneed  (Tenn.),  550;  Jacobs  v.  a  portion  of  the  trial,  after  the  jury  had 

Cone,  5  S.  &  R.  (Pa.)  335;  Witt  v.  State,  been  impanelled,  keU,  on  a  motion   in 

5  Cold.  (Tenn.)  11;  State  v.  Alman,  64  arrest  of  judgment  and  for  a  new  trial, 

N.  Car.  364;  (gladden  v.  State,  12  Fla.  that  no  error  was  committed.     United 

577;  Maurer  V.  People,  43  N.  Y.  i.  Sutes  v,  Davis,  6  Blatchf.  (U.  S.  Cir.) 

Where  a  prisoner  who  is  convicted  464. 

of    a  felony  is    not    present    in    court  4.  State  v,  Jones,  61  Mo.  939;  State  v, 

when  the  jury  return  their  verdict,  such  Johnson,  35  La.  Ann.  208. 
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a  charge  of  a  mere  misdemeanor  or  breach  of  a  municipal  ordi- 
nance may  be  tried  in  the  absence  of  the  accused  person  if  he  was 
legally  arrested.^ 

{f)  Cruel  ^nd  Unusual  Punishments. — The  provision  of  the  Federal 
constitution  which  forbids  the  imposition  of  cruel  and  unusual 
punishments  does  not  apply  to  the  States,  but  to  national  legisla- 
tion.* While  no  person  can  be  twice  lawfully  punished  for  the 
same  offence,  yet  he  may  be  twice  lawfully  punished  for  the  same 
act,  when  it  is  of  such  a  character  as  to  constitute  two  distinct  of- 
fences.*   ' 

(/)  Ex  Post  Facto  Laws, — By  the  provisions  of  the  Federal  con- 
stitution the  passage  of  ^ny  ex  post  facto  law  is  expressly  prohibited, 
both  to  the  Federal  Congress  and  to  the  legislatures  of  the  several 
'  States.*  The  term  is  a  technical  one,  and  relates  only  to  penal 
and  criminal  proceedings  which  impose  punishments  or  forfeitures, 
and  not  to  civil  proceedings  which  affect  private  rights  retroac- 
tively,*    Acts  regulating  criminal  procedure  do  not  generally  par- 

1.  Bloomington  v,  Heiland,  67  III.  278.  called  punitive  damages  by  way  of  dis- 
Compare  Slacovitch  v.  State,  46  Ala.  227.  tinction  from  pecuniary  damages^  and 
S.  Pervear  v.  Commonwealth,  5  Wall,  to  characterize  them  as  a  punishment 
(U.  S.)  475;  Commonwealth  V.  Hitchings,  for  the  wrong  done  to  the  individual. 
5  Gray  (Mass.),  482.  Hence  such  damages  can  in  no  just  sense 
Whipping  is  not  a'*  cruel  or  unusual  be  said  to  be  in  conflict  with  the.  con- 
punishment."  Foote  V,  State,  59  Md.  stitutional  or  common  law  tnhibitioo 
264;  Garcia  v.  Territory,  i  New  Mex.  against  inflicting  two  punishments  for 
415.  On  the  general  topic,  see  Cooley  the  same  offence,  although  the  defend- 
Const.  Lim.  328-330;  Barker  v.  People,  ant  is  liable  to  a  criminal  prosecution 
3  Cow.  (N.  Y.)  686;  Dane  v.  People,  for  the  act  on  account  of  which  the 
5  Park.  (N.  Y.)  364;  2  Story  on  the  damages  are  given.  Hendrickson  9. 
Const.  §§  Z903-4.  Kingsbury,  21  Iowa,379;  Chiles  v.  Drake, 

A.  obtained  three  dollars  by  false  pre-  2  Mete.  (iCy.)  146. 

tences,  was  convicted,  and  sentenced  to  4.  Const.  U.  S.  art.  i,  gg  9»  10;  Stim- 

the   penitentiary  for    two  years.      The  son's  Amer.  Stat.  Law,  §  142. 

statute   under  which   the   sentence  was  On  the  general  subject  of  expestfacU 

imposed  named  two  years  as  the  min-  laws,  see  Black  on  Constitutional  Pro- 

imum  term  of  imprisonment  and  omit-  hibitions,  §§  222-247;    Cooley 's  Const, 

ted   to  name   any  maximum    term.     It  Lim.   264-273;   2  Story  on  the  Const 

was  held  that  the  argument  that  A.  might  §g  1344-6;  also  an  article  in  5  Crim.  Law 

have   been   sentenced  to  imprisonment  Mag.  325. 

for  life,  and  that  such  a  punishment  5.  Watson  v.  Mercer,  8  Pet.  (U.  S.) 
would  have  been  cruel  and  unusual,  88;  Baltimore  &  Susquehanna  R.  Co.  v. 
within  the  constitutional  inhibition,  af-  Nesbit,  10  How.  (U.  S.)  395;  Carpenter 
forded  no  ground  for  interference  with  t/.  Pennsylvania,  17  How.  (U.  S.)  456; 
the  sentence  imposed.  State  v,  Wil-  Locke  v.  New  Orleans,  4  Wall.  (U.  S.) 
liams,  77  Mo.  310.  ;72;  Locke  v.  Dane,  9  Mass.  360;  Bridge- 
Where  a  general  act  prescribed  a  cer-  port  v.  Hubbell,  5  Conn.  240;  Dash  v, 
tain  punishment  for  a  particular  crime.  Van  Kleeck,  7  Johns.  (N.  Y.)  477;  Grim 
and  a  special  act  authorized  the  inflic-  v.  School  Distr.,  57  Pa.  St.  433;  Suydam 
tion  by  the  recorder  of  a  certain  city  of  v.  Receivers,  3  N.  J.  Eq.  114;  Baugher 
a  greater  punishment  for  the  same  crime,  v.  Nelson,  9  Gill(Md.),  299;  Tucker  v. 
i/i^/ that  this  was  not  a  cruel  and  Unusual  Harris,  13  Ga.  i;  Commonwealth  «. 
punishment.  In  re  Bayard,  25  Hun  (N.  Bailey,  81  Ky.  395. 
v.),  546.  An  act  which  prohibits  the  sale  of  any 
8.  State  V,  Inness,  53  Me.  536.  intoxicating  liquors  which  may  have  been 
The  damages  allowed  in  a  civil  case  manufactured  previous  to  its  passage,  is 
by  way  of  punishment  have  no  neces-  not  an  ex  post  facto  law.  State  v.  Paul, 
fary  relation  to  the  penalty  incurred  for  5  R.  L  185;  State  v,  Keeran,  5  R.  L497* 
the  wrong  done  to  the  public,  but  are  Neither  is  a  statute  authorizing  divorces 
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take  of  this  character  unless  they  alter  the  situation  of  the  accused 
to  his  disadvantage.^  The  prohibition  extends  to  the  aggravation 
of  punishments ;  but  the  legislature  may  lawfully  substitute  a  dif- 
ferent punishment  for  past  offences,  which  may  be  less  or  equal  to 
the  penalty  prescribed  when  the  offence  was  committed,  but  must 
not  be  greater.*     Statutes  establishing  a  test-oath  of  past  loyalty, 

for  causes  happening  prior  to  its  passage.  Wall.   (U.  S.)  35.     See  also   Potter    c 

Carson  v.  Carson*  40  Miss.  349.  Compare  State.  42  Ark.  29. 

Dickinson  v,  Dickinson,  3   Murph.  (N.  Nor  an  act  alliowing  an  amendment  to 

Car.)  327.      See  i  Bishop  Mar.  &  Div.  a   pending  indictment.      Sute  v,  Man* 

§  698.  ning,  14  Tex.  402.     See  State  v.  John* 

Nor  an  act  altering  the  compensation  son,  81  Mo.  60;  Martin  v.  State,  22  Tex. 

of  public   officers.      Commonwealth  v.  214.     See  Black  on  Const.  Prohibitions, 

Bailey.  81  Ky.  395.  §  232. 

Nor  a  registry  act,  although  retrospec-  Or  the  correction  of  an  erroneous  sen. 

tive.     Tucker  v.  Harris,  13  Ga.  i.  tence.      Ex  parte    Bethurum,   66    Mo. 

IMhdtion. — In  the  leading  case  it  is  545. 
said:  **  I  will  state  what  laws  I  consider  A  statute  allowing  to  the  State  a 
ix post  facto  laws  within  the  words  and  reasonable  number  of  peremptory  chal- 
the  intent  of  the  prohibition,  (i)  Every  lenges  to  petit  jurors  in  criminal  actions, 
law  that  makes  an  action  done  before  although  it  expressly  extends  to  the  trial 
the  passing  of  the  law,  and  which  was  of  cases  where  the  offence  was  com* 
innocent  when  done,  criminal,  and  pun-  mitted,  or  the  indictment  found,  prior  to 
ishes  such  action.  (2)  Every  law  that  its  passage,  is  not  an  ex  post  facto  law. 
aggravates  a  crime,  or  makes  it  greater  State  v.  Ryan,  13  Minn.  370;  Waiston  v. 
than  it  was  when  committed.  (3)  Every  Commonwealth,  16  B.  Mon.  (Ky.)  15; 
law  that  changes  the  punishment,  .and  State  v.  Wilson,  48  N.  H.  398;  Com- 
iflicts  a  greater  punishment  than  the  monwe&lth  v.  Dorsey,  103  Mass.  4x2. 
aw  annexed  to  the  crime  when  com.  But  an  act  providing  that  the  rule  of 
mitted.  (4)  Every  law  that  alters  the  law  prohibiting  a  conviction  in  a  criminal 
legal  rules  of  evidei^e,  and  receives  less  case  on  the  uncorroborated  evidence  of 
or  different  testimony  than  the  law  re-  an  accomplice  should  not  apply  to  mis- 
quired  at  the  time  of  the  commission  of  demeanors,  is  inoperative  in  a  trial  for  a 
the  offence,  in  order  to  convict  the  of-  misdemeanor  committed  before  its  pas- 
fender.  All  these  and  similar  laws  are  sage.  Hart  v.  State,  40  Ala.  3a.  See 
manifestly  unjust  and  oppressive.  .  .  .  Robinson  v.  State,  84  Ind.  452. 
But  I  do  not  consider  any  law  ex  post  A  law  repealing  the  Statute  of  Limita- 
factOy  within  the  prohibition,  that  molli-  tions,  or  extending  the  time  previously 
fies  the  rigor  of  the  criminal  law;  but  limited  for  the  prosecution  of  criminal 
only  those  that  create  br  aggravate  the  offences,  is  unconstitutional  as  applied 
crime,  or  increase  the  punishment,  or  to  a  case  where  the  period  prescribed  by 
change  the  rules  of  evidence  for  the  pur-  the  law  as  it  stood  when  the  offence  was 
pose  of  conviction."  Calder  v.  Bull,  3  committed  has  already  completely  ex- 
Dall.  (U.  S.)  390.  pired,  because  ex  post  facto.     Moore  r. 

A  statute  cannot  be  <jr /(7j/ /dr/0  if  its  State,  13  Vroom   (N.  J.),  203;    s,  c,  39 

operation  is  prospective  only.     Kring  v.  Am.  Rep.  558:  State  v.  Sneed,  25  Tex. 

Missouri,  107  U.  S.  221.  (Supp.)  66;    State  v,  Keith,  63   N.  Car. 

1.  A  statute  creating  a  new  court,  or  140;  Common wealtli  v.  Duffy,  96  Pa.  St. 

giving  jurisdiction  to  an  existing  court,  506.  See  Wharton  on  Crim.  Law,  g  444  a, 

to  try  past  offences,  is  not  an  ex  post  note  b. 

facto  law.     Commonwealth  v,  Phillips,  S.  State  v.    Kent,  65    N.    Car.    311; 

II  Pick.  (Mass.)  28.  Turner  v.  State.  40  Ala.  21;  Caldwell  v. 

Nor  is  an  act  reviving  the  jurisdiction  State,  55  Ala.  133. 

of  a  superior  court,  so  as  to  enable  it  to  Mitigation  of  Pttnishmiint. — Any  change 

try  persons  for  offences  committed  dur-  in  the  law  which  reduces  or  mitigates  the 

ing  a  period  when  an  inferior  court  bad  punishment  for  past  offences  cannot  bo 

exclusive  jurisdiction  to  try  them.    State  regarded  as  ex  post  facto.     State  v.  Arlin, 

v,  Sullivan.  14  Rich.  (S.  Car.)  281.  39  N.  H.  179;    Hair  v.  State.  16  Nebr. 

Nor  an  act  changing  the  venue  in  a  601;    Boston   v.  Cummins,  16  Ga.  102; 

criminal  trial,  though   passed  after  the  Strong  v.    State,    x*Blackf.  (Ind.)   193; 

commission  of  the  offence  or  the  finding  Keen    v.   State,   3  Chand.   (Wis.)    109; 

of  the  indictment.    Gut  v.  Minnesota,  9  Woart  v.  Winnick,  3  N.  H.  473;    Qarki 

3  C.  of  L.— 47  787 


Unitiitioni  on  CONSTITUTIONAL  LAW.  Tudag  Pow. 

« 
and  making  it  a  condition  precedent  to  the  right  to  hold  public 
office,  serve  as  a  juror,  practise  as  an  attorney,  or  act  as  a  professor, 
teacher,  or  clergyman,  are  unconstitutional  and  void,  as  partaking 
of  the  nature  both  of  bills  of  attainder  and  ex  post  facto  laws.^ 

11.  Constitutional  LimitationB  on  the  Taxing  Power. — The  power  of 
taxation  is  an  essential  and  inherent  attribute  of  sovereignty,  and 
belongs  as  matter  of  right  to  every  independent  political  commu- 

V.  State,  23  Miss.  261 ;  Maul  v.  State,  25  c^rdingly.     Thus,   a  statute    providing 

Ttfx.  166.  that  where  a  person  has  been  ooce  coo* 

A  statute  which  imposes  anything  else  victed  of  a  penetentiary  offence,  he  shall, 

for  the  death  penalty  is  a  mitigation  of  on  a  repetition   of  ihe  crime,  receive  t 

the     punishment.      Commonwealth    v.  punishment  in  addition  to  the  one  pre- 

Gardner,   ix    Gray  (Mass.)  438;    Cora-  scribed  by  law  for  the  last  ofifence,  is  not 

mon  wealth  v.  Wyman,  Z2  Cush.  (Mass.)  ex  post  facto  as  applied  to  a  case  where 

237;  Black  on  Const.  Prohibitions.  §240.  the  second  offence  was  committed  after 

^mr/a^  Shepherd  v.  People,  25N.Y.  706.  the  passage  of  the  law.     Ross's  Case,  2 

The  substitution  of  whipping  for  a  long  Pick.  (Mass.)  165;  Rand  v.  Common- 
term  of  imprisonment  is  also  regarded  as  wealth,  9  Gratt.  (Va.)  738;  Ex  park 
a  mitigation.  State  v.  Williams,  2  Rich.  Gutierrez,  45  Cal.  430;  People  v.  Butler, 
(S.  Car.)  418.  Compare  Herber  v.  State,  3  Cow.  (N.  Y.)  347;  Cooley  Const  Um. 
7  Tex.  69.  See  Strong  t/.  State,  i  Blackf.  273. 
(Ind. )  193.  Bight  to  hftTS  Jury  fix  Panalty.^Wbere 

**  It  would  be  perfectly  competent  for  the  law  imposes  upon  the  pry  the  daty 

the  legislature,  by  a  general  law,  to  remit  of   fixing    the    penalty,   within   certain 

any  separable  portion  of  the  prescribed  limits,  by  their  verdict,  it  confers  upoa 

punishment    For  instance,  if  the  punish-  the  4>risoner  a  valuable  right,  which  car 

ment  were  fine  and  imprisonment,  a  law  not  constitutionally  be  taken  away  b 

which  should  dispense  with  either  the  fine  ex  post  facto  legislation.    Marion  v.  State, 

or  the  imprisonment  might,  I  think,  be  16  Nebr.  349.      See  Garvey  v.  People,  6 

lawfully  applied  to  existing  offences;  and  Colo.  559;  s.  c,  45  Am.  Rep.  531;  Kriog 

so,  in  my  opinion,  the  term  of  imprison-  v.  Missouri,  107  U.  S.  221. 

ment  might  be  reduced,  or  the  number  1.  Cummings    v,    Missouri,  4  Wall. 

of  stripes  diminished  in  cases  punishable  (U.  S.)  277;   Ex  parte  Garland,  4  Wall, 

in   that    manner.      Anything  which,   if  (U.   S.)  333;    Pierce  v.   Carskadon,   16 

applied  to  an  individual  sentence,  would  Wall.  (U.  S.)  234.     For  full  discussion 

fairly  fall  within  the  idea  of  a  remission  see  Black  on  Const.  Prohibitions,  g  244. 

of  a  part  of  the  sentence,  would  not  be  A  statute  which  denies  the  right  of 

liable    to    objection.     And  any  change  suffrage,  as  a  consequence  of  coodoct 

which  should  be  referable  to  prison  dis-  that  precedes  the  statute,  is  not  properly 

cipline,  or  penal  administration,   as  its  speaking,  an  ^jr/<>j//a^/(9  law.  Washington 

primary  object,  might  also  be  made  to  v.  State,  75  Ala.  582;  s.  c,  51  Am.  Rep. 

take  effect  on    past  as  well  as   future  479;   Anderson  v.  Baker,  23   Md.  531; 

offences,  as  changes  in  the  manner  or  Blair  v.  Ridgely,  41   Mo.   63;  State  9. 

kind  of  employment  of  convicts  sentenced  Woodson,  41  Mo.  227;  State  v.  Neal,  4a 

to  hard  labor,  the  system  of  supervision.  Mo.  119;    Randolph  v.  Good,  3  W.  Va. 

the    means    of    restraint,   or    the    like.  551.     Compare  Green   v,   Shumway,  39 

Changes  of  this  sort  might  operate  to  in-  N.  Y.  418. 

crease  or  mitigate  the  severity  of  the  A  statute  prescribing  certain  qoalifica^ 

punishment  of  the  convict,  but  would-  not  tions  for  all  those  who  propose  to  follow 

raise  any  question   under   the  constitu-  a  particular  avocation  within  the  State, 

tional    provision   we   are  considering."  e.g.,  medicine,  and  prohibiting  all  who 

Hanung  v.  People,  22    N.  Y.  95,  Z05.  do  not  possess  such  qualifications  from 

See    Ratzky  v.   People,  29  N.  Y.   124;  so  doing,  under  a  penalty,  must  make  an 

Shepherd  v.  People,  25  N.  Y.  406;  Kuck-  exception  in  favor  of  those  who,  at  the 

ler  9.  People,  5  Park.  (N.  Y.)  212.  time  of  its  passage,  may  be  lawfully  en- 

Punishment  of  Saoond  Oibnoes. — A  law  gaged  in  such  business;  otherwise  it  will 

is  not  objectionable  as  ^jr/^jZ/o^/^  which,  be,  as  to  them,  ex  post  facto  9sA.  void, 

in  providing  for  the  punishment  of  future  Byrne  v,  Stewart,  3  Desau.  (S.  Car.)  466; 

offences,  authorizes*  the  offender's  con-  Commonwealth  v.  Wasson,  20  Pitts.  L. 

duct  in  the  past  to  be  taken  into  account,  J.  434;  Fox  v.  Territory,  5  Weit  Coast 

and  the  punishment  to  be  graduated  ac-  Repr.  339^ 
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nity.^  But,  from  the  composition  of  the  American  Union,  the  in- 
dividual State  cannot  tax  the  property,  agencies,  or  operations  of 
the  Federal  government,  nor  so  adjust  its  revenue  system  as  to 
obstruct,  embarrass,  or  nullify  those  operations  or  functions.*  Real 
property  owned  by  the  United  States,  though  situated  within  the 
territorial  limits  of  a  State,  cannot  be  taxed  by  that  State;  and 
this  disability  remains  effective  until  the  United  States  has  made 

1.  Cooley  Const.  Lim.  479;  Foz*8  Ap*  Nor  telegraphic  messages  sent  by  the 

peal,  112  Pa.  Sl  337,  352:  McCulloch  v,  government.     Telegraph  Co.  v.  Texas, 

Maryland,  4  Wheat.  (U.  S.)  428.  105  U.  S.  460. 

The  Federal  courts  are  without  power  But  the  State  may  include  the  property 

to  control  or  restrain  the  taxing  power  of  of  Federal  agencies  in  its  general  taxa- 

a  State  exercised  within  constitutional  tion,  when  there  is  no  act  of  Congress  to 

Umits.      Bank    of    Commerce    v.    New  the  contrary,  and  when  such  taxation 

York,  2  Black  (U.  S.).  620.  will  not  injuriously  affect  the  operations 

S.  McCulloch  V,  Maryland,  4  Wheat,  of  the  national  government     Thomson 

.  S.)  428;  Crandall  r.  Nevada,  6  Wall.  v.    Pacific   R.  Co.,  9  Wall.  (U.  S.)  579; 


Si 


•  S.)  35;   Dobbins  v.  Commissioners,  Railroad  Co.  v.  Peniston,  z8  Wall.  (U. 

16  Pet.  (U.  S.)  435;  Bank  Tax  Case,  2  S.)  5. 
Wall.  (U,  S.)  200;  Cooley  on  Taxation,        Vsdaral  TazatloB. — Conversely,   Con- 

83.  gress  has  no  power  to  lay  taxes  upon  the 

Withoat  permission  of  the  Federal  property,  officers,  agencies,  or  operations 
government  the  States  cannot  tax  the  of  the  State  governments,  so  as  to  de- 
national  banks.  Van  Allen  v.  Assessors,  feat  orembarrass  their  functions.  Cooley 
3  Wall.  (U.  S.)  573:  Austin  v.  Boston,  14  on  Taxation  (2d  Ed.),  86;  Ward  v,  Mary- 
Allen  (Mass.),  359;  Sute  v,  Newark,  39  land,  12  Wall.  (U.S.)  418;  Railroad  Co. 
N.  J.  L.  380;  Nat'l  Bank  v.  Mobile,  62  v.  Peniston,  18  Wall.  (U.  S.)  5;  Freed- 
Ala.  284.  man   v.  Siegel,   10  Blatch.  (U.  9:  Cir.) 

But  itiswithin  the  constitutional  power  327;  Warren  v.  Paul,  22  Ind.  276;  State 

of  Congress  to  waive  the  right  of  exempt-  t/.  Gaston,  32  Ind.  i;  Fifield  t/.  Close.  15 

ing  public  stocks  from  State  taxation,  and  Mich.  505;  Union  Bank  f.  Hill,  3  Cold, 

this  has  been  done  by  the  act  of  1864,  (Tenn.)  325;  Smith  v.  Short,  40  Ala.  385; 

so  far  as  stockholders  in  national  banks  Jones  v.  Keep,  19  Wis.   390;   Sayles  v. 

can   be  considered    as    the  owners    of  Davis,  22  Wis.  217;  Moore  v.  Quirk,  105 

public  stocks  held  by  such  banks.    Utica  Mass.  49;  s.  c,  7  Am.  Rep.  499. 
V.  Churchill,  33  N.  Y.  161 ;  Van  Allen  v.        Congress  has  no  power  to  require  a 

Assessors,   3   Wall.   (U.    S.)  573:   Nat*l  revenue  stamp  to  be  affixed  to  process  of 

Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  the  State  courts.     Cooley  Const.  Lim. 

353.  483:  Smith  V.  Short,  40  Ala.  385;  Warren 

The  State  cannot  tax  the  salaries  or  v.  Paul,  22  Ind.  279;  Jones  v.  Keep,  19 

emoluments  of  national  officers.  Dobbins  Wis.  390;  Fifield  t/.  Close,  15  Mich.  505; 

9.  Commissioners,  16   Pet.  (U.  S.)  435.  Union   Bank  v.    Hill,   3  Cold.  (Tenn.j 

See  Melcher  v.  Boston,  9  Met^  (Mass.)  325.     Compart  Hoyt  r.   Benner,  22  La. 

73.  Ann.  353. 

Nor  the  loans  of  the  United  States,         Nor  to  declare  that  a  written  instru- 

raised  for  its  own  purposes.     Weston  v.  ment  shall  not  be  received  in  evidence  in 

Charleston,   2  Pet.   (U.  S.)  449;    Bank  a  State  court  unless  stamped.     Atkins  v. 

Tax  Case,  2  Wall.  (U.  S.)  200;  People  Plympton,  44  Vt.  21;  Griffin  v.  Ranney, 

V,  Commissioners.  4  Wall.  (U.  S.)  244;  35   Conn.    239:    Green   v.    Holway,  loi 

Bank  v.  Supervisors,  7  Wall.  (U.  S.)  26;  Mass.  250;   Moore  v.  Moore,  47  N.  Y. 

German   Bank  v.  Burlington,   54   Iowa,  467;  Hale  t/.^Wilkinson.  21  Gratt.  (Va.) 

609.     See  State  v.  Jackson.  33  N.  T.  L.  75;  Haight  v.  Grist,  64  N  Car.  739;  Mc- 

450;  Commonwealth  v.  Hamilton    Mfg.  EI  vain   v,   Mudd,  44   Ala.  48;   Davis  v. 

Co..  12  Allen  (Mass.),  298.  Richardson,  45  Miss.  499;  Holt  v.  Hart. 

Nor  revenue  stamps  or  treasury  notes.  33  La.  Ann.  673;  Hunter  v.  Cobb,  6  Bush 

Palfre]i  v.  Boston,  loi  Mass.  329;  Mont-  (Ky.),  239;    Sporrer  v,  Eifler,  i   Heisk. 

gomeryCo.  v,  Elston,  32  Ind.  27;   Bank  (Tenn.)633;  Bumpas  v.  Taggart,  26  Ark. 

of  New  York  v.  Supervisors,  7  Wall.  (U.  398 ;    Craig    v,    Dimmock,   47    III.  308; 

S.)  26;  Ogd'^n  V.  Walker,  59   Ind.  460;  Clemens  v,  Conrad,  19  Mich.  170;  Duffy 

Home  V,  Oreen,  52  Miss.  452.  v.  Hobson,  40  Cal.  240. 
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sale  or  other  disposition  of  the  land  so  as  to  divest  its  title.^  By 
the  Federal  constitution  the  States  are  expressly  restrained  from 
laying  any  tax  on  imports  or  exports.*  Nor  can  the  State  exercise 
its  taxing  power  in  such  a  manner  as  to  interfere  with  the  paramount 
authority  of  Congress  to  regulate  foreign  and  interstate  commerce.' 
(See  also  INTERSTATE  COMMERCE.)  Nor  can  it  levy  taxes  discrimi- 
nating against  the  citizens  of  other  States,  or  infringing  upon  the 
rights  and  immunities  secured  to  them  by  the  constitution.*  Nor 
any  taxes  which  would  be  repugnant  to  a  treaty.*  The  constitutional 

1.  Van  Brocklin  r.  Tennessee,  117  U.  Tax  Cases,  15  Wall.  (U.  S.)  232;  Erie  R. 

S.  151:    Kansas  Indians,  5  Wall.  (U.  S.)  Co.  v.  State,  31  N.  J.  L.  531.  SeeO^lvie 

737;    Fagan    v.   Chicago,   84    III,    227;  v.  Crawford  Co.,  7  Fed.  Repr.  745;  Stale 

People    f.   United    States,    93    III.   30;  v.  Carrigan,  39  N.  J.  L.  35-;  Blount  r. 

Andrews  v.  Auditor,  28  Gratt.  (Va.)  115;  Monroe  Co.,  60  Ga.  61;  Clarke  v.  Clarke. 

Cooley  on  Taxation  (2d  Ed.),  87-89.  3  Woods  (U.  S.  Cir.),405;  Standard  Oil 

8.  Const.  U.  S.  art.  z,  §  10.  Co.    v.    Bachelor,  89   Ind.    i;  Minot  v. 

Imports  and  Exports.— This  clause  has  Railroad,  18  Wall.  (U.  S.)  206;   Appeal 

no  application  to  articles -merely  trans-  Tax  Court  v.  Pullman  Car  Co.,  50  Md. 

ported    from  one   State    into    another.  452. 

Woodruff  V,  Parham,  8  Wall.  (U.  S.)  123;        **  Property  which  constitutes  a  part  of 

Hinson  v,  Lott,  40  Ala.  123.  the  general  mass  of  property  of  a  State 

"Articles  imported  from  foreign  coun-  is  taxable,  though  it  may  have  been  or 

tries  and  theMuties  paid  thereon  do  not  may  be  designed   to  be  the  subject  of 

lose  their  character  as  imports,  so  as  to  commerce  under  Congressional  regula- 

become    subject   to   State    taxation    as  tion.  .  .  .  And  property  bought  within 

a  part  of  the  mass  of  property  of  the  a  State  to  be  shipped  out  of  it,  but  not 

State,  4intil  they  have  either  passed  from  yet  started  on  its  destination,  and  await- 

the   control   of    the  importer  or   been  ing  a  finishing  process,  is  taxable  with 

broken    up    by  him  from  the    original  other  property  within  the  State."  Cooley 

cases;  and  a  State  tax  is  void,  whether  on    Taxation    (2d   Ed.).   98;   Powell  v. 

imposed  upon  them  distinctively  as  im-  Madison,  21  Ind.  335;  Rieman'v.Shepard, 

ports  or  as  constituting  a  part  of  the  27  Ind.  288;  Standard  Oil  Co.  v.  Combs, 

importer's  property."    Cooley  on  Taxa-  96  Ind.  179;  Carrier  v^  Gordon,  21  Ohio 

tion  (2d  Ed.).  90,  citing  Low  v.  Austin,  St.  605 ;  Cole  v.  Randolph,  31  La.  Ann. 

13  Wall.  (U.  S.)  29;  Brown  z/.  Maryland,  535;  Walton  v.  Westwood,  73  III.  125; 

12  Wheat.  (U.  S.)  419;  License  Cases,  5  Hardesty  v.  Fleming,  57  Tex.  395. 
How.   (U.    S.)  575.     And  see  Cook  v.        The  State  cannot  tax  the  right  of  trav- 

Pennsylvania,  97  U.  S.   566;  People  v.  elling  into,  through,  or  out  of  its  limits. 

National  Ins.  Co.,  27  Hun  (N.  Y.),  188;  Crandall  v,  Nevada,  6  Wall.  (U.  S.)  35; 

Blount  V.  Monroe  Co.,  60  Ga.  61.  Henderson  v.  Mayor,  92  U.  S.  259. 

As  to  tonnage  duties  laid  by  the  States,         "A  discriminating  tax  imposed  by  a 

see  State  Tonnage  Tax  Cases,  12  Wall.  State,  of>erating  to  the  disadvantage  of 

(U.    S.)    204;     Transportation    Co.    v,  the  products  of  other  States  when  intro- 

Parkersburg,  107  U.  S.  691;  Cooley  on  duced  into  the  first-mentioned  State,  is,  in 

Taxation  (2d  Ed.),  91-94.  effect,  a  regulation  in  restraint  of  com- 

8.  Const.    U.   S.   art.    i,    §    8.     See  merce  among  the  States,  and  as  such  is  a 

Cooley  on  Taxation  (2d  Ed.).  94-99.  usurpation  of  the  power  conferred  by  the 

Foreign  and  Intentate  Commeroe. — A  constitution  upon  Congress."  Walling r. 

tax  distinctly  laid  on  the  commerce  that  Michigan,  zi6  U.  S.  446,  454;  Welton  p. 

comes  under  the  regulation  of  Congress  Missouri,  91   U.  S.  275;   In  r^  Watson, 

is  void,  even  though  Congress  has  re-  15  Fed.  Repr.  511;    State  v.  McGinois, 

frained  from  legislating  on  the  subject.  37  Ark.  362. 

McCulloch  V.   Maryland,  4  Wheat.  (U.        4.  See  §  8  (a),  supra.     See  Cooley  on 

S.)  316,425;    Brown    t/.    Maryland,    I2  Taxation  (2d  Ed.),  99.     See  adso  Corfield 

Wheat.  (U.  S.)  419.  437-  "v-  Coryell,  4  Wash.  (U.  S.  Cir.)  371.  38o." 

A  tax    on    freight  taken  up  within  a  Wiley  t/.  Parmer,  14  Ala.  627;  Scott  v. 
State  and  carried  out  of  it,  or  taken  up  Watkins,  22  Ark.  556;  Oliver  v.  Wash- 
out of  a  State  and  brought  within  it,  is  a  ington  Mills,  11  Allen  (Mass.).  268;  Ward 
tax  on  commerce   between   the   States,  v,  Maryland,  12  Wall.  (U.  S.)  418. 
and  therefore  inadmissible.  State  Freight        6.  Cooley  on  Taxation  (2d  Ed.),  100. 
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prohibition  against  legislation  impairing  the  obligation  of  contracts 
is  also  a  lioiitation  upon  the  taxing  power  of  the  States.^  Finally, 
it  is  always  an  implied  limitation  that  taxation  can  onty  be  laid 
for  a  public  purpose.* 

\%  Lawt  Impairmg  the  Obligation  of  ContraetSi — The  constitution 
of  the  United  States  prohibits  the  several  States  from  passing  any 
law  impairing  the  obligation  of  contracts.^  If  a  State  adopts  a 
new  constitution,  and  any  of  its  provisions  are  found  to  impair  the 
validity  of  existing  contracts,  such  provisions  will  be  as  much 
within  the  prohibition  as  would  a  simple  act  of  the  legislature.^ 
But  there  is  nothing  in  the  constitution  which  forbids  Congress  to 
pass  laws  impairing  the  obligation  of  contracts.^  Nor  does  the 
prohibition  apply  to  any  laws  which  have  a  prospective  operation 
only.* 

{a\  Contracts  of  the  State  with  Corporations, — The  charter  of 
a  private  corporation  is  a  contract,  within  the  meaning  of  the  j:on- 
stitution  of  the  United  States,  between  the  State  granting  the 
charter  and  the  corporation  created  by  it,  and  any  constitutional 
provision  or  act  of  the  legislature  that  impairs  it,  whether  by  en- 
laiging  the  power  of  the  State  over  the  body  corporate,  or  by 
abridging  its  franchises,  or  otherwise  altering  it  in  a  material 
point,  is  repugnant  to  the  constitution  and  void.^      But  if  the 

1.  Murray  v.  Charleston,  96  U.  S.  432;  An  ordinance  passed  by  a  municipal 

Hartman  v.  Greenhow,  102   U.  S.  672.  corporation  is  void  if  it  impairs  the  ob- 

See,  fff/m,  §  12  et  seq,  ligation  of  existing  contracts.     Heston- 

S.  Loan    Association    v.   Topeka,   20  ville  R.  v.  Philadelphia,  89  Pa.  St.  210. 

Wall.  (U.S.) 655.  See,  in  general, Cooley  But  an  act  in  force  before  the  adop- 

on  Taxation  (2d  Ed.),  103  //  seq.  tion  of   the  Federal  constitution  cannot 

9.  Const.  U.  S.  art  i,  ^  10.    On   the  be  regarded  as  within  the  prohibition, 

general   subject  of  laws  impairing   the  O wings  v.  Speed,  5  Wheat.  (U.  S.)  420. 

obligation   of   contracts,  see  Black    on  See  League  v.  De  Young,  11  How.  (U. 

Constitutional    Prohibitions,    gg   1-170;  S.)  185;   Herman   t/.   Phalen,  14   How. 

2  Story  on  the  Const.   g§   1374-1399;  (U.  S.).79. 

Cooley  Const.  Lim.  273-294;    Wade  on  6.  Evans  v,  Eaton,   i  Pet.  C.  C.  322, 

Retroactive  Laws.  327.     See  Hopkins  v,  Jones,  22  Ind.  310. 

\.  Dodge  V.  Woolsey.  18  How.  (U.  S.)  B.  Ogden  v,  Saunders,  12  Wheat.  (U. 

331;  Railroad  Co.  v,  McClure,  10  Wall.  S.)  213;    People's     Savings    Bank     v. 

(U.  S.)  511;  White  V.  Hart,  13  Wall.  (U.  Tripp,  13  R.  1.  621;  Churchman  v,  Mar- 

S.)  646;  Gunn  v.  Barry,  15  Wall.  (U.  S.)  tin,  54  Ind.  380.    See  Wartman  v,  Phil- 

610;  Clay   Co.  V.   Savings  Society,  104  adelphta.  33  Pa.  St.  202. 

U.  S.  579;  New  Orleans  Gas  Light  Ct>.  7.  Fletcher  v.  Peck,  6  Cranch  (U.  S.), 

V.  Louisiana  Light  and  Heat  Co..   115  133;   Dartmouth  College  v.  Woodward, 

U.    S.   650,   972;     New  Orleans   Water  4  Wheat.  (U.  S.)  518;  Green  v.  Biddle, 

Works  V.  Rivers,  115  U.  S.  674;  Fisk  v,  8  Wheat.  (U.  S.)  i;  Providence  Bank  v. 

Police  Jury,  116  U.  S.  131;  Lehigh  VaU  Billings,  4  Pet.   (U.   S.)   514;   Planters' 

ley  R.  V,  McFarlan,  31  N.  J.  Eq.   706;  Bank  v.   Sharp.   6   How.   (U.   S.)  301; 

Grigsby  V,  Peak,  57  Tex.   142;  Delmas  Trustees   v,    Indiana,    14  How.  (U.  S.) 

V.  Insurance  Cp.,  14  Wall.  (U.  S.)  661.  268;  PiqAa  Bank  v.  Knoop,  16  How.  (U. 

And  the  fact  that  the  new  constitution  S.)  369;  Bridge  Proprietors  v.  Hoboken. 

was   sanctioned  by  Congress  does  not  i  Wall.  (U.  S.)  116;  Hawthorne  v.  Ca- 

affect  the  question.     Gunn  v,  Barry,  15  lef,  2  Wall.  (U.  S.)  10;  The  Binghamton 

Wall.  (U.  S.)  610.  Bridge,   3   Wall.   (U.  S.)   51;   Miller  v. 

Nor  is  it  permitted  to  impair  the  obli-  State,  15   Wall.   (U.  S.)  478:   Delaware 

gallon  of  contracts  by  an  amendment  to  Railroad    Tax,    18    Wall.    (U.   S.)  206; 

the  State  constitution.     State  v.  Young,  Greenwood  v.  Freight  Co.,    T05    U.  S. 

29  Minn.  474.  13;  New  Orleans  Gas  Light  Co.  v.  Louis- 
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State  has  reserved  the  right  to  repeal,  alter,  or  amend  the  charter 
of  the  corporation,  the  exercise  of  this  power  does  not  impair  the 

iana  Light  and  Heat  Co.,  ii5,U.  S.  650;  themselves,  as  also  any  contract  ezisl- 
New  Orleans  Water  Works  v.   Rivers,  ing  between   the  corporation  and  any 
1 15  U.  S.  674;  Lincoln  Bank  v.  Richard-  third  party.    None  of  these  may  be  im- 
son,  I  Me.  79;  Yarmouth  v.  North  Yar-  paired  by  the  legislature.     See  a  llo> 
mouth,  34  Me.  411;  Coffin  v.   Rich,  45  rawetz  on  Corp.  %  1047;  Black  on  Const 
Me.  507;  State  v.  Noyes,  47  Me.   189,  Prohibitions,  §  15. 
205;  Backus  V.  Lebanon,  11  N.  H,  19;  Corporate   Powort. — A  corporation  is 
Grammar  School  v,  Burt,  11  Vt.  632;  protected  by  the  constitution  in  the  use 
Wales  V.  Stetson,  2  Mass.  146;  King  v.  and  enjoyment  of  all  such  righu  and 
Bank,  15  Mass.  447;   Nichols  v.  Bert-  powers  as  are  specifically  granted  by  its 
ram,  3  Pick.  (Mass.)  342;  Central  Bridge  charter,  and  any  legislation  which  takes 
V.  Lowell,  15  Gray  (Mass.).  106;  Bright-  away  those  rights  or  curtails  those  pow- 
on  V.   Wilkinson,  2  Allen  (Mass.),  27:  ers  is  invalid.     Planters'  Bank  v.  Sharp, 
Washington  Bridge    Co.    v.    State,   18  6  How.  (U.  S.)  301;  Commonwealths. 
Conn.  53;  Lothrop  v.  Stedman,  42  Conn.  Erie  Trans.  Co.,  107  Pa.  Sl  112;  Penn- 
583;  People  V.  Manhattan  Co.,  9  Wend,  sylvania  R.  v.  B.  &  O.  R.,  60  Md.  263. 
(N.  Y.)  351;  Brown  v.  Hummel,  6  Pa.  The  same  is  true  of  die  rights  and 
St.  86;  Commonwealth  v.  Cullen,  13  Pa.  powers  incidental  to  the  company's  bnsi- 
Sl  133;  Iron  City  Bank  v.  Pittsburgh,  ness,  and  proper  and  necessary  to  carry 
37  Pa.  St.  340;  Cfhincleclaroouche  Lum-  into  effect  the   powers  granted  by  the 
ber  Co.  v.  Commonwealth,  100  Pa.  St.  charter.     Planters*    Bank    v.    Sharp,  6 
438;  Zabriskie  v.  Railroad,  18  N.  J.  £q.  How.  (U.  S.)  301;  Bank  of  the  Republic 
178;  Lehigh  Valley  R.  v.  McFarlan,  31  v.  Hamilton,  21  III.  53;  Payne  v.  Bald- 
N.  J.   £q.   706;    Bailey  v.  Railroad,  4  win,  3  Sm.  &  Mar.  (Miss.)  66z.    See  The 
Harr.  (Del.)  389;  Canal  Co.  v.  Railroad  Binghamton  Bridge,  3  Wall.  (U.  S.)  51. 
Co.,  4  Gill  &  J.  (Md.)  i;  Norris  v.  Trus-  A  statute    arbitrarily  dissolving  the 
tees,   7  Gill   &  J.   (Md.)  7;  Regents  v,  corporation  would  be  illegal  for  this  rea- 
Williams,  9  Gill  &  J.  (Md.)  365;  Bank  son.     Black  on   Const.  Prohibitions,  § 
of  the  Dominion  v.  McVeigh,  20  Gratt.  18;  2  Morawetz  on  Corp.  §  Z048.     See 
(Va.)  457;   Mills  V,  Williams,  11   Ired.  Michigan    State    Bank    f/.    Hastings,  i 
(N.  Car.)  558;  Blank  of  State  v.  Bank  of  Dougl.  (Mich.)  225. 
Cape  Fear,  13  Ired.   (N.  Car.)  75;  At-  Porfeitnre  of  Ohartar.— An  act  making 
torney  General  v.  Bank  of  Charlotte,  4  that   a   cause  of   forfeiture  of   charters 
Jones  Eq.  (N.  Car.)  287;  State  v.  Hey-  which  was  not  previously  so,  is  invalid 
wood.  3  Rich.  (S.  Car.)  389;   Young  v,  as    applied     to   existing   corporations. 
Harrison,  6  Ga.  130:  State  v.  Tombeck-  State    v.    Tombeckbee   Bank,   2   Stew, 
bee  Bank,  2  Stew.  (Ala.)  30;  Commer-  (Ala.)  30;  Aurora  Turnpike  Co.  v.  Holt- 
cial  Bank  v.  State,  6  Sm.  &  Mar.  (Miss.)  house,  7  Ind.  59;  People  v,  Jackson,  etc, 
599;   New  Orleans,  etc.,   R.  t/.  Harris,  Co.,  9  Mich.  285. 
27  Miss.  517;  Maysville  Turnpike  Co.  v.  But  this  does  not  prevent  the  legisia^ 
How.  14  B.  Mon.  (Ky.)  426;  Louisville  ture  from   altering  the   remedy  for  eo- 
t/.   University,  15   B.    Mon.   (Ky.)  642;  forcing  a  forfeiture   against  a  corpora- 
Edwards  V,  Jagers,  19  Ind.  407;  Bruce  v,  tion,  for  any  cause  of  forfeiture  ezistifig 
Schuyler,  4  Gilm.  (111.)  221;  Bruffett  v.  at  the  time  of  granting  the  charter.    Au* 
Railroad,  25   111.   353;  Miners'  Bank  v.  rora  Turnpike  Co.  v,  Holthouse,  7  Ind, 
United  States,    z    Greene  (Iowa),    553;  59.    And  see  Mobile  &  Ohio  R.  v.  State. 
Gorman  v.  Railroad,  26  Mo.  441 ;  Michi-  29  Ala.  573. 

gan  State   Bank   v.  Hastings,  i  Dougl.  CorporatoElootioiii.— When  the  charter 

(Mich.)  225;   People  v.  Jackson  Plank  of  a  corporation  prescribes  the  method 

Road,  9  Mich.  285;   Flint   Plank  Road  of  conducting  elections  of  officers  and 

Co.  V.  Woodhull,  25  Mich.  99;  McRob-  directors,  and   regulates  the  manner  ia 

erts  tr.  Washburne,  10  Minn.  23.     Com-  which  the  stockholder  may  use  his  votes, 

pare  Mechanics'  Bank  v,  Debolt,  I  Ohio  or  when   the  same   is  established  by  a 

St.  591;  Toledo  Bank  v.  Bond,  I  Ohio  general  law  in  force  at  the  organizatioo 

St.  622.     But  see  Morgan  v.  Auditor,  5  of   the   company,  the    rule    cannot  be 

Ohio  St.  444;  Ross   Bank  v,  Lewis,  5  changed  by  an  act  of  the  legislature  with- 

Ohio  St.  447.  out   the   consent   of    the   corporation. 

Throe  0<mtraets  InvolTOd. — Besides  the  Hays  v.  Commonwealth,  82  Pa.  Sl  518; 

contract  of  the  State  with  the  corpora-  Sheriff  v,  Loundes,  16  Md.  357;  State  o. 

tion,  there  is  to  be  considered  the  coo*  Greer,  78  Mo.  188. 

tract  subsisting  between  the  shareholders  Qrant  when  Beroeablo. — A  giant  of  a 

742 


OUIgattaaof  CONSTITUTIONAL  LAW.  OinlnM, 
obligation  of  the  contract.^    And  the  legislature  may  authorize 

mere  license  or  gratuity  to  an  incorpo-  guards,  under  penalty  of  damages  for 
rated  company,  which  imposes  no  new  loss  occasioned  by  neglect.  Gorman  t^. 
duty  or  additional  burden  upon  it,  and  is  Railroad,  26  Mo.  441;  Thorpe  v.  Rail- 
without  consideration,  is  revocable  at  road,  27  Vt.  140;  Norris  v.  Railroad, 
the  will  of  the  legislature.  Philadelphia  39  Me.  273;  Madison,  etc.,  R.  v.  White- 
Passenger  Co.'s  Appeal,  102  Pa.  St.  123.  neck,  8  Ind.  217;  Kansas  Pacific  R.  v. 
See  Derby  Turnpike  Co.  v,  Parln,  10  Mower,  16  Kans.  573;  Penna.  R.  v.  Rib- 
Conn.  522;  Gregory  v,  Shelby  College,  let,  66  Pa.  St.  164;  New  Albany,  etc., 
2  Met.  (Ky.)  589;  Sute  v.  Morris,  77  R.  v.  Tilton,  12  Ind.  3;  Cooley  Const. 
N.  Car.  513.  Lim.  579. 

So  long  as  the  contract  remains  ex-  And  to  require  locomotives  to  whistle 

ccutory,  it  may  be  revoked  by  the  legis-  or  ring.     Galena,  etc.,  R.   v.   Appleby, 

lature,  if  not  founded  on  an  executed  28  111.  283. 

consideration.      Triistees    v.   Rider,    13  And    to    regulate    crossings.      Pitts- 
Conn.    87;    Chincleclamouche  Lumber  burgh«  etc.,  R.  v.  Southwest  R.,  77  Pa. 
Co.  V,  Commonwealth,  100  Pa.  St.  438;  St.  173. 
Slack  V.  Railroad.  13  B.  Mon.  (Ky.)  i.  Psrsonal  UabUity  of  Btoekhoiaen.— The 

Corponitloni  Sulijtet  to  Oonoral  Laipv.  legislature  may  constitutionally  pass  a 

— Corporations,   like    natural    persons,  law  imposing  a    personal    liability  on 

are  subject  to  the  operation  of  the  gen-  stockholders  of  existing  corporations  for 

eral  laws  of  the  land.    And  their  consti-  debts  contracted  by  the  company  after 

tutional  immunity  from  legislative  -in-  the  law  takes  effect.     Coffin   v.  Rich,  45 

terference  cannot  be  carried  so  far  as  to  Me.  507;  Shufeidt  v.  Carver,  8  III.  App. 

exempt  them  from  the  proper  and  rea-  545;  Fogg  v.  Sidwell,  8  111.  App.  551; 

"sonable  control  of  the  State  in  cases  Child  v.  Coffin,  17  Mass.  64;  Gray  v, 

where  their  privileges  have  been  per-  Coffin,  9  Cush.  (Mass.)  200;  Stanley  v. 

verted  or  abused,  or  the  rights  of  third  Stanley,  96  Me.  196;  Hathom  v.  Calef, 

persons  are  in  danger  of  being  compro-  53  Me.  471. 

mised  through  their  actions.  Black  on  Or  taking  away  this  liability  where  it 
Const.  Prohibitions,  g  23;  Chicago  Life  already  exists.  Coffin  t/.  Rich,45Me.  507. 
Ins.  Co.  V,  Needles,  1x3  U.  S.  574:  Bomodios  against  OorporatioBi.  —  In 
Bank  of  the  Republic  v.  Hamilton,  21  furtherance  of  the  due  administration  of 
IlL  53;  Rodemacher  v,  Railro^,  41  justice,  the  legislature  has  power  to 
Iowa,  301;  2  Morawetz  on  Corp.  g  1061.  enact  laws  changing,  modifying,  repeal- 
Ample  power  resides  in  the  legislature  ing,  or  adding  to  the  remedies  against 
to  regtlate  and  control  a  corporation  In  existing  corporations  for  the  enforce- 
the  use  of  its  franchises  and  powers  ment  of  rights  against  them  or  the  re- 
whenever  their  exercise  trenches  upon  dress  of  wrongs  attributable  to  them, 
the  public  health,  morals,  or  safety.  Black  on  Const.  Prohibitions,  §  28.  See 
New  Orleans  Gas  Light  Co.  v.  Louisi-  Gowen  v.  Railroad,  44  Me.  140;  Reap- 
ana  Light  and  Heat  Co.,  X15  U.  S.  650,  ers'  Bank  v,  Willard,  24  111.  433;  Port- 
672;  Gorman  tr.  Railroad,  26  Mo.  450.  land,   etc.,    R.  v.  Grand  Trunk  R..  46 

The  legislature  has  power  to  reason-  Me.  69;  Ex  parte  Northeast  R.,  37  Ala. 

ably  limit  and  regulate  the  tariff  of  tolls  679;  Sanders  v.  Ins.  Co.,  44  N.  H.  238; 

and  charges  to  be  exacted  by  public  car-  Louisville  Co.  v.  Ballard,  2  Met.  (Ky.) 

riers  for   hire  for  transportation  within  165;  Union  Canal  Co.  v,  Gilfillin,  93  Pa. 

the  State.    Stone  v.  Farmers'  L.  &  T.  St.  95;  Grannahan  v.  Railroad,  30  Mo. 

Co.,    116  U.  S.  307:    Stone  v.    Illinois  546;    Branin   v.    Railroad,   31   Vt.   214; 

Cent.   R.,  116  U.   S.  347;  Beekman  v,  Peters  v.  Railroad,  23  Mo.   107;  Sbuth- 

Railroad,  3  Paige  (N.  Y.),  45,  75,  western  R.  v.  Paulk,  24  Ga,  356. 

But  not  to   render  it  illegal  for  the  A  statute  which  continues  the  life  of  a 

corporation  to  exact  any  toll,  or  to  lay  business  corporation  for  a  limited  period 

any  charge  upon   a  designated  class  of  after  the  expiration  of  its  charter,  for  the 

persons  or  property.     Pingry  v.  Wash-  purpose  of    winding  up    its  affairs,   is 

burn,  I    Aik.  (Vt.)  264:    Attorney-Gen-  valid  and  constitutional.     Foster  v.  Es- 

eral  v.  Turnpike  Co..  55   Pa.   St.   466;  sex  Bank.  16  Mass.  245;  2  Morawetx  on 

Powell  V,  Sammons,  31  Ala.  552.  Corp.  g  1076. 

Nor  to  reduce  the  tolls  below  a  reason-  It  is  no  infringemlent  of  the  constitu- 

able  limit.     Stone  v.  Farmers'  L.  &  T.  tional  rights  of  a  corporation  to  levy  a 

Co.,  116  U.  S.  307.  tax  on  its  capital  stock  or  other  property. 

Tlie  legislature  has  power  to  require  Portland  Bank  t/.  Apdiorp,  la  Mass.  25a; 

all  existing  railroad  corporations  to  fence  Coffin  v.  Rich,  45  Me.  507. 

their    tracks   and    to    maintain    cattle-  1.  Perrin  v.  Oliver,  i  Minn,  aoa;  A»> 
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the  corporation  to  alter  its  original  enterprise  or  exercise  new 

franchises  or  powers,  and  such  a  change  in  its  charter,  though 
affecting  its  most  essential  features,  if  accepted  by  the  corporation, 
will  impair  no  contract^ 

huelot  R.  V.  Elliott,  58  N.  H.  451;  Griffin  tingency  has  occurred    belongs  to  the 

V,  Ins.  Co.,  3  Bush  (Ky.).  593;  Miners'  legislature,  not  to  the  courts.    Erie,  etc., 

Bank  v.  United  States,  i  Morris  (Iowa),  R.  v,  Casey,  26  Pa.  St.  287,  302;  Min- 

482;  Commonwealth  v.  Fayette  Co.  R.,  ers'  Bank    v.  United   States,  i    Greene 

55  Pa.  St.  452.  (Iowa),    553;    Lothrop    v.  Stedmaa,  42 

This   power  may  be  reserved   in  the  Conn.   583;  McLaren  v,  Pennington,  i 

Sute    constitution.       Delaware    R.    v.  Paige  (N.  Y.),  102;  Crease  t/.  Babcock, 

Tharp,  5  Harr.  (Del.)  454.  23    Pick.    (Mass.)    334,   344.      Ompan 

.  Or  if  several  charters  are  granted  in  Flint  Plank  Road  Co.  v,  Woodhull,  2$ 

one  act,  it  is  enough  if  the  power  of  re-  Mieh.  09;  State  v,  Noyes,  47  Me.  189; 

peal  be  reserved  in  any  part  of  the  same  Canal  Co.- v.  Railroad  Co.,  4  Gill  &  J. 

act,  provided  the  language  of  the  clause  (Md.)  122;  Regents  v,  Williams,  9  Gill 

is  sufficiently  comprehensive  to  include  &  J.  (Md.)  365. 

the  whole  act.  Ferguson  v.  Bank,  3  1.  Pennsylvania  College  Cases.  13 
Sneed  (Tenn.),  609.  Wall.  (U.  S.)  190;  Ehrenzcller  v.  Union 
Or  the  power  may  be  reserved  by  a  Canal  Co.,  i  Rawle(Pa.),  iSi;  Attorney- 
general  law  applicable  to  all  corpora-  General  v.  Clergy  Society,  10  Rich.  (S. 
tions.  Miller  v.  State,  15  Wall.  (U.  S.)  Car.)  604;  Zabriskie  v.  Railroad,  18  N. 
478;  State  V,  CommV  of  Railroad  Tax-  J.  Eq.  178;  2  Morawetz  on  Corp.  §  1083. 
ation,  37  N.  J.  L.  228;  State  v.  Person,  And  the  assent  of  the  corporation  10 
32  N.  J.  L.  134.  the  proposed  alteration  of  its  charter 
The  power  of  the  legislature  to  alter  a  may  be  inferred  from  such  acts  or  omis> 
charter,  when  the  power  to  do  so  is  e»  sions  as  would  raise  a  similar  presuop- 
pressly  reserved  to  the  State,  may  be  ex-  tion  in  the  case  of  natural  persons, 
ercised  in  all  cases,  to  any  extent,  to  United  States  v.  Dandridge,  Z2  Wheat, 
carry  out  the  orljginal  purposes,  of  the  (U.  S.)  64:  Bangor,  etc.,  R.  v.  Smith. 
incorporation,  and  to  secure  the  due  ad-  47  Me.  34;  Commonwealth  v,  Cullen,  13 
ministration  of  justice  in  respect  to  the  Pa.  St.  133;  Vermont  &  Canada  R.  v. 
rights  of  the  creditors  of  the  corpora-  Vermdht  Cent.  R.,  34  Vt.  2;  Palfrey  v. 
tion  and  the  proper  disposition  of  its  Paulding,  7  La.  Ann.  363;  State  r.  Sib- 
assets,  See  Hyatt  v.  McMahon,  -25  ley,  25  Minn.  387;  Covington  v.  Rail- 
Barb.  (N.  Y.)  457;  Worcester  v.  Rail-  road,  ro  Bush  (Ky.),  69. 
road,  109  Mass.  103;  Fitchburg  R.  v.  Power  of  Xajori^  of  Oorporatois  U 
Grand  Junction  R.,  4  Allen  (Mass.),  198;  Aooept  Amendioent. — If  no  power  to 
Spring  Valley  Water  Works  v,  Schottler,  alter  or  amend  the  charter  is  resenred  to 
iioU.  S.  347;  /»  r^  Oliver  Lee  &  Co.'s  the  legislature,  and  if  the  amendment 
Bank,  21  N.  Y.  9;  2  Morawetz  on  Corp.  proposed  is  of  such  a  nature  as  to  work 
g  1095.  a  radical  and  fundamental  change  iir  the 
But  the  reservation  of  this  right  does  structure,  functions,  or  field  of  opera* 
not  authorize  the  legislature  to  force  the  tion  of  the  corporation,  then  the  accept* 
corporation  into  new  enterprises  not  ance  of  the  amendment  by  a  majority  of 
within  the  original  objects  of  its  incor-  the  stockholders  will  have  the  effect  to 
poratton.  Zabriskie  v.  Railroad,  18  N.  bind  only  those  assenting  thereto,  and 
J.  Eq.  178;  Ames  v»  Railroad,  21  Minn,  the  dissenting  minority  will  ^  dis- 
255;  Miller  v.  Railroad,  21  Barb.  (N.  Y.)  charged  from  their  contract  of  subscrip* 
513.  tion.  Clearwater  v,  Meredith,  i  Wall. 
Where  two  irrepealable  charters  are  (U.  S.)  25,  40;  Railway  Co.  v,  Allerton, 
consolidated,  a  new  company  is  thereby  18  Wall.  (U.  S.)  233;  Printing  Houses, 
formed,  which  becomes  subject  to  any  Trustees,  104  U.  S.  711;  Mowrey  v. 
power  of  amendment  existing  in  the  Railroad,  4  Biss.  (U.  S.  Cir.)  86;  Ashton 
legislature  at  the  date  of  the  consolida-  v.  Burbank,  2  Dill.  (U.  S.  Cir.)  435; 
tion.  Atlantic  &  Gulf  R.  v,  Georgia,  Old  Town  R.  v,  Veazie,  39  Me.  571; 
98  U.  S.  359;  Shields  v,  Ohio,  95  U.  S.  Union  Locks  v.  Towne,  i  N.  H.  44! 
319.  Stevens  v.  Railroad,  29  Vt.  546;  Middle- 
Where  the  right  to  repeal  or  amend  a  sex  Turnpike  Co.  v.  Locke,  8  Mass.  267: 
charter  depends  upon  some  contingency,  Troy,  etc.,  R.  v,  Kerr.  17  Barb.  (N.  Y.) 
— some  act  or  omission  of  the  company,  581;  Buffalo  R.  v.  Potter,  18  Barb.  (K. 
— ^the  right  to  judge  whether  that  con-  Y.)  21;  Hartford,  etc.,  R.  t/.  Croswell,  5 
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OUigatUaof                CONSTITUTIONAL  LA  IV.  Contraota. 

The  prohibitory  clause  of  the  Federal  constitution  applies  only 
to  private  rights  and  private  contracts ;  and  the  charters  of  such 
bodies  as  are  essentially  public  in  their  nature  and  purposes  are 
not  contracts,  nor  protected  from  legislative  interference.^ 

Hill  (N.  Y.),  383;  Indiana  Turnpike  Co.  332;  Peoria  v,  Preston,  35^  Iowa,  115; 
V.  Phillipps,  2  Pen.  &  W.  (Pa.)  184;  joy  v.  Railroad,  11  Mich.  155. 
Brown  9.  Fairmount  Min.  Co.,  10  Phila.  An  aiAendment  to  the  charter  of  a 
(Pa.)  32;  Lanman  v.  Railroad,  30  Pa.  railroad  company,  whereby  the  general 
St.  42;  Turnpike  Co.  v,  Arndt.  31  Pa.  course  or  direction  of  the  roadway,  or 
St.  317;  Kean  v.  Johnson,  9  N.  J.  £q.  its  terminus,  is  sought  to  be  altered,  is 
407;  Biack  V.  Delaware  Canal  Co.,  24  radical  and  fundamental,  and  releases 
N.  J.  Eq.  455,  466;  Charlotte  Bank  v.  (Assenting  subscribers.  Middlesex  Turn- 
Charlotte,  85  N.  Car.  433;  Thompson  v.  pike  Co.  v,  Locke,  8  Mass.  267;  Plank 
Guion,  5  Jones  Eq.  (N.  Car.)  113;  Win-  Road  Co.  r.  Arndt,  31  Pa.  St.  317; 
ter  V.  Railroad,  ii  Ga.  438;  Waring  v,  Thompson  v.  Guion,  5  Jones  Eq.  (N. 
Mobile,  24  Ala.  701;  New  Orleans,  etc,  Car.)  113;  Stephens  v.  Railroad,  29  Vt. 
R.  V,  Harris.  27  Miss.  517:  Hester  v,  545;  Hester  v.  Railroad,  32  Miss.  380; 
Railroad,  32  Miss.  380;  State  v.  Accom«  Champion  v»  Railroad,  35  Miss.  69a; 
modation  Bank,  26  La.  Ann.  288:  Fry  Winter  v.  Railroad,  11  Ga.  45;  Buffalo 
V.  Railroad,  2  Met.  (Ky.)  314;  Witter  v.  R.  v.  Potter,  18  Barb.  (N.  Y.)  21;  Mari- 
Railroad,  20  Ark.  488;  Marietta,  etc.,  R.  etta,  etc.,  R.  v,  Elliott,  10  Ohio  St.  57. 
V.  Elliott,  10  Ohio  St.  57;  McCray  v.  But  not  an  extension  of  the  time  for 
Railroad,  9  Ind.  358;  Booe  v.  Railroad,  completing  the  road.  Agricultural  R.  v. 
10  Ind.  93;  Shelbyville  Turnpike  Co.  v,  Winchester,  13  Allen  (Mass.),  33. 
Barnes,  42  Ind.  498;  Tuttle  v.  Michigan  Consolidation  with  another  company 
Air  Line,  35  Mich.  247;  Kenosha,  etc.,  is  a  radical  and  fundamental  change. 
R.  V.  Marsh,  17  Wis.  13.  Clearwater  ».  Meredith,  i  Wall.  (U.  S.) 
But  those  changes  in  the  charter  25;  Prarcc  v.  Railroad.  21  How.  (U.  S.) 
which  are  not  calculated  to  exert  any  441;  Mowrey  v.  Railroad,  4  Biss.  (U.  S. 
material  influence  upon  the  contract  Cir.)  83;  Knoxville  v.  Railroad.  22  Fed. 
subsisting  between  the  shareholders;  Repr.  758;  Tuttle  7\  Michigan  Air  Line, 
which,  without  directly  extending  or  35  Mich.  247;  New  Jersey.  etc.,,R.  v. 
abridging  the  powers  of  the  corporation.  Strait,  35  N.  J.  L.  322:  McCray  v.  Rail- 
yet  invest  it  with  additional  privileges,  road.  9  Ind.  358;  Lanman  v.  Railroad, 
immunities,  and  opportunities  in  the  ex-  30  Pa.  St.  42. 

ercise  of  its  corporate  functions;  which  But  a  dissenting  stockholder  may,  by 

are  useful  to  the  public  and  beneficial  to  his  conduct,  estop  himself  to  object  to 

the  company  and  in  furtherance  of  the  the  amendment.     Bedford  R.  r.  Bowser, 

understanding  of  the  subscribers  as  to  48  Pa.  St.  29;  Houston  v.  Jefferson  Col- 

the  object  to  be  effected;  and  which,  in  lege,  63  Pa.  St.  428;  Danbury,  etc.,  R. 

brief,  are  not  radical  and  fundamental,  v.  Wilson,  22  Conn.  435;  Hay  worth  v, 

— these  may  be  accepted  by  a  majority  Railroad,  13  Ind.  348;  Gifford    v.  Rail- 

of  the  corporators  with  the  effect  to  bind  road,    10  N.    T.    Eq.  176;  Zabriskie  v, 

all  the   stockholders  whether  assenting  Railroad,  18  N.  J.  Eq.  178. 

or  not.     Bank  v,  Richardson,  i  Me.  79;  1.  Black  on  Const.  Prohibitions,   g§ 

Bncksport  R.  v.  Buck,  68  Me.  8x;  Fall  44-50;  3  Parsons  on  Contr.  ^529;  Rader 

River  Iron  Works  v.  Railroad,  5  Allen  v.  Road  Distr.,  36  N.  J.  L.  273;  Berlin  v, 

(Mass.),   221;    Agricultural   R.    t^.  Win-  Gorham.  34  N.  H.  266;  Marietta  v.  Fear- 

Chester,    13  Allen  (Mass.),   29;   Pough-  ing,  4  Ohio,  427;  Trustees  v.  Tatman, 

keepsie  Plank   Road   Co.  v,  GriflSn,  24  13    111.    27;     Louisville    v.    University, 

N.  Y.   150;   Irvine  w.  Turnpike  Co.,  2  15  B.  Mon.  (Ky.)  642;   Cooley  Const. 

Pen.  &  W.  (Pa.)  466;    Clark  v,  Monon-  Lim.  192. 

gahela    Nav.   Co.,  to  Watts  (Pa.),  364;  As  regards  municipalities,  it  has  always 

Everbart  v.  Railroad.   28  Pa.  St.   339;  been  held  that  the  law  of  the  State  creat- 

Taggart  v.   Railroad,  24  Md.   564;  Wil-  ing    them    and    conferring   upon    their 

■on  V.  Railroad,  33  Ga.  470;  Waring  v.  officers  a  part  of  the  sovereign  authority 

Mobile,  24  Ala.  701;  State  v.  Accommo-  as  mandatories  of  the  government  is  npt 

dation  Bank.  26  La.  Ann.  288;  Fry  v.  a  contract,  and  consequently  the  legisla- 

Railroad.  2  Met.  (Ky.)  322;   Woodfork  ture  may  amend,  modify,  or  repeal  their 

V,  Bank,  3,  Cold.  (Ten n.)  488;  Greene-  charters  at  its  pleasure.     Brownv.  Hum- 

▼ille,  etc.,  R.  v.*  Johnson,  8  Baxt.  (Tenn.)  mel,  6  Pa.  St.  86;  Moers  v.  Reading,  21 
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OUIgfttioaor  CONSTITUTIONAL  LAW.  OonteMte 

It  is  within  the  power  of  the  legislature,  when  not  forbidden  by 
■  the  oi^anic  law  of  the  State,  to  grant  to  a  corporation  exclusive 
rights  and  privileges  in  the  pursuit  of  its  business,  and  such  a  grant 
constitutes  a  contract  which  no  subsequent  legislature  can  revoke 
or  impair.^  It  is  also  competent  for  the  legislature  to  exempt  the 
property  of  a  corporation,  or  a  part  thereof,  from  all  future  taxa- 
tion, or  from  all  assessment  beyond  a  certain  amount,  or  during  a 
certain  period,  and  such  an  engagement,  if  expresss  and  positive, 
constitutes  an  irrevocable  and  inviolable  contract  under  the  Federal 
constitution.* 

Pa.  St.  i88;  Philadelphia  v.  Fox,  64  Pa.  preclude  the  State  from  granting  similar 
St.  169;  Yarmouth  v.  North  Yarmouth,  franchises  to  any  subsequent  corpora- 
34  Me.  411;  Berlin  v.  Gorham,  34  N.  H.  tion.  Charles  River  Bridge  v.  Warren 
266;  Paterson  v.  Society,  24  N.  J.  L.  Bridge,  11  Pet.  (U.  S.)42o;  Rice  z^.  Rail- 
385;  Bass  V.  Fontleroy,  11  Tex.  698;  road,  i  Black  (U.  S.),  358;  Ruggles  tf. 
Moore  v.  New  Orleans.  32  La.  Ann.  726;  Illinois,  108  U.  S.  536;  De  Lancey  v.  Ins. 
Marietta  v. Fearing,  4  Ohio,  427;  St.  Louis  Co.,  52  N.  H.  581;  Chenango  Bridge  Co. 
V,  Russell,  9  Mo.  507.  v.  Blnghamton  Bridge  Co.,  27  N.  Y.  87, 
But  not  so  as  to  relieve  the  municipal-  92;  Dyer  v,  Tuskaloosa  Bridge,  2  PorL 
ity  from  the  payment  of  its  just  debts  (Ala.)  296:  Collins  v.  Sherman,  31  Miss, 
already  accrued,  nor  change  the  existing  679;  Gaines  v.  Coates,  51  Miss.  335; 
means  for  the  enforcement  and  collection  State  v.  Southern,  etc.,  R.,  24  Tex.  80. 
of  those  debts  in  such  a  manner  as  to  If  the  rights  and  privileges  granted  to 
materially  impair  the  rights  of  the  cred-  a  corporation  are  not  made  exclusive  by 
itors.  Williams'  Appeal.  72  Pa.  St.  214;  the  specific  terms  of  the  grant,  the  legis- 
St.  Louis  V,  Russell,  9  Mo.  507;  Trustees  lature  is  not  debarred  from  conferring 
V,  Aberdeen,  13  Sm.  &  Mar.  (Miss.)  645;  similar  franchises  upon  a  rival  company. 
Smith  V.  Morse,  2  Cal.  524.  Compare  notwithstanding  the  effect  of  the  latter 
Wallace  v,  Sharon,  84  N.  Car.  164.  grant  may  be  to  injure  the  business  and 
1.  West  River  Bridge  v»  Dix,  6  How.  diminish  the  profits  of  the  first  company. 
(U.  S.)  531;  Binghamion  Bridge,  3  Wall.  Washington  .Turnpike  Co.  v.  Maryland, 
(U.  S.)  51;  Bridge  Co.  v.  Hoboken  3  Wall.  (U.  S.)  210;  Charles  River  Bridge 
Land  Co.,  13  N.  J.  Eq.  181;  Piscataqua  v,  WAren  Bridge,  11  Pet.  (U.  S.)  420; 
Bridge  ».  N.  H.  Bridge,  7  N.  H.  35;  Fort  Plain  Bridge  Co.  v.  Smith,  30  N. 
Chenango  Bridge  Co.  v,  Bingham  ton  Y.  44;  Matter  of  Hamilton  Avenue,  14 
Bridge  Co.,  27  N.  Y.  87;  Boston  &  Barb.  (N.  Y.)  405;  Thompson  r.  Rail- 
Lowell  R.  V.  Salem  &  Lowell  R.,  2  road,  3  Sandf.  Ch.  (N.  Y.)  679;  Mohawk 
2  Gray  (Mass.),  i;  State  v.  Noyes,  47  Bridge  Co.  v.  Railroad,  6  Paige  (N.  Y.), 
Me.  189;  New  Orleans  Gas  Light  Co.  v.  554;  Turnpike  Co.  v.  Railroad  Co.,  10 
Louisiana  Light  and  Heat  Co.,  115  U.  -  Gill  &  J.  (Md.)  392;  Tuckahoe  Canal  Co. 
S.  650;  New  Orleans  Water  Works  v,  v.  Tuckahoe  R.,  11  Leigh  (Va.),  42;  s. 
Rivers,  115  U.  S.  674.  c,  36  Am.  Dec.  374;  Shorter  &  Smith,  9 

A  municipality  cannot  ordinarily  grant  Ga.  517. 
monopoly  privileges  to  a  corporation.  2.  New  Jersey  v,  Wilson,  7  Cranch 
Norwich  Gas  Light  Co.  v.  Norwich  City  (U.  S.),  164;  Gordon  v.  Appeal  Tax  Court, 
Gas  Co.,  25  Coqn.  19;  Birmingham  &  3  How.  (U.  S.)  133;  McGee  v,  Mathis,  4 
Pratt  Mines  St.  R.  v,  Birmingham  St.  Wall.  (U.  S.)  143;  Wilmington,  etc.,  R. 
R.,  22  Repr.  (Ala.)  712.  v.  Reid,  13  Wall.  (U.  S.)  264;  Hum- 
Bole  of  Constmotion. — A  grant  is  to  be  phrey  t/.  Pegues,  16  Wall.  (U.  S.)  244; 
construed  strictly  against  the  corporation  Delaware  Railroad  Tax,  18  Wall.  (U.  S.) 
and  in  favor  of  the  State;  nothing  will  206;  Pacific  R.  v.  Maguire,  so  Wall, 
pass  against  the  State  by  implication;  (U.  S.)  36;  Erie  R.  v.  Pennsylvania, 
the  State  will  not  be  presumed  to  have  21  Wall.  (U.  S.)492;  Northwestern  Unt- 
parted  with  any  portion  of  its  sovereign  versity  v.  People,  99  U.  S.  309;  St. 
power;  and  the  privileges  granted  in  an  Anna  s  Asylum  v.  New  Orleans,  105  U. 
act  of  incorporation  will  not  be  deemed  S.  362;  Iron  City  Bank  v,  Pittsburgh,  37 
exclusive,  unless  it  appears  from  the  Pa.  St.  340;  Commonwealth  v.  Pottsville 
charter,  in  terms  too  clear  and  explicit  to  Water  Co.,  94  Pa.  St.  516:  Common- 
be  mistaken,  that  it  was  the  actual  and  wealth  v,  Girard  Bank,  i  Pears.  (Pa.) 
deliberate  intention  of  the  legislature  to  323;  Seymour  v.  Hartford,  21  Conn.  481; 
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OUigftttatf               CONSTITUTIONAL  LAW,  ContnMta. 

The  exercise  by  the  State,  at  any  time,  of  its  police  power 
can  never  be  construed  into  a  violation  of  the  Federal  constitu- 
tion, as  impairing  the  obligation  of  contracts,  notwithstanding  its 
effect  may  be  to  repeal  existing  charters  or  otherwise  invade  the 
terms  of  legis^tive  engagements.^ 

Atwater  v,  Woodbridge,  6  Conn.   223;  ty  from  taxation  conferred  on  a  corpora- 

Osbome    v,    Humphrey,   7    Conn.  335;  ttoo  by  the  legislature  is  not  a  franchise. 

O'Donnell  v.  Bailey,  24  Miss.  386;  Union  It  is  personsd  to  the  corporation,   and 

Bank  v.   State,    9   Yerg.   (Tenn.)   490;  does  not  inhere  in  the  property  so  as  to 

Memphis  ft  Little    Rock  R.  v.  Berry,  pass  by  a  transfer,  of  iL     Chesapeake  & 

41  Ark.  436;  State  V.  Crittenden  County  Ohio  R.  v.  Miller,  1x4  U.  S.  176;  Mor- 

Court,  19  Ark.  360.  gan  v,  Louisiana,  93  U.  S.  217. 

|Uil«  €f  Caistnioli0ii. — It  is  never  to  1.  Stone  v.  Mississippi,  loi  U.  S.  814; 
be  presumed  that  the  legislature  has,  in  Boyd  v.  Alabama,  94  U.  S.  645;  Farm- 
this  respect,  fettered  its  power  in  the  ers  L.  &  T.  Co.  v.  Stone,  20  Fed.  Repr. 
future  except  upon  clear  and  irresistible  270;  Baker  v.  Boston,  12  Pick.  (Mass.) 
evidence  that  the  engagement  was  in  the  184;  Thorpe  v.  Railroad,  27  Vt.  149; 
nature  of  a' private  contract,  as  distin-  Lake  Hill  v.  Cemetery  Co.,  70  111.  191. 
guished  from  a  mere  act  of  general  legis-  Ciniititational  Limits  of  Folios  Power, 
lation,  and  that  such,  in  the  particular  ^-The  public  health  and  the  public 
instance,  was  the  actual  and  deliberate  morals  are  the  two  subjects  embraced 
intention  of  the  State  authorities.  Dela-  within  the  strict  and  constitutional  mean- 
ware  Railroad  Tax,  18  Wall.  (U.  S.)  206;  ing  of  the  term  '*  police  power;"  and  the 
Providence  Bank  v.  Billings,  4  Pet.  (U.  grant  by  the  State  to  an  individual  or  a 
S.)  5x4;  Philadelphia  &  Wilmington  R.  corporation  of  the  privilege  (whether  ex- 
V.  Maryland,  lO  How.  (U.  S.)  376;  elusive  or  not)  of  pursuing  any  species 
Wilmington,  etc.,  R.  v.  Reid,  13.  Wall,  of  business,  the  conduct  of  which  must 
(U.  S.)  264;  Erie  R.  v,  Pennsylvania,  necessarily  be  attended  with  more  or  less 
21  Wall.  (U.  S.)  492;  Union  Passenger  injury  to  one  or  both  of  these  subjects, 
R.  V,  Philadelphia,  xoi  U.  S.  528;  is  not  a  contract;  and  a  subsequent 
Vicksburg,  etc.,  R.  v.  Dennis,  116  U.  statute  revoking  the  grant  or  burdening 
S.  665;  People  V,  Roper,  35  N.  Y.  629;  it  with  restrictions  is  not  invalid.  Black 
State  V.  Newark,  26  N.  J.  L.  519;  Jones  on  Const.  Prohibitions,  gg  62,  63;  Cooley 
Mfg.  Co,  V.  Commonwealth,  69  Pa.  St.  Const.  Lim.  S77;  New  Orleans  Gas  Light 
137.  Co.  V,  Louisiana  Light  and  Heat  Co., 

But  if  the  charter  provides  that  the  cor-  115  U.  S.  650.  See  Beer  Co.  t^.  Massa- 
poration  shall  pay  to  the  State  a  certain  chusetts,  97  U.  S.  32;  Fertilizing  Co.  v. 
percentage  on  its  stock  or  profits,  *'which  Hyde  Park,  97  U.  S.  663;  Stone  v.  Mis- 
shall  be  in  lieu  of  all  taxes'*  to  which  the  sissippi,  loi  U.  S.  8x4;  Butchers'  Union 
company  or  its  stockholders  would  other-  Co.  v.  Crescent  City  Co.,  iii  U.  S.  746; 
wise  be  subject,  this  is  an  express  renun-  Bovd  v.  Alabama,  94  U.  S.  645;  People 
dation  by  the  State  of  the  right  to  im-  v.  Jackson  Plank  Road,  9  Mich.  307. 
pose  further  duties,  and  a  subsequent  act  X^e  police  power  does  not  extend  to 
increasing  the  measure  of  taxation  is  matters  affecting  the  mere  convenience 
unconstitutional,  Farrington  z/.  Tennes-  of  the  public.  Black  on  Const.  Prohibi- 
see,  95  U.  S.  679;  Dodge  v.  Woolsey,  18  tions,  %  64. 

How.  (U.  S.)  331;  Ptqua  Branch  Bank  v.  Prohibitory  liquof  laws  are  constitu- 

Knoop,  16  How.  (U.  S.)  369.  tional,  notwithstanding  their  effect  is  to 

Vooofiity  of  Coiiiidoration. — The  grant  repeal  or  impair  charter  rights  or  annul 

of  a  privilege  against  taxation  must  have  previous  contract  obligations.     Beer  Co. 

been  founded  upon  an  adequate  consid-  t/.  Massachusetts,  97  U.  S.  25;  State  v. 

eration.     If  none  such  exists,  the  exemp-  Paul,  5  R.  I.  185;  State  v.  Keeran,  5  R. 

tion  is  a  mere  spontaneous  concession  on  I.  497;  People  v,  Hawley,  3  Mich.  330; 

the  part  of  the  legislature,  does  not  con-  Reynolds  v.  Ceary.  26  Conn.  179;  Row- 

stitute  a  contract,  and  may  be  revoked  at  land  v.  State,  12  Tex.  App.  4x8;  Santo  v. 

will.     Christ  Church  v,  Philadelphia,  24  State,  2  Iowa.  165;  Metropolitan  Board 

How.  (U.  S.)  300;  Home  of  the  Friend-  of  Excise  v.  Barrie,  34  N.  Y.  657;  Guti- 

less  9.  Rouse,  8  Wall.  (U.  S.)  430;  People  weller  v.  People,  14  111.  142. 

V.  Comm'rs  of    Taxes,   47   N.  Y.  501;  Under  the  police  power  the  legislature 

Washington  University  v.  Rowse,  42  Mo.  may  authorize  the  suppression  of    lot- 

J08.  teries,  notwithstanding  contract  rights. 

BzimyfeioB  not  Tnasftoablo.— Immuni-  Stone  v.  Mississippi,  loi  U.  S.  814.    Or 
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A  franchise  granted  to  an  incorporated  company  is  a  s[>ecies  of 
property,  and  may  be  taken  by  the  State- under  the  power  of  emi- 
nent domain,  subject  to  the  conditions  necessary  for  the  legal 
exercise  of  that  power ;  and  when  adequate  compensation  is  pro- 
vided, the  obligation  of  the  contract  is  not  impaired,  but  recog- 
nized.^ 

{p)  Legislative  Contracts  with  Private  Persons, — ^The  prohibitory 
clause  of  the  Federal  constitution,  protecting  the  obligation  of 
contracts  from  impairment,  applies  equally  to  ^1  classes  of  contrac-  ^ 
tual  engagements,  including  those  to  which  the  State  itself  is  a 
party,  and  whether  the  other  party  be  one  of  its  individual  citizens, 
or  a  corporation,  or  another  State.*  That  a  State  may  make  a 
valid  and  binding  engagement,  in  the  nature  of  a  contract,  with 
one  of  its  own  citizens,  is  well  settled.  Rights  once  vested,  privi- 
leges once  granted  or  sanctioned  by  the  law  of  the  State,  if  within 

the  removal  or  discontinuance  of  slaught-  West  River  Bridge  v.  Dix,  6  How.  (U. 

er-houses.    Butchers' Union  Co.  v.  Cres-  S.)  507;  In  re  Towanda  Bridge,  91  Pi^ 

cent  City  Co.,  11 1   U.  S.  746.     Or  the  St.  216;  Central  Bridge  Co.  v.  Lowell,  4 

discontinuance    of   ancient    cemeteries.  Gray  (Mass.),  474. 

Coates  V.  Mayor  of  New  York,     7  Cow.  The  right  of  the  State  to  open  streets 

(N.  Y.)  585.  in  cities,  for  the  accommodation  of  pub- 

Without  repealing  the  charter,  the  leg-  lie  travel,  in  the  exercise  of  its  power  of 

islature  may,   under  the   police  power,  eminent  domain,  will  not  be  lost  because 

so  direct  the  affairs  of  the  corporation  an  act*of  the  legislature  has  granted  to 

that  the  use  of  its  franchise  and  privi-  a  certain  corporation  perpetual  immuni- 

leges  shall   not  be  detrimental   to    the  ty  against  the  opening  of  streets  through 

health  or  safety  of  the  people.     Black  on  its  cemetery.  /»nf  Twenty-second  Street, 

Const.  Prohibitions,  §  69;  New  Orleans  102  Pa.  St.  108. 

Gas   Light  Co.  v,  Louisiana  Light  and  A  franchise  consisting  of  the  privilege 

Heat  Co.,  115  U.  S.  650, 671.     See  Baker  of  exemption  from  taxation  may  also  be 

V,  Boston,  12  Pick.  (Mass.)  184;  Com-  condemned  under  the  power  of  eminent 

mon wealth  v^  Hamilton  Mfg.  Co.,  120  domain.     3  Parsons  on  Contracts,  *543. 

Mass.  383.  There  is  nothing  in  the  nature  of  the 

1.  West  River  Bridge  v.  Dix,  6  How.  case  to  distinguish  a  grant  of  a  monopo> 
(U.  S.)  507;  Richmond  R.,  v.  Louisa  R.  13  ly  to  a  corporation,  as  respects  its  appro- 
How.  (U.  S.)  71;  New  Orleans  Gas  Light  priation  by  the  State  under  the  power  of 
Co.  V.  Louisiana  Light  and  Heat  Co.,  115  eminent  domain,  frpm  an  ordinary  fran- 
U.  S.  650,  673;  Enfield  Toll  Bridge  Co.v.  chise  not  in  terms  made  exclusive;  except 
Railroad,  17  Conn.  40;  Backus  v.  Leba-  this,  that  the  exclusiveness  of  the  grant 
non,  II  N.  H.  19;  Piscataqua  Bridge  v.  is  simply  one  element  of  value,  to  be 
N.  H.  Bridge,  7  N.  H.  35;  Central  taken  into  account  in  assessing  the  corn- 
Bridge  Co.  V.  Lowell,  4  Gray  (Mass.),  pensation  for  its  resumption.  Black  on 
474;  Boston  Water  Power  Co.  v.  Rail-  Const.  Prohibitions.  §76;  New  Orleans 
road,  23  Pick.  (Mass.)  360;  In  re  Citi-  Gas  Light  Co.  v,  Louisiana  Light  and 
zens'  Passenger  R.,  2  Pitts.  (Pa.)  10;  Heat  Co.,  115  U.  S.  650,  673;  Cooley 
In  re  Towanda  Bridge,  91  Pa.  St.  216;  Const.  Lim.  281. 

In  re  Twenty-second  Street,  102  Pa.  St.  Where  a  radical  change  in  the  charter 

108;  Benson  v.  New  York,  10  Barb.  (N.  is  proposed,  the  dissenting  minority  of 

Y.)  223;  Sharter  v.  Smith,  9  Ga.    517;  stockholders  may  be  worked  out  by  con- 

Cooley  Const.   Lim.  281;  3  Parsons   on  demning  their  stock  under  the  eminent 

Contracts,  *537;   2  Morawitz  on  Corp.  domain     Black  t/.  Delaware  Canal  Co., 

g  1086;    Black  on   Const.    Prohibitions,  24  N.  I.  £q.  455.     See  2  Morawitz  on 

§  72.  Corp.  ^  1089. 

An  exclusive  bridge  franchise  may  be  2.  Green  v.  Biddle,  8  Wheat.  (U.  S.)  1; 

condemned;    or   a    toll- bridge    may  be  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J. 

made    free    to    the   public.     Piscataqua  (Md.)i;  United  States  t/.  Great  Falls  Co.. 

Bridge  v.   N.  H.   Bridge,   7   N.  H.  35;  21  Md.  119, 

748 


OUigatioii of  CONSTITUTIONAL  LAW. 

the  constitutional  limits,  may  be  forfeited,  but  cannot  be  arbi- 
trarily divested  or  withdrawn  by  any  future  legislation.^ 

When  a  State  or  city  puts  into  operation  a  plan  for  the  finding 
of  its  floating  debt,  this  constitutes,  when  accepted,  a  new  con- 
tract with  eadi  individual  creditor,  substantially  beyond  the  further 
control  of  the  legislature,  and  not  to  be  altered  or  impaired  by  any 
subsequent  modification  or  repeal.*  Where  the  charter  of  a  State 
bank  makes  its  paper  receivable  for  all  debts  to  the  State,  this 
provision  cannot  be  repealed  as  to  bills  in  circulation  at  the  time.^ 
An  act  of  the  legislature  forbidding  a  city  to  levy  taxes  to  pay 
judgments  against  it  is  unconstitutional  when,  as  the  law  stands, 
the  effect  of  such  legislation  is  to  deprive  the  creditor  of  the  only 
effectual  means  of  collecting  his  debt.^ 

I.  Woodruff  V.  Slate,  3  Pil^eCArk.),  285;  8.  Woodruff  v.  Trapnall,  10  How.  (U. 

Brooklyn,  etc.,  R.  v.  Railroad,  32  Barb.  S.)  190;  Curran  v,  Arkansas,  15  How.(U. 

(N.  Y.)  358;   Drew  v.  Railroad,  32  P.  F.  S.)  304;    Graniteville  Co.  v.  Roper,  15 

Smith  (Pa.),  46;  Winter  v.  Jones,  10  Ga.  Rich.  (S.  Car.)  138;  Keith  v.  Clark,  97  U. 

190;   Comnsercial  Bank  v.  Chambers,  8  S.  454.     See  Tennessee  v,  Sneed,  96  U. 

Sm.  &  Mar.  (Miss.)  9;  Bruce  v.  Schuyler,  S.  69;  South  Carolina  v.  Gaillard,  loi  U. 

4  Gilm.  (111.)  221;  Stanmire  v,  Taylor.  3  S.  433. 

Jones  (N.  Car.).  207;  Warren  v.  Lyons,  4.  Souter    v.   Madison,    15   Wis.   30; 

22  Iowa,  351;  State  v.  Barker,  4  Kans.  Butz  v,  Muscatine,  8  Wall.  (U.  S.)  575; 

379;  Greorgia  Penitentiary  Co.  z/.  Nelms,  Favrot  v.  East  Baton  Rouge,  34  La.  Ann. 

71  Ga.  301.  491;  Wood  V.  Mayor,  6  Rob.  (N.  Y.)  463; 

A  mere  promise  or  offer  on  the  part  of  Hadfield  v.  Mayor,  6  Rob.  (N.  Y.)  501. 

the  State,  while  it  remains  unaccepted  Compare  Sharp  v.  Contra  Costa  County, 

and  before  any  consideration  has  passed,  34  Cal.  284.    See  New  Orleans  v.  Morris, 

maybe  revoked  and  annulled  without^he  105  U.  S.  600;  New  Orleans  v.  Holmes, 

▼iolation  of  any  constitutional  sanction.  13  La.  Ann.  502;   Louisana  v.  New  Or- 

Durkee  v.  Board-  of  Liquidation,  103  U.  leans,  102  U.  S.  203. 

S.  646;  Brinsfield  v.  Carter,  2  Kelly  (Ga.),  But  this  does  not  apply  to  the  case  of 

143;  Montgomery  v.  Kasson,  16  Cal.  189;  raising  money  by  taxation  to  pay  a  judg- 

People  V.  Auditor,  9  Mich.  327;  Cooley  ment  founded  on  a  tort,  because  a  judg- 

Const.  Lim.  284.  ment  in  tort  is  not  a  contract.     Louisiana 

S.  Peoples.  Woods,  7  Cal.  579:  People  v.  Mayor  of  New  Orleans,  109  U.  S.  285. 
V.  Bond,  10  Cal.  563;  Babcock  v.  Mid-  After  an  appropriation  has  been  made 
dieton,  20  CaL  643;  People  v,  Otis.  90  N.  by  the  legislature  to  meet  the  require- 
Y.  48;  McCracken  v.  Moody,  33  Ark.  81;  ments  of  a  contract  entered  into  by  the 
Dillingham  v.  Hook,  32  Kans.  185;  Gur-  State,  and  after  the  funds  have  been  re- 
nee  V.  Speer,  68  Ga.  711;  Smith  v.  Apple-  ceived  into  the  treasury,  it  cannot  deprive 
ton,  19  Wis.  468;  State  v.  Young,  29  the  party  entitled  thereto  of  the  funds  by 
Minn.  474;  Edwards  v.  Williamson,  70  repealing  the  appropriation.  McCauley 
Ala.  145;  Youngs  v.  Hall,  9  Nev.  212;  v.  Brooks,  16  Cal.  iz;  Dodd  z'.  Miller,  14 
Amy  V.  Shelby  Co.,  114  U.  S.  387;  Mur-  Ind.  433.  Compare  Young  v.  Territory, 
ray  v,  Charleston,  96  U.  S.  432;  Brewer  i  Oreg.  213. 

V.  Otoe,  I  Nebr.  373;  New  Orleans  v.  When  a  municipal  corporation,  having 

City  Hotel,  28  La.  Ann.  423.  general  power  to  levy  taxes  to  pay  its 

▼irgliiia     Coupon    Gmoo. — Antoni    v,  debts,  enters  into  a  contract,  the  legisla- 

Wright,   22  Gratt.  i(Va.)   833;    Wise  v,  ture  cannot  take  away  or  substantially  im- 

Rogers,  24  Gratt.  (Va.)  169;    Clarke  v,  pair  the  right  to  compel  the  corporation, 

Tyler,  30  Gratt.  (Va.)  137;  Hartman  v.  by  mandamus^  to  exert  its  taxing  power. 

Greenhow,  102  U.   S.   672;    Antoni  v,  Rahway  Tax  Assessors  v.  State,  44  N.  J. 

Greenhow,  107  U.  S.  766;  Virginia  Cou-  L.  395. 

pen  Cases,  Z14  U.  S.  270;  Royall  v,  Vir-  Nor  repeal  or  modify  the  taxing  power 
ginia.  116  U.  S.  572;  Harvey  v,  Virginia,  of  the  corporation  to  such  an  extent  as  to 
20  Fed.  Repr.  411.  For  full  discussion  deprive  the  holder  of  the  contract  of  all 
see  Black  on  Const.  Prohibitions,  §  87.  adequate  and  efficacious  remedy.  Louis^ 
See  also  article  by  Prof.  Pomeroy  in  17  iana  v.  Police  Jury,  zii  U.  S.  716;  Good- 
Am.  Law  Rfview,  684.  ale  v,  Fennell,  27  Ohio  St.  426. 
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There  are  certain  cases  in  which  the  State  has  been  allowed  to 
depart  from  the  express  terms  of  its  contracts,  on  the  ground  that 
such  change  is  expedient  for  the  public  economy,  or  necessary  for 
the  due  regulation  of  its  internal  affairs,^  Permission  accorded  to 
sue  the  State  is  not  a  contract,  and  may  be  revoked  at  will.^ 

The  appointment  or  election  of  a  public  officer  does  not  create 
any  contract  between  the  government  and  himself,  within  the 
meaning  of  the  prohibitory  clause,  that  he  shall  continue  the  in- 
cumbept  of  that  office  for  the  period  named,  or  that  his  duties  shall 
remain  the  same,  or  that  the  emoluments  of  the  office  shall  not  be 
changed.^ 

1.  The   legislature  has  constitutional  545;   Brown   v.  Turner,  70  N.  Car.  93; 

power  to  pass  an  act  changing  the  location  Vann  v.  Pipkin,  77  N.  Car.  408. 

of  the  seat  of  justice  of  a  county,  although  Where  a  particular  office  has  been  ere- 

a  contract  for  the  purchase  of  a  particular  ated  by  sutute,  the  legislature  may,  in 

site  had  already  been  made  by  the  com-  their  discretion,  abolish  the  office,  with- 

missioners.    State  v.  Jones,  i  Ired.  (N.  out  regard  to  the  tenure  or  ezpectatioos 

Car.)  414.  of  the  incumbent.     Sute  v.  Hermann,  11 

A  right  of  exemption  from  jury  duty  by  Mo.  App.  43;  Bryan  v.  Cuttell,  15  Iowa, 

five  years'  service  in  certain  fire-compa-  538;  Conner  v.  New  York,  2  Sandf.  (N. 

nies,  chartered  with  that  right,  may  be  re-  Y.)  355. 

pealed  by  the  legislature  even  in  reference  Or  may  pass  an  act  lengthening  or 

to  a  person  who  has  performed  that  ser-  abridging  the  term  of  office.     Territory 

vice.     Dunlap  v.  State,  76  Ala.  460.  v,  Pyle.  i  Oreg.  149;  People  v.  Van  Gas- 

The  legislature  may  take  away  an  im-  kin,  5  West  Coast  Repr.  651. 

munity  given   from   working  the  roads.  Or  increasing  the  burdens  or  daiies  of 

Ex  parte  Thompson,  20  Fla.  887.  the  office  without  enhancing  the  compen- 

Where   the  legislature  had  conferred  sation,  or  diminishing  the  compensation 

power  upon  the  board  of  supervisors  to  without  lessening  the  duties.     Turpen  v. 

publish   the  delinquent   tax  list  of  the  Comm'rs,  7  Ind.    172;    Conner  v.  New 

county,  and  the  board  had  contracted  with  York,   2   Sandf.  (N.  Y.)  355;    Bryan  tr. 

the  publisher  of  a  newspaper  for  such  Cuttell,  15  Iowa,  538. 

publication,  but  before   publication   the  Or  declaring  the  office  vacant  and  ap- 

act  conferring  that  power«upon  the  board  pointing  another  person  to  fill  the  vacao- 

was  repealed,  it  was  held  that  the  repeal-  cy.     People  v,  Banvard,  27  Cal.  470;  At- 

ing  act  was  not  in  violation  of  the  contraa  torney-General  v.   Squires,  14  Cal.  13; 

for  publishing,  and  that  the  publisher  in  People  v.  Haskell,  5  Cal.  357;  Bryan  7. 

entering  into  the  contract  must  be  deemed  Cuttell,  15  Iowa,  538. 

to  have  acted  with  reference  to  the  fact  Or  reducing  the  salary  or  compensation 

that  the  matter  of  publishing  the  list  was  of  a  statutory  officer  after  he  has  en* 

within  the  control  of  the  legislature.    Pott  tered  upon  his  term  of  service.     Com- 

V.  Sheboygan  Co.,  25  Wis.  506.  monweatth  v.  Bacon,  6  S.  &  R.  (Pa.)  321; 

S.  Beers  v.  Arkansas,  20  How.  (U^  S.)  People  v,  Devlin,  33  N.  Y.  269;  Com- 

527.     See    Western  Arkansas   Bank  v,  monwealth  v.  Bailey,  81  Ky.  395;  State 

Sebastian  Co.,  5  Dill.  (U.  S.  Cir.)  414.  v.  Smedes,  26  Miss.  47;  Harvey  v.  Rash 

8.  Butler  V.  Pennsylvania.  10  How.  (U.  Co.,  32  Kans.  159;  Barker  v.  Pittsburgh, 
S.)  402:  Conner  v.  New  York.  5  N.  Y.  4  Pa.  St.  49;  Foster  v.  Jones,  79  Va.  642. 
285;  Benford  v.  Gibson,  15  Ala.  521;  If  the  emoluments  of  the  office  are  de- 
State  v.  Smedes,  26  Miss.  47;  Supervisors  rived  from  fees,  the  legislature  has  an- 
V.  Luck,  9  Va.  Law  Jour.  186;  Farewell  v,  thority  to  abolish  some  of  the  fees  and 
Rockland,  62  Me.  296;  State  v.  Hermann,  reduce  others,  or  do  to  away  with  them 
II  Mo.  App.  43;  People  v,  Banvard,  27  altogether  and  substitute  a  compensation 
Cal.  470;  People  v.  Haskell,  5  Cal,  357;  by  salary.  Conner  t'.  New  York,  2  Sandf. 
Commonwealth   r.  Bailey,  81   Ky.  395;  (N.  Y.)  355. 

Barker  tr.  Pittsburgh,  4  Pa.  St.  49;  Harvey  But  salary  actually  earned  before  the 

tt.  Rush  Co..  32  Kans.  159;    People  ».  change  may  be  recovered.     Fisktr.  Police 

Devlin,  33  N.  Y.  269;  Coffin  v.  State.  7  Jury,  116  U.  S.  131;   Butler  v.  Pennsyl- 

Ind.  157;  Donahue  v.  ^ill  Co.,  100  IlL  vania.  10  How.  (U.  S.)i402. 

94.     Compare  King  v.  Hunter,  65  N.  Car.  Constitutional  OfioM.— When  the  con- 

603;  Cottea  V,  Ellis,  7  Jones  (N.  Car.),  stitution  of  the  State  provides  for  the 
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(£:)  Legislatvqe  Interf^ence  with  Contracts  between  Individuals. 
— The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a 
contract,  and  where  it  is  to  be  performed,  enter  into  and  f6rm  a 
part  of  it  as  if  they  were  expressly  referred  to  or  incorporated  in  its 
terms.^  And  any  statute  is  unconstitutional,  as  impairing  the 
obligation  of  contracts,  which  introduces  a  change  into  the  express 
*  terms  of  the  contract,  its  legal  construction,  its  validity,  its  dis- 
chargCy  or  (within  certain  limits)  the  remedy  for  its  enforcement.* 

election  or  appointment  to  a  particular  time  formerly  allowed,  cannot  constitu* 

office,  or  fixes  the  term  or  salary,  the  tionally  apply  to  a  sale  under  a  mortgage 

legislature  has  no  power  to  change  it  in  executed   before  its  passage.     Bronson 

any  of  these  respects.     Warner  v.  People,  v,  Kinzie,  x  How.  (U.  S.)  311;  Howard 

2  Denio  (N.  Y.),  272;  Howard  v.  State,  ».  Bugbee,  24  How.  (U.  S.)  461;  Cod- 

10  Ind.  99;  Sti^te  V,  Draper,  11  Am.  Law  dington  v,  Bispham,  36  N.  J.  Eq.  574; 

Reg-  552-  Malony  ».  Fortune,  14  Iowa,  417;  Mundy 

But  although  the  legislature  cannot  v.  Monroe,  i  Mann.  (Mich.)  68.  Compare 
abolish,  either  directly  or  virtually,  aeon-  Hey  ward  v.  Judd,  4  Minn.  483;  Berthold 
stitutional  office,  yet  it  is  held  that  when  v.  Holman,  12  Minn.  335;  Berthold  v. 
an  office  is  created  by  the  constitution  Fok,  13  Minn.  501. 
and  defined  as  to  term  and  salary,  the  The  same  is  true  of  laws  extending  the 
people  in  their  sovereign  capacity  may,  by  time  for  redemption  from  tax  sales.  Dike* 
the  adoption  of  a  new  constitution,  ter-  man  v,  Dikeman,  11  Paige  (N.  Y.),  484; 
minate  both,  without  regard  to  the  rights,  Robinson  v.  Howe,  13  Wis.  341. 
interests,  or  expectations  of  the  incum-  An  act  changing  the  legal  rate  of  in- 
bent.  Conner  v.  New  York,  2  Sandf.  terest  cannot  affect  contracts  entered  into 
(N.  Y.)  355;  Coffin  V.  State,  7  Ind.  157.  before  its  passage,  although  they  may 

But  when  the  tenure  and  salary  of  an  become  due  and  payable  after  the  enact- 

officc  are  fixed  by  a  statute,  though  the  ment.     Roberts  v.  Cocke,  28  Gratt.  (Va.) 

officeitself  is  created  by  the  constitution,  207;  Cecil  v.  Deyerle.   28   Gratt.  (Va.) 

it  is  equally  within  the  legislative  control,  775;  My  rick  v.  Battle,  5  Fla.  345.     See 

as  to  such  tenure  and  compensation,  as  in  Conn.  Mut.  Life  Ins.  Co.  t^.  Cushman, 

the  case  of  offices  created  by  sUtute,  ex-  108  U.  S.  51;  Wood  v.  Kennedy,  19  Ind. 

cept  that  the  office  could  not  be  virtually  68. 

abolished  by  a  colorable  reduction  of  the  The  legislature  has  no  power,  by  retro- 
compensation,  or  by  taking  it  away  alto-  spective  statute,  to  dispense  with  the  re- 
gether.  Conner  v.  New  York,  2  Sand,  quirement  of  due  notice  to  drawers  and 
(N.  Y.)  355;  Warner  v.  People,  2  Denio  indorsers  of  notes  and  bills,  or  to  change 
(N.  Y.).  272.                  '  the  time  within  which  notice  must  be 

1.  Van  Hoffman  v.  Quincey,  4  Wall,  given.     2  Daniel  on  Nego.  Instr.  §  970  a, 

535;  2  Story  on  the  Const.  §  1385.  citing  Duerson  v.  Alsop,  27  Gratt.  (Va.) 

9.  Black  on  Const.  Prohibitions,  g  102;  230;  Farmers'  Bank  v.  Gunnell,  26  Gratt. 

2  Story  on  the  Const  g  1385.  (Va.)  144;  Cook  v.  Googins,  126  Mass. 

The  extent  of  the  change  is  inunaterial;  410.    ' 

any  deviation  from  the  terms  of  the  con-  But  a  law  under  which  the  signer  of  a 

tract  impairs  its  obligation.     Green  v,  note  made  in  one  State  ani  payable  gen- 

Biddle,  8  Wheat  (U.  S.)  i,  84;  Winter  v.  erally  to  a  citizen  of  another  State  or  or- 

Jofkes,  10  Ga.  190.  der  ma^  be  charged  as  the  trustee  of  the 

Laws  ohanfiag  Terms  of  Cotttraet. — Any  payee,  is  not  unconstitutional  as  impair- 

provision  in  a  statute  substantially  de-  ing  contracts.      Philbrick  v,   Pbilbrick, 

feating  the  ends  contemplated  by  the  par-  39  N.  H.  468. 

ties  to  a  contract,  as  by  making  necessary  There  is  no  constitutional   provision 

the  performance  of  new  conditions,  not  guarding  the  common-law  right  of  dower; 

required  by  the  law  of  the  contract,  im-  it  is  not  a  part  of  the  marriage  contract, 

pairs  its  obligation.     Robinson  v.  Magee,  but  results  from  the  operation  of  laws 

9  Cal.  81.     See  Nelson  v,  Allen,  i  Yerg.  existing  at  the  time  of    the  husband's 

(Tenn.)  360.  death.     Consequently  a  law  affecting  this 

A  statute  which  authorizes  the  redemp-  subject    may    constitutionally    apply  to 

tion  of  property  sold  upon  foreclosure  of  cases  where  the  marriage  was  contracted 

a  morts^ige,  where  no  right  of  redemp-  before  its  passage,  but  the  death  of  the 

tion  previously  existed,  or  which  extends  husband  occurred  after  it  went  into  oper- 

th«  period  for  redemption  beyond  the  ation.    Melizet's  Appeal,  17  Pa.  St  449; 
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A  State  insolvent  law  discharging  th^  person  and  property  of 

the  debtor,  upon  his  compliance  with  its  requirements,  is  valid  and 
constitutional  when  applied  to  contracts  made  subsequently  to  its 

passage,  within  the  State,  and  wholly  between  citizens  thereof; 
but  it  can  have  no  effect  upon  contracts  entered  into  by  the  debtor 
before  its  passage,  or  with  a  citizen  of  another  State,  or  not  to  be 
performed  within  the  State.* 

Barbour  v,  Barbour,  46  Me.  9;  Lawrence  Wood  v.  Kennedy,  19  Ind.  68;  Danville 

V,  Miller,  i  Sandf.  (N.  Y.)  516;  Magee  v,  v.   Pace,  2$  Gratt.  (Va.)  i;  Pannelee  v. 

Young,  40  Miss.  164.  Lawrence,    48    III.    331;    Woodruff   v. 

Lawi  Affecting   Constrnetion   of   Con-  Scruggs,  27  Ark.  26. 

trmoU. — No  act  of  the  legislature  can  alter  But  the  legislature  cannot  declare  that 

the  nature  and  legal  effect  of  an  existing  certain  facts  shall  be  a  defence  to  actions 

contract,  to  the  prejudice  of  either  party,  brought  on  previously  existing  contracts, 

nor  give  to  such  contract  a  judicial  con-  Cornell  v,    Hichens,  11  Wis.  353;    Mc- 

struction  which  shall  be  binding  on  the  Nealey  v.  Gregory,  13  Fla.  417;  Mc£}- 

parties  orjon  the  courts.     King  v.  Bank,  vain  v.  Mudd.  44  Ala.  48;  Fitzpatrick  v. 

15  Mass.  447;  Weaver  v.  Maillot,  15  La.  Hearne,  44  Ala.  171;  Curry  z/.  Davis.  44 

Ann.  395.  Ala.  282;  Calhoun  v.  Calhoun,  a  S.  Car. 

But  a  law  which  merely  establishes  a  283;  Henderson  v.  Ins.  Co.,  25  La.  Ann. 

rule  of  evidence  with  respect  to  certain  343;  Forcheimer  v.  Holly,  14  Fla.  239. 

past  transactions  cannot  be  said  to  im-  A  law  requiring  previously  executed 

pair  the  obligation  of  contracts.     Her-  conveyances  to  be  recorded,  in  order  to 

bert  V,  Easton,  43  Ala.  547.  be  valid  against  subsequent  purchasers, 

A  law  requiring  a  written  promise  to  does  not  impair  the  obligation  of  con- 
revive  a  debt  barred  by  bankruptcy  may  tracts.  Jackson  v.  Lamphire,  3  Pet.  (U. 
apply  to  past  transactions.  Kingley  v,  S.)  280,  290;  Stafford  v.  Lick,  7  Cal.  479; 
Cousins,  47  Me.  91;  Cooley  Const.  Lim.  Rochereau  v.  Delacroix,  26  La.  Ann. 
293.  584;  Vance  v.  Vance.  32  La.  Ann.  186. 

So  of  a  statute  making  the  protest  of  So  of  a  law  requiring  a  judgment  to  be 

an  inland  promissoty  note  evidence  of  docketed   in  each    county  where    it   is 

the  facts  therein  stated.     Fales  v.  Wads-  sought  to  bind  real  estate  of  the  defend- 

worth,  23  Me.  553.  ant.     Tarpley  v,  Hamer,  9  Sm.  &  Mar. 

So  of  an  act  allowing  the  defence  of  (Miss.)  310. 

want  of  consideration  to  be  pleaded  to  Or  requiring  the  acknowledgment  of 

all  actions  on  sealed  contracts.     Williams  deeds  and  mortgages.  Parrott  v.  Kumpf, 

V.  Haines,  27  Iowa,  251.  102  III.  423. 

Or  a  statute  providing  that  a  creditor  Diseharge  of  Contntett. — Statutes  which 

may  compound  or  compromise  with  a  change  the  rules  relating  to  the  discharge 

joint-contractor  or  co-obligor  without  re>  of  contracts,  the  medium  of  payment,  or 

leasing  the  others,  and  that  the  right  of  the  measure  of  damages,  are  unconstitu- 

contribution  shall  not  be  affected  there-  tional  if  applied  to  contracts  made  before 

by.     Yuille  v,  Wimbish.  77  Va.  308.  their    passage.     Dundas    v.    Bowler,    3 

Lawi  Impairing  Validity  of  ContrmoU.  McLean  (U.  S.  Cir.),  397;  Abercrorobie 
— An  act  dedaring  that  certain  circum-  v.  Baxter,  44  Ga.  36.  See  Swift  v, 
stances  which,  at  the  making  of  the  con-  Fletcher,  6  Minn.  55c. 
tract,  would  have  rendered  its  considera-  But  the  legislature  may,  after  a  con- 
tion  illegal,  and  so  prevented  its  enforce-  tract  is  made,  change  the  laws,  which  de- 
ment by  process  of  law,  shall  no  longer  termine  the  amount  of  costs  recoverable 
constitute  a  defence  to  an  action  upon  it,  in  an  action  upon  it,  or  take  away  all 
is  valid.  Hill  v.  Smith,  i  Morris  (Iowa),  costs.  Rader  v.  Road  District.  36  N.  J. 
70.  L.   273:     Gardenshire    v.   McCombs.  i 

A  statute  which  repeals  existing  usury  Sneed  (Tenn.),  83. 

laws,  and  destroys  defences  to  existing  1.  Sturges  v.  Crowninshield,  4  WheaL 

contracts  on  the  g^round  of  usury,  does  (U.   S.)   122;    McMillan    v.    McNeil,   4 

not  deprive  parties  of  vested  rights  nor  Wheat.  (U.  S.)  209;  Farmers'  &  Mecbao- 

impair  the  obligation  of  contracts.    Ewell  ics*  Bank  v.  Smith,  6  Wheat.  (U.  S. )  131; 

V.  Daggs,  108  U.  S.  143;  Curtis  v.  Leav-  Qgden  v,  Saunders,  12  Wheat.  (U.  S.) 

itt,  15  N.  Y.  9;  Bank  v.  Allen,  28  Conn.  213;  Boyle  r.   Zacharie.  6  Pet  (U.  S.) 

97;  Welch  V.  Wadsworth,  30  Conn.  149;  348;  Frey  v.  Kirk,  4  Gill  &  I.  (Md.)  509; 

Andrews  v,  Russell,  7  Blackf.  (Ind.)  474;  Baldwin  v.  Hale,  i  Wall.  (if.  S.)  233. 
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Marriage  is  not  a  contract  within  the  constitutional  prohibition.^ 
And  the  legislature  may  constitutionally  authorize  divorces  to  be 
granted  by  the  courts,  dissolving  marriages  previously  contracted, 
for  causes  happening  before  the  passage  of  the  act,  and  which,  at 
the  time  of  their  occurrence,  fumishea  no  ground  for  such  a  pro- 
ceeding.* Judgments  cannot  be  considered  as  contracts  within  the 
meaning  of  the  clause.* 

{d)  Remedies  and  Remedial  Process. — The  remedy  provided  by 
law  for  the  enforcement  of  a  contract  is  no  part  of  its  obliga- 
tion, and  whatever  pertains  merely  to  the  remedy  may  be  changed, 
modified,  or  abrogated  by  the  legislature,  in  its  discretion  and  to 
any  extent,  provided  a  substantive  remedy  be  still  left  to  the  cred- 
itor, and  such  changes  may  constitutionally  apply  to  existing  con- 
tracts.*    But  if  the  parties  to  a  contract  include  in  it,  in  express 

State  insolvent  laws  cannot  affect  debts  z/.  Cabell,  i  Met.  (Ky.)  319;  Maguire  v, 

contracted  before  their  passage.     Sturges  Maguire,  7  Dana  (Ky.),  181;  Carson  v. 

V.  Crowninshield,  4  Wheat.  (U.  S.)  122;  Carson,  40  Miss.  349;   Noel   v.    Ewing, 

Ogden  V.  Saunders.  12  Wheat.  (U.  S.)  9  Ind.  37;  Rugh  v.  Ottenheimer,  6  Oreg. 

213;    Farmers  &    Mechanics'    Bank  v.  231:  Starr  v,    Hamilton,    Deady  (U.   S. 

Smith,  6  Wheat.  (U.  S.)  131;  Golden  v,  Cir.).  268;  Ditson  v,  Diison,  4  R.  I.  87; 

Prince,  3  Wash.  (U.  S.  Cir.)  313;  Roose-  Cootey  Const.    Lim.  284;   Black  Const, 

velt  V,    Cebra,   17  Johns.  (N    Y.)  108:  Prohibitions,  §  125;  a  Wharton  on  Contr. 

Smith  V,  Mead,  3  Conn.  253;  Hammett  g  1069;  3  Parsons  on  Contr.*  545 ;  i  Bish- 

V.  Anderson,  3  Conn.  304;  Medbury  v,  op,  Mar.  &  Div.  §  6^7.     Compare  Ponder 

Hopkins,  3  Conn.  472.  v.  Graham,  4  Fla.  23;  Bryson  v,  Bryson, 

They  are  in^^alid  as  against  foreign  44  Mo.  232. 

creditors.     Baldwin  v.  Hale,  i  Wall.  (U.  9.  Carson   v,   Carson,  40  Miss.  349; 

S.)  223;  Cook  V.  Moffatt,  5  How.  (U.  S.)  Maguire  v,  Maguire,  7  Dana  (Ky.).  181; 

29$;  Sloane  v.  Chimiqay,  22  Fed.  Repr.  Berihelemy  v,  Johnson,  3  B.  Mon.(Ky.), 

213;  Donnelly  v.  Corbett,  7  N.  Y.  500;  90;  Jones  v.  Jones,  2  Tenn.  2;  West  v. 

Hicks  r.  Hotchkiss.  7  Johns.  (N.  Y.)  Ch.  West,  2  Mass.  223;  Smith  v.  Smith,  3  S. 

297:  Larrabee  v,  Talbot,  5  Gill  (Md.).  &  R.  (Pa.)  248;  Bigelow  v.  Bigelow,  108 

426;  Guernsey  v.  Wood,  130  Mass.  503;  Mass.  38:  Hunt  v.  Hant,  9  Hun  (N.  Y.), 

Felch  V.  Bugbee,  48  Me.  q;  Whitney  v.  662;  i  Bishop,  Mar.  &  Div.  §  696.     Com- 

Whiting,  35  N.  H.  467;  Pratt  v.  Chase,  pare  Clark  v.  Clark,  10  N.  H.  380. 

44  N.  Y.  597.  3.  Garrison  v.  New  York,  21  Wall.  (U. 

Although  the  contract  was  made  and,  S.)l96;  Louisiana  v.  Mayor  of  New  Or- 

by  i(s  terms,  expressly  to  be  performed,  leans,  109  U.  S.  285;  State  v.   New  Or- 

in  the  State  where  the  debtor  resides  and  leans,  32  La.  Ann.  709;  Sprott  v.  Reid, 

where  he  obtains  his  discharge  in  insol-  3  Greene  (Iowa),  489;  McAfee  v,  Coving- 

vcncy,  yet,  if  the  creditor  be  a  citizen  of  ton,  71  Ga.  272;  s.  c.  51  Am.  Rep.  263^ 

another  State,  the  debt  is  not  discharged.  Black  on  Const.  Prohibitions,  §g  129-133. 

Baldwin  v.   Hale,    i  Wall.   (U.  S.)  223;  Compare  Vit^vtx  v.  Lapsley,  43  Ala.  224. 

Gilman  v.    Lockwood,  4  Wall.  (U.   S.)  4.  Sturges  v.  Crowninshield,  4  Wheat. 

409;  Stoddard  v.  Harrington,  100  Mass.  (U.  S.)  122,  200;  Bronson  v,   Kinzie,  I 

88;  Guernsey  v.  Wood,   130  Mass.  503;  How.  (U.  S.)  311,  315;  Van  Hoffman  v. 

Kelley  v,  Drury,  9  Allen   (Mass.),    28;  Quincy,  4  Wall.  (U.  S.)  535:    Gunn  v. 

Pratt  V.  Chase,  44  N.  Y.  597;  Newmar-  Barry.  15  Wall.  (U.  S.)  6ro;  Walker  v. 

kct  Bank  v.  Butter,  45  N.  H.  236;  Felch  Whitehead,  16  Wall.  (U.  S.)3I4;  Tennes- 

V.   Bugbee,  48  Me.  9,  Chase  r.  Flagg,  see  v.  Sneed,  96  U.  S.  69;  Edwards  v. 

48  Me.  182.  Kearzey,   96    U.   S.    595;    Memphis    v. 

But  foreign  creditors  may  submit  their  United  States,   97  U.  S.  293;  Louisiana 

claims  to  the  jurisdiction  of  the  insol ven-  r.  New  Orleans,  102  U.  S.  203;  Penni- 

cy  court,  and  are  then  bound.     Whitney  man's  Case,   103  U.  S.  714;  Antoni  v, 

V.    Whiting,   35    N.    H.   457;    Pratt    v.  Greenhow,  107  U.  S.  766;  Oriental  Bank 

Chase.  44  N.  Y.  597;  Keating  v.  Vaughn,  v.  Freeze,  18  Me.  109;  Long's  Appeal,  87 

61  Tex.  5x8.                                     »  Pa.   St.    114;    Huntzinger  v.    Brock,    3 

1.  Adams  V.  Palmer,  51  Me.  480;  Cro-  Grant  (Pa.),  243;   Cutts  v.   Hardee,  38 

nise  V,  Croolse,  54  Pa.  St.  255;  Cabell  Ga.  350;  Rathbone  v,  Bradford,  i  Ala. 

3  C.  of  L.— 48  758 


Obligation  of                CONSTITUTIONAL   LAW.  OoBtnod. 

terms,  the  remedy  to  be  sought  upon  its  breach,  or  the  means  to 
be  used  for  securing  its  performance,  subsequent  legislation  chang- 
ing the  remedial  process  they  have  agreed  upon  is,  as  to  them,  in- 
operative.^ 

It  is  competent  for  the  legislature  to  pass  a  statute  requiring  suit 
to  be  brought,  or  other  steps  to  be  taken,  upon  causes  of  action 
already  accrued  at  the  date  of  its  passage,  within  a  less  period  of 

312;  Coosa  River  Steamboat  Co.  v.  Bar-  edy.     Caperton  v.  Martin,  4  West  Va. 

clay,  30  Ala.  120;  Ward  v.  Hubbard.  62  138;  Hope  v.  Johnson,  2  Ycrg.  (Tenn.) 

Tex.   559:  Williams  v.  Waldo,  3  Scam.  125;    United    States    z\    Samperjac,    i 

(111.)  264;  Templeton  v.  Home,  82  111.  Hempst.  (U.  S.  Cir.)  118;    Hepburn  v. 

491;  Holland  t'.  Dickerson,  41  Iowa,  367;  Curts,    7   Watts  (Pa.),    300;    Bolton  v. 

Penrose  v.   Erie  Canal  Co.,  56  Pa.  St.  Johns.  5  Pa.  St.  145;  Blann  v.  State,  39 

48;    Woodruff  V.   Scruggs,    27  Ark.  26;  Ala.  353;  Bartlett  v,  Lang,  2  Ala.  401. 

tames    v.   Stull.    9   Barb.   (N.  Y.)  482;  Where  a  just  right  or  moral  obligation 

Rader  9.  Road  District,  36  N.  J.  L.  273;  already  exists,  the  legislature  has  consti- 

Heyward  v,  Judd,  4  Minn.  483.  tutional  power  to  devise  and  provide  a 

Statutes  taking  away  all  remedy  on  a  remedy  for  it.     Lycoming  v.  Union,  15 

contract  are  unconstitutional.     Johnson  Pa.   St.    166;    Sutherland  r.    DeLeon,  i 

V,    Bond,    I    Hempst.  (U.   S.   Cir.)  533;  Tex.  250. 

Bruce  v.   Schuyler,   4   Gilm.    (111.)  221.  Special    or    extraordinary    remedies. 

Robinson  v.  Magee,  9  Cal.  81.  placed  in  the  hands  of  a  particular  class 

But  parties  have  no  vested  right  to  a  of  creditors,  may  be  taken  away  by  a 

particular  remedy,   and    the  legislature  retroactive  statute,  if  a  substantive  rem- 

may  take  away  the  specific  remedy  pre-,  edy  remains.     South   Carolina  v.  Gail* 

viously  existing  and  substitute  for  it  an-  lard,  lox  U.  S.  433;  Stocking  v.  Hunt,  3 

other  and  equally  substantive   remedy.  Denio  (N.  Y.),  274;  Deichman's  AppeaC 

Lockett  V.  Usry,  28  Ga.'  345:  Bruce  v.  2  Whart.  (Pa.)  395;  ChatUroi  R.  Co.  r. 

Schuyler,  4  Gilm.  (111.)  221;  Van  Rens-  Kinner,  8x    Ky.   221;  Memphis,  etc.,  R. 

selaer  v,  Snyder,  13  N.  Y.  299;  Paschall  Co.  v.  Tennessee,  101  U.  S.  337;  South 

V.  Whitset,    II  Ala.  472;  Story  v.  Fur-  &  North  Alabama  R.  Co.  v,  Alabama, 

man,  25  N.  Y.  214;  Leathers  v.  Bank,  40  loi  U.  S.  832. 

Me.  386.                                        '^  The     legislature     has     constitutional 

Although  the  new  remedy  substituted  power  to  change  and  regulate  the  prac- 
by  the  legislature  for  the  one  in  existence  tice  and  modes  of  procedure  in  civil  ac- 
when  the  contract  was  made  may  be  tions  in  the  courts,  and  such  modifica- 
deemed  less  convenient  and  easy  of  exe-  tions  may  well  apply  to  past  transactions, 
cution  than  the  old  one,  and  may  in  some  and  even  to  the  future  steps  of  actions 
degree  render  the  collection  of  debts  already  instituted.  United  States  v.  Con- 
more  tardy  and  difficult,  yet  it  will  not  way,  i  Hempst.  (U.  S.  Cir.)  313;  Lewis 
follow  that  the  law  is  unconstitutional,  and  Nelson's  Appeal,  67  Pa.  St.  153; 
Bronson  v.  Kinzie,  i  How.  (U.  S.)  311;  Cairo,  etc.,  R.  Co.  v.  Hecht.  92  U.  S.  168; 
Penrose  v.  Erie  Canal  Co.,  56  Pa.  St.  New  Albany,  etc.,  R.  Co.  v.  McNaroara, 
48;  James  v,  Stull.  9  Barb.  (N.  Y.)  482;  11  Ind.  543;  Levering  v.  Washington,  3 
State  V.  Wiley.  19  Repr.  (N.  J.>  122.  Minn.  323. 

But  a  statute  which  imposes  upon  an  And  to  pass  statutes  regulating  the 

existing  remedy  so  many  and  such  radi-  joinder  of  parties  to  suits  on  causes  of 

cal  conditions  or  restrictions  for  its  pros-  action  already  accrued.     Woods  v.  Bine, 

ecution  as  to  render  it  practically  worth-  5  How.  (Miss.)  285;  McMillan  v,  Sprague, 

less,  and  leaves  the  right  of  the  creditor  4  How.  (Miss.)  647;  Hancock  v,  Ritchie, 

not  worth  pursuing,  is  unconstitutional  11  Ind.  48;  Augusta  Bank  v.  Augusta, 

and  void  as  applied  to  previous  contracts.  49  Me.  507;  Crawford  v.  Bank,  7  How. 

Huntzinger  v.  Brock,  s.Grant  (Pa.),  243;  (U.  S.)  279. 

Smith  V.  Morse,  2  Cal.  524;  Canal  Co.  r.  1.  Billmeyer  v,  Evans,  40  Pa.  St.  324; 

Railroad  Co.,  4  Gill.  &  J.  (Md.)  i;  John-  Breitenbach  v.    Bush.   44   Pa,  St.  313; 

son  v.  Winslow,  64  N.  Car.  27;  Oatman  Lewis  v,  Lewis,  47  Pa.  St.  127;  Hunt  v. 

V,  Bond,  15  Wis.  20.  Thomas,   3  Phila.  (Pa.)  121;  taylor  v. 

There  is  a  distinction  in  favor  of  the  Stearns.   18    Gratt.   (Va.)  244;    Pool  v. 

constitutionality  of  an  act  which  prolongs  Young,  7  B.   Mon.  (Ky.)  588;  Boice  v. 

or  revives  a  remedy,  as  compared  with  Boice,  ^7  Minn.  371.     Compart  Conkey 

one  which  cuts  off  or  takes  away  the  rem-  v.  Hart,  14  N.  Y.  22. 
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time  than  was  by  law  allowed  for  such  actipn  at  the  time  when  the 
contract  was  made  or  liability  incurred,  provided  the  period  be  not 
so  unreasonably  shortened  as  practically  to  deprive  parties  of  a 
remedy  altogether.^ 

Statutes  closing  the  courts  or  suspending  the  operation  of  civil 
process  or  the  rendition  of  judgments,  for  a  reasonable  time,  are 
not  unconstitutional ;  for  they  affect  the  remedy  only,  and  not  so 
injuriously  as  to  render  it  worthless,*     But  statutes  are  unconsti- 

1.  Jackson  v.  Lamphire,  3  Pet.  (U.  S.)  573;  Cook  v,  Kendall,  13  Mion.  324; 
260;  Hawkins  v,  Barney,  5  Pet.  (U.  S.)  Auld  v.  Butcher,  2  Kans.  125. 
457;  Phalen  v,  Virginia,  8  How.  (U.  S.)  As  to  what  is  a  reasonable  time  to  al- 
163;  Christmas  v,  Russell,  5  Wall.  (U.  low  for  suit  on  existing  causes  of  action, 
S.)  290;  Sohn  V.  Waterson,  17  Wall.  (U.  see  Berry  v.  Ransdall,  4  Met.  (Ky.^  292; 
S.)  596;  Terry  v,  Anderson.  95  U.  S.  Pearce  v,  Patton,  7  B.  Mon.  (Ky.)  162; 
628;  Vance  v,  Vance.  108  U.  S.  514;  Morris  v.  Carter,  46  N.  J.  L.  260;  Black 
Mitchell  V.  Clark,  no  U.  S.  633;  Lewis  on  Const.  Prohibitions.  §  153. 
V.  Broadwell,  3  McLean  (U.  S.  Cir.),'  568;  When  a  right  of,  action  has  once  be* 
Samples  v.  Bank,  t  Woods  (U.  S.  Cir.),  come  barred  by  the  Statute  of  Limitations 
523;  Barker  v,  Jackson,  i  Paine  (U.  S.  in  force  when  the  liability  was  incurred, 
Cir.),  559;  Beal  v,  Nason,  14  Me.  344;  it  is  not  competent  for  the  legislature,  by 
Cummings  v.  Maxwell,  45  Me.  190;  repealing  the  statute  altogether,  or  by  ex- 
Sampson  V.  Sampson,  63  Me.  328;  Wil-  tending  the  time  beyond  its  original  limits, 
lard  V.  Harvey,  24  N.  H.  344;  Bell  v.  to  revive  such  right  of  action.  Wright  v. 
Roberts,  13  Vt.  582;  Call  v.  Hagger,  8  Oakley.  5  Met.  (Mass.)  400;  Kinsman  v. 
Mass.  423;  Rexford  v.  Knight,  11  N.  Y.  Cambridge.  121  Mass.  558;  Davis  v, 
308;  Butler  r.  Palmer,  i  Hill  (N.  Y.),  Minor,  i  How.  (Miss.)  183;  Sprecker  v, 
324;  Miller  v.  Commonwealth,  5  Watts  Wakely,  zi  Wis.  432;  Hill  t/.  Kricke,  11 
&  S.  (Pa.)  488;  Kenyon  v.  Stewart,  44  Wis.  442;  Knox  v.  Cleveland,  13  Wis. 
Pa.  St.  179;  Korn  v.  Browne,  64  Pa.  Sr.  245;  Parish  v.  Eager,  15  Wis.  532;  Woart 
55;  State  V.  Jones,  21.  Md.  432:  Griffin  v.  Winnick,  3  N.  H.  473;  Cooley  Const. 
V.  McKinzie,  7  Ga.  163;  McKenny  v.  Lim.  365.  See  Swickard  v,  Bailey,  3 
Compton,  z8  Ga.  170;  George  v,  Gard-  Kans.  507. 

ner,  49  Ga.  441;  Bnscoe  t/.  Anketell,  28  But*the  statute  may  be  repealed  ^or  ex- 
Miss.  361;  State  V.  Bermudez,  12  La.  tended  before  any  rights  have  become 
Ann.  352;  DeCordova  v.  Galveston,  4  barred.  Billings  v.  Hall,  7  Cal.  i; 
Tex.  470;  Lockhart  v.  Yeiser,  2  Bush  Pleasants  v.  Rohrer,  17  Wis.  577;  Power 
[Ky.).  231;  Lewis  v.  Harbin,  5  B.  Mon.  v,  Telford,  60  Miss.  195. 
[Ky.)  564;  Pearce  v.  Patton,  7  B.  Mon.  S.  Grimball  v.  Ross,  Charlt.  (Ga.)  175; 
[Ky.)i62;  Walker  t/.  Bank,  2  Engl.  (Ark.)  E%  parU  Woods,  40  Ala.  75;  Halloway 
500;  Blackford  v.  Peltier,  i  Blackf.  (Ind.)  v.  Sherman,  12  Iowa,  282;  Baumbach  v. 
36;  Webb  V,  Moore.  25  Ind.  4;  Newland  Bade,  9  Wis.  599:  Starkweather  v.  H awes, 
V.  Marsh,  19  III.  376;  Stearns  v.  Gittings,  10  Wis.  125;  Johnson  v.  Duncan,  3  Mart. 
23  III.  387;  Mattby  v.  Cooper,  i  Morris.  (La.)  530:  Newkirk  v.  Chapron,  17  111. 
(Iowa),  59;  Stephens  v.  Bank,  43  Mo.  344;  Barkley  t/.  Glover,  4  Mete.  (Ky.)  44. 
365;  Holcomb  V.  Tracy,  2  Minn.  241;  Compare  Coflfman  v.  Bank,  40  Miss.  29; 
Stone  V,  Bennett,  13  Minn.  153;  Smith  Hill  v.  Boyland,  40  Miss.  618;  Wood  t^. 
9.  Packard,  12  Wis.  371.  Wood,  14  Rich.  (S.  Car.)  148;  State  v. 

The  rule  is  the  same  in  regard  to  a  Carew,  13  Rich.  (S.  Car.)498.    See  Black 

statute  prescribing  a  new  period  of  limit-  on  Const.  Prohibitions,  §§  156-161. 

ation  where  none  before  existed.     Wil-  An  act  providing  that  no  civil  process 

lard  V.  Harvey.  24  N.  H.  344;  Kenyon  v»  should  be  issued  or  enforced  against  any 

Stewart.  44  Pa.  St.  179;  Korn  v.  Browne,  person  in  the  military  service  of  th^  State 

64  Pa.  St.  55.  or  of  the  United  States  during  the  term 

But  if  the  sutute  so  reduces  the  period  he  should  be  engaged  in  such  service 

of  limitation  that  the  time  will  already  (the  term  being  definitely  limited)  was 

have  run  agafnst  a  particular  cause  of  ac-  no  infringement  of  constitutional  rights, 

tfon,  this  will  be  tantamount  to  an  entire  Coxe  v,  Martin,  44  Pa.  St.  322;  Breiten- 

extinguishment  of  the  remedy,  and  there-  bach  v.  Bush,  44  Pa.  St.  313.     Compare 

fore  unconstitutional.   Chapman  v.  Doug-  Hasbrouck   v,   Shipman,    16   Wis.  296. 

las  Co..  107  U.  S.  348;  Pnce  v.  Hopkins  See  Clark    r.    Martin,   3    Graot   (Pa.), 

13  Mich.  318;  Osbom  v.  Jaines,  17  Wis.  393. 
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tutional,  as  impairing  ti\p  obligation  of  contracts,  which  purport  to 
grant  a  stay  of  execution  to  debtors  upon  judgments  rendered 
before  the  passage  of  the  act,  or  upon  judgments  to  be  subse- 
quently recovered  upon  contracts  formed  before  it  went  into  oper- 
ation.^ The  legislature  may  pass  a  law  abolishing  imprisonment 
for  debt  on  contracts  made  or  judgments  rendered  when  im- 
prisonment of  the  debtor  was  one  of  the  remedies  to  which  his 
creditor  was  by  law  entitled  to  resort/'*  But  an  act  increasing  the 
amount  or  value  of  the  debtor's  property  which  is  exempt  from 
levy  and  sale  on  execution  cannot  constitutionally  be  made  to 
apply  to  the  collection  of  judgments  entered  before  its  passage.* 

1.  Webster  v.  Rose,  6  Heisk.  (Tenn.)  200;  Gray  v.  Munroe,  i  McLean  (U.  S. 
03;  Jacobs  V.  Smallwood,  63  N.  Car.  112;  Cir.),  528;  Woodfin  v.  Hooper,  4  Humph. 
McClain  v.  Easly,  4  Baxt.  (Tenn.)  520;  (Tenn.)  13;  Fisher  v.  Lackey,  6  Blackf. 
Ex  parte  Woods,  40  Ala.  70;  Hudspeth  (Ind.)  373;  Newton  v,  Tibbatts,  2  Engl 
f/.  Davis,  41  Ala.  389;  Luter  v.  Hunter,  (Ark.*)  150;  Bronson  v.  Newberry,  a 
30  Tex.  688;  Canfield  v.  Hunter,  30  Tex.  Dougl.  (Mich.)  38;  Ware  v.  Miller,  9  S. 
712;  Culbreath  v.  Hunter,  30  Tex.  713;  Car.  13;  Brown  v,  Dillahunty,  4  Sin.  & 
Johnson  v.  Duncan,  3  Mart.  (La.)  530;  Mar.  (Miss.)  713;  People  v.  Carpenter, 
Stevens  V.  Andrews,  31  Mo.  205;  Thorne  46  Barb.  (N.  Y.)  619. 

z/.  San  Francisco,  4  Cal.  127;  Townsend  8.  Gunn  v,  Barry,  15  Wall.  (U.S.) 6x0; 
V,  Townsend,  Peck  (Tenn.),  i;  Baily  v,  Edwards  v.  Kearzey,  96  U.  S.  595;  Bald- 
Gentry,  I  Mo.  164.  win  V.  Flagg,  43  N.  J.  L.  495;  Barnes  r. 

In  some  jurisdictions  an  attempt  is  Barnes,  8  Jones  (N.  Car.),  366:  Wilson 

made  to  discriminate  in  favor  of  remedial  v.  Brown,  58  Ala.  62;  Johnson  v.  Fletcher, 

statutes  which  grant  a  stay  of  execution  54  Miss.  628;  Lessley  v.  Phipps,  49  Miss, 

for  a  period  that  is  neither  indefinite  nor  790;   Homestead  Cases,  22   Gratt.  (Va.) 

unreasonable  in  its  extension.     Thus  the  266;  Vedder  v.  Alkenbrack,  6  Barb.  (N. 

opinion  is  advanced  that  a  law  postpon-  Y.)327;  Quackenljush  v.  Danks,  i  Denio 

ing  the  collection  of  judgments  for  a  pre-  (N.  Y.),  128:  Danks  v.  Quackenbush,  i 

scribed  term  (as  a  year),  and  when  ade-  N.  Y.  129;  Forsyth  v,  Marbury,  R.  M. 

quate    security    is    furnished    does    not  Charlt.  (Ga.)  324.^ 

amouril  to  such  an  invasion  of  the  remedy  But  in  some  States  it  is  held  that  if  the 

as  will    leave   it    practically  worthless,  exemption  is  not  unreasonable  in  amount 

United  States  v.  Conway,  i  Hempst.  (U.  it  is  not  open  to  constitutional  objections. 

S.    Cir.)  313;    Farnsworth  v.   Vance,   2  Morse  v,  Goold,  11  N.  Y.  281;  Harde- 

Cold.  (Tenn.)  108;  Chadwick  v.  Moore,  man  v.    Downer.   39  Ga.   425;    Hill  v, 

8  Watts  &  S.  (Pa.)  50;  Breitenbach  *v,  Kessler,  63  N.  Car.  437;  Stephenson  ». 

Bush,  44  Pa.  St.  313;  Bunn  v,  Gorgas,  Osborne,  41  Miss.  119;  Cusic  t^.  Douglas, 

41  Pa.  St.  441;  Williams's  Appeal,  72  Pa.  3  Kans.  123;  Root  v.  McGrew,  3  Kans. 

St.  214.     But  see  Black  on  Const.  Pro-  215;  Coriell  v.  Ham,  4  Greene  (Iowa), 

hibittons,  §§  157,  158.  455;    Rockwell    v.    Hubbell,   2    DougL 

An  act  granting  a  stay  of  execution  is  (Mich.)  197. 

of  course  constitutional  and  binding  so  But  a  statute  exempting  the  debtor's 

far  as    it    relates    to    future   contracts,  whole  property  is  invalid.     State  v.  Bank 

Barry  v.  Iseman,  14  Rich.  (S.  Car.)  129.  of  the  State,  i  S.  Car.  63;   Penrose  v. 

If  the  agreement  of  the  parties,  by  its  Erie  Canal  Co.,  56  Pa.  St.  46;  Lockhart 

express  terms,  provides  that  judgment  v,  Tinley,  15  Ga.  496. 

may  be  entered  without  stay  of  execution  Appraiiement  Laws. — Where  a  contract 

after  the  day  of  payment,  it  is  not  com-  is  solvable  in  money,  and,  by  the  law  ia 

petent  for  the  legislature,  by  a  subse-  force  when  it  was  made,  the  debtor's 

quent  act,  to  disregard  this  stipulation  property  is  liable  to  be  seized  and  sold 

and  grant  a  stay.     Lewis  v.  Lewis,  47  on   execution  to  the  highest  bidder  to 

Pa.  St.  127;  White  v,  Crawford,  84  Pa.  satisfy  any  judgment  recovered  on  the 

St.  433;  Breitenbach  v.  Bush,  44  Pa.  St.  contract,  a  subsequent  statute  which  for- 

318.  bids  property  to  be  sold  on  execution 

2.  Penniman's  Case,  T03  U.  S.  714;  unless  it  will  bring  two  thirds  of  the  val- 
Mason  v,  Haile,  12  Wheat.  (U.  S.)  370;  nation  set  upon  it  by  appraisers,  parsu- 
Beers  v.  Haughton.  9  Pet.  (U.  S.)  329;  ant  to  directions  contained  in  the  law, 
Sturgesv.  Crowninshield,  4Wheat.  (U.  S.)  though  professing  to  act  odI/  on   th« 

756 


CONSTITUTIONAL  LAW. 


IftWI. 


13.  SetnwetiTe  Lawi. — There  is  nothing  in  the  constitution  of 
the  United  States  to  prohibit  the  several  States  from  passing  re- 
troactive laws  so  long  as  they  do  not  impair  the  obligation  of  con- 
tracts or  partake  of  the  nature  of  ex  post  'facto  laws  or  bills  of  at- 
tainder.* But  retroactive  laws,  under  that  specific  name,  are  for- 
bidden by  the  constitutions  of  seven  States.^    It  is  an  inflexible 


remedy,  amounts  practically  to  a  denial    Hughes  v.  Cannon,  a   Humph.  (Tenn.) 
of  the  rights  secured  by  the  contract,  or    589;  Morris  v.  State.  62  Tex.  778;  Ches- 


to  so  serious  an  obstruction  as  to  render 
it  obnoxious  to  die  constitutional  prohi- 
bition. McCracken  v.  Hayward,  a  How. 
(U.  S.)  608;  Moore  v.  Fowler,  i  Hempst. 
(U.  S.  Cir.)  536;  Rawley  v.  Hooker,  21 
Ind.  X44;,Robards  v.  Brown,  40  Ark. 
423;  Willard  v.  Longstreet,  2  Dougl. 
(Mich.)  172.    Compare  Williams  v,  Waldo. 


nut  V,   Shane,   16  Ohio,   599;  Jones  v. 
Jones,  a  Tenn.  2. 

But  whether  or  not  retroactive  laws 
are  specially  prohibited,  the  legislature 
cannot  pass  any  law  divesting  settled 
rights  of  property.  Benson  v.  New  York. 
10  Barb.  (N.  Y.)  223;  Bay  v.  Gage,  36 
Barb.  (N.  Y.)  447;   Kenyon  v,  Stewart, 


3  Scam.  (111.)  264.     See  Sprott  v.  Reid,  3    44  Pa.  St.  179;  Boston  Franklinite  Co  v. 


Greene  (Iowa).  489;  Chadwick  v.  Moore, 
8  Watts  &  S.  (Pa.)  49;  Jones  v.  Davis,  6 
Neb.  33;  Catlin  v.  Munger,  i  Tex.  598; 
Black  on  Const.  Prohibitions,  g  168. 

1.  Satterlee  v,  Matthewson.  2  Pet.  (U. 
S  )  380;  Watson  v.  Mercer,  8  Pet.  (U.  S.) 
88;  Charles  River  Bridge  v.  Warren 
Bridge,  II  Pet  (U.  S.)  539;  Baltimore  & 
Susquehanna  R.  v.  Nesbit,  10  How.  (U. 
S.)  395;  Carpenter  v.  Pennsylvania,  17 
How.  (U.  S.)  456;  Locke  v.  New  Orleans, 
4  Wall.  (U.  S.)  172;  Drehman  v.  Stifle.  8 


Condit,  19  N.  T.  Eq.  394:  Coffin  v.  Rich, 
45  Me.  507;  Hinton  7/.  Hinton,  Phill. 
(N.  Car.)  4 to;  Houston  v.  Boyle,  10 
Ired.  (N.  Car.)  496:  Commercial  Bank  v. 
Chambers,  8  Sm.  &  Mar.  (Miss.)  9;  Pas- 
chal 1/.  Perex,  7  Tex.  348;  Chesnut  v. 
Shane,  16  Ohio.  599;  Wright  v.  Marsh, 
2  Greene  (Iowa).  94;  Tilton  v.  Swift,  40 
Iowa,  78. 

"But  suppose  that  a  retroactive  law, 
without  coming  under  any  of  the  heads 
already  adverted  to,  is  objected  to  on  the 


Wall.  (U.  S.)  595;  Randall  v,  Krieger,  23  ground  that  it  is  contrary  to  the  spirit  of 

Wall.  (U.  S.)  137;   Beach  v.  Woodhull,  the  constitution  and  the  implications  nee- 

Pet.  C.  C.  2;  Albee  v.  May,  2  PHine  (U.  essarily  drawn  from  it,  or  to  the  funda- 

S.  Cir.),  74;   People  v.  SnpervisoVs,  63  mentals  of  justice  and  good  government, 

Barb.  (N.  Y.)  85;  Grim  v.  School  Dist.,  or  to  those  cardinal   principles  of  the 


57  Pa.  St  433;  Lane  v.  Nelson,  79  Pa. 
St.  407;  Wilson  V,  Hardesty,  i  Md.  Ch. 
66:  Baugher  v.  Nelson,  9  Gill  (Md.),  299; 
Reed'v.  Beall,  42  Miss.  472;  State  t/. 
New  Orleans,  32  La.  Ann.  709;  State  v. 
Squires,  26  Iowa,  340. 


social  compact  which  antedate  all  laws, 
and  enter  into  the  very  framework  of 
representative  government.  If,  in  the 
particular  State,  there  exists  no  prohibi- 
tion against  retroactive  laws,  is  it  within 
the  province  of  the  judiciary  to  declare 


S.  Colorado^  Louisiana^  Missouri ^  New  such  an  act  unconstitutional  ?  This  qucs- 
Hampshire^  Ohio^  Tennessee,  and  Texas,  tion  is  by  no  means  free  from  doubt. 
See  Black  on  Const.  Prohibitions,  %  172.  But  the  preponderance  of  authority  re- 
in those  Sutes  where  retroactive  laws  turns  an  affirmative  answer."  Black  on 
are  specifically  and  formally  prohibited  Const.  Prohibitions,  g  177;  Regents  v. 
there  are  nevertheless  certain  classes  of  Johnson,  9  Gill  &  J.  (Md.)  365;  Welch  v. 
statutes  of  that  character  which  are  held  Wadsworth.  30  Conn.  149,  155;  Goshen 
valid  and  constitutional  as  being  salutary  v.  Stonington,  4   Conn.  225;  Calder  z/. 


and  wholesome  regulations  and  not  within 
a  just  construction  of  the  inhibition.  See 
Rich  V.  Flanders,  39  N.  H.  504;  Simpson 
9.  Bank,  56  N.  H.  466;  Rairden 
Holden,  15  Ohio  St.  207;  Trustees 
McCaugfay,  2  Ohio  St.  152;  Builer 
Toledo,  5  Ohio  St.  225;  Brandon  v. 
Green,  7  Humph.  (Tenn.)  130;  Wynne  v, 
Wynne,  2  Swan  (Tenn.),  405:   De  Cor- 


V. 


V. 


Bull,  3  Dall.  (U.  S.)  386;  Wilkinson  v, 
Leland,  2  Pet.  (U.  S.)  657;  Terrett  v, 
Taylor,  9  Cranch  (U.  S.)  43;  Benson  v. 
New  York,  10  Barb.  (N.  Y.)  244;  Bow- 
man V.  Middleton,  i  Bay  (S.  Car.),  252; 
Ham  V,  McClaws,  i  Bay  (S.  Car.),  98. 
Compare  Shurpless  v.  Mayor  of  Phila- 
delphia. 21  Pa.  St.  147,  161;  Common, 
wealth  V.  McCloskey,  2  Rawle  (Pa.).  369; 


dova  V.  Galveston,  4  Tex.  470;  Suther-  Bridgeport  v.  Railroad,   15   Conn.  475; 

land  r.  De  Leon,  i  Tex.  250;  New  Or-  Louisville,  etc.,  R.  v.  County  Court,  i 

leans  v,  Cordeviolle,  13  La.  Ann.  268;  Sneed  (Tenn.).  687.     See  Cooley  Const. 

New  Orlaans  v,  Pouu,  14  La.  Ann.  853;  Lim.  164  //  seq. 
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rule  that  a  statute  will  be  construed  as  prospective  and  operating 
in  future  only  unless  the  intention  of  the  legislature  to  give  it  a 
retroactive  effect  is  expressed  in  language  too  clear  and  explicit  to 
admit  of  a  reasonable  doubt.*  And  where  the  retroactive  char- 
acter of  a  statute  is  clearly  indicated  on  its  face,  and  although  it  is 
free  from  constitutional  objections,  yet  it  will  always  be  subjected 
to  the  most  circumscribing  construction  that  can  possibly  be  made 
consistent  with  the  intention  of  the  legislature.*  ^ 

(a)  The  Invalid,  Classes  of  Retroactive  Laws, — The  legislature 
has  no  power  to  pass  a  law  impairing  vested  rights  of  property.* 

1.  Auffmordt  v.  Rasin,  102  U.  S.  620;  Atwood,  11  Wis.  422;  Von  Schmidt  t. 

United  States  v.  Starr,  i  Hempst.  (U.  S.  Huntington,  i  Cal.  55;  Thoroe  v.  San 

Cir.)  469;  Torrey  v.  Corliss,  32  Me.  33;  Francisco,  4  Cal.   127;    Coolej  Const. 

CoflSn  V.  Rich,  45  Me.  507;  Atkinson  v.  Lim.  370. 

Dunlop,  50  Me.  iii;  Colony  v.  Dublin,  But  a  statute  applying  to  future  trans- 

32  N.  H.  432;  Briggs  2/.  Hubbard,  19  Vt.  actions  does    not  operate  retroactiTcly 

86;  Whitman  v,  Hapgood,  13  Mass.  464;  merely  because  they  relate  to  antecedent 

Medford  v.  Learned,  16  Mass.  215;  Go-  events,  or  because  part  of  the  requisites 

shen  V,  Stonington,  4  Conn.  209;   Per-  of  its  action  are  drawn  from  time  before 

kins  V.  Perkins,  7  Conn.  558:  Plumb  v,  its  passage.    Johnston  v.  United  States, 

Sawyer,    21     Conn.    351;    Hubbard    v,  17  Ct.  of  CI.  157. 

Brainerd,  35  Conn.  576;  State  v.  Smith,  2.  Hedger  v,  Remaker,  3  Mete.  (Ky.) 

38  Conn.  397;   Dash  v.  Van  Kleeck,   7  255. 

Johns.  (N.  Y.)  477;  Watkins  v,  Haight,  To  a  statute  explicitly  retroactive  to  a 
18  Johns.  (N.  Y.)  138;  Quackenbush  z/.  certain  extent  and  for  a  certain  purpose. 
Danks,  i  Denio  (N.  Y.),  128;  Sayre  v,  the  court  will  not,  by  construction,  give 
Wisner,  8  Wend.  (N.  Y.)  661;  Ray  v,  a  retroactive  operation  to  any  greater  ex- 
Gage,  36  Barb.  (N.  Y.)  447;  Norris  v.  tent  or  for  any  other  purpose.  Thames 
Beryea,  13  N.  Y,  273;  New  York,  etc.,  Mfg.  Co.  v,  Lathrop,  7  Conn.  550. 
R.  V,  Van  Horn,  57  N.  Y.  473;  Jarvis  v.  8.  Benson  c.  New  York.  10  Barb.  (N. 
Jarvis,  3  Edw.  Ch.  (N.  Y.)  462;  Oliphant  Y.)  223;  Boston  Franklinite  Co.  v.  Condit, 
V.  Smith,  6  Watts  (Pa.),  449;  Bedford  v.  19  N.  J.  £q.  394;  Norman  v.  Heist,  5  W. 
Shilling,  4  S.  &  R.  (Pa.)  401;  Ogle  v.  &  S.  (Pa.)  171;  Houston  v.  Bogle,  10 
Turnpike  Co.,  13  S.  &  R.  (Pa.)  256;  I  red.  (N.  Car.)  496;  Commercial  Bank  v. 
Kenyon  v.  Stewart,  44  Pa.  St.  179;  Ty-  Chambers,  8  Sm.  &  Mar.  (Miss.)  9;  Pas- 
son  V,  School  Directors.  51  Pa.  St.  9;  chal  ».  Perez,  7  Tex.  348;  Ches^ut  v: 
Haley  v.  "Philadelphia,.  68  Pa.  St.  137;  Shane,  16  Ohio,  599;  Wright  v.  Marsh,  2 
State  w.  Scudder,  32  N.  J.  L.  203;  Vree-  Greene  (Iowa),  94. 
land  V.  Bramhall.  39  N.  J.  L.  i;  Baugher  What  are  Yasted  Sights.— A  sutote  is 
V.  Nelson,  9  Gill  (Md.).  299;  Clark  v.  not  objectionable  as  retroactive  because 
Baltimore.  29  Md.  277;  Williams  v.  John-  it  purports  to  operate  on  prior  contingent 
son.  30  Md.  500;  Merwin  v.  Ballard.  66  or  qualified  rights,  but  only  where  it 
N.  Car.  398;  Ex  parte  Graham,  13  Rich,  operates  to  divest  settled  and  vested 
(S.  Car.)  277:  Davis  v.  Minor,  i  How.  rights.  Clarke  v.  McCreary,  12  Sm.  & 
(Miss.)  183;  Garrett  v.  Beaumont.  24  Mar.  (Miss.)  347. 
Miss.  377;  Oyon's  Succession,  6  Rob.  A  right  cannot  be  regarded  as  vested. 
(La.)  504;  Slack  v.  Railroad,  13  B.  Mon.  in  the  constitutional  sense,  unless  it 
(Ky.)  i;  AUbyer  v.  State,  10  Ohio  St.  amounts  to  something  more  than  such  a 
588;  Lewis  V.  Brackenridge,  i  Blackf.  mere  expectation  of  future  benefit  or 
(Ind.)  220;  State  v,  Barbee,  3  Ind.  258;  interest  as  may  be  founded  upocCiui  an- 
Aurora  Turnpike  Co.  v,  Holthouse.  7  ticipated  continuance  of  the  existing  gen- 
Ind.  59;  Garrett  v.  Doe.  i  Scam.  (111.)  eral  laws.  Merrill  v.  Sherburne,  i  N.  H. 
335;  Guard  v.  Rowan,  2  Scam.  (111.)  499;  213;  Cooley  Const.  Lim.  359. 
Bruce  v.  Schuyler,  4  Gilm.  (III.)  221;  But  a  statute  regulating  the  descent 
Thompson  v.  Alexander,  11  111.  54;  Con-  and  distribution  of  property  cannot  be  so 
way  9.  Cable,  37  111.  82;  Bartruff  v.  modified  by  subseouent  enactment  as  to 
Remey,  15  Iowa,  257;  Bennett  v,  Fisher,  divest  estates  which  have  already  passed 
26  Iowa,  497;  State  v.  Auditor.  41  Mo.  to  the  heir.  Rock  Hill  College  r.  Jooes, 
25;  State  V,  Blakeman,  52  Mo.  578;  47  Md.  i. 
State  V.  Ferguson,  62  Mo.  77;  State  v.  A  will  does  not  take  effect,  nor  are 
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An  act  of  the  legislature  declaring  the  interpretation  to  be  placed 

upon  a  previous  statute,  is  not  obligatory  upon  the  courts  with 

respect  to  the  application  of  the  first  statute  to  transactions  which 

there  any  rights  acquired  under  it.  until  Bank  of  St.  Mary's  v.  State,  la  Ga.  475. 

the  deaih  of  the  testator,  and  its  con-  Compare   Dow   v»    Norrts,  4  N.  H.   16; 

struction  must  depend  upon  the  law  as  it  Lakeman  v,  Moore,  32  N.  H.  410. 

stands  at  the  time  of  that  event;  hence  a  A  right  to  a  threefold  forfeiture  of  all 

statute  passed  after  the  making  of  a  will,  the  interest  reserved  on  a  contract,  on 

bot  before  the  death  of  the  testator,  by  account  of  usury,  is  not  a  vested  righL 

which  the  common  law  in  this  respect  is  Parmelee  v.  Lawrence,  44  III.  405. 

changed,   will    operate    upon    the  will.  *'  When  the  period  prescribed  by  the 

Loveren  v.  Lamprey,  22  N.  H.  434.     See  Statute  of  Limitations  has  once  run,  so  as 

Blackman   v,  Gordon,  a    Rich.  £q.  (S.  to  cut  off  the  remedy  which  #ne  might 

Car.)  43.  have  had  for  the  recovery  of  property  in 

The  husband's   interest   in   the  wife's  the  possession  of  another,  the  title   to 

personalty.owned  at  the  time  of  marriage,  the  property,  irrespective  of  the  original 

is  a  vested  right  which  cannot  be  disturbed  right,  Is  regarded  in  law  as  vested  in  the 

by  subsequent  legislation.     Metropolitan  possessor,  who  is  entitled  to  the  same 

Bank  z/.  Hitz,  I  Mackey  (Dist.  Columb.),  protection   in    respect    to  it  which   the 

III.     See    Holmes  v.  Holmes,  4  Barb,  owner  is  entitled  to  in  other  cases.     A 

(N.  Y.)  295:  White  v.  White,  5  Barb.  (N.  subsequent  repeal  of  the  limitation  law 

Y.)  474;  Westervelt  v.  Gregg,  12  N.  Y.  could  not  be  given  a  retroactive  effect,  so 

20S.  as  to  disturb  this  title.     It  is  vested  as 

But  it  is  otherwise  as  to  his  expectant  completely  and  perfectly  and  is  as  safe 

interest  in  the  after-acquired  personalty  from  legislative  interference  as  it  would 

of  the  wife;  this  is  not  vested  until  acquis  have  been  if  it  had  been  perfected  in  the 

sition.     Westervelt  v.  Gregg,  12  N.  Y.  owner  by  grant  or  any  species  of  assur- 

208;   Norris   v,  Beryea,    13   N.   Y.  273.  ance."    Cooley  Const.  Lira.  365. 

Compare  Dunn   v.  Sargeant,  loi    Mass.  A  statute  abolishing  tenure  in  tail,  and 

336.  changing  estates  so  held  into  estates  in 

Tenancy  by  the  courtesy  is  not  a  vested  fee-simple,  is  valid   and  constitutional, 

right  until  it  has  become  initiate  by  the  De  Mill  v,  Lockwood.  3  Blatch.  (U.  S. 

birth  of  a  possible  heir.      Cooley  Const.  Cir.)  56. 

Lim.  361;  Strong  v.  Clem,  12  Ind.  37;  And  a  statute  making  joint  heirs  tenants 

Wyatt  V.  Smith,  25  W.  Va.  813;  Tong  v,  in  common  may  constitutionally  embrace 

Marvin,  15  Mich.  60.  estates  existing  at  its  passage;  it  impairs 

The  wife  has  no  vested  right  of  any  no  vested  rights,  but  renders  the  tenure 

kind  to  dower  in  the  estate  of  her  hus-  more  beneficial.     Stevenson  v.  Cofferin, 

band  before  his  decease;  and  until  that  20  N.  H.   150;   Holbrook  v,  Finney,  4 

event    her  right  may   be    modified    or  Mass.    567;    Anable  v.    Patch,   3   Pick, 

abolished  by  the  legislature.     Barbour  v,  (Mass.)  363. 

Barbour.  46  Me.'  9;  Talbot  v.  Talbot,  14  The  right  of  a  creditor  to  any  particu- 

R.  I.  57.  lar  remedy  is  not  a  vested  right.     The 

When  a  party,  by  statutory  provisions.  State  is  bound  to  afford  substantive  and 

becomes  entitled  to  recover  a  judgment,  available  remedies  to  the  suitors  in  her 

in   the  nature  of  a  penalty,  for  a  sum  courts;  but  no  party  can  claim  a  vested 

greater  than  that  which  is  justly  due  to  right  in  the  permanence  of  a  particular 

him,  the  right  to  the  amount  which  may  system  of  courts,  or  the  continuance  of  a 

be  recovered  does  not  become  a  vested  special  mode  of  procedure,  or  the  perpet- 

right  until  judgment  is  obtained;  hence  a  nation  of  any  remedy  or  remedial  process 

repeal  of  the.statute  conferring  the  right  which  ca^  be  modified  or  abolished  with- 

will  purge  all  past  transactions  of  their  out  impairing  or  taking  away  the  right 

penal  character  under  it.  unless  they  have  itself,  when  public  policy  or  the  conveni- 

already  passed  to  judgment.      Oriental  ence  of  justice  demands  a  change.    Black 

Bank  v.  Freeze,  18   Me.   109;  Pierce  v.  on  Const. Prohibitions,  §  192;  DeCordovfi 

Kimball,  9  Me.  54;  Confiscation  Cases,  v.   Galveston,   4  Tex.   470;  Paschal  v, 

7   Wall.   (U.   S.)  454;  United   States   v*  Perez,  7  Tex.  348;  Rairden  v.  Holden,  15 

Tynen,  11  Wall.  (U.  S.)  88;  West  Troy  Ohio  St.  207;  Rich  v.  Flanders,  39  N.  H. 

Fire  Dept.  v.  Ogden,  59  How.   Pr.  (N.  304;  Henchall  v.  Schmidtz,  50  Mo.  454; 

Y.)  21;  Engle  v,  Schurtz,  i   Mich.  150;  Bird   v,  Keller,   77   Me.  270;  Searcy  v. 

Washburn  v.  Franklin,  35  Barb.  (N.  Y.)  Stubbs,  12  Ga.  437;  Chaffee  v.  Aaron,  6a 

599;  Welch  V.  Wadsworth,  30  Conn.  149;  Miss.  29. 
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occurred,  or  rights  of  action  which  accrued,  prior  to  the  second.^ 
In  regard  to  statutes  attempting  to  reverse  judicial  proceedings, 
granting  new  trials  or  appeals,  or  opening  or  annulling  judgments, 
see,j*f/rtf,§  4(<j).  A  statute  which,operating  upon  facts  existing  at 
the  time  of  its  passage,  attempts  to  impose  upon  one  person  a  debt 
or  duty  to  another,  where  thei*e  was  no  right  and  no  obligation  in 
existence  before  the  passage  of  the  act,  is  in  violation  of  the  con- 
stitutional prohibitions.* 

(p)  The  Valid  Classes  of  Retroactive  Laws. — Curative  and  con- 
firmatory statutes,  within  certain  limits,  are  valid  and  constitutional. 
The  rule  is  thus  stated :  If  the  thing  wanting,  or  which  failed  to  be 
done,  stid  which  constitutes  the  defect  in  the  proceedings,  is  some- 
thing the  necessity  for  which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond  the  ppwer  of  the  legis- 
lature to  dispense  with  it  by  subsequent  statute ;  and  if  the  irregu- 
larity consists  in  doing  some  act,  or  in  the  mode  or  manner  of 
doing  some  act,  which  the  legislature  might  have  made  immaterial 
by  prior  law,  it  is  equally  competent  to  make  the  same  immaterial 
by  a  subsequent  law.*     Statutes  conferring  authority  upon  the 

1.  Union  Iron  Co.  v.  Pierce,  4  Biss.  (Supp.)  408;  Wright  z^.  Hawkins,  38  Tex. 

(U.  S.  Cir.)  327;  Kelsey  v,  Kendall,  48  ,452;  Ycatman  v.  Day,  79  Ky.  186;  Dupy 

Vt.  24;  Greenough  v.  Greenough,  xi  Pa.  v.  Wickwire,  i  D.  Ch'p.  (Vt.)  237. 

St.  494;  West  Branch  Boom  Co.  v.  Dodge,  But  in  cases  where  the  jurisdiction  has 

31  Pa.  St.  285;  Reiser  v.  Saving  Assn.,  attached  and  there  has  been  a  formal 

39  Pa.  St.  137;  Haley  v.  Philadelphia,  68  defect  in    the    proceedings,    where   the 

Pa.  St.  45;  Dequindre  v.   Williams,  31  equity  of  the  party  is  complete  and  all 

Ind.  444;  McManning  v.  Farrar.  46  Mo.  that  is  wanted  is  legal  form,  it  is  within 

376;  Lincoln  Building  Assn.  v.  Graham,  the  recognized  power  of  the  legislature 

7Nebr.  173.     CV/n^<2r<r  Baker  t^.  Herndon,  to  correct  such  defect  and  to  provide  a 

17  Ga.  568.  remedy  for  the  legal  righL      Lane  r. 

Retroactive  declaratory  statutes  must  Nelson,  79  Pa.  St.  407;  State  v.  Union, 

not  be  allowed  to  affect  vested  rights.  33  N.  J.  L.  350;  Selsby  v.  Redlon,  19 

Lambertson    v.   Hogan,   2   Pa.   St.   22;  Wis.  17;  Beach  v.  Walker,  6  Conn.  197; 

Haley  v.   Philadelphia,   68   Pa.  St,   45;  Booth  z/.  Booth,  7  Copn.  350;  Mather  r. 

McLeod  V,  Burroughs,  9  Ga.  213.  Chapman,  6  Conn.  54;  Hannibal,  etc.,  R. 

S.  Ryan  v.  State.  5  Nebr.  276;  Towle  v.  Marion  Co.,  36  Mo.  294. 

v\  Railroad,  18  N.  H.  547.  Statutes  passed    for  •the    purpose   of 

But  where  a  moral  obligation  exists,  healing  defects  in  the  acknowledgments 

the  legislature  may  give  it  legal  effect  by  of  prior  deeds  or  other. conveyances,  or 

a    retroactive    statute.        Lycoming    v,  excusing    other    informalities    in    their 

Union,  15  Pa.  St.  166;  New  Orleans  v.  execution   or  registration,  are  constitn- 

Clark,  95  U.  S.  654.  tional.     Chesnut  v.  Shane,  16  Ohio,  599; 

8.  Cooley  Const.  Lim.  371;    Green  v.  Ferguson  v,   Williams,    58    Iowa.    717: 

Abraham,  43  Ark.  420;  Exchange  Bank  Brinton  v.  Seevers,  12  Iowa,  389:  Barton 

Tax  Cases,  21  Fed.  Repr.  99.  v.    Morris,   15   Ohio,   408;  Joumcay  r. 

CuratiTe  Aets.— If  the  judicial  proceed-  Gibson.  56  Pa.  St.  57:  Bamet  v.  Barnct, 

ings  which  the  confirmatory  act  is  de-  15  S.  &  R.  (Pa.)  72;  Maxey  r.  Wise,  25 

signed  to  remedy  were  absolutely  void,  for  Ind.  i;  Dulany  v,  Tilghman,  6  Gill  &  J. 

want  of  jurisdiction  or  other  reason,  then  (Md.)  461. 

the  attempted  cure  cannot  be  effected,  and  It  is  said  that  if  the  defects  in  the  deed 

the  rights  of  the  parties  must  stand  as  were    such    as    to  render  it    positively 

they  were.     McDaniel  v,  Corell.  19  111.  ineffectual  to  convey  the  grantor's  title,  a 

226;  Denny  v.  Mattoon,  2  Allen  (Mass.).  subsequent    curative    statute  would   be 

361;   Lane  v.  Nelson,  79   Pa.    St.   407;  objectionable  as  depriving  the  party  of 

Riciiardfl  v.  Rote,  68  Pa.  St.  248;  Pryor  his  property  without  due  process  of  law. 

V,  Downey,  50  Cal.  388;  Israel  v.  Arthur.  Russell  v,  Rumsey,  35  111.  362;  Alabama 

7  Colo.  5;  Sherwood  v,  Fleming,  25  Tex.  Ins.  Co.  r.  Boy  kin,  38  Ala.  510;   Orton 
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courts  to  grant  divorces  for  causes  occurring  before  the  passage  of 
the  authorizing  statute,  and  which,  at  the  time  of  their  happening, 
furnished  no  ground  for  the  dissolution  of  the  marriage  relation, 
are  not  objectionable  on  account  of  their  retroactive  operation.* 

V.  Noonan,  23  Wis.    loa.     But  compart  of  corporate  powers.     Syracuse  Bank  v. 

Barnet  v.  Barnet.  15  S.  &  R.  (Pa.)  72;  Davis,  16  Barb.  (N.  Y.)  188;  Mitchell  v. 

Watson  V.  Mercer.  8   Pet.  (U.  S.)  88;  Deeds,  49  111.  416;  Morris  v.  State,  62 

Davis  V.  Bank,  7  Ind.  316;  Dent2el  v,  Tex.  728;  Gardner  v.  Haney,  86  Ind.  17; 

Waldie,  30  Cal.  138;  Goshorn  v.  Purcell,  Schenleyz^.  Commonwealth,  36  Pa. St.  29. 

II  Ohio  St.  641.  And  to  cure  irregularities  and  defects 

But  such  statutes  cannot  be  allowed  to  in  the  previous  assessments  of  property 

affect  the  vested  rights  of  third  parties,  for  taxation  and  the  levy  of  taxes  thereon. 

Cooley  Const.   Lim.   378;    Meighen  v,  Boardman  v,  Beckwith,  18   Iowa,  292; 

Strong,  6  Minn.  177;  Green  v.  Drinker,  Musselman  v.  Logansport,  29  Ind.  533; 

7  Watts  &  S.  (Pa.)  440.  Chamberlain  v,  Taylor,  36  Hun  (N.  Y.), 

Statutes  are  valid  which  confirm  deeds  24;  Butler  v.  Toledo,  5  Ohio  St.  225; 
that  are  irregular  only  through  an  imper-  Strauch  v.  Shoemaker,  i  Watts  &  S.  (Pa.)' 
feet  compliance  with  the  peculiar  statutory  175;  Montgomery  v.  Meredith,  17  Pa.  St. 
provisions  governing  the  acknowledg-  42;  Walter  v.  Bacon,  8  Mass.  472;  Locke 
ments  of  married  women.  Johnson  v,  v,  Dane,' 9  Mass.  360;  Patterson  v,  Phil- 
Richardson,  44  Ark.  365;  Barnet  v,  brook,  9  Mass.  153;  Brevoort  v.  Detroit, 
Barnet,  15  S.  &  R.  (Pa.)  72.  See  Russell  23  Mich.  322;  State  v,  Newark,  34  N.  J. 
V.  Rumsey,  35  111.  362;  Pcarcc  r.  Patton,  L.  237. 

7  B.  Mon.  (Ky.)  162;  Goshorn  v,  Purcell,  But  if  the  fault  is  in  the  nature  of  the 

II  Ohio  St.  641;  Chesnut  v,  Shane,  16  tax  itself,  it  cannot  be  obviated  by  subse- 

Ohto,  599;  Denuel  V.  Waldie,  30  Cal.  138.  quent  act.     May  v.  Holdridge,  23  Wis. 

But  if  the  invalidity  of  the  conveyance  93;  Cooley  Const.  Lim.  382. 
arises  from  a  want  of  power  in  the  Where  a  person  has  designed  and  at- 
grantor  to  convey  the  particular  estate,  tempted  to  enter  into  aparticular  contract, 
and  not  from  any  informality  in  its  exe-  but  has  failed  to  bind  himself,  in  the  con- 
cution.  nor  merely  from  a  disability  im-  templation  of  the  law,  either  in  conse- 
posed  by  the  policy  of  the  law,  it  is  not  quence  of  a  personal  disability  on  his 
in  the  power  of  the  legislature  to  confer  part,  or'of  considerations  of  public  policy 
retroactive  efficacy  on  the  deed;  both  existing  at  that  time,  or  by  reason  of  the 
because  the  rights  of  third  parties  are  neglect  of  some  legal  formality  or  re- 
necessarily  involved,  and  because  the  quirement,  he  cannot  complain  of  a  sub- 
legislature could  not,  in  advance,  have  sequent  statute  validating  the  contract 
authorized  such  a  conveyance.  Black  and  fixing  his  liability.  See  Mechanics' 
on  Const.  Prohibitions.  §  211;  Shonk  v.  Bank  i>,  Allen,  28  Conn.  97;  Andrews  v. 
Brown,  61  Pa.  St.  320;  Routson  v.  Wolf,  Russell,  7  Blackf.  (Ind.)  474;  Grimes  r. 
35  Mo.  174.  Doe,  8  Blackf.  (Ind.)  371;  Thompson  v. 

Laws  passed  to  remedy  the  defective  Morgan,  6  Minn.  292;  Parmelee  v.  Law- 
execution  of  powers,  when  intended  to  rence,  48  111.  331;  Curtis  v,  Leavitt,  17 
carry  out  the  manifest  intention  of  the  Barb.  (N.  Y.)  309;  State  v.  Norwood.  12 
parties,  and  not  affecting  vested  rights,  Md.  195;  Gibson  «/.  Hubbard,  13  Mich, 
are  constitutional.  State  v,  Newark,  27  215;  Harris  v,  Rutledge,  19  Iowa,  389; 
N.  J.  L.  185;  Smith  v,  Callaghan,  24  N.  Lewis  v.  McElvain,  16  Ohio,  347;  Estep 
W.  Repr.  (Iowa)  50.  v.  Hutchman,  14  S.  &  R.  (Pa.)  435;  New 

The  legislature  has  constitutional  au-  Orleans  v.  Clarke,  95  U.  S.  644. 
thority  to  pass  a  statute  affecting  the  The  legislature  may  legalize  irregular 
execution  of  wills,  and  to  give  it  a  retro-  marriages.  Goshen  v.  Stonington,  4 
spective  effect  upon  testaments  already  Conn.  209;  Brower  t/.  Bowers,  i  Abb. 
made  at  the  tjme  of  its  passage,  but  which  App.  Dec.  (N.  Y.)  214. 
have  not  yet  taken  effect  by  the  death  of  1.  Jones  v,  Jones,  2  Tenn.  a ;  Berthe- 
the  testator.  Long  v,  Zook,  13  Pa.  St.  lemy  v,  Johnson,  3  B.  Mon.  (KyO  90; 
400;  American  Baptist  Union  v.  Peck,  10  Carson  v.  Carson,  40  Miss.  349;  West  v, 
Mich.  341;  Loveren  v.  Lamprey,  22  N.  West,  2  Mass.  223;  Bigelow  v,  Bigelow, 
H.  434.  See  McCartv  v.  Hoffman,  23  108  Mass.  38;  i  Bishop  Mar.  &  Div.  gg 
Pa.  St.  507;  Greenougn  v.  Greenough.  11  670-680,  and  696-700.  Compare  Clark  v. 
Pa.  St.  489;  State  v.  Warren,  28  Md.  338;  Clark,  10  N.  H.  387;  Greenlaw  v.  Green- 
Southard  V.  Railroad,  26  N.  J.  L.  13.  law,  12   N.   H.  200;  Jarvis  v.   Tarvis,  3 

And  to  remedy  the  defective  exercise  Edw.  Ch.  (N.  Y.)462;  Given  v.  Marr,  27 
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A  State  may  constitutionally  pass  a  retroactive  law  impairing  her 
own  rights.^ 

COHSTRAIHT. — Compulsion  ;   restraint ;   abridgment   of  liberty 
or  hindrance  of  the  will.* 

COITBTEXJCTIOH'.— The  erection  or  creation  of  anything.^    The 

Me.  2X2;  Sherburne  v.  Sherburne,  6  Me.  without  discrimination  to  the  same  pur- 

210.  ^se.     To  say  that  an  act  is  done  with- 

1.  Davis  V.  Dawes,  4  Watts  &  S.  (Pa.)  out  'constraint,'  or  without  'restraint.' 

40t;  Lewis  v.  Turner,  40 Ga.  416;  Mayers  would  convey  the  same  meaning,  name- 

V.  Bryne,  19  Ark.  308.  ly,  without   *  any  abridgment  of  liberty 

Authorities  on  Constitational   Law. —  or  hindrance  of  the  will,"  which  is  one  of 

Story  on  the  Constitution ;  Cooley's  Con-  the  recognized  definitions  of  restfainL  ^ 

stitutional  Limitations;  Cooley's  Const!*  I  am  of  opinion,  therefore,  that,  while' 

tutional  Law;  Sedgwick,  Statutory  and  the  words  are  different,  the  sense  is  one, 

Constitutional  Law;  Pomeroy's  Constitu-  and  that  the  certificate  is  valid."    £d- 

tional  Law;  Desty's  Federal  Constitution;  monson  v.  Harris,  2  Tenn.  Ch.  427. 
Black    on    Constitutional    Prohibitions;        8.  Where  a  jury  had  allowed  plaintiffs 

Bump.  Notes  of  Constitutional  Decisions;  the  sum  of  $500  for  a  **  right  of  way** 

Wade  on  Retroactive  Law;  Tiedman  on  taken  by  a  railroad  company  over  their 

Police  Power.  lands,  on  an  instruction  of  the  court  thai, 

8.  On  the  question  of  the  validity  of  *'  if  the  strip  appropriated  by  the  railroad 
a  trust  deed  made  by  a  married  woman,  company  is  timber  land,  the  jury  will 
wherein  the  certificate  of  privy  examina-  consider  the  fact  in  estimating  the  dam- 
tion,  instead  of  following  the  words  of  the  ages,  and  that  the  railroad  take  with  the 
code  that  she  ' '  acknowledged  the  execu-  appropriation  of  the  land  the  right  to  de- 
tion  of  the  said  deed  to  have  been  done  by  stroy  or  appropriate  the  entire  timber  on 
her  freely,  voluntarily,  and  understand-  the  strip,  if  the  company  should  deem  it 
ingly,  without  compulsion  or  constraint  necessary  or  convenient  so  to  do,  this  in- 
from  her  said  husband,"  substituted  the  struction  was  held  error,  and  likely  to 
word  "  restraint"  for  the  word  **  con-  mislead  the  jury ;  for,  said  Wright,  J., 
straint."  The  court.  Cooper,  Ch.,  after  "  If  the  instruction  in  this  case  had  used 
showing  that  while  the  omission  of  one  only  the  language  that  the  company  had 
of  the  words  included  in  the  form  is  fa-  the  right  to  appropriate  the  timber  on 
tal.  yet  the  substitution  of  a  word  of  sim-  the  strip  if  deemed  necessary  or  conre- 
ilar  meaning  is  not  matter  of  substance,  nient,  it  would  have  been  little  if  any 
and  that  a  prior  act  on  the  same  subject  objectionable  when  or  if  taken  in  con- 
actually  employed  the  word  "restraint,"  nection  with  the  further  thought,  that 
said  :  '*  The  question  is  consequently  such  appropriation  was  to  be  for  the  pur- 
narrowed  down  to  this:  Is  the  word  '  re-  poses  named  in  the  statute.  But  even 
straint'  the  sam^  word  in  substance  as  when  thus  considered  it  is  liable  to  the 
'constraint,' the  word  prescribed  by  the  construction  that  such  appropriation 
form?. . .  .One  of  the  meanings  which  both  might  be  for  any  purpose  deemed  oeces- 
Sheridan  and  Johnson  give  to  the  verb  sary  or  convenient  by  the  company. 
*  constrain  '  is,  to  restrain.  And  all  of  our  And  this  certainly  is  not  the  meaning  of 
lexicographers  give  as  one  of  the  mean-  the  law.  The  company  has  no  right  to 
ings  of  the  noun  '  restraint '  an  abridg*  determine  the  necessity  for  the  use  ex- 
ment  of  liberty  or  hindrance  of  the  will,  cept  as  connected  with  the  two  objects 
It  is  in  this  sense  that  it  was  used  in  the  named  in  the  act.  But  if  we  look  at  the 
form  of  certificate  of  1833,  and  in  that  instruction  a  little  more  closely,  it  will  be 
view'  is  perhaps  more  appropriate  than  found  to  be  still  more  objectionable, 
'constraint/  which,  except  we  give  it  Under  it  the  jury  could  give  damages, 
the  sense  of  '  restraint,  is  identical  in  view  of  the  fact  that  the  company  had 
in  meaning  with  the  word  'compulsion,'  the  right  to  destroy  the  entire  timber  on 
with  which  it  is  connected. "  The  mean-  the  strip  if  deemed  necessary  or  conve- 
ing  of  the  two  words,  at  one  time  iden-  ntent.  This  language,  it  seems  to  us, 
tical,  has  been  so  differentiated  by  usage  loses  sight  of  those  rights  which  are  sar- 
of  the  best  writers  as  now  to  convey,  rendered  on  the  one  hand  by  the  pro- 
when  correctly  used,  distinct  ideas.  But  prietor  of  the  land,  and  acquired  on  the 
as  elements  of  the  vulgar  tongue  they  other  by  the  company.  By  this  appropria- 
are  still  so  nearly  alike  as  to  be  applied  tion  the  public,  or  in  this  instance  the  com- 
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jMknitioB.                            CONSTI^  UCTIVE,  JMaitioa. 

act    of   putting   a  meaning  on,  or  of  explaining  in  a  certain 
way,^ 

COHBTBVCTIVS.    (See  also  Fraud  ;  Trusts.)— <i)  Inferred ; 
not  directly  expressed/-* 

pany,  acquires  only'the  right  of  way.  The  from  the  meaning  of  the  text  of  the  stat- 
property  in  the  soil  and  the  timber  grow-  ute  alone,  but  from  such  words  inter- 
mg  thereon  remain  unchanged,  except  preted  in  view  of  the  general  object  of 
that  the  company  may  in  some  instances,  the  particular  act.  The  adjudications  are 
if  necessary,  for  the  purposes  named  in  the  results,  not  of  acts  of  interpretation, 
the  statute,  appropriate  the  timber  found  which  is  the  mere  finding  of  the  true 
thereon.  The  right  of  property  in  the  sense  of  the  special  form  of  words  used, 
timber  is,  however,  not  necessarily  but  of  acts  of  'construction,' which  Dr. 
changed  by  the  appropriation,  any  Lieber,  in  his  Hermeneutics,  has  prop- 
more  than  that  in  the  soil.  And  there  erly  defined  as  '  the  drawing  of  conclu- 
!s  certainly  no  warrant  anywhere  for  sions  respecting  subjects  that  lie  beyond 
the  conclusion  that  such  appropriation  the  direct  expression  of  the  text — conclu- 
gives  the  right  to  destroy  the  timber,  sions  which  are  in  the  spirit,  though  not 
Unless  necessary  for  the  purpose  of  within  the  letter  of  the  text.' "  Propri- 
'construction'  or  repairs,  the  propri-  etors  of  Morris  Aqueduct  v,  Jones,  7 
etor  may  remove  the  timber  and  use  it  Vroom  (N.  J.),  206. 
as  his  own;  it  being  understood  by  the  8.  (MiistniotiysVraiidDistiiigiilBhedfRnft 
word  '  construction  *  as  here  used,  more  Aetval.  See  Actual,  vol.  i.  p.  184,  (^). 
is  meant  than  the  mere  making  of  the  Constmetivs  Dslivsry.  See  Actual 
road-bed.      The   *  construction '  of   the  Delivery. 

road  implies  its  preparation  and  readiness  *'  Constructive  delivery"  is  a  general 

for  use  ;  and  not  only  so,  but  its  use  in  a  term    comprehending     all     those    acts 

convenient  and  safe  manner.      Hence,  which,  although   not  truly  conferring  a 

though  such  timber  might  not  be  neces-  real  possession  of  the  thing  sold  on  the 

sary  for  the  *  construction '  of  the  track,  vendee,   have    been    held,   constructiane 

it  might  be  necessary  to  remove  it  for  the  juris ^  equivalent  to  acts  of  real  delivery. 

safe  running  of  the  locomotive  and  cars.  In  this  sense  constructive  delivery  in- 

The  right  to  thus  remove  does  not,  how-  eludes  symbolical  delivery  and  all  those 

ever,  carry  with  it  the  right  to  destroy,  /ra^/i/i^^n^x^^/irwhich  have  been  admitted 

nor  yet  to  appropriate  it  to  the  use  of  the  into  the  law  as  sufficient  to  vest  the  abso- 

company  for  the  purpose  of  firewood  or  lute  property  in  the  vendee,  and  bar  the 

the  like.'*     Preston  v.  Dubuque  &  Pacific  rights  of  lien  and  stoppage  in  transitu^ 

R.  Co.,  XI  la.  15.  such  as  marking  and  setting  apart  the 

1.  In  holding  that  a  statute  requiring  goods  as  belonging  to  the  vendee,  charg- 

notice  of  an  appeal  to  be  given  **  two  ing  him  with  warehouse  rent,  etc.     Bolin 

weeks  prior  to"  the  term  to  which  the  ap-  v,  Huflnagle,  i  Rawle  (Pa.),  i. 

peal  is  addressed  is  mandatory  and  not  Constmetivs    Possession    Bistingnishod 

directory,  the  court,  Beasley,  C.  J.,  said:  from  Aetnal.     See  Actual  Possession. 

*'  Upon  the  argument  before  the  court,  Gonstrnetivs  Votioe.    See  Actual  No- 

an  effort  was  made,  on  two  grounds,  to  tice. 

avoid  the  effect  of  this  clear,  statutory  Lord  Chief  Baron   Eyre  has  defined 

expression.     The    first    position    taken  "constructive  notice"  to  be  '*in  its  na- 

was,  that  the  legislative  direction  with  ture  no  more  than  evidence  of  notice,  the 

respect  to  the  time  for  which  notice  of  presumption  of  which  is  so  violent  that 

the  appeal  is  to  be  given  is  not  manda-  the  court  will  not  allow  even  of  its  being 

iory,  out  merely  directory.     There  have  contradicted."    Quoted  and  approved  in 

been  a  number  of  decisions  which  have.  Nelson  v,  Allen,   i  Yerg.  (Tenn.)  360; 

under  special  circumstances,   held   that  Jordan  v.  Pollock,    14  Ga.  145;  Conro 

neither  the  exact  time  nor  the  exact  mode  v.  Port  Henry  Iron  Co.,  12  Barb.  (N.  Y.) 

prescribed  by  sututes  for  the  doing  of  27:  French  v.  Loyal  Co.,  5  Leigh  (Va.), 

acts  directed  to  be  done  is  necessarily  627;  Garrard  v,  JPittsburgh  &  Connels- 

essential  to  the  validity  of  the  transac-  ville  R.  Co.,  29  Pa.  St.  154;  First  Nat. 

tion.     Upon  looking  into  the  cases  re-  Bank  of  Allegheny  t^.  Farmers' Dep.  Nat. 

ferred  to,  and  on  examination  of  others  Bank,  5  Cent.  Rep.  505. 

standing  in  the  same  line,  I  find  they  all  *'  Constructive   notice"  is  a  legal  im 

rest  upon  the  common  principle  that  the  ference  from  established  facts;  and  when 

legislative  will  is  to  be  ascertained  not  the  facts  are  not  controverted,  or  the 
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CONSULS  AND  AMBASSADORS. 


(2)  One  of  the  divisions  of  trusts,^ 
COHSXTLS  AHB  AMBA8SAD0BS. 


Definition,  764. 

Consul,  764. 

Ambassador,  764. 
Ambassadors — Division,  765. 

Extraordinary,  765. 

Ordinary,  765. 
Ambassadors  —  Ministers  —  Distin- 
guished, 765. 
United  States  Law  Concerning,  766. 

Provisions   of ,  the    United   States 
Constitution,  766. 


United  States  Statutes,  766. 
Consular  Officers,  766, 
Diplomatic  Officers^  767. 
Duties  of  Consular  Officers^  j6y. 
Diplomatic  and  Consular  Officers^* 

Provisions,  ySj, 
Consular  Courts,  768. 
Ambassadors — Immunities  and  Prrvi' 

leges,  772. 
Consuls — Privileges,  774. 


1.  Definition. — {a)  Consul, — ^A  consul  is  a  commercial  agent  of  a 
country,  residing  in  a  foreign  seaport,  whose  duty  it  is  to  promote 
commercial  intercourse  of  the  state,  and  especially  of  the  individ- 
ual citizens.  Consuls  may  be  divided  into  consuls-general,  consuls, 
or  vice-consuls,  whose  functions  are  nearly  the  same.*-*  A  consul 
is  a  person  commissioned  to  reside  in  a  foreign  country,  as  an 
agent  of  a  government  to  protect  the  rights,  commerce,  merchants, 
and  seamen  of  the  state  he  represents,  and  to  aid  in  any  com- 
mercial and  sometimes  in  diplomatic  transactions  with  such  foreign 
nation.^  A  consul  is  an  officer  appointed  to  reside  in  foreign  sea- 
ports, to  protect  and  extend  the  commerce  carried  on  between  the 
subjects  of  the  country  which  appointed  him,  and  those  of  the 
country  or  place  in  which  he  is  to  reside.*  Consuls  are  com- 
mercial agents  appointed  by  the  sovereign  to  reside  in  the  sea- 
ports of  foreign  countries,  with  a  commission  to  watch  over  the 
commercial  rights  and  privileges  of  the  nation  deputing  them.* 
A  consul  is  a  commercial  agent  appointed  by  a  government  to  re- 
side in  a  seaport  of  a  foreign  country,  and  commissioned  to  watch 
over  the  commercial  rights  and  privileges  of  the  nation  deputing 
him.® 

{b)  Ambassador. — Ambassadors  are  functionaries  by  whom  inter- 
course between  sovereignties  is  conducted.^  An  ambassador  is  a 
minister  of  the  highest  rank  employed  by  a  nation  to  represent  it, 
and  to  manage  its  interests  at  the  court  or  seat  of  government  of 
some  other  nationality.^    Ambassadors  are  diplomatic  ministers 

alleged  defect  or  infirmity  appears  on  arises  when  a  person,  clothed  with  a  fido- 
the  face  of  the  instrument  and  is  matter  ciary  charaoter.  by  fraud  or  otherwise 
^of  ocular  inspection,  the  question  is  one  gains  some  advantage  to  himself.  Courts 
for  the  court.  Whether  under  a  Con-  construe  this  to  be  an  advantage  for  the 
ceded  State  of  facts  the  law  will  impute  cestui  que  trust  or  a  "  constructive  trust" 
notice  to  the  purchaser  is  not  a  question  Burks  z/.  Burks,  7  Baxt.  (Tenn.)  353. 
for  the  jury.  Birdsall  v.  Russell,  29  N. 
Y.  aao. 

ConitmotiTe   PoumsIob   Distinguished 
from  Aotnal.     See  Actual  Possession. 

Constniotive    Total    Loss.      See    Ac- 
tual. 


1.  A  *' constructive  trust"  is  one  that 


8.  Woolsey's  Int.  Law,  sec.  95. 

8.  Webster's  Dictionary. 

4.  Wharton's  L.  Diet. 

5.  I  Kent,  42. 

6.  Bouvicr's  L.  DicL 

7.  Woolsey's  Int.  L. 

8.  Webster's  Diet, 
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sent  by  one  sovereign  power  to  another,  with  authority  by  letters 
of  credence  to  treat  on  affairs  of  State.^  An  ambassador  is  a  pub- 
lic minister  sent  abroad  by  some  sovereign  state  or  prince,  with 
legal  commission  and  authority  to  transact  business  on  behalf  of 
his  country  with  the  government  to  which  he  is  sent.^ 

2.  AmbaMEdon. — Definition. — (i)  An  ambassador  extraordinary 
is  one  employed  qn  political  or  extraordinary  occasion,  or  residing 
at  a.  foreign  court  for  an  indeterminate  period. 

(2)  An  ordinary  ambassador  is  one  that  has  a  permanent  mission.* 
Ambassadors  are  either  ordinary,  who  reside  in  the  place  whither 
they  are  sent,  for  the  protection  of  commerce,  which  is  their 
greatest  care,  or  extraordinary.  The  latter  is  employed  upon 
some  special  matter,  as  condolence,  congratulations,  and  the 
like.* 

8.  AmbuiadoT— Mmister  Plenipotentiary— Dirtingpiished. — ^Accord- 
ing to  European  authority,  a  minister  plenipotentiary  is  not  of 
equal  rank  with  an  ambassador.  The  Congress  of  Vienna  of  181 5 
and  of  Aix-la-Chapelle  in  18 18  make  this  division:  i.  Ambassa- 
dors and  papal  legates,  or  nuncios.  2.  Envoys,  ministers,  and 
other  accredited  agents  to  the  sovereigns.  3.  Ministers  resident 
accredited  to  sovereigns.  4.  Charges  d'affaires  accredited  to  the 
department  of  foreign  relations.  The  distinction  of  ambassadors, 
ministers  plenipotentiary,  envoys  extraordinary,  and  resident  min- 
isters has  reference  to  diplomatic  precedence  and  etiquette,  and 
not  to  their  essential  powers  and  privileges.^ 

1.  Wharton's  L.  t>ict.  between  an  ambassador  and  a  minister  is 

S.  Bouvter's  L.  Diet.  not    accepted.     A    foreign    minister    is 

S.  Vattel's  Droit  des  Gens,  liv.  i,  4,  c.  usually  called  an  ambassador.  Brightly*s 

6,  sees.  70-79..  Dig.  Laws  U.  S. 

4.  Wharton's  L.  Diet.  And  a  minister  is  defined  as  a  repre-  ^ 

5.  Marten's  Pr6cis  du  Droit  des  Gens,  sentative  of  a  sovereign  or  government 
Modemes  de  I'Europe  fond6  sur  les  at  a  foreign  court;  a  delegate;  an  ambas- 
Trait6s  et  1' Usage,  201-207.  sador.     Webster's  Diet. 

The  United  States  government  send  One     European    publicist     says    that 

ministers  plenipotentiary  to  the  courts  of  charg/s  d'affaires  and  ministers  resident 

the  great  powers,  and  charges  eTaffaires  are    diplomatic    representatives  of    the 

to  the    inferior  nationalities.      Sparlcs's  third    class.     Pinheiro-Ferreira's    Cours 

Diplomatic  Correspondence,  viii.  108.  de  Droit   Public.     But  this   Portuguese 

The  Congress  of  Vienna  of  1815  set-  publicist    meant,    undoubtedly,    simply 

tied  the  question  of  precedence  among  ministers,   and    not  ministers    plenipo- 

tbe  diplomatic  corps.      The  diplomatic  tentiary,  who,  it  would  seem  by  implica- 

representatives  should  take  rank  accord-  tion,  would  rank  as  diplomatic  agents  of 

ing  to  the  date  of  the  official  notice  of  the  second  class. 

their  arrival.  This  agreement  was  signed  The  consular  office  appears  to  have 

by  eight  European  powers.     Wheaton's  arisen  about  the  middle  of  the  twelfth 

Elements  of  Int.  Law,  265;  Recueil  des  century  in  Italy,  and  was  generally  es- 

Pi^ces  Officielles,  viii.  No.  17.  tablished  all  over  Europe  in  the  sixteenth 

Note, — Ministers  plenipotentiary  from  century.  Formerly  in  Great  Britain  the  , 
the  United  States  are  ranked  lower  than  crown  appointed  all  consuls  upon  the  in- 
ambassadors,  even  from  an  inferior  na-  dorsement  of  great  commercial  houses, 
tion.  See  I  Whart.  Dig.  Int.  Law,  tit.  Now  they  are  appointed  directly  by  the 
Diplomatic  Officers.  governn^ent  without  any  such  indorse- 
In  the  United  States  it  would  seem  ment  Wharton's  Law  Diet, 
thai  the  distiociioii  recognixed  ia  Europe  In  the  United  States  the  Presklent, 
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4.  United  States  Law  Conoeniing. — {a)  Provisions  of  the  United 
States  Constitution. — ^The  judicial  jiower  of  the  United  States 
shall  extend  to  *all  cases  affecting  ambassadors,  and  to  all  cases 
affecting  ministers  and  consuls.  '*  In  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls,  .  .  .  the  United  States 
supreme  court  shall  have  original  jurisdiction/'* 

{b)  United  States  Statutes, — The  diplomatic  .officers,  including 
consular,  are  distinguished  by  the  United  States  statutes.  Consul- 
general,  consul,  and  commercial  agent  are  full,  principal,  and  per- 
manent consular  officers,  and  to  be  distinguished  from  subordinate 
and  substitutes. 

Deputy  consul  and  consular  agent  denote  consular  officers  sub- 
orclinate  to  their  principals,  "  exercising  the  powers  and  performing 
the  duties  within  the  limits  of  their  consulates  or  commercial 
agencies  respectively,  the  former  [deputy  consuls]  at  the  same  ports 
or  places,  and  the  latter  at  ports  or  places  different  from  those 
at  which  such  principals  are  located  respectively." 

Vice-consuls  and  vice-commercial  agents  are  consular  officers 
who  are  substituted  temporarily  to  fill  the  places  of  consuls-gen- 
eral, consuls,  or  commercial  agents,  when  temporarily  absent  or  re. 
lieved  from  duty. 

(i)  Consular  Officers  are  consuls-general,  consuls,  commercial 
agents,  deputy  consuls,  vice-consuls,  vi^e-commercial  agents,  and 
consular  agents,  and  none  others. 

(2^  Diplomatic  Officers  are  ambassadors,  envoys  extraordinary, 
ministers  plenipotentiary,  ministers  resident,  commissioners, 
chargfs  d'affaires^  agents,  and  secretarie3  of  legation,  and  none 
others. 

No  person  in  the  diplomatic  service  of  the  United  States  shall 
wear  any  uniform  or  official  costume  not  authorized  by  Con- 
gress.* 

Every  consul-general,  consul,  and  commercial  agent  must  give  a 
bond,  with  sureties  who  are  permanent  residents  of  the  United 
States,  to  be  approved  by  the  secretary  of  state,  who  shall  deposit 

' '  by  and  with  the  advice  and  consent  of  tion  are  given  by  express  provisions  of 

the  Senate/'   "shall  appoint  ambassa-  treaties  between  the  nations  concerned, 

dors,  other  public  ministers,  and  con-  Warden's  Origin  and  Nature  of  Consular 

suls.  ..."    U.  S.  Const,  art.  2,  sec.  2,  Establishments. 

pt.  8.  Consuls  were  Icnown  in  ancient  Athens, 

Originally  a  consul  had  large  judicial  and  were  located  in  commercial  ports  in 

and  commercial  powers.     He  exercised  which  the  Athenians  traded,  to  protect 

entire    municipal    authority    pver    his  their  merchants  in   mercantile  transac- 

countrymen  in  the  country  where  he  was  tions.    3  St.  John's  Hist,  of  the  Manners 

sent.    The   great   commercial    changes  and  Customs  of  Ancient  Greece,  282. 
and  the  shifting  of  circumstances,  to*        The  introduction  of  the  practice  of  resi- 

gether  with  the  prevalence  of  civil  order  dent  ministers  adopted  by  nations  is  cred- 

in   the  several  Christian  nations,  have  ited  to  Ferdinand  the  datholic.    i  Pres- 

greatly  modified  the  consular  office  and  cott's    Hist.    Ferdinand    and    Isabella, 

curtailed  its  powers.    Generally,  in  these  352. 
times,  the   judicial    powers    which    are        1.  Art.  iii.  sec.  2. 
vested  In  consuls  accredited  to  any  na-        8.  U.  S.  Rev.  Stat.  (1874),  t  18^  c  i. 
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them  with  the  secretary  of  the  treasury.  These  bonds  are  in 
amount  from  one  thousand  to  ten  thousand  dollars.  Every  vice- 
consul  also  is  required  to  give  bond.  Certain  consuls  are  also  pro- 
hibited from  transacting  business  as  a  merchant  or  factor,  and  the 
like.  \i  is  also  provided  that  all  consular  officers  whose  respective 
salaries  exceed  one  thousand  dollars  per  annum  shall  be  prohibited 
from  transacting  business  on  their  own  account. 

The  president  has  general  authority  to  appoint  consular  clerks 
and  the  like.^ 

6.  Duties  of  Consular  Officers.^ — (i)  Every  consular  officer  shall 
keep  a  detailed  list  of  all  the  seamen  and  marines  shipped  and  dis- 
charged by  him. 

(2)  He  shall  keep  a  list  of  the  vessels^  arriving  and  departing, 
their  registered  tonnage,  and  the  number  of  their  seamen  and 
mariners,  and  those  protected,  and  whether  United  States  citizens 
or  not,  and  shall  make  returns  to  the  secretary  of  the  treasury. 

(3^  To  take  possession  of  the  personal  estate  left  by  any  citizen 
of  tne  United  States,  other  than  any  seamen  belonging  to  any 
vessel,  who  shall  die  within  the  jurisdiction  of  their  consulate, 
leaving  no  legal  representative,  partner  in  trade,  or  trustee  ap- 
pointed to  take  care  of  the  deceased's  effects. 

(4)  To  take  an  inventory  of  the  same,  assisted  by  two  merchants 
of  the  United  States  whenever  pi;acticable. 

(5)  To  collect  the  debts  due  the  estate  in  the  country  where  the 
party  died,  and  to  pay  ill  debts  owing  from  the  estate. 

(6)  When  necessary,  sell  perishable  jjroperty  at  once,  and  the 
rest  at  the  expiration  of  a  year,  and  transmit  the  balance  after  the 
settlemei>t  of  all  debts  to  the  treasury  of  the  United  States,  unless 
a  legal  representative  appear  to  claim  the  balance. 

Consular  officers  are  forbidden  to  exercise  any  diplomatic  func- 
tions, or  to  hold  any  diplomatic  correspondence  or  relation  on  the 
part  of  the  United  States,  in,  with,  or  to  the  government  or 
country  to  which  he  is  appointed,  when  there  is  a  diplomatic 
officer  appointed  and  acting.  In  the  absence  of  the  diplomatic 
officer,  the  consul  can  only  act  by  express  authority  from  the 
president.* 

6.  Diplomatic  and  Consular  OiBeer^— Provisions. — These  officers 
must  not  be  absent  from  their  post  of  duty  for  a  longer  period 
than  ten  days  at  any  one  time,  without  permission  previously  ob- 
tained from  the  president. 

tfhe  compensation  allowed  these  officers  shall  be  in  full  for  all 
the  services  rendered  and  personal  expense  incurred.  All  fees  col- 
lected by  diplomatic  and  consular  officers  for  and  in  behalf  of  the 
United  States  shall  be  collected  in  coin  of  the  United  States,  or  at 
its  representative  value  in  exchange. 

Every  secretary  of  legation  and  consular  officer  can  take  the 

m 

1.  U.  S.  Rev.  Sut.  (1874),  t.  18,  c.  a.         S.  U.    S.    Rev.    Sut    (1874X   t    x8, 
t.  U.  S.  Rev.  Stat.  (1874),  t.  x8,  c.  i.      c.  9. 
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oath  of  any  person  whenever  he  deems  it  necessary,  or  perform 
any  notarial  act  which  any  notary  public  is  required  or  authorized 
by  law  to  do  within  the  United  States.  Every  such  oath,  affirma- 
tion,  affidavit,  deposition,  and  notarial  act  administered,  when  cer* 
tiiied  under  his  hand  and  seal  of  office,  shall  be  valid,  and  of  like 
force  and  effect  within  the  United  States,  to  all  intents  and  pur- 
poses, as  if  administered  by  any  competent  officer  within  the 
United  States. 

These  officers  arS  forbidden  to  correspond  with  any  newspaper 
or  private  person  regarding  the  affairs  of  the  government  where 
they  are  located.^ 

Modern  consuls  generally  legalize  by  their  seal,  for  use  within 
their  own  country,  acts  of  judicial  or  other  functionaries;  they 
may  authenticate  marriages,  births,  and  deaths  among  their  coun? 
trymen.  They  receive  protests  of  masters  of  vessels,  grant  pass- 
ports, and  act  as  depositaries  of  ship  papers.  They  may  reclaim 
deserters  from  vessels,  provide  for  destitute  sailors,  and  discharge 
them  and  send  them  home  when  they  have  been  cruelly  treated. 
They  act  in  behalf  of  the  owners  of  stranded  vessels,  and  adminis- 
ter on^  personal  property  left  within  their  consulates,  where  no 
legal  representative  is  left,  and  where  treaty  stipulations  permit.* 

Consuls  are  supposed  to  watch  the  commercial  interests  of  the 
state  which  they  represent.  To  assist  their  countrymen  with  ad- 
vice on  all  doubtful  occasions.  To  see  that,  the  conditions  of  com- 
mercial treaties  are  properly  observed.  To  see  that  those  under 
their  official  protection  are,  not  subjected  to  any  unnecessary  or  un- 
justifiable demands  in  conducting  their  business.  To  represent 
their  grievances  to  the  authorities  at  the  place  where  thdy  reside, 
or  to  the  ambassador  of  the  sovereign  appointing  them,  or  to  the 
court  on  which  the  consulship  depends,  or  to  the  government  at 
home.* 

7.  Connilar  Courts. — Consuls  have  jurisdiction  of  controversies, 
difficulties,  or  disorders  arising  at  sea  or  in  the  waters  or  ports  of 
other  nations  between  the  master  or  officers  and  any  of  the  crew, 
or  between  any  of  the  crew  themselves,  of  any  vessel  belonging  to 
the  nation  represented  by  such  consular  officer,  provided  no  treaty 
stipulation  contravenes  such  action. 

1.  U.  S.  Rev.  St.  t.  i8,  c.  3.  The  consul  must  attend  all  arbitratioos 
S.  Woolsey's  Int.  Law,  §  96.  where  property  is  concerned  between 
8.  Wharton's  L.  Diet.  t.  Consul.  masters  of  British  ships  and  the  freight- 
It  is  laid  down  that  a  British  consul  ers,  being  inhabitants  of  the  pljCe 
must  make  himself  master  of  the  Ian-  where  he  resides.  X  Chitty  Com.  Law, 
guage  used  by  the  court  and  magistracy  58. 

of  the  country  where  he  resides.     He  is  Consuls  from  the  United  States  are  au- 

required  to  acquaint   himself  with    the  thorized  to  make  certificates  of  certain 
treaties  and  laws  of   nations,   and  the  '  facts  in  certain  cases,  which  receive  faith 

specifications  of  duties  on  exported  and  and  credit  in  the  courts  of  the  United 

imported  goods.     To  protect  his  country-  States.     But  these  consulate  certificates 

men  from  iiT^ult,  within  his  jurisdiction,  are  not  to  be  received  in  evidence  unless 

To  see  tlu^t  his  countrymen  do  not  in-  they  are  given  in  the  performance  of  a 

jure  the  native  citizens.    To  see  that  Brit-  consular  function.     U.   S.  v.   Hand,  % 

ish  seamen  have  justice  accorded  them.  Wash.  C.  C.  435. 
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By  treaty  between  the  United  States  government  with  China, 
Japan,  Siam,  Egypt,  and  Madagascar,  the  ministers  and  consuls  of 
the  United  States,  in  those  countries,  shall  have,  in  additioi\  to 
other  powers  and  duties,  judicial  powers.  These  officers  are  em- 
powered to  arraign  and  try  all  citizens  of  the  United  States  charged 
with  offences  against  law  committed  in  such  countries,  respectively, 
and  to  sentence  the  offenders  in  the  manner  authorized.  They 
can  also  execute  the  provisions  of  the  treaties  in  regard  to  civil 
rights,  whether  of  person  or  property.  Their  jurisdiction  in  both 
criminal  and  civil  matters  shall,  in  all  cases,  be  exercised  and  en- 
forced in  conformity  with  the  laws  of  the  United  States,  which  are 
hereby,  so  far  as  necessary  to  execute  such  treaties,  and  so  far  as  they 
are  suitable  to  carry  the  same  into  effect,  respectively  adopted.  But 
where  the  United  States  laws  are  not  adapted,  the  commoh  law 
and  the  law  of  equity  and  admiralty  shall  be  extended  in  like 
manner  over  such  citizens  and  others  in  those  countries.  And  in 
case  this  does  not  answer  the  ends  of  justice,  then  such  officers 
may  decree  such  regulations  as  shall  supply  the  defects.  Officers 
consular  at  islands  or  in  uncivilized  countries  have  a  limited  civjl 
jurisdiction.  In  some  cases  an  appeal  is  allowed  to  the  minister. 
Ministers  are  allowed  jurisdiction  over  certain  offences  against 
foreign  governments  committed  by  citizens  of  the  United  States, 
provided  no  treaty  stipulation  prevents.  In  the  countries  named 
in  the  above  paragraphs  the  United  States  ministers  have  appellate 
jurisdiction  in  civil  and  criminal  cases.  Punishments  are  inflicted 
by  fines  and  imprisonment!  The  minister  can  also  carry  out  the 
execution  of  criminals,  and  punish  for  contempts.  Marshals  of 
consular  courts  are  appointed  by  the  President.  The  regulations 
of  these  courts  are  established  by  the  ministers,  who  make  the 
regulations  public,  and  transmit  them  to  the  United  States  secre- 
tary of  state.  In  carrying  out  the  laws  as  established  under  this 
act  the  word  **  minister"  is  the  person  invested  with  and  exercising 
the  principal  diplomatic  function.  The  word  "  consul "  is  the  per- 
son invested  by  the  United  States  with,  and  exercising  the  func- 
tions of,  consul-general,  vice-consul-general,  consul,  or  vice-consul.^ 

1.   U.  S.  Rev.  Stat.  tit.  47,  sec.  4079  It  is  not  understood  that  consular  or 

et  seq.                                                  «  diplomatic  officers  have  civil  or  criminal 

Giving  judicial  powers  to  United  St^es  jurisdiction,  viriute  officii^  not  even  with 

consuls  is  provided  by  treaty  in  China,  their  attaches,      Wheaton,    Dana's  npte 

Japan,   Sjam,    Turkey,    Persia,  Tripoli,  128. 

Tunis,  Morocco,  and  Muscat,  and  in  un-  Generally  all  consular  officers  repre- 

civUized  countries.     This  consular  juris-  senting  Christian  nations  are  supposed 

diction  of  civil  and  criminal  cases  is  to  to  have  administrative  and  judicial  pow- 

conform  to  the  United  States  law  when  it  ers  so  far  as  their  own  countrymen  are 

applies,  otherwise  by  the  common  law,  in-  concerned.     Attorney -General  Cushing, 

clading  equity  and  admiralty.     Where  7  Op.  Atty.-Gen.  342;  8  Op.  Atty.-Gen. 

these  laws  will  not  apply,  the  defects  are  380. 

to  be  reached  and  the  judgment  enforced  This  same  doctrine  is  held  by  Great 

by  suitable  decrees.    Manv  of  these  cases  Britain.     The  I«aconia,  i   Brown  &  L. 

are   appealable  to  the  ministers.     Law-  117;  Barber  t/.  Lamb,  8  C.  B.  Rep.  N.  S. 

rence's  Wheaton,  note  74;  12  U.  S.  Stat.  95..   In  the  case  of  the  Laconia,  i  Brown 

at  Large,  72.  h.  L.  117,  it  was  held  that  the  supreme 
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consular  court  at  Constantinople  has,  by  cial  power,  cannot  have  jarisdiction  of 

virtue  of  6  &  7  Vic.  c.  94^  and  orders  in  ofifences  of  seamen  in  foreign  ports,  nor 

council  of  August,  i860,  jurisdiction  in  exempt  the  master  of  the  ship  from  his 

cases  of  collision  within  Turkish  waters,  own  responsibility.   The  William  Harris, 

and  can  exercise  such  jurisdiction  both  Ware  (U.  S.  Dist.  C),  367.     If,  however, 

in  rem  and  in  personam.     7  L.  T.  N.  S.  an  American  vessel  seeks  port  of  neccs* 

164:  33  L.  J.  Adm.  Cas.  11.     A  neutral  sity  for  repairs,   the  American    consul 

residing  in  an  enemy's  country,  as  consul  may,  it  would  appear,  according  to  usage, 

of  a  neutral  state,  and  who  also  traded  direct  a  survey  to  ascertain  the  damages, 

there  as  a  merchant,  is  to  be  regarded  as  as  part  of  his  official  duty.     Potter  v. 

an  enemy.     Sorensen  v,  Reg.,  11  Moore  Ocean  Ins.  Co.,  3  Sumn.  C.  C.  27.    la 

P.  C.  C.  141.  an  English  case  it  was  held  that  a  United' 

The  Ottoman  government  allows  Great  States  consul  was  not,  as  consul,  per* 

Britain  to  have  jurisdiction  between  Brit-  mitted  by  the  English  law  to  administer 


ish  subjects  and  subjects  of  other  Chris- 
tian states,  which  jurisdiction  is  exercised 
by  consular  courts.  Passayanni  v.  Rus- 
sian Co.,  2  Moore  P.  C.  C.  N.  S.  t6i;  9 
Jur.  N.  S.  1 160.     It  was  also  decided  in 


upon  the  personalty  of  a  domiciled 
citizen  of  the  United  States,  dying  in 
England.  The  crown  must  take  charge 
of  the  personal  estate  in  trust,  for  pay- 
ments of  debts,  if  any,  and  distribution. 


this  case  that  there  is   no  -compulsory  according     to     the    owner's    domicile. 

power  in  English  consular  courts  over  Aspinwall  v.   The  Queen's   Proctor,  3 

any  person  except  English  subjects;  but  Curteis,  241. 

a  Russian  or  other  foreigner  may  of  his  Foreign  consuls  and  like  officials  have 

own  accord  submit  to  the  jurisdiction  of  exclusive    jurisdiction,   in    the    United 

such  court  with  the  consent  of  his  sov-  States,   over   controversies,    difficulties, 

ereign.  and  troubles  between  officers  and  any  of 

A  defendant,  relying  on  a  judgment  of  the  crew,  or  between  any  of  the  crew,  of 

a  tribunal  summoned  by  a  foreign  con-  vessels  of  their  nationality,  where  treaty 

sular  court  as  a  bar  to  a  party  proceeding  stipulations  accord  this  pow^.    13  U.  S. 

in  England,  is  required  to  establish  that  St.  at  L.  c.  116. 

said  tribunal  had  jurisdiction  by  treaty,  A  foreign  consul,  recognized  by  the 

usage,  or  voluntary  submission.    Barber  United  States  government,  may  assert 

V.  Lamb.  8  C.  B.  N.  S.  95;  6  Jur.  N.  S.  and  defend,  in  the  courts  of  the  United 

981:  29  L.  J.  C.  P.  234;  8  W.  R.  461.  States,    the   rights    of   property  of  the 

A  foreign  consular  court  at  Constanti-  subjects  6i  his  country,  and  may  bring 

nople,  acting  judicially,  orders  the  giving  suits    for   such    purpose,    without    any 

of  a  bond  in  the  nature  of  bottomry  upon  special   authority  or   instructions  from 

a  cargo  owned  by  a  subject  of  a  foreign  the  party  in  interest.     The    Bello  Cor- 

state  which  recognized  the  consular  court  runes.  6  Wheat.  (U.  S.)  168. 

as  its  own;  said  car^o  being  upon  a  ship  As    to    consul's    right    to    intercede 

of  said  state  lying  m  the  port  of  Con-  in  behalf  of   his  countrymen.     Robson 


stantinople.  The  bond  was  sought  to  be 
impeached  by  action  in  a  British  colonial 
court,  the  owners  alleging  that  the  con- 
sular court  had  no  jurisdiction.  It  was 
held  that  the  presumption  was  that  the 


V.  The  Huntress,  2  Wall.  Jr.  (U.  S.)  59; 
Elizabeth,  Blatchf.  Prize  Cas.  (U.  S. 
Dist.  C.)  250;  Adolph.  i  Cun.  (U.  S.)  87. 
teamen  have  often  had  resort  to  the 
admiralty  courts  to  collect  their  wages. 


consular  court  had  jurisdiction,  although  It  has  been  held  in  these  courts  that 
outside  of  Turkey  such  presumption  when  a  sailor  shipped  for  a  voyage  end- 
might  not  exist  in  the  dominions  of  a  ing  in, a  home  port,  his  protest  would 
European  power.  Messina  v.  Petrococ-  be  respected  in  the  absence  of  special 
chino,  4  L.  R.  P.  C.  144;  20  W.  R.  451.  circumstances,  such  as  a  clear  deviation. 

By  the  rule   adopted  in   the    United  cruelty,  or  breaking  op  the  voyage,  al- 

States  the  consul  of  a  decedent's  country  though   there  might  be  a  doubt  as  to 

can  intervene  of  right,  apart  from  treaty,  the  validity  of  the  articles  of  agreement 

only  by  wa/  of  surveillance,  and  without  The.  Becherdass   Ambaidass,   i  Lowell 

jurisdiction,     xi  U.  S.  Stat,  at  L.  52.63:  (U.  S.  Dist.  C),  569;  The  Maggie  Ham- 

8  Op.  Atty.-Gen.  98.  mond,  9  Wall.  (U.  S.)  435. 

Consular  certificates  are  evidence  only  In  Dainess  v.  Hall,  91  U.  S. 


so  far  as  made  by  statute.  Catlett  v, 
Ins.  Co.,  I  Paine  C.  C.  594;  Brown  v. 
The  Independence.  2  Crabbe  (U.  S.  Dist. 
C),  54;   Levy  v,  Burley,  2  Sumn.  C,  C. 

355. 
United  States  consuls  having  no  judi-    and    Mahometan 

770 


13,  the 
supreme  court  held  that  judicial  powers 
are  not  necessarily  incident  to  the  oflrce 
of  consul,  notwithstanding  the  fact 
that  such  powers  are  usually  conferred 
upon   consuls    of   Christians   in  pagaa 

countries,    to    settle 


Oofiiulw  CONSULS  AND  AMBASSADORS, 

• 

controvetsi«s  between  their  own  country-  to  grant  to  any  of  her  consular  senrants 

men  or  subjects  residing  or  commorant  authority  to  exercise   jurisdiction   over 

there,  and  also  for  the  punishment  of  British    subjects."    a  Int.  Law,  p.  273, 

crimes.     These   judicial    powers    have  %  276. 

their  existence  and  power  from  treaty  The  general  doctrine  in  force  tn  the 

stipulations  and   positive    laws    of  the  Levant,  of  the  exterritoriality  of  foreign 

nations  concerned.    The  treaty  between  Christians,  has  given  rise  to  the  follow- 

the  United  States  and  the  Ottoman  em-  ing  system  of  municipal  and  legal  ad- 

pire,  of  1862,  concedes  to  the   United  ministration: 

States  the  same  privileges,  in  respect  to  **  i.  Turkish   tribunals    for  questions 

consular   courts,   with    regard    to    civil  between  subjects  of  the  Porte  and  for- 

and  criminal  jurisdiction  of  said  courts,  eign  Christians. 

which  are   enjoyed    by  other  Christian  **2,  Consular  courts  for  the  business 

nations;  and  the  act  of  Congress  of  June  of  each  nation  of  foreign  Christians. 

22,1860,   establishes   the   necessary  ar-  **3.  Trial  of  questions  between  foreign*^ 

rangement  for  the  exercise  of  such  juris-  Christians  of  different  nations    in    the 

diction.     But  it  was   further  held  that  consular  court  of  the  defendant's  nation, 

such  jurisdiction  Is,  in  terms,  only  such  "4.  Mixed  tribunals  of  Turkish  magis- 

as  is  allowed  bv  the  laws  of  Turkey,  trates  and  foreign  Christians,  at  length 

or    its    usages    m    its   intercourse  with  substituted   in    part  for  cases    between 

other  Christian  nations,  and  hence  such  Turks  and  foreign  Christians, 

laws  or  usages  must  be  shown  in  order  "5.  Finally,  for  causes  between  foreign 

to  know  the  precise  extent  of  consular  Christians,  the  substitution  at  length  of 

jurisdiction.     Courts   cannot    ordinarily  mixed  tribunals  in  place  of  the  separate 

take  judicial  notice  of  foreign  laws  and  courts, — an  arrangement  introduced  first 

usages,    and    the    party    claiming    the  by    the     legations    of    Austria,    Great 

benefits  of  such  laws  by  way  of  justifica-  Britain,   France,  and  Russia,  and  then 

tion  must  plead  them  so  that  the  court  tacitly  acceded  to  by  the  legations  of 

can  see  that   the  case    is  within  their  other     Christian     nations."       Consuls* 

provisions.     In    this    case    the    consul-  Manual  of  Dec.  1862,  gg  169-171. 

general  of  the  United  States,  in   Egypt  By  a  late  act  of  Congress  consular 

caused    certain    goods    to   be  attached,  courts  in  Ctiina  are  given  jurisdiction  in 

The  plaintifif   and  the  parties  at  whose  cases  of  trafficking  in  opium  by  citizens 

suit    the   attachment  was   issued    were  of  the  United  States.     U.   S.   Law  of 

citizens  of  the   United  States  and   not  1887,  §  3,  p.  409. 

residents  nor  sojourners  in  the  Turkish  For  further  law  on  the  extent  of  con- 
dominions.  Hence  an  action  to  recover  stHar  jurisdiction,  see  HalPs  Int.  L. 
the  value  of  the  goods.  As  a  defence  Appen.V.;  Consular  Convention  between 
the  consul-general  pleaded  his  oflicial  Austria-Hungary  and  the  United  States 
character,  as  giving  him  jurisdiction  to  of  July  11,  1870. 

entertain  the  attachment  suit.    This  plea  The     jurisdiction    given  •to    United 

was  defective  in  as  much  as  it  did  not  set  States  ministers  and  consuls  is  limited 

forth  the  laws  and  usages  upon  which  to  persons  owing  allegiance  to  the  United 

he    relied.    This  case   came  from   the  States,     iz  Op.  Atty.-Gen.  474. 

supreme  court  of  the  District  of  Columbia.  A  similar  jurisdiction  is  exercised  over 

In  this  case  the  United  States  supreme  their  subjects  by  France  and  Germany. 

court  quote  from  the  instructions  of  the  2  Fcelix.  p.  294;  Bar's  Int.  L.  %  138. 

British  Foreign  Office  to  their  consuls  in  The  treaty  between  the  United  States 

he    Levant   in    1844,  as   cited   by   Mr.  and  Belgium  does  not  give  jurisdictio;i 

'hiilimore,  as  follows:  on  foreign  consuls  to  take  cognizance  of 

**  The  right  of  British  consular  officers  offences  committed  against  the  local  laws 

to   exercise   any  jurisdiction  in  Turkey  of  this  country.     It  makes  no  provision 

in  matters  which  in  other  countries  come  for  a  consular  court,  nor  does  it  authorize 

exclusively  under   the    control    of   the  the  consul  to  act  even  as  a  committing 

local  magistracy,  depends  originally  on  magistrate.     In  re  Wildenhus,  28   Fed. 

the  extent  to  which  that  right  has  been  Rep.  924. 

conceded    by  the  sultans  of  Turkey  to  A  party  was  tried  and  convicted  before 

the   British  crown;   and,  therefore,  the  a  consular  general  court  at  Kanagawa, 

right  is  strictly  limited   to  the  terms  in  Japan,  for  aiding  a  United   States  pay- 

which  the  concession  is  made.    The  right  master  to  desert.   The  case  was  appealed 

depends,  in  the  next  place,  on  the  ex-  to  the  United  States  minister,  Hon.  R. 

tent  to  which  the  queen,  in  the  exercise  B.   Hubbard,  who  decided  he  had   no 

of  the  power  vested  in  her  majesty  by  appellate    jurisdiction.     Japan  Weekly 

act    of    Parliament,    may   be    pleased  Mail,  Sept.  18,  1886. 
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XmrnniiitiM  and    CONSt/LS  AND   AMBASSADORS.  Myilflgv. 

8.  Ambassadors— Immimitiet  and  Privileges. — It  is  a  definite  prin- 
ciple of  law,  that  ambassadors  are  exempt  from  all  local  jurisdic- 
tion, civil  and  criminal.^  Any  writ  or  process,  issued  from  any 
of  the  courts  of  the  United  States  or  of  any  particular  State,  for 
the  arrest  or  imprisonment  of  any  ambassador  or  other  public 
minister,  or  any  domestic  servant  thereof,  or  against  his  goods  or 
chattels,  is  null  and  void.  The  parties  suing  out  such  writs  are 
deemed  and  held  violators  of  international  law,  and  become  liable 
to  imprisonment  not  exceeding  three  years,  and  to  a  fine  in  the 
discretion  of  the  court.  ,  But  citizens  of  the  United  States  who 
contract  debts  previous  to  having  entered  the  diplomatic  service, 
Vhose  debts  remain  unpaid,  cannot  have  any  benefit  from  this  act 
No  one  is  liable  to  punishment  under  this  act  for  having  prosecuted 
the  servant  of  an  ambassador  or  other  public  minister,  unless  the 
name  of  such  servant  is  registered  in  the  office  of  the  secretary  of 
state,  and  by  him  transmitted  to  the  office  of  the  district  mar- 
shal, in  which  district  the  minister  resides.  Assaults  on  ambassa- 
dors and  other  public  ministers  are  punished  by  imprisonment  not 
exceeding  three  years,  and  a  fine  in  the  discretion  of  the  court.* 
The  common  law  of  England  recognizes  the  rights  of  ambassadors 
by  annulling  all  legal  process  sued  out  against  them  which  may 
infringe  the  immunities  of  a  foreign  minister  or  any  of  his  train.* 
All  legal  processes  for  the  arrest  of  any  ambassador  or  any  of  his 
domestics,  or  for  the  seizure  of  his  goods  or  chattels,  are  utterly 
void.  All  such  prosecutors  shall  be  deemed  violators  of  the  law 
of  nations,  and  disturbers  of  public  repose,  and  are  subject  to  such 
penalties  and  corporal  punishment  as  the  lord  chancellor  and  the 
chief  justices,  or  any  two  of  them,  shall  think  fit.'* 

According  to  the  rules  of  interpreta-  answer  civilly  to  his  contracts  that  were 

tion,  a  statute   fixing  the  salary  of  an  ^ood^  jure  gentium.    4  InsL  153. 

officer  at  a  named  sum,  there  being  no  During  the  reign  of  Queen  Anne  a  Ros- 
limitatton    fts    to  time,  should    not   be^  sian  ambassador  was  arrested.    He  gave 

deemed  abrogated  or  suspended  by  sub*-  bail  and  then  complained  to  the  queen, 

sequent  acts,  which  tnerely  appropriate  The  prosecutors  were  arrested  and  im- 

a  less  amount  for  the  services  of  that  prisoned.     But  how  far  this  was  criminal 

officer  for  particular  fiscal    years,   and  in  the  prosecutors  was  never  determined, 

which  contain  no  words  which  expressly,  i  Bl.  Com.  b.  i.  254. 

or  by  implication,  modified  or  repealed  In  1653,  in  Englajnd,  Sa  being  a  brother 

the  previous  law.     United  States  v,  Lan-  of  the  Portuguese  ambassador,  and  one  of 

ston,  118  U.  S.  389.  his  train,  fell  into  a  quarrel  with  a  ceitain 

1.  I  Kent,  15.  party  and  wounded  him,  who  was  saved 

8.  I  U.  S.  Stat,  at  L.  117;  Brightl3r'8  from  death  by  persons  interfering.    The 

Digest,  40;  U.  S.  Rev.  (1878)  sec.  4062  next  night  Sa  with  fifty  followers  came  to 

et  seq.  the  same  place  and  killed  one  person  and 

8.  2  Bl.  Com.  b.  iv.  70.  wounded  many  others.     The  Portuguese 

4.  7  Anne,  c.  12.  ambassador  was  compelled  to  deliver  up 

The  inviolability  of  ambassadors  was  a  the  delinquents,   and  Cromwell  resolved 

great  international  question  in  the  fifteenth  that  Sa  should  be  tried  by  the  law  of  the 

and  the  sixteenth  century.     Lord  Coke  land.     Sa  was  convicted,  sentenced,  and 

held  to  the  doctrine  that  if  an  ambassador  hung.     It  seems  that  if  he  had  been  the 

committed    any    crime    which    was    not  ambassador  his  position  would  have  pro- 

merely  malum  prohibitum ^  he  thereby  for-  tected  him.  i  Mahon's  Hist,  of  Eng.  c.  S. 

feited  his  privileges  and  dignity  as  an  am-  In  171 7  Count  Gyllenberg,  the  Swedish 

bassador,  and  could  be  punished  as  any  minister,  was  arrested  in  England,  and  the 

private  alien,  and  that  he  was  bound  to  court  then  held  that  a  foreign  minister 
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ImmudtlM  and    CONSULS  AND  AMBASSADORS.           frtrlligai. 

who  conspires  against  a  government  at  his  superior  is  an  ambassador  represent- 

which  he  is  accredited  has  clearly  violated  ing   some   other   sovereign.    Ex  parte 

the  laws  of  nations.  Hence  he  is  no  longer^  Cabrera,  X  Wash.  C.  C.  232. 

entitled  to  the  protection  of  the  laws  of"*  If  an  ambassador  or  any  of  his  reti- 

nations.    Woolsey's  Int.  L.  sec.  92,  e,  nue  assaults  any  party,   the    party  as- 

But  the  nations  do  not  now  arrest  am-  saulted  has  a  right  to  defend  himself,  but 

bassadors  and  make  them  answer.     The  he  must  use  only  force  enough  for  self- 

most  that  can  be  done  under  the  modem  defence.     United    States    v,    Liddle,    a 

doctrine  of  nations  is  to  seize  the  offending  Wash.  C.  C.  205.    The  public  ministers 

minister  and  send  him  and  his  papers  out  representing   other    nations  may  bring 

of  the  state;  that  is,  when  the  minister  suits  as  plaintiffs  in  the  courts  of   the 

has  committed  an  offence  that  endangers  United  States,  and  in  the  country  where 

the  safety  of  the  state  where  he  resides,  they    are    accredited.      In    the    United 

and  especially  when  the  danger  to  the  States  the  Federal  courts  have  jurisdic- 

state  is  imminent.     Halleck's  Int.  L.  211;  tion  of  such  suits.     U.  S.  Const,  art.  3, 

Wheaton's  Int.  L.  pt.  3,  c.  i,  sec.  15.  sec.  a. 

If  ambassadors  should  be  so  regardless  The  attach/s  of  an  ambassador  are  not 

of  their  duty  and  of  the  object  of  their  exempt  from  criminal  or  civil  prosecu- 

privileges  as    to  insult  the  government  tion  unless  th^r  names  are  registered 

where  they  reside,  or  openly  attack  the  with  the  secretary  of  state.     U.  S.  v. 

laws,  they  may  be  suppressed  by  refusal  Lafontaine,  4  Cranch  C.  C.  173;  U.  S.  o. 

to  treat  with  them,  and  an  application  can  Jeffers,  4  Cranch  C.  C.  704. 

be  made  to  their  sovereign  for  their  recall;  An  ambassador's   household  and  all 

or  if  the  occasion  is  urgent,  they  may  be  attach/s  of  the  legation  are  exempt  from 

dismissed  and  be  required  to  depart  from  prosecution,  civil    and    criminal.    Bar's 

the  country  within   a   reasonable   time.  Int.  X^  492,  note  (u);  U.  S.  v.  Benner,  t 

Grotius,  b.  2,  c.  18,  sees.  1-6.  Bald.  C.  C.  240;   Ex  parte  Cabrera,  X 

Generally,  now,  it  is  the  opinion  and  Wash.  C.  C.  232. 
practice  of  civilized  nations,  that  if  am-  This  exemption  does  not  cease  even 
bassadors  commit  grave  crimes,  whether  when  the  ambassador  has  his  passport, 
against  the  state  or  moral  order,  they  Dupont  v.  Pichon,  4  Dall.  (Pa.)  321.  So 
must  be  sent  home  to  their  sovereign  for  strict  is  the  law  of  nations  in  protecting 
judgment,  and  that  only  self-defence  will  the  rights  of  ambassadors,  that  suit  can- 
allow  the  killing  of  such  an  official.  Wool-  not  be  brought  against  them  when  pass* 
sey's  InL  L.  92,  a.  ing  through  a  country  on  their  way  to 

The  safety  of  the  State  is  considered  their  destination  as  minister  in  another 

superior  to  all  other  considerations,  and  if  country.   '  Holbrook   v,    Henderson,    4 

the  machinations  of  an  ambassador  en-  Sandf.  (N.  Y.)  619.    All  the  property  of 

danger  the  State  he  may  be  remanded  an  ambassador  identified  with  his  person, 

home  to  his  sovereign,  for  he  cannot  be  is  exempt  from   seizure  and   protected, 

made  amenable  to  the  civil  or  criminal  U.  S.  v.  Hand,   2    Wash.   C.   C.   435. 

jurisdiction  of  the  country  where  he  re-  Even  if  a  party  assaults  an  ambassador, 

sides.    This  is  the  settled  rule  of  public  ignorant   of    his   official    status,    he    is 

law  ever  since  the  reign  of  Queen  Eliza-  guilty,  ignorance  being  no  defence.     U. 

beth«  when  an  attempt  was  made  to  sub-  S.  v.  Ortega,  4  Wash.  C.  C.  531;  U.  S.  cr. 

ject  the  Scotch  and  the  Spanish  ambassa-  Liddle,  a  Wash.  C.  C.  205. 

dors  to  criminal  and  civil    jurisdiction.  If  an  ambassador  has  liabilities  arising 

Ward's  Hist,  of  the  Laws  of  Nations,  ii.  out  of  business  engagements  at  the  place 

486;  Hairs  Int.  L.  pt.  2,  c.  9;  Grotius,  tx  of  his  residence  as  minister,  he  is  ex- 

2,  c.  18,  sec  4;  Bynkershoek's  De  Foro  empt  from  suit.     Magdalena  Steam  Co. 

Legatorum,  c  8,  17,  18;  Vattel,  b.  4,  c.  7,  v,  Martin,  2  El.  &  El.  94;  Hallock's  Int. 

sees.  92-103;  Schooner  Exchange  v.  Mc-  L.  c.  9.  sees.  14,    19  et  seq.      But  the 

Faddon,  7  Cranch  (U.  S.),  116.  law  has  otherwise  been  interpreted.    It 

It  is  a  contempt  of   the  government  is  held  that  if  the  ambassador  volunta- 

for  a  foreign  minister,  while  a  resident  rily  attorns  to  the  jurisdiction,  then  in 

in  the  United  States,  to  give  his  ideas  to  that  case  he  is  responsible,  and  suit  can 

the  people  through  the  newspapers.    His  be  brought  a^rainst  him  and  bis  goods, 

intercourse  and  correspondence  must  be  Taylor  v.  Best,  14  C.  B.  (Eng.)  487.    But 

with   the  executive  department   of   the  this  is  not  the  rule  in  the  United  States, 

government  exclusively,     i   Op.  Atty.-  By  act  of  Congress  of  April  30,  1790, 

Gen.  43.  sec.  27,  a  foreign  minister  and  all  at' 

The  secretary  of  legation  is  also  ex-  taek/s  of  the  legation  cannot  waive  their 

empt  from  any  civil  or  criminal  prosecu-  privilege  of    protection  from  civil  and 

tion  in  the  courts  of  the  nation,  when  criminal  process,  because  these  privileges 
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Tmmuiiitiei  and    CONSULS  AND  AMBASSADORS,            Mviligti. 

9.  ConinU— Privileges, — It  is  settled  by  the  law  of  nations  that  a 
consul  has  no  more  immunities  or  privileges  than  any  other  per- 
son who  enters  a  country  under  a  safe-conduct.^  In  civil  and  crim- 
inal prosecutions  consuls  are  equally  subject  to  the  laws  of  the 
country  where  they  reside  as  other  aliens.*  Consuls  enjoy  no  in- 
violability of  person  nor  any  immunity  from  jurisdiction  unless 

belong  to  their  sovereignty  who  sends  a  laborer  engaged  to  work  in  the  f^arde** 

them.     U.  S.  v.  Benner,  i  Baldw.  C.  C.  attached  to  a  minister's   residence.    U 

234;  Valarino  v.  Thompson,  7  N.  Y.  576;  S.  v.   Hand,  2  Wash.  C.  C.  43$;  i  Op. 

Wheaton,  Dana's  note,  129;  Hall's  Int.  Atty.-Gen.  89-91;  Wheaton's  Elements 

L.  pt.  2,  c.  9;,Halleck's  Int.  L.  c.  9,  sec.  Int.  L.  (3d  Ed.)  264-387;  2  Ward's  Hist 

16///^.  552;  Vattel,  b.  4,  c.  8.  sec.  113. 

It  is  a  principle  of  international  law  A  nation  may  lawfully  refuse  to  receive 
that  an  .  ambassador,  while  residing  an  ambassador,  and  such  refusal  is  not  a 
within  a  foreign  state,  is  considered  as  a  just  cause  for  war.  This  act  would  iin- 
subject  of  his  own  country,  retaining  his  doubtedly  excite  unfriendly  feelings,  un- 
original domicile.  The  government  he  less  accompanied  with  conciliatory  expla* 
represents  has  exclusive  cognizance  of  nations,  i  Kent,  40;  Wheaton,  Dana's 
his  conduct  and  control  of  his  per^n.  note,  137. 

Grotius,  b   2,  c.   18,  sees.  1-6;  Wicque-  Note, — Austria  refused  to  receive  an 

fort's  De  I'Ambassadeur,  liv.  i,  sec.  27;  ambassador  from  the  United  States  in 

'Vattel,  b.  4,  c.  7,  sees.  81-135.  1886,  giving  no  caused    See  Dip.  Corre- 

If  an  ambassador  enters  into  business,  spondence. 

his  property  in  that  line  of  trade  is  liable  How  far  a  nation  is  bound  by  the  am* 

to  seizure  ast  in  the  case  of  any  other  bassador's  actions  is  a  question  of  great 

alien.     Bynkershoek's    De    Foro   Lega-  importance.  A  general  letter  of  credence 

torum,  c.  8;  Vattel,  b.  4.  c.  8.  is  given  the  minister,   but  confers  no 

In  the  case  of  Holbrook  v.  Hender-  power  to  bind  his  sovereign  conclusively, 

son,  4  Sand.  (N.  Y.)  619,  it  was  held  that  To  bind  his  govemn^ent  he  must  have  a 

an  ambassador  was  protected  in  going  distinct  and  special  power  to  hind  his 

through  a  country  to  his  .  destination,  sovereign  definitely,  without  the  neces- 

The  minister  was  from  the  republic  of  sity  of  ratification  by  his  government   i 

Texas,  accredited  to   France.     In   New  Kent,  41. 

York  he  was  arrested  for  debt  on  his  Any  engagement  entered  into  by  the 
return -to  Texas,  and  the  court  discharged  ambassador  has  no  binding  effect  until 
him.  It  was  held  that  going  through  a  ratified  by  bis  principaL  Vattel,  b.  4,  c 
country  in  time  of  peace  did  not  require  6,  sec.  77.  The  international  doctrine 
a  passport  for  the  protection  of  a  person,  now  held  is  that  a  treaty  is  not  binding, 
Passports,  though  named  in  our  law,  are  although  signed  by  the  minister  pleni- 
unknown  in  practice.  The  protection  is  potentiary,  until  ratified  by  his  sovereign, 
implied  by  natural  and  municipal  law,  The  Eliza  Ann,  i  Dodson  (Adm.  Eng.), 
and  it  is  the  duty  of  nations  to  enforce  244;  Vattel,  b.  2,  c.  12,  sec.  156;  Mar- 
international  law  as  part  of  the  law  of  tens,  b.  2,  c.  i,  sec.  3..  But  when  a 
the  land.  The  court  further  held  that  treaty  has  been  concluded  under  a  full 
the  doctrine  of  international  law.  as  laid  power  by  the  minister  plenipotentiary, 
down  by  Grotius,  is  exploded.  Grotius  it  cannot  be  rejected  in  honor,  without 
says,  b.  2,  c.  18,  sec.  5,  that  the  obliga-  sufficient  reasons,  such  as  violation  of 
tion  to  protect  ambassadors  extends  only  instructions  by  t&e  ambassador,  mutual 
to  the  power  to  whom  the  embassy  is  error,  or  a  moral  or  physical  impossi- 
sent,  and  does  not  extend  to  the  power  bility.  Wheaton's  Elements  (3d  Ed.), 
through  whose  territory  the  ambassador  303. 
presumes  to  pass  without  passport.    The  1.  i  Kent,  45. 

court  says  this  doctrine  is  harsh,  narrow,  S.  i  Op.  Atty.-Gen.  45,  302;  Wicque 

and  not  now  the  rule.  fort's  De    I'Ambassadeur,  jiv.  i,  sec.  5; 

The  privileges  of  an  ambassador  are  Bynkershoek's   De   Foro  Legatorum,  c. 

not  considered  to  extend  to  debtors  as  to  10;  Martens's  Droit  des  Gens,  liv.  4,  c.  3. 

debts  incurred  prior  to  their  entering  the  sec.  148;    Vineash   v,  Becker,  3  Maule 

minister's  service.     Nor  do  these  immu-  &  Selw.   (Eng.)  284  ;  U.  S.  v,   Ravara, 

nities  extend  to  persons  who  were  under  2  Dall.  (Pa.)  297;  Clarke  v.  Cretico,  i 

previous  obligations,  as  sailors,  soldiers.  Taunt.  (Eng.)  106;  Com.   v.  Kosloff,  5 

apprentices,   minors,   a   wife,   and    the  Serg.  &  Rawle   (Pa.),  546;   State  v,  De 

like.    Nor  do  these  immunities  extend  to  La  Foret,  2  Nott  &  McCord  (S.  C.)  9I7> 
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gfiven  them  by  treaty.^  They  have  nevertheless  that  inviolability 
of  person  which  renders  it  possible  for  them  to  perform  their  con- 
sular duties.^  A  sovereign  in  receiving  a  consul  tacitly  engages 
to  allow  him  all  the  liberty  and  safety  necessary  in  the  proper 
discharge  of  his  functions.' 

1.  Woolsey's  Int.  L.  sec.  96.  Foreign  consuls  cannot  in  the  United 

2.  Hefftner,  sec.  244.  States  exercise  admiralty  jurisdiction  e.x 
8.  VatteU  b.  2,  c.  2,  sec.  34.  cept  by  force  of  treaty.     Glass  v.  Betse« . 
Vattel's  doctrine  is  hardly  that  adopted  3  Dan.(  Pa.)  6. 

at  present     He  says  a  consul's  functions  A  consul  was  sued  in  the  United  States 

require  that  he  should  be  independent  district  court  by  one  of  his  own  country- 

of  the  ordinary  criminal  jurisdiction  of  men.   and  the  court  took  jurisdiction, 

the  country,  and  that  he  should  not  be  Lorway   v.   Lousada,  i   Lowell    (U.  S. 

molested  unless  he  violates  the  laws  of  Disc.   C).   77;   U.   S.   v,   Lafontaine,  4 

nations  by  some  great  crime.    Vattel,  b.  Cranch  C.  C.  173;  Wheaton's  Int.  Law, 

2.  c.  2,  sec.  34.      This  doctrine  of  Vat-  pt.  3,  ch.  i. 

tel's  is  confirmed  by  De  Steck,  basing  his  Whenever  the  president  recognizes  a 

conclusions  on   the  commercial  treaties  representative  from  a  foreign  sovereign, 

in   Europe  since   1664.      Essai  Sur  les  then  the  courts  are  bound  to  take  notice 

Consuls,  sec.  7,  p.  62.  of  the  official  capacity  of  the  agent.     U. 

While  the  United  Sutes  government  S.  v,  Ortega,  4  Wash.  C.  C.  531.     See 

does  not  fully  indorse  Vattel's  and  De  note  to  same  case  in  11  Wheat.  (U.  S.) 

Steck's  doctrine,  yet  it  is  a  provision  in  468Jor  a  general  discussion  of  this  subject 

the  United  States  constitution  that  the  At  many  places  American  consuls  are 

supreme  court  pi  the  United  States  shall  forbidden  to  traffic  or  carry  on  business, 

have  original  jurisdiction    in   all   cases  11  U.  S.  Stat,  at  L.  c.  127,  sec.  5. 

affecting  consuls  and  ambassadors.   This  This  is  also  the  English  law.    Abdy's 

Federal  jurisdiction  is  to  be  exclusive —  Kent,  142,  note  2. 

not  including  the  State  courts.     Hall  v.  But  the  American  consuls  are  gener- 

Young,  3  Pick.  (Mass.)  80;  Com.  v,  Kos-  ally    permitted  to    trade.       Coppell  v, 

loff,  5  Serg.  &  R.  (Pa.)  546;  Davis  ».  Hall.  7  Wall.  (U.  S.)  542;  The  Pioneer. 

Packard,  7  Pet.  (U.  S.)  276;  Sartori  v,  Blatchford  Pri.  (U.  S.  Dist.  C.)  666. 

Hamilton,  t  Greene  (N.  J.),  107;  U.  S.  v.  The  same  liberty  is  given  to  British 

Ravara,  2  Dall.  (Pa.)  297.  consuls  as  a  general  thing.     The  Baltica, 

The  privilege  of  a  consul  to  exemption  ix  Moore  P.  C.  141;  The  Aina,  i  Spinks 

from    liability  to   prosecution    in  State  (Adm.),  313. 

courts  is  not   personal  which    can    be  But  when  a  consul  enters  into  trade 

waived.     If  he  does  not  plead  such  ex*  his  official  character  gives  no  protection 

emption,    and    judgment    is    rendered  to  that  of  merctiant  when  both  are  united 

against  him,  this  is  no  waiver.     Nothing  in  one  and  the  same  person.    The  Indian 

can  waive  tibis  privilege*    Miller  v.  Sells,  Chief,  3  Rob.  Chr.  (Adm.)  27:   Arnold 

66Cal.  34X;  Durand  9.  Halbach,  i  Miles  &  Ramsav  v.  U.  Ins.  Co.,  i  Johns.  Cas. 

(Pa.).  46;  Valarino  v,  Thompson,   7  N.  (N.  Y.)  363;  i  Chitty's  Com.  L.  57. 

Y.  576;    Griffin   V,  Dominguez,  2  Duer  Usually  in  commercial  treaties  between 

(N.  Y.),  656.    This  rule  is  not  changed  the  United  States  and  other  countries  it 

thotigh  there  be  other  defendants.  Naylor  is  generally  stipulated  for  the  privilege  of 

V.  Hoffman,  ta  How.   Pr.  (N.  Y.)  51a  their  consuls'  trading.     And  the  consuls 

But  If  a  consal  brings  suit  in  a  State  are  subject  to  the  same  laws  and  usuage& 

court    it    has   jurisdiction.      Sagory  v.  as  other  persons  of  their  own   nation. 

Wissman,  2  Benedict  (U.  S.   Dist.  C),  See  Treaty  between  United  States*  and 

340.  Hanover,  May  20,  1840,  art.  6. 

The  Federal  courts  have  jurisdiction  of  American  consuls  abroad  are  not  al- 

suits  brought  against  consuls.     Graham  lowed  a  salary,  but  are  paid  by  fees,  ex- 

V,  Stucken.  4  Blatchf.  C.  C.  50;  Bixb^  v.  cept  the  one  in  London,  who  has  a  salary. 

Janssen.  6  Blatchf.  C.  C.  315;  Gittmgs  z  Kent,  44,  note  a, 

V,  Crawford,  Taney  C.  C.  i ;  St  Luke's  This  law  is  greatly  modified  now,  and 

Hospital  V.  Barklay,  3  Blatchf.  C.  C.  259.  many  consuls,  vice-consuls,  and  commer- 

When  a  foreign  consul  files  a  bill  in  cial  agents  draw  salaries.     For  instance, 

equity  in  a  State  court  it  would  seem  the  consuls-general  at  Havana,  London, 

that  the  court  has  jurisdiction  of  a  cross-  Paris,  and  Rio  de  Janeiro  get  six  thousand 

bill.     Sagory  v.  Wissman,  2  Benedict  (U.  dollars  each  per  annum.    See  U.  S.  Law 

S.  Dist.  C.),  240.  of  1886  and  1887,  p.  481,  schedule  B. 
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♦ 

COVTAOIOVS  DI80BDEBS.    See  HEALTH;  QUARANTINE,  etc. 

CONTEMPLATIOlf. — The  act  of  purposing,  designing,  or  looking 
forward  to  anything.^ 

It  is  not  a  cause  for  ilUwilt  between  proceeds  applied  to  the  payment  of  tlie 

nations  if  consuls  are  refused  recogniz-  said  debts, — it  was  held  that  the  assign. 

ance.      An  English  consul  was  refused  ment  was  an  act  in  **  contemplation  of 

by  Russia  because  it  was  alleged  that  hfe  bankruptcy"  within    the   United   Sutes 

was  hostile  to  the  Russian  government.  Bankrupt  Act  of   1 841,   ch.   9,  and  in 

Turkey   refused   a  consul   sent    by   the  preference  of  certain  creditors,  and  was 

United  States  to  Beirut,  because  he  was  therefore  void;  the  court.  Story,  J.,  say. 

a  clergyman,  and  might  be  too  much  of  ing:  '*  These  conveyances  are  in  no  just 

a  missionary.    Austria  rejected  a  consul  sense  ordinary  dealings  and  transactions 

from  the  United  States  because  of  his  in  the  common  course  of  business.   They 

political  opinions,  he  having  previously  were  notoriously  made  with  the  intent  to 

been  an  Austrian  subject.      Schuyler's  give  a  preference   to  certain  creditors. 

Am.  Dip.  96.  They  were  voluntarily  made with 

1.  Oontemplatlon  of  IniolTanoy. — In  an  out  any  consideration.  ...  We  must 
action  for  damages  for  the  unlawful  con-  treat  all  these  conveyances,  therefore,  as 
version  by  the  defendant  of  certain  per*  nearly  contemporaneous,  and  known  to 
sonal  property  claimed  by  the  plaintiffs,  the  defendants  to  contain  a  transfer  of 
which  the  plaintiffs  had  purchased  from  a  all  the  property  of  the  bankrupts  wiili 
plate-glass  company,  but  which  the  de-  some  trifling  exceptions,  and  to  be  in- 
lendants  levied  on  while  still  in  the  pos>  tended  to  give  certain  creditors  a  prefer- 
session  of  the  company  and  sold  by  the  ence  in  contemplation  of  a  breaking  up 
sherifif,  the  defendants  claimed  that  any  of  their  business,  and  their  immediate 
sale  or  transfer  made  by  the  company  insolvency.  What  is  this  but  a  case  of 
was  void  (2  R.  S.  [sth  Ed.J  600,  §  4),  as  at  conveyances  made  giving  a  preference  in 
the  time  of  the  sale  the  company  was  in  'contemplation  of  bankruptcy*  in  the 
**  contemplation  of  insolvency" — in  fact  sense  of  the  second  section  of  the  act? 
was  insolvent.  But  the  court  held  that  The  defendants  must  be  presumed  to 
mere  knowledge  of  the  imminency  of  in-  know  the  law,  and  cannot  set  up  their 
solvency  ought  not  to  p^ejudice  an  hon-  ignorance  as  a  justification.  They  must 
est  customer  where  the  insolvency  has  be  presumed  to  know  the  natnrsd,  nay 
not  actually  occurred,  or  the  affairs  of  the  necessary,  results  of  these  convey- 
the  company  remain  in  the  hands  of  its  ances  to  be,  that  they  were  acts  of  bank- 
officers  in  the  usual  course  of  business,  ruptcy  within  the  meaning  of  the  first 
without  the  interference  of  a  court;  Rob-  section  of  the  Bankrupt  Act,  for  which  a 
ertson,  J.,  saying,  *'  'Contemplation  of  proceeding  might  he  had  by  the  creditors 
insolvency'  must  also  mean  something  of  the  bankrupt  in  invitum.  The  very 
more  than  expectation  of  its  occurrence:  facts  put  them  upon  inquiry,  and  diligent 
it  must  include  provision  against  its  re-  inquiry,  to  know  whether  the  bankrupts 
suits  so  far  as  the  transferee  is  concerned,  must  not  thereby  contemplate  a  state  of 
and  that  can  only  be  applicable  where  he  immediate  insolvency,  and  a  direct  pref- 
is  already  a  creditor,  and  the  object  is  to  erence  of  a  few  over  the  other  creditors, 
take  his  debt  out  of  the  equal  ratable  which  would  be  unlawful.  Nay,  the  facts 
distribution  of  the  assets  of  the  company  were  so  awakening  and  striking  that  no 
when  insolvent.'*  Heroy  v.  Kerr,  21  persons  not  choosing  voluntarily  to  shut 
How.  Pr.  Rep..  (N.  Y.)  409.  their  eyes  could  doubt  that  the  bankrupts 
Contemplatloii  of  Bankmptcy. — So  were  ruined  in  business,  and  unable  to 
whefe  A  and  B,  being  partners  in  trade  proceed  farther;  and  that  if  they  did  not 
and  apprehending  embarrassment  in  intend  ^  seek  as  volunteers  the  benefit 
their  business,  conveyed  all  their  stock  of  the  Bankrupt  Act.  their  creditors  had  a 
and  real  estate  and  ceruin  notes  to  cer-  right  to  proceed  against  them  in  invitum 
tain  of  their  creditors  to  secure  them  for  the  unlawful  preference.  *Contein- 
against  certain  debts  and  liabilities,  as  plation  of  bankruptcy  '^n  the  sense  of  the 
sureties  and  indorsers  on  the  notes  on  A  Bankrupt  Act  is  not  limited  or  confined 
and  B,  and  afterward  suits  were  com-  to  those  cases  only  where  the  bankrupts 
menced  upon  certain  of  the  debts  so  se-  contemplate  and  intend  to  be  volunteers 
cured,  on  which  judgment  was  rendered  in  bankruptcy,  nor  even  where  they  con- 
and  execution  was  levied,  but  before  template  future  proceedings  by  their 
judgment  was  rendered  A  and  B  be-  creditors  against  themselves  in  invitum 
came  bankrupts  under  the  act;  and  the  under  the  act;  but  it  extends  also  to  cases 
personal  chattels  so  assigned  were  pre-  where  the  bankrupts  contemplate  acorn - 
Ttons  to  the  bankruptcy  sold,  and  the  plete  and  total  stoppage  of  their  business 
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COSTEXPLATIOV  OF  BAHKBITPTGT.  See  Bankruptcy, 
Vol.  11.  p.  67. 

COVTEKFT.    (See  also  Attachment.) 

Definition,  jjj.  Attorneys,  Solicitors,  and  Coun* 

Contempt  of  Legislature^  7J7.  seUors  at  Law,  7^2. 

In  the  United  States^  777,  Jurymen,  782. 

In  England,  778.  Witnesses,  783* 

Inferior  Legislatures^  77^  Parties,  784. 

Contempt  of  Court— Instances  of  Con-  Any  Person,  785.                         [788. 

tempts  Committed  by,  780.  Instances  of  What  are  Not  Contempts, 

Those  Acting  in  Some  Special  Ca-  Proceedings  in  Contempt,  790. 

pacity,  780.                           [780.  The  Penalty  for  Contempt,  795. 

Inferior  Judges  or  Magistrates,  P*irging,  797. 

Sheriff's,  Bailiffs,  Clerks  and  other  PorStr  of  the  Courts,  799. 

Officers  of  the  Court,  780.  Inferior  Courts,  800. 

Miscellaneous,  802. 

1.  Seflnitloii.— Contempt  is  disorderly,  contemptuous,  or  insolent 
language  or  behavior  in  the  presence  of  a  legislative  or  judicial 
body,  tending  to  disturb  its  proceedings  or  impair  the  respect  due 
to  its  authority,^  or  a  disobedience  to  the  rules  or  orders  of  such  a 
body,  which  interferes  with  the  due  administration  of  law.*^ 

2.  Oontempt  of  Iiegiriatnre. — In  a  constitutional  government, 
where  the  legisliture  has  such  powers  only  as  are  conferred  by  the 
constitution,  either  expressly  or  by  necessary  implication,  the  power 
to  punish  for  contempt  is  limited  to  cases  expressly  provided  for 
by  the  constitution,  or  to  cases  where  the  power  is  necessarily  im« 
plied  from  these  constitutional  functions,  and  to  the  proper  per- 
formance of  which  it  is  essential.^ 

and  trade,  and  mean,  under  such  circum-  (Mass.).  236,  Kilbourn  v,  Thompson,  103 

stances,  to  provide  for  preferences  to  par-  U.  S.  168,  106  U.  S.  220;  In  re  Stanford 

ticular  creditors  injurious  to  the  interests  and  the  Pacific*  R.  Commission  decided, 

of  their  other  general  creditors,  whether  Aug.  29,  1887,  in  U.  S.  Circuit  Ct.  at  San 

any  proceedings  are  or  shall  be  in  future  Francisco,  not  yet  reported, 

instituted  by  or  against  them  under  the  Mr.  Justice  Field,  reviewing  and  ap- 

Bankmpt  Actor  not.     In  short,  *con«  proving  the  case  of  Kilbourn  v.  Thomp* 

tcmplation  of  bankruptcy'  means  a  con-  son  (113  U.  S.  168),  says: 

templation  of  becoming  a  broken  up  and  '*  This  case  will  stand  for  all  time  as  a 

ruined  trader,  according  to  the  original  bulwark  against  the  invasion  of  the  right 

signification  of  the  term;  a  person  whose  of  the  citizen  to  protection  in  his  private 

table  or  counter  of  business  is  broken  up  affairs  against  the  unlimited  scrutiny  of 

ianeus  ntptus,'*  Everett  v.  Stone,  3  Story  investigation    by  a  Congressional  com- 

(U.  S.),  446.  mittee.      The    courts  are   open   to  the 

The  words  in  "contemplation  cC  bank-  United  States  as  they  are  to  the  private 

luptcy,"  as  used  in  the  bankrupt  law,  citizen,   and  both  can  there  secure  by 

mean  a  contemplation  ol  a  state  of  bank-  regular  proceedings  ample  protection  of 

ruptcy  merely,  and  not  an  intention  to  all  rights  and  interests  which  are  entitled 

take  the  benefit  of  the  bankrupt  law.    And  to  protection  under  a  government  of  a 

this  means  more  than  an  inability  to  pay  written  constitution  and  laws." 

debts  prompUy:  k  contemplates  a  thor-  Sawyer,    Judge,   says,    quoting   from 

ongh  breaking  up  of  business.     McClean  opinion  of  the  Chief  Justice  in  the  Sink- 

V.  Lafayette,  3  McLean  C.  C.  (U.  S.)  587.  ing  Fund  Cases.99  U.S.  718:  'The  United 

1.  Anderson  v.  Dunn,  6  Wheat.  (U.  S.)  States  cannot  any  more  than  a  State  in- 

904;  Burdett  c.  Abbott,  14  East,  I ;  Cros-  terfere  with   private   rights,   except  for 

by*s  Case,  3  Wils.  168;  Munay*s  Case,  I  legitimate  governmental  purposes." 

Wils.   299;   Williamson's  Case,   26  Pa.  In  the  matter  of  the  application  of  the 

St.  9;  2  Story's  Comm.  305.  317.  Pacific  Railway  Commission  fc  in  order 

S.  Wharton's  Criminal  Law  (7ih  Ed.),  upon  a  witness  before  it  to  answer  cer- 

g  3426.                   . '  tain     interrogatories     propounded     Ip 

S.    Bumham  r.   Morrispey,   14    Gray  him. 
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(^)  In  the  United  States. — ^The  power  is  conferred  on  the  Senate 
and  the  House  of  Representatives,  and  upon  the  corresponding 
legislative  bodies  of  the  respective  States,  to  punish  its  own  mem- 
bers for  disorderly  conduct,  or  for  failure  to  attend  its  sessions. 
Neither  house  has  any  general  power  to  punish  for  contempt  ;* 
and  the  legality  of  the  action  of  either  house  may  be  examined 
and  determined  by  the  supreme  court.* 

1.  Anderson  v.  Dunn,  6  Wheat.  (U.  S.)  to  be  in  contempt  of  its  authority.  Held. 
204;  Ex  parte  Kearney,  7  Wheat.  (U.  S.)  that  although  the  house  can  punish  its 
38;  Ex  parte  Nugent,  I  Am.  L.  J.  107;  own  members  for  disorderly  conduct,  or 
Brown  v.  Brown,  4lnd.  627;  Whittem  v,  for  failure  to  attend  its  sessions,  and  can 
State,  36  Ind.  196;  Ex  parte  Smith.  28  decide  cases  of  contested  elections  and 
Ind.  47;  Kernsdle  v.  Cason,  25  Ind.  362;  determine  the  qualifications  of  its  mem- 
Burnham  v.  Morrissey,  14  Gray  (Mass.),  bers,  and  exercise  the  sole  power  of  im- 
226;  Slate  V,  Matthews,  37  Nr.  H.  450;  peachment  of  officers  of  the  govern roenc, 
People  V.  Keeler,  99  N.  Y.  463;  s.  c,  32  and  may,  where  the  examination  of  wit- 
Hun  (N.  Y.).  563;  Kilbourn  v,  Thomp-  nesses  is  necessary  to  the  performance  of 
son,  103  U.  S.  168;  Const,  of  the  U.  S.  these  duties,  fine  or  imprison  a  con turoa- 
art.  i.  sec.  v.  §  2;  Const,  of  Penna.  art.  cious  witness,  there  is  not  found  in  the 
ii.  sec  ii.  constitution  of   the  United  States  any 

2.  The  tendency  of  modern  decisions  general  ^ower  vested  in  either  house  to 
everywhere  is  to  the  doctrine  that  the  punish  for  contempt, 

jurisdiction  of  a  court  or  other  tribunal  An  examination  of  the  history  of  the 
to  render  a  judgment  affecting  individual  English  Parliament  and  the  decisions  of 
rights  is  always  open  to  inquiry,  when  the  English  courts  show  that  the  power 
the  judgment  is  relied  on  in  any  other  of  the  House  of  Commons,  under  the 
proceeding.  Williamson  v.  Berry,  8  laws  and  customs  of  Parliament  to  pun- 
How.  (U.  S.)  495;  Thompson  v,  Whit-  ish  for  contempt,  rests  upon  principles 
man,  18  Wall.  (U.  S.)  457.  peculiar  to  it,  and  not  upon  any  general 

**  The  House  of  Representatives  is  not.  rule  applicable  to  all  legislative  bcxlies. 

the  final  judge  of  its  own  power  and  priv-  The  Parliament  of  England,  before  its 

ileges,  in  cases  in  which  the  rights  and  separation  into  two  bodies,  since  known 

liberties  of  the  subject  are  concerned,  as  the  House  of  Lords  and  the  House  of 

but  the  legality  of  its  action  may  be  ex-  Commons,  was  a  high  court  of  judicature, 

amined  and  determined  by  this  court,  the  highest  in  the  realm,  possessed  of 

The  house  is  not  the  legislature,  but  only  the  general  power  incident    to  such  a 

a  part  of  it,  and  is  therefore  subject  in  its  court  of  punishing  for  contempt.    On  its 

action  to  the  law  in  common   with  all  separation  the  power  remained  with  each 

other  bodies,  officers  and  tribunals  within  body,  because  each  was 'considered  to  be 

the  commonwealth."    Burnham  v.  Mor-  a  court  of  judicature  and  exercised  the 

rissey,  14  Gray  (Mass.),  226.  functions  of  such  a  court. 

The  most  thoroughly  considered  case  Neither  house  of  Congress  was  consti- 

on  the  subject  in  the  United  States  is  tuted  a  part  of  any  court  of  general  juris- 

perhaps  Kilbourn  v,  Thompson,  103  U.  S.  diction,  nor  has  it  any  history  to  which 

168,  the  substance  of  which  is  as  fol-  the  exercise  of  such  power  can  be  traced, 

lows:  Its  power  must  be  sought  alone  in  some 

K.,  for  refusing  to  answer  certain  ques-  express  grant  in  the  constitution,  or  be 

tions  put  to  him  as  a  witness  by  the  found  necessary  to  carry  into  effect  such 

House  of  Representatives  of  the  Con-  powers  as  are  there  granted, 

^ress  of  the  United  States,  concerning  The  court,  without  affirming  that  such 

the  business  of  a  real-estate  partnership  a  power  can  arise  in  any  case  other  than 

of  which  he  was  a  member,  and  to  pro-  those  already  specified,  decides  that  it 

duce  certain  books  and  papers  in  relation  can  exist  in  no  case  where  the  house, 

thereto,  was,  by  an  order  of  the  house,  attempting  to  exercise  it,  invokes  its  aid 

imprisoned  for  forty-five  days  in  the  com-  in  a  matter  to  which  its  authority  does 

mon  jail  of  the  District  of  Columbia.    He  not  extend,  such  as  an  inquiry  into  the 

brought  suit  to  recover  damages  thef efor  private  affairs  of  the  citizen, 

against  the  sergeant- at-arms,  who  exe-  The  constitution  divides  the  powers  of 

cuted  the  order,  and  the  members  of  the  the  government  which  it  esublishes  into 

committee  who  caused  him  to  be  brought  three  departments, —  the  executive,  the 

before  the  house,  where  he  was  adjudged  legislative,  and  the  judicial, — and  unlim- 
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{b)  In  England, — The  power  of  the  two  Houses  of  Parliament 
under  the  laws  and  customs  of  Parliament  to  punish  for  contempt 
rests  upon  principles  peculiar  to  it,  and  not  upon  any  general  rule 
applicable  to  all  legislative  bodies ;  having  been  before  its  separa- 
tion into  two  bodies,  since  known  as  the  House  of  Lords  and  the 
House  of  Commons,  the  highest  court  of  judicature  in  the  realm, 
possessed  of  the  general  power  incident  to  such  a  court  to  punish 
for  contempt.  Upon  its  separation,  each  house  was  considered  to 
be  a  court  of  judicature,  and  exercised  the  functions  of  such  a 
court.^     The  question  of  the  jurisdiction  of  the  house  is  always 

ited  power  is  conferred  on  no  department  either  house  the  members  shall  not  be 
or  officer  of  the  government.  It  is  essen-  questioned  in  any  other  place  exempts 
tial  to  the  successful  working  of  the  sys-  them  from  liability  elsewhere  for  any 
tem  that  the  lines  which  separate  those  vote,  or  report  to  or  action  in  their  re- 
departments  shall  be  clearly  defined  spective  houses,  as  well  as  for  oral  debate, 
and  closely  followed,  and  that  neither  of  Therefore  the  plea  of  the  members  of  the 
them  shall  be  permitted  to  encroach  upon  committee  that  they  took  no  part  in  the 
the  powers  exclusively  confined  to  the  actual  arrest  and  imprisonment  of  K., 
otlien.  That  instrument  has  marked  and  did  nothing  in  relation  thereto  beyond 
out.  In  its  three  primary  articles,  the  the  protection  of  their  constitutional  priv- 
allotment  of  power  to  those  departments,  ilege,  is,  so  far  as  they  are  concerned,  a 
and  no  judicud  power,  except  that  above  good  defence  to  the  action, 
mentioned,  is  conferred  on  Congress,  or  A  similar  ruling  is  to  be  found  in  the 
either  branch  of  it.  On  the  contrary,  it  opinion  of  Justice  Field,  of  the  United 
declares  that  the  judicial  power  of  the  States  supreme  court,  delivered  in  the 
United  States  shall  be  vested  in  one  su-  United  States  circuit  court,  at  San  Fran- 
preme  court,  and  such  inferior  courts  as  Cisco,  Aug.  29.  1887,  in  the  case  of  Stan- 
the  Congress  may  from  time  to  time  or-  ford  and  the  Pacific  R.  Commission,  not 
dain  and  establish.  yet  reported. 

The  resolution  of    the    house   under  1.  Brass  Crosby's  Case,  3  Wils.  188; 

which  K.  was  summoned  and  examined  Burdett  v,  Abbott,  14  East,  i;  Sheriff  of 

as  a  witness,  directed  its  committee  to  Middlesex,  11  A.  &  W,  273;  Lord  Coke, 

examine  into  the  history  and  character  4  Inst.  23,  47:  Stockdale  v.  Hansard,  9 

of  what  was  called  "the  real-estate  pool"  Ad.  &  E.  i;  Rielly  v,  Carson  ei  al.,  11 

of  the  District  of  Columbia,  and  the  pre-  Moo.  P.  C.  63  ;  Fenton  v.  Hampton,  xi 

amble  recites  as  the  grounds  of  the  inves-  Moo.  P.  C.  347;  Doyle  v.  Falconer,  L. 

ligation,   that  Jay  Cooke  &  Co.,   who  R.  i  P.  C.  328;  Stewart  v,  Blain,  i  Mc- 

were  debtors  of  the  United  States  and  Ar.  (D.  C.)  453;  Rex  v.  Flower,  27  How. 

whose  affairs  were  then  in  litigation  before  St.  Tri.  986. 

a  bankruptcy  court,  had  an  interest  in  the  A  warrant  of  arrest  under  the  hand 

pool  or  were  creditors  of  it.    The  subject-  and  seal  of  the  Speaker,  attested  by  the 

matter  of  the  investigation  was  judicial,  clerk  and  directed  to  the  sergeant-at-arms, 

and  not  legislative.     It  was  then  pend-  is  legal,  although  it  does  not  show  on  its 

ing  before  the  proper  court,  and  there  face  on  what  evidence  it  was  founded, 

existed    no    power    in    congress,  or   in  nor  set  forth  specially  in  what  the  alleged 

either  house  thereof,  on  the  allegation  contempt  consisted.    Anderson  v.  Dunn, 

that  an  insolvent  debtor  of  the  United  6  Wheat.  (U.   S.)  204:    Howard  v.   Sir 

States  was  interested  in  a  private  busi-  Wm.  Grosset.  10  Q.  B.  359;  U.  S.  Rev. 

ness  partnership,  to  investigate  the  af-  St.  §§  loi,  103. 

fairs  of  that  partnership,  and  consequent-  The  duration  of  imprisonment  for  con- 

ly  no  authority  to  compel  a  witness  to  tempt  to   a  legislative  body  terminates 

testify  on  the  subject.  upon  the  close  of  the  existing  session. 

It  follows  that  the  order  of  the  house  Anderson  r\  Dunn,  6  Wheat.  (U.  S.)  204; 
declaring  K.  guilty  of  a  contempt  of  its  Burnham  v.  Morrissey,  14  Gray  (Mass.)f 
authority,  and  ordering  his  imprisonment  226;  Stockdale  v.  Hansard,  May's  Treat- 
by  the  sergeant-at-arms,  is  void,  and  ise  on  Privileges  of  Parliament,  p.  7$; 
affords  the  latter  no  protection  in  an  ac-  Rex  v,  Crosby,  3  Wils.  188;  Burdett  v, 
tion  by  K.  against  him  for  false  impris-  Abbott,  14  East.  i.  See  In  re  Sanborn, 
onmeot.  The  provision  of  the  constitu-  Monthly  Law  Reporter  (Boston),  May, 
tion  thax  for  any  speech  or  debate  in  x86o. 
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open  to  the  inquiry  of  the  courts,  in  a  case  where  that  question  is 
properly  presented.^ 

{c)  Inferior  Legislatures, — ^The  power  of'  committal  for  contempt 
under  any  circumstances  does  not  belong  to  inferior  legislatures, 
such  as  town  councils  or  town  meetings.  The  remedy  for  dis- 
turbance in  such  case  is  binding  over  to  keep  the  peace,  or  indict- 
ment for  disturbing  a  meeting  * 

3.  Contempt  of  Court ^ — Courts  of  justice  have  an  inherent 
power  to  punish  all  persons  for  contempt  of  their  rules  and  orders, 
for  disobedience  of  their  process,  or  for  disturbing  them  in  their 
proceedings.* 

Contempts  may  be  committed — 

(I.)  By  those  Acting  in  some  Special  Capacity.* — {a)  In- 

And  it  seems  that  the  power  cannot  be  such  contempt  is  a  judgment  in  a  criminal 

exerted  beyond  imprisonment,  and  it  is  case.     Fischer  v.  Hayes,   6  Fed.  Rep^ 

often  recrulated  by  statute,     i  N.  Y.  Rev.  63. 

St  154,  §13.  Nugent,  ^x/ar/r,  i  Am.  L.  4.  The  power  to  proceed  in  contempt 
J.  107.  The  powers  and  privileges  of  is  incident  to  every  judicial  tribunal,  de- 
Parliament  were  very  elaborately  and  rived  from  its  very  constitution,  without 
ably  discussed  in  Howard  v.  Grosset,  10  any  express  statutory  aid.  The  doctriac 
Ad.  &  E.  N.  S.  359.  411.  in  these  broad  terms  is  generally  asserted, 

1.  Sheriff  of  Middlesex,  11  Ad.  &  E.  and  is  believed  to  be  sound;  the  narrower 

273.  doctrine,  about  which  there  is  no  dispute, 

8.  3  Wharton's  Criminal  Law  (7th  Ed.),  is,  that  this  power  is  inherent  in  all  courts 

§  3445.  of  record.     2  Bishop  Cr.  Law  (7th  Ed.). 

8.  DeflnitioA. — Contempt  of  court  is  a  §247;  Passmore  Williamson's  Case,  26 
disobedience  to  the  court,  or  an  opposing  Pa.  St.  9;  Mariner  v.  Dyer,  2  Greeol 
or  despising  the  authority,  justice,  or  (Me.)  165;  State  v.  White,  T.  U.  P. 
dignity  thereof.  It  commonly  consists  Charlt.  (Ga.)  123;  Yates  v.  Lansing,  9 
in  a  party's  doing  otherwise  than  he  is  Johns.  (N.  Y.)  395;  6  Johns.  (N.  Y.)337: 
enjoined  to  do,  or  not  doing  what  is  4  Johns.  (N.  Y.)  317:  State  v.  Tipton,  x 
commanded  or  required  by  the  process,  Blackf.  (Ind.)  166;  Clark  v.  People,  x 
order,  or  decree  of  the  court;  sometimes  Breese  (111.),  266;  U.  S.  v.  Hudson.  7 
it  arises  by  one  or  more,  their  opposing  Cranch  (U.  S.),  32,  34;  Rex  v,  Coiten, 
or  disturbing  the  execution  or  service  of  W.  Kel.  133;  People  v.  Turner,  i  CaL 
the  process  of  the  court,  or  using  force  to  152;  Exp,  Adams,  25  Miss.  883;  Morrison 
the  person  that  serves  it.  Sometimes  by  v.  McDonald,  21  Me.  550;  State  v.  Wood- 
using  words  importing  scorn,  reproach,  fin,  5  Ired.  (N.  C.)  199;  Gate  v.  McDan- 
or  diminution  of  the  authority  fo  the  iel,  3  Port.  (Ala.)  356;  Stuart  v.  People, 
court,  its  process,  orders,  officers,  or  min-  3  Scam.  (111.)  305;  Gorman  v.  Luckett,  6 
isters,  upon  executing  or  serving  such  B.  Mon.  (Ky.)  636;  State  v.  Mathews, 
process  or  orders.  It  is  also  a  contempt  37  N.  H.  450;  Watson  v,  Williams,  36 
to  abuse  the  process  of  the  court  by  wil-  Miss.  331;  Ex  parte  Smith,  28  Ind.  47; 
fully  doing  any  wrong  in  executing  it,  In  re  Moore,  63  N.  C.  397;  Ex  parte 
or  making  use  of  it  as  a  handle  to  do  Robinson,  19  Wall.  (U.  S.)  505;  Church 
wrong  or  to  do  anything  under  color  or  v,  Muscatine,  2  Iowa,  69;  People  v.  Wil- 
pretence  of  authority  of  the  court,  with-  son,  64  111.  195;  State  v,  Morrill,  x6  Ark. 
out  such  process  or  authority.  Viner's  384;  ^jr/ar/^  Wright.  65  Ind.  508;  22  Mc. 
Abr.  vol.  V.  p.  442:  4  BIk.  Com.  283;  4  550;  5  Ired.  (N.  C.)  199;  State  v,  Morrill, 
B.  &  A.  329,  331;  3  Wheeler  Am.  C.  L.  16  Ark.  384;  25  Ala.  81;  25  Miss.  383; 
320;    Ex  parte    Cohen,  5    Cal.   494;    3  37  N.  H.  450. 

Wheeler  Cr.   Cas.  (N.    Y.)  i;    Lyon  v,        6.  As  regards  those  in  official  position, 

Lyon,  21  Conn.  185,  198;  3  Scam.  (111.)  it  may  be  laid  down  that  all  corrupt  con* 

395;  In  r^f  Yeates,  4  Johns.  (N.  Y.)  317,  duct,  oppression,  or  injustice  in  execu* 

325;  4  Paige  (N.  Y.),  405;  5  Paige  (N.Y.),  tion  of  office  by  color  thereof,  gross  or 

54.  56,  311,  313,  489;  II  Price,  68;  Trim-  wilful  neglect  of  duty,  and  generally  all 

ble  V,  Barnard,  15   W.  N.  C.  (Pa.)   127.  misbehavior  in  office,  constitute  a  con- 

A  contempt  of  court  is  a  specific  criminal  tempt  of  court.     2  Hawk.  P.  C.  207, 12, 

offence,  and  the  imposition  of  a  fine  for  17;  4  Blk.  28,  etc« 
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ferior  Judges  or  Magistrates^  by  acting  unjustly,  oppressively, 
or  irregularly  in  administering  those  portions  of  justice  which 
are  intrusted  to  their  distribution;  or  by  disobeying  the  writs 
issuing  out  of  the  superior  courts,  by  proceeding  in  a  cause 
after  it  is  put  a  stop  to,  or  removed  by  writ  of  prohibition,  certiorari^ 
error,  supersedeas^  and  the  like  ;  any  corrupt  or  iniquitous  practices 
of  subordinate  judges  are  contempts  of  that  superintending 
authority  whose  duty  it  is  to  keep  them  within  the  bounds  of 
justice.^ 

(b)  Sheriffs,  Bailiffs ,  Clerks,  and  other  Officers  of  the  Court ^hy 
abusing  the  process  of  the  law,  or  deceiving  the  parties,  by  any 
acts  of  oppression,  extortion,  collusive  behavior,  or  culpable  neg- 
lect of  duty.^ 

1.  The  power  of  courts  over  this  of-  For  (sherifif)  not  returning  a  writ,  a  rule 

fence  may  be  exerted  to  punish  the  per-  for  an  attachment  was  granted,  though 

version,  maladministration,  or  denial  of  twelve  years  had  elapsed  since  the  issue 

justice  by  inferior  judges  or  magistrates,  of  the    writ.     Brockway  v.    Wilber,   5 

**  since  the  superior  courts  have  a  general  Johns.  (N.  Y.)  356. 

superintendence  over  all  inferior  juris-  To    pocket    a  venire  is  a  contempt, 

dictions."    2  Hawk.  217.  Keppele  v.  Williams,  i  Dall.  (U.  S.)  29. 

Refusing  to '  seal  a  bill  of  exceptions  To  pertinaciously  refuse  or  culpably 

without  sufficient  cause  is  a  contempt  on  neglect  ro  collect  a  debt  in  gold  or  silver. 

the  part  of  the  court  of  common  pleas,  Ricez^.  McClintock,  Dudley  (S.  Car.),  354. 

and  the  supreme  court  (of  New  York)  will  To  make  a  levy  after  the  appointment  of 

award  a  mandamus  to  compel  the  court  a  receiver.     Com.  v.   Young,   33    Leg. 

of  common  pleas    to    sign   it.     In  this  Int.  (Pa.)  160;  Russel  v.  E.  A.  Railroad 

case  the  bill  of  exceptions  was  untrue,  Co.,  i  Eng.  L.  &  E.  loi.    Carelessly  al- 

which  was  held  sufficient  cause  for  the  lowing  a  prisoner  to  escape.     Craig  v, 

refusal.     People  v.  Judges  of  Westches-  Maltbie,  i  Ga.  544. 

ter,  2  Johns.  Cas.  (N.  Y.)  118;  Pebple  v.  It  is  a  contempt  on   the    part    of  a 

Judges  of  Washington  Co.,  2  Caines  (N.  sheriff  to  seize  goods  in  the  hands  of  a 

v.),  97.    See   also  Conrow  v,  Schloss,  receiver  with  notice  of  his  appointment, 

55  Pa.  St.  28.  unless  the  writ  be  issued  by  special  leave 

Disobedience  of  a  peremptory  manda-  of  the  court,  even  though  the  title  of  the 
mus  from  the  supreme  court  of  Georgia  plaintiff  be  paramount  to  that  of  the  re- 
held  a  contempt  in  Exp.  Carnochan,  ceiver.  Com.  v.  Young,  11  Phila.  (Pa.) 
Charlton,  315.    See  Sute  v.  Hunt.  Coxe  606. 

(N.  J.),  287;  Patchin  r.  Mayor,  13  Wend.  Clerki  and  other  Offloen.— Gross  neg- 

(K.  V.)  664:  State  V,  Smith.  9  Iowa,  334.  lect  on  the  part  of  a  prothonotary  of  a 

Misconduct  of  inferior  judges  or  mag-  court  may  constitute  official  misconduct 

istrates,   such  as  usurping  jurisdiction,  under  the  Pennsylvania  act  of  ApAl  3, 

disobeying  writs,  disregarding  adjudica-  1809,  relative    to  contempt.      Com.    v. 

tions  of  superior  courts,  and  refusing  to  Snowden  i  Brews.  (Pa.)  218. 

proceed  on  causes.     Swift  v.  State,  63  Embezzlement  or  misappropriation  of 

Ind.  81;  People  v.  Judges,  2  Caines  (N.  funds,  or  failure  to  pay  them  over  when 

Y.),  97:  Brinkley  v.  Brinkley,  47  N.  Y.  so  ordered,  is  a  contempt  on  the  part  of 

40;  Paley  on  Convictions  (x866),  329.  a  receiver  appointed  by  the  court.     Cart- 

8.  Shflriib. — Contempt  of  sheriff  in  not  wright*s  Case.  114  Mass.  230;  Pitman's 

paying  over  money,  or  neglecting  to  col-  Case,  i  Curtis  C.  C.  186. 

lect    it    on    execution.    Ex  parte  Thur-  For  clerk  of  a  court  to  fraudulently 

mend,  I  Bailey  (S.  Car.),  605.  withhold  money  belonging  to  an  estate. 

Serving  a  writ  improperly,  or  refusing  State  v.   Tipton,    i   Blackf.  (Ind.)  166; 

to  serve  it  at  all,  or  making  a  false  re-  Connor  v.  Archer,  i  Speers  (S.  Car.),  89. 

turn.     State  v.  Tipton,  i  Blackf.  (Ind.)  Improper  conduct  or  disobedience  to 

316;    Summers  ex  parte ^  5  I  red.  (N.  C.)  the  court  of  clerks,  masters,  or  referees. 

146;  Pitman  v.  Clarke,  i  Mc  Mullen  (S.  Willand  ex  parte,   xi  C.  B.  544;  Smith 

Car.),  316;  People  v.  Marsh,  2  Cow.  (N.  ex  parte,  28  Ind.  47;  Newbury  in  re,  4 

v.),  493;  State  V,  Williams,  a  Speers  (S.  A.  &  E.  100;  People  v.  Kevins,  i  Hill 

'.).  a6.  (N.Y.),  154. 
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if)  Attorneys^  Solicitors ^  and  Counsellors  at  LaWy  who  are  also 

officers  of  the  respective  courts,  by  gross  instances  of  fraud  and 
corruption,  injustice  to  their  clients,  or  other  dishonest  practice.* 

(rf)  Jurymen^xvi  collateral  matters  relating  to  the  discharge  of 
their  office  ;  such  as  making  default  when  summoned,  refusing  to 
be  sworn  or  to  give  any  verdict,  eating  or  drinking  without  the 

County  commissioners  are  officers  with-  sion   for  disobeying  the  exigency  of  a 

in  the  meaning  of  the  act.     Hummel 's  writ    of    subpoena.     Commonwealth    tr. 

Case.  9  Watts  (Pa.),  416.     See  Freeman  Newton,  i  Gr.  (Pa.)  453;  In  re  Davies' 

V,   Hays,   2  Clark  (Pa.).  253;    Austin's  Case,  93  Pa.  St.  116,  121;  Dickens'  Case, 

Case,  5  Rawle  (Pa.),  191 ;  M'Laughlin's  67  Pa.  St.  169;  Gates'  Case,   17  W.  N. 

Case.  5  W.  &  S.  (Pa.)  272.  C.  (Pa.)  142;  In  re  Serfass.  19  W.  N.  C. 

Where  an  officer  of  the  court  so  con-  (Pa.)  476. 

ducts  himself  during  the  trial  of  a  cause  An  attorney   writing  and  publishiog 

as  to  inflict  if  not  stopped  irreparable  in*  strictures  on  the  opinion  of  the  court,  in 

jury,   attachment  for    contempt   is    the  order  to  prejudice  a  cause.      Matter  of 

proper  because  the  only  remedy.     R.  v.  Darby,  3  Wheel.  C,  C.  i ;  Reg.  v,  Wilkio- 

Clement,  4  B.  &  Aid.  218.  son,  41  Up.  Can.  Q.  B.  42;  Higginson's 

The  deputy-marshal    is  an  officer  of  Case,  2  Atk.  469.     Solicitors  and  offi- 

the  district  court,  amenable  to  its  juris-  cers  of  courts  by  gross  fraud  and  cor- 

diction  for  malfeasance  in  office;  and  this  ruption,  doing  injustice  to  clients.     Ex 

jurisdiction   may  be  exercised  by  sum-  parte  Pater,  5  Best  &  Smith,  299.   Enter- 

mary  order  or  attachment  for  contempt,  ing  a  dismissal  of  action  in  disrespectful 

2   Brock.   Marsh.  C.  C.  i;    3   McLean,  language.     Ex  parte  Smith,  28  Ind.  47; 

365:  The  Laurens,  Abb.  Adm.  (N.Y.)  506.  Lockwood  v.  State,  i  Ind.  161.     For  ua« 

Disobedience  of  an  inferior  officer  of  professional  and  disrespectful  language 

the  court.     Swift  v.  State,  63  Md.  91.  before  the  court.     Redman  v.  State,  28 

1.  Malpractice  of  attorneys,  as  in  with-  Ind.  205;  Brown  v.  Brown,  4  Ind.  627; 

holding  papers  or  money  from  clients.  Withers  v.  State,  36  Ala.  252.     Filing  an 

Pitman's  Case,  i  Curtis  C.  C.  186;  The  indecent  petition  for  divorce.     Brown  v. 

Laurens,  i  Abbott  U.  S.  302.     Publica-  Brown,  4  Ind.  627.     Instituting  a  ficti- 

tions  by  attorneys  derogatory  to  court,  tious  suit.     Smith  z'.  Junction  R.  Co.,  29 

Biggs  ex  parte ^  64  N.  Car.  202;  Moore  Ind.  546;  Smith  v.  Brown,  3  Tex.  360; 

ex  parte ^  64  N.  Car.  398.  Lord    v.   Veazie,    8   How.   (U.  S.)  254. 

When  the  attorney  undertakes  to  pro-  Suing  out  an  attachment  for  a  witness 

cure  the  bail  himself,  he  assumes,  in  ad-  who  has  not  been  served  with  process, 

dition  to  his  ordinary  duty,  the  responsi-  Butler  v.  People, «  Col.  295.     Failing  to 

bility  of  knowing  whom  he  presents  to  pay  or  replevy  a  judgment  in  a  bastardy 

the  court.     In  re  Lucas  Hirst,  i  W.  N.  proceeding.      Reynolds  v.  Lamount,  45 

C.  (Pa.)  18;  In  re  Jared  Ingersoll,  i  W.  Ind.  308.  Making  use  of  a  false  instru- 
N.  C.  (Pa.)  18;  In  re  O'Grady  &  Deringer,  v  ment  in  order  to  prevent  the  course  of  jus- 

4  W.  N.  C.  Pa.  199,  200.  tice.  Rext^.  Mawbcy,  6Term  R.619.  Ap- 

Wbile  an  attorney  was  arguing  a  mo-  pearing  and  confessing  judgment  with- 
tion  in  a  State  court  for  the  appointment  out  authority.  Denton  v.  Noyes,  6 
of  a  receiver  of  an  insolvent  corporation,  Johns.  (N.  Y.)  296.  For  an  attorney  to 
proceedings  against  which  had  already  refuse  to  defend  a  poor  person  on  ap- 
been  taken  in  the  bankrupt  court,  of  pointment  by  the  court  without  a  fee.  or 
which  fact  the  attorney  had  knowledge,  to  advise  a  client  of  the  legal  conse- 
he  was  served  with  an  injunction  from  the  quences  of  a  forfeiture  of  a  recogniz- 
bankrupt  court.  He  informed  the  justice  ance,  is  not  a  contempt.  Blythe  p. 
of  the  fact,  ceased  his  argument,  and  State,  4  Ind.  525;  Ingle  v.  State,  8 
handed  up  his  papers,  one  of  which  was  Blackf.  (Ind.)  574.  Attorneys  are  offi- 
a  draft  order  for  the  appointment  of  a  cers  of  the  court,  and  can  only  be  de- 
receiver.  HeU^  he  had  deliberately  dis-  prived  of  their  offices  by  judgment  of 
regarded  the  order  of  the  bankrupt  court,  the  court  after  opportunity  to  be  heard 
and  was  guilty  of  contempt?  S.  Side  R.  has  been  afforded.  Ex  parte  Garland,  4 
Co.,  7  Ben.  (N.  Y.)  391;  10  Bnkr.  Reg.  Wall.  (U.  S.)  378;  Ex  parte  Heyfron,  7 
274.  How.  (Miss.)  127;  Fletcher  v.  Danger- 
Disrespectful  language  to  the  court  by  field.  20  Cal.  427. 
an  attorney;  how  punishable.  Ex  parte  Privilege. — Solicitors  attending  at  po- 
Selden,  6  Pittsb  Leg.  Int.  (Pa.)  18.  An  lice  court.  Freston  in  re,  11  Q.  B.  D.  545; 
attorney  cannot  be  punished  by  suspen-  Bateman  v,  Phillips,  4  Taunt.  137. 
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leave  of  the  court,  and  especially  at  the  cost  of  either  party,  and 
other  misbehaviors  or  irregularities  of  a  similar  kind ;  but  not  in 
the  mere  exercise  of  their  judicial  capacities,  as  by  giving  a  false 
or  erroneous  verdict.^ 

{e)  Witnesses^  by  making  default  when  summoned,  refusing  to 
be  sworn  or  examined,  or  prevaricating  in  their  evidence  when 
sworn.* 

1.  For  a  juror  to  corruptly  confer  with  (U.  S.)«  376;  Burr's  Trial,  354;  Judson 

a  party  to  a  cause  on  trial,  about  the  ex  parU^  3  Blatchf.  C.  C.  89,  148;  Peck 

cause  and   the  verdict  to  be   rendered,  tx  parte ,  3  Blatchf.  C.  C.  113;  Walker  ^jv 

is  a  contempt  under  Rev.  St.  725.     Re  parte,  35  Ala.  81;  Langdon  ex  parte,  25 

May,  z  Fed.  Rep.  737.  Vt.  680.     When  sworn,  to  refuse  to  an- 

During  the  progress  of  the  trial  of  an  swer.     U.  S.  v.  Coolidge,  2  Gall.  C.  C. 

indictment  for  an  assault,  a  juror  viewed  364.     Insolent  demeanor  of  witness  be- 

the    locality  whefe    it   was  committed,  fore  a  grand  jury,  and  refusal  to  answer 

////</,  not  a  contempt.     People  v.  Oyer  &  their   questions.      U.    S.    v,    Caton,    i 

Terminer  Ct,  loi  N.  Y.  345;  s.  c,  54  Cranch  C.  C.    150;   Ala.  Code,  §4136; 

Am.  Rep.  691.  Newsum  v.  State,  78  Ala.  407. 

One  exempt  from  jury  service  by  rea-  In  Pennsylvania  it  is  provided  by 
son  of  his  membership  in  a  militarv  sutute  (act  Feb.  24,  1870,  Pamph.  L. 
company  is  not  guilty  of  contempt  if,  34)  that  persons  summoned  as  witnesses 
having  been  summoned,  he  does  not  at-  m  certain  criminal  cases,  and  who  ab- 
tend  to  make  excuses  (Lewis,  P.  J.,  dis-  scond,  shall  be  guilty  of  a  misdemeanor, 
senting).  Miller  v.  Com..  80  Va.  33.  If  punishable  by  fine  and  imprisonment, 
a  juror,  charged  with  a  cause,  leaves  his  "This  is  intended  toapply  to  cases  where 
associates  and  mingles  with  the  commu-  the  party  in  contempt  could  not  be 
nity,  or  hold  communication  with  persons  reached  by  attachment."  Com.  c  Phil- 
outside,  he  commits  a  contempt  of  court,  lips,  3  Pittsburg  (Pa.),  426. 
State  V.  Helvenston,  R.  M.  Charl.  (Ga.)  A  Jew  who  refuses  to  be  sworn  as  a 
48.  See2  Hawk.  P.  C.  (Curw.  £d.)p.  212.  witness  on  Saturday.  Stansbury  v. 
Holding  a  communication  after  retiring,  Marks.  2  Dall.  (Pa.)  213.  A  person  not 
with  persons  other  than  officers  of  the  a  Quaker,  who  had  conscientious  scruples 
court.  State  v,  Helvenston,  R.  M.  Charl-  against  taking  an  oath,  on  account  of  a 
ton  (Ga.),  48.  Conversing  with  a  by-  vow  that  be  never  would  do  so,  and 
stander  during  the  trial  of  a  cause;  therefore  refused  to  be  sworn,  was  corn- 
leaving  the  court  without  consent  of  the  mitted  for  contempt,  the  liberty  of  af- 
court.  Barlow  v.  State,  2  Blackf.  (Ind.)  firming  being  restricted  to  Quakers, 
114;  Exp.  Hill.  3«Cow,  (N.  Y.)  355.  under  the  laws  of  Massachusetts.  U. 
And  so  for  a  juror  voluntarily  to  express  S.  v,  Coolidge,  2  Gall.  C.  C.  364.  See 
an  opinion  as  to  the  guilt  of  a  prisoner  also  Wilson  Bryan's  Case,  i  Cranch  C. 
for  the  purpose  of  disqualifying  himself.  C.  151. 
U.  S.  z^.  Devaughan,  3  Cr.  C.  C.  84.  The  refusal  of  a  witness  to  Appear  be- 

8.  The  refusal  of  a  witness  to  answer  fore  an  examiner  is  punishable  as  a  con- 
proper  questions  before  a  grand  jury  is  tempt.  Bowen  v.  Thornton,  9  W.  N.  C. 
punishable  as  a  contempt  under  the  (Pa.)  575.  But  not  where  there  has  been 
sututes  as  committed  in  a  proceeding  a  substantial  answer  to  the  question,  or  it 
upon  an  indictment.  People  v  Kelley,  is  not  within  the  range  of  the  examiner's 
I  A.  L.  Reg.  N.  S.  534,  or  24  N.  Y.  74;  duties.  Loughlin  v.  Maybin,  39  Leg. 
Lockwood  V.  State,  i  Ind.  64.  Int.  (Pa.)  256. 

For  a  witness  not  to  attend  when  sub'  A  witness  not  appearing  in  response  to 

poenaed,  or  when  under  recognizance  to  subpoena  of  a  magistrate  or  notary  not 

attend.     Yates  v,  Lansing,  9  Johns.  (N.  guilty  of   contempt.     Trimble    v.   Bar- 

Y.)  395;  Yates  v.   People,  6  Johns.  (N.  nard,  15  W.  N.  C.  (Pa.)  127. 

Y.)  337;  R.  V,  Harland,  8  Dowl.  P.  C.  A  witness  committed  for  contempt,  for 

328.  disorderly  behavior  in    court,   is   privi- 

For  a  witness,  when  ordered  to  leave  leged  while  returning  at  the  expiration 

the  court   during   the    examination    of  of  his  imprisonment.    R.  v,  Wigley,  7 

other  witnesses,  to  remain  in.    Whittem  Car.  &  P.  4. 

V.  State,  36  Ind.  196.  Refusal  to  obey  a  subpoena  issued  by 

For  a  witness  when  attending  to  refuse  a  Federal  court  is  an  offence  against  the 

io  be  sworn.    Kotikitx  ex parte^  1  Sprague  Federal  government  within  the  meaning 
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(/)    Parties  to  any  suit  or  proceedings  before  the  court,  as  by 

misbehavior,  interfering  with  the  course  of  justice,*  disobedience 
to  any  rule  or  order  made  in  the  progress  of  a  cause ;  non-payment 
of  costs  awarded  by  the  court  upon  a  motion,*^  or  non-observance 

of  section  10T4  of  the  Revised  Statutes  of  was  passed,  requiring  him  to  bring  the 

the   United    States.     In    re  Eilerbe,    13  money  into  court,  but  in  indulgence  to 

Fed.  Rep.  530.  him,  a  proviso  was  annexed  that  a  bond 

1.  For  a  party,  when  books  are  sub-  with  security  should  be  deemed  a  com- 
mitted to  his  inspection  by  order  of  pliance  with  the  order;  this  order  was 
court,  to  break  open  parts  sealed  up,  not  also  disobeyed  byv  defendant,  and  his 
relating  to  the  subject  of  litigation,  is  a  answer  was  put  in  assigning  the  same 
contempt.  Dias  v.  Merle,  2  Paige  (N.  reason  as  before  for  refusing  to  comply. 
Y.)«  494-  Held^  that  the  defendant  was  guilty  of 

Threatening  letter  addressed  and  sent  contempt  in  parting  with  the  fund,  whilst 

pending  the  suit  to  the  defendant  by  the  the  question   as  to  its  disposition  was 

plaintiff,  is  a  contempt  of  court.    Smith  pending  before  the  court.     The  question 

V,  Lakeman,  26  L.  J.  Ch.  305.  who  was  entitled  to  the  fund,  was  aques- 

One   who  deceives  the  court  by  pre-  tion  to  be  determined  by  the  court  upon 

tending  to  be  sick,  and  thereby  procures  a  hearing  of  the  cause.  '  The  only  ques- 

the   postponement    of    a  civil    case,    is  tion  upon  passing  the  order  for  paying 

guilty   of    criminal    contempt,    but   he  the  money  into  court  was  the  best  method 

should  not  be  proceeded  against  and  ad-  of  securing  the  trust  fund  to  await  the 

judged  guilty  during  his  absence.    Welsh  decision  of  that  question.     The  defend- 

V.  Barber,  52  Conn.  147;  s.  c,  52  Am.  ant  could  not  be  allowed  to  decide  the 

Rep.  567.  question  of  title  for  himself,  and  set  up 

Bringing  an  action   in   the  name  of  his  opinion  as  an  excuse  for  disobeying 

another  without  his  consent.     Scott  v.  the  order  to  pay.     Wartman  v,  Wartman, 

John,  15  Ala.  566:  Butterworth  v.  Stagg,  Taney  C.  C.  362. 

2  Johns.  Cas.  (N.  Y.)  291.   Or  bringing  an  A  rule  for  contempt  for  failure  to  pay 

action  in  the  name  of  a  fictitious  person,  money  into  court  will  be  discharged  when 

for  the  purpose  of  indirectly  affecting  a  it  is  made  apparent  that  there  is  an  abso- 

pending    controversy,    is    a    contempt,  lute  inability  to  make  the  payment,  but 

Smith  V,  Junction  R.  Co.,  29  Ind.  546.  this    must    clearly    appear.       Smith   v. 

See   also   Coxe  v,  Phillips,  Rep.   temp.  Smith,  92  N.  Car.  304. 

Hardw.  237;  Brewster  v.  Kitchin,  Comb.  It  is  not  a  contempt  which  the  city 

425.  court  of  New  York  has  power  to  punish 

Defendant  participating  in  a  rescue  and  for  defendant  to  put  in  a  verified  answer, 
escaping  from  the  custody  of  the  sheriff,  known  to  be  false,  in  order  to  obtain  de- 
State  V,  Bergen,  i  Dutch.  (N.  J.)  209.  lay  to  put  property  out  of  the  way,  and 

Violence  in  matters  relating  to  the  pro-  thus  defeat  the  collection  of   plaintiff's 

cedure  of  the  court.    Adams  z/.  Hughes,  judgment.     Moffat  z^.  Herman,  17  Abb. 

I  B.  &  B.  24;  Watson  ex  parity  i  D.  N.  N.  Cas.  (N.  Y.)  107,  reversing  s.  c.  17 

S.  805.  Abb.   (N.   Y.)    62;    Redman    r.    State, 

A  co-respondent  in  a  suit  for  divorce,  28  Md.  205;   Brown  r.    Brown,  4  Ind. 

immediately  after  the  service  of  the  cita-  627;  State  v.  Garland,  25  La.  Ann.  532. 

tion,  caused  advertisements  to  be  pub-  To  disobey  rules  or  orders,  obedience 

lished  denying  the  charges  made  in  the  to  which  is  essential  to  the  progress  of 

petition,  and  offering  a  reward  for  infor-  the  case.  .  Price  v.  Hutchinson,  L.  R.  9 

mation  which  would  lead  to  the  discovery  Eq.  534;  State  v.  Sparks,  27  Tex.  627. 

and  conviction  of  the  authors  of  them.  Disobedience  to  an  order  of  court  for 

Hdd^  that  these  advertisements  consti-  summary  payment,  which  payment  can- 

tuted  a  contempt  of  court.     Brodribb  v»  not  be  otherwise  enforced.     People  v. 

Brodribb  &  Wall.,   ii  P.   D.  66,  55  L.  Compton,  i  Duer  <N.   Y.),  512;  Wood- 

J-  P.  47»  34  W.  R.  580,  50  T.  P.  407.  worth  v,  Rogers,  3  Wood.  &  M.  C.  C. 

8.  An  order  was  passed  directing  de-  135;  Peter  v.  Muller,  i  Bond  C.  C.  601; 

fendant  to  pay  the  money  into  court,  or  Mead  v.  Norris,  21  Wis.  310. 

show  cause  for  not  doing  so.    The  de-  Disobedience  to  an  order  for  specific 

fendant  refused  to  obey  the  order  on  the  conveyance.     Remley  v,  Dewall,  41  Ga. 

ground   that  the  complainant   was   not  466;   Ford  v.  Ford,  10  Abb.  Pa.  N.  S* 

entitled  to  the  money,  and  that  he  had  (N.  Y.)  74;  41  How.  Pr.  (N.  Y.)  169. 

paid  it  away  to  the  persons  who  were  Where  the  defendant  in  a  habeas  torpm 

entitled.     Thereupon  a  peremptory  order  makes  an  evasive  or  false  retam  thereto^ 
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of  awards  duly  made  by  arbitrators  or  umpires  after  having  entered 
into  a  rule  for  submitting  to  such  determination.^ 

II.  By  any  Person, — As  in  the  face  of  the  court  by  rude  and  con- 
tumelious  behavior,  by  obstinacy,  perverseness  or  prevarication,  by 
breach  of  the  peace,  or  any  wilful  disturbance  whatever ;  *  or  in 
the  absence  of  the  party,  as  by  disobeying  or  treating  with  disre- 
spect the  writs,  rules,  or  process  of  the  courts ;  *  by  interfering 

he  may  be  committed  for  contempt  in  It  is  a  contempt  to  strike  an  attorney 

order  to  compel  obedience  to  the  writ,  in  the  court-room,  although  the  cause  of 

U.  S«  ex  rel.  Wheeler  v.  Williamson,  3.  the  assault  have  no  relation  to  the  pro- 

A.  L.  Reg.  O.  S.  729.  ceeding   in  which   the  attorney  is    en- 

Ortiarari  is  in  the  nature  of  a  sufer-  gaged.      U.   S.    v,    Patterson,    a6    Fed. 

udeas,  and  an  attachment  will  lie  against  Rep.  509;    Rex    v.   Davidson,    4  B.  & 

one  who,  with  notice  of  its  issue,  pro-  A.  329. 

ceeds  in  the  matter  which  has  been  re-  Contempt    by  disrespectful    language 

moved  for  review.     State  v.  Lambert,  46  spoken  in  court  is  not  excused  by  the 

N.  J.  L.  59.  fact  that  the  judge  was  ill-tempered  and 

A  judgment  debtor  may  be  committed  discourteous.     Holman  v.  State,  105  Ind. 

for  contempt  for  wilfully  disobeying  an  513. 

order  in  proceedings  in  aid  of  execution  To  call  another  a  liar  in  the  presence 

in  requiring  him  to  apply  property  in  his  of  the  court  and  in   the  hearing  of  its 

possession,  not  exempt,  to  the  satisfac-  officers  is  a  contempt.     Violent  language 

tion  of  the  judgment     State  v.  Burrows,  and  an  assault  made,  in  a  hall  adjoining 

33  Kan.  10.  the  court-room  and  within  the  hearing  of 

Under  the  practice  in   the  courts  of  the  court,  it  then  being  in  session,  is  a 

equity  of  the  United  States,  no  order  is  contempt  which  the  court  may  punish^ 

necessary  fixing  the  time  within  which  within  the  meaning  of  the  act  of  March  2^ 

the  main  decree  rendered  in  the  cause  1831.     U.  S.  v.  Emerson,  4  Cranch  C. 

must  be  performed,  before  a  party  can  C.  188;  Peoples/.  Boscowitch,2oCal. 436. 

be    in    contempt    for  non-performance.  For   an   acquitted   prisoner  to  swear 

Souter  9.  La  Crosse  R.,  Woolw.  C.  C.  vengeance  on  the  prosecuting  witnesses 

80,  83.  within  the  precincts  of  the  court,  is  a. 

Injunction  against  trustees  by  name;  contempt.     U.  S.  v.  Emerson.  4  Cranch 

breach  by  new  trustees.    Avory  r.  An-  (U.  S.),  188.     It  seems  that  It  is  a  con* 

drews.  51  L.  J.  Ch.  414.  tempt  for  a  man  to  seize  his  own  prop> 

A  disobedience  to  an  in  junction  is  none  erty  by  force  in  open  court.  Com.  9. 
the  less  a  contempt  of  court  because  the  Wilson,  i  Phi  la.  (Pa.)  83. 
act  is  done  in  good  faith  and  not  pro-  8.  Wilfully  disobeying  an  order  of 
hibited  by  the  order,  or  under  advice  to  court  in  proceedings  in  aid  of  execution 
that  effect  Atlantic  Giant  Powder  Co.  requiring  property  to  t>e  applied  to  satis- 
fy. Mfg.  Co.,  9  Fed.  Rep.  316;  Wells,  faction  of  the  judgment.  State  v,  Bur- 
Fargo  &  Co.  v.  O.  R.  &  N.  Co.,  19  Fed.  rows,  33  Kan.  10. 
Rep.  20.  Refusing  to  obey  an  order  directing 

1.  When  one  disobeys  an  order  to  per-  defendant  to  pay  money  into  court  or 
form  the  awards  of  referees.  McClure  show  cause  for  not  doing  so.  Wartman 
v.  Guleck,  2  Harrison  (Ind  ),  340;  Shri-  r.  Wartman,  Taney  C.  C.  362. 

ver  V.  State,  9  Gill  &  I.  (Md.)  i;  Yeates  Where,  as  in  New  York,  the  statute 

V.  Russell,  17  Johns.  (N.  Y.)46i;  Rex  v,  makes  it  a  criminal  contempt  wilfully  to 

Meyers,  i  T.  R.  265;  Mendell  v.  Tyrell,  disobey    "  a  process  or  order  lawfully 

9  M.  &  W.  217;  McArtbur  v.  Campbell,  issued  or  made"  by  a  court  of  record^ 

4  Nev.  &  M.  208.  disobedience  in  obeying  a  subpoena  issued 

2.  Insulting  language  to  a  judge  relative  by  the  district  attorney  in  a  criminal 
to  his  conduct  in  a  suit  pending  before  case  is  not  within  the  statute.  Sherwin 
him.  even  though  out  of  court,  is  a  con-  v.  People,  100  N.  Y.  351. 

tempt  punishable  by  fine  and  imprison-  Where  a  corporation,  its  officers,  agents, 
ment.  Commonwealth  v.  Dandridf^e,  2  and  employes,  having  been  enjoined 
Va.  Cas.  408.  "Every  insult  offered  to  a  from  maintaining  a  certain  dam  by 
judge  in  the  exercise  of  the  duties  of  his  notice  served  on  it.  caused  it  to  be  re- 
office  is  a  contempt."  ^  Charlton's  Case,  2  moved,  and  shortly  thereafter  the  presi- 
MyL  &  Cr.  316.          *  dent  resigned  bis  position,  traaaferred 
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with,  or  perverting  such  writ  or  process  to  the  purposes  of  private 

malice,  extortion,  or  injustice  ;  *  by  speaking  or  writing  contemp- 
tuously of  the  court  or  judges  acting  in  their  judicial  capacity,  by 
printing  false  accounts  (or  even  true  ones  without  proper  permis- 
sion) of  causes  then  depending  in  judgment;*  and  by  anything,  in 

his  stock,  entered  into  an  agreement  for  newspaper  in  the  city  where  the  supreme 

the  purchase  of  the  land,  including  the  court  of  appeals  is  sitting,  charging  that 

locality  from  which  the  dam  had  been  three  out  of  the  four  judges  attended  a 

removed,  and    reconstructed   the    dam,  political  caucus  more  than  a  year  before, 

heid^  that  he  was  properly  punishable  for  and  advised  the  action  out  of  which  the 

contempt.     Morton    v,    Tulare    County  case  then  pending  arose,  promising  (he 

Superior  Ct.,  65  Cal.  496.  caucus  to  hold  its  action  legal,  and  also 

Disobedience  to  an  order  of  court  for  charging  that  the  court  agreed  to  decide 

summary  payment,  which  payment  can-  the  case  for  political  purposes  before  a 

not   be  otherwise  enforced.     People  v.  certain  political  convention,  heid  10  be 

Compton.  I  Duer  (N.  Y.),   512;  Wood-  contempt  of  court,  summarily  punishable 

worth  V,  Rogers,  3  Wood.  &  M.  (U.  S.)  as  **  misbehavior  in  the  presence  of  the 

135;  Potter  V,  Mullet,   i  Bond  (U.S.),  court,  or  so  near  thereto  as  to  obstruct  or 

601;    Mead   v,    Norris,    21    Wis.    310.  interrupt  the  admmistration  of  justice." 

Doing  what  one  has  been  enjoined  from  State  v,  Frevr,  24  W.  Va.  416;  s.  c,  Am. 

doing.     Davis  v.  Mayor,  i  Duer  (N.  Y.),  Rep.  257. 

457!  People  v.  Compton,  i  Duer  (N.  Y.),  It  is  a  contempt  to  make  a  publication 

512.     Disobedience  10  an  order  of  court  reflecting  on  the  court,  jury,  etc.,  with 

for  specific  conveyance.     Remley  v.  De-  reference  to  a  pending  suit,  or  tending  to 

wall.  41  Ga.  466;  Ford  v.  Ford,  10  Abb.  influence    the   decision.     Hollingsworth 

Pr.  U.   S.  (N.  Y.)  74.      Publication    of  v.  Duane.  Wall.  C.  C.  77;  and  U.  S.  r. 

proceedings  ordered  not  to  be  published.  Duane,  Wall.  C.  C.  5;  s.  c,  4  Iowa,  209; 

Wellesley,  In  re^  2  Rus.  &  M.  639.  s.  c.  2  S.   &  R.    (Pa.)    23;    Bayard  v. 

How  Michigan  statute  makes  a  personal  Passmore,  3    Yeates  (Pa.),   438;   In  n 

demand  lor  alimony  a  prerequisite  to  a  Moore,  63  N.  C.   397;  State  v.  Morrill, 

commitment  for  contempt  in  not  paying  16  Ark.  384;  People  v.   Wilson,  64  III. 

it.     Edison  v.  Edison,  56  Mich.  185.  195.    Centra,  Ex  parte  Hickery,  12  Miss. 

Under  its  power  over  trusts,  a  court  of  751. 

equity  may  direct  the  manner  of  investi-  Since  the    act  of    March  2,  1831,  the 

gating    the    assets    of    an   embarrassed  courts  of   the   United  States   have  no 

savings-bank,  when  requested  to  do  so  longer  power  to  punish  a  publication  re- 

by  its  managers;  and  for  making  loans  specting  a  pending  suit  as  a  contempt 

unauthorized  by  the  order  oY  the  court,  Exparte  Poulson,  15  Haa.  Pa,  Reg.  38a 

and    on    other    securities     than     tholse  The  New  York  Revised  Statutes,  vol. 

ordered  to  be  taken,  the  president  thus  ii.  (4th   Ed.)  p.  467,  provide  that  every 

violating  the  order  may  be  dealt  with  court  of  record  may  punish  summarily, 

as  for  contempt.     Una  v.  Dodd,  39  N.  for  the  publication  of  false  or  grossly  io* 

J.  Eq.  173.  accurate  reports  of  its  proceedings. 

The  delivery  of  property  which  has  The  Penna.  Act  of  Assembly  of  June 

been  sold  under  decree  of  partition  may  16,  1836,  provides  that   no  publication 

be  enforced  by  an  attachment  for  con-  out  of  court,  respecting  the  conduct  of 

tempL    Edwards  v,  Dykeman,  95   Ind.  the  court  or  any  of  its  officers,  jurors, 

509.  witnesses,  or  parlies  in  any  cause  pending 

1.  If  the  process  be  impeded,  no  case  in  court,  exposes  the  party  to  summary 
can  be  tried.  Hence  it  is  a  contempt  punishment,  and  the  only  remedy  for  the 
punishable  by  summary  commitment  to  person  aggrieved  is  by  indictment  or 
interfere  with  process.    Price  v,  Hutchin-  action  at  law. 

son,  L.  R.  9  Eq.  534;  Buck  v.  Buck,  60  *  To  publish  testimony  which  the  court 

111.  115;  People  f.  Bradley,  60  111.  390;  has  oixlered  not  to  be  published  when  the 

Stale  V.  Sparks,  27  Tex.  627;  Adams  v,  injury  cannt)t  be  otherwise    redressed. 

Hughes,  I  B.  &  B.  24;  Watson,  Exparte,  In  re  Wellesley,  2  Rus.  &  M,  639. 

I  D.  N.  S.  805 ;  Kitcat  v.  Sharp,  52  L.  J.  While  proceedings  are  pending,  it  is 

Ch.  134;  McGregor  v.  Barrett,  6  C.  B.  contempt  of  court  to  publish  any  thing  in 

262.  reference  to  the  parties  to  or  the  subject- 

2.  Piiblioatioiii.~A    publicatioa    in  a  matter  of   a  pending  litigation,  which 
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short,  that  demonstrates  a  gross  want  of  that  regard  an^  respect 
which,  when  once  courts  of  justice  are  deprived*of,  their  authority 
is  entirely  lost  among  the  people.^ 

tends    to    excite    a    prejudice    against  their  investigation.     Ex  parte  Tyler,  64 

Chose   parties  or  their  litigation.     Tich-  Cal.  434. 

borne  v.  Tichbome,  39  L.  J.  Ch  308,  23  Unfair  practice  towards  a  witness  who 

L.   T.    55.      After    affidavits    filed    and  is  to  give  testimony  in  court,  or  oppres- 

before  bearing  to  pnblish  an  article  at-  sion  under  color  of  its  process,  although 

tributing  falsehood  to  the  persons  who  those  practices  and  that  oppression  were 

have    made    the   affidavits.      Felkin  v,  acted  out  of  the  district  in  which  the 

Herbert,  10  Jur.  N.  S.  63.    See  Vernon  v.  court  is  sitting;  provided  the  person  who 

Vernon,  40  L.  J.  Ch.  118:  Tyrone  Elec-  has  th«s  demeaned  himself  should  come 

tion  Petition  in  re  Macartney  v.  Corry,  within  the  jurisdiction  of  the  court.     U. 

7  Ir.  R.  Ch.  240;  Metzler  v.  Gounod,  30  S.  v.  Burr,  i  Burr's  Trial,  355. 

L.  T.  264;  Brook  V.  Evans.  39  L.  J.  Ch.  To  obtain  an  opinion  of  the  court  af- 

616;  6  Jur.  N.  S.  1025;  Littler  v,  Thomp-  fecttng  the  rights  of  persons,  not  parties, 

son,  2  Beav.  129.     Advertising  for  sub-  to  the  pretended  controversy,  declared 

acriptions  to  prosecute  action   not  con-  punishable  as  contempt  of  court.     Lord 

tempt.     Plating  Co.  v.  Farquharson,  17  v.  Veazie.   8  How.  (U.  S.)  251;  Cleve- 

Ch.  D.  49.     Advertisement  for  evidence,  land  v.  Chamberlain,  i  Black  (U.  S),  419. 

i7Ch.D.  49.  False   personation   and   perjury  as  a 

1.  IntertoenM  with  Property  over  vhieh  surety.    Com.  v.  Davis,  i  W.  N.  C*  (Pa.) 

the   Court   has    teporvlsioii.— One  who,  18. 

after    an    examination    concerning    his  Proposing  to  a  juror  to  signal  from  the 

property  in   proceedings  supplementary  window  of  the  jury-room  how  the  jury 

to  execution,  and  pending  the  decision  of  stand  with  regard  to  the  verdict.     State 

the  referee  on  the  creditors'  motion  that  v.  Doty,  32  N.  J.  403;  Reg.  v.  Martin, 

cenain   property  disclosed    be   ordered  5  Cox  C.  C.  356. 

turned  over,  disposes  of  it,  is  guilty  of  A  purchaser  at  a  master's  sale,  under 

contempt,  and  may  be  punished  accord-  decree  of  court,  may  be  attached  for  non- 

ingly.     Ex  parte  Kellogg,  64  Cal.  343.  compliance   with  the  terms.     Haeg    v. 

The  U.  S.  circuit  court  will  punish  for  Commissioner,  i  Dessaus.  (S.  Car.)  112; 

contempt  strikers  who  interfere  with  a  Brasher  v.  Cortlandt,  2   Johns  Ch.  (N. 

railroad  in  the  hands  of  the  court's  re-  Y.)  505. 

eeiver.     Ke  Higgins,  27  Fed.  Rep.  443.  It  is  a  contempt  for  a  witness  or  a  by- 

A  master's  attempting  to  remove  his  stander  to  communicate  with  a  grand 
alave  beyond  the  jurisdiction  of  the  juror  touching  a  complaint  under  exami- 
court  pending  a  petition  for  freedom,  at-  nation  before«them  without  their  request, 
cached  for  contempt.  Richard  v.  Van  Bergh's  Case.  16  Abb.  Pr.  (N;  S.)  266. 
Meter,  3  Cranch  C.  C.  214;  Thornton  v.  Speaking  disrespectfully,  or  publishing  in 
Davis,  4  Cranch  C.  C.  500.  a  newspaper  defamatory  notices  concern- 
To  carry  off  a  ward  in  chancery,  at-  ing  them,  is  a  contempt.  Van  Hook's 
tachment  being  the  only  mode  of  enforc-  Case,  3  City  Hall  Rec.  (N.  Y.)64;  Matter 
ing  obedience.  Jones,  Ex  parte ^  13  Ves.  of  Spooner.  5  City  Hall  Rec.  (N.  Y.) 
337;  Littler  v,  Thomson,  2  Beav.  129;  109.  But  see  Story  v.  People,  79  111. 
Whittem  v  Sute,  36  Ind.  196.  45. 

Where  rioters  and  strikers  stopped  the  A  contempt  of  court,  where  a  habeas 

trains  on  a  railroad  operated  by  receivers,  corpus  is  pending  for  the  custody  of  a 

Secor  V.   Toledo,   etc.,    R.,   4  L.  &  E.  child,  to  advise  the  respondent,  by  tele- 

Repr.  283;  Re  Doolittle,  23    Fed.  Rep.  gram,  to  avoid  the  process  of  the  court; 

544:  U.  S.  V,   Kane,  23  Fed.  Rep.  748;  such  contempt,  however,  is  only  punish- 

Re  Wabash  R.  Co.,  24  Fed.  Rep.  217.  able  by  fine.     Com.  v.  Curtis,  37  Leg. 

Removal    of    goods    pending    inter-  Int.  (Pa.)  83. 

pleader.     Day  v.  Carr,  7  Ex.  Ch.  883.  The  disturbance  of  a  meeting  of  ex- 

Interference  with    receiver    in  bank-  aminers  in  an  election  case  will  be  pun- 

niptcy  >l//i/ a  contempt.     Hay  ward,  Ex  ished  as  a  contempt.     Ex  parte  Vuq2j^^ 

parte,  etc.,  45  L.  T.  326.  8  W.  N.  C.  (Pa.)  440. 

Other  Improper  or  Unfair  Praetioos. — It  If   one    procures   a    witness   already 

is  contempt  to  write  and  send  to  a  grand  subpoenaed  to  atisent  himself  from  the 

jury  an  accusatory,  threatening,  and  in-  trial  in  disobedience  to  the  subpoena. 

salting  letter  relative  to  the  subject  of  Burk  v.  Sute,  47  Md.  528;  McCoanellv. 
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4.  Instances  of  wliat  are  not  Contempts. — A  disobedience  of  an 
order  of  a  court  which  had  no  jurisdiction— where  there  is  want  of 
authority.*  Acting  against  an  erroneous  order  of  court.*-*  An  of- 
fence to  the  court  where  there  is  another  remedy.*    The  non-ap^ 

State,  46  Ind.  298;  Com.  v.  Braynard,  the  supreme  court  of  the  United  Sutes 

Thacher  Crim.  Cas.  (Mass.X  148.  an  injunction   had   been   issued  forbid- 

Barrister  threatening  master.     Curtis  ding  the  rebuilding   of  a   bridge,   and 

V,  Biigb,  3  Jur.  11 53.  subsequent  to  the  decree  but  before  the 

Disobedience   to    orders.     Spokes    v,  injunction  an  act  of  Congress  had  been 

Banbury,  etc.,  35    L.  J.  Ch.  105;  Car*  passed  making  lawful   such  rebuilding, 

digan  (Earl)  v.   Bywater.   7  C.  Bk   794;  a  majority  of   the    court  held   that  the 

Wellend,  Ex  parte  ^  ix  C.  B.  544;  Clare  v.  re-erection  of  the  bridge  in  disobedience 

Blakesley,  I  Scott  N.  R.  397;  Bowker  v,  of  the   injunction  was  not  a  contempt. 

Tebbutt.  a  D.  &  L.  787:  Blade  v.  Gray,  State  of  Pennsylvania  v.  Wheeling  Bridge 

6  Jur.  587;  Stokes  v,  Woodson,  7  T.  R.  Co.,  18  How.  (U.  S.)  421. 

6;  Welch  v.  Buck,  xo  W.  R.  714;  Harvey  Where  upon  an  appeal  from  a  decree 

V.  Hall,  II  L.  R.  £q.  31,  and  23  L.  T.  declaring  a  patent  to  be- infringed,  and 

391;  Rogers  v,  Rogers,  23   L.  T.   796;  an  order  enjoining  such  infringement  and 

Gumpertz  v.  Best,  i  T.  &  C.  619;  Cob-  a  judgment  of  contempt  for  violation  of 

bett  V.  Hudson,  13  Q.  B.  457;  Harvey* v.  such  injunction,  the  patent  is  declared 

Morris,  23  W.  R.  21.  invalid,   it  follows  that  there  has  been 

1.  Unless  the  court  making  an  order  no  contempt     Worden    v.   Searls,  121 

had  jurisdiction  of  the  case  the  disobedi-  U.  S.  14. 

ence  of  the  order  will  not  be  punished  as  8.  The  rule  for  an  attachment. was  dis- 

a  contempt.      Evans  v.  Pack,  7   Repr.  charged,  the  offence  being  indictable  at 

(Mich.)  70;  In  re  Morton,  10  Mich.  208;  common  law.   In  re  Lucas  Hirst.  9  Phila. 

Bear  v,  Cohen,  65  N.  Car.   511.     Med-  (Pa.)  216.     The  orphans'  court  will  not 

dling  with  property  constructively  attach-  attach  for  the  non -production  of  an  al- 

ed  is  not  a  contempt  under  Rev.  Stat.  §  leged    will;  the    party  aggrieved    roust 

725.    Steam  Stone  (Gutter  Co.  v,  Windsor  resort    to    his   statutory   remedy.     Mc- 

Mfg.  Co.,  3  Fed.  Repr.  298;  18  Blatchf.  Donald's  Est.,  38  Leg.  InL  (Pa.)  34- 

C.  C.  291.  Attachment  for  contempt  for  insulfi* 

Property  held  by  a  constable  having  cient  answers  to  interrogatories  refused; 
been  seized  by  him  without  a  warrant,  more  specific  answers  ordered.  Grede 
on  arresting  one  charged  with  felony  v.  Ins.  Co.,  15  W.  N.  C.  (Pa.)  438. 
is  not  in  the  custody  of  the  law,  in  such  A  husband  will  not  be  punished  as  for 
sense  as  to  render  replevying  it  a  con-  contempt  in  not  paying  costs  and  counsel- 
tempt  of  court.  Brent  V.  Beck,  5  Cranch  fees  which,  in  an  action  for  a  separation, 
C.  C.  461.  he  was  ordered  to  pay;  an  execution  SL^ 

Where,  as  in  Neso  York,  the  statute  fords  the  appropriate  remedy.  Jacquin 
makes  it  a  criminal  contempt  wilfully  v.  Jacquin,  36  Hun  (N.  Y.),  378. 
to  disobey  "a  process  or  order  lawfully  The  Atlantic  Mutual  Life  Ins.  Col  was 
issued  or  made"  by  a  court  of  record,  adjudicated  bankrupt  upon  the  petition 
disobedience  in  obeying  a  j«4^<ma  issued  of  one  of  its  officers.  The  adjudication 
by  the  district  attorney  in  a  criminal  was  subsequently  set  aside  and  the  pro- 
case  is  not  within  the  statute.  Sherwin  ceedings  vacated.  Upon  application  of 
V.  People,  100  N.  Y.  351.  the  marshal  for  an  order  requiring  the 

A  witness  summoned  before  a  grand  petitioner  to  pay  the  marshal's  fees  for 

jury,  not  at  the  request  of  that  body,  serving  the  notices,  and  that  such  order 

but  on  the  motion  of  the  attorney-gen-  be  enforced    by  attachment,   held^  that 

eral,  is    summoned   without   authority,  the  court  had  no  power  to  grant  an  at-  ^ 

and  if  he  refuses  to  testify,  is  not  pun-  tachment  in  such  a  case;  that  the  marshal 

ishable    as    for    a  contempt.     State  v.  had  an  adequate  remedy  by  action,  to 

Mamer,  13  Lea  (Tenn.),  52.  which  he  must  resort.     Ife  Atlantic  Mot- 

One  must  be  personally  served  with  ual  Life  Ins.  Co.,  17  Bankr.  Reg.  368. 

an  order  before  he  can  be  charged  with  Under  art.   635  el  seq..  La.  Code,  the 

contempt  in  not  obeving  it.    McCaulay  proper  remedy  where  one  refuses  to  de- 

ir.  Palmer,  40  Hun  (N.  Y.).  38;  Sanford  liver  up  property  called  for  by  a  writ  of 

V,  Sanford,  40  Hun  (N.  Y.),  540.  possession  is  by  an  action  for  damages 

8.  Where  in  pursuance  of  a  decree  of  ot  by  distraint  of  other  property.  Wheio 
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pearance  of  the  governor  of  the  commonwealth  in  hia  official 
capacity  to  a  subpcena  duces  tecum?-    The  refusal  to  appear  when 

such  refusal  is  the  assertion  of  a  constitutional  right.^  For  further 
instances  see  notes.^ 

a  writ  of  aequestration  has  been  issued  the  firm.  Held^  that  the  partner  so  act- 
in  a  succession  cause,  a  stranger  refusing  ing  was  not  guilty  of  a  contempt  of  the 
to  deliver  up  movable  property  alleged  authority  of  the  court  appointing  the  re- 
by  a  party  to  be  in  his  possession  can-  ceiver.  0*Callaghan  v,  Framer,  37  Hun 
not  lawfully  be  committed  therefor  as  (N.  Y.).  483. 

for  contempt  of  court,  and  if  so  com-  It  is  not  a  contempt  which  the  citv 
mitted  he  will  be  released  on  certiorari  court  of  New  Yoric  has  power  fo  punish 
and  habeas  corpus.  He  Hero,  36  La.  Ann.  for  defendant  to  put  in  a  verified  answer, 
353.  (Bermudes,  C.  J.,  and  Manning,  J.,  known  to  be  false,  in  order  .10  obtain  de- 
dissenting.)  lay  to  put  property  out  of  the  way  and 

1.  For  failure  of  governor  or  secretary  thus  defeat  the  collection  of  plaintifif's 

of    commonwealth  to  appear  in  official  judgment.     Moffat  v.  Herman,  17  Abb. 

capacity  in  obedience  to  a  subpoena ^/im-^^  N.  Cas,  (N.  Y.)  107,  reversing  s.  c,  17 

UcuM,   Gray  v.  Pentland,  2  S.  &  R.  (Pa..t  Abb.  (N.  Y.)  6a. 

93.  An  executor   because    of   insolvency 

8.  Refusal  to   attend  before  a  grand  failing  to  pay  a  debt  due  from  himself  to 

jury  in  assertion  of  a  constitutional  right,  the  testator  cannot  b^  proceeded  against 

eople  V,  Kelley,  34  N.  Y.  74.  as  for  a  contempt,  the  statute  making 

One   exempt    from    jury^service    by  him  liable,  and  providing  that  he  may  be 

reason  of  his  membership  in  a  military  ordered  by  decree  to  pay  over.     Rugg 

company  is  not  guilty  of  contempt  if,  v.  Jenks,  4  Demorest  (N.  Y.),  105. 

having  been  summoned,  he  does  not  at-  Presenting  an  affidavit  for  a  change  of 

tend  to  make  excuses.     Lewis,   P.   J.,  venue,  on  the  ground  of  prejudice  in  the 

dissenting.      Miller    v.  Commonwealth,  mind  of  the  judge,  is  not  a  contempt  of 

80  Va.  33.  the  court  to  which  it  is  presented.  Expartt 

S.  H.  filed  a  libel  against  L  and  a  yacht  Curtis,  3  Minn.  374. 

to  recover  possession  of  the  yacht;  a  For  a  wiuiess  to  leave  court  when  per- 

decree  was  rendered  dismissing  the  libel,  mitted    by  the    party  summoning  him. 

and  authorizing  L  to  give  a  bond  and  State  v,  Mixon,  Wright  (Ohio),  763. 

receive  possession  of    the  vessel  from  If  the  order  of  the  court  disobeyed 

the  marshal,  and  also  authorizing  H.  to  were  doubtful,  or  could  be  construed  in 

give  a  bond  and  receive  such  possession  any  way  consistent  with  innocence  of  in- 

in  case  L  failed  to  do  so.     L  not  giving  tention  on  the  part  of  the  violator,  the 

the  bond,  H.  gave  it  and  received  the  court  should  not  punish  for  contempt, 

vessel;  H.  also  appealed  from  the  decree,  Weeks  v.  Smith,  3  Abb.  P.  R.  six. 

and   the  return  was  duly  made  to  the  Under  statutes  of  New  York  it  is  not 

circuit  court.     L  then  took  the  vessel  by  a  contempt  for  a  witness  to  refuse  to  an- 

force  from  one  of  the  sureties  on  the  swer  before  a  justice  of  the  peace.  Ruther- 

bond.  to  whom   H.  had  delivered   her.  ford  v.  Holmes,  5  Hun,  317.     For  cases 

H.  then  applied  for  an  attachment  against  arising  under  Inter.  Rev.  Acts  see  U.  S. 

L  for  contf*mpt  of  court.     Held^  that  the  v.  Stanwood,  13  Int.  Rev.  Rec.  77.  and 

giving  of  the  bond  substituted  the  bond  ^Bright.  Dig.  Fed.  Dec.  Supp.,tit.  '*Con- 

'  for  the  vessel,  and  the  taking  of  her  by  I.  *  tempt." 

after  the  bond  had  been  given  was  not  a  Where  a  judgment  is  rendered  remov- 

contempt  of  court.     U.  S.  v.  Towns,  7  ing  an  official  from  office,  and  another  is 

Ben.  (U.  S.)  444.  appointed  to  the  vacancy  knowing  that  a 

A  receiver  was  appointed  in  New  York  supersedeas  has  issued,  the  appointee  is 

of  the  assets  of  a  firm  that  had  property  not  guilty  of  contempt  for  assuming  to 

there  and  in  Pennsylvania.  The  receiver  perform  the  duties  of  the  office  where  the 

took  possession  of  the  New  York  prop-  writ  has  not  been  lodged  in  the  office  of 

crty.  and  one  of  the  firm  delivered  to  him  the  clerk  of  the  court  where  the  record 

the  Pennsylvania  property,  and  then  con-  remains.     Until  so  lodged  the  writ  Is  in- 

leased  judgments  under  which  certain  operative.    Foster  v.  Kansas,  iia  U.  S. 

firm  creditors  seized  it.     It  did  not  ap-  act. 

pear  that  the  debts  on  which  the  confes-  If  the  judges  of  the  circuit  court  dit- 

sions  were  based  were  not  Just  debts  of  agree  as  to  whether  there  has  been  m 
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5.  FiooeedingB  in  Contempt.^ — From  the  distinction  between  di- 
rect contempts  or  contempts  in  f(uie  curueand  constructive  or  con- 
sequential contempts,  arises  a  dilference  in  the  method  of  procedure 
thereon:  a  direct  contempt,  which  is  committed  in  the  presence  of 
the  court,  it  will  of  its  own  motion  notice  and  punish  summarily;* 

• 

infringement  of  a  patent  in  disregard  of  Perjury  is  not  a  contenapt  of  coart. 

an  injunction,  there  cannot  be  a  judg-  Fenner,  j.,  dissenting.    State  v.  Lazarus, 

ment  of  contempt.     California,  etc.,  Co.  37  La.  Ann.  314. 

p,  Moliior.  113  U.  S.  609.  Sending  an   insulting  or  threatening 

A  violation  of  an  injunction,  induced  letter  to  a  judge  after  the  matter  has 

by  the  straiagem  of  the  plaintiff,  is  not  been  decided,  is  not  contempt.     2  M.  & 

ground  for  an  attachment.    Sparkman  v,  A.  3x1. 

Higgins.  2  Blatchf.  C.  C.  29.  To  criticise  in  a  newspaper  the  ruling 

A  probate  judge  has  no  power  to  im-  of  a  judge  in  a  case  not  pending  is  not 

prison  a  person  for  contempt  in  refusing  contempt     Omtm  if  pending.    Ex partt 

to  deliver  to  a  receiver  money  found  on  Poulson,  15  Haz.  Pa.  Reg.  380. 

proceedings  in  aid  of  execution  to  have  '     Where  the  statute  authorizes  the  conr^ 

been  placed   in   his   hands  in   fraud  of  to  punish  for  a  criminal  contempt  a  per- 

creditora.     White  v.  Gates,  43  Ohio  St.  son  guilty  of  a  wilful  disobedience  to  its 

109.  lawful  mandates,  a  juror  cannot  be  so 

Advertising  for  subscriptions  to  prose-  punished  who  acquires  information  oac 

cute  action,  and  also  for  evidence.    Plat-  of  the  court-room  pending  a  trial,  no  in- 

ingCo.  tf.  Farquharson,  17  Ch.  D.  49.  junction  or  order  having  been  given  by 

An  attorney  advised  his  client  who  the  court.     People  v.  Oyer  &  Terminer 

was  under  indictment  for  assault  and  Court,  36  Hun(H.  Y.),  277. 

battery,  if  he  could  not  procure  a  con-  A  mere  omission  to  plead  where  the 

tinuance  to  escape  and  forfeit  his  recog-  objection  of  the  bill  is  to  compel  an  an- 

nizance,  which  would  work  a  continu-  swer  is  no  contempt    Perrin  v.  Oliver,  i 

«nce.     Heldy  he  was  not  guilty  of  con-  Minn.  202. 

tempt  in  giving  such  advice.    Ingle  v,  1.  As  to  the  practice  in  proceedings  for 

State,  8  Blackf.  (Ind.)  574.  contempt,   see    Comm.   v.   Snowden,   i 

A  receiver  of  a  railway  was  in  the  Brews.  (Pa.)  21S;  Pierce  v.  Post,  6  Pfaila. 

habit  of  making  deposits  with  a  bank  (Pa.)  494. 

designated  by  the  court  as  a  bank  of  de-  2.  Comm.  v,  Davis,  i  W.  N.  C.  (Pa.) 

posit  in  such  cases.    The  officers  of  the  18;  Comm.  v. Curtis.  37  Leg.  Int.  (Pa.)  83. 

bank  wrecked  it,  being  guilty  of  gross  When  a  judge  in  the  legitimate  exercise 

malfeasance  in  office,  and  these  deposits  of  his  jurisdiction  is  defiantly  disobeyed, 

were  lost.    Held^  that  the  officers  were  he  may  commit  the  offender  instantly  to 

not  liable  for  contempt  of  court.     South-  prison   for  contempt  of  court.     Watt  v. 

ern    Development    Co.   v.    Houston    &  Ligertwood,  2  L.  R.  H.  L.  361. 

Texas    Central    R.   Co.,  27    Fed.    Rep.  When  a  Contempt  is  committed  in  the 

344.     See  Re  Western,  etc.,  Ins.  Co.,  38  presence  of  the  court,  the  court  has  imme- 

111.  289.  dime  jurisdiction  of  the  person  of  the 

The  failure  of  a  prisoner  under  recog^  offender,  and  although  he  leaves  the  court- 

nizance  to  appear  at  the  proper  time  and  room  and  absconds  before  any  action  had, 

place  does  not  constitute  a  contempt  of  ^  yet  the  court  may  in  his  absence  sentence 
court.    Ex  parte  Dill,  32  Kan.  668;  s.  c, '  him  for  contempt,  and  may  do  it  within 

49  Am.  Repr.  505.  any  reas9nable  time  before  the  end  of  the 

It  is  not  contempt  of  court  to  serve  a  term,  and  without  process  issued  for  bis 

person  while  attending  at  the  court  as  a  arrest;  and  in  case  of  such  con  tempt  the  of- 

party  in  a  cause,  or  as  a  witness,  with  a  fender  may  be  instantly  apprebended  and 

summons.    The  privilege  extends  to  ex-  imprisoned  at  the  discretion  of  the  court' 

emption  from    arrest,   and   no  further.  Middlebrook    v.    State,  43  Conn.   257. 

Blight  V.  Fisher,  Peter's  C.  C.  41.  Where  one  in  open  court  is  ordered  to 

A  rule  for  contempt  for  failure  to  pay  execute  an  assignment  and  refuses  to  do 

money  into  court  will  be  dis<jiarged  when  so,  no  rule  to  show  cause  is  necessary  in 

it  is  made  apparent  that  there  is  an  ab-  proceedings  against  him  for  contempt 

solute   insibility  to  make  the  payment,  Tolman  v.  Jones,  14  111.  147;  Wilson,  Im 

but  this  must  clearly  appear.     Smith  v,  re,  7  Q.  B.  984;  14  L.  J.  Q.  B.  201;  9jur. 

-.Smith,  92  N.  Car.  304.  394;  Crawford,  fn  re,  13  Q.  B.  613. 
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those  not  so  committed,  as  well  as  constructive  contempts,  must 
usually  be  brought  before  the  court  by  affidavits,^  and  thereupon 
a  rule  is  made  on  the  offender  to  appear  and  answer,  or  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  him;^ 
only  in  very  flagrant  instances  of  contempt  the  attachment  issues 
in  the  first  instance.^  In  general,  personal  service  of  a  rule  to  show 
cause  why  an  attachment  should  not  issue  for  contempt  is  neces- 
sary. Upon  proof  that  the  party  evades  service,  or  of  other  reasons, 
the  court  may  make  a  special  order  that  service  be  made  by  leaving 
at  the  last  place  of  abode,  or  the  like.  But  it  will  not  proceed  with 
a  rule  granted  in  the  ordinary  wav,  which  has  not  been  personally 
served,  upon  mere  proof  that  such  service  could  not  be  made.* 

To  award  an  attachment  is  at  the  discretion  of  the  judge,  or  may 
be  awarded  on  his  own  knowledge  or  a  bare  suggestion.^    The 

Where  the  sentence  of  the  court  adju-  its    proceeding   after  such  prohibition, 

dicates   the  contempt,  setting  forth  the  3  Hawlc.  P.  C.317:  Reg.  v.  Lefroy,  8Q.  B. 

facts,  a  warrant  is  not  essential;  an  order  134;  4  Moalc^  250;  Bxp,  Swenarton,  40  N. 

of  court  is  t»  ifficient.     Regina  v.  Wilson,  Y.  40. 

51  E.  C.  L.  Rep.  619;  Cobbett,  In  rt,  7  The  resignation  of  his  office  by  an  offi- 

Q.  B.  187.     So,  too,  if  a  contempt  be  com-  cer  of  the  court  does  not  Oust  the  court  of 

mitted  in  the  presence  of  the  court  an  or-  jurisdiction  to  proceed  against  him  by  at- 

der  is  sufficient.     8  Conn.  379;  2  Daly  tachment  for  contempt  for  any  acts  of 

(N.  Y.).  530.  misconduct  committed  by  him  while  in 

The  summary  punishment  for  contempt  office.     The  Laurens,  i  Abb.  Adm.  508; 

is  not  an  infringement  of  the  Slate  consti-  People  v,  Pearson,  3  Scam.  (III.)  189. 

tution  which   guarantees  to  the  citizen  8.  4  BIk.  287;  2  Hawk.  272;  i  Tidd*8 

a  trial  by  jury.     State  v.  Doty,  32  N.  J.  Prac.  (3d  Am.  Ed.)  88;  In  rt  Judson,  3 

L.  403;  State  V,  Matthews,  37  N.  H.  450;  Blatchf.  C.  C.  148;  Comm.  v.  Dandridge, 

Patrick  v.  Warner,  4  Paige  (N.  Y.),  397;  2  Va.  Cas.  408;  Stale  v,  Mather,  37  N. 

Neal  V.  Bute,  4  Eng.  (Ark.)  259;  Ex  parte  H.  450;  Clay*s  Case,  Pr.  Dec.  221 ;  Crow 

Grace,  12  Iowa,  208:  State  v,  Becht,  23  v.  State,  24  Tex.  12.      And  even  some 

Minn.  41  t;  King  v.  Railroad,  7  Biss.  C.  constructive    contempts  the  court  will 

C.  329.  take  notice  of  and  punish  of  its  own  mo- 

Where  the  court  cannot  exercise  a  sum*  tion.    Exp.  Steinman  et  al.^  9  W.  N.  C. 

mary  jurisdiction  over  a  party  who  is  not  (Pa.)  145. 

one  of  its  own  officers,  although  the  mat-  4.  Hollingsworth  v.  Dnane,  Wall.  C.  C. 

ter  is  pending  there.    Sharp  v.  Hawkes,  141. 

5  D.  P.  C.  186.  When  the  officers  of  the  company  (a 

1.  When  the  contempt  is  not  committed  corporation)  conceal  themselves  to  pre- 

in  fade  eurim^  it  must  be  proved  by  affi-  vent  service  upon  them,  held,  that  ser- 

davits  of  persons  who  witnessed  it;  a  clear  vice  up^n  one  who  has  repeatedly  ap- 

ease    must    be    shown.     Re  Judson,   3  peared   as  an  attorney  of  the  company 

Blatchf.  C.  C.  148.  was  sufficient.     Golden  Gate  Mining  Co. 

A  substantial  and  general  statement  in  v.  Yuba  Co.  Superior  Ct.,  65  Cat.  187. 

the  affidavit  is  sufficient  to  give  jurisdic-  6.  Bowery  Bank  v.  Richards,  6  Thoftip- 

tion.     Strait  v.  Williams.  18  Nev.  43.  son  (N.  Y.),  59;  3  Hun  (N.  Y.).  366.     In 

To  sustain  a  motion  for  contempt  on  chancery  it  is  discretionary  with  the  court 
account  of  the  violation  of  an  injunction  whether  or  not  to  issue  an  attachment  for 
issued  to  restrain  the  infringement  of  a  contempt  without  the  service  of  a  prelim- 
patent,  it  must  appear  clearly  and  indis-  nary  order  to  show  cause.  Rob  v.  Pep- 
putably  that  the  infringement  continues,  per,  iz  W.  N.  C.  (Pa.)  497. 
Smith  V.  Halkyard,  19  Fed.  Rep.  602.  A  judge  on  the  rota,  sitting  in  cham- 

8.  In  cases  of  contempt  of  an  inferior  bers,  has  no  jurisdiction  to  commit  for 

court  in  usurping  jurisdiction,  "it  seems  contempt.     Tryon  Election  Petition,  In 

to  *  t>e  rather  the  more  usual  way,  first  re.  Macartney  v.  Correy,  7  Ir.  R.  C.  L. 

to  award  a  writ  of  prohibition  to  such  242. 

court,  and  afterwards  ao  attachment  upon  The  practice  must  always  be  stdct  in  the 
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process  of  attachment  is  only  to  bring  the  party  into  court;*  if  he  is 
present  in  court  the  process  is  not  necessary,^  otherwise  it  b  indis- 
pensable that  the  accused  be  arrested  or  summoned,  except  in  cases 
of  contempt  in  facie  curia?  When  brought  in  either  by  attachment 
or  the  rule  to  appear,  or  the  rule  to  show  cause,  he  is  committed 
or  bailed  that  he  may  answer  on  oath  interrogatories  in  the  nature 
of  a  charge  or  accusation  touching  the  alleged  contempt,^  and  be 
may  demand  that  the  prosecutor  file  interrogatories. 

steps  before  an  attachment  is  awarded,  1.  Bowery  Bank  t^.  Richards,  6  Thomfh 

and  aU  the  documents  upon  which  it  is  son  (N.  Y.).  59;  s.  c,  3  Hun  (N.  Y.).  366. 

awarded   must   be  filed  with  the  court.  S.  Though  an  attachment  is  the  usual 

U.  S.  V.  Caldwell,  2  Dall.  (U.  S.)  333.  process  to  bring  a  party  into  court,  where 

On  a  motion  for  an  attaphment  for  con-  he  has  not  made  a  true  return,  yet  if  he 

tempt  in  a  civil  suit  the  proceedings  are  is  present  in  court  no  such  process  is  ncc- 

deemed  to  be  on  the  civil  side  of  the  essary,  but  the  court  may  pass  an  order 

court  until  the  court  directs  an  attach-  directing  him  immediately  to  purge  his 

ment;  and  the  papers  until  then  must  be  supposed  contempt  and  answer  interroga- 

«ntitled  with  the  names  of  the  parties.     If  tories.     U.  S.  v.  Green.  3  Mass.  482. 

^e  rule  to  show  cause  is  entitled  in  behalf  8.  The  arrest  and  imprisonment  must 

of  the  government,  as  in  criminal  pro-  be  made  by  some  warrant,  mittimut^  or 

ceedings,  the  defendant  on  objecting  is  act  of  record,  a  copy  of  which  ought  to 

entitled  to  have  it  vacated.     U.  S.  v.  be  given  to  the  officer  committing  the  of- 

Wayne,  Wall.  C.  C.  134.  fender,  for  his  security.     6  Dane's  Abr. 

An  attachment  issued  without  a  pre-  528,  ch.  193;  7  Dane's  Abr.  307,  8  ch.  220; 

vious  rule  to  show  cause  was  irregular,  art.  5. 

and  set  aside.     Frey's  Estate,  4  W.  N.  C.  Officers  representing  a  corporation  de- 

(Pa.)  415;  May'«  Est.,  10  L.  Bar.  22.  fendant  are  not  in  court  for  punishmeot 

Rule  for  an  attachment  for  non-pa^-  for  contempt  unless  they  personally  knew 

ment  of  alimony  cannot  be  served  m  of  the  order  the  disobedience  of  which  is 

another  jurisdiction.    Russell  v.  Russell,  alleged.     Fanshawe  v,  Tracy,  4  Biss.  C. 

II  W.  N.  C.  (Pa.)  156.  C.  490. 

An  attachment  does  not  authorize  the  A  person  cannot  be  arrested  on  attacb- 
marshal  to  detain  the  party  after  return  ment  from  a  circuit  court  in  a  Stale  out- 
day,  unless  upon  an  order  of  commitment  aide  of  the  circuit  of  the  court  issuing  the 
by  the  court  Ex  parte  Burford,  i  Cranrch  attachment  for  contempt  in  not  appearing 
C.  C.  456.  The  proper  practice  to  punish  in  that  court,  pursuant  to  a  motion  served 
for  contempt  in  violating  an  injunction  is  on  him  in  the  former  circuit  to  answer  io 
by  motion  to  commit,  upon  proper  notice  a  prize  cause.  The  circuit  courts  have  a 
to  the  parties.  Worcester  v,  Truman,  i  jurisdiction  which  is  limited  in  respect  to 
McLean  C.  C.  483;  Gray  f.  Railroad,  I  locality  in  reference  to  the  person  or  thing 
Woolw.  C.  C.  63;  U.  S.  V.  Berry,  24  Fed.  against  whom  the  court  proceeds,  and  the 
Rep.  780;  Folger  v.  Hoogland,  5  Johns,  just  construction  of  the  judicial  system  of 
<N.  Y.)  235;  Ex  parte  Kearney,  7  Wheat,  the  United  States  confines  the  process  of 
B;  Durant  v.  Supervisors,  i  AVoolw.  372;  the  courts  within  the  limits  of  the  circuit 
Winslow  V.  Narpon,  113  Mass.  411;  Aflc-  or  district  in  which  he  is  required  to  ap- 
Dermott  v.  Clay,  107  Mass.  501;  5  Duer  pear.  Moreover  there  is  no  provision  of 
<N.Y.),  629;  I  Dutch.  (N.  J.)  209;  16  III.  law  for  the  removal  of  a  person  soarrest- 
534;  I  Ind.  574;  3  Texas  360;  Deeds  v,  ed  to  the  circuit  or  district  in  which  he  is 
Deeds,  i  Greene  (Iowa),  395;  18  Miss,  required  to  appear.  Ex  parte  Graham. 
103;  25  Vt.  680;  20  Conn.  185;  22  E.  L.  &  3  Wash.  C.  C.  456. 
E.  150;  Edwards  v,  Dykeman,  95  Ind.  Persons  guilty  of  contempt  may  be 
509:  Comyn's  Dig.  Attach.  (A.  i).  arrested  at  any  time  thereafter  when  they 

Attachment  for  contempt  in  failing  to  come  within  the  jurisdiction  of  the  court. 

pay  over  counsel  fees  will  not  be  granted  Bowery  Bank  v.  Richards.  6  Thomp.  & 

until  order  to  pay  has  been  served.     Wal-  C.  (N.  Y.);  s.c,  3  Hun(N.  Y.),  366.    Even 

tram  V.  Waltram,  19  W.  N.  C.  (Pa.)  181.  though  the  contempt  were  committed  ^t 

Motion    to  commit  after  motion  for  the  jurisdiction,     i  Burr's  Trial.  352. 

leave  to  issue  an  attachment.     Buist  v,  4.  Bowery  Bank  v.  Richards,  6  Thomp- 

Bridge,  43  L.  T.  432.  son  (N.  Y.),  59  and  3  Hun  (N.  Y.).  366. 
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If  by  his  answers  on  oath  to  these  he  purges  himself  from  crim- 
inality, he  must  be  discharged.*  But  interrogatories  cannot  be 
forced  upon  him.*  If  he  will  not  ask  them,  and  the  contempt  is 
proved  by  affidavit  or  other  testimony  of  the  prosecutor,  the  court 
will  give  judgment  against  him.*  If  a  mere  acknowledgment  of 
the  fact  of  a  contempt  will  give  the  court  all  needful  information 
(as  in  the  case  of  a  rescous),  the  defendant  maybe  admitted  to  make 
such  acknowledgment  and  receive  his  judgment  without  answer- 
ing interrogatories ;  but  if  he  wilfully  and  obstinately  refuses  to 
answer,  or  answers  in  an  evasive  manner,  he  is  then  guilty  of  a  high 
and  repeated  contempt.* 

The  party  is  entitled  to  be  heard,  but  must  appear  in  proper 
person,  and  not  by  attorney  ;•  he  has  no  right  to  be  heard  by  coun- 

1.  HolliogBworth  v.  Duane,  Wall.  C.  1869.  8.  4,  of  persons  who  have   been 

C.  14X.  iraprisoned  twelve  months  for  contempt 

The  appellate  court,  where  counsel  has  of  court  for  not  paying  monej  into  court, 

been  adjudged  guilty  of  contemptuous  which   they  had   been  ordered  to  pay. 

language,  etc.,  in  open  court,  will  not  ac-  Thompson,  In  re,  Nalty  v.  Aylett,  43  L. 

cept  counsel's  statement  of  the  language  J.  Ch.  721. 

used,  as  opposed  to  the  judge's  statement  One  who  by  marrying  again  in  another 

placed  on  the  record,  as  required  by  the  State,  in  defiance  of  a  decree  of  divorce, 

sutute.     Holman  v.  State.  X05  Ind.  513.  has  rendered  himself  unable  to  pay  the 

Disobedience  of  an  order  is  none  the  alimony  ordered,  is  entitled  to  no  consid- 

less  punishable  as  a  contempt  because  eration  when  proceeded  against  for  con- 

the  act  complained  of  was  committed  in  tempt,  and  his  inability  to  pay  constitutes 

the  beNef  or  under  advice  that  the  order  no  excuse.     Ryer  v,  Ryer,  33  Hun  (N. 

did  not  prohibit  it.    Atlantic  Giant  Pow-  Y.),  116. 

der  Co.,  9  Fed.  Rep.  316.  20  Pat.   Off.  Upon  a  rule  issued  against  an  attorney 

Gaz.  1380,  12  Repr.  517.        *  for  contempt  of  court  he  cannot  be  pun- 

If  an  inability  to  pay  money  in  compli-  tshed  for  general  misbehavior  in  his  office 

ance  with  an  order  of  court  existing  at  of  attorney.     He  cannot  be  called  upon 

the  time  when  the  order  to  pay  is  diso-  to  answer  an  offence  specified,  and  when 

beyed,  is  relied  upon  to  excuse  the  diso-  the  answer  comes  in  without  any  further 

bedience,  it  must  be  set  up  in  answer  to  notice  or  opportunity  of  defence  or  ex- 

the  application  for  an  attachment.     De-  planation,  be  punished  for  another  and 

fendan't  will  not  be  discharged  from  a  distinct   offence.     £x  ^arte  Bradley,   7 

commitment  on  allegation  of  such  ina-  Wall.  (U.  S.)  364. 

bility.     If.  however,  the  defendant  has  S.  HoUingsworth  v.  Duane,  Wall.  C. 

become  an  insolvent  debtor  since  the  C.  14^. 

commitment  and  his  property  has  been  8.  HoUingsworth  v.  Duane,  Wall,  C. 

transferred  to  a  trustee  in  insolvency,  the  C.  141. 

court  should  discharge  him  from  the  com-  Appeal  lies  from  refusal  to  commit, 
mitment  for  contempt,because  these  facts  Ash  worth  v.  Outram,  5  Ch.  D.  943;  Jar- 
would  create  a  legal  inability  to  comply  main  v.  Chatterton,  20  Ch.  Div.  493. 
with  the  order  to  pay.  Wartman  v,  4.  U.  S.  v.  Dodge,  2  Gall.  C.  C.  313. 
Wartman,  Taney  C.  C.  362.  6.  When  a  contempt  is  committed  out 
«  In  a  proceeding  for  contempt  against  a  of  court,  final  judgment  thereon  cannot  be 
judgment  debtor  for  failing  to  comply  rendered  without  an  opportunity  for  a 
with  the  judgment,  a  satisfaction  by  the  hearing.  Ex  parte  Kilgore,  3  Texas  Ct. 
plaintiff  and  an  assignee  of  the  judgment  App.  247.  See  McConnell  v.  State,  46 
on  file  and  of  record,  is  a  sufficient  answer  Md.  298;  Whittem  v.  State,  36  Ind.  196; 
to  the  charge  of  contempt  made  by  one  Ex  parte  Wiley,  36  Ind.  528;  Pollard, 
not  a  party  to  the  suit,  but  who  claims  In  re,  2  L.  R.  P.  C.  106. 
under  another  assignment  of  the  judg-  In  matters  of  favor  equity  may  refuse 
ment,  the  alleged  priority  of  which  is  a  hearing  to  one  in  contempt.  Pickett  v. 
disputed.     Ex  parte  Tibbie,  67  Cal.  261.  Ferguson.  45  Ark.  X77;  Pollard,  In  re.  9 

An  order  of  the  court  is  necessary  for  L.  R.  P.  C.  106. 

Ibe  discharge,  under  the  Debtors'  Act,  6.  Vin.  Abr.   Cooteitipt  F.  7;  People 
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seL*  nor  has  he  any  rigfht  to  a  trial  by  jury.*  When  in  a  court  of 
equity  he  has  answered  the  interrogatories  on  oath,  his  answers 
may  be  contradicted  and  disproved  by  affidavits  of  the  adverse 
party ;  whereas  in  courts  of  law  if  he  clea^rs  himself  by  his  answers 
,  the  complaint  is  totally  dismissed.^ 

The  offence  must  be  judicially  established  before  final  judgment 
can  be  rendered.*  A  party  in  contempt  may  protect  himself  and 
make  any  motion  designed  to  show  that  an  order  adjudging  him  in 
contempt  was  erroneous.* 

Where  a  party  is  ordered  to  pay  a  sum  of  money  and  committed 
by  way  of  enforcing  such  order,  the  commitment  is  in  the 
nature  of  a  capias  ad  satisfaciendum^  and  if  unable  to  pay,  he  may 
be  discharged'  as  insolvent ;  but  he  cannot  be  discharged  on  this 
ground  where  his  contempt  is  wilful ;  he  is  then  in  the  position  of 
one  fined  on  conviction  of  a  criminal  offence.*     When  a  party  is 

» 

V.  Wilson. -64  111.  195;  V^rtncr  v.  Martin,  111.  534;  Pitt  v.  Davison,  37  N.  Y.  235; 

10  Sm.  &  M.  (Miss.)  103.  Ex  parte  Kearney,  7  Wheat.  (U.  S  )  38: 

1.  And  it  has  been  held  in  Alabama  Case  of  Crosby,   3  Wilson   188:  Clark 

that  he  has  no  constitutional  or  statutory  v.  People,  I  Breese  (S.  Car.),  266.    See 

right  to  be  heard  by  counsel  in  the  matter  Stuart  v.  People,  4  111.  395;  People  v. 

of  contempt.    Ex  parte  Hamilton,  51  Ala.  Turner,  i  Cal.  152;  Ex  parte  Adams.  2$ 

66.  Miss.  883;  Gorfaam^.  Luckett,  6  B.  Mon. 

S.  Nor  tinder  the  constitution  of  the  (Ky.)  638;  Watson  v.  Williams,  36  Miss. 

United  States  has  he  any  right  to  a  trial  331;  In  re  Moore,  63  N.  Car.  397:  State 

by  a  jury.      HoUingsworth  v,    Duane,  v,  Tipton,  i    Blackf.   (Ind.):   Matter  of 

Wall.  C.  C.  141.      See  also  U.  S.  v.  Os-  Stephens,  I  Ga.  584. 

wald,  I  Dal.  C.  C.  319.  Many  acts  are  both  contempts  of  court 

8.  4  BIk.  288.    See  Thomas'  Lessee  v.  andindictablecrimes;others.  while aoalo- 

Cummings.  I  Yeates(Pa.).4o;  Whittem  V.  gous  to  contempts  in  their  nature  and 

State,  36  Ind.  196;  Buck  v.  Buck,  60  III.  tendencies,  are  indictable,  but  no  more. 

105;  Stuart  V,  People.  3  Scam.  (III.)  395;  Reg.  v.  Gray.  10  Cox  C.  C.  184;  Sutc  v. 

U.  S.  »,  Dodge.  2  Gall.  C.  C,  313;  Carl-  Early.  3  Harring.  (Del.)  562.     The  in- 

wright's  Case,  14  Mass.  230.     Process  of  dictment  and  the  proceeding  for  contempt 

contempt  in  chancery  has  in   England  are  entirely  distinct,  and  neither  will  be  a 

been  regulated  by  a  number  of  modern  bar  to  the  other,     i  Bish.  Cr.  L.  §  264, 

statutes.      II  (^co.  IV.  and  i  Wm.  IV.  §  1067;  State /v.  Woodfin,  5  Ircd.  (Ky.) 

4  c.  36;  2  and  3  Wm.  IV.  c.  58;  23  and  IQ9;  State  v.  Williams,  2  Speers  (S.  Car.). 

24  Wm.  IV.  c.  149.                          ,  26;   Rex  v,    Pierson,   Andr.   310.     See 

4.  Anderson  v,  Knox  Co.,  70  111.  Vertner  v.  Martin;  10  Sm.  &  M.  (Miss.) 
65.  103;   Foster  v.   Com.,  8  W.  &  S.  (Pa.) 

5.  Brinkley  v.  Brinkley,  47  N.  Y.  40;  77. 

Halden  v,  Eckford,  L.  R.  7  Eq.  425.  £x/aff^  contempt  of  court  being  a  crim- 

Acommissioner  to  make  sale  of  realty,  inal  offence,  no  person  can  be  punished 

ordered  (to  be)  imprisoned  for  alleged  for  such  unlessthe  specific  offence  charged 

contempt  in  failing  to  pay  over  money  against  him  is  distinctly  stated,  and  aa 

under  what  was  a  void  decree,  is  entitled  opportunity  given    him    of   answering. 

10  have  the  order  reviewed.     Ruhl  v.  Pollard,  Jnre^  2  L.'R.  P.  C.  106. 
fluhl.  24  W.  Va.  279.     See  Garston  v,         Brounsall  C^owp.  829;    In  re  King,  S 

barston.  4  S.  &  T.   73;  Cavendish  v.  Q.  B.  129; /m^t  Wright.  I  Exch.  653;  Reg. 

Cavendish  eiaL,  15  W.  R.  182.  v,  Martin.  5  Cox  C.  C.  356. 

6.  Matter  of  Watson,  3  I^nsing  (N.  Indletment. — Words  **in  contempt," 
Y.).  408;  Ex  parte  Hiiles,  8  W.  N.  C.  etc.,  necessary  in.  i  BissC. P. 647.  Attach- 
(Pa.)  419;  Stevenson's  Est.,  7  W.  N.  C.  ments  for  contempt  generally  partake  of 
(Pa.)65;  Wilson  v.Staie,57  Ind.  71;  United  the  nature  of  criminal  rather  than  civil 
States  V.  Wayne.  Wall.  Sr.  134;  People  v.  arrests.  An  arrest  for  contempt  made 
Craft,  7  Paige  (N.  Y.),  325;  Whittem  v.  on  Sunday  not  contrary  to  29  Car.  II.  ch. 
State,  36  Ind.  196;  Crook  v»  People,  16  7,  §  6   prohibiting  arrest  on  Soiiday. 
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committed  for  contempt  the  adjudication  of  the  court  is  conviction, 
and  the  commitment  in  consequence  thereof  is  execution.' 

&  The  Penally  for  Contempt  is  usually  fine  or  imprisonment,  or 

both,  at   the   discretion   of    the  court.^    The    commitment,  like 
the  contempts  themselves,  may  be  properly  distributed  into  tv/o 

save  for  treason,  felony,  or  breach  of  the  The  process  of  attachment  for  contempt 

peace.     A  contempt  is  in  the  nature  of  seems  to  be  as  ancient  as  the  laws  them- 

breach  of  the  peace.     Ex  parte  Whit-  selves,  and  was  confirmed  as  apart  of 

church,  I  Atk.  55.     A  statute   prohibit-  the  laws  of  the  land  by  Magna  Charta. 

ing  the  arrest  of  women  on  any  mesne  4  Blk.  Comm.  286. 

process  or  process  of  execution  does  not  The  acts  of  zi  Geo.  IV.  and  i  Wm.  IV. 

apply  to  attachments  for  contempt*  Clark  c.  36.  and  33  and  24  Vict.   149.  make 

V.  Grant,  38  N.  J.  L.  257.  provisions  for  the  relief  of  prisoners  in 

Contempts  are  of  two  kinds — civil  and  contempt  of  the  court  of  chancery;   and 

criminal.     A  criminal  contempt  is  of  the  as  to  the  ecclesiastical  courts,  see  2  and 

nature  of  a  breach  of  the  peace,  and  3  Wm.  IV.  c.  93,  and  3  and  4  Vict.  c.  93, 

hence'  a  member  of   Parliament  is  not  and  6  &  7  Vict.  c.  38. 

privileged  from    a   commitment   for    a  S.  Canwright's  Case,  1 14  Mass.  238  ;  7 

criminal  contempt.  Mr.  Long  Wellesley's  Cranch,  32&34;U.  S.  v.  Mann,  2  Brock. 

Case.   2   Russ.  &  My.  667;    Catmus    v.  9;  /if  re  Pitman,    i  Curtis  C.  C.   186; 

Knatchbull.  7  T.  R.  448;  Walker  v.  Lord  Yates  v,  Lansing,  9  Johns.  (N.  Y.)  395; 

Geo.  Grosvenor,  7  T.  R.  171.  Davis  v.   Gray,    16  Wall.   (U.  S.)  203 ; 

A  witness  committed  for  contempt  for  Hills  v,  Parker,  iii  Mass.  508.     "And 

disorderly  behavior  in  court  is  privileged  sometimes    by  corporeal    or    infamous 

while  returning  at  the  expiration  of  his  punishment."   4  Bik.  Com.  287.   And  see 

imprisonmetiL    R.  v,  Wigley,  7  Car.  &-  People    v,    Bennett,   4  Paige   (N.   Y.), 

P.  4.  282. 

1.  Ex  parte  Kearney,  7  Wheat.  (U.  S.)  An    order   adjudging    contempt,  and 

38.  directing  proceedings  to  ascertain  what 

In  a  commitment  for  contempt  by  a  amount  should  be  imposed  as  a  fine,  does 
superior  court  it  is  not  necessary  to  set  not  prevent  the  court  from  subsequently 
out  on  the  warrant  the  cause  of  commits  fixing  the  amount  and  directing  commit- 
ment; contra  as  to  an  inferior  court,  **  to  ment  until  it  is  paid.  Fisher  v.  Hayes, 
which  credit  is  not  to  be  given  for  con-  6  Fed.  Rep.  63  ;  19  Blatchf.  C.  C.  13 ; 
forming  itself  to  the  appointed  limits  of  20  Pat  Off.  Gaz.  601.  If  the  punishment 
its  jurisdiction,'*  and  whose  proceedings  imposed  exceeds  that  permitted  in  the 
must  therefore  be  set  forth  to  show  that  case  of  a  criminal  contempt,  it  must  be 
they  are  regular  and  authorized.  Ex  presumed  on  habeas  corpus  that  the 
parte  Fernandez,  xo  C.  B.  (N.  S.)  3,  40.  court  proceeded  under  the  law  relating 
See  also  Doyle  v.  Falconer,  L.  R.  i  P.  to  civil  contempts;  and  if  the  order  fails  to 
C.  328;  2  Hawk.  P.  C.  168:  Howar(f  v.  show  the  facts  required  by  the  statute, 
Gossett.  JO  Ad.  &  E.  (N.  S.)  359;  Cams  there  must  be  a  discharge.  Ex  parte 
Wilson's  Case.  7  A.  &  E.  (N.  S.)  1018.  Swenarton,   40  Hun   (N.  Y,),   41.      An 

A  justice  of  the  peace  cannot  commit  order  which  in  effect  'is  merely  a  final 

for  a.  contempt  without    a  warrant  in  judgment  for  the  payment  of  money, 

writing.     Mayhew  v,  Locke,  2  Marsh.  37.  whether  the  proceeding  in  which  it   is 

In  proceedings  in  equity  between  par-  made  is  of  equitable  or  legal  cognizance, 
ties  to  the  suit  for  contempt  in  not  obey-  ought  not  to  be  enforced  by  imprison- 
ing an  order  in  the  cause,  the  fine  for  ment,  upon  the  theory  of  treating  non- 
such contempt  can  be  imposed  by  an  payment  as  a  contempt.  Re  Hellmar,  17 
order  made  in  the  original  suit.  Fisher  Bankr.  Reg.  262 ;  Re  Atlantic  Mut.  L. 
V.  Hayes,  6  Fed.  Rep.  63.  Ins.  Co.,  17  Bankr.  Reg.  368. 

An  order  adjudging  defendant  to  be  While  the  court  may  order  one  into 
in  contempt  for  non-payment  of  alimony  imprisonment  until  he  shall  have  re- 
directed bv  final  decree  to  l>e  paid,  must  turned  certain  property,  it  cannot  fine 
adjudge  that  the  failure  of  defendant  10  and  imprison  him  by  way  of  punish- 
oay  such  alimony  has  defeated,  impaired,  ment,  nor  imprison  him  until  he  shall 
impeded,  or  prejudiced  the  rights  or  rem-  have  paid  the  costs  of  the  contempt  pro- 
edies  c>fplaintiflf.  Mendel  v.  Mendel,  25  ceedings,  as  this  would  be  imprisonment 
N.  Y.  W.  Dig.  314.  for  debt,  which  the  Missouri  Constitution 

A  person  committed  for  contempt  can-  prohibits.     Ex  parte  Crenshaw,  80  Mo. 

aot  be  bailed,    ao  Am.  L.  Reg.  44.  447. 
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classes:  either  they  are  the  punishment  for  an  act  of  misconduct, 
or  it  is  their  object  to  enforce  the  performance  of  a  duty.  The  con- 
finement in  the  one  case  is  for  a  fixed  time,  supposed  to  be  com- 
mensurate with  the  offending;  in  the  other  it  is  without  prescribed 
limitation,  and  is  determined  by  the  willingness  of  the  party  to 
submit  himself  to  the  law.^  The  period  of  the  imprisonment 
may  reach  beyond  the  term  at  which  the  contempt  was  com- 
mitted.* Imprisonment  for  non-payment  of  a  fine  imposed  for 
contempt  is  not  a  punishment,  but  an  incident  to  the  power  to 
fine.* 

The  imposition  of  a  fine  for  contempt  is  a  judgment  in  a  crimi- 
nal case,  which  the  court  has  no  power  to  vary,  after  the  expirsu 
tion  of  the  term  at  which  the  fine  was  imposed.*  A  contempt  of  a 
court  of  the  United  States  is  an  offence  against  the  United  States, 
and  after  the  offender  has  been  adjudicated  in  contempt  and  com- 
mitted in  punishment  thereof,  or  until  payment  of  a  fine  imposed 
therefor,  his  case  is  subject  to  the  pardoning  power  of  the 
president.* 

The  punishment  for  certain  contempts,  such  as  the  disobedience 
of  an  order  of  court  for  the  payment  of  costs,  the  non-performance 
of  the  awards  of  arbitrators,  or,  in  short,  the  refusal  of  a  party  to 
do  something  which  he  is  ordered  to  do  for  the  benefit  or  advan- 

1.  United  States  V.  Williamson,  4  Am.  App.    30  Pa.  St.    285.     Contra,  In  n 

L.  Reg.  17;  Williamson's  Case,  26  Pa.  Alexander,  2  A.  L.  Reg.  44;  Matter  of 

St.  23,  24;  Commonwealth  v.  Small,   26  Hammel,  9  R.  I.  248. 

Pa.  St.  Warrant  of  commitment  "to  rtisaio 

For  any  direct  and  positive  contempt  until  further  order  of  this  court "  is  good, 

a  defendant  may  be  committed  during  'Green  v.  Elgie,  5  Q.  B.  99.  See  Republic 

the  pleasure  of  the  court,  for  disobedi-  of  Costa  Rica,  lu.  Erlanger,  46  L.  J.  Ch. 

ence  of  an  order,  till  he  obey.    Tom*s  375. 

Appeal,  50  Pa.  St.  285.  %.  Ex  parte  Maulsby,  13  Md.  642. 

A  witness  refusing  to  answer  may  be  8.  Imprisonment  for  non-payment  of 

committed  till  he  answer.    Lott  v.  Burrel,  a  fine   imposed   for  contempt  is  not  a 

2  Rep.  Con.  Ct.  167  ;  People  v,  Phelps,  punishment,  but  an  incident  to  ibe  power 

4  Thompson  (N.  Y.),  467.    A  witness  was  to    fine,  and    properly  authorized.    Ex 

committed  for  contempt  in  refusing  to  partt  Sweeney,  18  Nev.   74.      When  s 

answer  questions,  to  remain  committed  statute  authorizes  or  prescribes  the  is- 

until  she  should  make  answer  to  such  fiiction  of  a  fine  as  a  punishment  for  t 

legal    and    proper   interrogatories    "as  contempt  of  court,  it  is  lawful  for  the 

shall  be  propounded  to  her,"  etc.    Htld^  court  inflicting  it  to  direct  that  the  party 

that  the  commitment  was  invalid;  that  it  stand  committed  until  the  fine  is  paid, 

should  have  been  limited  to  the  time  although  there  is  no  specific  affirmative 

when  she  should  be  willing  to  answer  the  grant  of  power  in  the  statute  to  make 

Questions  actually  propounded.  People  v.  such  direction.     U.  S.  9.  Conway,  6  Fed. 

Davidson,  35  Hun  (N.  Y.),  471.  Rep.  4c). 

When  the  only  statute  in  relation  to  4.  Fisher  v.  Hayes,  6  Fed.  Rep.  63. 

the    examination  of    insolvent   debtors  See   Matter  of  Rodes,  65  N.  Car.  518 ; 

provides  that  if  the  debtor  refuses  to  ap-  Morris  v.  Whitehead,  65  N.  Car.  637. 

pear  he  may  be  committed  for  not  more  5.  Ex  parte  Kearney,  7  Wheat.(U.S.)  38. 

than  five  days,  and  that  any  witness  re-  As  the  pardoning  power  vested  in  the 

fusing  to  appear  maybe  punished  as  for  president  is  exclusive,  it  follows  that  the 

a  contempt  a  witness  may  not  be  com-  court  cannot  remit  the  penalty  or  dts- 

mitted  for  more  than  five  days.    Cole  v,  charge  the  offender  from  imprisonment 

Egan,  52  Conn.  219.  upon   proof  of  his  inability  to  pay  the 

Commitment  till  further  order  of  court  fine.    Re  Mullee,  7  Blatchf.  C.  C.  25 ;  I 

is  good.  Yates' Case,  4  Johns.  (N.  Y.)3i7;  Am.  L.  T.  U.  S.  Cts.  123  ;   8  lat  Rev. 

Williamson's  Case,  26  Pa.  St.  24;  Tom^s  Rec.  23. 
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tage  of  the  opposite  party,  is  rather  to  be  looked  upon  as  a  civil 
execution  for  the  benefit  of  the  injured  party,*  though  carried  on 
in  the  shape  of  a  criminal  process  for  a  contempt  of  the  court,  for 
which  reason,  being  civil,  is  not  affected  by  a  general  act  of  par- 
don.*    The  order  in  such  case  is  not  punitive,  but  coercive.^ 

7,  Purging. — Although  a  contempt  have  been  committed,  the 
defendant  has  the  privilege  of  purgfng  it  if  he  can,  on  interroga- 
tories put  to  him.*  If  he  declares  that  nothing  improper  was 
intended  and  that  he  acted  in  good  faith,  the  declaration  is  in 
many  instances  sufficient.^    Where  he  relies  on  an  excuse  he  must 

1.  Buck  V.  Back,  60  III.  105;   Phillips  %.  Buck  v.  Buck,  60  111.   103;  Phillips 

V.   Welch,    II   Ncv.   187;   4  Blk.   285;  v,  Welch,  11  Ncv.  187;  4  BIk.  285. 

Howard  v.  Durand,  36  Ga.  346;    Tom's  8.  Howard   v.    Durand,  36   Ga.   346; 

Appeal.  50  Pa.  St  285  ;  Robins  v.  Gor-  Tome's  App.,  50  Pa.  St.  285;  Robins  v. 

man,   25   N.  Y.   588 ;  Androscoggin  v.  Gorman,  25   N.  Y.  588.    Androscoggin, 

Androscoggin  R.  Co..  49  Me.  392.  etc.,  R.  Co.  v.  Androscoggin,   etc.,  R. 

Where  the  statutes  of  Michigan  order  Co.  49  Me.  392. 

the  payment  to  an  injured  party,  theim-  Where  the  civil  rights  are  concerned, 

position  of  a  criminal  fine  in  addition  is  a  mandamus  may  islsue  from  the  supreme 

unlawful.     Haines  v.    Haines,  35  Mich,  court  to  an  inferior  one  to  punish  for 

^38-  contempt.       Ex  parte    Chamberlain,  4 

Where  an  attorney  is  required  by  Cow.  (N.  Y.)  49. 
order  of  court  to  pay  the  costs  to  which  4.  Columbia  W.  P.  v.  Columbia,  4 
bis  client  was  unjustly  subjected,  grow-  Rich.  (N.  H.)  388;  People  v.  Compton, 
ing  out  of  the  resistance  of  the  attorney  i  Duer  (N.  Y.),  512;  State  v.  Coulter, 
to  the  substitution  of  a  new  one,  the  pay-  Wright  (Ohio),  421 ;  State  v.  Go£f,  Wright 
men t  of  such  costs  may  be  enforced  by  an  (Ohio),  78:  Coulson  v.  Graham,  2  Chil. 
attachment  for  contempt,  notwithsiand-  57;  Rex  v.  Wheeler,  i  W.  Bl.  311;  Rex 
ing  the  abolition  of  imprisonment  for  v.  Morley,  4  A.  &  E.  849;  Matter  of  Pit- 
debt.  Bogart  V,  Electrical  Supply  Co.,  man,  i  Curtis  C.  C.  186;  Crow  v.  State, 
23  Blatchf.  C.Ct.  552  ;  s.  c,  27  Fed.  Rep.  24  Tex.  12:  State  v.  Earl,  41  Ind.  464; 
722.  Burk  v.  State,  47  Ind.  528. 

A  witness  who  refuses  to  answer  ques-  Where  the  proceeding  is  discontinued, 

tioos  propounded  on  his  examination  in  the  person  committed  for  contempt  in  not 

a  special  proceeding,  while  guilty  of  a  answering  as  a  witness  should    be  dis- 

contempt,   is  not  guilty  of   a  criminal  charged,  as  he  can  no  longer  purge  his 

contempt.    The  fine  imposed  should  be  contempt.     In  re  Hall,  10  Mich.  210. 

limited  to  the  amount  necessary  to  in-  The  Iowa  Code,  §§  3490,  3496,  pro- 

demnify.  Kingzr.  Flynn,  37  Hun  (N.  Y.),  vides  that  one  charged  with  contempt, 

329.    The  court  cannot  punish  a  judg-  whether  in  or  out  of  the  presence  of  the 

ment  debtor  for  contempt  in  failing  to  court,  may  make  a  written  explanation, 

obey  an  order  in  supplementary  proceed*  Held^  that  unless  opportunity  is  given  him 

ings  requiring  him  to  appear  and  submit  to  do  so,  a  fine  cannot   lawfully  be  im- 

to  an  examination  by  fining  him  the  full  posed  even  for  insulting  conduct  in  the 

amount  of  the  judgment  as  indemnity  to  court's  presetice.     Russell  v.  French,  67 

the  judgment  creditor,  unless  it  is  made  Iowa,  102. 

to  appear  that  the  said  creditor  has  sus-  6.  People  v.  Few,  2^  Johns.  \N.  Y.)  290; 

tained  loss  or  injury  to  that  amount  by  St.  Clair  v.  Piatt,  Wright  (Ohio),   532. 

the  failure  of  the  debtor  to  obey  such  And  see  State  v,  Trumbull,  i  Southard 

order.    Fall  Brook  Coal  Co.  v.  Hecksher,  (N.  J.),  139;  £x  parte  Bcebces,  2  Wall. 

25  N.  Y.  W.  Dig.  351.  Jr.  C.  C.  127;  Ex  parte  Woodrui,  4  Pike 

The  enforcement  of  civil  rights  and  (Ark.),  630;  Clare  r.  Blakesly,  i  Scott  N. 

remedies  by  means  of  proceedings  for  R.  393;  Hollingsworth  v.  Duane,  Wall, 

contempt  is  forbidden  by  the  statutes  of  C.  C.  141;  Spink  v,  Francis,  19  Fed.  Rep. 

Arkansas,  678. 

\vi  New  Krrithe  power  to  enforce  a  On  an  attachment  for  contempt  the  court 

civil  remedy  by  proceedings  as  for  con-  will  not  hear  collateral  evidence,  but  if  the 

tempts  exists  under  2  Rev.  St.  534.  538.  respondent  by  oath  discharge  himself  of 

People  V,  Compton,  i  Duer  (N.  Y.),  512:  the  contempt,  no  proceedings  can  be  had 

Ludlow  9.  Kaox,  Abb.  App.  Dec.  326.  against  him.     If  from  coUateial  evkieooe 
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appear  in  court  in  his  own  person;^  he. is  made  his  own  witness 
in  his  own  cause.  If  he  be  innocent  he  will  have  no  trouble  in 
disclaiming  the  contempt  and  avowing  his  innocence.  The  ques- 
tion is  the  quo  animo.  His  purpose  is  known  to  himself,  and  he  is 
permitted  to  purge  himself  by  his  own  avowal;^  usually  his  answer 
must  be  taken  as  true,  and  cannot  be  teaversed ;  the  answer,  how- 
ever, must  be  credible  and  consistent  with  itself,  or  the  court  may 
draw  its  own  inferences  from  the  facts  stated.*  In  courts  of  chan- 
cery, at  least,  his  oath  is  not  conclusive  in  his  favor,  but  may  be 
contradicted  by  other  evidence.*  And  where  private  right  is  to 
be  enforced  the  party  interested  cannot  be  defeated  in  this  way.^ 

perjury  appears,  he  will  be  recognized  to  inability  to  do  so.    O'Callaghan  v.  O'Cal- 

answer.     U.  S.  v.  Dodge,  2  Gall.  C.  C.  laghan,  69  111.  554. 

313.  Words  appaf^ntly  scandalous  or  oflfen- 

Where  an  Injunction  has  been  violated  sive,  but  susceptible  of  a  different  con- 

and  no  regret  for  the  wrong  done  or  ofifer  struction,  may  be  explained  by  the  speaker 

to  repair  it  was  made,  a  mere  disavowal  or  writer,  and  he  be  relieved  of  the  cbaiign 

of  an  intentional  wrong  will  not  purge  it.  of  contempt  on  sworn  disavowal  of  intent 

People  V.   Freer,  i  Caines  (N.  Y.),  519;  to  commit  it.     But  where  the  words  are 

Andrews  v.  Knox  Co.,  70  111.  65;  Watson  necessarily  offensive  and  insulting,  such 

V.  Citizens'    Savings    Bank,    5    S.   Car.  disavowal  may  excuse  but  cannot  justify. 

159.  /?^  Woolley,  II  Bush  (Ky.),  95,  no,  cit- 

Where  a  police  officer  under  instructions  ing  People  w.   Freer,  i  Caines  (N.  Y.), 

and  order  of  one  of  the  police  commis-  484.    See  Gould  v.  Twine,  22  W.  R.  398; 

sioners,  whom  he  supposed  it  was  his  duty  Britnell  v.  Walton,  18  W.  R.  446;  FeUdn 

to  obey,  and  meaning  no  disobedience  to  v.  Herbert,  10  Jur.  N.  S.  62. 

the  court,  committed  what  would,  under  1.  People  v,  Wilson,  64  IlL  195;  Vert> 

ordinary  circumstances,  have  been  a  con-  ner^.  Martin,  lo  Sm.  &  M.  (Miss.)  103. 

tempt,  he  was  allowed  to  purge.     Matter  2.  ^^  Woolley,  11  Bush  (Ky.),  95,  cit- 

of  Felton,  16  How.  Pr.  (N.  Y.)  303.  ing  Mr.  Wilts'  argument  in  the  case  of 

Where  persons  have  been  guilty  of  a  Judge  Peck  before  the  hig^  court  of  im- 

technical  contempt  (herein  violating  an  peachment. 

injunction),  but  declare  on  oath  that  they  An  unwilling  compliance  with  a  decree 

were  not  aware  of  the  violation,  and  sub-  of  a  court  of  equity  aiter  service  of  a  writ 

mit  to  the  direction  of  the  court,  they  will  of  attachment  for  refusing  to  obey  will  not 

be  allowed  to  purge  the  contempt  by  un-  purge  the  contempt;  where  an  injuncdon 

doing  or  reversing  their  acts,  if  doing  so  is  disobeyed,  the  motive  or  intent  in  so 

^5  practicable.     Vose  v.  Reed,  i  Woods  doing  does  not  as  a  rule  alter  the  respon- 

C.  C.  647.  sibility.     Snowman  v,  Harford,  57  Me. 

A  sheriff  was  attached  for  contempt  in  397:  Reg.  v,  Weston,  8  Jur.  11 22;  Reg. 

not  paying  over  money  or  neglecting  to  v.  Hemsworthy,  3  C.  B.  745. 

collect  it  on  execution.     Though  the  con-  8.  Re  May,  Fed.  Rep.  737. 

tempt  would  generally  be  purged    only  A  disclaimer  of  "  intentional  disrespect 

when  the  injured  party  was  put  in  as  good  or  design  to  embarrass  the  administration 

a  position  as  if  the  sheriff  had  done  his  of  justice"  is  no  excuse  where  the  contnrjr 

duty,  the  court  held  that  he  might  be  dis-  would  appear  on  a  fair  interpretation  of 

charged  on  purging  himself  of  contempt  the  language  used.     People  v.  Wilson,  64 

and  shpwing  inability  to  pay  the  money.  111.  195. 

Ex  parte  Thurmond,  i  Bailey  (S.  Car.),  4.  Emery  v.  Bowen,  C.  J.  5  Ch.  (N. 

605;  Ex  parte  Hilles,  8  W.  N.  C.  (Pa.)  S.)  349. 

419.  6.  People  w.  Freer,  i  Caines  (N.  Y.), 

A  stranger  to  a  suit  cannot  purge  him-  485,  518;  U.  S.  v,  Coolidge,  2  Gall.  C. 

■elf  of  contempt  in  reference  to  order  or  C.   364;  Buffum's  Case,    13  N.  H.  I4i 

process  made  or  issued  therein,  by  show-  Mungeam  v.  Wheatly,  i  Eng.  L  &  £• 

Ing  that  the  court  had  no  jurisdiction,  516,     15    Jur.    no;    People   v,  Comp- 

where  the  court  is  one  of  general  jurisdic-  ton,  i  Duer  (N.  Y,),  512;  State  v,  Sim- 

tion  and  acts  within  it.  j£jr/ar/^  Stickney,  mons,  i  Pike  (Ark.),  265.     See  McClure 

40  Ala.  160,  169.  V.   Gulick,   2   Harrison  (Md.),  34o;  ^ 

Contempt  in  not  performing  decree  of  parte  Chamberlain,  4  Cow.  (N.  Y.)  49* 

ooort  may  be  purged  by  showing  the  party's  One  who  is  oidmd  to  pay  over  money 
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8.  The  Power  of  the  Court  to  PnniBh  for  Contempt  is  exercised 
for  two  purposes:  i.  To  indicate  the  dignity  of  the  court  for  dis- 
respect shown  to  it  or  its  orders.*  2.  To  compel  the  performance 
of  some  order  or  decree  of  the  court  which  it  is  in  the  power  of  the 
party  to  perform,  and  which  he  refuses  to  obey.* 

All  superior  courts  or  courts  of  record  *  possess  this  power,  not 

to  the  admioistmtor   belonging   to    the  lingsworth  v«  Duane,  Wall.  C.  C.   141; 

estate  cannot  purge  himself  of  contempt  Knott  v.  People,  83  111.  533;  s.  c,  2  Am. 

by  showing  that  he  has    paid  it   away  Cr.  R.  184. 

illegally,  or  that  he  has  no  money.    Wise  Upon  the  refusal  of  a  witness  to  ap- 

V,  Chaney,  67  Iowa,  73.  pear  before  an  examiner,  the  court  will 

As  regards  the  question  whether  a  con-  issue  an  attachment.  Bowen  v.  Thorn- 
tempt  has  or  has  not  been  committed,  it  ton,  9  W.  N.  C.  (Pa.)  575. 
does  not  depend  upon  the  intention  of  the  An  auditor  has  power  to  issue  an  at- 
party,  but  upon  the  act  he  hasdone.  Wart-  tachment  against  a  witness  failing  to  ap- 
man  v.  Wartman,  Taney  C.  C.  362;  Gould  pear  before  him  after  due  service  of  a 
V.  Twine,  22  W.  ^.  398;  Britnell  v,  Wal-  subpoena.  In  re  Hulburt,  8  W.  N.  C. 
ton,   18  W.  R.  446;  Reg.  v,  Weston,  8  (Pa.)  254. 

Jur.  1132;  Reg.  V.  Hemsworthy,  3  C.  B.  Where  a   commissioner  of   a  United 

745;  Rex  V.  Plunket,  3  Burr.  1329;  FeUdn  States  court    has    power  to  commit    a 

V.  Herbert,  10  Jur.  N.  S.  62.  citizen  for  an  alleged    contempt.      Ex 

1.   Every  court  has  a  right  to  protect  parte  Doll,  7  Phila.  (Pa.)  595. 

itself  from  any  violation  of  its  decency  Where  the  court  has  jurisdiction  of  the 

and  propriety.     Brown  v.  Brown,  4  Ind.  person  it  may,  by  the  ordinary  process 

627:  State  V.  Tipton.  I  Blackf.  (Ind.)i^;  of  injunction  and   attachment  for  con- 

Wbittem  v.  State.  36  Ind.  196;  Ex  parte  tempt,  compel  a  defendant  to  desist  from 

Smith,  28  Ind.  47;  Kernodle  v,  Cason,  commencing  an  action  at  law,  either  in 

25  Ind. 362;  Redman  z/. State,  28  Ind.  205.  that  or  any  foreign  jurisdiction.     Mead 

S.  Although  there  is  no  act  the  per  v.  Merritt,  2  Paige  (N.  Y.),  402. 

formance  of  which  by  the  defendant  is  8.  The  district    court    is  a    court    of 

important  to  be  enforced  in  the  interest  record,  and  not  an  inferior  court;  although 

of  the  other  party,  yet  a  fine  may  be  im*  a  subordinate,  it  cannot  be  considered  an 

posed  to  indicate  the  dignity  of  the  court,  inferior  court  in  a  judicial  sense.     Me- 

^^  Chiles,  22  Wall.  (U.  S.)  157;  United  Laughlin   v.  District  Court,  5   W,  &  S. 

States  V,  Jacobi.  4  Am.  L.  T.    156;  14  (Pa.)  272. 

Int.  Rev.  Rec.  45.  A  witness  who  refuses  to  be  sworn  in 

Every  court  has  an  inherent  power  to  a  court  of  record  is  guilty  of  contempt, 
punish  for  cont<^mpt  to  its  rules  and  punishable  by  fine  or  imprisonment,  and 
orders.  State  v,  Johnson,  i  Brev.  (S.  the  same  power  is  vested  in  an  alder- 
Car.)  155;  Crossart  v.  State.  14  Ark.  541;  man  or  commissioner  appointed  to  take 
Neel  V.  State,  4  Eng.  (Ark.)  263;  Ex  depositions  under  a  rule  of  court.  Comm. 
parte  Robinson,  19  Wall.  (U.  S.)  505;  v.  Roberts,  2  Clark  (Pa.).  34. 
United  States  v.  Hudson,  7  Cranch  (U.  The  court  of  oyer  and  terminer  and 
S.),  32;  Ex  parte  Smith,  28  Ind.  47;  of  general  jail  delivery  is  a  superior 
Brown  v.  Brown,  4  Ind.  627;  State  v.  court,  and  consequently  in  a  warrant  of 
Earl,  41  Ind.  464;  In  re  Moore,  63  N.  commitment  by  the  presiding  judge  for 
Car.  397;  United  States  v.  Dodge,  2  contempt  the  adjudication  of  contempt 
Gall.  C.  C.  313;  Ex  parte  Kearny,  7  may  be  general,  and  the  particular  cir- 
Gall.  C.  C.  38;  Yeates  v.  Lansing.  9  cumstances  need  not  be  set  out.  M'A- 
Gall.  C.  C.  39S;  s.  c,  6  Gall.  C.  C.  357;  Icece,  In  re,  7  Ir.  R.  C.  L.  146;  Rex  v, 
Clark  V.  People,  i  111.  340;  Taylor  v,  Clement,  4  B.  &  A.  218;  Fernandez,  In 
Moffett,  2  BUckf.  (Ind.)  305;  Reg.  v.  re,  6  H.  &  N.  717.  4  L.  T.  296. 
Wilkinson,  41  Up.  Can.  J}.  B.  44;  Ex  A  <juarter  sessions  has  the  power  of 
par te  Jones,  13  Ves.  237;  relkin  v.  Her-  imposing  a  fine  upon  a  barrister  who,  in 
bert,  10  Jur.  N.  S.  62;  Tichborne  v,  the  performance  of  his  duty,  is  guilty  of 
Mostyn.  L.  R.  7  Eq.  55,  n,;  Reg.  v.  Cas-  a  contempt  of  court.  Pater,  In  re,  5  B.  & 
tro,  L.  R.  9  Q.  B.  219.  S.  299. 

And  for  constructive  contempts.     Res-  County  courts  have  a  limited  power  to 

publica  c/.  Passmore,  3  Yeates  (Pa.),  441 ;  punish  for  contempt.     Reg.  v.  Lefroy, 

United  States  v,  Oswald,  i  Dall.  C.  C.  8  L.  R.  Q.  B.  134;  Martin  v.  Bannister, 

319;  Tenney's  Case,  23  N.  H.  162;  Hoi-  4  Q.  B.  I).  491. 
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subject  to  the  supervision  or  control  of  any  other  court,  unlimited 
at  common  law,  save  by  the  definition  of  the  term  "  contempt  of 
court,"  ^  the  presumption  omnia  esse  rite  acta  always  prevailing 
concerning  their  proceedings,  and  that  they  have  jurisdiction.* 
Legislative  acts  have  tended  to  restrict  the  powers  of  the  courts, 
usually,  as  in  the  United  States  courts,  to  cases  of  misbehavior  of 
officers  and  parties,  and  the  misbehavior  of  any  person  in  the  pres- 
ence of  the  court,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice.^ 

The  exercise  of  the  power  lies  solely  in  the  discretion  of  the 
judge  before  whom  the  contempt  is  committed,  and  will  not  be 
examined  or  re-examined  by  any  other  court,*  except  when  the 

1.  Rex  V.  Almon,  Wilmot's  Notes,  misbehavior  of  any  of  the  officers  of  said 
343;  State  V.  Matthews,  37  N.  H.  400;  courts  in  their  official  transactions,  and 
Crosby's  Case,  3  Wilson.  188;  Ex  parte  the  disobedience  or  resistance  by  any 
Batdorff,  13  W.  N.  C.  (Pa.)  417;  Ex  parte  such  officer,  or  by  any.party,  juror,  wit- 
Robinson.  19  Wall.  (U.  S.)  505.  ness,  or  other  person,  to  any  lawful  writ, 
8.  It  18  not  requisite  that  the  cause  of  process,  order,  rule,  decree,  or  command 
commitment  be  set  forth  in  the  warrant:  of  the  said  courts."  Rev.  Stat,  g  725. 
it  is  sufficient  that  the  commitment  be  for  See  Oswald's  Case,  4  Lloyd's  Debates, 
contempt,  for,  as  regards  superior  courts,  141  et  seq,  (See  Act  i6th  June,  1836, 
the  presumption  cntnia  esse  rite  acta  al-  Penna.  Legislature,  P.  L.  793.) 
*ways  prevails  concerning  their  proceed-  4.  Where  a  cause  has  been  removed 
ings,  and  that  they  have  jurisdiciion.  from  a  State  to  a  Federal  court  pendini; 
Regina  v,  Paty,  3  Ld.  Raym.  1105;  Brass  an  application  to  punish  one  of  the  parties 
Crosby's  Case,  3  Wilson,  188;  Ex  parte  for  contempt  in  disobeying  an  order  of 
Kearney,  7  Wheat.  (U.  S.)  41;  Ex  parte  the  State  court,  the  Federal  court  has  do 
Nugent,  I  Am.  L.  J.  (N.  S.)  107,  121 ;  jurisdiction  to  hear  and  determine  sach 
Wilson's  Case,  7  Ad.  &  £.  (N.  8.)  984;  application.  Kirk  v.  Milwaukee  Dost 
Yates's  Case,  4  Johns.  (N.  Y.)  368;  s.  c,  Collector  Mfg.  Co.,  26  Fed.  Rep.  501. 
9  Johns.  (N.  Y.)  395;  Sute  v.  Tipton,  i  A  proceeding  in  contempt  for  imerfer- 
Blackf.  (Ind.)  166;  Hunter  v.  State,  6  ing  with  a  receiver  appointed  by  a  United 
Ind.  423;  Gist  V,  Bowman,  2  Bay  (S.  States  circuit  court  is  criminal  in  charac- 
Car.).  182; /fx/Ar/^  Fernandez,  10  C.  B.  ter,  and  cannot  be  heard  under  the  law 
(N.  S.)  3;  Jordan  v.  State,  14  Tex.  436;  in  a  division  of  a  district  other  than  the 
Ex  parte  Martin,  5  Yerg.  (Tenn.)  456.  one  in  which  the  acts  amounting  to  aeon- 
Pending  an  appeal  for  an  order  com-  tempt  were  committed.  United  States 
mitting  defendant  in  a  divorce  suit  for  v.  Berry,  24  Fed.  Rep.  780. 
contempt  in  not  paying  alimony,  the  A  contempt  of ^  court  is  a  subsuntive 
lower  court  has  jurisdiction  to  make  a  criminal  offence,  and  the  power  to  punish 
sipiilar  order  for  not  paying  alimony  ac-  it  belongs  to  the  court  in  which  it  iscom- 
cruing  after  the  taking  of  the  appeal,  mitted.  Passmore  Williamson's  Case, 
Ross  V.  Griffin,  53  Mich.  5.  26  Pa.  St.  9;  State  v.  McKinnon  ti  al., 

But  the  jurisdiction  and  power  of  the  8  Oregon,  487. 

court  do  not  depend  upon  the  question  The  district  court  of  the  United  States, 

whether  the  offence  might  or  might  not  like  all  other  courts,   has  authority  to 

be    punished   by  indictment.      Rex    v.  punish  a  party  for  contempt  in  disobey- 

Ossulston,  3    Stra.   1107;   Rex  v.  Pier-  ing  its  process,  and  its  judgment  upon 

son,  Andr.  310.  an  offender  of  that  class  is  conclusive, 

8.  *'  The  said  courts"  (the  courts  of  and   cannot  be  re-examined  in  a  State 

the   United  States)  *' shall  have  power  court.     Williamson's  Case,  26  Pa.  St.  9. 

to  impose  and  administer  all  necessary  **  I  apprehend  that  there  is  not  an  in* 

oaths,  and  to  punish  by  fine  and  impris-  stance  m  the  English  law  of  a  judge  in 

onment,  at  the  discretion  of  the  court,  vacation  undertaking  to  decide  upon  the 

contempts  of  their  authority,    provided  legality  of  a  commitment  in  execution  by 

that  such  power  to  punish  contempts  shall  the  judgment  of  any  court  of  re€ord>  and 

not  be  construed  to  extend  to  any  cases  much  less  of   a  court  of  the  highest  de- 

except  the  misbehavior  of  any  person  in  gree."  Ex  parte  Kearney,  4  Johns.  (N.Y.) 

their  presence,  or  so  near  thereto  as  to  317,  357,   358;    Lord    Mayor's  Car,  3 

obstruct  the  administration  of  justice,  the  Wilson,  188. 
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proceedings  are  so  grossly  defective  as  to  be  void.*  The  only  other 
remedy,  according  to  the  English  and  more  generally  received  Ameri- 
can doctrine,  for  any  error,  injustice,  abuse  of  discretion,  oppres- 
sive or  corrupt  conduct  on  the  part  of  the  judge  of  a  court  of  the  su- 
perior order,  is  by  resort  to  an  impeachment  before  the  legislature.* 
Inferior  Courts. — Justices  of  the  peace  acting  judicially,  al- 
though their  courts  are  inferior  ones  and  not  of  record,  have  in 
England  and  some  of  the  States  power  to  punish  summarily,  by  im- 
prisonment, for  contempts  committed  before  them  ;*  while  in  other 
of  the  States  they  have  not  such  power,*  but  may  bind  the  offender 
over,  and  compel  him  to  find  sureties  for  his  good  behavior.* 


1.  Cossart  v.  State,  14  Ark.  540;  Ex 
parte  Rowc,  7  Cal.  181;  Ex  parte  %m\\\i, 
53  Cal.  204;  Jordan  v.  State.  14  Texas, 
436;  Patton  V.  Harris,  15  B.  Mon.  (Ky.) 
607;  Middlebrook  t/.  State,  43  Conn.  257; 
Tyler  et  ai.  v.  Hamcrsley,  44  Conn. 
393;  City  of  London,  8  Rep.  383;  Rex  v. 
Dean  of  Dublin,  i  Stra.  536. 

%.  Case  of  Judge  Peck,  of  the  United 
States  District  Court,  before  the  House  of 
Representatives,  in   183 1,  6  Am.  Law. 


The  process  of  committal  is  one  too 
liable  to  be  abused  to  be  intrusted  to  an 
i n f erior  magistrate.  B rooker  v.  Com m . , 
13  S.  &  R.  (Pa.)  175;  Fitler  w.  Probasco, 
3  Browne  (Mass-X  137;  People  v.  Web- 
ster, 3  Parker  (N.  Y.),  503;  Rutherford  v. 
Holmes,  5  Hun  (N.  Y.),  317.  Contra, 
Bowen  v.  Hunter,  45  How  Pr.  (N.  Y.) 

193. 

A  court  of  a  justice  of  the  peace  has  no 
power  to  adjudge  a  person  in  contempt. 


Reg.  O.  S.  636,  which  led  to  the  act  of  and  to  punish  him  therefor,  save  in  the 

March  2,  1831.  limiting  the  power  of  the  cases  prescribed  by  statute;  and  a  justice 

courts  over  contempts.  will  be  liable  for  a  false  imprisonment  if 

8.  Rex  r.  Revel,  I  Stra.  420;  Reg.  v.  he  causes  the  imprisonment  of  a  person 

Rogers,  7  Mod.  38;  i  Gab.  Cr.  Law,  387;  without  a  compliance  with  the  require- 

I  Chit.  Cr.  L.  88,  Ii3,  631;  Rex  v.  Cot-  ments  of  the    sutute.      Rutherford    v. 


ton,  W.  Kel.  133;  Harwood's  Case,  i 
Mod.  79;  Lining  v.  Benham,  3  Bay  (S. 
Car.),  i;  State  v,  Johnson.  2  Bay  (S. 
Car.),  385;  I  Brev.  (S.  Car.)  155;  Clarke 
V,  People,  1  Breese  (S.  Car.),  366;  State 
V.  Copp,  15  N.  H.  312;  I  Chit.  C.  L. 
Am.  Ed.  88,  ».;  State  v.  Applegate,  2 
McCord  (S.  Car.),  no;  Hollings worth  v, 
Duane,  Wall.  C.  C.  100 ;  In  re  Cooper, 
32  Vt.  253;  Rex  V,  Clement,  4  B.  &  Aid. 
218,  329. 

Justices  of  the  peace,  acting  judicially, 
have  the  same  power  as  courts  of  record. 
Murphy  v,  Wilson,  46  Ind.  537;  3  Bish. 
C.  L.  (6th  Ed.)  §  244.  And  disobedience 
to  their  orders  is  indictable.  Rex  v, 
Robinson,  2  Burr.  799. 

The  power  of  an  inferior  court  to  com- 
mit for  contempt  does  not  extend  to  con- 


Holmes,  66  N.  Y.  (21  Sick.)  368.     See 
Tracy  v,  Williams,  4  Conn.  113. 

"  When  a  witness  neglects  to  appear 
before  a  magistrate  or  notary  our  practice 
is  first  to  grant  a  rule  to  show  cause  why 
an  attachment  should  not  issue.  We  do 
not  grant  an  attachment  in  the  first  in- 
stance, as  when  he  is  subpoenaed  to  ap- 
pear in  court  and  fails  to  do  so.  We 
then  make  an  order  on  him  to  appear  be- 
fore the  notary  or  magistrate.  It  is  not 
until  the  order  is  disobeyed  that  the  wit- 
ness is  in  contempt  of  court,  and  then, 
of  course,  an  attachment  will  issue.  The 
reason  why  a  witness  who  refuses  to  ap- 
pear before  the  court  itself  is  attached 
forthwith,  without  a  rule  or  order  being 
obtained,  is  that  the  proceeding  is  under 
the  immediate  eye  and  control  of  the 
court  which  is  cognizant  of  the  facts; 


tempt  out  of  court.     Reg.  v.  Lefroy,  L. 

R.  8  Q.  B.  134.  «  whilst  the  failure  to  appear  before  the 
4.  A  justice  of  the  peace  in  Pennsyl*  magistrate  or  notary  must  be  established 
vania  has  no  power  to  punish  a  person  by  proof  aliunde^  which  the  witness  has 
summarily  by  imprisonment  for  a  con-  the  right  to  be  informed  of,  and  to  con- 
tempt committed  before  him.  Semble,  trovert.  if  he  can,  before  he  is  attached, 
that  the  remedy  is  of  binding  the  contu-  The  motion,  therefore,  can  not  be  gran  ted, 
macious  party  over  to  answer  at  court,  but  a  rule  to  show  cause  may  be  taken. 


and  to  be  of  good  behavior  in  the  mean 
time,  without  the  issuing  of  a  special 
warrant.  Albright  v.  Lapp,  36  Pa.  St. 
99:  Comm.  V,  McClure,  10  W.  N.  C. 
(Pa.)  466. 


Trimble  v.  Barnard,  15  W.  N.  C.  (Pa.) 
127. 

6.  Richmond  v,  Dayton,  10  Johns.  (N. 
Y.)  393. 

Where  a  person  obstructs  the  proceed- 
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When  a  court  acts  ministerially,  and  not  judicially,  it  cannot 
commit  for  contempt.^  Where  an  inferior  court  has  power  to 
punish  for  contempt,  its  exercise  of  the  power  is  subject  to  the 
supervision  of  the  superior  courts.* 

If  on  appeal  it  appears  that  the  court  below  had  jurisdiction,  the 
court  above  will  not  further  consider  whether  the  order  should  or 
should  not  have  been  made ;  no  other  court  can,  or  ought,  to  un- 
dertake, in  a  collateral  way,  to  question  or  review  an  adjudication 
of  a  contempt  made  by  another  competent  jurisdiction.* 

9.  Hiflcellaneoas. — The  design  and  ejffect  of  statutory  alterations 
has  been  to  narrow  the  definition  of  the  offence,  diminish  the 
classes  of  persons  to  whom  it  can  be  imputed,  and  restrict  the 
power  over  it  of  the  courts,  especially  by  limiting  their  power  to 
fine  and  imprisonment.* 

The  party  against  whom  the  attachment  issues,  and  who  has 

ings  of  a  magistrate's  court,  the  justice  Grant  (Pa.),  453;  Ex  parte  Steinman,  9 

may»  without  issuing  a  warrant,  hold  the  W.  N.  C.  (Pa.)  145. 
offender  to  bail  to  answer  for  the  offence.         Every  court  of  competent  jurisdiction 

and  to  be  of  good  behavior  in  the  mean  is    an    exclusive    judge    of    cooteinpts 

time.     Comm.  v,  McClure,  10  W.  N.  C.  against    itself.     Wiljiamson's    Case,  26 

(Pa.)  466.  Pa.    St.    9.      But    the    supreme  coun, 

1.  Ex  parte  Smith,  28  Ind.  47;  Clarke  where  the  commitment  is  by  a  court 
V.  People,  I  Breese  (S.  Car.),  266;  Gor-  over  which  they  possess  appellate  juris- 
ham  V.  Luckett,  6  B.  Mon.  (Ky.)  638.  diction,  may  inquire  into  the  regular- 
See  In  re  Moore,  63  N.  C.  397;  Stuart  v,  ity  of  the  proceedings,  and  also  as  to 
People,  3  Scam.  (111.)  395;  People  v.  the  jurisdiction.  Comm.  w.  Newton,  i 
Turner,  i  Cal.  152;  Watson  v.  Williams,  Grant  (Pa.),  453.  The  proper  mode  of 
36  Miss.  331.  doing  so  is    by  certiorari.      Hummel's 

A  magistrate  acting  ministerially  and  Case,  9  W.  (Pa.)  416. 
not     judicially    stands    on    a    different        8.  On  appeal  in  contempt  proceedings, 

ground,    and   cannot  commit    for    con-  if  the  court  below  had  jurisdiction,  the 

tempt.      Filler  v,  Probasco,   i    Browne  court  above  will   not    further  consider 

(Mass.)  137;  Comm.  v.  Stuart,  2  Va.  Cas.  whether  th^  order  should  or  should  not 

320.  have  been  made.     Tolman  v.  Jones,  114 

2.  A  court  of  superior  jurisdiction  may  111.  147. 

review  the  decision  of- one  of  inferior  No  other  court  or  judge  can  Drought 

jurisdiction    on  a  matter    of    contempt,  to  undertake  in  a  collateral  way  to  ques- 

Comm.  V,  Newton,  i  Grant's  Cas.  (Pa.)  tion  or  review  an  adjudication  of  a  con. 

453;  Ex  parte  Rowe,  7  Cal.  181.  Though  tempt  made  by  another  competent  juris- 

not  on  habeat  corpus,    Jordan  v.  State,  diction.      Crosby's   Case,    3  Wils.  188; 

14  Texas,  436;  Ex  parte  Smith,  53  Cal.  14   East,  i;  Gist  v.  Bowman,  2  Bay(S. 

204.  Car),  182;    State    v.    White,  T.  U.  P. 

The    supreme    court    of    the    United  Charlt.  (Ga.)  136;   Cossart  v.  State,  14 

States   will  not  grant  a   habeas    corpus  Ark.  538,  544;  Yeates  v.  People,  6  Johns. 

where  a  party  has  been  committed  for  a  (N.  Y-)  3371  9  Johns.  (N.  Y.)  395;  An- 

contempt  adjudged  by  a  court  of  compe-  derson  v.  Dunn,  6  Wheat.  (U.  S.)  204; 

tent  jurisdiction.      In  such   a  case  this  McLoughlin's  Case.  5  W.  &  S.  (Pa.)  276; 

court  will  not  inquire  into  the  sufficiency  Kearney's  Case.  7  Wheal.  (U.  S.)  38. 

of  the  cause  of  commitment.     Ex  parte  4.  The   power  of  tjie    United  States 

Kearney,  7  Wheaton  (U.  S.).  38;  Patton  court  in  matters  of  contempt  is  limited 

V,  Harris,  15  B.  Mon.  (Ky.)  607.  by  Rev.  St.  §  725.  to  punishment  by  fine 

When  the  supreme  court  will  inquire  and  imprisonment.  It  has  no  power  to 
as  to  whether  a  subordinate  court  has  impose  any  punishment  by  way  of  dan- 
jurisdiction.  Middlebrook  v.  State,  43  ages  or  compensation-  to  the  plaintiff  io 
Conn.  257;  Tyler  </a/.  t^.  Hamersley,  44  the  original  action.  United  States  v. 
Conn.  393;  City  of  London,  8  Rep.  383;  Atchison,  etc.,  R.  Co.,  16  Fed.  Rep.  853- 
Rex  V.  Dean  of  Dublin,  i  Stra.  536;  8  The  power  of  the  United  States  court  is 
Mod.  27.  See  Hummel  &  Bishoff's  Case,  also  circumscribed  by  State  laws.  Mai- 
9  Watts  (Pa.),  416;  Comm.  v.  Newton,  i  lony  Mfg.  Co.  v.  Fox,  20  Fed.  Rep.  4<^* 
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committed  a  contempt,  is  not  entitled  to  costs.  Contra^  if  party 
innocent.*  A  contempt  bv  defendant  for  non-payment  of  costs 
may  be  waived  by  plaintiff.* 

C0HTBHT8.— Contained  within  limits.' 

COHTEHTIOH. — A  violent  effort  to  obtain  something,  or  to  resist 
a  person,  claim,  or  injury;  contest;  quarrel.* 

CONTEST. — ^To  make  a  subject  of  dispute,  contention,  or  litiga- 
tion ;  to  call  in  question ;  to  controvert ;  to  oppose ;  to  dispute.* 

OOHTIOVOirB. — In  actual  or  close  contact ;  touching ;  adjacent ; 
near.* 

1.  Deeds  v.  Deeds,  i  Iowa,  394;  Mar-  8.  Webster, 
shall  V.  Railroad  Co.,  18  £.  L;  &  E.  500.  The  words"  contents  uoknown,*'  being 
Where  defendant  was  innocent  of  con-  annexed  to  a  bill  of  lading,  imply  that 
tempt  the  costs  were  put  on  the  party  ap-  the  master  only  meant  to  acknowledge 
plying   for    the   attachment.      State  v,  the  shipment  in  good  order  of  the  cases 
Nixon,  Wright  (Ohio),  763.  as  to  their  external  condition.     He  might 
A  fine  for  contempt  of  an  injunction  justify  himself  by  showing  that  the  con- 
may  properly  include  the  plaintiff's  costs  tents  were  not  in  good  order.    Clark  v, 
and  counsel  fees  incurred  in  consequence  Bamwel,  12  How.  (U.  S.)  273. 
of  defendant's  resistance    to  the   appli-'  4.  Webster, 
cation  for  an  attachment.     Doubleday  6.  Webster. 

V,  Sherman,  8  Blaichf.  45.  Contested Eleotioni.—The phrase  "con- 
Under  New  York  statutes  counsel  fees  tested  elections  "  has  no  technical  or  le- 
so  named  cannot  be  included;  they  may,  gaily  defined  meaning.  An  election  may 
however,  form  part  of  the  costs.  People  be  said  to  be  "contested"  whenever  an 
V.  Railroad  Co.,  14  Hun  (N.  Y.),  371.  objection  is  formally  urged  against  it 
See  also,  as  to  costs,  Jackson  t/.  Mawby,  which,  if  found  to  be  true  in  fact,  would 

I  Ch.  D.  86;  M ,  In  re,  46  L.J.  Ch.  24;  invalidate  it.    Th'is  must  be  true  both  as 

Bowden  v.  Russell,  46  L.  j.  Ch.  414;  36  to  objections  founded  upon  some  con- 

L.  T.  177;  Hall  V.  Hall,  II  L.  R.  £q.  290;  stitutional    provision  as  well    as    upon 

Corkery  v,  Hickson,  10  Ir.  R.  C.  L.  174;  any  mere  sututory  enactment.     It    is 

Vernon  v.  Vernon,  40  L.  Y  Ch.  118.  further  defined  as  meaning  "to  defend 

8.  A  defendant  in  contempt  for  non-  as  a  suit  or  other  judicial  proceeding; 

payment  of  costs  filed  his  answer,  and  to  dispute  or  resist  as  a  claim  by  due 

left    a  copy  at  the  ofllce  of  the  plain-  course  of  law;  to  litigate."    The  power, 

tiff's  solicitor.      The    plaintiff's     solic-  therefore,  "  to  determine  contested  elec- 

itor    did    not    return     the    copy     nor  tions"  .  .  .  necessarily   carries   with   it 

move  to  take  the  answer  off  the  file,  jurisdiction  over  every  possible  objection 

but    kept    it    without    reading    it    till  which  may  under  the  constitution  or  any 

after  the  time  for  deeming  it  sufficient  sutute  be  urged  against  the  so-called 

bad  elapsed.     Held,  that  the  plaintiff  had  election  of  any  person.    Per  Niblack,  J., 

waived  the  contempt,  and  that  the  de-  Robertson  v.  State,  10  N.  E.  Rep.  600. 

fendant  was  in  a  position  to  move  to  dis-  6.  Webster. 

miss  the  bill  for  want  of  prosecution  if  Centignoiis  Proprietort.  —  Contiguous 
the  plaintiff  did  not  proceed  in  proper  proprietors,  under  a  statute  which  forbids 
time.  Roberts  v,  Albert  Bridge  Co.,  the  closing  of  public  roads  without v  the 
8  L.  R.  Ch.  753;  42  L.  J.  Ch.  767.  consent  of  the  contiguous  property 
AttthoritiM  te  Oontraipt.— For  discus-  owners,  mean  those  whose  land  actually 
sion  of  the  law  of  "  Contempt  of  Court,"  touches  the  road,  or  through  whose  land 
see  Mr.  Cbauncey's  article,  20  Am.  Law  the  road  pas9es.  Vicinal  are  not  neces- 
Reg.  81  ^/  seq.,  "  History  of  Law  of  Con-  sarily  contiguous  proprietors.  Ruxedale 
tempts  in  the  United  States  courts  traced  v,  Seip,  32  La.  Ann.  435. 
and  discussed;"  Goodyear  v.  Day,  6  Am.  In  Inranaoe  Poliej.— The  word  "  eon- 
Law  Reg.  O.  S.  632.  For  general  sub-,  tiguous,"  when  used  in  a  policy  of  fire- 
ject  of  Contempt,  3  Wharton's  Criminal'  insurance  in  reference  to  a  building. 
Law  (7th  Ed.),  %  3426  et  sea.,  and  2  Bish.  means  in  close  proximity,  in  actual  close 
Criminal  Law  (7th  Ed.),  gg  241,  273.  conuct.    A  policy  of  fire-insurance  con- 
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BafinitloB.  CONTINGENCY— CONTIJSrVANCES.       BegiilAtiaB. 

COHTINOEIICT. — An  event  which  may  occur ;  a  possibility ;  a 
casualty.  Contingent  on  an  event  which  is  possible  or  liable,  but 
not  certain  to  occur;  that  which  is  unforeseen,  undetermined,  or 
dependent  on  something  future.*      (See  also  CLOSES ;  DEVISE ; 

Estates;  Remainders.) 
COHTINQEHT.    See  Remainders. 
COHTIinJAHCES. 

Definition y  804.  Newiy^discovered  Evidence,  814. 

Regulated  by  Statute,  etc.,  Zo/^,  To    Enable    Party   to    Procure 

Same  Principles  in  Civil  and  Criminal  Depositions,  814. 

Cases,  805.  To  Await  Depositions,  815. 

Application  for,  805.  Loss  or  Absence  of  Papers,  815. 

How  and  When  Made,  805.  Agreement  of  Counsel,  815. 

Affidavit  for,  806.  To  Await  Termination  of  Other 

Counter-affidavits,  807.  Proceedings,  816. 

Grounds  for,  808.  Amendment  of  Pleadings,  816. 

Absence  of  Counsel,  808.  Mistake^  817. 

Absence  of  Witness,  809.  Inability  to  Understand  Nature 

Absence  of  Party,  811.  of  Oath,  8 1 7. 

Popular  Excitement,  812.  Review  of  Discretionary  Action  in  Rt- 
Surprise,  ^i"^.  gard  to,  SiS, 

Public  Holiday,  813.  Requisite  Diligence,  819. 
Nearness  to  Time  of  Crime,  813.      Avoiding  by  Admissions,  820. 

1.  Definition. — Continuance  is  the  adjournment  of  a  cause  from 
one  day  to  another  of  the  same  or  subsequent  term.  The  post- 
ponement of  the  trial  of  a  cause.* 

2.  ITsaally  Regulated  by  Statnte,  etc. — Continuances  are  usually 

tained  a  clause  prohibiting,  unless  by  nary  acceptation   in   showing  that   the 

special  agreement,  indorsed  on  the  policy,  term  "  contingent "  implies  a  possibility, 

"the  generating  or  evaporating  within  The  term  "contingent  demand"  would 

the  building,  or  contiguous  thereto,  of  any  therefore  be  inapplicable  when  a  present 

substance  for  a  burning  gas,  or  the  use  claim   exists,   or  when   it  is  cenain  to 

of  gasoline  for  lighting.      Plaintiffs  after  arise  in  future;  and  is  only  appropriate 

the    issuing  of    the    policy   constructed  when  there  is  no  claim  in  prasenti,  and 

works  fifty  feet  from  the  building  for  the  when  it  is  uncertain  whether  in  fact  any 

manufacture  of  gas  from  gasoline.     The  ever  will  arise.     Jomeson  v.  Blowers,  S 

gas  was  conducted   to   the  building   by  Barb.  (N.  Y.)  692. 

pipes.  In  an  action  on  the  policy,  held  Contingent  Liability. — A  contingent 
that  the  gas-works  were  not  contiguous  liability  contracted  by  a  bankrupt  in  its 
to  the  building  within  the  meaning  of  'legal  signification  means  an  obligation 
said  clause.  Arkell  v.  Commerce  Ins.  of  the  bankrupt  arising  from  his  contract, 
Co.,  69  N.  Y.  191.  the  duty  to  perform  which  is  dependent 
1.  Webster.  as  to  when  or  whether  the  obligation 
Contingent  Ezpenie. — A  contingency  is  shall  become  absolute  upon  the  occur- 
a  fortuitous  event  which  comes  without  renceof  an  event,  the  happening  of  which 
design,  foresight,  or  expectation.  A  is  a  matter  of  some  uncertainty.  Hay- 
contingent  expense  must  be  deemed  to  wood  v.  Shreve,  15  Vroom  (N.  J.),  104. 
be  an  expense  depending  upon  some  fu-  2.  Bouv.  Die. 

ture  uncertain  event.    People  v.  Yonkers,  In  the  ancient  practice,  continuances 

39  Barb.  (N.  Y.)  272.  were  entered  upon   the  record,   and  a 

Contingent  Demand. — The  word  "con-  variety  of  forms  adapted  to  the  diifferent 

tingent.'*  when  applied  to  a  use,  remain-  stages  of  the  suit  were  in  use.     i  Chitty 

der,  devise,  bequest,  or  other  legal  right  Plead.  421;  3  Black.  Comm.  316. 

or  interest,  implies  that  no  present  inter-  It  has  been  laid  down  that  no  crime  is 

est  exists,  and  that  whether  such  interest  so  great,  and  no  proceedings  so  instan- 

or  right  ever  will  exist,  depends  upon  a'  taneous,  but  that  the  trial  may  be  put  off 

future  uncertain  event.     The  legal  defi-  for  sufficient  reasons,      i   Chitt.  Grim, 

nition  of  the  word  concurs  with  its  ordi-  Law,  491. 
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Ap^liMttm  for  ContiBiuuMt.    CONTINUANCES.  How  and  Whan  Xada. 

regulated  by  statute ;  ^  when  such  is  the  case,  and  a  showing  is 
made  for  such  purpose  which  fully  complies  with  the  requirements 
of  the  statutes,  and  nothing  is  produced  against  it,  the  party  is 
generally  deemed  to  have  established  his  right  thereto.  Ordinarily 
the  same  reasons  which  would  be  sufficient  for  a  continuance  on 
the  part  of  the  defendant  will  be  so  applied  for  by  the  prosecution. 

But  where  a  party  has  been  in  custody  for  a  considerable  time, 
charged  with  a  capital  offence,  the  trial  will  not  be  postponed  at 
the  instance  of  the  prosecution,  though  the  indictment  has  been 
but  recently  found.'^ 

But  a  peremptory  rule  for  trial  will  never  be  enforced  so  strictly 
as  to  work  injustice.  If  any  unforeseen  accident  or  casualty  in- 
tervenes, which  puts  it  out  of  the  power  of  the  party  to  prevent  it, 
a  continuance  will  be  granted.^  ^ 

3.  Same  Principle  Applied  in  Ciril  and  Criminal  Cases. — ^The  doc- 
trine of  putting;  off  trials  is  the  same  in  principle  in  both  civil  and 
criminal  cases.^ 

4.  Application  for  Contiananoe. — (a)  How  and  When  Made. — An 
application  for  continuance  must  be  made  by  motion,^  and  upon 
affidavit.*  And  it  should  be  made  before  trial  if  possible,^  for 
the  court  is  not  bound  to  wait  after  the  case  has  been  called  for 
trial  for  a  party  to  prepare  an  affidavit  for  a  continuance.^  It  is 
too  late  usually  after  one  of  the  jury  has  been  sworn,*  and  such 
affidavit  may  be  made  by  an  agent  ^®  or  any  other  person,^^ 

1.  The  doctrine  of  putting  off,  post-  4.  Rex  v,  D'Eon,  x  W.  Bl.  515;  3  Burr, 

poning.  or  continuing  causes  or  trials,  as  1145;  State  v,  Lewis,  z  Bay  (S.  Car.),  i.  a; 

tt  is  called  in  the  legal  nomenclature  of  People  v.  Kelley,  Jud.  Repos.  51;  i  Cbitty 

different  States  and  countries,  rests  much  Cr.  Law,  490;  Smith's  Case,  3  Wheel, 

upon  the  discretion  and  rules  of  practice  Cr.  Cas.  114,  171. 

of  the  court  where  the  cause  is  pending;  **The  case  of  D'Eon  is  a  leading  case 

especially  after  the  first  application  to  on  this  subject,  and  contains  principles 

postpone,  or  where  this  is  attended  with  which  have  since  prevailed  in  relation  to 

circumstances  which  take  it  out  of  the  putting  off  trials.  .  .  .  Wilmot,  J.,  said 

ordinary  course.     State  v,  Hildreth,  9  the  rule  is  the  same  in  criminal  and  civil 

Ired.  (N.  Car.)  429;  State  v.  Patterson,  i  cases;  and  Yates,  J.,  said  whatever  in- 

McCord  (S.  Car.),  177;  Green  v.  State,  dulgence  the  law  gives  to  defendants  in 

Z3  Miss.  382;   Baxter  v.  People,  8   111.  civil  cases,  it  ought  a  fortiori  to  give  in 

368;    McKinney  v.    People.   7  III.  540;  criminal.     Ch.  J.  Savage,  in  People  v. 

Sutc  V.  Thomas,  8  Rich.  (S.  Car.)  295;  Vermilyea,  7  Cow.  (N.  V.)  383. 

Fiott  V.  Com.,  12  Gratt.  (Va.)  564.  5.  Burlingame  v.  Turner,  2  111.  588. 

But  the  discretion  in  such  cases  cannot  6.  The  court  will  not  hear  oral  expla^ 

override  a  clear  legal  right,  or  dispense  nations  of  an  affidavit  for  continuance. 

with  a  plain  rule  of  law.    Fox  v.  State,  9  Smith  v.  Barlcer,  3  Day  (Conn.),  280. 

Ga.  373.  An  application  for  a  continuance  is 

S.  People  V.  Fuller,  2  Park.  (N.  Y.)  r6.  insufficient  unless    accompanied    by  an 

This  is  upon  the  constitutional  ground  affidavit  of  the  truth  of  the  facts  relied 

that  by  the  constitutions  of  all  the  States  on.     Ralston  v.  Lothain,  18  Ind.  303. 

a  person  indicted  for  a  crime  is  entitled  7.  Lucas  v.  Cassady,    12  Iowa,   567; 

to  a  *'  speedy  trial."  Huff  v.  Freeman,  15  La.  Ann.  340;  Wat- 

t.  Farr  v,  McDowell,  i  Bay  (S.  Car.),  son  v,  Welsh,  10  Mo.  454. 

31;  Bowen  v,  Douglass,  2  Dall.  (U.  S.)  t.  Myers  v,  Schneider,  21  Mo.  77. 

44;  Nixin  V.  Hallett,  2  Johns.  Cas.  (N.  9.  Coleman  v.  Hess,  i  Browne  (Pa.), 

Y.)  218;  Livingston  v.  Delefield,  i  Cai.  240:  Fink  v.  Hall,  8  Johns.  (N.  Y.)  437. 

(N.  Y.)  6;  Torrey  v.  Morehouse,  I  Johns.  10.  Espy  v.  State  Bank,  5  Ired.(N.Car.) 

Cas.  (N.  Y.)  242;  Hammond  v,  Hawes,  274. 

WalL  C.  Ct.  I.  11.  Lockhart  v. Wolfe,  82  111.  (1876);  37 
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(p)  Affidavit  for. — Facts  stated  in  an  affidavit  in  support  of  a 
motion  for  a  continuance  for  the  purposes  of  the  motion  will  be 
taken  as  true.^  An  affidavit  for  a  continuance  on  account  of  ab- 
sent witnesses,  which  fails  to  show  that  either  their  personal  attend- 
ance or  testimony  will  probably  be  obtained  if  time  be  granted, 
is  insufficient.* 

Where  an  affidavit  for  a  continuance  of  a  case  is  based  upon  in- 
formation derived  from  others,  it  should  give  their  names  and 
whereabouts,  and  also  sufficient  reason  for  not  procuring  their  own 
affidavits  to  facts  communicated,  which  should  be  done  if  pos- 
sible.^ 

An  application  for  continuance  on  account  of  absent  witness  is 
defective  if  it  fails  to  show  whether  or  not  the  subpoenas  had  been 
served,  or  whether  diligence  to  secure  service  had  been  used  ;  and 
it  is  also  defective  if  it  does  not  show  that  it  was  issued  by  the 
proper  authority.* 

In  order  to  force  the  continuance  of  a  cause  the  affidavit  upon 
which  the  application  is  founded  must  state  all  the  facts  required 
in  the  statute  to  be  stated.*  Such  affidavit  must  be  sworn  to,* 
and  must  show  that  the  facts  expected  to  be  proved  by  absent 
witnesses  cannot  be  otherwise  proven;^  and  that  the  testimony  of 

Guyer    v.   Cox,    i   Overt.  (Tenn.)   184;  And  a  continuance  is  seldom  granted 

Wheaton  v.  Cross,  2  Hayw.  (N.  Car.)  beyond  the  next  term,     i  Chit.  Cr.  L. 

154.   Contra,  Shepherd  v.  Cook,  2  Hayw.  494. 

(N.  Car.)  242.  8.  Comstock  v.   Sute,    14  Neb.  205; 

1.  Hair  v.  State,  14  Neb,  503;  Quincy  Borron  v,  Mertens,    14  La.  Ann.  306; 

Whig  Co.  V.  Tillson,67  111.  351;  Wick  v.  Parker  v,  McKellvain.  17  Tex.  157. 

Wel^r,  64  III.  167.  An  affidavit  for  the  continuance  of  a 

For  the  purpose  of  deciding  a  motion  cause  on  the  ground  of  the  absence  of  a 

for  a  continuance  the  affidavits  must  gen-  witness,   in   which  the  affidavit  speaks 

erally  be  taken  as  true;  but  when  several  only  from   information  and  belief,  and 

affidavits  are  filed  for  the  purpose  of  ob-  which  does  not  show  what  steps  have 

taining  a  continuance,  which  are  incon-  been  taken  to  ascertain  the  whereabouts 

sistent  with  each  other,  the  court  is  not  of  such  witness,  is  not  sufficieoL     Mc- 

bound  to  treat  both  as  true.     It  is  pre-  Kinlay  v.  Shank,  24  Ind.  258. 

sumed  [that  in  making  the  showing  for  4.  Williams  v,   Sute,   10  Tex.   App* 

the  continuance  the  defendant  will  make  114. 

the  strongest  possible  statement  in  his  An  application  for  continuance  for  the 

own   favor  that  the  facts  will  warrant,  absence  of  a  witness  must  show  that  the 

and  so  far  as  the  showing  is  equivocal  or  witness  has  had  reasonable  notice  by 

unceitain,  the  intendments  must  be  taken  subpoena,  and  what  is  reasonable  notice 

against  it.    Dacy  v.  People  (III.  Supreme  depends  upon  all  the  circumstances  of 

Ct.  1886),  6  N.  E.  Rep.  165  See  Counter-  the  case.     Conner  v.  Sampson,  22  Tex. 

AFFIDAVITS.  20. 

The  affidavit  made  by  a  defendant  in  6.  Kent  v,  Faver,  s   Pac.  R.  (N.  M.) 

order  to  obtain  a  postponment  of  his  470. 

trial  is  not  necessarily  to  be  taken  as  An  affidavit  for  a  conttnoance,  con- 
true,  but  it  is  necessary  that  the  court  be  eluding  with  '*the  application  is  not 
satisfied.  Com.  v.  Gross,  i  Ashm.  (Pa.)  made  for  delay,  but  that  the  law  may 
281.  be  administered,"  where  the  statute  re- 
ft. Polin  V,  State,  14  Neb.  540;  State  quired  the  language  to  be  "that  justice 
V,  Tilgbman,  6  Iowa,  496;  State  v.  Sater,  may  be  done,  was  held  insufficient 
8  Iowa,  420;  Lee  v.  Quirk,  20  111.  392.  Turner  z/.  Eustis,  8  Ark.  119. 

The  affidavit  should  show  the  proba-  6.  Reed  v,  Haynie,  Hempst  70a 
bility  of  obtaining  the  desired  evidence  7.  People  v,  Quincy,  8  C2U.  89;  Flem- 
within  a  given  time.     Deming  v.  Patter-  ing  v.  State.  11  Ind.  234;  Eames  v.  Hen- 
son,  40  Ind.  251;  Burris  f^.Wise^s  Ark.  33.  nessy,  22  111.  628;  Thompson  v,  Abbott, 
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such  witnesses  are  material,^  and  must  state  the  facts  with  such 
certainty  that  the  opposite  party  may  admit  them  and  go  to  trial,^ 
and  that  the  party  cannot  safely  go  to  trial  without  them.^ 

Affidavits  are  construed  strictly  and  most  strongly  against  the 
applicant,^  and  it  is  not  strengthened  by  any  presumption  in  its 
favor.*  It  must  show  positively  that  due  diligence  has  been  exer- 
cised by  the  party  applying.*  It  should  also  show  that  the  party 
applying  has  a  good  cause  of  action  or  defence/  and  that  it  is  not 
made  for  delay.^  The  affidavit  should  also  state,  when  made  on 
account  of  the  absence  of  a  material  witness,  at  what  time  he  will 
return.*  The  statements  should  be  made  definite  and  specific 
enough  that  an  indictment  for  perjury  will  lie  if  they  are  false. ^* 

(r)  Counter-affidavits. — Upon  the  hearing  of  a  motion  for  a  con- 
tinuance, based  upon  affidavits  alleging  the  existence  of  excitement 
and  prejudice  against  the  accused  throughout  the  county,  the  court 
may  receive  and  consider  counter-affidavits  in  determining  the  pro- 
priety of  granting  or  denying  such  motion. ^^ 

II  Iowa  193;  Campion  z^.  Angier,  16  Tex.  which  their  belief  was  founded.    These 

93.  affidavits  were  supported  by  the  affidavits 

An  affidavit  for  continuance  on   the  of  five  citizens  of  the  county,  including 

ground  of  absent  witness  is  fatally  de-  defendants*  attorneys.     Objections  were 

fective  where  it  fails  to  show  that  there  filed  to  the  continuance,  and  the  same 

are  no  other  persons  by  whom  the  same  were  overruled,  and   '*  thereupon,  on  its 

facts  could  ^e  proved.   State  s^.  Mensbell,  own  motion,  and  against  the  objections 

8  Pac.  Rep.  (Nev.)  637.  of  the  defendants*  counsel,  the  court  al- 

1.  State  V.  Pettibone,  T.  'U.  P.  Charlt.  lowed  the  attorneys  for  the  §tate  to  file 
(Ga.)  300;  Hubbard  v.  State,  7  Ind.  160;  counter-affidavits  as  to  the  condition  of 
Steele  V.  People,  45  111.  153.  the  public    sentiment,   excitement,   and 

2.  McBain  v.  Enloe,  13  111.  76;  Olds  prejudice,  if  any,  against  the  defendants." 
V.  Glaze,  7  Iowa,  86.  Then  was  filed  the  affidavit  of  sixty  resi- 

8.  Wilson  V,  Koehnlein,  I W.  Va.  145.  dents  of  the  county,  by  the  State,  con* 

4.  Mason  v,  Anderson,  3  T.  B.  Mon.  tradtctory  to  those  filed  by  the  defendants. 
(Ky.)  393;  S.  P.  Owens  v.  State,  3  Litt.  A  motion  to  strike  the  counter-affidavits 
(Ky.)  333.  from  the  files  was  overruled.      When  a 

5.  Fisk  V,  Berryhill,  10  Iowa,  303.  motion  for  continuance  is  filed,  supported 

6.  Fiott  V.  Com.,  is  Gratt.  (Va.)  364;  by  an  affidavit  of  the  party,  on  the  ground 
Weeks  v.  State,  31  Miss.  490;  Hurd*s  of  the  absence  of  a  material  witness,  such 
Case,  5  Leigh  (Va.),  715;  People  v.  Bark-  affidavit  is  not  traversable,  but  is  presum- 
er.  I  Cal.  403.    See  Due  Diligence.  ed  to  be  true.    State  v.  Bowers,  17  Iowa, 

7.  Ballston  Bank  v.  Marine  Bank,  16  48;  State  v.  Scott,  44  Iowa,  93;  State  v. 
Wis.  135..  Dakin,  53  Iowa,  395. 

8.  Zuinwalt  v.  Sute,  5  Tex.  App.  531;  In  such  cases  the  statute  declares  what 
Peck  V,  State,  5  Tex.  App.  611.  must  be  stated  in  the  affidavit,  and  this 

9.  I  Black.  Rep.  514;  i  Barnard  Rep.  done,  the  continuance  follows  as  a  matter 
39.  of  course,  if  the  court  is  satisfied  the  stat- 

10.  Ingallsv.  Noble,  15  N.  Rep.  351;  s.  ute  has  been  complied  with.  Code, 
c,  14  Nev.  373.  §  3750.     The  application  before  us  is  not 

11.  State  V,  Wells  (Iowa  Supreme  Ct.  based  on  the  section  of  the  code  referred 
1883),  6  Criminal  Law  Mag.  39.  to,  but  upon  section  3749,  which  provides 

**  The  defendants  applied  for  a  contin-  that  a  continuance  may  be  granted  *'  for 

uance  on  the  ground  of  excitement  and  any  cause  which  satisfies  the  court  that 

prejudice  existing  against  them   in  the  substantial  justice  will  thereby  be  more 

county  where  the  indictment  was  pend-  nearly  obtained."      Under  this  section 

ing,  which    would    prevent  them  from  there  is  a  judicial  discretion  reposed  in 

having  a  fair  trial.     The  application  was  the  court,  which  when  exercised  will  not 

based   upon  affidavits  of  the  defendants  be    reversed    unless  such  discretion   is 

stating  at  length  the  existence  of  the  ex-  abused.     We  are  not  aware  that  it  has 

citement  and  prejudice,  and  the  facu  upon  ever    been    held  that  counter-affidavits 
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The  general  rule,  however,  is  that  such  affidavits  cannot  be 
heard* 

6.  GronndBfor  Continnance,— (a)  Absence  of  CounseL — A  continu- 
ance  shall  not  be  granted  because  of  the  absence  of  leading  coun- 
sel for  the  defence,  when  it  appears  that  the  defendant  was  faithfully 
represented  by  other  counsel,  and  it  does  not  appear  that  he  was 
prejudiced.* 

The  mere  absence  of  counsel  without  the  consent  of  client  will 
not  be  sufficient.*  But  the  illness  of  counsel,*  where  there  is 
but  one,  or  the  leading  counsel  where  there  is  more  than  one, 
where  ^he  sickness  is  so  sudden  that  another  cannot,  under 
the  circumstances,  render  justice  to  the  case,*  likewise  the 
death  of  counsel,  will  be  a  good  cause.*  Neither  business  engage- 
ments of  counsel,''  nor  absence  of  counsel  with  the  papers  in  the 

could  not  be  filed  when  the  application  party  employing  them,  or  by  consent  of 

for  a  continuance  has  been  made,  which  other  counsel  of  such  party,  but  must  be 

is  addressed  to  the  discretion  of  the  court,  continued.     Summerlyn  -b.  Dent,  36  Ga. 

to  the  end  that  "justice  will  thereby  be  54. 

more    nearly    obtained."     The    statute  Causes  wiU  not  be  postponed,  without 

does  not  require  an  affidavit  to  be  filed  in  consent,    for    the    absence    of    one   or 

support  of  the  motion,  and  in  what  way  is  several  counsel.    State  v,  Adams,  5  Harr. 

the  court  to  be  informed  that  justice  will  (Del.)  107.     Absence  of  counsel  is  not  a 

be  more  nearly  obtained  by  granting  the  favored  excuse  for  not  proceeding  to  triaL 

continuance  is  left  to  the  discretion  of  the  McKay  v.  Marine  Ins.  Co.,  2  Caines  (N. 

court.     We  are  not  required  to  determine  Y.),  384;  Hammond  v.  Haw^s,  i  Wall, 

whether  counter-affidavits  can  be  filed  in  C.  C.  i. 

every  case, where  the  application  is  ad*  8.  Allen  z/.  State,  10  Ga.  85;  Bullock c^. 
dressed  to  the  discretion  of  the  court,  but  State,  10  Ga.  46;  Wright  v.  State,  t8  Ga. 
only  whether  this  can  be  done  under  the  383.  ' 
circumstances  in  the  case  before  us.  .  .  .  If  the  case  is  a  simple  one,  such 
We  have  examined  the  affidavits,  and  are  as  any  practising  lawyer  would  be  corn- 
not  prepared  to  say  the  court  abused  its  petent  to  try  without  special  prepara- 
discretion  in  overruling  the  motion  for  tions,  a  continuance  will  not  be  granted, 
continuance."  State  v.  Wells,  Sup.  la.  Jarvis  t^.  Shacklock,  60  111.  378. 
1883.  4.  Say.  Rep.  63;  Bac.  Abr.  Trial  (H); 

1.  Salisbury  ""v.  Com.,  i  Ky.  L.  J.  181;  Thompson    v,   Thornton,   41   Cal.   626; 

Territory  v,  iCinney,  9  West  Coast  Rep.  Rice  v,  Melendy,  37  la.  166. 

(New  Mex.  Sup.  Ct.  1886)268;  Manning  The  defendant's  counsel  was  taken  ill  on 

V,  Jameson,  i  Cranch  C.  Ct.  285;  Lin-  the  morning  of  the  trial,  and  informed  the 

ville  V.  Golding,  11  Ind.  374.  defendant  that  he  could  not  try  his  case. 

The  decisions  are  conflicting  on  this  He  advised  the  defendant  that  he  hafi  a 

subject,  and  cannot  be  reconciled.     On  good   defence  on  the  merits.     The  de- 

the  one  hand  it  is  said  to  be  the  settled  fendant  endeavored  to  get  other  counsel, 

common-law  practice  to  admit  such  proofs  but   was  unsuccessful      A   continuance 

and  such  counter-proofs, — Hide  v.  State,  should   have  been  granted.     Thompson 

16  Tex., — ^and  the  other  that  it  cannot  be  r.  Thornton,  41  Cal.  626. 

controverted.     State  v.  Simion,  30  La.  5.  Allen  v.  State,  10  Ga.  85;  Shults  v, 

Ann.  296;  Bishop  v.  State,  9  Ga.  121.  Moore,  I  McLean  (U.  S.),  520;  Printup 

8.  Walker  v.  State,  13  Tex.  v.  Mitchell,  I9  Ga.  586;    Rhode   Island 

The  absence  of  counsel  is  not  a  ground  v,  Massachusetts,  11  Pet.  (U.  S.)  226. 

of  continuance  where  a  party  has  been  **  When  the  leading  counsel  in  a  case  is 

assisted  by  other  counsel,  and  had  no  prevented  from  attending  the  court  by 

evidence  which  would  have  produced  a  sickness,  and  the  counsel  in  attendance 

different  result  if  his  counsel  had  been  is  not  prepared  to  go  on  with  the  trial,  it 

present.    Sager  v,  O'Connell,  7  La.  Ann.  is  sufficient  ground    for   continuance." 

453.  Shults  V.  Moore,  i  McLean  (U.  S.),  52a 

Cases  in  which  the  leading  counsel  are  6.  Hunter  v.  Fairfax,  3  Dall.  (U.  S.) 

absent  with   leave    cannot  be  tried    in  305. 

their  absence,  unless  by  consent  of  the  7.  Burchard  f .  Boyce,  21  Ga.  6. 
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case,  will  be  sufficient.^  But  when  the  absence  is  by  virtue  of  a 
prior  engagement,  and  there  appears  no  want  of  due  diligence  on 
the  party  applying,  it  will  be  sufficient.* 

Absence  in  the  legislature  will  not  do.^  Betrayal  of  counsel 
will  be  a  good  cause  for  continuance.^ 

(If)  Absence  of  Witnesses. — Continuances  on  the  ground  of  absent 
witnesses  who  are  out  of  the  State  and  beyond  the  process  of  the 
court  will  only  be  enforced  in  strong  and  clear  cases,  in  which  three 
element^  must  concur:  (i)  Materiality  and  admissibility  of  the 
evidence ;  (2)  due  diligence ;  (3)  affirmative  showing  that  the 
al;>sent  witnesses  can  and  will  be  produced  at  a  future  term.^    If  a 

1.  Horshaw  v.  Cook,  16  Ga.  526.  at  the  first  court  after  the  arrest  of  the 

The  fact  that  the  senior  counsel  who  has  offender    unless    he    was    willing.  .  .  . 

prepared  and  studied  the  case,  and  has  No    compulsory  process    can    issue  to 

the  papers,  absents  himself  from  court  to  obtain   their  testimony.     The  presump- 

attend  important  business  before  another  tion  is  that  they  would  not  attend  at 

tribunal,  is  not  a  ground  of  continuance'  another  court,  or  they  would  have  at- 

where  such  absence  was  anticipated  by  the  tended  at  the  trial  when  the  life  of  the 

party  employing  him,  for  several  weeks  defendant  was  in  jeopardy."    State  v, 

before  the  session  of  the  court.     Hagger-  Files,  3  Brev.  (S.  Car.)  304. 

Cy  tr.  Scott,  10  Tex.  535.  The  rule  is  that  three  things  mustconcur 

8.  Rossett  V.  Gardner,  3  W.  Va.  531.  to  support  such  a  continuance:  (x)  That 

S.  Sharman   v.   Morton,   31    Ga.   34;  the  witness  is  really  material  (including, 

Stockley  v.  Goodwin,  78  111.  137.  of  course,  admissibility  of  his  expected 

Thattheattorney  of  aparty  tothesuitis  evidence),  and  appears  to  the  court  to 

engaged  in  arguing  an  important  case  in  be  so;  (3)  that  tlie  defendant  has  been 

another  court,  the  conflict  in  the  hear-  guilty  of  no  neglect;  (3)  that  the  witness 

ings  being  caused  by  an  adjournment  of  can  be  had    at   the  time  to  which  the 

the  regular  term,  is  good  ground  for  con-  trial  is  deferred.   King  v,  D'Eon,  i  W. 

tlnuance.     Hill  v,  Clark,  51  Ga.  I33.  Bl.  510;  Mull's  Case,;  8  Gratt.  (Va.)  695; 

When  counsel   are    actually  engaged  3  Wharton   Crim.  lAiw.  8  3023  et  seq.;  i* 

in  trying  a  case  in  another  court,  they  Bish.  Crim.  Pr.  §  951;    Whar.  Crim.  PI. 

are  entitled  to  have  a  case  which  has  &  Pr.  589. 

been  called  in  their  absence   kept  open        The  judge  a  quo  concluded  that  none 

until  the  other  is  at  an  end.     Gerlach  v.  of  these  requisites  sufficiently  appeared 

Engelhoffer,  7  Phil.  (Pa.)  341;  Williams  in  the  affidavits  and  facts  of  this  case, 

V.  Baker,  67  111.  238.  and  expressed  his  conviction  that    the 

4.  State  V.  Lewis,  74  Mo.  233.  application  was    made  for  delay.     We 
It  is  not  error  to  refuse  a  postpone-  fail  to  discover  any  such  manif^t  error 

ment  asked  for  on  the  ground  that  new  or  injustice  as  would  alone  authorize  us 

counsel  who  have  recently  been  employed  to  interfere  with  the  discretion  of  a  trial 

in  consequence  of  the  death  of  the  origi-  judge    in    a   question    of    continuance, 

nal  counsel  have  not  as  yet  been  able  State   v.    Chevallier,   36  La.  Ann.   86; 

to    obtain    papers    which  were    placed  State  v,   Johnson,   36    La.    Ann.    853; 

in    his    keeping,    and    are    important  State  v.  Clark,  37  La.   Ann.   129;   Sher- 

for  use  on  the  trial,  where  such  papers  win   v.    People,   69  III.   55;     Payne   v. 

are    not    competent    as    evidence,    but  Natl.  Bank,  16  Kan.  147. 
can  only  be    used    as  memoranda   for        Xatsrialitj. — A  continuance  will  not 

information    of    counsel.      Williams  v.  be  granted  on  account  of  the  absence  of 

Baltimore  P.  R.,  9  W.  Va.  33.  a  witness  if    the  facts    expected  to  be 

5.  State  V,  Duffy,  La.  Ann.  1887;  i  proved  by  him  would  not  be  evidence 
South.  Rep.  184.  in    the  case.      Warburton  v,   Aken,    i 

The    authorities,   ^sitively  and  with  McLean  (U.  S.)  75  ;    Ward  v.  Moory,  i 

great   reason,    discountenance   continu-  W<ash.  T.  538. 

ances  on  the  ground  of  the  absence  of  To  sustain  an  application  for  continu- 

witnesses  who  are  not  within  the  process  ance  on  the  ground  of  the  absence  of  a 

of  the  court.     As  said  in  one  case,  "  If  witness,  it  must  be  shown  that  due  dili- 

trials  for  capital  offences  could  be  pos-  gence  has  been  used  to  procure  his  at- 

poned  on  i&davits  of  this  sort,  very  few  tendance;  that  he  is  materiad;  that  the 

cases  would  ever  be  tried  at  all,  and  none  same  fact  cannot  be  proved  by  any  other 
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person  relies  upon  the  promise  of  a  witness  to  be  present  at  a 
trial,  he  cannot  obtain  a  continuance  if  the  witness  does  not 
attend.^  But  if  he  appears  at  the  trial  and  then  suddenly  disap- 
pears a  continuance  will  be  granted.* 

A  statement  that  an  absent  witness,  being  an  accountant,  has 
not  had  time  to  make  certain  necessary  examinations  of  account- 
books,  does  not  show  a  valid  excuse  for  failure  to  procure  his 
attendance.* 

A  continuance  will  not  be  granted,  generally,  for  an  ab^nt  wit- 
ness unless  a  subpoena  has  been  issued  *  for  him  and  served.* 

A  party  is  not  entitled  to  a  continuance  on  account  of  the  absence 
of  seafaring  witnesses,  unless  he  has  attempted  to  secure  their 
depositions.* 

The  death  of  a  material  witness,  occurring  unexpectedly,  and  so 
short  a  time  before  the  trial  as  to  prevent  the  procuring  the  at- 
tendance of  another  witness  who  could  testify  to  the  facts  ex- 
pected to  be  proved  by  the  deceased,  is  sufficient  ground  for  a 
continuance.^     A  continuance  will   not  be  granted  in  a  criminal 

witness  in  attendance;  and  that  the  party  must  state  facts  showing  whether  or  not 
making  the  application  cannot  safely  go  there  is  reasonable  ground  for  believing 
to  trial  in  the  absence  of  such  witness,  that  the  future  attendance  of  the  wit- 
Tom  pkins  V,  Burgess,  3  W.  Va.  187;  nesses  can  be  procured.  A  statement 
People  V,  Lee,  Cal.  Sup.  Ct.  1886.    «  by   the  defendant  in  his  affidavit  that 

The  statement  0^    a  witness    that  a  he  is   ''confident*'  that  he  can  procure 

third   party  had    admitted   to  him  the  such  attendance  is  not  sufficient.     State 

commission  of  the  offence  for  which  the  v.  O'Neil,   9  West  Coast   Rep.  (Oreg. 

accused  was  on  trial,  is  inadmissible  be-  Sup.  Ct.  1886)  131. 

cause  hearsay,  and  hence  a  continuance  Where   the  evidence  is    material,  and 

should  not  be  granted  for  its  production,  diligence  has  been  used   to  secure  wit- 

Aikln  V,  State,  10  Tex.  App.  610.  ness's      attendance,      the     continuance 

Where  a  homicide  has  occurred  in  an  should  be  granted  if  there  is   reasonable 

affray,  and  a  participant  is  indicted  for  ground  to  believe  that  the  presence  of 

murder  and  brought  to  trial  thereon,  all  the  witness  will  be  had  by  a  conttnoance, 

the  spectators  of  the  affray  are  material  though    he    may    be    a    non-resident 

witnesses,  and  where  the  defendant  has  White  v.  Com.,  4  Ky.  L.  J.  1883,  256. 

subpoenaed  them  at  the  earliest  oppor-  1.  Day  v.   GeLston,  23  111.   102:  State 

tunity,and  used  due  diligence  to  obtain  v.    Cross,    12   Iowa,  66;   Mackubin   v, 

their  attendance,  he  is  entitled  to  aeon-  Clarkson,    5   Minn.   247.      FreeUnd   cr. 

tinuance  on  account  of  their  absence.  Howell,  Anth.  (N.  Y.)  198. 

Sutton    V.    People,   N.   £.   Rep.   (1887)  A  continuance  will  not   be    granted 

376.  becaase  a  witness  has  said  that  he  would 

The  fact  that  a  witness  was  absent  be  present  at  the  trial  and   that  be  had 

who  could  prove  the  signature  to  a  deed  l^een  subpoenaed  by  the  opposite  party, 

but  not  the  delivery,  and  who  has  not  The  party  desiring  the  testimony  of  the 

been  summoned,  is  no  ground  for  a  con-  witness  should  secure  his  presence  at  the 

tinuance.     Chambers  v.  Handley,  J.  J.  trial.      Moore  v.   Goelitz,   27    IlL    18; 

Marsh.  (Ky.)  98.  Campbell  z\  Blanke,  13  Kan.  62. 

A    continuance    sought    for    on    the  2.  Searles  v.  Munson,  17  111.  558. 

ground  of  the  absence  of  witnesses  is  8.  Brown  v,  Shearon,  17  Ind.  239. 

properly  refused,  when  the  motion  for  4.  Bone  v.  Hillen,  i  Treadw.  (S.  Car.) 

the  continuance  disclosed  that  the  evi-  198. 

dence  would  not  have  availed  the  party  6.  Golding    v.    Castro,   20    La.  Ann. 

making  the  application.  Ware  v,  Kelley,  458. 

22  Ark.  441;    Earp    v.   Com..    9  Dana  6.  Deans  r.  Scriba,  2  Call  (Va.),  A^S\ 

(Ky.)  301.  KioR  of  Spain  v.  Oliver,  Pet.  C.  Ct.  217; 

Fnturt  AttMidanoe. — An  affidavit    for  McKay  v.  Marine    Ins.  Co.,   s  Caioes 

continuance  on  account  of  the  absence  of  (N.  Y.),  384. 

a  witness  in  another  State  or  county  7.  Long  t/.  McDonald,  39  Ga.  186. 
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case  because  of  the  absence  of  a  witness  who  will  testify  to  the 
good  character  of  the  deceased. 

(r)  Absence  or  Inability  of  Party. — ^Where  a  case  has  been  set 
ten  days  in  advance  of  trial  and  parties  notified  thereof,  the  absence 
of  the  defendant  when  the  case  is  called  is  no  ground  for  continu- 
ance.* 

That  the  defendant  is  excitable,  whether  from  her  state  of  health 
or  otherwise,  will  not  be  sufficient  to  procure  a  continuance.^ 

Neither  is  it  a  cause  for  continuance,  in  a  prosecution  for  murder, 
that  for  the  six  weeks  since  the  time  of  the  homicide  the  defendant 
has  been  in  jail,  without  friends  or  relatives  to  hunt  up  witnesses 
and  make  like  preparations,  and  that  his  attorney  has  been  busy 
in  court.* 

The  death  of  a  party  is  cause  for  continuance,^  but  not  neces- 
sarily so.^  Attendance  upon^ongress  as  a  member  will  not  be 
sufficient  for  a  continuance.^  Neither  will  the  fact  that  the  de- 
fendant is  in  jail  in  a  distant  county  grant  him  a  continuance  as  a 
matter  of  right.®  But  absence  of  a  party  in  the  military  service  of 
State*  or  the  United  States  will  be  sufficient.*®    And  where  a 

1.  McNealy  v.  State,  17  Fla.  198.  4.  Burchfield  v,  Sute,  82  Ind.  580. 

f .  Hayes  v.  State,  68  Ga.  833.  The  plaintiff's  death,  and  consequent 

Where  a  defendant,  about  a  week  before  substitution  of  his  administrator,  do  not 
the  trial  of  his  case  was  reached,  left  the  constitute  a  sufficient  ground  for  the  con- 
State  on  business  without  making  any  tinuance  of  an  action.  Masterson  v, 
inquiry  of  his  attorneys  as  to  the  probabil-  Brown,  5 1  Iowa,  443. 
ity  of  his  case  being  reached,  or  furnish-  5.  Worthy  v.  Tate,  43  Ga.  392. 
ing  them  with  the  names  of  his  witnesses.  Where  counsel  moved  a  continuance 
by  whom  his  defence  could  have  been  on  the  ground  of  sickness  of  his  client, 
established,  so  that  no  preparation  was  and  stated  in  his  place  he  could  not  safely 
made,  htld^  he  was  not  entitled  to  a  con-  go  on  to  trial  because  he  needed  his  client 
tinuance.  Partridge  v.  Wing,  75  III.  336.  to  prove  his  plea  of  relief,  and  the  oppos- 
The  question  presented  is  as  to  whether  ing  counsel  offered  to  admit  such  facts, 
the  court  erred  in  overruling  the  defend-  it  was  held  that  the  motion  for  a  continu- 
ants' motion  for  a  continuance.  The  ance  was  properly  overruled.  Kitchen  v, 
affidavit  for  continuance  was  made  by  Hutchins,  44  Ga.  630. 
one  of  the  defendants,  and  shows  in  sub-  6.  Alexander  v.  Patten,  i  Cranch  C. 
stance  that  the  defendant  was  a  material  Ct.  338. 

witness  and  was  then  absent;  that  the  Where  the  death  of  the  appellant  is 

action  was  brought  in  the  name  of  one  suggested,  and  his  administrator  is  made 

Beeaon,  the  plaintiff's  intestate;   that  a  a  party,  he  is  entitled  to  a  continuance  to 

short  time  before  the  term  at  which  the  the  next  term.     Warren  v.  Ball,  40  III. 

motion  was  made  Beeson  died;  that  after  117;  Shaoler  &  Hall  Quarry  v.  Brewster, 

the  commencement  of  the  term  the  de-  33  N.  Y.  472. 

feodaot  was  advised  by  his  counsel  that  Death  of  a  party,  for  whose  use  a  suit 
the  case  would  not  be  tried  that  term  the  is  brought  in  the  name  of  another,  is  not 
plaintiff  not  having  entered  his  appear-  a  reason  for  continuance  at  the  instance 
ance;  that  the  defendant  was  engaged  in  of  such  party's  representative;  but  if  the 
an  itinerant  business  in  the  State,  and  was  defendant  objects  to  going  to  trial  be- 
at the  time  of  the  making  of  the  affidavit,  as  cause  there  is  no  responsible  party  on  the 
the  affiant  understood,  about  one  hundred  record,  the  court  may  in  its  discretion 
miles  south  of  Des  Moines;  that  his  attor-  continue  the  cause  until  such  party  is  in- 
ney  had  tried  to  keep  him  notified,  but  troduced.  Christine  v.  Whitehall,  16 
that  the  case  had  been  called  earlier  than  Serg.  &  R.  (Pa.)  98. 
was  expected.  It  was  held  that  insufficient  7.  Naresz^.Edsall^i  Wall.Jr.  (U.S.)x89« 
canse  was  shown  for  his  absence.  Brant  8.  Long  v.  State,  38  Ga.  491. 
V,  McDowell  (Iowa,  1887),  3  N.R.  xioo.  9.  Crawford  v.  Brady,  35  Ga.  184. 

S.  Harvey  v.  State,  67  Qa.  639;  AUis  10.  Lucas  t/.  Cassady,  is  Iowa,  567. 

tf.Meadow,etc.(Wis.  i887),39  N.Rep.  543.  In  an  action  against  a  firm,  one  mem- 
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party  and  his  witnesses  are  absent  they  must  be  accounted  for 
before  a  continuance  can  be  granted.^ 

(flf )  Popular  Excitement. — The  law  allowing  continuances  to  be 
had  on  this  ground  is  intended  to  apply  only  to  those  great  crimes 
which  agitate  the  public  mind  to  a  higher  degree.*  Public  excite- 
ment  alone  is  not  sufficient.^ 

But  where  there  is  just  and  reasonable  cause  to  apprehend  that, 
owing  to  the  excited  state  of  the  public  mind,  a  jury  may  not  be  as 
free  to  render,  just  ice  to  the  prisoner  as  to  the  State,  a  continuance 
to  a  future  term  should  be  granted  for  the  purpose  of  affording  an 
opportunity  for  the  excitement  to  cool  down.*  A  second  con- 
tinuance will,  however,  not  be  granted  on  this  ground.*  And  where 
this  ground  is  alleged  the  proofs  to  sustain  the  application  must 
exhibit  specific  facts  ;  a  general  statement  by  a  witness  that  excite- 
ment or  prejudice  exists  is  insufficient.  A  continuance  may  be 
granted  on  the  ground  of  the  publication  of  a  libel  tending  to 
influence  the  minds  of  the  jurors.^ 

ber  of  which  was  in  Uie  military  senrice  term,  and  that  there  was  considerable 
of  the  United  States,  his  copartner  ap-  excitement  in  the  public  mind,  it  was 
appeared  and  admitted  a  portion  of  the  held  that  there  was  good  ground  for  a 
plainti£f*s  claim,  and  judgment  was  ren-  continuance.  Bishop  v.  State,  9  Ga.  121. 
dered  therefor.  Held^  on  appeal,  that  But  on  the  trial  of  a  slave  for  the 
under  the  statutes  of  Iowa  the  defendant  murder  of  a  white  man,  a  continuance, 
in  the  military  service  of  the  United  applied  for  on  account  of  excitement  and 
States  was  entitled  to  a  continuance  of  the  prejudice  in  the  public  mind,  was  refused, 
action  against  him  during  such  service,  neither  the  statements  of  counsel  oor 
and  that  a  continuance  as  to  one  of  the  the  affidavits  which  were  furnished  show- 
firm  operated  as  a  continuance  against  tng  that  material  testimony  could  be 
both,  and  that  said  judgment  should  be  procured  or  that  a  different  case  could  in 
reversed.  Butler  v,  McColl,  15  Iowa,  any  wise  be  made  out  by  a  continuance. 
431.  Jim  V,  State,  15  Ga.  535. 

The  defendant  for  a  continuance  stated  5.  Bishop  v.  State,  9  Ga.  lai. 

that  he  had  been  unable  to  prepare  for  In  Wright  v.  State,  18  Ga.  383,  the  court 

trial    in   consequence    of  severe  bodily  said  that  popular  excitement  had  never 

affliction,  under  which   he   had  labored  been  made  the  ground  for  a  continuance 

ever  since,  and  long  before  the  process  in  that  State  except  at  the  first  term,  and 

had  been  served;  that  he  believed  he  had  that  too  when  the  crime  bad  been  but 

a  meritorious  defence,  and  could  be  ready  recently  perpetrated.     When,  therefore, 

for  trial  at  the  next  term,  and  that  the  affi-  on  a  trial  for  murder  it  appeared  that 

davit  was  not  made  for  delay.    Held^  that  the  killing  took  place  in  February,  that 

the  affidavit  was  insufficient.     Pine  v,  the  indictment  was  found  next  June,  and 

Pro,  6  Blackf.  (Ind.)  426.  that  the  trial  at  which  the  continuance 

1.  Cietes  v,  Lanier,  i  Taylor  (Vt.)  16;  was  asked  was  had  the  January  following, 

Post  V,  Wright,  i  Caines  (N.  Y.),  11 1;  and  the  continuance  was  claimed  not  so 

People  V.  Rales,  i  Litt.  (Ky.)  26.  much    on    account    6f   the    excitement 

8.  Poole  V,  State,  18  Ga.  567.  resulting  from  the  offence  as  because  of 

8.  Thomas  v.  State,  37  Ga.  287;  Revel  the  newspaper  agitation  of  the  subject, 

V.  State,  26  Ga.  275;  Thompson  v.  State,  occasion^  by  the  prisoner's  subsequent 

24  Ga.  297.  escape  and  recapture,   the   court   keldy 

4.  Comm.  v.  Durham, Thach.  Cr.  Cases  that  there  was  a  sufficient  cooling  time 

(Mass.),   516;    John    v.  State,  i    Head  between  February  and  January— eleven 

(Tenn.),  49.  months;  and  as  all  that  transpired  within 

When  a  trial  for  murder  was  brought  that  interval  was  the  legitimate  fruits  of 

on  at  the  first  term  of  the  court  after  the  defendant's  own  wrongdoings,  there 

the  indictment  was  found,  and  the  next  was  no  proper  excuse  for  postponing  the 

month  after  the  crime  was  committed,  trial. 

and  it  appeared  that  the  accused  was  in  6.  4  T.  R.  285 ;  z  Burr  5x0;   3  Brod. 

jail  during  the  whole  of  the  intervening  &  Bing.  272. 
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{e)  Surprise. — Surprise  resulting  from  unexpected  testimony  will, 
notwithstanding  the  trial  is  in  progress,  be  a  cause  of  continuance.^ 
Likewise  unauthorized  departure  of  a  material  witness  in  the  course 
of  a  trial  will  be  sufHcient  cause**  Where  a  party  or  his  counsel 
was  surprised  as  to  the  time  or  olace  of  holding  the  court  a  con- 
tinuance ought  to  be  granted.^  The  rejection  of  testimony  as 
incompetent  is  not  sufficient.'*  But  a  continuance  will  not  be 
granted  to  enable  one  to  procure  testimony  to  impeach  an  adverse 
witness.^  When  evidence  legally  admissible  is  introduced  to 
establish  facts  not  disclosed  by  the  pleadings,  it  should,  however, 
be  granted.*  A  motion  for  continuance  on  the  ground  of  surprise 
must  be  supported  by  affidavit  or  other  evidence  of  the  fact.''  The 
recent  filing  of  a  pleading  unless  affecting  the  party  will  be  suffi- 
cient.^ 

(/)  Public  Holiday. — Where  a  statute  makes  a  day  a  public 
holiday,  a  cause  in  progress  may  be  continued  over  such  day.* 

{g)  Nearness  to  Time  of  Crime. — A  motion  made  for  a  contin- 
uance, made  at  the  first  trial  of  a  prosecution  for  a  capital  offence 
charged  to  have  been  committed  nine  days  before,  ought  to  be 
granted.*® 

1.  Childs  V.  State,  lo  Tex.  App.  183;  niary  32,  the  birthday  of  Washington,  a 

Branch  v.  Da  Bose,  55  Ga.  21.  pnblic  holiday,  and  prescribed  that  no 

8.  Eldridge  v.  State,  12  Tex.  App.  208.  public  business,  except  in  case  of  neces- 

But  a  continuance  will  not  be  granted  sity,  should  be  transacted  on  that  day. 

because  counsel  is  surprised  at  the  testi-  The  defendant  was  indicted  for  murder! 

mony  of  his  adversary,  and  because  other  and  his  trial  was  continued  through  the 

testimony,  by  interrogatories  sued  out  22d  of  February,  a  verdict  being  rendered 

by  the  opposing  party,  has  not  arrived,  on  the  23d.     Held,  that  the  trial  judge 

though  the  counsel  states  that  he  expects  was  necessarily  the  judge  of  the  necessity 

to  show  by  the  other  witnesses  of  the  for  continuing  the  trial,  and  that  such  a 

opposing  party  contradictory  evidence  to  continuance  did  not  constitute  a  mistrial. 

that  proven  by  the  witness  who  surprised  State  v.  Sorenson,  15  Chic.  L.  j.  370. 

him.  '  Branch  v,  Du  Bose,  55  Ga.  21.  10.  The  motion  which  was  made  for  a 

8.  Ross  V.  Anstill,  2  Cal.  183.  continuance  went  into  details  to  show 

4.  McCutchin  v,  Bankston,  2  Ga.  244.  the  verity  of  the  grounds,  and  was  sup- 

6.  McCurdy  v,  Terry,  33  Ga.  49.  ported  by  the  oath  of  the  accused,  which 

6.  Davis  V.  Millaudon,  14  La.  Ann.  808.  was  fortified  by  that  of  counsel.  It  appears 

7.  People  V,  Symonds,  22  Cal.  348.  from  the  showing  made  that  it  was  not 

8.  A  party  not  affected  by  an  answer  until  the  8th  day  of  October,  the  day  pre- 
filed  on  the  day  of  trial.  Johnson  v,  ceding  that  fixed  for  the  trial,  that  the 
Rankin,  3  Bibb  (Ky.).  86.  Or  an  amend-  accused  could  make  definite  arrange- 
ment.     Cummings  v.  Rice,  9  Tex.  527.  ments  with  counsel  for  his  defence,  and 

Where,  after  a  referee  has  made  bis  that  the  latter  could   not,  in  the  short 

report,  additional   testimony  is  offered  delay  ensuing  between  the  occurrence  of 

by    one  party  and    admitted,   and   the  the  act  and  day  assigned  for  trial  prepare 

other  objects  to  its  admission  and  asks  the  defence  in  such  a  manner  as  the  grav- 

for  a  continuance  to  enable  him  to  pro-  ity  of  the  case  demanded,  involving  the 

duce  testimony  to  meet  it,  a  continuance  life  of  a  citizen ;  that  the  counsel  could  not 

will  not  be  granted  unless    the    party  procure  necessary  books  in  time,  although 

moving  for  it   makes    an    affidavit    of  due  diligence  had  been  used;  and  could 

surprise,  or  shows  that  he  could   prob-  not  safely  proceed  to  trial  in  an  unpre- 

ably  controvert  it  with  additional  evi-  pared  condition,  as  the  case,  it  was  al- 

dence.     McKinney  v.  Jones,  55  Wis.  39;  leged,  involves  many  nice  and  intricate 

Sapp  V,  Aikin  (Iowa,  1885),  28  N.  Rep.  questions  of  law,  requiring  long,  patient, 

24;Cheney  V.  Drywood,  etc.  (Minn.1883),  and  careful  study  and  consideration  of 

26  N.  Rep.  236.  authorities. 

9.  A  statttte  of  the  StatCi  made  Feb-  From  the  foregoing  recitals  it  appeait 
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(A)  Newly-discovered  Evidence. — Newly-discovered  evidence 
may  be  ground  for  a  continuance  of  a  case,  even  after  trial  has 
commenced.* 

Also  when  it  was  discovered  so  recently  before  the  trial  that  a 
deposition  could  not  be  taken.^ 

The  discovery  of  a  material  witness  in  another  State  is  a  good 
cause  for  continuance.^  It  will,  however,  not  be  granted  unless 
diligence  is  exercised.* 

(«)  To  Enable  Party  to  Procure  Evidence. — A  continuance  will  be 
granted  for  the  absence  of  evidence  only  when  proper  legal  means 
to  obtain  it  have  been  used,  or  it  is  shown  to  the  satisfaction  of 
the  court  that  such  means  would  have  been  ineffectual ;  inadvert- 
ently omitting  to  produce  evidence  in  possession  of  the  party  him- 
self is  insufficient.^  The  evidence  must  be  material,^  and  a  cause 
may  be  continued  after  hearing  for  further  proof.''  The  party 
applying  must  have  used  due  diligence.^     Sufficient  time  after  the 

that  the  accused  was  convicted  on  the  20;  People  v,  Vermilyea,  7  Cow.  (N.  Y.) 

9th  day  following  the  commission  of  the  369. 

crime  for  which   he  was  indicted,   and  4.  Potter  v.  Coward,  z  Meigs  (Tenn.), 

that  the  application  was  made  for  a  con-  2a. 

tinuance  on  the  first  calling  of  the  case  That  the  materiality  of  the  evidence 

for  trial.  for  which  a  continuance  is  asked  was 

In  State  v. , Ferris,  16  La.  Ann.  425,  not  ascertained  by  the  affiant  '*  until  the 

the  court  said,  in  reference  to  accusals  in  present  term  of  the  court,"  does  not  dis- 

criminal  cases:   "The  law  securing  to  pense  with  showing  of  diligence  to  pro- 

them  the  assistance  of  counsel  did  not  cure  it.     Wheeler  v.  Styles,  28  Tex.  240. 

intend  to  extend  a  barren  right,  for  of  An  affidavit  for  continuance  of  a  chan- 

what  avail  would  be  the  privilege    of  eery  suit  on  the  ground  of  newly  discov- 

counsel  ...  if  on  the  spur  of  the  mo-  ered  evidence  must  disclose  the  nature 

ment,  without  an  opportunity  of  studying  of  the  evidence,  and  show  that  it  could 

the  case,  the  former  should  be  compelled  not  have  been  discovered  sooner  by  the 

to  enter  into  the  investigation  of   the  use  of  due  diligence.     Rossett  v,  Greer, 

case  r  3  W.  Va.  i. 

In  a  more  recent  prosecution,   State  The  fact  that  a  case  has  been  four  years 

V.  Simpson,  38  La.  Ann.,  this  court  held  in  court  is  no  reason  for  a  refunl  of 

that  the  right  to  be  heard  by  counsel,  further    continuance,    provided    proper 

guaranteed   by  the  constitution   to  the  grounds  are  shown  for  it,  as  when  it  is 

accused,  is  not  an  empty  formality,  but  asked  for  to  obtain    newly  discovered 

an  inestimable  privilege,  and  that  counsel  evidence,  and  when  the  party  applying 

should   be  allowed   reasonable  time   to  is  not  chargeable  with  delay.     Hooper 

prepare  the  defence.      State  v.  Brooks  v.  Memphis,  19  Ga.  85. 

(Supreme  Ct.  La.  1887),  i  S.  Rep.  421.  0.  Kuhland  v,  Sedgwick,  17  Cal.  123; 

It  is  left  to  the  sound  discretion  of  the  State  v,  Norman,  16  Ind.  192. 
judge  to  determine  what  time  should  be  A  continuance  was  properly  refused 
allowed  counsel,  appointed  by  him  to  where  the  party  desiring  the  testimony  of 
defend  the  accused,  for  the  purpose  of  a  witness  absent  in  a  distant  parish,  in- 
preparing  the  defence,  and  also  grant  or  stead  of  taking  out  a  commission  to  ex- 
refuse  an  application  for  a  continuance  amine  him,  dispatched  a  special  mesten- 
on  that  score,  maHe  on  the  day  of  trial,  ger  to  bring  the  witness;  by<ioingsa  be 
State  V,  Wilson,  33  La.  Ann.  261.  took  upon  himself  the  risk  of  the  witness 

1.  Holmes  v.  Dobbins,  19  Ga.  630.  being  in  court.    Jeter  v.  Heard,  X2  La. 

2.  Alcorn  v,  Rafferty,  4  J.  J.  Marsh.  Ann.  3. 

(Ky.)  220.  6.  Bird  v,   McElvaine,    zo    Ind.    40; 

A  case  against  an  administrator  was  Mann  v.  Waters,  30  Ga.  S2o;  BoUston 

continued  because  he  had  discovered  only  Bank    v.   Marine   Bank,    16    Wis.   125; 

it   few  days    before    material    evidence  Trammel  v.  Pilgrim,  20  Tex.  158. 

among   the    intestate's    papers.     Hom-  7.  Washburn  v.  Holmes,  Wright  (Ohio), 

quiber  v,  Gerard,  2  Wash.  C.  C.  164.  67. 

3.  Campbell  v.  Sproat,  i  Yeates  (Pa.),  t.  When  a  cause  is  called  for  xnaX^  a 
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filing  of  the  pleadings  should  always  be  allowed  to  the  testimony 
of  witnesses  that  are  material.^ 

(y)  To  Await  Depositions. — ^A  deposition  expected,  material  to 
the  merits,  and  to  obtain  which  proper  diligence  has  been  used,  is 
a  good  ground  for  a  continuance.^  But  it  must  be  shown  that  the 
testimony  is  material^  And  it  must  also  appear  that  the  deposi- 
tion was  taken  at  the  time  designated  in  the  notice.^  Depositions 
taken  without  notice  to  the  opposite  party,*  or  where  the  party 
taking  it  has  been  deprived  of  his  testimony  by  a  mere  trick,  will 
be  a  ground  for  a  continuance.^  And  even  a  second  continuance 
may  be  granted  to  await  the  coming  of  a  deposition.^ 

(k)  Loss  or  Absence  of  Papers. — If,  because  of  the  destruction  of 
papers,  the  defendant  has  been  unable  to  ascertain  the  nature  of 
the  suit,  he  is  entitled  to  a  continuance.®  But  not  if  th^y  have 
been  taken  away  by  the  attorney  applying  for  it.*  Neither  will  a 
case  be  continued  because  no  declaration  is  filed  in  the  case  that 
is  at  issue.*® 

(/)  Agreements  of  Counsel. — Agreements  made  by  counsel  will 
be  sufficient  to  grant  a  continuance,**  but  they  must  be  in  writ- 

coDtintuince  should  be  granted  to  either  6.  Kenton  v,  Spencer,  6  Ind.  321. 

party  for  the  purpose  of  procuring  the  7.  Where  a  party  has  used  extraordi- 

necessary  evidence,  which  he  proves  that  nary  diligence  to  procure  the  execution 

he  has  used  due  diligence  to  obtain,  but  and  return  of  a  commission  issued  to 

which  he  has  been  prevented  from  ob-  take  depositions  in  a  foreign  country,  a 

taintng  by  lack  of  time  or  unforeseen  cir-  second  continuance  of  the  cause  will  be 

cumstances.     Montgomery  v,  Ins.  Co.,  allowed.     Blagg  v.  Phoenix  Ins.  Co.,  3 

18  La.  Ann.  237.  Wash.  5;  Waskun  v.  Diamond,  Hempst. 

Where  a  motion  was  made  for  a  con*  701. 

tin uance  to  allow  the  defendant  to  ascer-  t.  Suggett  v.  Bank  of  Ky.,  8  Dana 

tain  the  existence  of  a  fact,  in  order  that  (Ky.).  3oi. 

it  might  be  proved,  if  found  to  exist,  9.  Wright  v.  Clark,  2  Greene  (Iowa), 86. 

it  was  held  diat  such  motion  could  not  Where,  on  the  ground  of  loss  of  papers, 

be  granted,  and  that  motions  for  con-  among  which  was  the  deposition  of  a 

tinnances  could  never  be  granted  except  witness  for  the  defendant,  which   had 

for  very  strong   reasons.     Mayrant  v.  been  deposited  in  the  clerk's  office,  and 

Gttrignard,  3  Strobh.  Eq.  (S.  Car.)  112;  by  the  clerk  charged  to  the  defendant's 

Spengler  v.,  Davy,  15  Gratt.  (Va.)  381.  attorney,  who  disavowed  all  knowledge 

1.  111.  Mu.  Fire  Co.  v,  Marseilles  Man.  of  them,  the  defendant  applied  for  a  con- 
Co.,  6  IlL  236.  ti nuance,  it  was  held  that  the  party  ap- 

8.  Marsh  v.  Hubbert,  4  McLean  (U.  plying  for  a  continuance  ought  to  satisfy 
S.)t  364.                                                         "the  court  that  the  necessity  for  it  had 

S.  Morgan  v.  Voss,  i  Cranch  C.  Ct.  not  been  occasioned  by  his  fault.    Baker 

109;  Hawiey  v.  Sterling,  2  Cal.  470.  v.  Johnson,  16  Tex.  133. 

4  Kisskaden  v.  Grant,  i  Kan.  328.    A  10.  Close  v,  Douglass,  Wright  (Ohio), 

notice  was.served  to  take  depositions  on  738;  Harvey  v.  Snow,  x  Yeates  (Pa.), 

Dec.  9,  and  thereafter  taking  was  to  be  156. 

continued  from  day  to  day,  if  necessary,  11.  Hort  v.  Jones,  2  Bay  (Coon.),  440. 
until  completed.  The  officer's  return  A  stipulation  made  on  Oct.  18  to  con- 
stated that  the  plaintiff  appeared  by  at-  ttnue  a  cause,  and  that  any  motion  which 
tomey,  and  the  adjournment  from  day  could  be  made  in  the  October  term  might 
to  day,  the  plaintiff  making  appearance  be  made  at  the  next  term,  was  held  to 
as  aforesaid  until  Dec.  16.  It  was  held  allow  of  such  motion  only  as  could  have 
that  the  return  was  insufficient,  as  show-  been  made  on  or  after  Oct.  18,  and  not 
ing  a  ground  for  continuance.  to  cover  those  the  right  to  make  which 

i.  Stratis  V.  Marine  Ins.  Co.,  i  Cranch  had  been  already  lost  at  the  time  of  the 

C.  Ct.343;  BarreU  V.  Simoaton,3Cxmach  stipulation.    Reynolds  v.  Lawrence,  15 

C.  Ct  681.  Cal.  359. 
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ing ;  ^  and  an  agreement  that  the  cause  will  not  be  hurried  or 
pressed  is  insufficient. 

(w)  To  Await  Determination  of  Other  Proceedings. — ^A  suit  will 
not  be  continued  because  a  suit  for  the  same  matter  is  pending  in 
equity,  where  a  plea  of  such  suit  would  not  avail  in  abatement^ 

Where  cross-actions  are  pending,  either  of  them  may  be  con- 
tinued  on  the  defendant's  motion  until  he  shall  obtain  judgment  in 
his  action.'^  And  where  the  same  land  is  attached  by  several  cred- 
itors, the  subsequent  attaching  creditors  may  continue  their  actions 
until  the  actions  on  which  the  prior  attachments  are  made  are  con- 
tinued.^ An  administrator  may  have  a  case  against  his  estate 
continued  until  he  ascertains  whether  the  estate  is  solvent.* 

(«)  Alterations  or  Amendment  of  Pleadings. — After  a  substantial 
amendment  to  a  petition,  the  defendant  is  entitled  to  a  contin- 
uance.^ But  such  an  amendment  must  be  a  material  one.®  A 
matter  of  form  will  not  be  sufficient,*  and  it  must  be  made  near 

1.  Peralty  v,  Marcia,  3  Cal.  185;  Gris-  Croell  v,  Mafks,  2  IlL  525;  TuasteU  v. 
wold  V.  Lawrence,  i  Johns.  (N.  Y.)  507.      Hamilton,    8  Mo.  500;  111.  Mutual  Ins. 

2.  Hon  V.  Jones,  2  Day  (Conn.),  440.       Co.  v.  Marseilles  Man.  Co.,  6  111.  236. 
Where  the  plaintiff's  suits  were  pend-        When  the  nature  of  an  action  is  changed 

Ing  between  different  plaintiffs  and  the  by  an  amendment  it  is  considered  as  a 
same  defendant,  and  the  same  counsel  new  cause,  and  may  be  continued,  al- 
appeared  in  all  the  suits,  and  agreed  that  ,  though  at  the  fifth  term  after  its  com- 
the  defence  pleaded  and  answer  filed  mencement.  Schneitzel  v,  Purccll,  i 
in  one  suit,  which  was  not  the  first  on  Cranch  C.  Ct.  246;  Lambart  v.  Smith, 
the  docket,  should  be  considered  as  i  Cranch  C.  Ct.  347. 
pleaded  and  filed  in  all,  and  that  the  suit  8.  Russel  v.  Martin,  3  111.  492;  Rob- 
should  be  first  tried,  and  that  the  judg-  erts  v.  Ward,  8  Black.  (Ind.)  333; 
ment  rendered  therein  should  be  ren-  Hawks  v,  Lavels,  8  III.  227;  McKinney 
dered  in  the  other  cases,  and  afterwards  v.  Harter,  7  Blackf.  (Ind.)  385;  Earnest^, 
the  plaintiff,  against  the  defendant's  will,  Morgan,  37  111.  260;  Epperly  v.  Little,  6 
who  had  three  days' notice  of  the  motion,  Ind.  344;  Watts  v.  McKemay,  t  A.  K. 
moved  the  court  to  take  up  one  of  the  Marsh.  (Ky.)  561;  Cabanis  v.  Lyon,  3  J. 
other  cases  first,  which  motion  was  al-  J.  Marsh.  (Ky.)  332;  Coff  v.  Couts,  4 
lowed  by  the  court,  whereupon  the  de-  Litt.  (Ky.)  235;  McMahan  v.  Murphy,  X 
fendant  moved  for  a  continuance  for  time  Bailey  (S.  Car.),  535. 
to  plead  and  make  defence,  to  which  0.  Scott  v.Cromwell,  i  111.  7;  Richatd 
plaintiff  replied  that  the  pleadings  already  v,  Nixon,  20  Pa.  St.  19. 
prepared  in  the  other  cases  could  be  used  An  amendment  by  setting  out  the  bond 
in  this.  Held,  that  a  continuance  was  on  which  suit  is  brought  entitles  the  de- 
properly  refused.  Hancock  v,  Winans,  fendant  to  a  continuance.  Rountree  v. 
20  Tex.  320.  Stuart,  i  111.  43.  Otherwise  of  an 
8.  Davis  V.  Hunt,  2  Bailey  (S.  Car.),  amendment  of  a  declaration  by  changing 
412.  the   word  "twenty"    to   "twenty-five, 

4.  Adams  v.  Manning,  17  Mass.  178;  and  inserting  the  words  "promise  to 
Winslow  V,  Hathaway,  I  Pick.  (Mass.)  pay/'  if  a  copy  of  the  note  is  filed  with 
211;  Goodenow  v.  Buttrick,  7  Mass.  140.  the  application.     Crane  v.  Graves,  i  IlL 

5.  Barnard    v,   Fisher,    7    Mass.    71;  37. 

Hoyt  V,  Gelston,  8  Johns.  (N.  Y.)  178.  Inserting  in  a  declaration  on  a  note  at 

6.  Blossom  V,  Goodwin,  i  Mass.  502;  the  trial  of  the  suit  the  words  "without 
Hunt  V.  Whitney,  4  Mass.  624.  defalcation,  for  value  received,  payable 

If,   while  a  trustee   process  is  pend-  and  negotiable  at,  etc.,"    is  a  material 

ing,  the  principal  debtor  sues  the  trustee  amendment,    entitling    the  party    to   a 

to  recover  the  property  or  debt  attached,  continuance.    Ohio  R.  Co.  v.  Palm,  18 

the  trustee  may  have  the  action  con-  III.  22. 

tinued.    Winthrop  v,  Carlton,   8  Mass.  An  amendment  by  correcUng  a  rais- 

456.  spelling  of  the  plaintiff's  name  does  not 

7.  Wyatt    V.    Harden,    Hempst.    17;  entitle  the  party  to  a  continuance.    Beck 
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the  time  of  trial.^  And  the  amendment  or  alteration  must  be 
such  as  will  cause  surprise  to  the  opposite  party,  not  enabling  him 
to  prepare  for  trial.* 

{p)  Mistake, — When  it  appears  in  the  progress  of  a  trial  that 
a  cause,  if  required  to  proceed,  will  suffer  from  the  honest  mistake 
of  the  party  or  his  counsel,  a  continuance  should  be  granted.*  But 
the  mistaken  advice  of  counsel  not  to  prepare  for  trial  is  insuffi- 
cient.* 

(/)  Inability  of  Witness  to  Understand  the  Nature  of  an  Oath. — 
A  continuance  .will  sometimes  be  granted  where  a  witness  whose 
evidence  is  material  has  no  sense  of  the  obligation  of  the  nature  of 
an  oath.^ 

V.  Williams,  5  Blaclcf.  (Ind.)  374;  Nim-  8,  Earnest  t/.  Napier,  15  Ga.  306;  Ber- 

mo  V,  Wortbington,  i  Ind.  376.  gin  v.  Riggs,  40  III.  61;  Kelsey  v.  Berry, 

Or  by  striking  out  the  names  of  a  part  40  III.  69. 

of  the  defendants.     Taylor  v,  Jones,  i  4.  Mnsgrave  v.  Perkins,  9  Cal.  211. 

IndL  17.                        ,  The  fact  that  the  counsel  of  the  party 

An  amendment  of  a  mere  repetition  of  advis/ed  him  that  a  case  would  not  stand 

a  word  is  no  ground.     Chalmers  v.  Lane,  for  trial  at  special  term  is  no  ground  for 

5  Mo.  389.  a  continuance.     It  is  a  mistake  of  law  in 

Also  allowing  the  plaintiflf  to  sign  it  is  which  there  is  no  merit.    Hall  v.  Mount, 

insufficient.     Harvey  v,  Renfro,   7  Mo.  3  Coldw.  (Tenn.)  73. 

187.  0.  Leache*s    Cases,    435;    3  Wharton 

1.  A  material  change  in  the  petition,  Crim.  Law  (7th  Ed.),  §  3034. 

made  less  than  ten  days  before  the  be-  Inmffldsnt  CaoMt. — A  cause  will  not 

ginning  of  the  term,  entitles  the  party  to  be  continued  for  the  following  reasons: 

a    continuance.     Lick  ^.  Architectural,  Because  a  report  of  the  recent  trial  of 

etc.,  24  111.  551.     Likewise  a  replication  another  cause,  depending  on  the  same 

after  rule  day.     Veach  v.   Haebaugh,   i  facts  and  principles,  has  been  published  in 

Cranch  C.  Ct.  403.                 *  a    newspaper.     Hurst    v,    Wickerly,    i 

When  a  declaration  is  amended  after  Wash.  C.  C.  276. 

plea  pleaded,  the  defendant  is  entitled  to  On  the  ground  that  after  the  trial  has 

a  continuance.     Holmes   v,  Lansing,    i  begun  a  juror  is  found  to  be  incompe- 

johns.  Cas.  (N.Y.)  248;  Le  Roy  v,  Dela-  tent.     Hook  v,  Stovall,  26  Ga.  704. 

ware,  etc.,  2  Wash.  223.  Because  the  defendant  has  made  ap- 

A  cause  had  been  two  terms  at  issue;  plication  for  the  benefit  of  the  bankrupt 

at  a    subsequent    term    an  amendment  law.     Givens  v.  Robbins.  5  Ala.  676. 

was  made  in  the  answer  entirely  changing  On  the  ground  that  the  plaintiff  could 

the  ground  of  defence,    and  on  appli-  not  discover  th^  place  of  the  residence  of 

cation   of    the  plainti£f    the  cause    was  his  witnesses.     Smith  v.  Potts,  i  Cpnch 

continued.     Makepeace  v.  State,  8  Ind.  C.  Ct  123. 

41.  Because  the  presiding  judge  has  in  an- 

A  replication  filed  at  a  subsequent  term  other  case  expressed  lin  opinion  on  one 

will  be  sufficient.     Bundine  v,  Blumen-  of  the  points  involved.     Simons  v,  Shef- 

thous,  8  Mo.  695.  tall,  R.  M.  Charlt.  (Ga.)  90. 

2.  Kirkpatrick    v.    Holman,   25    Ind.  To  allow  a  party  who  has  an  equitable 
293.  defence  to  enjoin  the  proceeding  at  law. 

A  plea  claimed  to  be  defective,  by  its  Dudley  v.  Love,  35  Ga.  148. 

substance  sufficiently  apprising  the  op-  Because  a  full  report  of  the  decision 

posite  party  of  what  he  must  meet,  was  of  the  supreme  court,  in  a  case  remanded 

allowed  to  be  amended.     The  opposing  for  new  trial,  has  not  been  received  in 

party  filed  an  affidavit  that  be  had  up  to  the  court  below.     Walker  v.  Floyd,  3  Ga. 

and   during  the  trial  fully    relied   upon  237. 

these  defects    to  defeat    the    bill,    and  Because  a  copy  of  the  note  on  which 

moved  a  continuance.    Held^  that  neither  the  action  is  brought  is  given  with  the 

the  circumstances  nor  the  affidavit  showed  names  only  of  the  payers  written  on  the 

such  grounds  for  surprise  as  to  render  back.     Roberts  v,  Thompson,  28  III.  79. 

the  refusal  of  the  continuance  erroneous.  Because  of  the  conscientious  scruples 

Gillett  f .  Robbins,  12  Wis.  354.  of  a  Jew  to  appear  and  attend  the  trial  of 
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6.  BeTiew  of  Biaeretioiuury  Action  in  Regard  to  Oranting  ContLan* 
anoea. — Quite  a  number  of  the  courts  hold  that  it  is  within  the  dis- 
cretion of  the  trial  court,  and  that  its  decision  cannot  be  reviewed  on 
error.*  But  the  better  doctrine  seems  to  be  that  it  will  only  not 
be  reviewed  where  the  discretion  has  not  been  abused  to  the  pre- 
judice of  the  person  applying ;  *  and  that  an  improper  refusal  is  a 
matter  of  error.* 

But  the  improper  granting  of  a  continuance  is  never  subject  to 
review ;  *  and  the  refusal  of  the  court  to  grant  a  continuance  after 
a  cause  is  at  issue  is  not  a  matter  for  which  error  can  be  assigned.^ 
The  discretion  of  the  judge  in  granting  or  refusing  continuances  is 
to  be  exercised  more  rigidly  after  long  delays,  or  several  continu- 
ances granted,  than  upon  th^v  first  application.* 

his  caose  on  Saturday.  Phillips  v,  Gratz,  under  all  the  circumstances  of  the  case; 

a  Pa.  413.  and    although  an    appellate  court  will 

Because  a  proehein  ami  for  an  infant  supervise  the  action  of  the  court  on  such 

plaintiff  has  been  appointed  at  the  term  motion,  it  will  not  reverse  a  judgment 

to  which  the  writ  was  returnable.     Har-  on  that  ground  unless  it  is  plainly  erro- 

vey  V.  Coffin,  5  Blackf.  (Ind.)  566.  neous.     Davis  v.  Walker,  7  W.  Va.  447. 

Because  the  party  who  asks  for  a  con-  S.  Magruder  v.   Snapp,   9   Ark.    108; 

tinuance  has  been  summoned  and  sworn  Holmes  v.  People,  10  III.  478;  Spence  v. 

as  a  grand  juror  in  a  mayor's  court,     i  State,   8   Blackf.   (Ind.)  282;  Turner  v. 

Browne  (Pa.),  272.  Eustice,  8  Ark.  119;  Fountain  v.  Ander-. 

On  the  ground  that  the  party  in  a  suit  son,  33  Ga.   372;  Stale  v.   Vtgoreux,  13 

at  law,  a  few  days  before  the  time  ap-  La.  Ann.  309;  McDanielz/.  State.  16  Miss, 

pointed    for  the    trial,  filed    a    bill    in  401 ;  Loeffner  v.  State,  10  Ohio  St.  598. 

chancery  for  a  discovery  of    usury,  as  Where  a  sufficient  prima  facie  cause 

auxiliary  to  his  defence,  unless  he  makes  for  a  continuance  has  been  shown   on 

affidavit  that  the  usury  had  recently  come  affidavit,  which  has  been  refused  by  the 

to  his  knowledge.     Ross  v.  Norvell,    3  trial  court,  the  supreme  court  will  not 

Munf.  (Va.)  170;  Swearingen  v.  Swear-  reverse  the  judgment  if  it  satisfactorily 

ingen,  Wright  (Ohio),  108.  appears  at  the  trial  that  the  reasons  for 

Because  evidence  is  expected  to  arise  which  the  continuance  was  asked  were 

out  of  an  order  or  decree  of  the  chancel-  false    and    fabricated,    and     for   delay, 

lor  beneficial  to  him  who  asks  a  contin-  Porter  v.  State,  3  Lea  (Tenn.),  496. 

uance.      McMechen   v.   McLaughlin,    4  8    Bradbury  v,  Dougherty,   7'  Blackf. 

Harr.  &  M.  (Md.)  166.  (Ind.)  467;  Riggs  v,  Fenton.  3  Mo.  28. 

Because  the  plaintiff's    attorney    fur-  Where  a  witness  for  the  defence  was 

nished  the  defendant's  attorney  with  a  induced  to  leave  the  court  before  testify- 

copy  of  the  declaration  that  varied  from  ing  by  a  person  who  was  aiding  the  prose- 

the  record  in  some  unimportant  partic-  ecution,  and  the  defendant  made  affidavit 

ular.      Ogden  v.  Gibbons,  5  N.  J.  L.  (2  that  the  witness's  attendance  could  not 

South.)  518.  afterwards  be    procured,   and    that   her 

For  want  of  security  of  costs,  unless  evidence  would   show    that   the  accused 

the  omission  has  prevented  a  preparation  took  the  life  of  the  deceased  in  necessary 

for  trial.     Graham  v,  Douglass,  Wright  self-defence,  it  was  held  error  to  overrule 

iOhio),    758;    Cox  V.    Fenwick,  3  Bibb  defendant's  motion  to  discharge  the  jury 

Ky.),  183,  297.  and  continue  the  case.     Joseph  v.  Com. 

1.  Sims  V,  Hundley,  6  How.  (U.  S.)  i;  (Ky.  App.  1886),  i  S.  W.  Rep,  4. 

Thompson  v.  Selden,  20  How.  (U.  S.)  4.   Johnson   v,   Strader,    3    Mo.    359; 

194;  Campbell  V.  Strong,  Hempst.  (U.'S.  Holt  v.  Com.,  2  Va.  Cas.  6,  159;  Wim- 

C.   C.)   265;  Wardlaw  v.    Hammond,    9  benly  t/.  Collier,  24  Ga.  169. 

Rich.  (S.  Car.)  454;  Knox  v.  Arnold,  i  5.  Woods  v.  Young,  4  Cranch  C.  Ct. 

Wis.   70;  Evans  v.  Boiling,  5  Ala.  550;  237;  McCourcy  v,  Doremus,  to  N.  J.  L. 

Wilkowski  v,  Halle,  fj  Ga.  678;  Porter  (5  Hals.)  245:  Burrow  v.  Hill,  13  How. 

V,  Lee,  16  Pa.  St.  412;  State  t/.  Duncan,  (U.  S.)  54;  McDougald  v.  Central  Bank, 

6  Ired.  L.  (N.  Car.)  98:  Bohr  v.  Steam-  5  Ga.  185.     I  should  think  that  even  in 

boat,  etc.,  15  Miss.  715;  Baxter  v,  Peo-  such  cases  there  might  be  instances  even 

pie,  8  111.  ,368.  in  the  States  adopting  this   rule  where 

A  motion  for  continuance  is  addressed  error  might  be  found. 

to   the  sound  discretion  of  the   court,  6.  Wilson  v.  Koehnlein,  i  W.  Va.  145. 
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The  granting  a  delay  of  a  trial  until  the  party  can  obtain  the 
attendance  of  a  witness  unexpectedly  absent  will  be  left  to  the 
discretion  of  the  judge.*  Under  some  statutes,  certain  require- 
ments  being  complied  with,  no  discretion  is  given  the  judge  ;*  and 
where  the  court  has  discretion,  it  is  presumed  to  be  rightly  exer- 
cised until  the  contrary  clearly  appears.*  An  improper  refusal 
will  be  caused  by  the  witness  appearing  and  testifying.' 

7.  Beqniilte  Diligence. — A  party  desiring  a  continuance  of  a 
cause  is  bound  to  show  that  he  has  made  reasonable  exertions  to 
prepare  for  trial,  or  show  some  good  reason  for  not  making  such 
exertions.* 

And  when  it  is  asked  on  account  of  an  absent  witness,  it  should 
show  such  a  state  of  facts  and  circumstances  as  will  prove  that  he 
has  used  due  diligence  to  obtain  the  testimony/* 

1.  Leggett  V,  Boyd,  3  Wend.  (N.  Y.)  nesses,   and  at  the  expiration   of   that 

377.  time  admits   that  no  steps  have    been 

8.  Under  section  9050  of  the  Compiled  taken  to  take  the  depositions,  and  applies 
Laws  of  1884.  where  in  a  criminal  prose-  for  a  further  continuance  to  take  deposi- 
cution  a  motion  and  affidavit  for  a  con-  tions  of  witnesses,  five  of  whom  are  the 
tlnaance  upon  the  ground  of  the  absence  same  as  those  in  respect  of  whom  time 
of  material  witnesses  are  filed,  the  op-  had  previously  been  granted,  the  con- 
posing  party  cannot  deny  the  truth  of  the  tinuance'is  properly  refused.  The  Gold 
matters  alleged  in  the  application.  In  Brick  Case,  Sup.  Tenn.  1887,  3  S.  W. 
such   case,  where  a  proper  showing  is  Rep.  349. 

made,  the  trial  court  must  grant  the  con-  Witnesses  for  whose  evidence  a  continue 

tinuance.     Territory  v.  Kinney,  9  West  ance  was  asked  resided  in  a  county  other 

Coast  Rep.  (1884)  268.  than  that  in  which  the  action  was  pend- 

8.  State  V.  Dunn,  80  Mo.  (1884)  681.  ing.     Process  for  them  was  secured  by 

Only  upon  clear  proof  of  an  arbitrary  the  defendant,  and  by  him  delivered  to 

abuse  of  right  will  the  appellate  court  in-  the  sheriff  of  the  forum,  who  promised 

terfere  with  the  exercise  of  the  discretion  to  transmit  the  process  to  the  sherifif  of 

of  the  lower  court  in  refusing  to  grant  a  the  county  where  the  witnesses  resided, 

continuance.     Byers  v.  McPhee,  4  Col.  Non-service  was  the  basis  of  the  appli- 

204.  cation   for  a    continuance.      Held^  that 

4.  Weeks  v.  State,  31  Miss.  490.  diligence   was    not    shown.     Haiies    v. 

0.  Dunlap  f/.  Davis,  10  111.  84;  Toledo,  State,  10  Tex.  App.  490. 

etc.,  V,  Fisher,  13   Ind.  258;   Coady  v.  To  authorize  a  continuance,  the  party 

Walker,  20  Tex.  205.  applying  must  show  reasonable  diligence 

6.  Bnrrids  v.  Wise,  2  Ark.  33;  Pence  in  procuring  the  attendance  of  witnesses, 

tr.  Christman,  15  Ind.  257.  and   in    preparing  for  trial.      Kelly  r. 

The  degree  of  diligence  required  from  Saunders,  35  Mo.  200;  Doe  v,  Johnson, 

the  party  applying  for  a  co^inuance  on  3  III.  522;  Babcock  v,  Babcock,  35  Barb, 

account  of  an  absent  witness  must  de-  (N.  Y.)  52;  Puihain  v.  Webb,  26  Tex.  95. 

Ssnd  on  the  circumstances  of  the  case.  Defendant  was    served  with   process 

reater  diligence  should  be  required  on  July  30;  the  term  of  court  commenced 

a  second  or  any  subsequent  application.  August  13th  following,  when  application 

The  party  should  state  that  he  expects  to  was  made  for  continuance  on   account 

be  able  to  secure  the  attendance  of  his  wit-  of  absent  witnesses,  it  appeared  that  the 

ness  at  the  next  term,  that  the  witness  witnesses  in  question  lived  a  five  hours* 

was  not  sent  away  by  his  permission,  ride  from  the  court  town;  that  defendant 

and  all  the  facts  showing  the  materiality  knew  it,  and  had  taken  no  measures  to 

of  his  evidence,  and  that  the  application  secure  their  attendance.     Held,  that  due 

is  not  made  for  delay.      If  withiiT  the  diligence  was  not  shown.     Kirkland  v. 

reach  of  ^process,  an  attachment  should  Kline,  t6  Ind.  313. 

be  issued  for  the   witness.      Shook  v.  An  affidavit  that  a  witness  had  prom- 

Thomas,  21  111.  87.  ised  to  attend  court,  but  owing  to  inclem- 

Where  a  defendant  in  a  criminal  action  ent  weather,  or  some  other  cause  un- 

asks  and  obtains  a  continuance  of  octe  known,  had  failed  to  do  so,  and  but  for 

week  to  take  a  deposition  of  six  wit-  relying  on  such    promise  the    plaintiff 
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A  subpoena  must  be  issued,  unless  a  good  reason  for  not  doing 

so  be  shown  to  exist  ;^  but  time  enough  must  be  allowed  that  ser- 

.  vice  could  be  made.*     And  it  must  appear  positively  that  due  dili- 

'  gence  has  been  exercised  before  the  rulings  of  the  trial  court  will 

be  interfered  with.* 

8.  Avoiding  by  Adnuifion. — ^A  continuance  will  not  be  granted 
on  account  of  the  absence  of  a  witness  if  the  adverse  party  will 
admit  that  the  witness  would  testify  as  is  supposed  by  the  party 
moving  for  a  continuance.*  And  in  some  States  it  is  held  that  it 
is  not  sufficient  that  the  opposite  party  should  merely  admit  that 
the  witness  would  have  testified  to  the  specific  facts :  there  must 
be  an  admission  that  these  facts  are  absolutely  true,  and  that  they 
cannot   be   contradicted;*    and   this  seems  to   be  the  majority 

would  have  had  a  deposition  taken,  etc.,  Cooper,  35  Tex.  548;  Bone  v,  Hillen,  i 

does  not  show  a  case  of  diligence  to  war-  Treadw.  (S.  Car.)  Const.  198. 

rant  a  continuance.    Educational  Assoc,  9.  But  where  an  attorney  of  the  court 

etc.,  V.  Hilshark,  4  Kan.  36.  was  a  witness  and  promised  to  attend,  it 

An  affidavit  of  the  defendant  in  a  crim-  was  necessary   that  a  subpoena  should 

mal  case,  that  he  is  "  informed  and  be-  have  been  served  on  him  in  order  to 

lieves"  that  he  obtained  an   attachment  obtain  a  continuance  on  account  of  his 

for  certain  witnesses  and  mailed  it  to  the  absence.     White  v.  Lynch,  2  Del.  183. 

sheriff,   without  stating  the  grounds  of  An  application  for  a  continuance,  set- 

his  belief  or  who  mailed  it,  does  not  show  ing  forth  that  a   process  for  an  absent 

diligence  to  entitle  him  to  a  continuance,  witness  had  been  promptly  placed  in  the 

^bbaite   v.  State,  6   Tex.   App.  (1879)  hands  of  the    sheriff,   but    not    stating 

257.  whether  it  had  been  returned,  does  not 

An  affidavit  of  a  defendant  in  a  criminal  show  sufficient    diligence.      Cooper   v. 

case  stated  that  he  did  not  know  until  State,  7  Tex.  App.  194. 

Saturday  that  certain  of  his  material  wit-  Neither  will  service  of  a  subpoena  on  a 

nesses  had  removed  from  the  State,  and  witness  residing  in  another  county  than 

that  his  case  had  been  set  down  for  trial  that  of  the  forum,  with  no  attachment, 

on  the  next  Tuesday.     Held,  that  he  set  Chaplain  v.  State,  7  Tex.  App.  87. 

forth  a  good  ground  for  a  continuance.  ^  8.  Solomon  v,  Norton  (Ariz.  1886),  11 

State  V.  Dakin,  52  Iowa,  395.  Pac.  Rep.  108. 

An  affidavit  stated  that  the  witness  was  4.  Farrand  v,  Bouchell,  Harp.  (S.  C.) 

somewhere  in  the  ^State  of  Tennessee,  83;  O'Neal  v.   New  York,  etc.,  3  Nev. 

but    deponent  did    not    know   in    what  141;  Olds  v.  Com.,  3  A.  K.  Marsh.  (Ky.) 

county;  that  deponent  had  been   in  jail  465;    Baldwin  v.  Walden,  30  Ga.   829; 

two  months  awaiting  the  term  of  court  at  People  v.  Brown,  59  Cal.  345:  Hamilton 

which  he  would  be  arraigned;  but  it  did  v.  State,  3  Ind.  552;  State  v.  Mooney,  10 

not  appear  that  either  the  accused  or  his  Iowa,  506;  State  v.  McComb,  18  Iowa, 

counsel  had  written,  making  any  inquiry  43;    State    t/.«  Brett,   6    La.   Ann.  653; 

as  to  the  whereabouts  of  the  desired  wit-  State  v.  Hatfield.  72  Mo.  518. 

ness,  nor  did  he  furnish  any  excuse  for  0.  Willis  v.  People.  2  111.  399;  Super-^ 

not  so  doing.     Held,  that  there  was  no  visors  v.  Miss.  R.,  21  111.  338;  Brent  s^. 

show   of    sufficient  diligence.     Hall    v.  Heard,  40  Miss.  370;  Pool  v.  Devers,  30 

State,  8  Ind.  439.  Ala.  672;  Nare  v,  Horton,  9  Ind.  sby^ 

1.  Lampson  v.  People  (Cal.  1886),  11  Murphy  v.  Murphy,  31  Mo.  322;  Warren 

Pac.  Rep.  593;  Blum  v.  Bassett,  3  S.  W.  v.  State,  29  Tex.  464. 

(x886)  35;  Adams  v.  Peck.  4  Iowa,  551;  **Tbe  practice  of  making  concessions 

Mugg  V.  Graves,  22  Ind.  236.  in  such  cases  is  novel,  and,  I  apprehend. 

The  mere  fact  that  the  witness  is  the  not  well  calculated  to  advance  justice, 

sheriff  of  the  county  does  not  excuse  the  But  tf  to   be  encouraged,  it    seems    to 

want  of  ordinary  diligence  to  procure  his  me  that  the  prosecutor  should  admit  all 

presence  upon  the  trial;  the  application  that  the  defendant  can  possibly  obtain 

^  for  continuance  should  state  that  he  was  by  the  witness,  which  is  the  truth  of  the 

ac::ustomed  to  attend  the  services  of  the  facts    proposed    to    be    proved.      Such 

court,  and  that  the  applicant  expected  seems  to  have  been  the  opinion  of  the 

him    to    be    in    attendance.      Adair   v.  court  in  Brill  v»  Lord,  14  Johns.  (N.  Y.) 
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rule.^     Some  States  have  also  held  that  the  defendant  in  a  crimi- 

nal  case  could  not  be  forced  into  trial  by  even  admitting  the  truth 
of  what  the  absent  witness  will  swear  if  present.* 

341."    C.  j.  Savage  in  People  v,  Vermil-  And  in  a  criminal  case,  where  such  motion 

yea,  7  Cow.  (N.  Y.)  387.  is  made  on  behalf  of  the  accused  to  enable 

In  onler  to  avoid  a  postponement,  at  him  to  procure  the  attendance,  or,  under 

the  request  of  the  defendant,  to  procure  section  144  of  the  Crimmal  Code,  the  de- 

the  testimony  of  an  absent  witness,  the  position  of  a  witness  who  resides  out  of 

prosecutor  must  adroit  the  truth  of  the  the  State,  and  whose  testimony  he  has  not 

facts  stated  in  the  affidavit;  and  in  such  been  able  to  obtain,  it  is  not  error  for  the 

case  evidence  in  rebuttal  to  impeach  the  court  to  require  the  applicant  to  set  out 

absent  witness  is  incompetent  and  inad*  in  his  affidavit,  filed  in  support  of  the 

missible.    Powers  v.  State,  80  Ind.  (1883)  motion,  the  facts  he  expects  to  prove  by 

77.  such  witness;  or  refuse  to  grant  the  mo^ 

1.  See  cases  under  n.  5,  preceding  page,  tion,  in  case  the  prosecution  elects  to 

Contra^  Olds  v.  Com.,  3  Marsh.  (Ky.)  467.  admit  upon  trial  that  the  witness  would 

If,  upon  the  motion  for  a  continuance  so  testify,  and  to  treat  the  statement  of 

of  a  cause,  upon  affidavit  that  a  material  facts  so  set  out  as  his  deposition. "    23 

witness  is  absent,  the  opposite  party,  to  Ohio  St.  599. 

prevent  a  continuance,  admits  that  the  When,   in   such  case,   the  prosecutor 

absent  witness,  if  present,  would  testify  was  permitted,  on  the  argument  of  the 

as  stated  xti  the  affidavit,  be  is  not  there-  case  to  the  jury,  against  the  objection  of 

by  precluded  from  offering  evidence  at  the  accused,  to  comment  upon  such  affi- 

the  trial,  to  disprove  or'  explain   away  davit,  and  to  read  the  whole  of  it  to  the 

the  force  of  the  testimony  which  he  has  jury,  held  that  it  was  not  error  to  the 

admitted  the  witness  would  give.     Bes-  prejudice  of  the  accused.     *'  The  accused 

tor  V.  Sardo,  3  Cranch  C.  Ct.  260.  has  the  right  to  confront  his  accusers,  but 

When  application  is  made  for  a  con-  it  does  not  follow  therefrom  that  the  wit* 

tinuance  on  account  of  absent  witnesses  nesses  for  the  defendant  have  the  right  to 

the  court  may,  in  the  exercise  of  its  dis-  confront  the  witnesses  for  the  prosecution, 

cretion,  require  the  other  party  to  admit  It  is  safe  to  say  that  a  defendant  will  make 

the  truth  of  the  facts  proposed   to  be  a  much  better  case  for  himself  in  his  affi- 

proved  by  the  aDsent  witness,  or  merely  davit  for  a  continuance  than  he  could 

that  these  witnesses,  if  present,   would  with  his  witnesses  in  court;  and  if,  not- 

swear  to  these  facts:  but  an  admission  withstanding  what  he  says,  he  can  prove 

that  the  absent  witness  would  swear  to  in  his  affidavit  the  Territory  is  willing  to 

those  facts  is  not  an  admission  of  their  go  to  trial,  and  to  admit  that  his  witness 

absolute  truth.    Surr  v.  State,  2$  Ala.  38.  would,  if  present,  testify  as  he  sets  forth, 

9.    Domiges  v.   State,    15   Miss.  475;  no  injury  could  be  done  the  defendant. 

Goodman  v.  State,  1  Meigs  (Tenn.),  195;  If  his  witpesses  were  not  myths,  if  they 

Dewarren  v.  State,  29  Tex.  464;  Was-  really  had  being  and  existence,  he  would 

sells    V.   State,   26   Ind.   3s;    People   v,  generally  gain  more  than  he  would  lose 

Dodge,  28  Cal.  445.  by  not  exhibiting  them  before  a  jury.     It 

"  It  is  difficult  to  see  any  good  reason  is  easy  enough  for  a  criminal  defendant 
for  either  of  these  latter  rulings,  unless  to  set  forth  in  an  affidavit  the  names  of 
the  statutes  cleariy  and  unmistakably  witnesses  who  are  absent  from  the  Terri- 
lead  to  such  a  position.  To  require  the  tory  and  in  a  foreign  country, — as  in  this 
State  to  admit  the  absolute  truth  of  the  case, — and  the  higher  the  crime,  the  fur- 
supposed  testimony  of  an  absent  witness  ther  away  the  witnesses  are  declared  to 
in  order  to  prevent  a  postponement,  be;  and  if  such  showing  can  compel  the 
would  be  to  require  it  to  give  to  the  continuance  of  criminal  cases,  then  there 
statement  of  others,  regarding  what  the  can  be  no  more  criminal  trials  in  this 
witness  would  swear  to,  a  higher  credit  Territory.  The  defendant  should  be  given 
and  a  greater  probative  force  than  the  a  reasonable  opportunity  to  prepare 
direct  testimony  of  the  witness  himself  for  trial,  and  to  procure  the  attendance 
would  have,  if  delivered  by  him  in  per-  of  his  witnesses,  if  the  court  is  satisfied 
son."  Merritt  A.  Thompson,  Esq.,  in  ihat  he  has  any  witnesses,  and  that  his 
6  Crim.  Law  Mag.  805.  application  is  not  a  sham.  The  trial 
Contra^  in  Ohio,  in  Comerford  v.  Sute,  court  should  exercise  a  sound  and  legal 
it  was  held  that  '*in  a  criminal  as  in  a  discretion  in  this  regard.  No  guilty  man 
civil  case  an  application  for  the  postpone-  is  ever  ready  for  trial.  Every  continu- 
mentof  a  trial  to  a  subsequent  term  is  ance  of  his  cause  brings  him  so  much 
addressed  to  the  discretion  of  the  court,  nearer  to  an  acquittal.     The  trial  court 
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COFTIHinS— COHTIHTrOTrB— COHTnnrALLY.— ,To  remain  in  a 
given  place ;  to  carry  on  or  extend  from  one  time,  place,  or  condi- 
tion to  another.  Without  break,  cessation,  or  interruption ;  con- 
stantly prolonged.^ 

COHT&ABAVD  OF  WAB.    See  International  Law. 

OOHTBACTOE.  (See  also  Master  and  Servant;  Negli- 
gence.)— One  who,  as  an  independent  business,  undertakes  -to  do 
specific  jobs  of  work,  without  submitting  himself  to  control  as 
to  the  petty  details.* 

must  judge  whether  his  application  for  a  goods  to  be  sold  to  another  from  time  to 

continuance  is  made  merely  for  delay  or  time.     Buck  v.  Buck,  i8  N.  Y.  343. 

in  good  faith,  to  the  end  that  justice  may  Gontiitiiiiig     TrnitM. — A     continuing 

be  done;  and  unless  there  is  a  legal  dis-  trustee  is  one  who  continues  10  act  in 

cretion  in  this  regard,  appellate  courts  the  trusts  after  the  completion  of  his  ap- 

will  not  interfere."    Temling  v.  Hauling  pointmeot.     In  re  Coates  v.  Parsons,  56 

(Mont.  Terr.   1887),  12   Pac.    Rep.    755.  Law  Jour.  Rep.  Chan.  (N.  S.)  242. 

See  dissenting  opinion  on  this  case.  The  words  "continuing  trustee"  apply 

Where  an  affidavit  for  the  continuance  to  a  person  who  continues  to  act  in  a 

of  a  case,  on  the  ground  of  the  inability  trust  together  with  trustees  or  a  trustee 

to  procure  the  testimony  of  the  absent  newly  appointed,   and  ^ot  to  a  person 

witness,  contains  a  statement  of  what  is  who  is  not  to  continue  to  be  a  trustee 

expected  to  be  proved  by  the  witness,  and  after  new  trustees  are  appointed,  but  who 

such  statement  is  given  in  evidence  on  ceased  to  be  a  trustee  at  the  moment 

the  trial  as  the  testimony  of  the  witness,  they  were  appointed.     In  rt  Coates  v. 

its  credibility   may  be  attacked   in  the  Parsons.  34  Ch.  Div.  376. 

same  manner  as  that  of  a  deposition,  by  "  Continuoni  Carriage"  as  mad  in  lotor- 

impeaching  the  veracity  of  the  witness,  state  Commeroe  Aet. — This  act  does  not 

Insurance  Co.  v.  Wright,  33  Ohio  St.  533.  include  or  apply  to  all  carriers  engaged 

In  a  criminal  case  defendant  filed  an  in  interstate  commerce,  but  only  such  as 

affidavit  for  a  continuance,  on  account  of  use  a  railway  or  a  railway  and   water 

absence  of  witnesses,  the  prosecution  con-  craft  *'  under  command,  control,  manage- 

senting  that  it  might  be  used  as  the  deposi-  ment,  or  arrangement  for  a  continuous 

tion  of  said  witnesses.    Held^  the  a&davit  carriage  or  shipment"  of  property  from 

could  not  be  impeached  on  the  grounds  one  State  to  another;  nor  does  it  apply 

(x)  that  defendant  might  with  reasonable  to  the  carriage  of  property  by  rail  wholly 

diligence  have  procured  the  attendances  of  within  one  State,  although  shipped  from 

the  witnesses,  or  taken  their  depositions;  or  destined  to  a  place  without  the  State, 

(2)  that  he  had  good  reason  to   believe  so   that  such   place  is  not  in  a  foreign 

that  if  the  witnesses  would   testify,  the  country.  Ax^.  Koehler,3oFed.  Rep.  367. 

testimony  would    be    untrue;    (3)    that  Oonannovi  Basement. — See  Easement. 

there  were  no  such  persons  in  existence  2.  He  represents  the  will  of  his  em- 

as  those  named   in   the  affidavit.  State  plover  only  as  to  the  result  and  not  as 

V,  Roark,  23  Kan.  (1880)  147.  to  the  means.  Shearm.  &  R.  on  Neg.  §  76. 

See,  generally,  Adjournment;  Crimi-  Job  Work. — Where  in  unloading  a  ves- 

NAL  Practice;  Practice;  Trial.  seU  handling  goods,  or  cutting  and  de- 

1.  Webster.  livering  timber,  the  employee  exercises 

"Continuous"  means  something  the  distinct  and  independent  employment, 
use  of  which  is  constant  and  uninterrupt-  and  is  not  under  immediate  control,  di- 
ed. Suffield  V.  Brown,  4  De  G.  J.&  S.  199.  rection,  or  supervision  of  the  employer,  it 

ContiniLonB  Injury. — By  the  term  "con-  is  not  work  of  a  servant,  but  of  a  contrac- 

tinuous  injury"  is  not  meant  never  ceas-  tor.     De  Forrest  v.  Wright,  2  Mich.  368. 

ing,  but  recurring  at  repeated  intervals.  Even  though  paid  by  the  job  the  em< 

ro  as  to  be  of  repeated  occurrence,  and  ployee  is  a  servant  if  he  is  at  all  times 

BO  as  to  be  of  the  same  sort  of  damnifica-  subject  to  the  employer's  control,  works 

tion  to  the  plaintifif  as  an  actual  contin-  in  the  mode  he  directs,  and  employs  such 

uous  mischief  would  be.    Wood  v,  Sut-  men  as  he  indicates.    Sadler  v.  HenloCk, 

cliffe.  8  Eng.  L.  &  Eq.  220.  4  El.  &  B.  570. 

Continuing  Guaranty. — One  who  enters  The  doctrine  exists  in  favor  of  muni- 

into  what  is  called  a  "continuing  guar-  cipal  corporations  employing  contractors, 

anty  "  is  one  who  undertakes  to  be  re-  Painter  v.  Pittsburg,  46  Pa.  St.  213. 

sponsible  for  moneys  to  be  advanced  or  See  Master  and  Servant. 
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Note. — The  reader  of  the  article  on  Contract  is  especially  referred  to  Pollock's 
*'  Principles  of  Contract,"  edited  by  Gustavus  H.  Wald.  Esq.,  of  the 'Cincinnati  Bar 
(Robert  Clarke  &  Co.,  Cincinnati).  Mr.  Wald's  notes  of  all  the  latest  American 
and  English  cases  will  be  found  of  great  value  as  supplementing  and  enlarging  the 
original  work.  His  annotations  have  been  prepared  with  great  care  and  ability. 
The  writer  of  this  article  is  under  many  obligations  to  this  work,  and  has,  with  the 
permission  of  Mr  Wald  and  the  publishers,  made  liberal  extracts  from  it. 
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Occurrence  of  Particular  Event,  894.        Effect  of  Breach — Absolute  Promises, 
Option  to  Discharge — Domestic  Ser-        Conditional  Promises,  909.         [909. 
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Known  to  Both  Parties,  897.  Breach  in  Minor  Matter,  922.  [oao. 

Legal  Impossibility,  897.  Effect  of  Accepting  Substantial  Per- 

Non-existence  of  Subject-matter,  897.  formance,  923. 

Known  to  One  Party,  898.  Severable  Contracts,  925. 

Effect  of  Change  in  Law,  898.  Discharge  of  Right  of  Action,  928. 

Temporary  Change,  899.  Discharge  by  Operation  of  Law,  928. 
Subseauent  Impossibility ^  900.  Merger,  928.  [928. 

Absolute  Undertakings,  900.  Alteration  of  Written  Instrument, 

Duty  Imposed  by  Law,  901 .         v  Appointing  Debtor  Executor,  928. 

Destruction  of  Subject-matter,  901.  Marriage,  928. 

Personal  Capacity  of  Parties,  902.  Arrest  for  Debt,  929. 
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Ways,  903.  Rescission  for  Misrepresentation,  929. 

Impossibility  Caused  by  Party,  903.  Mistake— Duress — Undue    Influence, 

933.  ^ 

1.  Definition  of  Legal  Eights. — Jurisprudence  is  concerned  only 
with  such  rights  as  are  recognized  by  law  and  enforced  by  the 
power  of  a  State.  A  "  legal  right  "  is  a  capacity  residing  in  one 
man  of  controlling,  with  the  assent  and  assistance  of  the  State,  the 
actions  of  others.^ 

2.  Eights  In  Personam  and  In  Eem. — Rights  may  be  divided  into 
two  classes — rights  in  personam  and  rights  in  rem.  The  former  are 
those  rights  which  are  available  against  a  certain  individual ;  the 
latter  those  which  are  exercisable  over  an  object  and  available 
against  all  the  world,  but  not  against  one  person  more  than  an- 
other.* ^ 

3.  Executed  and  Ezeontory  Contracts. — Contracts  are  either  exe- 
cuted, which  create  rights  in  rem,  or  executory,  which  create 
rights  in  personam^  Executed  contracts  are  not  properly  contracts 

1.  Holland  on  Jurisprudence,  69.  the  hoive  to  his  own  stable.    Here  a  con- 

2.  A  servant  has  a  right  to  his  wages  tract  has  taken  place,  but  the  buyer  has 
available  against  one  certain  individual —  become  the  owner  of  the  horse  and  the 
his  master.  This  is  therefore  a  right  in  seller  has  become  the  owner  of  the 
personam.  The  owner  of  a  horse,  a  gar-  money.  The  transaction  is  at  an  end; 
den.  or  other  species  of  property,  has  a  the  contract  is  executed.  The  horse  is 
right  to  the  use  and  enjoyment  of  that  the  property  of  the  buyer:  he  has  a  right 
property;  but  this  right  is  not  available  to  it  available  against  all  the  world — a 
against  one  person  more  than  another,  right  in  rem.  Suppose  the  seller  agrees 
It  is  a  right  against  all  the  world,  and  to  deliver  the  horse,  and  the  buyer  to  pay 
therefore  a  right  in  rem.  Holland  on  the  price  at  a  future  time.  The  agree- 
Jurisprudence,  122,  206;  Leake  on  Cont.  ment  gives  the  buyer  a  right  to  have  the 
1-6.  horse  at  the  time,  but  it  does  not  vest 

8.  Thus,  a  man  agrees  to  buy  a  horse  the  ownership  of  the  animal  in  him.  The 
from  another,  pays  the  price,  and  takes    contract  is  executory.     He  has  a  right  to 
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at  all.  The  term  is  used  to  signify  rights  in  property  which  have 
been  acquired  by  means  of  contract.  The  parties  are  no  longer 
bound  by  ^  contractual  tie.  Nevertheless  executed  contracts  are 
within  the  meaning  of  the  clause  in  the  constitution  of  the  United 
States  which  forbids  any  State  to  pass  a  law  impairing  the  obliga- 
tion of  contracts.* 

4.  Executory  Contraett— Definition— Obligation. — Executory  con- 
tracts, or  contracts  in  the  usual  and  proper  sense,  signify  agree- 
ments or  ph)mises  which  create  rights  in  personam.  Every  agree- 
ment or  promise  enforceable  by  law  is  a  contract.  That  which 
renders  an  agreement  enforceable  by  law  .is  called  its  obligation.* 
An  agreement  or  promise  which  has  no  obligation  is  called  a  ntidum 
pactum.  \ 

5.  Oontraott  Formal  and  I^ifonnal. — Contracts  may  be  divided 
into  formal  and  informal,  the  obligation  of  the  one  consisting  of 
the  forms  and  ceremonies  which  a^e  observed  at  its  making,  the 
obligation  of  the  other  arising  from  facts  and  circumstances  inde- 
pendent of  the  form. 

'6.  Clanifioation  of  Common-law  Contracts. — Contracts  at  the  com- 
mon law  are  of  three  classes:  i,  contracts  under  seal ;  2,  contracts 
of  record ;  and,  3,  simple  contracts.  The  first  two  classes  are  fpr- 
mal  contracts,  and  the  third  informal. 

7.  Contracts  nnder  (leal,  Deeds^  or  Specialties. — The  contract 
under  seal  or  deed  is  one  of  the  earliest,  if  not  the  earliest,  forms 
of  contract  known  to  the  common  law.*  It  is  a  formal  contract ; 
that  is,  it  derives  its  obligation  from  the  sealing  and  delivery. 

enforce  his  agreement,  bat  the  right  is  tracts."  Iii  McGee  v.  Mathis,  4  Wall, 
available  against  the  seller  only,  and  is  (U.  S.)  143,  a  State,  in  order  to  promote 
therefore  a  right  in  personam,  Holland  the  drainage  and  sale  of  certain  swamp 
on  Jurisp.  208.  lands,  passed  an  act  exempting  such 
1.  In  Fletcher  v.  Peck,  6  Cranch  (U.  lands  from  taxation  for  ten  years,  and 
S.),  87,  a  State  by  statute  granted  lands  issued  transferable  scrip  receivable  for 
to  particular  grantees,  and  subsequently  them.  Held^  that  the  repeal  of  the  ex- 
revoked  the  grant,  ffeld^  that  the  grant  emption  act  so  far  as  it  concerned  land 
was  a  contract,  and  could  not  be  revoked,  paid  for  by  scrip  issued  before  the  repeal 
'*  Since  the  constitution  uses  the  general  impaired  the  contract  of  the  State  with 
term  *  contract,'  without  distinguishing  the  holders  of  such  scrip.  See  Pomeroy 
between  those  which  are  executory  and  on  Const.  349  seq.^  where  the  cases  are 
those  which  are  executed,  it  must  be  con-  collected  and  reviewed.  As  to  what  con- 
strued to  coti^prehend  the  latter  as  well  stitutes  a  contract  within  the  meaning  of 
as  the  former.  Per  Marshall,  C.  J.  See  this  clause,  and  what  laws  impair  its  ob- 
also  Terret  v.  Taylor.  9  Cranch  (U.  S.).  ligation,  see  title  Constitutional  Law. 
43-52.  In  Dartmouth  College  v.  Wood-  2.  An  obligation  is  defined  by  the 
ward,  4  Wheat.  (U.  S.)  518,  Marshall,  C.  Roman  lawyers  as  juris  vinculum  quo 
J.,  says,  at  p.  656:  "  If  a  doubt  could  necessitate  adstringimur  alicujus  solvenda 
exist  that  a  grant  is  a  contract,  the  point  m.  The  obligation  is  the  bond  or 
was  decided  in  the  case  of  Fletcher  v.  chain  with  which  the  law  joins  together 
Peck,  6  Cranch  (U.  S.),  87,  in  which  it  persons  or  groups  of  persons  in  conse- 
was  laid  down  that  a  contract  is  either  quence  of  certain  voluntary  acts.  See 
executory  or  executed;  ....  but  whether  Maine  Ancient  Law  (loth  Ed.),  ch.  ix.,  p. 
executed  or  executory they  both  323.  For  meaning  of  obligatio  see  Hunt- 
are  equally  within  the  provision  of  the  er's  Roman  Law  (ad  Ed.),  bk.  ii.,  p.  451 
constitution  of  the  United  States  which  seq. 

forbids  the  State  governments  to  pass  8.  In  primitive  societies  the  law  do^s 

laws  impairing  the    obligation  of  con-  not  lend  its  aid  to  enforce  promises  or 
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8.  Deflnitioii  of  Deed. — ^A  deed  is  a  writing  or  instrument  written 
on  paper  or  parcl\ment,  sealed  and  delivered,  to  prove  and  testify 
the  agreement  of  the  parties  whose  deed  it  is  to  the  things  con. 
tained  in  the  deed.    A  deed  cannot  be  written  upon  wood,  leather, 

cloth,  or  the  like,  but  only  upon  parchment  or  paper,  for  the  writ- 
ing  upon  them  can  be  least  vitiated,  altered,  or  corrupted.^ 

agreements  unless  they  are  accompanied-  sisted  of  an  entry  in  the  books  o(  the 

with  certain  prescribed  formalities.    The  creditor  of  a  sum  due  lym,  and  a  cor- 

form  is  regarded  as  of  greater  importance  responding  entry  in   the  boolcs  of  the 

than  the  promise  itself.  If  the  form  is  ob-  debtor.    Or,  finally,  the  debtor  was  not 

'  served,  no  further  inquiry  is  made.    If  the  allowed  to  dispute  the  entry  in  the  cred- 
form  is  not  observed,  the  promise  cannot  itor's  books  if  it  were  made  with  his  coo- 
be   enforced.     As  [civilization   advances  sent.      Hunter    Roman    Law,  466-526; 
forms  are  gradually  dispensed  with,  and  Maine  Ancient  Law,  330,  331.    No  other 
men  become  more  and  more  inclined  to  re-  formalities  were  necessary.    Next  came 
gard  the  promise  as  the  real  source  of  the  the  contract  re — ^the  real  contract,  whose 
obligation.     Maine   Ancient   Law  (loth  obligation  consisted  not  in  the  obser?- 
Ed.),  313;  Pollock  on  Conts.  132  seq.  The  ance  of  any  forms,  but  in  the  fact  that 
formal  contract  of  the  common  law  was  the  plaintiff  had  performed  his  part  of 
the  deed — the  writing  sealed  and  deliv-  the  agreement.     A  promise  to  lead  coold 
ered.     When  the  defendant  was  indebted  not  be  enforced  unless  made  in  the  form 
totheplaintiff  in  a  sum  certain,  for  wrong-  of  a  stipulation;  but  if  the  loan  were 
fully  detained  property  which  belonged  actually  made^the  law  would  compel  the 
to  the  plaintiff,  the  latter  had  a  remedy  borrower  to  repay  according  to  his  prom- 
in  the  action  of  debt.     Pollock  on  Conts.  ise.     Performance  by  one  party  imposed 
137,  139,  140.     For  early  forms  of  con-  an  obligation  upon   the  other.    Maine 
tract   and  action  of    debt,  see.   Holmes  Ancient  Law,  331;  Hunter  Roman  Law, 
Com.  Law, lecture  vii.,  247  j^y.  But  where  471  seq,^  527  seq.     Finally,  we  hare  the 
there  was    no    question  of   property —  consensual  contracts,  in  which  all  formal- 
where  a  man    simply  promised   to  do  ities  are  dispensed  with,  their  obligation 
some    act  in    the    future — his  promise  arising  fronvthe  mere  agreement  of  the 
could  not  be  enforced  unless  it  was  made  parties.     Maine  Ancient  Law,  33a.  The 
by  deed.    Pollock  on  Cont.  141,  142.   For  consensual  contracts  were  four  in  nam- 
a'  long  time  no  executory  contract  was  ber:  i.  EmpHo  ventUtio  (sale);  2.  Lotatio 
binding  unless  it  was  made  by  deed.  eonducHo  (hire);  3.  SocUtas  (partnership); 
Such   promises  derived  their  obligation  and  4,  il/am/tf/Mm  (agency).     Mandate  or 
from  the  formality  of  the  deed.     In  the  agency  is  classed  with   the  consei^ual 
course  of    time   promises    by   word  of  contracts  by  Justinian,  but  Hunter  thinks 
mouth,  without  any  formality,  came  to  it  belongs  more  properly  with  the  eqai- 
be  enforced;  but  as  we  shall  see  hereafter,  table  contracts  or  contract  re.    Hunter 
such  promises  were  not  binding  without  Roman   Law,   533.      In  the  other  three 
a  consideration.    Their  obligation  arose  consensual  contract;  a  valuable  consid- 
not  from  the  promise,  but  from  the  con-  eration    is    essential    from    their  verr 
sideratlon.  nature.     In  the  contract  of  sale  the  seller 
The  history  of  contract  in  the  Roman  receives  the  price  in  return  for  his  goods; 
law   is    similar.     The    Romans    started  in  hiring,  the  laborer  receives  his  wages 
with  only  formal  contracts.     Hunter  In-  in  return  for  his  work;  in  partnership,  two 
troduction  to  Roman  Law  (3d  Ed.),  96.  or  more  persons  combine  their  property 

'  The  oldest  of  these  is  the  verbal  contract  or  one  contributes  property  and  another 

effected  by  means  of  a  stipulation — that  labor;  in  either  case  there  is  a  valuable 

vis,  a  formal  question  and  answer:  *'Do  consideration  moving  from  each  partner, 

you    promise  to    give  me    your    slave  Hunter    Roman    Law,    490   stq.;  5'^; 

Stichus?    I  promise."    This  was  a  bind-  534. 

in^  contract.      If  the  promisor  simply  1.  Co.   Litt  35,  ^;   17,  ih\  Sheppards 

said,  "I  promise  to  give  you  my  slave  Touchstone,  50;   Leake  on  Coots.  i35* 

Stichus,"  his  promise  lacked  the  requisite  The  contents  of  a  deed  maybewritwo 

formality  and  could    not  be  enforced,  or  printed  in  ink  or  in  pencil.    Schoeidtf 

Maine  Ancient  Law,  328;    Hunter  Ro-  v.  Norris,  2  M.  &  S.  286.                      ^ 

man  Law,  459.     Next  in  order  of  time  is  A  written  contract  is  not  binding  QO"^ 

the  literal  or  written  contract,  which  con-  delivered;    nor,  if  its    delivery  is  ^°' 
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9.  PeovliaritiM  Ineident  to  Contraeto  under  Seal. — There  are  cer- 
tain peculiarities  incident  to  a  contract  under  seal. 

10.  Vo  Conndaration  Veoeisary— Illegal  Conalderatio& — Failure 
of  CoBsideratioiL — It  needs  no  consideration  to  support  it.^  But 
if  a  consideration  in  fact  exists  it  must  be  a  lawful  one.     If  the 

ditional,  nocil  the  condition  has  been  ful-  some   than   the    bond,   cannot    be    im- 

filled.     McFarland  v,  Sikes,  3  New  Eng.  peached' for  want  of  consideration.    Bue- 

Rep.  (Conn.)  252.  chel  v.  Buechel,  65  Wis.  532. 

Where  an  agreement  is  recited  in  a  Though  courts  of  equity  will  not  set 
sealed  instrument,  the  recital  will  not  aside  a  contract  merely  because  it  is  vol- 
make  the  agreement  a  specialty,  unless  untary,  yet  they  will  not  compel  specific 
it  appears  that  the  recital  was  intended  performance  of  such  a  contract.  Jeffreys 
to  renew  the  agreement  under  seal.  v.  Jeffreys,  Cr.  &  Ph.  138;  ptr  Knight- 
Douglas  V.  Hennessy,  il  East.  Rep.  (R.  Bruce,  L.  J.,  in  Kekewick  v.  Manning,  x 
I.)  298.  D.  M.  &  G.  176:  21  L.  J.  C.  581;  Wal- 

An  agreement  involving  the  sate  and  rond  t/.  Walrond,  Johns.  18;  28  L.  J.  C. 

purchase  of    lands  used  throughout  the  97. 

word  *'  covenant,"  purported  to  bind  the  No  consideration  is  required  for  the 

**  heirs"  of  the  respective  parties  as  well  validity  of  a  complete  declaration  of  trust, 

as  their  personal  representatives,  and  was  yet  an  incomplete  voluntary  gift  creates 

declared  to  be  the  *'  act  of  the  parties,  in  no  right  which  can  be  enforced.     Dorsey 

witness   whereof"    they    thereunto    set  v,  Packwood,  12  How.  (U.  S.)  126,  137; 

their  hands  and  seals.     Held^  that   the  Stone  v.  Hackett,  12  Gray  (Mass.),  227; 

agreement  operated  as  a  deed,  although  Est.   of  Webb.  49  Cat.   541.;   Crooks  v, 

no  actual  seat  or  scroll  was  affixed.    Je-  Crooks,  34  Ohio  St.  610,  615:  Wadhams 

rome  v.^Ortman,  33  N.  W.  Rep.  (Mich.)  v.  Gay,  73  111.  415;  Carhart's  App.,  78 

759.    For  the  requisites  to  a  valid  deed  Pa.  St.  too,  119;  Young  v.  Young,  80  N. 

see  title  Deed.  Y.  422;  Perry  on  Trusts,  §  96  seq, 

1.  Pillans   V,   Micron,  3   Burr.    1670;  Where  specific  performance  in  equity 

Cooch  V.  Goodman,  2  Q.  B.  (42  E.  C.  L.  is  sought,  a  voluntary  covenant  stands 

R.)  590;  Sherbrick  v.  Salmond.  3  Burr,  scarcely  or  not  at  all  on  a  better  foot- 

1639;  Fallowes  v.  Taylor.  7  T.  R.  475;  ing  than  an  unsealed  instrument.     Per 

Sharington    v.    Strotten,  Plowden  Rep.  Knight- Bruce,  L.  J..  Kekewick  v.  Man- 

308.  ning.  I  D.  M.  G.  176,  188;  Short  c.  Price, 

A  me'rely  gratuitous    contract  under  17  Tex.  397;  Hays  z/.  Kershaw,  i  Sandf. 

seal  is  enforceable  at  common  law.  Alter  Ch.  (N.   Y.)  258-261;  Black  v.  Cord,  2 

V.  Alter,  40  N.J.  L.  446;  Burkhotder's  H.  &  G.  (Md.)  100;  Buford's ,  Heirs  v. 

Exr.  V,  Plank,  69  Pa.  St.  225.  McKee.   i    Dana  (Ky.),  107;    Bayler  v, 

*' What  effect  has  want  of  considera-  Commonwealth,  40  Pa.  St.  37;  Lamprey 

tion  by  the  common  taw  in  regard  to  a  v.  Lamprey,  29  Minn.  151. 

bond  on  a  judgment  ?    Certainly  none  to  I'here  are  some  deeds  which  require  a 

destroy  the  conclusiveness  of  the  seal  or  consideration.     Those  deriving  t))eir  ef- 

of  the  recovery.     A  voluntary  bond   is  feet  from  the  Statute  of  Uses — that  is,  a 

both  at  law  and  in  equity  a  gift  of  the  bargain   and   sate,   and    a  covenant  to 

money."    Gibson,   C.  J.,    in    Sherk    r.  stand  seized  to  uses — are  void  without  a 

Endress.  3  W.  &  S.  (Pa.)  255;  Harretl  v.  consideration,  the  first  requiring  a  pecu- 

Watson,  63  N.  Car.  454;  Parker  v.  Flora,  niary  one  and  the  latter  a  consideration 

63   N.   Car.   474;  Harris  v,    Harris,  23  of  blood  or  marriage.   Shep.  Touch.  510; 
Gratt.  (Va.)  737,                                           ^  2  Blk.  Com.  338;  Sm.  on  Conts.  17. 

A  voluntary  bond  from  a  father  to  his  Contracts  in  restraint  of  trade  also  are 

child,  though   it  must  be  postponed  to  void     without     consideration,    although 

creditors,  yet  is  good  again&t  heirs,  leg-  under  seal.     Mitchell  v.  Reynolds,  i  P. 

atees,   and  all  who  stand  in  no  higher  Wms.  181;  i  S.  L.  C.  (8th  Am.  Ed.)  778; 

equity  than  the  obligor  hi msel|.  Candor's  Maltan  v.  May.  11  M.  &  W.  665;  Palmer 

Appeal,  27  Pa.  St.  IZ9;  Carter  v.  King,  v.  Stebbins,  3  Pick.  (Mass.)  188. 

II    Rich.    L.    (S.    Car.)   125;    Walker  v,  A  consideration   must  appear  on  the 

Walker,  i^  Ired.  (N.  Car.)  335;  Wing  v,  face  of  the  agreement,  and  a  declaration 

Chase,  35  Me.  260.  on  a  bond  in  restraint  of  trade,  setting 

A  bond  showing  on  its  face  tliat  it  was  forth  no  actual  consideration,  is  bad  on 

given  in  consideration  of  the  release  of  demurrer.  Gompers  v.  Rochester,  56  Pa. 

a  previous  valid  agreement  more  burden-  St.  194. 
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CONTRACT.  Srto»«L 

« 

consideration  is  unlawful  the  contract  is  void.*  So  a  failure  of  con- 
sideration is  a  good  defence/^ 

11.  Estoppel. — A  .party  is  estopped  from  denying  the  truth  of 
the  recitals  and  statements  made  in  his  deed,  in  any  legal  pro- 
ceedings upon  the  deed,  between  the  same  parties  in  the  same 
right,  or  those  claiming  through  them.* 

1.  Collins  V.   Blautern,   and  notes,!  as  are  intended  to  be  agreed  upon  as  true 

Sm.  L.  C.  (8th  Am.   Ed.)  715.     As  to  against  one  or  other  of  the  parties;  and 

what    considerations    are    illegal,    see,  this  intention   is   to  be  gathered    from 

infra.  Illegality.  construing  the  deed.   Stronghill  v.  Buck, 

8.  The  reason  why  eauity  forbids  a  re-  14  Q.  B.  781.    The  party  to  a  deed  is  in 

covery  on  a  specialty  wnen  the  consider-  most  cases  "estopped  from  controverting 

ation  fails  is  not  because  a  consideration  any  statement  therein,  or  showing  that  it 

is  essential  to  such  instrument,  but  be-  was  executed  with  a  different  intent  or 

cause  the  parties  are  shown  to  have  con-  object  from  that  which  the  deed  itself 

tracted  on  that  basis,  and  the  failure  of  imports.     Hayne  v,  Maltby.  3  T.  R.  458; 

the  end  involves  that  of  the  means.  Yard  Com.  Dig.  Estoppel;  i  Saund.  216,  n.  2; 

V,  Patton,  13  Pa.  St.  285.  Willes,  9.     Except  in  cases  of  duress, 

Chancery  will  not  interfere  unless  it  is  fraud,  or  illegality,  which   defences  the 

shown  that  the  instrument  was  executed  law  admits,  notwithstanding  the  security 

on  the  faith  of  some  promise  or  stipula-  has    the    appearance    of    having   been 

tion  that  has  not  been  fulfilled.  Kennedy  deliberately  framed.     3  T.  R.  4x8.     The 

V.  Howell,  20  Conn.  349;  Candor's  Ap-  current  of  authority  in  America  has  much 

peal,  27  Pa.  St.  119.  relaxed  the  strictness  of  the  English  cases 

Future  illicit  cohabitation  is  a  bad  con-  on  this  subject.     Thus  it  may  be  consid- 

sideration,  yet  a  recovery  may  be  had  ered  as  settled  that  evidence  is  admissible 

on  a  bond  given  to  a  mistress,  unless  either  on  the  part  of  the  grantor  or  grantee 

there  is  evidence  of  undue  influence  on  to  show   that  the  consideration   named 

the  one  hand,  or  a  stipulation  for  the  in  a  deed  was  really  greater  or  less  than 

continuance  of  the  unlawful  connection  there  expressed.      Bullard  v,  Briggs,  7 

on  the  other.     Fisher  v.  Bridges,  3  E.  &  Pick.  (Mass.)  533;  Wade  v,  Merwin,  11 

B.  642;.  Wyant    v,   Lesher,  23  Pa.   St.  Pick.   (Mass.)  288;  Clapp  .v,    Tinall,  7t 

338;  Doe  V.  Horn,  i  Ind.  363;  Shenk  v.  Pick.  (Mass.)  247;  McCrea  v.  Purmonk, 

Mingle,  13  S.  &  R.  (Pa.)  29.  16  Wend.  (N.  Y.)  460  (where  many  cases 

Mere  continuance  of  cohabitation  was  are  cited  and  commented  on);  White  v. 

held  not  enough  to  raise  a  presumption  Miller,  22  Vt.  380;  Wilkinson  v.  Scott, 

that  a  bond  was  given  in  consideration  17  Mass.  249;  Prichard  v.  Brown,  4  N. 

of  future  cohabitation,  and  the  bond  was  H.  397;  Burbank  v,  Gould,  is  Me.  118; 

held  good.     Vallance  v,  Blagden,  26  Ch.  Belden  v.  Seymour,  8  Conn.  310;  Meeker 

D.  353;  50  L.  T.  N.  S.  574.  V.    Meeker,    16    Conn.    383;    Beach    v, 

8.  Co.  Lttt.  352,  a\  notes  to   Doe  v,  Packard,  10  Vt.  96;  Bingham  v.  Wetder- 

Oliver:  and  Duchess  of  Kingston's  Case,  wax,  i  N.  Y.  509;  Watson  v,  Blaine,  12 

2  Sm.  L.  C.  317;  Lainson  v.  Tremere,  i  S.  &  R.  (Pa.)  131;  Jack  v,  Dougherty,  3 

A.  &  E.  792;  Bowman  v,  Taylor,  2  A.  Watts  (Pa.),  158;  Bolton  v,  Johns,  5  Pa. 

&  E.  278.     "The  estoppel  in  a  deed  ex-  St.  145:  Harvey  v.   Alexander,  i  Rand, 

tends  to  its  recitals.     Stowe  v.  Wyse,  7  (Va.)  219;    Wilson  r.  Shelton,  9  Leigh 

Conn.    214;    Jackson    v,    Parkhurst,    9  (Va.),  342;  Curry  t/.  Lyles,  2  Hill  (S.  Car.^, 

Wend.  (N.  Y.)  209;  Carver  v,  Jackson,  4  404;    Moore    v,  McKie,   5    Sm.   &  M. 

Peters  (U.   S.),    i.     The  estoppel  does  (Miss.)  238.     Unless  such  evidence  is  in- 

not  extend  to  proceedings  by  a  party  in  troduced  either  directly  or  indirectly  for 

a  different  right.     Metters  v.  Brown,  i  the  purpose  of  defeating  the  operation  of 

H.  &  C.  686;  32  L.  J.  Ex.  138.     Nor  to  the  instrument  as  a  conveyance,  as  by 

proceedings  by  persons  not  parties  to  the  showing  it  void  for  want  of  a  sufficient 

deed  or  claiming  through  them.     Heath  consideration.     Wilt  v.  Franklin,  x  Binn. 

v.  Crealock,  L.  R.  10  Ch.  22,     Nor  to  (Pa.)  502;  Hum  v,  Soper,  6  Hafr.  &  J. 

proceedings  for  other  purposes  collateral  (Md.)  276.     Thus  a  grantee  may  prove 

to  the  deed.     Carpenter  v,  BuUer,  8  M.  the  expressed  consideration  to  be  greater 

&  W.  209;  Exp,  Morgan,  L.  R.  2  C.  D.  for  the  purpose  of  increasing  his  dam- 

72.  Although  for  such  purposes  the  con*  ages  on  the  covenants  in   the  deed. — 

tents  of  the  deed   might   be  evidence.  Belden  z/.  Seymour,  8  Conn.  310. — while. 

The  effect  of  a  deed  in  estoppel  is  also  on  the  other  hand,  the  grantor  may  prove 

restricted  to  such  recitals  and  statements  it  less  for  the  purpose  of    diminishing 
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Contneti  uid«r  Seal.  CONTRACT.  Priority  over  Simple  Contraot  MMi. 

12.  Be^d  Cannot  be  Varied  or  Diioharged  by  Parol — ^A  deed  can- 
not be  varied  or  discharged  by  a  parol  agreement;  but  only  by  an 
instrument  under  seal.^ 

13.  Priority  in  Administration  of  Deoedent^  Estates. — Contracts 
under  seal  or  specialty  debts  are  in  some  places  given  priority  over 
simple  contract  debts  in  the  administration  of  the  personal  estates 
of  decedents.*^ 

14.  Limitation  of  Actions. — ^A  right  of  action  arising  from  a  con- 
tract under  seal  is  barred  if  not  exercised  within  twenty  years;  if  it, 
arises  from  a  simple  contract  it  is  barred  after  six  years.^ 

16.  Merger. — Where  parties  have  made  a  simple  contract  for  any 
purpose,  and  afterwards  have  entered  into  an  identical  engagement 
by  deed,  the  simple  contract  merges  in  the  deed  and  becomes  ex- 
tinct.* 

16.  Authority  of  Agents  to  Ezecnte  Deeds. — ^A  deed  is  necessary  for 
authorizing  an  agent  to  execute  a  deed  for  another.^ 

them.  Morse  v^  Shattuck,  4  N.  H.  229:  not  his  heirs,  gave  no  remedy  against  the 
Harlow  v,  Thomas,  15  Pick.  (Mass.)  70;  heir  or  devisee,  the  only  remedy  being 
Murphy  v.  Branch  Bank  of  Mobile.  16  against  the  ^execntor  or  administrator  in 
Ala.  90;  Den  v.  Shotwell,  23  N.  J.  465 ;  respect  of  the  personal  assets,  but  with 
Jn  re  Young's  Est.,  3  Md.  Ch.  U.  461;  priority  over  simple  contracts.  Co.  Litt. 
Hammond  v.  Woodman,  41  Me.  177;  209  a;  383,  ^;  386,  tf.  By  statute  3  &  4  W. 
HarweU  v,  Fitts.  20  Ga.  723;  Farrington  IV.  c  104,  real  estate  is  made  assets  for 
V.  Barr,  36  N.  H.  86;  Thompson  v.  Al-  the  payment  of  all  debts,  simple  contract 
len,  12  Ind.  539.  The  consideration  as  well  as  specialty.  In  this  country 
clause  in  a  deed  estops  the  grantor  from  lands  are  in  general  liable  for  the  debts  of 
denying  that  a  consideration  has  been  a  decedent,  whether  due  by  matter  of 
received.  In  all  other  respects  it  is  open  record,  specialty,  or  simple  contract.  In 
to  explanation  or  correction  '  by  parol  the  two  latter  cases,  although  they  create 
evidence,  and  it  may  be  shown  that  the  no  lien  during  the  debtor's  life,  yet  by  his 
consideration  has  not  been  actually  paid,  death  they  become  liens  on  the  real  estate 
or  that  it  has  been  overpaid  by  fraud  or  which  descends  to  the  heir  or  passes  t9  the 
mistake.  Goodspeed  v.  Fuller,  46  Me.  devisee,  subject  to  the  payment  of  the 
141;  Irvine  v.  McKeon,  23  Cal.  472;  debts  of  the  ancestor  according  to  the  local 
Carbrey  v,  Willis,  7  Allen  (Mass.),  364;  laws  of  the  State.  The  remedies  for  the  en- 
Allen  V.  Allen,  45  Pa.  St.  468;  Dodge  v,  forcement  of  specialty  debts  are  governed 
Walley,  22  Cal.  224;  Simson  t/.  Eckstein,  by  the  statutes  of  the  different  States,  but 
22  Cal.  $80.  See  Smith  Conts.  20,21;  the  tendency  of  thpse  statutes  is  to  abolish 
Leake  Cont8«  153,  154.  See  title  Estop-  the  priority  in  favor  of  specialty  debts 
PEL.  over  debts  by  simple  contract  when  the 

1.  See,    infra.    Discharge    op    Con-  specialty  is  not  a  lien   upon  property. 

TRACTS,  where   the   limitations   of  this  Sm.  Conts,  34  n.    See  title  Decedents' 

doctrine  are  stated.     Sm.  on  Conts.  30;  Estates. 
Leake  on  Conts.  154.  8.  The  time  within  which  actions  must 

8.  This  priority  has  been  taken  away  be  brought  depends,  of  course,  upon  the 

in  England  by  the  statute  32  &  33  Vict.  c.  statutes  of  the  various  States.     See  title 

46,  and  specialty  debts  are  put  upon  the  Limitation  of  Actions. 
same  footing  with  simple  contract  debts.        4.  See,    infra^    Discharge   of    Con- 

At  the  common  law,  if  a  man  by  contract  tracts.     See  title  Merger. 
under  seal  bound  himself  and  his  heirs,  the        6.  Steiglitz  v.  Egginton,  i  Holt  N.  P. 

heir  might  be  charged  with  the  liability  C.  141;  Harrison  z^.  Jackson, .7  T.  R.  207; 

in  an  action  of  debt  or  covenant  to  the  Rowe  v.  Ware,  30  Ga.  278:  Harshaw  v, 

value  of  all  the  freehold  land  he  took  by  M'Kisson,  65  N.  Car.  688.      Where  an 

descent.    The  creditor's  remedy  was  ex-  agent  having  only  parol  authority  to  bind 

tended  by  statute  so  as  to  include  the  his   principal  executes  a  contract  under 

devisee  as  well  as  the  heir.     3  W.  &  M.  seal,  if  not  essential  to  the  validity  of  it  it 

14;  I  W.  IV.  c.  47.     Contracts  under  seal,  should  be  regarded  as  mere  surplusage, 

in  which  the  obligor  binds  himself  and  and  the  contract  held  good  as  a  simple 
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OontrMtt  of  Baeord.  CONTRACT,  flimple  Contruti. 

17.  Contraots  of  Eeoord — ^Definition. — ^A  record  is  a  memorial  or 
remembrance  on  rolls  of  parchment,  and  such  memorial  is  not  a 
record  until  enrolled  in  the  proper  office.^ 

18.  Examples. — Contjracts  of  record  comprise  judgments,  recog- 
nizances, statutes  merchant  and  staple,  and  recognizances  in  the 
nature  of  statute  staple.^  , 

19.  Peculiarities. — Contracts  of  record  have  certain  peculiar  inci- 
dents :  I.  They  prove  themselves,  i.e.,  their  bare  productipn  with- 
out any  further  proof  is  sufficient  evidence  of  their  existence,  should 
it  be  controverted.  2.  They  may  be.  enforced  by  scire  facias-— z 
writ  which  lies  on  a  record  only.*  An  obligation  of  record  maybe 
discharged  by  a  deed  of  release,  although  a  deed  is  a  matter  of  in- 
ferior degree.* 

20.  Simple  Contracts — Consideration  Heoessary. — Simple  or  parol 
contracts  are  those  whose  validity  does  not  depend  upon  their 
form,  but  upon  the  presence  of  a  consideration.  With  the  excep- 
tion of  contracts  under  seal  and  contracts  of  record,  every  contract 
requires  a  consideration  to  support  it.* 

contract.     Long  v.  Hartwell,  34  N.  J.  116.  statutes  staple,  which  are  both  contracts 

See  also  Thomas  t/.  Joslin,  30  Minn.  388.  of  record  for  the  payment  of  debts,  were 

See  title  Agency.  commonly  in  use.     Subsequently  recog- 

1.  Co.  Litt.  260  a\  Q.  V.  Hughes  et  al.^  nizances  in  the  nature  of  a  statute  staple 
36  L.  J.  P.  C.  23;  Com.  Dig.  *'  Record.  "  were  established.  These  may  have  been 
A  statute  provision  requiring  a  deed  or  resorted  to  in  some  of  the  Stales  in  earljr 
contract  to  be  recorded  for  safe  keeping,  times  (see  Kilty  Rep.  Stats.  143),  but  are 
and  notice  to  purchasers,  does  not  there-  now  unknown.  The  only  contract  of 
by  make  it  a  record  in  the  technical  sense  record  now  to  be  met  with  is  a  recognii- 
of  that  term.  And  it  has  been  so  held  ance,  i.e.,,"  a  debt  of  record  entered  into 
even  in  cases  in  which  the  legislature  before  some  court,  judge,  or  magistrate 
have  directed  the  process  upon  such  deed  having  authority  to  take  the  same."  Com. 
or  contract  to  be  by  scire  facias^  a  writ  y,  Emery,  2  Binn.  (Pa.)  431;  Pacer.  Mis- 
which  at  common  law  h'es  on  a  record  sissippi,  2^  Miss.  54.  Recognizances  are 
only.  ^Thus  in  Pennsylvania  it  has  been  most  frequently  employed  in  criminal 
decided  that  nul  tiel  record  is  no  plea  to  cases  obligating  the  parties  and  witnesses, 
a  scire  facias  on  a  mortgage.  Frear  v,  and  their  bail  and  other  sureties  for  tbem, 
Drinker.  8  Pa.  St.  520.  The.reg^stry  of  a  to  appear  in  court  to  prosecute,  defend, 
mechanics'  lien  is  no  record,  and  to  a  scire  pay  adjudged  costs,  testify,  and  the  like. 
facias  on  it  the  plea  of  nul  tiel  record  is  a  i  Bishop  Crim.  Proced.  §  264,  and  note, 
nullity.  Davis  v.  Church,  i  W.  &  S.  (Pa.)  8.  An  action  of  debt  is  also  maintain- 
240.     See  title  Record.  able,  or  in  some  States  there  is  astat- 

2.  Anson  on  Conts.  37 ;  2  BIk.  Com.  utory  proceeding.  Bishop  Crim.  Proced. 
465.  The  judgment  of  a  court  of  record  §264,  note.  By  statute  in  Pennsylvania, 
is  treated  for  some  purposes  as  a  con  tract,  and  perhaps  in  some  other  State,  scire 
2  Blk.  Com.  464.  465;  Leake  on  Conts.  /ortoj  is  the  method  of  proceeding  to  fore- 
125, 155;  Morses.  Tappan,  3  Gray  (Mass.),  close  a  mortgage.  See  Bouvier*s  Law 
41  x;  Gebhard  v.  Gamier,  12  Bush  (Ky.),  Diet,  su^  voce;  Bispham's  Eq.  (3d  Ed.) 
321;     Stuart  V,    Landers,   16  Cal.    372;  §156. 

Burnes  v.  Simpson,  9  Kan.  658.     Thus  a  4.'  Barker  v.  St.  Quintor,  12  M.  &  W. 

judgment  awarding  a  sum  of  money  to  44i;Shep.  Touch.  322. Sewallf.  Sparrow, 

the  plaintiff  imposes  an  obligation  on  the  16  Mass.  24-26;  State  (/.  Moody,  69  K. 

defendant  to  pay  that  sum.     But  a  judg*  Car.  529. 

ment  is  not,  properly  speaking,  a  contract.  6.   **  AH  contracts  are  by  the  laws  of 

Roe  V,  Hulbert,  17  lU.  572-580;    In  re  England  distinguished  into  agreements  by 

Kennedy,  2  S.  Car.  216;  Burnes  v.  Simp-  specialty  and   agreements  by  parol,  nor 

son,  9  Kan.  658;  Larrabee  v.  Baldwin,  is  there  any  such  third  class  as  some  of 

35  Cal.  155,  168;  Dudley  z/.  Lindsey,  9  B.  the  counsel  have  endeavored  to  maintain, 

Mon.  (K^.)  486-489.     At  an  early  period  as    coniracis    in     writing."      Rann   v, 

of  English   law,  statutes  merchant  and  Hughes,  7  T.  R.  350,  ».     See  remarks 
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21.  ConsideratioiL^ — ^Definition. — "  A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  some  right,  interest,  profit, 
or  benefit  accruing  to  one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibility  given,  suffered,  or  undertaken  by  the  other."  * 

32.  Adequacy — Promise  to  which  One  is  Already  Bound — Forbearance 
— Compromise  of  Di^nted  Claims. — As  a  general  rule,  the  law  will 
not  inquire  into  the  adequacy  of  the  consideration,  although  gross 
inadequacy  may  be  evidence  of  fraud.^     But   an  agreement    to 

of  Prof.  Langdell,  Sel.  Cas.  Com.  p.  when  the  act  is  performed.  If  A  prom- 
1013  ieq.y  and  of  Prof.  Ames,  a  Cas.  ise  to  pay  B  a  sum  of  money  if  he  will 
Bills  and  Notes,  p.  872  seq,^  amounting,  do  a  particular  act,  and  B  does  the  act,  the 
in  the  writer's  opinion,  to  a  demonstra-  promise  thereupon  becomes  binding 
tion  of  the  fact  that  on  principle  negoti-  though  B  at  the  time  does  not  engage 
able  bills  of  exchange  and  promissory  to  do  the  act.  Train  v.  Gold,  5  Pick, 
notes  are  binding  of  their  own  force,  and  (Mass.)  380,  385.  Where  several  stock- 
require  no  consideration.  holders  agree  each  to  contribute  for  sale, 

dome  contracts  are  required  by  statute  for  the  l^nefit    of    the   corporation,   a 

to  be  in  writing,  but  the  writing  Is  only  certain   number  of    shares,  one  cannot 

evidence  of  the  contract,  and  considera-  repudiate  the  agreement  after  the  others 

tion  is  as  necessary  as  if  the  contract  have  acted  on  it.      Conrad  v.  La  Rue, 

rested  merely  in  spoken   words.      See  52    Mich.    83.     Where    the    considera- 

title  Statute  of  Frauds.  tion  consists  of  a  promise,  it  is  the  prom- 

An    executory    agreement,  supported  ise  and   not    the    performance    thereof 

only  by  a  meritorious  as  distinguished  which  is  the  consideration  of  the  counter- 

from  a  valuable  or  pecuniary  considera-  promise.     Matthews'  Admr.  v.  Meek,  23 

tion,  cannot  be  enforced  either  at  law  or  Ohio  St.  272,  292  ;    Pbilpot  v.  Gruen- 

in   equity,   and  an   executory  covenant  inger,  14  Wall.  (U.  S.)  570.     See.  m/m, 

falls  within  the  operation  of  the   rule.  Offer  and* Acceptance,  p       For    ex. 

Wilbus  V,  Warren,  9  East.  Rep.  (N.  Y.)  amples  of  consideration,  see  infra^  n.  3. 
425.  8.  Westlake  v,  Adams,  5  C.  B.    N.  S. 

'*  Love  and  affection "  for  a  deceased  248,  265  ;  24  L.  J.  C.  P.  271,  per 
brother's  widow  is  not  a  sufficient  con-  Byles,  J.,  "It  is  enough  that  there  is 
sideration  to  support  a  bond  and  a  mort*  actually  a  consideration,  that  such  con- 
gage  securing  it ;  and  neither  a  partial  sideration  is  legal,  and  that  it  has  some 
payment  of  interest  on  the  bond  by  some  value."  Tindal,  C.  J.,  in  Hitchcock  v, 
of  the  obligors,  nor  the  mutual  promise  Coker,  6  A.  &  E.  438;  Skeate  v.  Beate, 
of  all,  nor  th^  acceptance  of  the  trust  by  11  A.  &  E.  983.  If  there  be  any  considera- 
the  trustee  who  was  directed  to  invest  tion  the  court  will  not  weigh  the  extent 
the  proceeds  of  the  bond  for  the  use  of  or  value  of  it.  Phillips  v.  Bateman.  16 
the  beneficiary,  is  sufficient  to  supply  East,  356,  372;  Payne  v.  Wilson,  7  B.  & 
the  want  of  consideration.  Cotton  v.  C.  423;  Callisher  v,  Bischoffsheim,  L. 
Graham,  2  S.  W.  Rep.  (Ky.)  647.  R,  5  Q.  B.  449;  Hesser  v.  Steiner.  5  W.  & 

A  promise  to  pay  the  debt  of  another  S.  (Pa.),  476;  Silvis  t/.  Ely,  3  W.  &  S.  (Pa.) 

must  be  supported  by  valuable  conside-  420;  Downing  v.  Funk,  5  Rawle  (Pa.),  69. 

ration.     Strough  t/.  Brown,  38  Hun  (N.  *' There  is  no  case  where  mere  inade- 

Y.),  307.  quacy  of  price  independent  of  other  cir- 

1.  As  to  the  origin  and  early  history  cumstances  has  been  held  sufficient  to  set 

of  consideration,  see  O.  W.  Holmes,  Jr.,  aside  a  contract  between  parties   stand- 

"  The   Common  Law,"  lee.   vii.  p.   247  ing  on  equal  ground   and  dealing  with 

seq.;  **The  History  of    Contracts,"  by  each  other  without  any  imposition    or 

John  W.  Salmond.  3   Law  Quar.  Rev.  oppression."  /'^Rogers,  T.,   in  Hind  z^. 

166;     Hare  on  Contracts,  117  seq;    Pol-  Holdship,  2  Watts  (Pa.),  ^104:  Wolford 

lock  on  Contracts.  Appendix,  note  F.  v.  Powers.  85  Ind.  294:  Williams  v,  Jen- 

8.  Cornet'.  Misa,   L.   R   10  Ex.   162.  son,  75  Mo.  681;  Lawrence  v.   McCal- 

Consideration  means  not  so  much  that  mont.  2  How.  (U.  S.)  426,  452;    Goree 

the    promisee   is  benefited   as  that  the  v.  Wilson,  i  Bailey  (S.  Car.),  597;  Worth 

promisor  suffers  a  detriment.  v.  Case,  42  N.   Y.  362.  369:    Smock  v. 

Consideration  may  be  either  the  doing  Pierson,  68  Ind.  405;  Train  v.  Gold.  5 

of  an  act  or  the  giving  of  a  promise.  Pick.  (Mass.)  380,  384;  Perkins  v.  Clay. 

When  the  consideration  consists  of  per-  4  N.   H.  518.    520;     Giddings  v.  Gidd- 

formance,  the  promise  becomes  binding  ings'  Admr.  57  Vt.  227;  Cates  v.  Bales, 
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78'Iad.  285.    A  promise  by  a  husband  where  he  has  not  enjoyed  a  monopoly 

and  his  wife  that   if  a  child  woald  stay  conferred    by  reason   of    the  supposed 

with    them  until  he   was  of    age   they  validity  of  the  patent.    Marston  v.  Swett, 

would  raise  and  care  for  him  as  if  he  82  N.  Y.  527;  Angier  v,  Eaton  C.  &  B. 

was  their  own,  and  at  their  death  give  Co.,  98  Pa.  St.   594:  White   v,    Lee.  14 

him  all  they  had,  was  held  to  be  on  a  Fed.  Rep.  789:  Harlow  r.  Putnam,  124 

sufficient  consideration.      Neal    v.   Gil-  Mass.    553.      A  release  .of   a   supposed 

more,  79  Pa.  St.  421.     In  Frapk's  Ap-  right  of  dower  which  the  parties  thought 

peal,  59  Pa.  St.  190,  a  note  executed  by  necessary  to  confirm   a  title   has  been 

David  Frank  to  the  plaintiff  in  case  she  held  a  good  consideration  for  a  promis- 

would  marry  his  son  Henry,  was  held  to  sory  note.    Sykes  r.  Cbadwick,  18  Wail. 

be  on  good  consideration.    **  Marriage,"  (U.     S.)    4S1.      A   transfer    of    railway 

said  Sharswood,  C.  T.,    *'  is  a  valuable  shares    upon   which   nothing  has    been 

consideration,  and    in    the    absence  of  paid  is  a  good  consideration.    Cheale  v, 

fraud   prevails  against  creditors."    See  Ken  ward,  3  De.  G.  &  J.  27.     See  also 

also  Whitehadl  v,  Lousey,  2  Yeates  (Pa.),  Taylor  v.   Manners,  i  Ch.  148;  Cleve  v, 

109!  Financial  Corp.,  16   Eq.    363,    375.     An 

Marriage  is  a  valuable  consideration  agreement  not  to  determine  immediately 

for  a  promise  to  make  wife  a  beneficiary  an  existing  service  terminable  at  will  is 

of  insurance  policy.     Nally  v.  Nally,  74  a  good  consideration.    Gravely  x*.  Bar- 

Ga.  669.  nard,  18  Eq.  518.     So  an  agreement  to 

An    advancement    by  a  parent  to  a  change  a  hiring  from  year  to  year  to  a 

child  is  a  good  consideration,  and  will  service   terminable  at  will.     Hildreth  v, 

support  a  contract  or  conveyance  except  Pinkerton    Academy,    29    N.    H.    227. 

against  other  children,  creditors,  or  sub-  Though  a  promise  to  pay  a  debt  which 

sequent  purchasers  without  notice.    Pat-  is  not  due  in  consideration  of  forbearance 

terson  v.  Mills,  69  Iowa,  755.  is  invalid,  it  may  be  obligatory  if  the 

If  a  man  who  has  borrowed  his  wife's  creditor  has  instituted  legal  proceedings 

money  promises  to  pay  it  to  one  of  the  in  the  belief  that  he  has  a  good  cause  of 

children,  this  is  a  sufficient  consideration  action,  and  discontinues  them  in  reliance 

for  the  assignment  of  a  note  to  one  of  on  the  promise.     Hamakerv.  Eberley,  2 

the  children.     Proctor  v.  Cole,   104  Ind.  Binn.    509;    Wade  v.  Simeon,    2  C.    B. 

373.  548;  Forth   V,  Stanton,  i   Wms.  Saund. 

A  plea  that  the  pateqt -right  which  con*  210;  Jones  v.  Ashburnham.  4  East, 
stituted  the  consideration  of  the  contract  455.  Gross  inadequacy  may,  in  con- 
on  which  the  plaintiff  sued  could  not  be  nection  with  other  circumstances,  be 
applied  to  any  useful  purpose,  and  was  evidence  of  fraud  or  undue  influence, 
of  no  value  to  the  defendant,  was  held  An  agreement  to  sell  property  to 
not  to  constitute  a  good  defence.  Har-  another — that  other  to  take  possession 
desty  V.  Smith,  3  Ind.  41.  See  Nash  v.  and  to  do  certain  things  in  connection 
Lull.  102  Mass.  60;  Howe  v,  Richards,  therewith — is  founded  on  g6od  consider- 
102  Mass.  64;  Kerrr.  Lucas,  i  Allen,  ation.  Burrough  v.  Hill,  14  R.  I.  225. 
(Mass.)  279;  Bainbridge  v,  Firmstone,  If  A  agrees  to  pay  B  for  property  to  be 
8  A.  &  E.  743;  Haigh  v.  Brooks,  10  A.  conveyed  to  B,  by  C  in  pursuance  of 
&  E.  309,  320,  334;  Hart  v.  Miles,  4  C.  a  contract  between  B  and  C,  such  con-. 
B.  N.  S.  371;  Jones  v,  Waite,  9  CI.  &  F.  veyance  is  a  sufficient  consideration  for 
loi.  A  license  by  a  patentee  to  use  the  A's  promise.  Freed  v,  Richey,  8  AtL 
patented  invention  is  a  good  considera-  Rep.  (Pa.)  626. 

tion  though  the  patent  should  turn  out  to  A  benefit  to  each  of  the  parties  to  an 

be  invalid.    Lawes  v.  Purser,  6  E.  &  B.  agreement  not  previously  provided  for 

930;  26  L.  J.  Q.  B.  25.    Where  the  patent  or  secured  is  a  sufficient  consideration 

is  apparently  valid  and  in  force,  the  party  to  support  the  agreement.     Stearns  v. 

using  it  receiving  the  benefit  of  its  sup-  St.  L.  &  S.  F.  R.  Co.,  4  N.  Y.  St.  Repr. 

posed    validity,    is    liable    for    license  715. 

fees  agreed  to  be  paid,  and  cannot  set  up  The  payment  of  taxes  which  are  a  lien 

as  a  defence  the  actual  invalidity  of  the  on  mortgaged  premises  may  be  a  good 

patent.     Kinsman  v.  Parkhurst,  18  How.  consideration  for  a  promise  by  mortgagee 

(U.  S.)  289;  Davis  V.  Gray.  17  Ohio  St  holding  a  mortgage  standing  subsequent 

331;  Bartlettv.  Hoi  brook,  I  Gray  (Mass.),  to  the   taxes,  to  relinquish  part  of  his 

114;  Wilder  v,  Adams,  2  Woodb.  &  M.  mortgage  debt.     Day  v.  Gardner,  7  Atl. 

(U.  S.)  329;  Marston  v.  Swett.  66  N.  Y.  Rep.  (N.  J.)  365. 

206;  M'Kay  v,  Jackman,  17  Fed.  Rep.  The  waiver  of  a  lien  by  a  sub-contrac- 

641;  Milligan  t^.  Lallance,  etc.,  Mfg.  Co.,  tor  and   the  discharge   of  the  principal 

21  Fed.  Rep.  570.     But  he  is  not  Uable  contractor    from    liability    constitute   a 
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safficient  consideration  (or  the  owner's  is  a  valid  agreement,  supported  by  a  suf- 

promise  to  pay  the  sub-contractor.    Gris-  ficient  consideration.  Ohlendorf  v,  Kanne, 

wold  V,  Wright.  6i  Wis.  195  8  Atl.  Rep.  (Md.)  351. 

A  cotton  factor  advanced  money  tb  A»  If  a  bankrupt  join  with  his  trustee  in 
who  agreed  to  repay  with  interest,  and  to  selling  the  goodwill  and  business  previous- 
ship  a  certain  quantity  of  cotton  to  the  ly  carried  on  by  the  bankrupt,  and  agrees 
factor,  otherwise  to  pay  commissions,  with  the  purchaser  not  to  carry  on  a  simi- 
Heldt  that  A's  promise  was  based  on  lar  business  within  a  prescribed  district, 
a  sufficient  consideration.  Norwood  v,  such  agreement  is  binding  on  him,  for 
Faulkner,  22  S.  Car,  367;  s.  c,  53  Am.  there  is  good  consideration  for  thedefend- 
Rcp.  717.  ant*s  promise,  in  the  payment,  on  the  faith 

A  and  wife  mortgaged  her  property  to  of  that  promise,  by  the  purchasers  to  the 

secure  his  debt  to   B.     A  was  also  in-  trustee,  and  he  can  be  restrained  from  so 

debted  to  C  on  a  judgment  on  which  X  doing.     Buxton  Peak  Co.  r.  Mitchell,  i 

and  Y  were  sureties.     X  promised  that  if  C.  &  E.  527. 

A's  wife  woukl  convey  her  property  to  B  In  the  following  cases  the  agreements 

for  a  certain  sum  aild  B  turn  over  the  were  held  to  be  void  for  lack  of  considera- 

amount  less  his  debt  to  him,  he,  X,  would  tion: 

pay  the  balance  of  the  judgment  and  dis-  Where  A  held  liens  on  twd  lots  of  B, 

charge  it.     Held^  that  the  agreement  was  and  C  bought  the  two  lots,  and  in  con- 

upon  sufficient  consideration.  Laboyteaux  sideration  that  A  would  release  the  liens 

V.  Swigart,  103  Ind.  596.  she  paid  I300  in  cash  and  accepted  an 

An  agreement  among  parties  who  are  order  drawn  by  B  on  himself  for  $400,  to 

each  tenants  in  common  of  an  entire  prop-  be  paid  out  of  funds  that  might  be  due  on 

erty,  upon  which  there  is  a  mortgage,  that  a  certain  contract,  and  A  made  the  release 

they  will  divide  the  property  and  the  mort-  and  accepted  the  money  and  the  condi- 

gage  debt,  and  each  enter  upon  and  .thence  tlonal  order,  and  the  contract  failed  and 

hold  in  severalty  the  part  set  off  to  him  no  money  was  due  on  the  contract,  and  C 

by  the  division,  ancf  each  pay  severally  afterwards  promised  to  pay  the  $400;  hild^ 

the  portiod  of  the  mortgage  debt  assigned  that  there  was  no  consideration  for  such 

to  him,  is  an  entire  contract,  and  the  con-  promise,  and  the  onjer  being  conditional, 

sideration  of  each  part  enters  into  and  and  the  condition  having  failed,  no  recov- 

forms  a  part  of  the  consideration  of  every  ery  could  be  had  on  the  order.     Riffe  v^ 

part  of  the  agreement,  and  is  sufficient.  Gerow,  2  S.  E.  Rep.  (W.  Va.)  104. 

Mut  Fire  Ins.  Co.  v.  Gordon,  10  West.  By  an  agreement  entered  into  between 

Re^.  (111.)  613.  A  and  B,   B  agreed  to  pay  A  $2.50  on. 

An  agent's  agreement  with  his  principal  each  and  every  5000  bushels  of  grain  pur- 

to  take  certain  bonds,  in  which  he  has  in-  chased  and  sold  in  the  course  of  B*s  busi- 

vested  the  principal's  money  and  which  ness  to  any  customers  who    should   be 

have  depreciated,  at  their  par  value,  pay-  introduced  to  him  by  A,  or  by  either  of 

ing  the  same  when  the  bonds  should  be  the  persons  so  introduced.     Held^  that  the 

collected,  and  meanwhile  to  pay  the  prin-  first   part  of  this  contract  was  valid,  as 

cipal  a  certain  rate  of  interest  on    the  being  an  act  of  service  performed  by  A: 

bonds,  less  than  the  rate  which  they  bear,  but  as  to  the  latter  stipulation,  in  the  case 

was  hekl  to  be  supported  by  a  sufficient  of  persons  introduced,  it  imposed  no  legal 

consideration  and  to  be  binding  on  him,  obligation  upon  B,  as  there  was  no  legal 

although  the  agent's   authority  justified  consideration  for  his  promise  to  pay,  since 

him  in  making  the  investment.     Denny  any  benefit  he  derived  therefrom  was  in 

r.  Quupbell's  Ex*r,  4  S.  W.  Rep.  (Ky.)  no  waV,  dependent  upon  the  act,  authority, 

301.  direction,  or  concurrence  of  A,  nor  did  the 

A  and  ,B»  judgment    creditors    of  C,  latter  subject  himself  to  any  inconvenience 

agreed  to  attack  the  title  of  D,  who  had  or  injury.     Hamlin  v.  Wheelock,  42  Hun 

purchased  land  of  C,the  action  to  proceed  (N.  Y.),  530. 

upon  the  judgment  of  A,  who  af^peed  in  In  an  action  on  an  agreement  by 'de- 
writing  that  in  case  of  recovery  the  judg-  fendant,  president  of  a  village  board,  to 
ment  of  B  should  be  paid.  Both  creditors  pay  the  costs  and  charges  of  plaintiffs,  as 
and  their  counsel  rendered  services  in  the  attorneys,  in  prosecuting  suits  for  sale  of 
suit.  Held^  such  agreement  has  sufficient  intoxicating  liquors  under  the  direction  of 
consideration,  and  is  valid.  Weaver's  Ap-  the  board,  in  case  of  their  being  able  to 
peal,  6  Cent.  Rep.  (Pa.)  179.  collect  the  same  from  such  village,  the 

An  agreement  by  which  a  joint  executor  benefit  or  advant;)ge  to  arise  to  defendant, 

renounces  his  right  to  letters  testamentary  as  a  citizen  and  officer  of  such  village, 

in  favor  of  his  coexecutor,  in  consideration  from  the  enforcement  of  the  laws  against 

of  being  paid  one  half  of  the  commissions,  the  sale  of  intoxicating  liquors  Is  not  a 

3  C.  of  L.— 53  88» 
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accept  a  smaller  sum  in  payment  of  a  larger  is  not  binding  ^ 
Where,  however,  the  consideration  is  something  new  or  different, 
it  is  good.*^  On  this  principle  a  negotiable  instrument  for  a  less 
sum  may  be  a  satisfaction  of  a  greater.*     A  promise  to  do  what 

one  is  already  bound  to  do  is  not  a  consideration.* 

gcxxl  and  valuable  consideration,  sufficient  more  beneficial  to  him  than  the  money 

to  support  the  promise  to  pay  as  a  new  in    respect    of    some    circumstance,   or 

agn^ement,  separate  and  independent  from  otherwise  he  would  not  have  so  agreed, 

plaintiff's    agreement    with    the    village.  See  Singleton  v.  Thomas.  73  Ala.  205; 

Hooker  v.  Russell,  30  N.  W.  Rep.  (Wis.)  Earl  v.  Peck,  64  N.  Y.  596. 

358.  An  agreement  between  judgment  debtor 

A  gift  of  bonds  inter  tnvos^  invalid  by  atvd  creditor  that  in  consideration  of  the 

reason  of  no  delivery  having  been  made,  debtor  paying  down  part  of  the^ judgment 

is  not  a  sufficient  consideration  to  support  debt  and  costs,  an(^  on  condition  of  his 

an  executory  contract  by  the  donor  to  pay  paying  to  the  creditor  or  his  nominee  the 

the  donee  the  value  of  the  bonds  in  return  residue  by  instalments,  the  creditor  will 

for  their  use  and  appropriation  by  him  for  not  take  any  proceedings  on  the  judg- 

the  purposes  of  his  own  business.     Flan-  ment,  is  nudum  pactum^  being  without 

ders  V.  Blandy,   12'  N.  E.   Rep.  (Ohio)  consideration,  and  does  not  prevent  the 

321.  creditor  after  payment  of  the  whole  debt 

A  promise  to  pay  a  certain  sum  to  a  andcostsfromproceeding  to  en  force  pay- 
university,  to  be  i^ed  exclusively  to  liqui-  ment  of  the  interest  upon  the  judgment, 
date  a  then  indebtedness  of  the  university,  Foakes  v.  Beer,  9  App.  Cas.  605,  follow- 
but  if  used  for  any  other  purpose  the  sum  ing  Pinnel's  Case^  5  Rep.  117,  tf,  and 
CO  be  refunded  to  the  donor,  held  to  Cumber  v.  Wayne,  i  Str.  426. 
be  without  sufficient  consideration,  though  Where<ertain  drafts  were  paid  by  the 
Che  sum  was  used  to  create  a  fund  for  financial  agents  of  a  railroad  corporation 
said  liquidation.  Johnson  v.  Otterbein  in  consideration  of  the  release  of  the 
Univ.,  41  Ohio  St.  527.  balance  of  tbr  contract  in  payment  of 

A.  promised  to  give  ;f20,ooo  to  a  fund  of  which  the  drafts  were  drawn,  the  corpo> 
the  Congregational  Union,  and  paid  cer-  ration  being  then  insolvent,and  the  agents 
tain  instalments  of  the  amount,  but  died  having  no  funds  in  their  hands  out  of 
leaving  ;^8ooo  unpaid  and  unprovided  which  they  could  have  paid  the  drafts, 
for.  The  Union  claimed  that  sum  from  held,  that  the  voluntary  payment  by  the 
A.'s  executors,alleging  that  they  had  been  financial  agents  of  the  drafts  out  of  their 
led  by  A's  promise  to  contribute  larger  o*wn  means,  and  not  out  of  the  means  of 
sums  to  churches  than  they  would  other-  the  railroad  corporation,  was  a  sufficient 
wise  have  done,  that  money  had  been  consideration  to  support  the  release.  In- 
given  and  promised  by  other  persons  in  dianapolis  Rolling  Mill  Co.  v,  St.  L.,  Ft 
consideration  of  A.'s  promise,  and  that  S.  &  W.  R.  Co.,  7  Sup.  Ct«  Rep.  542;  s. 
the  committee  of  the  Union  had  incurred  c,  120  U.  S.  256. 

liabilities  in  consequence  of  A. *s  promise.  8.  Goddard  v,  O'Brien,  9  Q.  B  D.  37; 

Held,  that  the  promise  was  without  con-  Sibree  v,  Tripp,  15  M.  &  W.  23:  Thomp< 

sideration.     In  re  Hudson,  54  L.  J.  Ch.  son  v,  Percival,  5  B.  &  Ad.  925;  Sheehy 

811;  33  W.  R.  819,  V.    Mandeville,   6  Cranch  (U.  S.).  253; 

1.  Smith  V,  Bartholomew,  i  Met.  Mechanics' Bank  z^.  Huston,  11 W.  N.  C. 
(Mass.)  276;  Harriman  v.  Harriman,  12  (Pa.)  389;  Notes  to  Cumber  v.  Wayne. 
Gray  (Mass.),  341;  Smith  v,  Phillips,  77  i  Sm.  L.  C.  (8  Am.  Ed.)  633.  640  seqA 
Va.  548;  Mechanics'  Bank  v,  Huston,  Article  by  Elisha  GreeohcKxl,  Esq.,  17  C. 
II  W.  N.  C.  (Pa.)  389;  Foakes  r.   Beer,  L.  J.  302. 

L.  R.  9  App.  Cas.  605;  I  Sm.   L.  C.  (8  If  a  creditor  agrees  to  relinquish  a  part 

Am.   Ed.)  648;  Shepard  v.  Rhodes,  7  R.  of  his  debt  on  receiving  a  new  or  addi- 

I.  470;  Schnell  v,  Nell,  17  Ind.  29;  WoU  tional  security  for  the  balance,  or  if  he 

ford  V,  Powers,  85   Ind.   294,  301.     See,  agrees  to  receive  a  chattel  of  less  valoe 

infra,  DISCHARGE  OF  Contracts.  than  his  debt  in  satisfaction  of  bis  debt, 

2.  Pinners  Case,  5  Co.  Rep.  117,  a.  his  promise  will  have  a  good  considera- 
Payment  of  a  lesser  sum  in  satisfaction  tion  and  will  be  held  to  be  valid.  Day 
of  a  greater  cannot  be  a  satisfaction  of  v,  Gardner,  7  Atl.  Rep.  (N.  J.)  365. 

the  whole;  but  the  gift  of  a  horse,  hawk,  4.  Deacon  v.  Grid  ley.  15  C.   B.  995; 

(  '  robe  in  satisfaction  is  good,  because  Judgment  on   7th   plea  in  Mallalieu  v, 

it  shall  be  intended  that  the  thing  which  nodgson,   16  Q.  B.   689;  Vanderbilt   9. 

the  plaintiff  has  agreed  to  take  will  be  Schreyer,  91   N.  Y.  392,  401;  Withers  v. 
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Ad^quey.  CONTRACT.  Promiie  to  wUeh  On*  !•  already  BoqbA. 

Ewing^  40  Ohio  St.  400;  Conover  v.  which  he  has  performed  in  his  official 
SUUwell,  34  N.  J.  L.  54;  Crosiy  v.  Wood,  capacity,  especially  if  an  agreement  is 
6  N.  Y.  369;  McCaleb  v.  Price,  12  Ala.  made  to  pay  him  a  greater  sum  for  ser- 
753;  City  V.  Lenze,  27  Ohio  St.  383;  vices  than  the  statutes  allow  him  for  his 
Cobb  V.  Cowdry,  40  Vt.  25,  28;  Runna-  fees.  Andrews  v.  Wilcoxson,  33  N.  W. 
maker  v.  Cordray.  54  111.  303;  Ford  v.  Rep.  (Mich.)  533;  Kick  t/.  Merry,  23  Mo. 
Garner,  15  Ind.  298;  Reynolds  v.  Nugent,  72;  Bent  v,  Wakefield,  etc.,  Bank,  4  C. 
25  Ind.  328.  A  promise  of  extra  pay  to  P.  D.  i;  Stamper  v.  Temple,  6  Humph, 
sailors  in  consideration  of  their  agreeing  (Tenn.)  113.  And  see  Davies  v.  Burns, 
to  finish  a  voyage  for  which  they  had  5  Allen  (Mass.),  349;  Callaghan  v.  Hallet, 
signed  articles  is  without  consideration.  I  Caines  (N.  Y.),  104.  Consenting  to 
Bartlett  v.  Wyman,  14  Johns.  (N.  Y.)  260.  rescind  an  unlawful  agreement  is  no  con- 
So  a  promise  to  pay  a  witness  for  attend-  sideration  for  a  promise.  Hooker  v.  De 
ance  at  court  more  t)ian  the  fees  prc^  Palos,  28  Ohio  St.  257,  258.  But  the 
scribed  by  law.  Dodge  v.  Stiles,  26  Conn,  doing  or  undertaking  of  anything  beyond 
463;  Sweeney  v.  Hunter,  i  Murphey  (N.  what  one  is  already  bound  to  do,  though 
Car.),  181.  Or  any  promise  made  in  con-  of  the  same  kind  and  in  the  same  trans- 
sideration  of  the  payment  in  whole  or  in  action,  isagood  consideration.  A  promise 
part  of  a  debt  already  due.  Warren  v.  to  reward  a  constable  for  rendering  ser- 
Hodge,  121  Mass.  106;  Smith  V.  Bartholo-  vices  beyond  his  ordinary  duty  in  the 
mew,  I  Met.  (Mass.)  276;  Smith  v.  Tyler,  discovery  of  an  offender  is  binding.  Eng- 
51  Ind.  512;  State f^.  Davenport,  12  Iowa,  land  v,  Davidson,  11  A.  &  E.  856;  Davis 
335;  Pabodie  v.  King,  12  Johns.  (N.  Y.)  v,  Munson,  43  Vt.  676;  Brown  v.  God- 
426;  Pomeroy  v,  Slade,  16  Vt.  '220;  Bar-  frey,  33  Vt.  120;  Gregg  v.  Pierce,  53 
ron  V.  Vandverk,  13  Ala.  232;  Price  v.  Barb.  (N.  Y.)  387;  Morrell  v.  Quarles. 
Cannon,  3  Mo.  453;  Pemberton  v,  35  Ala.  544.  *  Compare  Hatch  v.  Mann, 
Hoosier,  i  Kans.  108;  Leining  v.  Gould,  15  Wend.  (N.  Y.)  44. 
13  Cal.  598;  Watts  V.  French,  19  N.  J.  A  contract  by  the  marshal  of  a  city  for 
£q.  407;  Jenness  v.  Lane,  26  Me.  475;  reward  of  his  services  in  the  detection 
Parmalee  v.  Thompson.  45  N.  Y.  58;  and  conviction  of  a  murderer  in  another 
Jenkins  v.  Clarkson,  7  Ohio,  72;  Trum-  county,  is  not  void  as  against  public 
bull  V.  Brock.  31  Ohio  St.  649;  Smith  v.  policy,  his  duty  not  requiring  him  to 
Phillips,  77  Va.  548;  Thompson  v.  Rob-  perform  these  services.  Bronnenberg  v. 
inson,  34  Ark.  44.  Coburn,   11   N.  ^E.  Rep.  (Ind.)  29.     So 

A  promise  by  a  judgment  debtor  to  is  a  promise  of  extra  pay  to  a  ship's 

pay  part  of  the  judgment  is  no  consider-  crew  for  continuing  a  voyage  after  the 

ation  for  an  agreement  to  make  him  a  number  of  hands  has  been  so  reduced  by 

deed  of  the  land.     Phoenix  Ins.  Co.  v.  accident  as  to  make  the  voyai^e  unsafe. 

Rink,  1x0  111.  538.  so  that  the  crew  are  not  bound  to  proceed 

A  promise  by  a  debtor  to  a  creditor  to  under  their  original  articles.     Hartley  v, 

pay  what  he  owes  affords  no  consideration  Ponsonby,  7  £.  &  B.  872.     So  a  promise 

for  the  creditor's  promise  to  convey  land  of  reward  to  a  fireman  for  recbvering  at 

to  the  debtor.     Tucker  v.  Bartle,  85  Mo.  the  peril  of  his  life  a  body  from  a  burning 

114.  building.     Reif  v.   Page.    55   Wis.   496. 

If  a  purchaser  of  chattels,  who  has  See  also  Texas  C.  P.  &  Mfg.  Co.  v, 
Agreed  to  weigh  them  in  order  to  deter-  Mechanics'  Fire  Co.,  54  Texas,  319;  Pilie 
mine  the  price,  weighs  them  on  incorrect  v.  New  Orleans.  19  La.  Ann.  274.  An 
scales,  the  promise  of  the  seller,  upon  agreement  to  give  a  debtor  time  in  con- 
discovering  the  error,  to  pay  him  a  cer-  sideration  of  his  paying  the  same  interest 
tain  sum  if  he  will  reweigh  them  on  cor-  that  the  debt  already  carries  is  inopera- 
rect  scales  is  not  supported  by  a  sufficient  tive.  Kellogg  v.  Olmstead,  25  N.  Y.  1S9; 
consideration.  Billings  v,  Filley,  32  N.  McCann  v,  Lewis,  9  Cal.  246:  Abel  v. 
W.  Rep.  (Meb.)567.  Alexander,45  Ind  523;  Hume  v.  Mazelin. 

A  promise  of  reward  to  an  officer  for  d4  Ind.  574;  Crossman  v,  Wohllchen.  90 

arresting  a  criminal  whom  the  duties  of  III.  537;  Hunt  v.    Postlewait,  28  Iowa, 

his  office   require  him   to  apprehend  is  427;  Hale  v.  Forbis,  3  Mont.  395;  Wil- 

both  without  consideration  and  against  son  v.  Powers,  130  Mass.  127.  Otherwise 

public    policy.     Gilmore    v,    Lewis,    12  when  there  is  an  express  or  implied  siipu- 

Ohio,   281;  Marking  V.   Needy,   8  Bush  lation  that  the  debt  shall  not  be  paid  until 

<Ky.),    22;    Pool    ff.    Boston,    5    Cush.  the  time  fixed  by  the  agreement  arrives., 

(Mass.)  2T9;  Day  v,  Ins.  Co.,  16  Minn.  McComb  v,    Kittredge,    14    Ohio,    348; 

408;  Smith  V.  Whilden,  10  Pa.  St.  39.  Fawceit  v.  Freshwater,  31  Ohio  St.  637; 

A  constable  will  not  be  allowed  to  re-  Pierce  v.  Goldsberry,  31  Ind.  52;  Chute 

cover  upon  a  qtianium  meruit  for  services  v,  Pattee,  37  Me.  102;  Fowler  v.  Brooks. 
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^jBl^qtaLOf,                                   CONTRACT.  Forbe«zmiiM 
Forbearance  to  exercise  a  right  is  a  good  consideration.^ 

13  N.  H.  340;  Keim  v,  Andrews,  59  Miss.  Congregational    Society,   33  Wis.    387; 

39.     Where  a  contract  is  made  for  the  Johnson's  Admr.  v.  Sellers*  Adnnr.,  33 

sale  of  com  npon  condition  that  a  given  Ala.  265;  Gordon  v.  Gordon,  56  N.  H. 

sum  is  paid  down  in  advance,  and  the  170.  173.     There  are  cases  which  hold 

purchaser,  not  having  the  money,  is  given  that  where  one  party  to  a  contract  refuses 

until  the  next  morning  to  get  the  same,  to  perform  his  part,  a  promise  by  the 

no  new  consideration  is  necessary  for  the  other  party  to  pay  something  beyond  the 

extension  of  the  time  of  performance,  consideration  agreed  upon  if  he  will  go 

Biederman  v.  O'Conner,  117  III.  493;  s.  on  and  perform  is  binding.     Munroe  v. 

c,  57  Am.  Rep.  876.     An  agreement  to  Perkins,  9  Pick.  (Mass.)  298;  Cooke  v, 

give  time  or  accept  reduced  interest  in  Murphy,  70  HI.  96;  Holmes   v,  Doane. 

copsideration  of  having  some  new  secur-  9  Cush.  (Mass)  135;  Laitimore  v,   Har- 

ity  would  be  good.     Gates  z/.  Hamilton,  sen.   14  Johns.  (N.  Y.)  330;  Coyner  v. 

12  Iowa,  50;  Kinsey  t/.  Wallace,  36  Cal.  Lynde,  10  Ind.  282;  Lawrence  v,  Davey, 

462.  476.                                      f  28  Vt.  264;  Bishop  V.  Busse,  69  111.  403; 

The  surrender  of  an  old  note  is  suffi-  Stewart  v.  Ketelias,  36  N.  Y.  38S.  392; 
cient  consideration  for  a  new  one  exe-  Rollins  t/.  Marsh,  128  Mass.  116;  Moore 
cuted  by  the  surety,  who,  knowing  the  v,  Detroit  Locomotive  Works,  14  Mich, 
facts  but  mistaking  the  law,  erroneously  266;  Goebel  v.  Linn,  47  Mich.  489.  Com- 
supposed  himself  liable  when  in  fact  he  pare  Endress  v.  Belle  Isle  Ice  Co.,  49 
was  discharged.  Churchill  v.  Bradley,  Mich.  279.  These  cases  are  perhaps  open 
58  Vt.  403.  An  antecedent  debt  consti-  to  the  objection  that  they  hold  the  doing 
tutes  a  good  and  sufficient  consideration  of  what  one  is  legally  bound  to  do  a  con- 
for  a  new  contract.  So  held  where  one  sideration  for  a  promise.  Ayres  v.  Rail- 
negotiable  instrument  was  given  in  pay-  road  Co.,  52  Iowa,  478;  McCarty  v. 
ment  of  another  past  due  and  protested.  Hampton  Bldg.  Assn.,  61  Iowa,*  287; 
Merchants'  Bk.  v,  McClelland,  13  Pac.  Festerroan  v.  Parker,  10  I  red.  L«  (N. 
Rep.  (Colo.)  723.  Car.)  474;  Erb  v.  Brown,  69  Pa.  St.  216; 

An  agreement  to  give  time  would  be  Vanderbilt  v.  Schreyer,  91  N.   Y.   392. 

good  if  made  in  consideration  of  the  pay-  See,  infra.  Discharge  of  Contracts. 

ment  of  the  same  interest  in  advance  or  1.  \iather  v.  Lord  Maidstone,  18  C. 

of  a  promise  to  pay  increased  interest.  B.   273.     The  commonest  case  of   this 

Warner  v,  Campbell.  26  III.  282;  Dicker-  kind  of  consideration  is  forbearing  to  sue. 

son  r.  Commissioners,  6  Ind.  128;  Wright  The  allowance  of  time  in  which  to  pay 

V.  Bartleit,  43  N.  H.   548;  Clarkson  v,  a  debt  is  a  valuable  consideration.   Lips- 

Creely,  35  Mo.  95;  Royal  v.  Lindsay,  15  meier  v,  Vehslage,   27   Fed.   Rep.  175. 

Kans.  591;  Bank  v.  Mallett,  34  Me.  547;  The  forbearance  must  be  for  a  definite 

Williams  V.  Scott,  83  Ind.  405;  Hubbard  or  ascertainable  time;  forbearance  for  a 

V.  Ogden,  22  Kans.  363;  Preston  v.  Hen-  reasonable  time  is  sufficient.    Oldershaw 

ning.  6  Bush  (Ky.),    556;  Mfg.   Co.   v.  v.  King,  2  H.  &  N.  517;  Hake  v.  Hotch- 

Bradley,  105  U.  S.  175.  kiss,  23  Vt.  231;  Sidwell  v.  Evans,  i  P. 

A.  and  several  others  being  liable  as  &  W.  (Pa.)  383;  King  v,  Upton,  4  Me. 
makers  of  two  notes  aggregating  $350,  387;  Lonsdale  v.  Brown,  4 Wash.  (U.S.) 
the  holder  of  the  notes  agreed  to  release  148;  Elting  v,  Vanderlyn,  4  Johns.  (N. 
A.,  and  also  to  release  a  lien  which  he  Y,)  237;  Calkins  v.  Chandler.  36  Mich, 
held  as  security  for  the  notes,  if  A.  would  320;  Glasscock  z\  Glasscock,  66  Mo.  627; 
pay  $xoo  cash  and  give  his  note  for  $115,  Willis  v.  Ross,  77  Ind.  i;  Hockenbury 
payable  at  an  earlier  date  than  the  last  v,  Meyers,  34  N.  J.  L.  346;  Cathcart  v. 
maturing  of  the  joint  notes.  Held^  that  Thomas,  8  Baxt.  (Tenn.)  172;  Howe  v. 
there  was  sufficient  consideration  to  sup-  Taggart,  133  Mass.  284;  Shupe  v.  Gal- 
port  the  promise  to  release,  as  the  original  braiih,  32  Pa.  St.  20;  Cary  v.  White.  52 
notes  were  satisfied  to  the  extent  of  $215  N.  Y.  138;  Mecorney  v,  Stanley.  8  Cush. 
earlierthan  they  matured,  and  the  original  (Mass.)  85;  Manter  v.  Churchill,  127 
obligors  other  than  A.  still  continued  Mass.  31;  (Oilman  v.  Kibler,  5  Humph, 
liable  for  the  balance.  Kirchoff  v.  Voss,  (Tenn.)  19;  Edgerton  v.  Weaver,  105  III. 
3  S.  W.  Rep.  (Tex.)  548.  43.    Compare  Holzworth  v.  Koch,  26  Ohio 

A  promise  to  do  what  one  is  already  St  33;  Boyd  v.  Freize,  5  Gray  (Mass.), 

bound  by  contract  with  a  third  person  to  553;  Breed   v.  tHilhouse,    7  Conn.  523; 

do  has  been  held  to  be  a  good  considera-  Lomax  r.  Smyth.  50  Iowa,  223;  Johnston 

tion.     Scotson  v,  Pegg,  6  U.  &  N.  295.  Harvester  Co.  v,  McLean,  57  Wis.  258. 

'  The  following  cases  hold  that  it  is  not  a  A  promise  to  forbear  generally,  without 

good  consideration:  Davenport  v.  First  naming  any  particular  time,  has  been 
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AdequMj— lorbtumaM.  CONTRACT,     CompromiBa  of  Diq^tod  Cliinui. 

The  compromise  of  a  disputed  claim  is  a  good  consideration.^ 

construed    to  mean  perpetual    forbear-  mately  appear  that  the  claim  was  wholly 

ance.    Clark  v.  Russell,  3  Watts  (Pa.),  unfounded.     The  detriment  to  the  party 

ax3.  consenting  to  a  compromise  arising  from 

A  promise  not  to  prosecute  a  demand  the  alteration  in  his  position,  forms  the 

which  has  no  existence  in  law  or  fact  is  real  consideration   which  gives  validity 

no  consideration.     Forth  v.  Stanton,  i  to  the  promise.     Grandin  v,  Granain,  9 

Wms.  Saund.  210;  Hamaker  v.  Eberly,  Atl.  Rep.  (N.  J.)  756;  s.  c,  11  East.  Rep. 

3  Binn.  (Pa.)  509:  Jones  v.  Ashburnham,  561. 

4  East,  455:  Palfrey  v.  Railroad  Co.,  4  An  agreement  to  relinquisb  a  timber 
Allen  (Mass.),  55;  Tucker  v.  Ronk,  43  culture  claim*  was  held  a  sufficient  con- 
Iowa,  80;  Prater  v.  Miller,  25  Ala.  320;  sideration  for  a  contract.  Palmer  v. 
Jarvis  r.  Sutton.  3  Ind.  289;  Kidder  v,  March.  34  Minn.  127. 

Blake.  4S  N.  H.   530;  Stewart  v.  Brad-  The  waiver  of  a  legal  right  on  the  part 

ford,  26  Ala.  410;  Sullivan  v.  Collins,  18  of  a  promise  is  a  sufficient  consideration 

Iowa,  228;  Long  v.  Towl,  42  Mo.  545;  for  a  promise  made  on  account  of  such 

Foster  v,  Metts,  55  Miss.  77;  Gunning  waiver.     Vogel  v.  Meyer,  23  Mo.  App. 

V,  Royal,    59   Miss.   45;  MulhoUand  v,  42^. 

Bartlett,  74  III.  58;  Cline  v,  Templeton,  The  sale  and    relinquishment    of  an 

78  Ky.  550;  Smith  v,  Easton,  54  Md.  138;  inchoate  homestead  or  other  possessory 

Ecker  V.  McAllister.  54  Md.  362;  Schroe-  right  upon  the  public  domain,  together 

der   V.   Fink,  60  Md.   436;  Graham  v,  with  the  ranch  and  other  improvements 

Johnston,  8  Eq.  36;  Edwards  v.  Baugh,  thereon,  were  held  to  constitute  a  good 

XI  M.  &  W.  641:  Leake  on  Cont.  625.  and  valid  consideration  for  a  promissory 

Where  a  loan  company  claims  that  its  note.  Paxton  Cattle  Co.  v.  First  Nat.  Bk. 

agent,  who  is  liable  to  it  for  arrears  of  of  Arapahoe,  33  N.  W.  Rep.  (Neb.)  271. 

interest  on  the  loans  effected  by  him,  is  1.  A  compromise  of  a  disputed  claim 

responsible  to  it  for  interest  on  mortgages,  or  the  discontinuance  of  a 'suit  already 

which  interest  had  all  been  realized  by  brought  may  uphold  a  promise,  although 

the  company  by  being  embraced  in  vari-  the  demand   was  unfounded.     Cook  v. 

ous  decrees  of  foreclosure  under  which  Wright,  i   B.  &   S.   559;    Longridge  v. 

the  company  had  sold  the  properties  and  Dorville,  5  B.  &  Aid.  117;  Callisher  v. 

bid  them  in  for  the  full  amount  of  the  Bischoffsheim,  L.  R.  5  Q.  B.  449;  Payne 

decrees,  the  claim  of  the  company  for  v,  Bennet,  2  Watts  (Pa.),  427:  Rice  v. 

such  interest  is  groundless  and  colorless;  Bixler,   i  W.  &  S.  (Pa.)  445;  WorraU's 

and  a  compromise  based   thereon,  and  Accounts,  5  W.  &  S.  (Pa.)  iii;  Jones  v, 

notes  made  in  pursuance  thereof,  are  void  Rittenhouse,  87  Ind.  348;  Bank  v.  Geary, 

for  want  of  consideration,  even  though  5  Pet.  (U.  S.)  98;  Grasselli  v.  Lowden, 

made  to  avoid  litigation.     U.  S.  Mort-  11  Ohio  St.  349;  Adams  v.  Morton.  37 

gage  Co.  V,  Henderson,  12  N.  E.  Rep.  Iowa.  255;  Fleming  7/.  Ramsey.  46  Pa. 

(Ind.)  88.  St.  252;  Logan  v.  Matthews,  6  Pa.  St. 

Forbearance  to  file  a  ^cna  J!de  though  417;  Fisher  tf.  May,  2  Bibb  (Ky.),  448; 

invalid  claim  is  good  consideration  for  Taylor  v.    Patriclc,    i   Bibb  (Ky.),   168; 

a  promise.     Hewett  v.  Currier,  63  Wis.  Craus  v.  Hunter.  28  N.  Y.  389:  Ins.  Co. 

386.  V.   Watson,   59   N.    Y.    390;    Feetcr    v, 

A  contract  of  license  provided  for  a  Weber.  78  N.  Y.  334:  Russell  v.  Cook, 

forfeiture  by  the  licensee  of  all  rights  3  Hill  (N.  Y.),  504;  Holcomb  v.  Stimp- 

tbereunder  upon  his  default  in  any  quar-  son,  8  Vt.   141;  Blake  v.    Peck,  11  Vt. 

terly  payment  of  royalties.     Such  default  483:   Bellows    v.   Sowles,    55    Vt.    391; 

was  made  and  the  patentee  gave  notice.  Miller  v.  Hawker.  66  111.  185;  Parker  v. 

but  subsequently  withdrew  it  at  the  re-  Enslow,  102  111.  272;  Richardson  v.  Com- 

quest  of  the  licensee,  who  promised  to  stock,   21  Ark.   69;  Hewett  v.    Currier, 

pay  the  amount  due.     The  paient  was  32  Alb.   L.  J.  (S.  C.  Wis)  178;  Morris 

subseouently  declared  void.     //eUt  that  v.  Munroe,  30  Ga.  630;  Stover  v.  Mitch- 

tbe  withdrawal  of  the  forfeiture  was  of  ell,  45   111.   213;  MrClellan  v.  Kennedy, 

itself  sufficient  consideration  to  support  8  Md.  230,  248;  Smith  v,  Penn,  22  Gratt. 

the  promise  to  pay.     Hyatt  v.  Dale  Tile  (Va.)   402;    Warren    v,    Williamson,    8 

Mfg.  Co.,  12  N.  E.  Rep.  (N.  Y.)  705.  Baxt.  (Tenn.)  427;  Central  Trust  Co.  v. 

The  compromise  of  a  disputed  claim,  Wabash,  etc.,  R.  Co..  29  Fed.  Rep.  546; 

made  bona  fide ,  is  a  good  consideration  Lipsmeier  y,  Vehslage.  29  Fed.  Rep.  175. 

for  a  promise,  whether  the  claim  be  in  A  bona  fide  compromise  ot  a  real  claim 

suit,*or  litigation  has  not  been  actually  is  a  good    consideration,    whether    the 

commenced,  even  though  it  would  ulti-  claim  would  have  been  successful  or  not. 
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28.  Pait  Consideratioii— Horal  Obligation— Effect  of  Subsequent 
Promise. — ^The  consideration  must  consist  of  a  present  or  future 
act;  a  past  act  cannot  serve  as  a  consideration    for   a   promise.^ 

Miles  V.  New  Zealand  Alford  Estate  Co.,  v.  Whitford,  102  Mass.  448;  Sammers  v. 

32  Ch.  D.  266.  Vaughn,  35  Ind.  323;  Hopkins  v.  Richard- 

Where  an  action  hfu  been  commenced  son,  9  Gratt.  (Va.)485;  Shealy  v.  Toole, 

by  a^andlord  against  his  tenant  for  dam-  56  Ga.  210;  Barlow  v.  Smith,  4  Vt.  139, 

ages  for  misuser  and  bad  cultivation,  an  Bulkley  v.  Landon,  2Conn.  404;  Roscorla 

arrangement  by  which  the  litigation  is  to  v,  Thomas,  3  Q.  B.  234.    When  a  part  ot 

be  stopped  and  the  lease  surrendered  with*  the  consideration  is  past  and  a  pan  is  not, 

out  fraud,  carries  with  it  a  sufficient  con-  it  is  enough  to  sustain  a  promise.  Loomis 

sideration    to    support    it.     Baumier   v,  v.  Newhall,  15  Pick.  (Mass.)  159;  Wiggins 

Antian,  31  N.  W.  Rep.  (Mich.)  888;  s.  c,  v,  Keizer,  6  Ind.  252;  Roberts  v.  Gris- 

8  West.  Rep.  115.  wold,  35  Vt.  496.     If  the  nature  of  the 

With  regard  to  the  settlement  of  a  dis-  transaction  is  such  as  to  give  rise  to  an 

puted  boundary-line,  it  was  held  that  the  obligation,  the  law  will  imply  a  promise 

mutual  concessions  of  the  parties  in  fixing  to  fulhl  it;  if  it  is  not,  a  subsequent  prom- 

the  disputed  boundary-line,  and  the  relin-  ise  will  not  create  the  liability  which  was 

quishment  by  one  of  them  of  his  claim  to  wanting  in  the  first  instance.     Hayes  v. 

the  disputed  strip  of  land,  were  sufficient  Warren,  2  Strange,  933;  Docket  v.  Voyel, 

consideration  to  support  the  promise  of  Cro.  Eliz.  885;  Jereny  v.  Goochman,  Cro. 

the  other  to  pay  the  value  of  the  strip.  Eliz.  442;  Hunt  v.  Bate,  Dyer,  272,  B; 

Finley  v.  Funic,  12  Pac.  Rep.  (Kans.)  15.  Comstock  v.  Smith,  7  Johns.  (N.  Y.)  87. 

Where  plaintiff  put  furnaces  into  de-  Where  a  son  of  full  age  fell  sick  among 
fendant's  building, with  warranty  that  they  strangers  and  was  supported  by  them  untU 
would  heat  the  building  suitably;  if  not,  he  died,  a  subsequent  promise  of  repay- 
that  they  should  be  removed,  if  he  were  ment  by  the  father  was  without  consider- 
notified  before  Jan.  i;  and  after  Jan.  i  ation.  Mills  t^.  Wyman,  3  Pick.  (Mass.) 
the  defendant  company  notified  him  that  207.  "  The  rule  of  the  law  seems  now 
they  did  not  comply  with  the  warranty,  well  established, although  it  may  formerly 
excusing  its  failure  to  do  so  before  on  the  have  been  left  in  doubt,  that  the  past  per- 
ground  that  the  weather  was  not  cold ,  formance  of  services  constitutes  no  con- 
enough  to  test  the  furnaces, — ^it  was  held  sideration  even  for  an  express  promise, 
that  a  compromise  made  in  good  faith  unless  they  were  performed  under  the 
under  these  circumstances,  by  which  plain-  express  or  implied  request  of  the  defend* 
tiff"  agreed  to  accept  a  less  sum  than  the  ant,  or  unless  they  were  done  in  perform- 
contract  price,  unless  it  should  show  to  ance  of  some  duty  resting  on  him."  Shaw, 
defendant  thereafter  that,  the  furnaces  C.  J.,  in  Mills  v,  Wyman,  3  Pick.  (Mass.) 
would  heat  the  building  as  stipulated,  was  207.  See  also  Dearborn  v.  Bowman,  3 
supported  by  sufficient  consideration.  Met.  (Mass.)  155;  Loomis  v.  Newhall,  15 
" The  law  favors  such  settlements  of  con-  Pick.  (Mass.)  159;  Dodge  v.  Adams,  19 
troversies,  and  finds  a  consideration  for  Pick.  (Mass.)  429;  Balcom  v.  Craggin,  5 
the  contract  looking  to  the  compromise  in  Pick.  (Mass.)*  295;  Shepherd  v.  Young,  8 
the  mutual  agreement  of  the  parties  to  Gray  (Mass.),  152;  Bartholomews.  Jack- 
abide  the  result  of  the  settlement."  Rich-  son,  20  Johns.  (N.  Y.)  28;  Carson  v. 
aidson  &  Boynton  Co.  v.  Indep.  Dist.  of  Clark,  i  Mo.  159;  Snevily  v.  Reed,  9 
Hampton,  31  N.  W.  Rep.  (Iowa)  871.  Watts  (Pa.),  396;  Geer  v.  Ardier,  2  Barb. 
The  parties  must  believe  that  the  claim  is  (N.  Y.)  420;  Ingraham  v.  Gilbert,  20 
a  good  one,  and  it  must  be  such  a  claim  Barb.  (N.  Y.)  151.  Goods  furnished  a 
as  they  could  reasonably  regard  as  serious,  third  party  at  the  maker's  request  are  a 
Wade  V.  Simeon,  2  C.  B.  548;  Davisson  good  consideration  for  a  note  given  in 
V.  Ford,  23  W.  Va.  6,  17;  Ex  parte  Ban-  payment  therefor.  Lipsmeier  v.  Vehslage, 
ner,  17  Ch.  D.  490.  If  the  party  knows  29  Fed.  Rep.  175.  A  service  rendered 
or  ought  to  know  that  the  claim  has  no  voluntarily  without  a  request  is  not  a  con- 
foundation,  it  is  not  a  consideration.  Pit-  sideration  for  a  subsequent  promise,  unless 
kin  V,  Noyes,  48  N.  H.  294;  McKinley  v,  the  promisor  accepts  the  benefit  under 
Watkins,  13  III.  140;  Headleyt/.  Hocklev,  circumstances  which  leave  him  free  to 
50  Mich.  43;  Ormsbee  v.  Howe,  54  Vt.  refuse.  The  use  of  goods  sent  without 
182;  Feeter  v.  Weber,  78  N.  Y.  334.  orders  is  evidence  of  an  acceptance  which 

1.  A  past  consideration  will  not  support  may  supply  the  want  of  a  request ;  but  the 

an  express  promise.     Johnson  v,  John-  case  is  different  where  one  constructs  a 

son's  Admr.,  31  Pk.  St.  450;  Chamberlin  building  on  the  land  of  another  wfobout 
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bis  knowledge  or  assent,  or  erects  a  struc-  from  London  to  Boston,  where  the  king 

tnre  differing  materially  from  that  specified  then  was,  and  to  London  back,  and  so  to 

in  "the  agreement  under  which  the  work  and  from  Newmarket,  to  obtain  the  pardon 

was  done.     Bryant  v,  Stillwell,  24  Pa.  St.  of  the  defendant,  and  afterwards  the  de- 

319;  Shaw  V,  The  Turnpike,  2  Pa.  454;  fendant  in  consideration  of  the  premises 

Munroe  v.  Butt,  8  E.  &  B.  738;  Smith  v.  promised  the  plaintiff  ;£ioo,  which  he  had 

Brady,  17  N.  Y.  173;  Trustees  t/.  Bennett,  not  paid.     Heldy  that  the  promise  related 

3  Dutch.  (N.  J.)  512.  back  to  the  request,  and  was  binding.  See 

When  Uie  plaintiff  relies  on  a  subsequent  also  Elderton  r\  Emmens,  4  C.  B.  479; 

payoiv&t  it  must  be  coextensive  with  the  Townsend  v.  Hunt,  Cro.  Car.  408;  Riggs 

consideration,  and  such  as  to  time,  man-  v,  Bullingham,  Cro.  Eliz.  715;  Sidenham 

ner,  and  amount  as  the  law  would  imply  and  Worlington's  Case,  2  Leon.  224.     A 

^ad  no  express  promise  been  given.  Hop-  promise  of  a  sum  certain  in  consideration 

kins  V,  Logan,  5  M.  &  W.  241 ;  Jackson  of  an  antecedent  marriage  contract^  at 

V.  Cobbih,  8  M.  &  W.  790.     A  warranty  the  defendant's  request,  is  binding.  Marsh 

given  after  the  sale  is  not  binding  on  the  v,    Karenfonl,   Cro.  Eliz.  59;  Waters  v, 

render.     Roscoria  v.   Thomas,  3  Q.  B.  Howard,  8  Gill.  262.     An  act  done  at  the 

234;  Hunt  V,  Bate,  Dyer,  272,  B;  Thorn-  request  of  another  will  not  be  a  consider- 

lon  V,  Jenyns,  I  M.  &  G.  166;  Kaye  v.  ation,  unless  the  intention  was  to  charge 

Dutton,  7  M.  &  G.  807;  Ehle  v,  Judson,  him,  or  his  credit  was  the  inducement  to 

»5  Wend.  (N.  Y.)  97;  Vandakinr.  Soper,  the  act.     When  the  relation  between  the 

I  Aiken,  287.     A  promise  by  a  husband  parties  is  one  of  charity  or  beneficence,  it 

to  pay  an  antenuptial  debt  of  his  wife  will  cannot  be  made  legally  obligatory  by  the 

not  make  the  debt    his    own.     Cole  v.  most  express  promise.    Bushnell  v^  Bishop 

Shurtleff,  41  Vt.  311.     A  promise  by  an  Hill  Colony,  28  111.  204;  Russell  r.  Clark, 

executor  to  pay  a  debt  due  bv  his  testator  7  Cranch  (U.  S.),  69;  Hamor  v,   Moore, 

does  not  impose  a  personal  obligation.  8  Ohio  St.  239.     A  subsequent  promise 

Rann  v.   Sughes,   7  T.  R.  350,   m»     A  may,  however,  be  evidence  of  the  under- 

promise  by  a  debtor  to  pay  the  debt  to  a  standing  of  the  parties.     Hatch  v,  PurcelU 

third  pefson,  or  >y  a  third  person  to  pay  i   Fost  r  (N.   H.),   544;  Wilson  v,  Ed- 

a  debt,  is  invalid.     Hopkins  v,  Logan,  5  monds,  4  Foster  (N.   H.),  517;  Paul  r. 

M.  &  W.  241.  Stackhouse,   38   Pa.   St.   302.    The  rule 

Although  a  subsequent  promise  will  not  that  a  past  transaction  will  not  sustain  any 

alter  the  contract,  it  may  be  material  evi-  promise  which  the  law  would  not  imply 

dence  of  what  the  contract  is.     Where  a  cannot  be  evaded  by  the  introduction  of  a 

note  was  given  for  past  services,  the  fact  nominal  consideration  or  of  a  consideration 

that  it  was  given  was  held  to  raise  a  pre-  which  is  inadequate  to  the  promise.  Shep- 

snmption  that  there  had  been  a  previous  ard  v,  Rhodes,  7  R.  L  470.     In  Schnell  v, 

understanding    that    such    compensation  Nell,  17  Ind.  29.  a  promise. by  a  husband 

should  be  made.     Pitts  v.  Pitts,  21  Ind.  to  pay  a  legacy  left  by  his  wife  in  con- 

309.  sideration  of  one  cent,  of  natural  love  and 

If  A  advances  to  B  a  sum  of  money  affection,  and  of  the  services  she  had  ren- 

towards  the  purchase  of  a  house  by  B,  this  dered  tolUm  during  her  life,  was  held  to 

is  a  sufficient  consideration  for  a  sybse-  be  without  consideration.     A  promise  to 

quent  promise  by  B  to  pay  the  amount,  fulfil  an  obligation  which  could  be  enforced 

although  the  deed  was  taken  in  the  name  in  equity  is  in  some  cases  bixxling.     Geer 

of  A  as  security  for  the  advance,  and  the  r.  Archer,  2  Barb.  (N.  Y.)  420;  Stewart 

debt  is  not  extinguished.     Hennessey  v,  v,  Eden,  2  Caines  (N.  Y.),  150;  Hudson 

Connor,  139  Mass.  I30.  v.  Critcher,  8  Jones  (N.  Car.),  485;  La 

When  an  act  is  done  at  the  request  of  Touche  v.  La  Touche,  3  H.  i  C.  576. 

another,  the  law  will  imply  a  promise  to  Thus  if  the  principal  debtor  promises  the 

pay  what  the  service  is  reasonably  worth,  surety  to  discharge  the  debt  when  due,  the 

but  a  subsequent  promise  to  give  a  specific  latter  may  sue  at  once  if  the  promise  is 

sum    may  be  binding.     It    operates  by  not  fulfilled.     Keller  v.  Rhoads,  39  Pa. 

reducing  to    certainty  what    the   parties  St.  513;  Swift  «'.  Crocker,  21  Pick.  (Mass.) 

have  left  undetermined.     In  Lampleigh  t^.  241;  Haseltine  v.  Guild,  11   N.   H.  390. 

Brathwait,  Hobart,  105.  i  Sm.  L.  C.  (8th  So  an  assignee  of  a  chose  in  action  wha 

Ed.)  267,  the    declaration    averred   that  receives  a  promise  of  payment  from  the 

whereas  the  defendant  had  previously  slain  debtor  may  enforce  it  by  suit  in  his  own 

one   Patrick  Mahune,  and  after  the  said  name.  Crocl^er  v,  Whitney,  10  Mass.  316; 

felony  done  instantly  required  the  plaintiff  Cromelien  v,   Mauger,    17   Pa.   St.  169; 

to  laborand  do  his  endeavor  to  obtain  the  Tieman  v,  Jackson,  5  Peters  (U.  S.),  580. 
king's  pardon  for  the  said  felony,  to  wit.        An  existing  debt  is  not  a  consideration 

in  riding  and  journeying  at  his  own  charges  for  any  promise  which  the  law  will  not 
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It  was  at  one  time  held  that  a  moral  obligation  would  support  a 
subsequent  express  promise.  This  doctrine  has  been  generally 
repudiated,^  although  it  is  still  occasionally  to  be  met  with. 

Although  a  subsequent  promise  is  not  a  good  consideration,  it 
may  operate  as  a  waiver  of  a  defence  that  would  otherwise  be 
valid.*  Thus  a  promise  to  pay  a  debt  which  -has  been  barred  by 
the  Statute  of  Limitations,^  or  by  a  discharge  in  bankrupt- 
imply  from  it.  Hopkins  v,  Logan,  5  M.  to  render  a  subsequent  promise  valid 
ft  W.  241 ;  Roscoria  v,  Thomas,  3  Q.  B.  some  act  must  have  been  done  or  service 
234.  The  doctrine  that  a  past  considera^  rendered  on  the  faith  of  an  express  or 
tion  will  not  support  a  promise  may  seem  implied  request,  and  that  when  this  ele- 
at  variance  with  the  forms  of  plead-  ment  is  wanting  it  will  not  be  enough  to 
ing,  which  aver  that  the  defendant  being  show  that  the  defendant  was  morally 
indebted  to  the  plaintiff  promised  to  pay.  bound  to  remunerate  the  plaintiff,  and 
But  in  such  cases  the  promise  relied  on  is  ratified  the  obligation  by  an  express 
not  the  express  promise,  but  the  promise  promise.  Hamor  r.  Moore.  8  Ohio  St. 
which  the  law  implies  from  the  existence  239:  Updike  v.  Titus  2  Beas.  (N.  J.) 
of  the  debt.  If  the  express  promise  is  151;  Nightingale  v,  Barney,  4  Greene 
different  from  that  which  the  law  implies,  (Iowa),  106;  Paul  v,  Stackhouse,  38  Pa. 
it  is  without  consideration,  and  cannot  be  St.  302;  Geer  v.  Archer,  2  Barb.  (N.  Y.^ 
enforced.  Where  a  debt  is  barred  by  the  420,424;  Dearborn  v.  Bowman,  3  Met. 
Statute  of  Limitation,  a  promise  to  pay  in  (Mass.)  165;  Wiggins  v.  Keizer,  6  Ind. 
goods  will  not  revive  it.  Reeves  z^.  Heame,  252;  Efakin  v.  Fenton.  15  Ind.  59;  In- 
I  M.  &  W.  323;  Earle  t^  Oliver,  2  Ex.  graham  v.  Gilbert,  20  Barb.  (N.  Y.)  151: 
71;  Short  V.  McCarthy,  3  B.  &  Aid.  626;  Thorne  v,  Deas,  4  Johns.  (N^Y.)  84; 
Titus  If.  Ash,  4  Foster  (N.  H.),  319.  Watkins  v.   Halstead,  2  Sandf.'(N.  Y.) 

1.  Hawkes  v.   Saunders,   Cowp.    290;  311;    Cook    v,    Bradley.    7    Conn.    57; 

Atkins  V,  Banwell,  2  East,  505;  Cooper  Loomis  v.  Newhall,  15  Pick.  (Mass.)  159; 

V,  Martin,  4  East,  76:  Wing  v.  Mill,  i  B.  Dodge  v.  Adams,  19  Pick.  (Mass.)  429; 

&  Aid.  104;  Lee  v.  Mug^ridge,  5  Taunt,  Bates  v.  Wilson,  i  Sneed  (Tenn.),  376: 

36;  Doty  V.  Wilson,  14  Johns.  (N.  Y.)  Holt  v.  Robinson,  21  Ala.  106. 
378;  Willing  V,  Peters,  12  S.  &  R.  (Pa.)        8.  The  moral  duty  of  a  father  to  pro- 

177;  Trumbull  V.  Tilton,  i  Foster (N.  H.),  vide  for  his  child  is  a  sufficient  consider- 

128;  Cunningham   v,  Garvin,  10  Pa.  St.  ation    for    a    promise    to*  pay    money. 

366,  368;  Greeves  v.  McAllister,  2  Binn.  Knowles  v.  Erwin.  43  Hun  (N\  Y.),  150. 

(Pa.)  591;  Montgomery  v.   Lampton,   3  Cases  are  sometimes  decided   on    this 

Met.  (Ky.)  519;  Stewart  v.  Eden,  2Caines  ground,  whert  they  fall  within  the  well- 

(N.  Y.),  150;  Bently  v,  Morse,  ^  Johns,  recognized  exceptions  to  the  rule  that  a 

(N.  Y.)  468;  Glass  V,  Beach,  5  Vt.  172;  past  consideration   will  not   support   a 

Hemphill  v.  McCIimans,  24  Pa.  St.  367;  promise.     See    for    instances    cases    of 

Vance  v.  Wills,  8  Ala.  399.  promises  to  pay  debts  after  a  discharge 

8.  The  fallacy  of  the  doctrine  was  ex-  in  bankruptcy,  infra, 
posed  in  a  note  to  the  case  of  Wennall  v.        4.  One  cannot  render  a  contract  wiih- 
Adney,  3  Bos.  &  P.  247,   249,  where  it  out  consideration  valid  by  promising  not 
was  shown  that  the  cases  where  a  past  to  take  advantage  of  the  want  of  consid- 
consideration  had  been    upheld  on    the  eration.     Belknap  v.  Bender,  7$  N.  Y. 
ground  of  moral  cbiigation  were  all  cases  451.     Or  a  contract  ^hich  is  contrary  to 
of  a  precedent  consideration,  which  would  the   policy  of  the  law.     Shister  v.  Van- 
have  given  rise  to  an  implied  promise  but  dike,  94  Pa.  St.  447.     But  when  a  con- 
for  the  intervention  of  some  positive  rule  sideration  moves  from  the  plaintiff  under 
of  law  which  might  be  waived  by  the  party  circumstances  which  would   render  the 
for  whose  benefit  it  was  introduced.     See  defendant  liable  but  for  some  positive 
also  Mills  V.  Wyman,   3   Pick.  (Mass.)  rule  of  law,  he  may  affirm  the  contract 
207;  Hatchell  v,   Odorn,  2  Dev.  &  Bat.  by  a  subsequent  promise.     Sec  in/m. 
(N.  Car  )  302.  As  was  said  by  Lord  Den-        5.  Winnall  v.  Adney,  3  Bos.  &  P.  247; 
man  in  Eastwood  v.  Kenyon,  11  A.  &  E.  Kingston  v,  Wharton,  2  S.  &  R.  (Pa.) 
438,  if  it  were  true  that  a  moral  obliga-  208  :    Maxim   v.  ^Morse,   8   Mass.    127 ; 
tion  will  support  a  promise  every  prom-  Yates  v,    Hollings worth,  5   Har.  &  J. 
ise  would   be  legally   binding,  because  (Md.)  216;  Walbridge  v.  Harroon,  18  Vt. 
every  promise  carries  with  it  a  moral  ob-  448;    Farmers*  &,  M.   Bank  v.  Flint.  17 
ligation.     It  is  now  generally  held  that  Vt.  508;  Johnson  v,  Evans.  8  Gill   (Md.) 
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cy,*  is  good.  But  a  promise  to  pay  a  debt  which  the  creditor  has 
by  his  own  act  effectually  released  is  without  consideration.*  So 
a  promise  made  by  a  woman  when  single  to  perform  a  promise  pre- 
viously made  by  her  while  married  is  not  binding  without  a  new 
consideration.*  Such  a  promise  has  been  sustained  when  the 
original  promise  was  an  engagement  binding  her  separate  estate.* 

24.  -Claaaificatioii  of  Simple  Contracta^Simple  contracts  may  be 
divided  into  two^classes:  i,  those  arising  from  agreement;  and, 
2,  those  arising  independently  of  agreement  or  implied  in  law. 

25.  Agreement  ConaiitB  of  (MTer  and  Acceptance. — The  most  essen- 
tial element  of  agreement  is  the  consent  of  the  parties.  If  two  or 
more  parties  express  their  consent  to  a  common  purpose  with  a 
view  to  forming  a  contract,  this  is  an  agreement.  An  agreement 
usually  consists  of  an  offer  by  one  party  and  an  acceptance  by  the 
other.  Indeed  every  agreement  may  be  reduced  to  an  acceptance 
of  an  offer.  The  agreement  is  perfect  as  soon  as  the  offer  is  ac- 
cepted.* 

155;  Ross  V.  Ross,  20  Ala.  105;  Phelps  8.  Musick   v,    Dodson,   76   Mo.   624; 

V.  WtlUamson,  26  Vt.  230;  i  Sm.  L.  C.  Kennerey  v.  Martin.  8  Mo.  698;  Maher 

(8  Am.  Ed.)  988;  Turner  v,  Chrisman,  20  v.  Martin.  43  Ind.  314;  Hetberington  v, 

Ohio,  332.  Hixon,  46  Ala.  297;  Hay  ward  v.  Barker. 

One  who  admits  his  liability  for  and  52  Vt.  429;  Felton  v,  Reid.  7  Jones  L. 

promises  to  pay  a  debt  just  before  the  (N.  Car.)  269;  Waters  v.  Bean,  15  Ga. 

Statute  of  Limitations  is  about  to  bar  a  358;  Littieffeld  v,  Shce,  2  B.  &  Ad.  811. 

suit,  admits  and  promises  on  a  considera*  Contra.  Goulding  r.  Davidson,  26  N.  Y. 

lion.     Parsons  v.  Frost,  55  Mich.  230.  604;  Hemphill  v.  McClimons,  24  Pa,  St. 

A  promise  by  one  debtor  to  pay  the  367;   Lee  z/.  Muggeridge,    5   Taunt.    36; 

whole  or  part  of  a  joint  debt  which  has  Brown  v,  Bennett.  75  Pa.  St.  420;  Front 

been  barred  by  the  Statute  of  Limitations  v,  McDonald,  83  Pa.  St.  144;  Wilson  v, 

is  binding.    Lfcchmere  v.  T'Ictcher,  i  C.  Burr,  25  Wend.  (N.  Y.)  386. 

&  M.  623.  4.  Vance  v.  Wells,  8  Ala.  399;  Forrest 

1.  Trueman    v.    Fenton.   Cowp.    544;  v.  Robinson,  4  Porter  (Ala.),  44;  Sadler 

Field's  Est..  2  Rawle(Pa.),  351:  Bolton  v.  v.  Houston,  4  Porter  (Ala.),  208:  I  L.  C. 

King.  105  Pa.  St.  78;  i  Sm.  L.  C.  (8th  Am.  Eq.  (5  Am.  Ed.)  742;  Viser  v.  Bertrand. 

Ed.)  1462.  14  Ark.  267;  Hubbard  v.  Bugbee,  55  Vt. 

The  moral  obligation  to  pay  a  debt  is  506. 

sufficient  consideration   to  support   the  A  promise  by  a  married  woman,  hav- 

promise  of  a  bankrupt,  made  after  his  ing  a  separate  estate,  to  pay  for  ncces- 

discharge  from  bankruptcy,  to  pay  a  debt  saries  furnished  her  upon  the  credit  of 

from   which  he    had    been    discharged,  her  separate  estate,  is  a  sufficient  consid- 

Wislizenusv'.  O'Fallon,  3  S.W.  Rep. (Mo.)  eration  for  a  new  promise  after  the  death 

837.  of  her  husband.     Sherwin  v.  Sanders,  9 

A  moral  obligation  supports  a  promise  Atl.  Rep.  (Vt.)  239;  s.  c,  11  East.  Rep. 

after  a  discharge  in  bankruptcy.     Post  v,  473. 

Losey.  12  N.  E.  Rep.  (Ind.)  121.  A  mortgage  of  her  separate  estate  by  a 

9.  Snevily  v.  Reed,  9  Watts  (Pa.),  396;  married  woman  to  secure  her  husband's 

Valentine  v,  Foster,  I  Met.  (Mass.)  520;  debt  is  not  in  South  Carolina  a  **con 

Stafford  v.   Bacon,  I  Hill  (N.  Y.),  532;  tract  as  to  her  separate  estate."    Ault- 

Sbepard  v,  Rhodes,  7  R.  L  470;  Warren  man  &  Taylor  Co.  v.  Rush,  2  S.  E.  Rep. 

V.  Whitney,  24  Me.  561:  Montgomery  v.  (S.  Car.)  402. 

Lampton,  3   Met.  (Ky.)  519;  Wright  v.  6.  Pollock  on  Conts.  4,  5;  Anson  on 

Clarke,  34  Miss.  116;  Carver  v.  Bank.  S.  Conts.  11. 

C.  Ohio.  9  Wkl^.  Law  Bull.  80;  IngersoU  6.  In  an  action  against  a  railroad  com- 

V.  Martin,  58  Md.  67;  Hale  v.  Rice.  124  pany  to  recover  damages  for  failure  to 

Mass.  292:  Mason  v.  Campbell.  27  Minn,  provide  transportation  for  A.'s  cattle  as 

54;  Stafford  V.   Bacon,   i  Hill  (N.  Y.),  agreed,  A.  testified  that  he  met  S..  the 

532.     Contra^  Willing  v.  Peters.  12  S.  &  general   freight  agent,  on  May  27,  and 

R.  (Pa.)  177;  Baeder  v.  Barton.  S.  C.  Pa.,  toid  him  he  wanted  twenty-three  cars  on 

25  Alb.  L.  J.  377;  II  W.  N.  C.  (Pa.)  165.  May  30,  eight  at  Mound  City  and  fifteen 
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Express  and  Implied  Agreements. — ^An  agreement   may  be 
either  express  or   implied :  express,  where   it  consists  of  words 

written  or  spoken,  expressing  an  actual  agreement  of  the  parties ; 

implied,  when  it  is  evidenced  by  conduct  manifesting  an  intention 
of  agreement.^ 

27.  Proposal  and  Acoeptanoe. — A  proposal,  to  be  made  binding  by 
acceptance,  must  be  intended  to  affect  legal  relations ;  it  must  be  the 
offer  of  a  contract.***     Its  terms  must  be  sufficiently  certain  to  en- 

at  Mattland,  for  Chicago,  and  asked  him  entry  made  in  the  share  register  with  the 
if  he  could  get  them  ready.  S.  said  he  description  "executors  of  A."  The  ex- 
could,  and  called  the  clerk  to  take  down  ecutors  wrote  that  they  objected  to  have 
the  order,  and  asked  A.  if  he  would  have  the  certificate  in  their  names,  and  re- 
the  cattle  there,  and  was  told  he  would,  quested  the  bank  to  forward  them  one  in 
and  that  he  wanted  the  cars  on  Monday  the  name  of  A.  The  directors  accord- 
so  he  could  bed  them.  S.  told  him  he  ingly  ordered  the  certificate  to  be  can- 
could  have  the  cars,  and  to  see  the  agent  celled  and  one  made  out  in  the  name  of 
at  Mound  City  and  Maitland,  which  A.  A.  for  loo  shares.  On  summons  by  the 
did.  Held^  that  the  evidence  proved  a  liquidator  for  rectification  of  the  register 
valid  contract,  the  consideration  of  which  by  striking  out  the  name  of  A.  and  put- 
was  the  mutual  promises  of  the  parties,  ting  in  place  of  it  the  names  of  the  ex- 
Baker  V.  Kans.  City,  etc.,  R.  Co.,  3  S.  ecutors  as  holders  of  the  100  shares,  keld^ 
W.  Rep.  (Mo.)  4S6.  that  the  letters  of  Feb.  27  and  28  consti- 

A  written  proposal  for  plans  contained  tuted  by  application  and    acceptance  a 

the  provision  that  each  architect  should  completed  contract  txrtween  the  executors 

receive  $500  dollars  for  his  plans,  irre-  and  the  bank  that'  100  shares  should  be 

spective  of  relative  merit,  and  that  '*  the  taken  in  the  name  of  the  executors  indi- 

architect  who  is  successful  shall  not  re-  viduaily,  and  further  that  such  completed 

cetve  $500,  but  he  shall  be  engaged  as  contract  was  not  and  could  not  have  been 

architect  and  superintendent,  and  shall  afterwards  rescinded  by  the  company, 

be  paid."    Held^  that  the  architect  whose  In  re  Cheshire  Banking  Co.,  32  Ch.  D. 

plans  were  accepted  had  a  right  of  action  301. 

for  a  refusal  to  employ  him.     Walsh  v,  .      1.  "  The  onjy  difference  between  an  ex- 

St.  Louis  Expos,  and  Mus.  Hall  Assoc,  press  and  an  implied  contract  is  in  the 

16  Mo.  App.  502.  mode  of  proof.     An  express  contract  is 

The  acceptance  of  a  legally  made  bid  proved   by  direct  evidence,  an   implied 

for  a  proposed  building  was  held  not  in  contract    by    circumstantial     evidence, 

itsell  to  constitute  a  contract,  but  to  en-  Whether  the*  contract  be  proved  by  evi- 

title  the  bidder  to  one  in  accordance  with  dence  direct  or  circumstantial,  the  conse- 

the    proposals.       Hughes   t/.  Clyde,  41  quences  resulting  must  be  the  same." /'/r 

Ohio  St.  339.  Parke,  B.,  in  Manzeiti  v.  Williams,  i  B. 

Upon  the  amalgamation   in  1882  be-  &  Ad.  425.     See  Bixby  v.  Moore,  51  N. 

tween  the  S.  and  C.  banking  companies,  H.  402. 

A.,  a  holder  of  100  shares  in  the  S.  bank,  '*  An  implied  promise  does  not  differ 
received  a  circular  asking  whether  he  from  an  express  promise  except  in  the 
would  exchange  his  shares  in  the  S.  bank  evidence  by  which  it  is  proved."  Chil- 
for  shares  in  the  C.  bank,  which  took  over  cot  v.  Trimble,  13  Barb.  (N.  Y.)  502. 
the  business  of  the  other.  A.  died  shortly  Contracts  implied  from  conduct  must 
afterwards  without  having  sent  any  re-  be  distinguished  from  contracts  implied 
ply  to  the  circular.  On  Feb.  27,  1883,  a  in  law.  The  latter  are  not  properly  con- 
better  was  sent  on  behalf  of  A.'s  execu-  tracts  at  all.  See,  infra^  Implied  Prom- 
tors  to  the  C.  bank.  **  enclosing  certifi-  ISES.  For  examples  of  contracts  implied 
cate  for  100  shares  of  the  S.  bank  in  the  from  conduct,  see,  infra.  Proposal  and 
name  of"  A.,  **  and  will  thank  you  to  let  Acceptance. 

us  have  shares  in  your  bahk  in  exchange."  8.    A    mere    statement    of    intention 

On  Feb.   28   the  manager  replied   that  made  in  the  course  of  conversation  will 

when  probate  had  been  exhibited  to  the  not  constitute  a  binding  promise,  though 

London  agents  of  the  bank  he  would  it  be  acted  upon  by  the  party  to  whom  it 

send  share  certificates  in  the  bank  **in  was  made.     In  Week  v.  Tibold.  6  Roll, 

the  name  of  the  executors  individually."  Abr.  6,  the  defendant  told  plaintiff  that 

A  certificate  was  made  out  to  the  execu-  he  would  give  £\go  to  him  who  married 

tors  of  100  shares  in  the  C.  bank,  and  an  his  daughter  with  his  consent.     Plaintiff 
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married  the  daughter  and  claimed  the  punctually.     *' The  publication  of  a  time* 

;(f  lOO.     Held^  that  he  could  not  recover,  cable  in  common  form  imposes  upon  a 

**It  is  not  reason  that  the  defendant  railroad  company  the  obligation  to  use 

should  be  bound  by  such  general  words,  due  care  and  skill  to  have  the  trains  ar- 

spoken   to    excite    suitors.*'      Yelv.   ii;  rive  and  depart  at  the  precise  moments 

Richards  v,  Richards.  46  Pa.  St.  78,  82.  indicated  in   the  table,  but  it  does  not 

A  baker  hired  a  man  for  a  year  under  import  an  absolute  and  unconditional  en- 

a  contract  that  the  employment  should  gageipent  fur  such  arrival  and  departure, 

terminate  within  that  time  on  the  burning  and  does  not  make  the  company  liable 

of  the  bakery.  The  bakery  having  burned,  for  want  of  punctuality  which  is  not  at- 

keld^  that  a  request  that  the  man  should  tribuuble  to  their  negligence."     Compare 

stay  until  things  could  be  got  straight*  Sears  v.  Railroad  Co.,  14  Allen  (Mass.). 

when  something  should  be  found  for  him  433.     In   Crocker  v.   Railroad    Co..   24 

to  do,  could  not  be  regarded  as  a  waiver  Conn.  249,  the  defendants  had  established 

of  the  contract,  even   though  the  man  and  given  public  notice  of  a  regulation  that 

waited  five  weeks,  and  refused  other  of-  the  fare  on  their  line  from  N.  to  N.  L. 

fers  of  employment.     Edwards  v.  Block,  would  be  fifty  cents  to  passengers  purchas- 

73  Ga.  450.  ing  tickets  before  entering  their  cars,  but 

Loose  expressions   of    intention    and  to  others  fifty-five  cents.    Plaintiff  took  a 

purposes'  do  not  constitute  a  contract,  seat  in  the  train  at  N..  and  after  it  had 

Recknagle  v.  Schmalz,  33^  N.  W.  Rep.  started,  being  called  upon  by  the  con- 

(Iowa)  365.  ductor  offered    to  pay   fifty  cents   and 

But  where  A.  being  about  to  sue   C  refused  to  pay  more  for  his  fare  from 

was  told  by  B.  C's  father,  who  had  taken  N.   to  N.   L,  and   was    thereupon    re- 

from  C  a  bill  of  sale  off  all   his   prop-  moved   from    the   train   by  the  defend- 

erty, ''You  keep  quter  and  you  will  have  ants'  servants.     An  action  of    trespass 

your  money.      I  guess  I  am  worth  it,"  having  been  brought  by  him  for  having 

and  A,  relying  on  B's   promise,  forbore  been  wrongfully  removed  from  the  train, 

further  proceedings,  it  was  held  that  A  it  appeared  that  plaintiff,  on  fgoing  a  rea- 

could  maintain    an    action    against    B.  sonable  time  before  the  time  of  departure 

Bowen  v.  Tipton,  64  Md.  275.  of  the  train  to  defendants'  office,  where 

It  must  be  considered  in  particular  tickets  were  usually  sold,  found  it  closed, 
cases  whether  some  act  or  announce-  and  was  unable  then  or  afterward  at  any 
ment  of  one  of  the  parties  is  really  the  time  before  the  train  left  to  procure  a 
proposal  of  a  contract,  or  only  an  invita-  ticket,  of  which  fact  he  informed  the 
tion  to  other  persons  to  make  proposals  conductor  when  the  latter  demanded  his 
for  his  consideration.  In  Denton  v,  G.  fare.  The  regulation  of  the  defendants 
N.  R.  Co.,  5  E.  &  B.  860;  25  L.  J.  p.  B.  was  admitted  to  be  lawful  and  reason- 
129.  the  plaintiff  arranged,  on  the  faith  of  able.  Held,  **  i.  That  as  commpn  car* 
the  company's  time-tables,  to  take  the  riers  the  defendants  were  under  no  legal 
7.20  from  Peterborough  to  Hull;  he  ap-  obligation  to  furnish  tickets  or  carry 
plied  for  a  ticket  and  offered  to  pay  the  passengers  from  N.  to  N.  L.  for  less  than 
proper  fare.  ^  The  company's  clerk  re-  fifty-five  cents  each.  2.  That  the  plain- 
fused  to  issue  the  ticket  for  the  reason  tiff's  claim  to  such  a  passage  for  fifty 
that  the  7.20  train  no  longer  went  to  cents  rested  entirely  on  the  assumed  en- 
Hull.  The  plaintiff  missed  an  appoint-  gagement  of  the  defendants  to  furnish 
ment  at  Hull  and  sustained  damage,  tickets,  and  the  plaintiff's  endeavor  to 
//e/d.  that  he  was  entitled  to  recover,  procure'one  defeated  by  the  defendants. 
The  time-table  was  a  proposal,  and  was  3.  That  said  regulation  of  the  defendants 
accepted  by  a  tender  of  the  fare.  This  was  not  a  contract  creating  a  legal  debt 
view  was  not  necessary  to  the  actual  de-  or  duty,  but  a  mere  propo.«a1  which 
cision,  for  it  was  only  necessary  to  decide  might  be  suspended  or  withdrawn  by 
whether  the  plaintiff  could  succeed  in  any  closing  the  defendants'  office  and  the  re- 
form of  action,  and  there  was  no  doubt  tirement  of  their  agent  therefrom.  4. 
that  he  could  recover  in  tort  for  a  false  That  the  proposal  being  withdrawn,  the 
repVesentation.  See  Heirn  v,  McCaugh-  parties  were  in  the  same  condition 
an.  32  Miss.  17.  In  Gordon  v.  Railro.id  as  before  it  was  made;  the  defend- 
Co.,  52  N.  H.  596,  it  was  held  that  the  ants,  continuing  common  carriers,  were 
company  would  not  be  liable  for  failure  bound  to  carry  the  plaintiff  for  fifty- 
to  transport  the  plaintiff  (who  was  ihe  five  cents,  but  not  otherwise.  5.  That 
holder  of  a  season  ticket  over  its  road)  The  plaintiff  refusing  said  sum.  the  con- 
in  accordance  with  its  published  time-  ductor  had  a  right  to  remove  him  from 
table,  if  it  **had  done  all  that  due  care  the  cars,  using  no  unnecessary  force  for 
and  skill  could  do "  to  transport  him  that  purpose,  and  for  such  removing  the 
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able  the  court  to  say  what  the  agreement  is.^     And  it  must  not 

defendants  were  not  liable  in  an  action  but  not  an  offer  by  which,  if  accepted, 

for  trespass."     Compare  Railroad  Co.  v.  defendants  were  to  be  bound. 

Dalby,  19  111.353;  Railroad  Co.  v.  South,  A  wrote  B,    "At  what  price  will  you 

43  111.  176;  Railroad  Co.  v,  Rogers,  28  fill  my  orders  for  gauge-glasses?"    to 

Ind.   i;   38   Ind.    116;    Railroad  Co.   v.  which  B  replied  :    "  We  will  supply  you 

Richard,   46   Ind.   293;    Du    Larans    v.  with  gauge-glasses  at  the  same  rates  we 

Railroad  Co.,    15    Minn.  49;    Swan    v.  supply   ,C,'    and     subsequently    wrote: 

Railroad  Cot,  132  Mass.  116.    In  Marlow  "  Our  understanding  wiih  C    is  bill  at 

V.  Harrison,  i  £.  &  E.  295,  28  hA.QL  B.  sight  immediately  on  receipt  of  goods, 

18;  in  Exch.  i  E.  &  E.  309,  29  L.  j.  Q.  B.  and  we  hope  you  will  comply  with  the 

14,  a  sale  by  auction  was  announced  as  same  conditions."    Held^  that  there  was 

without  reserve,  the  name  of  the  owner  no   completed  contract  created  by  A's 

not  being  disclosed.     The  lot  was  put  up,  sending  an  order,  and  on  his  failing  to 

but  in   fact  bought  in    by  the    owner,  pay  by  sight  bill    B    was  not  bound  to 

The  plaintiff,  who  was  the  highest  real  fill    further  orders.      Asbcroft  v.    But^ 

bidder,  sued  the  auctioneer  as  on  a  con-  terworth,    136    Mass.    511.      3ce    also 

tract  to  complete  the  sale  as  the  owner's  Ahearn  v.  Ayres,  38  Mich.  693;  Beaupre 

agent.     HeU,  that  he  was  entitled  to  re-  v.  Telegraph  Co.,  21  Minn.  155.    And  see 

cover,  holding  in  effect  that  where  the  per  Compton,  J.,  in  Denton  v.  G.  N.  R. 

sale  is  without  reserve  the  contract  is  Co.,  5  £.  &  B.  860. 

completed,  not  by  the  acceptance  of  the  If  a  tradesman  agrees  to  supply  on 

bidding,  but  by  the  bidding  itself,  subject  certain  terms  such  goods  as  a  customer 

to  the  condition  that  no  higher  bona  fide  may  order  during  a  future  period,  the 

bidder  appears.     In  Main  price  t/.  Westly,  belter  opinion  is  that  this  is  not  a  prom- 

6  B.  &  S.  420;  34  L.  J.  Q.  B.  229,  held  that  ise,  but  an  offer.     If  the  customer  does 

an  auctioneer  whose    principal    is   dis-  order,  the  condition  of  the  offer  is  fal- 

closed  by  the  conditions  of  sale  does  not  filled,  and  there  is  a  complete  contracL 

contract  personally  that  the  sale  shall  be  G.  N.  R.  Co.  v,  Witham,  L.  R.  9  C.  P.  16. 

without  reserve.    When  an  auctioneer  in  Compare  Chicago  &  G.  E.  R.  Co.  v.  Dane, 

good  faith  ^advertises  a  sale  of  certain  43  hi.  Y.  240;  Smith  z*.  Morse.  20  La.  Ann. 

goods,  he  does  not  by  that  advertisement  220;  National  Furnace  Co.  v.  Keystone 

enter  into  any  contract  with  those  who  Mfg.  Co.,  23  A.  L.  Reg.  (S.  C.  III.)  800, 

attend  the  sale  that  the  goods  shall  be  801:  Drake  v.  Vorse,  53  Iowa,  417.     See 

actually  sold.     Harris  v.  Nickerson,  L.  Bailey  v.  Austrian,  19  Minn.  535. 

R.  8  Q   B.  286.     A  simple  offer  of  stock  The  tender  is  simply  a  continuing  offer 

in   trade  for  sale  by  tender   does    not  during  the  period  named,  subject  to  rcvo- 

amount  to  a  contract  to  sell  to  the  person  cation  at  any  time,  but  while  unrevoked 

who  makes  the  highest  tender.    Spencer  converted  into  a  distinct  contract  by  each 

V.  Harding,  L.  R.  5  C.  P.  561.     In  Moul-  order    of    goods    from    time    to    time, 

ton  V.  Kershaw,  59  Wis.   316  (48  Am.  Thayer  v.  Burchard,  99  Mass.  508;  Keller 

Rep.  516),  the  defendants  wrote  to  the  v.  Ybarra,  3  Cal.  147.     Compare  "^^Wxo^A 

plaintiff  as  follows:  "  In  consequence  of  Co.  v,  Dane,  43  N.  Y.  240;  Railroad  Co.  v. 

a  rupture  in  the  salt  trade  we  are  author-  Mitchell,  38  Tex.  86;  Campbell  v.  Lam- 

ized  to  offer  Michigan  fine  salt  in  full  bert,   56  La.   Ann.   35;  s.   c,   51    Am. 

cargo  lots  of  eighty  to  ninety-five  bbls..  Rep.  t. 

delivered  in  your  city,  at  eighty  five  cents  1.  The  parties  may  have  come  to  a 
perbbl.,  to  be  shipped  per  C.  &  N.  W.  R.  real  agreement,  but  the^  must  take  the 
Co.  only.  At  this  price  it  is  a  bargain,  consequences  of  not  havmg  made  itintel- 
as  the  price  in  general  remains  un-  ligible.  Adams  v.  Adaojs.  26  Ala.  272; 
changed.  Shall  be  pleased  to  receive  Sherman  v,  Kitzmiller,  17  S.  &  R.  (Pa.) 
your  order."  On  the  following  day  the  45;  Buckmaster  v.  Consumers'  Ice  Co., 
plaintiff  telegraphed:  "Your  letter  of  5  Daly  (N.  Y.),  313;  Whelan  v.  Sullivan, 
yesterday  received  and  noted.  You  may  102  Mass.  204;  Cummer  v.  Butts,  40 
ship  me  2000  bbls.  Michigan  fine  salt,  as  Mich.  322:  Bumpus  v,  Bumpus,  19  N. 
offered  in  your  letter.  Answer."  It  W.  Rep.  (Mich  )  29.  See,  in  general,  Bax- 
was  held  that  the  letter  and  telegram  did  ter  v.  Bishop,  65  Iowa,  582;  Clay  v.  Rick- 
not  together  make  a  contract;  the  letter  etts,  66  Iowa,  362. 
was  construed  as  being  in  the  nature  of  In  Gutking  v,  Lynn,  2  B.  &  Ad.  232. 
an  advertisement  that  the  writers  were  in  the  buyer  of  a  horse  promised  that  if  the 
condition  to  supply  salt  at  the>  price  horse  was  lucky  to  him  he  would  give  C% 
named,  and  requesting  the  person  to  more  at  the  buying  of  another  horse, 
whom  it  was  addressed  to  deal  with  them,  Held  to  be  "  much  too  loose  and  vague 
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be  illusory,  or  dependent  upon  a  condition  which  in  fact  reserves 
an  unlimited  option  to  the  promisor.^ 

to  be  considered  in  a  court   of    law."  cuted  an  instrument  under  seal  acknowl- 

"The  'buying  of  another  horse'   is  a  edging  an  indebtedness  to  another,  and 

term  to  which  ibe  court  cannot  assign  promising  to  pay  the  same  whenever,  in 

any  definite  meaning."    An  agreement  his  opinion,  circumstances  should  enable 

to  sell  an  estate,  reserving  *' the  necessary  him  to  do  so,  such  instrument  was  held 

land  for  malting  a  railway,"  is  too  vague,  to    mpose  no  legal  obligation   enfocce* 

Pearce  v.  Watts,  20  Eq.  472.     An  agree-  able  by  action.      Nelson  v.  Von  Bonn- 

ment  to  take  a  hpuse  *'  if  put  into  thor-  borst.  29  Pa.  St.  352. 

ough  repair."  and  if  the  drawing-rooms  In  Moorhouse  v,  Colvin.  15  Beav.  341. 

were  "handsomely  decorated  according  to  348,  affirmed  by  L.  JJ.,  15  Beav.  350,  n., 

the  present  style,"  is  too  uncertain.    Tay-  a  testator  having  made  a  will  by  which 

lor  V,  Partington,  7  D.    M.   &   G.   328.  he  left    a    considerable    legacy    to    his 

An  agreement  to  execute  a  deed  of  sep-  daughter,  wrote  a  letter  in  which  he  said, 

aration  containing  the  usual  covenants  is  after  mentioning  her  other  expectations, 

not  too  vague.     Hart  v.  Hart,  18  Ch.  D.  **  This  is  not  all:  she  is  and  shall  be  no- 

670,  684.  ticed  in   my  will,    but  to   what  further 

A  father's  agreement    that  the  child  amount  I   cannot  precisely  say."     The 

should   not  be  an  expense  to  the  town  legacy  was  afterwards  revoked.     It  was 

during  such  time  as,  under  the  statute  contended  on  behalf  of  the  daughter's 

laws  of  the  State,  the  father  would  be  husband,   to  whom  the  letter  had  with 

liable  for  its  support,  limiting  his  liabiU  the  testator's  authority  been   communi- 

ity.  however,  to  the  amount  to   which  cated  before  the  marriage,  that  there  was 

under  those  laws  he  would  be  liable,  was  a  contract  binding  the  testator's  estate  to 

held  not  void  for  indefiniteness,  as  in  re-  the  extent  of  the  legacy  given  by  the  will 

ferring  to  the  statute  it  contemplated  a  as   it  stood   at   the  date  of    the  letter. 

determination  of  the  extent  of  liability  in  Held^   that    the  testator's  language   ex- 

the  mode  provided  by  the  statute.   Town  pressed  nothing  more  than  a  vague  in- 

of  Hamden  V.  Merwin,  8  Atl.  Rep.(Conn.)  tcntion.     "He  expressly  promises  such 

770;  s.  c.  New  Eng.  Rep.  534.  provision  only   as  he   in   his   will    and 

1.  In   Taylor  v.  Brewer,   i   M.  &  S.  pleasure  shall  think  fit."     See  Graham  v. 

290,  a  committee  had  resolved  that  for  Graham,  34  Pa.  St.  475;    Thompson   v, 

certain  services  *'such  remuneration  be  Stevens,  71  Pa.  St.  161.  Service  rendered 

made  as  shall  be  deemed  right."    Held^  on  a  mere  expectation  of  a  legacy  is  not 

that  this  gave  tio  action  to   the   person  good  cause  of  action;  but  if  there  be  an 

who  had  performed  the  services,  because  express  promise  to  pay  for  it  by  a  legacy, 

the    committee    alone    were    to    judge  which  promise  is  broken,  an  action  will 

whether  any  or  what  recompense   was  lie.     Stone  v,  Todd,  8  Atl.  Rep.  (N.  J.), 

right.     See  also  Roberts  v.  Smith,  4  H.  306. 

&  N.  315,  28  L.  J.  Ex.  164.  A  promise  to  dispense  with  perform - 

A  promise  of  this  kind,  though  it  ere-  ance  of  an  act  so  long  as  it  may  please 

ates  no  enforceable  contract,  is  so  far  the  promisor  is  no  consideration  for  a 

effectual  as  to  exclude  the  promisee  from  counter-promise.      Lydick    v.    Railroad 

falling  back  upon  any  contract  to  pay  a  Co.,  17  W.  Va.  427. 

reasonable  remuneration  which  would  be  These  cases  were  decided  upon    the. 

inferred  from  the  tAnsaction  if  there  were  ground  that  the  promisor  alone  was  to 

no  express  agreement  at  all.     Where,  by  decide  whether  any  remuneration  at  all 

the  terms  of  the  agreement,  an  article  is  should   be  given.     Each   case  must   be 

to  be  furnished  which  shall  be  satisfac-  decided    upon    its    own    circyrostances; 

tory   to    the   defendant,   if    he    refu.«es,  and  when  a  man  agrees  to  do  work  for 

though  from  mere<caprice,  to  be  satisfied  another,  and  says  (in  eflfect).  I  expect  to 

therewith,  neither  the  contract  price  nor  be  paid    what    is    reasonable,    and   am 

reasonable  remuneration  can  be  recov-  content  to  take  your  estimate  as  that  of 

ered.     Zaleski  v,  Clark,  44  Conn.  218;  a  reasonable  man.'  he  can  recover  the 

McCarren  v,  McNulty,  7  Gray  (Mass.),  value  of  his  work  upon  a  ^f/aff/trm  m^tivi/. 

139;   Brown  v.  Foster,   113  Mass.   136;  See  3  Blk.  Com.  161;  i  Chitty  on  Plead. 

Gibson  tr.  Cranage,  39  Mich.  49;   Wood  (i6th  Am.  Ed.)  352;  Bryant  v.  Flight,  5 

Reaping,  etc..  Co.  v.  Smith,  50  Mich.  565;  M.  &  W.  114;  Jewry  v.  Bulk.  5  Taunt. 

Gray  v.  Railroad  Co.,  n  Hun  (N.  Y.),  302;    Millar    ».    Cuddy,  43   Mich.   273; 

7a     QmUra,  Daggett  v.  Johnson,  49  Vt.  Butler  t/.  Winona  Mill  Co..  28  Minn.  205. 

345.     See  33  Am.    Rep.   353,   note;    42  Under' a  contract  to  deliver  goods  of 

Am.  Rep.  158,  note.     Where  one  exe-  such  quality  as  to  be  satisfactory  to  cer- 
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28.  Conditioiu  of  ProposaL — The  proposer  may  prescribe  a  certain 
time  within  which  the  proposal  is  to  be  accepted,  and  the  manner 
and  form  in  which  it  is  to  be  accepted.*  He  may  prescribe  a  par- 
ticular place  for  acceptance,  and  if  he  do,  an  acceptance  elsewhere 
will  not  bind  him/'*  In  the  absence  of  an  express  stipulation  as  to 
time,  the  proposal  is  limited  to  a  reasonable  time.^ 

29.  Proposal  to  TTnascertained  Person— Offers  of  Beward— Bidding  at 
Auction — Letters  of  Credit. — A  proposal  need  not  be  made  to  an 
ascertained  person,  but  no  contract  can  arise  until  it  has  been  ac- 
cepted by  an  ascertained  person.*     When  an  offer  of  reward  is 

tain  officers,  the  law  requires  the  latter  cepted,  to  which  letter  no  answer  was 
to  exercise  a  fair,  just,  and  honest  judg-  returned,  held^  that  there  was  no  con- 
men  t  on  the  subject;  in  case  of  an  ad-  tract.  Felthouse  v.  Bindley,  ii  C.  B. 
verse  decision  in  good  faith,  the  pur-  N.  S.  869,  875;  31  L.  J.  C.  P.  204. 
chaser  is  not  obliged  to  accept,  but  if  A  written  order  for  goods  delivered  to 
their  rejection  is  fraudulent,  the  pur-  the  selling  agent  of  a  manufacturer,  with 
chaser  is  not  excused  by  it.  B.  &  O.  R.  the  understanding  that  the  agent  was  to 
Co.  V.  Brydon,  65  Md.  198.  hold  it  for  three  or  four  days  subject  to 

If  by  the  terms  of  a  construction  con-  the  order  of  the  signer,  and  to  destroy  it 

tract  the  decision  of  the  architect  is  made  if  the  latter  should  ^o  decide,  is  not  a 

"final,   binding,   and  conclusive  on   the  contract,  nor  an  ofifer,  until  delivered  to 

parties,"  it  is  no  defence   to  an   action  the  manufacturer  with  the  consent  of  the 

for  the    price,   alleging    the    architect's  signer.     Morris  v.  Brightman.  9  N.  £. 

acceptance  of  the  work,  to  aver  that  in  Rep.  (Mass.)  512;  3  New  Eng.  Rep.  302. 
certain   particulars  the   work    does    not        8.  Eliason  v.  Henshaw,  4  Wheat.  (U. 

conform  to  the  specifications  of  the  con-  S.)225:  LangdeilSel.Ca.  onCont.70.  The 

tract.     Vulcanite  Paving  Co.    v.    Phila.  real  question  in   cases  of  this  kind  is 

Traction  Co.,  8  Atl.  Rep.  (Pa.)  777.  whether  the  condition  as  to  time,  place. 

Under  a  contract  making  an  engineer's  or  manner  of  acceptance  was  in  fact  pait 

decision  upon  disputed  questions    final  of  the  terms  of  the  proposal, 
and  conclusive,   such   decision  will    be        8.  Baily's  Cas..  5  Eq.  428;  3  Ch.  592; 

binding  and  conclusive  in  the  absence  of  Ramsgaie  Hotel  Co.  v.  Montefiore;  Same 

frauc^  or  such  gross  mistake  as  would  v.   Goldsmid,    L.    R.   I  Ex.  109;    Mox 

necessarily  imply  bad  faith.    Hot  Springs  ley  t/.  Moxley,  2  Mete.  (Ky.)  309;  Rail* 

R.  Co.  V,  Maher,  3  S.  W.  Rep.  (Ark  )  639.  road  Co.  v,  Dane,  43  N.  Y.  240;  Loring 

A  stipulation  in  a  contract  that   the  v,  Boston,  7  Mete.  (Mass.)  409:   Averill 

final  estimates  of  work  by  engineers  of  a  v.    Hedge.     12    Conn.  424;     Mizzel   v, 

railroad  shall  be  conclusive  as  against  Burnett,  4  Jones  L.  <N.  Car.)  240;  Minne- 

contractors    "without    recourse    or   ap-  sota    Oil    Co.    ^^  Collier    Lead    Co..  4 

peal,"  does  not  deprive  the  latter  of  the  Dillon  (U.  S.),  431;  Ferrier  v,  Storer,  63 

fight  to  bring  suit  where  the  engineers  Iowa,  484. 

act  in  bad  faith.     Louisv.,  Ev.  &  St.  L.        4.  It  is  important  to  distinguish  that 

R.  Co  V,  Donnegan,  9  West.  Rep.  (Ind.)  executory  contracts  are  of   two  kinds, 

641;    s.  c.  12  N.  E.  Rep.  153.  bilateral  and  unilateral.     When  the  con- 

1.  Where  the  proposal  stipulated  for  sideration  on  each  side  is  a  promise,  the 
an  acceptance  by  return  mail,  and  the  contract  is  bilateral;  a  binding  promise, 
acceptance  was  not  posted  until  two  the  consideration  of  which  is  anything 
days  after  the  receipt  of  the  proposal,  it  else  than  a  promise,  is  a  unilateral  con- 
was  held  that  the  promisor  was  not  tract.  See  Langdell  Sel.  Ca.  ConL. 
bound.  Maclay  v,  Harvey,  90  111.  525.  1092-1094.  In  a  bilateral  contract  both 
And  see  Carr  v,  Duval.  14  Pet  (U.  S.)  77,  parties  must  be  bound  at  the  same  time, 
82.  Though  the  proposer  may  prescribe  or  neither  is  bound.  Tucker  v.  Woods, 
a  form  of  acceptance,  he  cannot  prescribe  T2  Johns.  (N.  Y.)  190:  Livingston  ?. 
a  form  of  refusal  so  as  to  fix  a  contract  Rosrrrs.  i  Caines  (N.  Y.).  583:  Keep  ?. 
on  the  other  party  if  he  does  not  refuse  Goodrich.  12  Jcihns.  (N.  Y.)  397:  James 
in  some  particular  way  or  within  some  r.  Fulcrod,  5  Tex.  512;  Turnpike  Co.  v, 
prescribed  lime.  Thus  where  a  person  Coy.  13  Ohio  St.  84.92;  Jones  v.  Durgin, 
wrote  to  another  offering  to  buy  a  horse,  16  Mo.  App.  370;  Board  of  Commis.  of 
and  stating  that  if  he  received  no  answer  Cass  Co.  t/.  Crockett,  12  N.  E.  Rep. 
he  should  assume  that  his  offer  was  ac-  (Ind.)  486. 
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A  party  who  is  not  himself  bound  by  effect  that  one  of  them  shall  make  a 

the  acceptance  of  a  contract  to  sell  land  "  give  or  take  "  offer,  and,  in  considera- 

by  one  claiming  to  be  his  agent,  but  who  tion  of  making  such  offer,  shall  receive 

in  fact  had  no  authority  to  accept  on  the  from  the  other  a  quitclaim  deed  to  part  of 

terms  proposed,  cannot  afterwards,  when  the  land,  he  becomes  entitled  to  the  deed 

he  finds  the  contract  is  advantageous  to  immediately  on  making  such  offer;  both 

him,  affirm  it  and  recover  damages  from  the  contract  and  the  deed  being  founded 

the  vendor  for  his  failure  to  make  a  con-  on  sufficient  consideration.    Buckingham 

veyance  as  agreed,  as.  to  render  a  con-  v.  Ludlum.  7  Atl.  Rep.  (N.  J.)  851;   41 

tract  valid,  both  parties  must  be  bound  N.  J.  Eq.  348. 

thereby.     A  the  v.  Bartholomew,  33   N.  Powers  v.  Bumcratz,  12  Ohio  St.  273; 

W.  Rep.  (Wis.)  no.  White  v.  Baxter,  71  N.  Y.  254:  Weaver  v. 

An  executory  contract  to  be  valid  must  Wood,  9  Pa.  St.  220;  Brogden  ?/.  Railway 

be  binding  on  both  parties.     King  v,  Co..  2  App.  Cas.  666.  691.     *'  If  I  say 

Warfield,  8  Cent.  Rep.  (Md.)  801.  that  if  you  will  furnish  goods  to  a  third 

A  written  agreement  not  showing  person  I  will  guarantee  the  payment,  you 
upon  its  face  mutuality  of  obligation,  or  are  not  bound  to  furnish  them;  but  if  you 
other  consideration,  may  be  supported  do  furnish  them  in  pursuance  of  the  con- 
as  a  contract  by  another  written  contract  tract,  you  may  sue  me  on  the  guarantee." 
made  at  the  same  time,  and  shown  to  Per  Patteson,  J.,  in  Morton  v.  Burn,  7 
have  been  a  consideration  for  the  former  A.  &  E.  19.  See  also, /^r  Maule,  J.,  in 
agreement.  Boiles  v.  Sachs,  33  N.  W.  Fishmongers' Co.  v.  Robertson.  5  M.&G. 
Rep.  (Minn.).862.  131.  171. 

In  a  unilateral  contract  the  offeree  is  If  a  person  requests  a  creditor  to  for- 

not   bound  to  perform  at  all,  nor  until  bear  from  suing  the  original  debtor,  and 

performance  by  him  is  the  offerer  bound;  the  creditor,  though   he   does  not  bind 

but  upon  performance  by  the  offeree  the  himself  to  forbear,  does,  as  a  fact,  for- 

proposal  of  the  offerer  is  converted  into  bear  from  suing  the  debtor,    that  con- 

a  binding  promise.  "  Thus,  if  A  promises  stitutes  a  good   consideration   for  that 

B  to  pay  him  a  sum  of  money  if  he  will  other  person  becoming  a  guarantor.     It 

do  a  particular  act.  and  B  does  the  act,  is  not  necessary  that  there  should  be  a 


the  promise  thereupon  becomes  binding, 
although  B  at  the  time  of  the  promise 
does  not  engage  to  do  the  act."  Train 
V.  Gold,  5  Pick.  (Mass.)  380,  385;  Turn- 


binding  promise  to  forbear.     Crears  tf. 
Hunter,  31  Solic.  Jour.  642. 

In    Patton   v.  Hassinger,  69    Pa.  St. 
311,  a  man  of  full  age  became  ill  while 


pike  Co.  V.  Coy,   13  Ohio  St.   84,  93;     working  for  the  plaintiff,  and  was  taken 


Cottage  Street  Church  v.  Kendall,  121 
Mass.  528-530;  Barnes  v.  Perrine,  9 
Barb.  (N.  Y.)  202;  L*Amoureux  tr.  Gould, 
7  N.  Y.  349;  To'dd  V.  Urbcr.  95  N.  Y. 
t8i,  191,  192;  Miller  v.  McKenzie,  95 
N.  Y.  57S;  Beckwith  v.  Brackett,  97  N. 


care  of  by  him.  His  father,  on  learning 
what  had  occurred,  declared,  though  not 
in  the  plaintiff's  presence,  that  whoever 
took  care  of  his  son  should  be  well  paid. 
These  words  were  related  to  plaintiff, 
who  continued  to  provide  for  the  son  till 


Y.  5^   Morse  v.  Bellows,  7  N.  H.  549;    he  died.    Held^  that  plaintiff  was  entitled 


Matthews  v.  Fitch,  22  Cal.  86;  Perkins  v. 
Hadsell,  50  III.  216. 

A  promise  by  an  owner  of  land  if  a 
church  was  built  thereon  to  convey  it  and 
the  land  as  soon  as  the  society  was  orga 


to  recover.  Lent  v.  Padclford,  10  Mass. 
230;  Duval  V.  Trask,  12  Mass.  154;  Train 
V.  Gold,  5  Pick.  (Mass.)  380;  Morse  v. 
Bellows,  7  N.  H.  549;  Barnes  v,  Perrine, 
9  Barb.  (N.  Y.)  202;    Kennaway  v.  Tre- 


nized,  was  held  supported  by  a  sufficient  lea  van,  5  M.  &  W.  498;  Cooper  v.  Al- 
con^ideration  where  the  church  was  so  timus,  62  Pa.  St.  486.  A  unilateral  con- 
built  on  subscriptions  and  donations,  tract  may  be  retracted  at  any  time  before 
Whitsitt  V,  Pre-emp.  Presb.  Church,  no  performance.  Weaver  v.  Wood,  9  Pa. 
111.  125.  St.  220;  Ofiord  V.  Davies.  12  C.  B.  N.  S. 
A  promissory  note  executed  in  pursu-  748. 


ance  of  a  promise  to  subscribe  $2500 
toward  the  payment  of  a  church  debt  on 
condition  that  the  church  would  raise  the 
balance     by    voluntary     subscriptions. 


An  offer  proposing  a  unilateral  con- 
tract becomes  a  binding  promise  imme- 
diately upon  the  performance  of  the  act 
or  acts  requested  to  be  done;  and  there- 


which  condition  is  performed,  is  founded  fore,  unless  communication  to  the  pro- 

npon  a  sufficient  consideration,  and  bind-  poser  is  one  of  the  things  requested,  it  is 

ing  upon  the  maker.     Roberts  v,  Cobb,  not  necessary.     See    Reif    v.    Page.    55 

35  Alb.  L.  Jour.  (N.  Y.)75;  103  N.Y.  600.  Wis.  496;    Harson  v.  Pike,   16  Ind.  140;' 

Where  there  is  a  contract  between  two  Hayden  v.  Songer,  56  Ind.  42;   Powers 

parties  to  a  controversy  over  land  to  the  v.  Bumcratz,  12  Ohio  St.  372;  Douglass 
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made  by  advertisement  for  the  procuring  of  information,  apprehen- 
sion of  a  criminal,  or  the  like,  there  is  a  contract  with  any  person 
•who  performs  the  condition  mentioned  in  the  advertisement.*     A 

V,  Howland,  24  Wend.  (N.  Y.)35;  Yard  315  seq.     Where  a  guaranty  is  for    the 

V,  Eland,  i   Ld.  Ray.  368;    2  Am.  L.  C.  fulfilment  of  a  contract  already  made  or 

(5th  Ed.)  94-106;   Langdeil   Sum.   Law  executed  contemporaneously  therewith  or 

Cont.  §g  2, 4, 6. 12.  A  request  for  time  fol-  for  the  payment  of  an  existing  debt,  or 

lowed    by    forbearance    will    uphold    a  where  the  guaranty  is  upon  a  considera- 

promise   by  a  third  person   to  pay  the  tion  distinct  from  the  credit  extended  to 

debt  although  the  creditor  does  not  bind  the  principal  debtor,  and  moving  directly 

himself    by    a    promise.      Downing    v.  between   the  guarantor  and  guarantee. 

Funk,  5  Rawle  (Pa.),  69;  Clark  z/.  Russel,  notice    of    acceptance    is    unnecessary. 

3  Watts  (Pa.).  213.     It  is  held  in  Massa-  Furst  &    Bradley  Mfg.  Co.  v.  Black.  I2 

chusetts  that  forbearance  in  pursuance  of  N.  E.  Rep.  (Ind.)  504.     See  title  Guar- 

a  request  is  not  a  consideration  unless  anty. 

the  creditor  binds  himself  to  give  time.  1.  Williams  v,  Carwardine,  4  B.  &  Ad. 

Mecorney   v,   Stanley,  8   Cush.    (Mass.)  621.     The  advertisement  is  a  proposal 

85;   Manter  v.  Churchill,  127  Mass.  31;  which  is  accepted   by  the  performance 

Boyd  V.  Freiz,  5  Gray  (Mass.),  553.     A  of  the  conditions,  i*^  Willes,  J.,  Spencer 

guaranty  of  such  advances  as  the  creditor  v.  Harding,  L.  R.  5  C.  P.  563.    The  per- 

may  think  fit  10  make  maybe  binding  formance  of  an  act  for  the  doing  of  which 

without  other  evidence  of  assent  than  the  a  reward  is  offered  gives  rise  to  a  unt- 

making  of  the  advances.     Johnston  v.  lateral    contract.      The    promise    of  a 

Nicholls.  I  C.  B.  251;    Chapman  v.  Sut>  reward  '*  was  but  an  offer  until  its  terms 

ton,  2  C.  B.  634;  Boyd  v.  Moyle,  2  C.  B.  were    complied   with.     When   that  was 

643;    Douglass  V,   Howland,  24  Wend,  done  it  thenceforth  became  a    binding 

(N,  Y.)  35;   Smith   v,  Dann,  6  Hill  (N.  contract, .which  the  offerer  was  bound  to 

Y),  543;  Union  Bank  v.  Coster,  3  N.  Y.  perform  his  share  of."    Cummings  v, 

203.  205;  Caton  V.  Shaw,  2  Harris  &  G.  Gann,    52    Pa.   St.   484,   49a      **  Until 

(Md.)  13;  Powers  v.  Bumcratz,  12  Ohio  St.  something  is  doile  in  pursuance  of  it,  it 

273;  Bright  V.  McKnight.  i  Sn^d  (Tenn.),  is  a  mere  offer,  and  may  be  revoked.  But 

158;  Farmers'  &  M.  Banker.  Kercheval,  2  if  before  it  is  retracted  one  so  far  com- 

Mich.  504:  Clark  t/.  Russel,  3  WaJts(Pa.),  plies  with  it  as  to  perform  the  labor  for 

213;    Yard  v.    Eland,  i    Ld.    R'ay.   368;  which  the  reward  is  stipulated,  it  is  the 

Bradbury  v,  Morgan,   H.  &  C.  249;  2  ordinary  case  of  labor  done  on  request. 

Am.  L.  C.  (5th  Ed.)  107;  Marshall  t/.  Mc-  and  becomes  a  contract  to  pay  the  stip- 

Cleary,  42   Md.    374.      It  has,  however,  ulated  compensation."      Wentworth  v. 

been  held  that  a  guaranty  is  not  binding  Day,  3  Mete.  (Mass.)  }^2,  354;  Furman 

unless  ihe  assent  of  the  person  to  whom  v.  Parke,  21   N.  J.  L.  310;  Gilmore  r. 

it  is  addressed  is  communicated  to  the  Lewis,  12  Ohio.  281;  Ryer  zk  Siockwetl. 

guarantor,  or  the  circumstances  are  such  14  Cal.  134;  Janvrin   v,  Exeter,  )8  N. 

as  to  excuse  the  want  of  notice  by  show-  H.  83;  Alvord  v.  Smith,  63  Ind.  58,  62; 

ing  that  he  knew  the  intention  of  the  Harson  v.  Pike,  t6  Ind.  140;   Loring  v. 

creditor  to  accept  and  act    under    thq  Boston,   7  Met.  (Mass.)  409:  Powers  r. 

guaranty.       Douglass    v.    Reynolds,    7  Fowler,  4   E.  &    B.  511;   Oldershaw  v. 

Peters  (U.  S.),  113;  Zee  V.  Dick,  10  Peters  King,  2   H.  &  N.  517;     Wadsworth  v. 

(U.  S.),  482;  Adams  v.  Jones.  12  Peiers  Allen.   8  Gratt.  (Va.)  174;    Goward   v. 

(U.  S.),  207;  Mussey  v.  Rayner.  22  Pick.  Waters,  98  Mass.  596. 

(Mass.)  223:  Lawrence  v.  McCalmonL  2  To  entitle  one  to  the  reward  he  must 

How.   (U.  S.)  426;    White  v.   Reed,   15  show  that  the  terms  of  the  offer  have 

Conn.  457;  Kay  v.  Allen,  9  Pa.  St.  320;  been  complied  with.     Cornelson  v.  Ins. 

Lowe  V.  Beckwith,  14  B.  Mon.  (Ky.)i84;  Co.,  7  La.  Ann.  345;  Jones  v.  Bank,  8 

Oaks   V,  Weller,  13  Vt.  106.  16  Vt.  63;  N.  Y.  228:  Furman  v.  Parke,  21  N.J.L. 

Lowry  v.  Adams,  22  Vt.   160;    Emerson  3x0;  Clanton  v.  Young,  11  Rich.  L.  (S. 

V,   Graff.  29   Pa.  St.    358;     Kellogg  v.  Car.)  546.    The  decisions  in  Syromes  v. 

Stockton,  29   Pa.  St.  460;    King  v.  Bat-  Frazier.  6  Mass.  344.  and  Hawk  r.  Mar- 

terson,    13    R.    I.    117;    Thompson    v,  ion  County,  48  Iowa,  472,  that  where  a 

Glover,    78     Ky.    193;     Davis"  Sewing  reward   is  offered  for  the  recovery  of  a 

Machine  Co.  v.  Jones,  61  Mo.  409;  Same  sum  of  mone^  lost,  the  finder  of  a  part  b 

V.  Richards.  115    U.  S.  524;    Cooke   v.  entitled    to  a  pro  rata   portion  of  the 

Orne,   37   111.  186.     See  also    Davis  v.  reward  offered,  cannot,  it  is  believed,  be 

Wells,  104  U.  S,  159;  Hart  on  Conts.,  sustained. 
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bid  at  auction  accepted  by  the  fall  of  the  hammer  constitutes  a  com- 
plete contract  with  the  bidder  to  whom  the  lot  is  knocked  down.^ 
A  lett^  of  credit  operates  as  a  general  offer  of  a  contract,  which 
may  be  accepted  by  any  person  acting  upon  it  and  negotiating  bills 
drawn  in  conformity  with  its  terms.*-* 

It  has  been  held  in  several  cases  that  vertisenient  in  the  same  newspaper,  even 

it  is  not  necessary  that  the  person  who  as  ai^ainsi  a  person  who  afterwards  acis 

does  the  act  for  doing  which  the  reward  on  the  propo»al  not  knowing  that  it  has 

is  offered  should  have  had  any  knowl-  been  revoked.      Shuey  z/.U.  S.,  92  U.  S. 

edge  of  the  offer  in  order  to  entitle  him  73.     Such  an  offer  expires  after  the  lapse 

to  the  reward.    Eagle  «/.  Smith.  4  Houst.  of  a  reasonable  time.    Loring  v,  Boston. 

(Del.)  293;   Auditor  v.  Ballard,    9  Bush  7  Met.  (Mass.)  409.     Compare  Matter  of 

(Ky).  572;  Russell  V  Stewart.  44  Vt.  170;  Kelly,  39  Conn.  159;   Langdell  Sel.  Ca. 

Dawkins    u   Sappington.   26   Ind.    199.  Cont.  1073. 

But  this  is  utterly  inconsistent  with  the  1.   Payne  v.  Cave,  3  T.  R.   148;  Blos- 

idea  that  the  obligation  to  pay  the  reward  som  v.  Railroad  Co.,  3  Wall.  (U.  S.)  196; 

arisesout  of  contract.   "  Where  a  contract  Fishery.  Seltzer.  23  Pa.  St.  308;  Groten- 

is  proposed  to  all  the  world  in  the  form  kemper  v,  Achtermeyer,  11  Bush  (Ky.), 

of  a  proposition  any  party  may  assent  to  ■  222. 

it  and  it  is  binding,  but  he  cannot  assent  8.  Ex  parte  Asiatic    Banking    Corp.. 

without  knowledge  of  the  proposition."  L.  R.  2  Ch.  391:  Maitlaml  v.  Chartered 

Howland  if,  Lounds,  51  N.  Y.  604.  609;  Bank   of   India.  38   L.  J.  Ch.  363.     See 

Filch  V.  Snedaker,  38  N.  Y.  248;  Stamper  Scott   v.  Pilkin^ton,  2  B.  &  S.  11;  Same 

V,  Temple,  6  Humph.  (Tenn.)  113;  Lee  v.  Same,  15   Abb.  Pr.  280.     "A  letter 

V.    Flemingsburg.    7     Dana    (Ky.).     28.  written  within  a  reasonable  time  before 

That  the  act  roust  be  done  not  only  with  or  after  the  date  of  a  bill  of  exchange, 

knowledge  of  but  with  the  intention  of*  describing  it  in  terms  not  to  be  mistaken, 

accepting    the  offer,  see  Hewitt  v.  An-  and  promising  to  accept  it.  is.  if  shown 

derson,  56  Cal.  476.  to  the  person  who  afterwards  takes  the 

The  cases  turn  on  the  question  whether  bill  on  the  credit  of  the  letter,  a  virtual 
the  party  claiming  the  reward  has  in  fact  acceptance,  binding  the  person  who- 
performed  the  required  condition  accord^  makes  the  promise."  Coolidge  v.  Pay- 
ing to  the  terms  of  the  advertisement,  son,  2  Wheat.  (U.  S.)  66.  75;  Steman  7v 
Lancaster  v.  Walsh,  4  M.  &  W.  16;  Harrison,  42  Pa.  St.  49;  Schimmelpen- 
Smith  V,  Moore,  i  C.  B.  438;  Thatcher  nich  v.  Bayard,  i  Pet.  (U.  S.)  264;  Boyce 
V.  England,  3  C.  B.  254;  15  L.  J.  C.  P.  v.  Edwards,  4  Pet.  (U.  S.)  lit;  Bayard 
241;  Tarner  v.  Walker,  L.  R.  i  Q.  B.  v.  Lathy,  2  McLean  (U.  S.  C.  C),  462; 
641;  2  Q.  B.  301;  England  v.  Davidson,  Storey  v,  Logan.  9  Mass.  55;  Bank  v, 
II  A.  &  E.  836:  Shuey  v.  United  States,  Rice.  98  Mass.  288;  Bank  v.  Richards, 
92  U.  S.  73;  Loring  v,  Boston,  7  Mete.  109  Mass.  4x3;  Greele  v.  Parker,  5  Wend. 
(Mass.)  409:  Crawshaw  v,  Roxbury,  7  (N.  Y.)  414;  Goodrich  v,  Gurdan,  15 
Gray  (Mass.).  374;  Jenkins  v.  Kebren,  Johns.  (N.  Y.)  6.  It  is  well  settled  that 
la  Gray  (.Mass.).  330;  Besse  v.  Dyer,  9  if  A  give  B  a  letter  (which  though 
Allen  (Mass.),  151;  Kincaid  v.  Eaton,  98  addressed  to  B  is  designed  to  be  shown 
Mass.  139;  Pilie  v.  New  Orleans,  19  La.  to  and  acted  upon  by  others)  promising 
Ann.  274;  Salbjfdore  v,  Ins.  Co.,  22  La.  to  pay  any  bills  which  B  may  draw  or  to 
Ann.  338;  Goldsborough  v,  Cradie,  28  stand  as  surety  for  any  indebtedness 
Md.  477;  Bank  v.  Bangs,  2  Edw.  Ch.  which  he  may  incur,  an  action  will  lie 
(N.  Y.)  95;  Bank  v.  Hart,  55  111.  62;  against  A  in  favor  of  any  person  who 
Marvin  v.  Treat,  37  Conn.  96;  Matter  of  gives  value  to  B  on  the  faith  of  and 
Kelly.  39  Conn.  159;  Ryer  v.  Stockwell,  within  the  terms  of  the  letter.  Lawrason 
14  Cal.  134;  Morrell  v,  Quarles.  35  Ala.  v.  Mason,  3  Cr.  (U.  S.)  492;  Lansdale 
544;  Pierson  v.  March,  82  N.  Y.  503.  v.  Bank,  18  Ohio,  126;   Dorland  v.  MuU 

One  finding  lost  property  for  the  res-  hollan,    10    Ohio  St.    192;      Nlsbeit    v, 

toration  of  which  a  reward  is  offered  has  Galbraith,    3   La.    Ann.   690:     Smith   v, 

a  lien  upon  it  so  that  he  need  not  deliver  Ledyard,  49  Ala.  279;   Whilden  v.  Bank, 

it  until  the  reward  is  paid.  Wentworthz/.  64   Ala.  i;   Griffin  v.  Rembert,  2  S.  C. 

Day.  3  Met.  (Mass.)  352;  Cummings  v.  410;   Nelson  v.  Bank.  48  111.  36;   Bissell 

Gann,  52   Pa.  St.  484.     A  general  pro'  v.  Lewis,  4  Mich.  450;   Barney  v.  New* 

posal  made  by  public  advertisement  may  comb',   9  Cush.   (Mass.)  46;   Russell   v, 

be  effectually  revoked  by  an  announce-  Wiggin,  2  Story  (U.  S.).  213;   Bank  v, 

ment  of  equal  publicity,  such  as  an  ad- '  Lynch,  52  Md.  270;    Lowry  v.  Adams , 
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30.  KevoeatioiL— A  proposal  may  be  revoked  at  any  time  be- 
fore acceptance,  but  not  afterwards.^  Even  if  the  proposer  pur- 
ports to  give  a  definite  time  for  acceptance,  he  is  free  to  withdraw 

his  proposal  before  that  time  has  elapsed/-*     But  the  revocation  of 

22  Vt.  J 60;  Cassel  v.  Dows,  i  Blatchf.  being    accepted,    reasonably    could    be 

(U.  S.)  335;   McNaughion   v,  Conkling,  withdrawn.      Burmester  v,  Phillips,  25 

o  Wis.  316;     Bank  v.  Cosler*s  Ex'rs,  3  Fed.  Rep.  805. 

N.  Y..  203;   Dist.  Bank  v,  Kaufman,  93  If  the  offer  is  modified  or  withdrawn 

N.  Y.  273.  beforean  unconditional  acceptance,  there 

1.   Before  acceptance  there  is  no  agree-  is  no  contract.     Schenectady  Stove  Co. 

ment,  and  therefore  the  proposer  cannot  ».  Holbrook,  loi  N.  Y.  45- 

be  bound  to  anything.     Stitt  v.  Huide-  The  same  rule  applies  to  a  proposal  to 

kopers,  17  Wall.  (U.  S.)  384;  Crocker  z'.  vary  an  existing  agreement.     Gilkes  v. 

Railroad  Co.,  24  Conn.  249,  261;  John-  Leonino,  4  C.  B.  K.  S.  485.  .  Where,  on 

son  V.  Pilkington,  39  Wis.  62:  Railroad  a  treaty  for  a  sale,  an  article  is  taken  on 

Co.    V,    Bartlett,   3   Cush.   (.Mass  )  224;  trial,  with  an  option  to  purchase  if  liked, 

Craig  V,   Harper,  3  Cush.   (Mass.)   158;  there  is  no  contract,  but  only  an  offer 

Foster  v.  Boston,  22  Pick.  (Mass.)  33;  until  the  option  is  determined.     Hunt  v. 

Brown  v.  Rice,  29  Mo.  352;  Houghwout  Wyman,  100  Mass.  198.     But  where  the 

V.  Boisaubin.  18  N.  J.  Eq.  315:  McDon-  article  is  takeh  with  an  option  to  return 

aid  V.  Bewick,  51   Mich.   79;  Burton  v,  if  not  liked,  there  is  a  contract  in  the  first 

Shotwell,  13  Bush  (Ky.),  271.  place,  subject  to  a  right  of  rescission. 

In  an  action  against  an  irrigation  com-  Withersby  v.  Sleeper,  101  Mass.  138. 

pany  for  failure  to   deliver  water  pur-  8.  If  in  the  morning  A  offers  goods  to 

chased,  where  it  appears  that  there  was  a  B  for  sale  at  a  certain  price,  and  gives  B 

contract  to  be  delivered  xo  purchasers,  till  four  o'clock  in  the  afternoon  to  make 

restricting  the  liability  of  the  company  up  his  mind,  yet  A  may  sell  the  goods  to 

for  failure   to  deliver  water  in  "certain  C   at  any  time  before  four  o'clock,  so 

ctfses,  and  providing  for  B.pro  rata  distri-  long  as  B  has  not   accepted  his  offer, 

bution  when  there  was  an  msufficiency  of  Cooke  v,  Oxley,  3  T.  R.  653.     It  is  far 

water  to  fill  all  the  orders,  the  plaintiff,  from  clear  what  the  court  meant  to  de- 

not  having  received  such  contract,  is  not  cide  in  that  case,  and  it  has  been  the  sub* 

bound  by  the  terms  thereof,  although,  as  ject  of  much  criticism.     For  conflicting 

a  stockholder  of  the  company,  he  is  cog-  views  see  Benjamin  on  Sale  (3d  Ed.),  66; 

nizant  of  its  provisions.     Gray  v.  Salt  R.  4tfa  Am.  Ed.,  by  Bennett.  §64  seq,\   and 

.y.  C.  Co.,  12  Pac.  Rep.  (Ariz.)  607.  Langdell's  Summary  of  Law  of  Contracts, 

A  gratuitous  subscription,  with  only  p.  246,  §  182.     The  decision  in  Cooke  v. 

one  signer,  is  but  an  offer,  which,  until  Oxley  has    been    generally  condemned 

accepted  by   the    promisee    in    express  in  this  country.     "The  criticisms  which 

terms,  or  by  a  performance  of  the  condi-  have  been  made  upon  the  case  are  suffi- 

tions  stipulated  therein,  is  but  a  nudum  cient  to  destroy  its  authority."     2  Kent, 

factum,  and  cannot  be  enforced  against  477,  n.  {a),     **It  cannot  be  considered 

the  will  of  the  subscriber  by  suit  at  law.  as  of  any  authority.'*    llailroad  Co.  v. 

Broadbent    v.  Johnson,    13    Pac.    Rep.  Bartlett,  3  Cush.  (Mass.)  224.  228.     And 

(Idaho)  83.  see  Metcalfon  Contracts,  10-23;  I  Duer 

A  subscription    becomes    a    contract  on  Ins.  118;    2  Amer.  Jurist,  N.  S.  17 

when  accepted   by  the  beneficiary  and  seq.     Every  offer    once    made    remains 

acted  upon  by  the  incurring  of  an  obli-  open  until  expressly  or  impliedly  revoked, 

gation     or   the  expenditure    of  money.  If  not   sooner  expressly  revoked,  it  is 

McCabe  v.  O'Conner,  69  Iowa,  134.  presumed  to  be  revoked  after  the  lapse  of 

A,   of    Charleston,   S;  C,   ordered  of  a    reasonable  time   without  acceptance. 

B,  of   Fredericksburg,  Va.,   a  cargo  of  When  an  offer  is  in  terms  made  to  remain 

corn   at  so  much  a  bushel   and    at    so  open  until  a  fixed  time,  it  comes  to  an 

much  freight,  to  be  shipped  '*on  receipt*'  end  of  itself  at  the  end  of  that  time,  and 

of  the  order.     B  could  not  fill  the  order  there  is  nothing  for  the  other  party  to  ac- 

at  once,  and  wrote  that  he  would  try  to  cept.     Longworth  v,  Mitchell,  26  Ohio 

do  so.     Two  weeks  later  he  wrote  that  St.  334,  342;  Potts ».  Whitehead,  20  N.J. 

he  had  procured  the  corn,  and  after  wait-  Eq.  55,  59;  Larmen  v.  Jordan,  56  III.  204. 

ing  three  days,  after  an  answer  should  But  a  willingness  to  contract  on  the  part 

have  been    received   by  due  course    of  of  the  party   making  the  offer  on  the 

mail,  he  resold  the  corn.     Held,  that  his  terms  named  in  it  is  presumed  to  con- 

letter  was  a '  new  proposal,  which,  not  tinue  during  the  time  limited.     Railroad 
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a  proposal  must  be  communicated  before  acceptance,  otherwise  it 
is  too  late,  the  contract  being  complete  as  soon  as  the  offer  is  ac- 
cepted.^ A  proposal  is  revoked  by  the  death  of  the  proposer  be- 
fore  acceptance.  So  if  the  person  to  whom  the  offer  is  made  dies 
before  acceptance.*-* 

Co.  V,  Banlett,  3  Cush.  (Mass.)  224.  227;  for  all  praciical  purposes  and  in  point  of 

Mactier*8  Admrs.  v.  Frith,  6  Wend.  (N.  law  no  revocation  at  all."    See  White  v, 

Y.)  i«3.    122;   Cheney  v.  Cook,  7  Wis.  Corliss,  46  N.  Y.  467,   46Q.  470.      The 

357.     In  the  absence  of  an  intermediate  second  he  likewise  answered  in  the  neg^- 

express  revocation,  an  acceptance  of  the  ative,  on  {^rounds  of  both  principle  and 

ofier  within  that  time  gives  rise  to  a  con-  convenience. 

tract.  In  the  modern  civil  law  a  promise  The  prompt  mailing  of  a  letter  accept- 
to  keep  a  proposal  open  for  a  defiiute  Ing  a  proposed  contract,  where  the  nego- 
time  is  treated  as  btndmg,  the  doctrine  of  tiations  are  by  letter,  will  complete  the 
consideration  being  foreign  to  that  sys-  agreement  unless  there  has  been  some 
tem.  Indeed,  there  is  held  in  every  pro-  intimation  that  the  sale  would  not  be 
posal  to  be  an  implied  promise  to  keep  it  made.  A  letter  written  after  sending  a 
open  for  a  reasonable  time.  Vangerow,  proposed  contract,  withdrawing  thp 
Pand.  §  603  (3,  253);  L.  R.  5  Ex.  337.  n,\  proposition,  will  not  effect  a  revocation 
Railroad  Co.  v,  Bartlett,  3  Cush.  (Mass.)  if  it  is  received  after  the  mailing  of  a  let- 
224,227.  Of  course,  if  there  is  a  promise  ter  of  acceptance.  Kempner  v.  Cohn, 
upon  consideration  to  keep  an  offer  open  23  Repr.  (Ark.)  104. 
until  a  time  named,  an  action  would  lie  In  Dickinson  v.  Dodds,  2  Ch.  D.  (C. 
for  a  breach  of  the  promise,  although  if  A.)  463,  A  offered  in  writing  to  sell  cer- 
the  offer  were  revoked  within  the  time  tain  bouses  to  B,  the  offer  to  be  'Meft 
an  acceptance  after  the  revocation  would  over"  until  a  time  named.  Before  the 
not  make  a  contract.  time  had  expired  B  heard  that  A  had 
1.  An  express  revocation  communicat-  agreed  to  sell  the  property  to  C.  B  then 
ed  after  acceptance,  though  determined  within   the  time  formally  accepted  A's 

offer,  but  A  answered,  "You  arc  too 
late.  I  have  sold  the  property."  Held, 
that  there  was  no  contract.  Mr.  Pollock 
is  of  opinion  that  the  ground  of  this  de- 

V.  Van  Tienhoven.  5  C.   P.   D.  344.  the  cision  is  that  knowledge  in  point  of  fact  of 

defendants  at  Cardiff  wrote  to  the  plain-  the  proposer's  changed  intention. however 


upon  before  the  date  of  the  acceptance, 
is  too  late.  Wheat  v.  Cross,  31  Md.  99; 
Thomson  v,  James,  18  Dunlop,  i; 
Langdell  Sel.  Ca.  Cont.  125.     In  Byrne 


tiffs  at  New  York,  on  Oct.  i,  1879,  offer- 
ing for  sale  1000  boxes  of  tin  plates  on  cer- 
tain terms.  Their  letter  was  received  on 
the  nth,  and  on  the  same  day  the  plain- 
tiff accepted  the  offer  by  telegraph,  con- 
firming this  by  a  letter  sent  on  the  15th. 
Meanwhile  the .  defendants,  on  Oct.  8th, 
had  posted  a  letter  withdrawing  their 
offer  of  the  ist.  This  reached  the  plain- 
tiff on  the  20th.  The  plaintiff  insisted  on 
the  completion  of  the  contract;  the  de- 
fendants maintained  that  there  was  no 
contract,  their  offer  having  been  with- 
drawn before  the  acceptance  was  either 
received  or  dispatched.  Lindley,  J., 
stated  as  follows  the  questions  to  be 
considered:  i.  "Whether  a  withdrawal 
of  an  offer  has  any  effect  until  it  is  com- 
municated to  the  person    to  whom  the 


it  reaches  the  other  party,  will  make  the 
proposer's  conduct  a  sufficient  revoca- 
tion. Pollock  on  Contracts.  28.  While 
Sir  Wm.  Anson  thinks'  the  case  decides 
that  where  the  parties  are  in  immediate 
communication  a  proposal  may  be  re- 
voked without  notice  to  the  person  to 
whom  it  has  been  made,  and  cites  Cooke 
V  Oxley,  3  T.  R.  653.  Anson  on  Con, 
tracts,  17. 

8.  /'^rMellish,  L.  J.,  in  Dickinson  v, 
Dodds,  2  Ch.  D.  475;  Pratt  v.  Trustees, 
93  III.  475;  Phipps  V.  Jones.  20, Pa.  St. 
260:  Helfe99itein's  Est.,  77  Pa.  St.  328; 
Foust  V.  Board  of  Publication,  8  Lea 
(Tenn.),  552,  555- 

If  one  subscribes  for  railroad  stock  on 
condition  of  the  construction  of  a  road 
along  a  certain  route,  and  dies  before  his 


offer  has  been  sent.     2.  Whether  posting     offer  is  delivered  to  and  accepted  by  the 


a  letter  of  withdrawal  is  a  communication 
to  the  person  to  whom  the  letter  is 
sent?*'  The  first  he  answered  in  the 
negative,  on  the  principle  "  that  a  state 
of  mind  not  notified  cannot  be  regarded 
io  dealings  between  man  and  man.  and 
Ihat  an  uncommunicated  revocation  is 


company,  the  death  revokes  the  subscrip- 
tion. Wallace  v.  Townscnd,  43  Ohio 
St.  537:  s.  c,  54  Am.  Rep.  829. 

A  contract,  termmible  at  the  will  of 
either  party,  is  terminated  by  the  death 
of  one  of  the  parties.  Browne  v.  Mc- 
Donald, 129  Mass.  66.     There  is  no  dis- 
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31.  Acceptance  of  Proposal— Agreement  to  Draw  Formal  Writing.— 

The  acceptance  of  an  offer  must  be  absolute  and  unqualified,  for 
until  there  is  such  an  acceptance,  the  negotiations  of  the  parties 
amount  to  nothing  more  than  proposes  and  counter-proposals.* 

tinct  authority  to  show  whether  notice  to  *'  provided  the  title  is  perfect/'  does  not 

the  other  party  is  material  or  not,  Dut  in  constitute  a  binding  contract.    Corcoran 

the  analogous  case  of  agency  the  death  v.  White,  1x7  111.  118;  s.  c,  57  Am.  Rep. 

of  the  principal  puts  an  end  ipso  facto  to  S58. 

the  agent's  authority,  without  regard  to        An  instrument  signed  by  A  alone,  and 

the  time  when  it  becomes  known  either  wherein  he  agrees  to  sell  to  B  standing 

to  the  agent  or  to  third  parties.     Blades  timber,  and  declares  that  he  will  make  a 

V,  Free,   9  B.  &  C.  167;   Campavari  v,  contract  with  B,  giving  him  the  right  to 

Woodburn,  15  C.  B.  400;  2  Kent  Coram,  enter  on  the  land,  and  cut  and  remove 

646.  the  timber  upon  payment  being  made  by 

Death  of  agent  terminates  contract  of  B,  is  not  a  contract,  but  simply  an  offer 

agency.      Adriance    v.    Rutherford,    57  to  makjb  one.     McDonald  v,  Bewick.  51 

Mich.  170.    This  is  not  true  at  the  civil  Mich.  7q. 

law.     D.  46,  3,  De  solut.  et  liberat.  32.         An  offer  to  sell  real  estate  by  one  per- 

The  Indian  Contract  Act,  s.  208,  illust.  son   to  another  imposes   no  obligation 

(r),  adopts  the  rule  of  the  civil  law.  That  upon  the  former  so  as  to  make  him  liable 

insanity  of  the  proposer  befopfe  accept-  in  an  action  for  specific  performance,  un* 

ance  will  operate  as  a  revocation  of  the  less  it  is  accepted  by  the  latter,  according 

offer,  see  Beach  v.  First  M.  E.  Church,  to  the  terms  on  which  it  is  made,  without 

96  III.  177;  The  Palo  Alto,  Davies,  343;  qualification,  or  the  introduction  of  any 

also  Dexter  v.  Hall,  15  Wall.  (U.  S.)  9;  new  term.     Langellier  v,   Schaefer.   31 

Drew  V.  Mun,  4  Q.  B.  D.  669.  N.  W.  Rep.  (Minn.)  690. 

His    representatives  are  not  capable        The  acceptance  of  an  order  *'to  be 

of  acting  I'pon  it  if  the  deceased  had  not  paid  out  of  the  last  payment"  is  not  an 

accepted  it  in  his  lifetime.     Humphrey  v.  unconditional  acceptance;  and  the  words 

Werner,  2  M.  &  G.  853.  being  ambiguous,  evidence  of  the  con< 

1.  Eliason  v.  Henshaw,  4  Wheat.  (U.  versaiion  between  the  parties  at  the  time 

S.)225,  228;  Harlow  v,  Curtis,  121  Mass.  it  was  signed  is  admissible  to  aid  in  its 

320;  Hutchinson  v,  Blakeman,  5  Mete,  construction.     Proctor    v,  '  Hartigan,    9 

(Ky.)  80;   Potts  V.  Whitehead,  23  N.  J.  East.  Rep.  (Mass.)  844. 
Eq.  512;  Plant  Seed  Co.  z/.  Hall,  14  Kan.         Where  one  writes,  offering  to  sell  an- 

SSS'!  jenness  v.  Mt.  Hope  Iron  Co.,  53  other  a  horse  for  a  certain  price,  and  the 

Me.  20;  Hough  V.  Brown,  19  N.  Y.  iii,  other  replies  that  he  might  purchase  the 

115;   Johnson  v.  Stephenson,  26   Mich,  horse  if  it  would  suit  him,  which  he  is 

63;  Eggleston  v.  Wagner,  46  Mich.  610;  certain  it  will,  this  is  not  enough  to  show 

Barrow  v.  Ker,  10  La.  Ann.  120:  Mc-  a  contract.     Stagg  v,  Com^ton,  81  Ind. 

Cotter  V,  Mayor,  37  N.  Y.  325;  Bruner  171. 

V.   Wheaton,   46   Mo.    363;    Falls   Wire        In  case  of  an  offer  by  a  person  in  one 

Mfg.  Co.  V,  Broderick,  12  Mo.  A  pp.  378;  State  to  sell  land  in  another  State  at  a 

Deshon  v,  Fosdick,  i  Woods  (U.  S.  C.  C.),  certain  cash  price,  an  acceptance,  direct- 

286;  N.  W.  Iron  Co.  v.  Meade,  21  Wis.  ing  the  deed  to  be  sent  to  a  bank  in  the 

474;  Baker  v.  Holt,  56  Wis.  100;  Mer-  latter  State,  to  be  delivered  on  payment 

riam  v.  Lapsley.  2  McCrary  (U.  S.).  606;  of  the  price,  will  not  create  a  binding 

Martin  v.  Northwestern  Fuel  Co.  (C.  C.  contract,  as  the  terms  of  the  offer  entitle 

U.  S.  D.  Minn.).  22  Fed.  Rep.  596:  Fos-  the  vendor  to  payment  in  his  own  State, 

ter  V.  Ulman,   64   Md.  523;   Siebold  v,  Gilbert  v.  Baxter,  32  N.  W.  Rep.  (Iowa) 

Davis.  67  Iowa,  560;  Derrick  v,  Monette,  364. 
73  Ala.  75.  A  telegraphed  to  B  to  know  the  terms 

Acceptance  must  be  unequivocal,  un-  on  which  he  would  sell  a  large  quantity 

conditional,  and  without  variance  from  of  coal.    B  named  a  price.    A  said  it  was 

proposal.     Strange  v.  Crowley,  7  West,  too  much.     B  then  by  telegraph  named 

Kep.  (Mo.)  106.  a  lower  price,  and  went   somewhat  into 

Any  modification  proposed  in  an  ac-  details.     A  telegraphed  back:  **  You  can 

ceptance  must  be  accepted  by  the  offeror,  consider  the  coal  sold.     Will  be  in  Cleve> 

before  he  can  hold  the  acceptor  to  a  con-  land  and  arrange  particulars  next  week.** 

tract.     Nundy  v.  Matthews.  34  Hun  (N.  Held^  not  a  completed  contract.     Martia 

Y.),  74.  V,  Northwestern  Fuel  Co.,  22  Fed.  Rep. 

An  offer  to  sell  lands  and  acceptance.  596, 
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A  n agreement  by  one  creditor  to  post-  fendant.     Robinson  v.  St.  Loais,   etc.. 

pone  bis  ciaim  if  '*the  other  creditors  R.  Co..  75  Mo.  494. 

would  grant  the  extension  desired,"  does  If  A,  who  is  lending  bis  credit  and  aid 

not  become  binding  because  of  an  exten-  to  B,  and  who  holds  security  from  B  for 

sion  granted  by  one  of  the  other  credi-  Ifabiliiies  to  be  incurred,  examines  with 

tors.     Heyer  v.  Bromberg,  74  Ala.  524.  B  certain  rags,  the  property  of  C,  and 

B,  a  resident  of  California,  by  letter  offers  therefor  6^  cents  per  opund,  which 

addressed  to  A,  at  his  place  of  residence  is  refused,  and  B  subsequenily,  without 

in  Iowa,  offered  to  sell  certain  real  estate  his  knowledge,  purchases  the  rags  for  7 

to  A  for  $5000.     A  telegraphed  that  he  cents  per  pound,  pays  in  cash  \  ct.  of  that 

would  take  the  property  at  that   price,  price,  and  having  charged  to  A  the  bai- 

and  added:    "Money  at  your  order  at  ance  of  6^  cents,   there  is  no  contract 

First   National    Bank  here.      Telegraph  binding  on  A,  nor  is  he  liable  to  C  on  a 

me  immediately  when   to  expect  deed,  note  given  by  him  in  payment  of  the  bkl- 

Held,  that  B  was  entitled  under  his  offer  ance  while  in  ignorance  of   the  circum- 

to  have  the  money  paid  to  him  at  his  stances  of  the  sale.     Patton  v,  Taft,  9  N. 

place  of  residence,  and   to  deliver  the  E.  Rep.  (Mass.)  517;  3  New  Eng.  Rep. 

deed  there;  and  that  as  A's  acceptance  693. 

was  not  an  acceptance  of  the  offer  as  Under  partnership  articles  providing 

made,  it  did   not  bind   B,  and  specific  for  dissolution  on  an  offer  in  writing  to 

performance    could    not    be    enforced,  buy  or  sell,  one   partner  had  sold   the 

Sawyer  v.  Brossart,  67  Iowa.  678.  other  an  interest  which  was  not  wholly 

A  was  a  judgment  creditor  of  C;   B  paid  for,  and  subsequently  offered  to  buy 

wrote  to  A    a  letter  in    the  following  out  that  partner's  share  at  the  estimated 

terms:  '*  If  C  leaves  in  your  hands  the  value  of  its  proportion  to  the  whole  busi- 

order  of  Messrs.  F.,  drawn  upon  Messrs.  ness,  which   offer  was  accepted.     Ileld^ 

R.  for  256  8  per  cent  preference  shares,  that  as  the  offeror  must  have  intended  to 

etc..   I   will  obtain,  within   one   month  have  a  deduction  for  the  unpaid  business, 

from  this  date,  with  the  sanction  of  C,  and  the  other  party  did  not  so  understand 

a  loan  for  him  Of  £\OfX>  upon  said  order,  it,  the  minds  of  the  parties   had  never 

and  pay  that  sum  to  you  againsD  the  de-  met.  and  the  agreement  weuld  not  be 

livery  of  said  order."    C  left  the  order  in  enforced.     Braeutigam   v,    Edwards,  38 

A's  hands,  and  sanctioned  the  proposal  N.  J.  Eq.  542. 

contained  in  the  letter.     A  then  wrote  to  "  Acceptance  upon  terms  varying  from 

B  as  follows:  "C  brought  me  your  letter  those  offered  is  a  rejection  of  the  offer.*' 

on   the   27th,  and   he  has  given  me  his  Bank  v.  Hall,  loi  U.  S.  43.  50;  Baker  v. 

written   sanction  to  your  obtaining  the  Johnson  Co..  37  Iowa,  186.  189:  Cartmell 

loan  of  ;£'iooo  for  him  referred  to  in  that  v,  Newton.  79  Ind.  i,  8;  Falls  Wire  Mfg. 

letter,  and  we  shall  be  glad  to  hear  that  Co.    v.    Broderick,    12    Mo.    App.   378. 
everything  is  in  order.**    llefd^  that  as*  '  And  puts  an  end  to  it  so  that  a  subse- 

suming  A  s  letter  to  B  to  be  a  final  ac-  quent  acceptance  upon  the  terms  offered 

ceptance  of  the  offer  contained  in   B's  does  not  make  a  contract.     Ortman  v. 

letter  to  A,  there  was  consideration  mov-  Weaver  (C.  C.   U.   S.  E.   D.  'Mich.),  11 

ing  from  A  to  support  B*s  promise,  such  Fed.  Rep.  358:  Fox  v.  Turner,  i  Bradw. 

consideration  t>eing  the  implied  under-  (III.)  153;  Hyde  v.  Wrench.  3  Beav.  334; 

taking  on  A's  part  when  he  received  the  Sheffield   Canal   Co.    v.    Sheffield,   etc., 

order  to  keep  it  till  required  for  the  pur-  R.  Co.,  3  Rwy.  &  Canal  Cases,  I2X. 

pose  of  being  handed  over  to  the  person  An  offer  to  sell  2000  to  5000  tons  of 

who  would  advance  the  jf  1000  on  its  se-  rails  at  a  certain  rate  and  within  a  certain 

curity.     But  held  also,  that  A's  letter  to  time,  in  reply  to  a  request  to  quote  price 

B  was  not  an  acceptance  of  the  offer  for  2000  to  5000  tons,  is  not  accepted  by 

contained  in  B's  letter  to  A,  and  that  the  an  order  for  1200  tons;  and  when  such 

two  letters,  therefore,  did  not  constitute  order  is   rejected,   a  subsequent    order 

a  contract.     Harston  v,  Harvey,  i  A.  &  within  the  contract   time  for  2000  tons 

E.  404.  does  not  operate  to  revive  the  offer  and 

A  freight  agent  of  the  defendant*s  rail-  to  make  a  sale.     Minneapolis,  etc.,  R. 

road,  in  answer  to  inquiiies  from  plaintiff,  Co.  z/.  Columbus  Rolling-Mill  Co.,  119 

gave  him  certain  rates  from   a  certain  U.  S.  149. 

point  on  the  road  to  New  Orleans.     Ten  For  collected  English  authorities,  see 

days  afterward   plaintiff  shipped  goods  Fry  on  Specific  Performance,  c.  2;  see 

from  a  different  point  for  New  Orleans,  also  LangdelPs  Select  Cases  on  Contracts, 

and  obtained  a  bill  of  lading  from  one  155.     In    Honeyman   v,  Marryat,  6   H. 

who  had  no  authority  to  bind  defendant.  L.  C.  112.  a  proposal  for  sale  was  ac- 

Held,  that  there  was  no  contract  withde-  cepted  ''subject  to  the  terms  of  a  con- 
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It  may  happen  that  though  the  parties  are  in  fact  agreed  upon  the 

terms,  yet  they  do  not  mean  the  agreement  to  be  binding  in  law 

till  it  is  put  into  writing  or  into  a  formal  writing.  In  such  case 
the  stipulation  is  a  term  of  the  assent,  and  there  is  agreement  in- 
dependent of  that  stipulation. 

tract  being  arranged"  between  the  ven-  77;  Slaymaker  «/.  Irwin.  4  Whart.  (Pa.) 

dor's  and   purchaser's  solicixors.     Held^  369;  Hyde  v.  Wrench,  3  Beav.  336. 

no  contract.     An  acceptance  of  an  ofifer  An     acceptance    may    be    complete 

to  sell  land   "subject  to  the  title  being  though   it    expresses    dissatisfaction    at 

approved  by  our  solicitors'*  is  not  a  quali-  some  of  the  terms  if  the  dissatisfaction 

fied  acceptance:  it  expresses  the  condi-  stops  short  of  dissent,  so  that  the  whole 

li6ns  annexed  by  law  to  contracts  of  this  thing  may  be  described  as  a  "grumbling 

class,  that  a  good  title  shall  be  shown  by  assent."    Joyce  v,  Swann.  17  C.  B.  N.  S. 

the  vendor.     Hussey  v.  Home   Payne,  84;  per  Lord  St.  Leonards,  6  H.  L.  C. 

4  App.  Cas.  311,  322.     See  Crossley  v,  277-8  (in   a  dissenting  judgment).     An 

Maycock,  18  Eq.  180;  Stanley  v.  Dowdes-  acceptance  is  not  made  conditional  bj 

will.  L.  R.  10  C.  P.  102.    Compare  %xa\i^  adding  words  that. in  truth  make  no  dif- 

V.  Webster,  3  Ch.  D.  49.     In  Appleby  v,  ference,  as  where  the  addition  is  simply 

Johnson,  L.  R.  9  C.  P.  158,  the  plaintiff  immaterial.     Oliver  v,  Beaumont,  x  De 

wrote  to  the  defendant,  a  calico-printer,  G.  &  S.  397;  Clark  v.  Dales,  20   Barb, 

and  offered  his  services  as  salesman  on  (N.  Y.)  42;   Brisban  v,  Boyd,  4    Paige 

certain  terms,  among  which  was  this:  (N.  Y  ),  17;  Fitzhugh  v.  Jones,  6  Munf. 

"A  list  of  the  merchants  to  be  regularly  (Va.)  83;  Matteson  v.  Scofield,  27  Wis. 

called  on  by  me  to  be  made."    The  de-  671;  Bruner  t/.  Wheaton,  46  Mo.  363.    Or 

fendant  wrote  in  answer:  "Yours  of  yes-  a  mere  formal  memorandum  is  inclosed 

terday  embodies  the  substance  of  our  for  signature  but  not  shown  to  contain 

conversation  and  terms.    If  we  can  define  any  new  term.     Gibbons  v,  N.  E.  Met- 

some  of  the  terms  a  little  clearer  it  might  rop.  Asylum  District,  ii  Beav.  i.    If  the 

prevent  mistakes;    but   I  think  we  are  person  answering  an  unambiguous  propo- 

quite  agreed  on  all.     We  shall  therefore  sal  accepts  it  with  the  addition  of  ambig- 

expect    you  on    Monday.      (Signed)  Jr  uous  words,  which  are  capable  of  being 

Appleby.     P.  S.    I  have  made  a  list  of  construed  consistently  with  the  rest  of 

customers   which   we  can    consider  to-  the  document'  and  so  as  to  leave  the  ac- 

gether."  /^^r^.  that  there  was  no  complete  ceptance  absolute,  they  will,  if  possible, 

contract.     In  Addinell's  Case,  i  Eq.  255,  be  so  construed.     Eng.   &  For.    Credit 

and  Jackson  v,  Turquand,  L.  R.  4  H.  L.  Co.   v,  Ardain,  L.   R.   5  H.   L.  64.  per 

305,  a  bank  issued  a  circular  ofiFering  new  Lord   Westbury,   at    p.    79.      See    also 

shares  to  existing  shareholders,  in  pro-  Perrett*s  Case,  15  Eq.  250;  Duke  9.  An- 

portion  to  their  interests,  and  also  asking  drews,    2   Ex.   290.     The  unconditional 

them  to  say  if,  in  the  event  of  any  shares  acceptance  of  a  proposa}  is  not  deprived 

remaining,  they  would  wish  to  have  any  of  its  efifect  by  the  existence  of  a  misun- 

more.      Certain    shareholders  wrote  in  derstanding  between  the  parties  in  the 

answer,   accepting    their    proportion  of  construction   of   collateral   terms  which 

shares,  and  also  desiring  to  have  a  cer-  are  not  part  of    the  agreement    itself, 

tain  number  of  additional  shares  if  they  Baines  v.  Woodfall,  6  C.  B.  N.  S.  657;  28 

could  on  the  terms  noted  in  the  circular.  L.  J.  C.  P.  338. 

In  reply  to  this  the  directors  sent  them  1.  Chinnock  v.  Marchioness  of  Ely, 

notices  that  the  additional  shares  had  4  D.  J.  S.  638,  646;  Water  Comm'rs  v. 

been  allotted  to  them,  and  the  amount  Brown,  32  N.  J.  L.  504;  Eads  v.  Caron- 

must  be    paid    to  the   bank  by  a  day  delet,  42  Mo.    113;    Morrill  v.  Tehama 

named,  or  the  shares  would  be  forfeited.  Co.,  10  Nev.  125;  Congdon  v,  Davey.  46 

Jield^  that  as  to  the  first  or  proportional  Vt.  478;  Fredericks  v.  Fasnacht,  30  La. 

set  of  shares  the  shareholders'  letter  was  Ann.  pt.  i,  117;  Bourne  v.  Shapleigh.  9 

an  acceptance  constituting  a  contract.  Mo.    App.   64;   MacMakin   v.   Timmins 

but  as  to  the  extra  shares  it  was  only  a  (S.  C.  Pa.).  50  Alb.  L.  J.  56;  Hough  v. 

proposal;  and  as  the  directors'  answers  Brown.  19  N.  Y.  ixi.     Whether  such  is 

introduced  a  material   new  term  (as  to  the  truth  of  the  understanding  is  a  ques- 

forfeiture  of  the  shares   if  not  paid  for  tion  which  depends  on  the  circumstances 

within  a  certain  time),  there  was  no  bind-  of  each    particular   case.      Rosstter   v. 

ing   contract    as    to    these.       See    also  Miller,  3  App.  Ca.  1 124, 11 52.     **  It  is  not 

Wynne's  Case,  8  Ch.  1002;  Beck's  Case,  to  be  supposed    that   because    persons 

9  Ch.  392;  Carr  v,  Duv^,  14  Pet.  (U.  S.)  wish  to  have  a  formal  agreement  drawn 

854 


JkfTMBMat  to  Bnv 


CONTRACT. 


Formal  WritlBg, 


op,  that  therefore  they  cannot  be  bound  agreed  on.  and  an  acceptance  in  writ- 

by  a  previous  agreement  if  it  is  clear  that  ing  of  such  offer,  do  not  constitute  a 

such  an  agreement    has    b'een    made."  valid  lease;  and  the  owner  having  refused 

Blaney  v.  Hoke,  14  Ohio  St.  292;  Mon-  to  give  such  lease  before  the  plans  were 

tague  V.   Weil.    30  La.    Ann.    pt.    i.so;  agreed  upon,  specific  performance  cannot 

Pratt  V.  Railroad  Co..  21  N.  Y.  305;  Bell  be  enforced.    Mayer  v,  McCreery,  26  N. 

V.  Offutt,  10  Bush  (Ky.),  632;  Blight  v.  Y.  W.  Dig.  449, 

Ashley,   i   Pet.  (C.  C.)  15;    Mackey  v.        But  it  is  settled  law  that  a  contract 

Mackey,  29  Gratt.  (Va.)  158;' Wharton  v.  may  be  made  by  letters,  and  that  the 

Stoutenburgh.  35  N.  J.  Eq.  266:  Cheney  mere  reference  in  them  to  a  future  formal 

V.   Eastern  Transp.   Line,   59  Md.   557;  contract  will  not  prevent  their  constitute 

Paige  V.  FuUerton  Woollen  Co.,  27  Vt.  ing  a  binding  bargain.     James,  L.  J.,  in 

485.      But    the    circumstance    that    the  Bonnewell  v.  Jenkins,  8  Ch.  D.  70,  73. 
parties  do  intend  a  subsequent  agreement        The   intention  of  preparing  a  merely 

to  be  made  is  strong  evidence  to  show  formal  contract  does  not  alone  show  that 

that  they  did   not  intend  the  previous  the  parol  contract  is  not  regarded  by  the 

negotiations  to  amount  to  an  agreement,  parties  as  complete.     In  Cheney  v.  £ast- 

Ridgway  v.  Wharton,  6   H.   L.  C.  238,  ern   Transportation  Line,   59   Md.  557, 

264.  268,  per  Lord   Cranworth,  C. ;  and  A  made  B  an  oral  offer  for  the  purchase 

see,  per  Lord  Wensleydale,  at  pp.  305-6;  of  the  hull  and  masts  of  a  vessel,  which 

Lyman  v.   Robinson,  14  Allen  (Mass.),  was  to  remain  open  until  the  next  day. 


242,  234;  Brown  v.  Rifilroad  Co.,  4  N.  Y. 
79.  86;  Methudy  v,  Ross,  xo  Mo.  App. 
101,  106.  Still  more  is  this  the  case  if 
the  first  record  of  the  terms  agreed  upon 
is  in  so  many  words  expressed  to  be 
''subject  to  the  preparation  and  approval 
of  a  formal  contract."*  Winn  v.  Bull.  7 
Ch.  D.  29. 

A  and  B  signed  a  written  document, 
whereby   B    agreed   to    buy  and  A  to 


B  on  the  next  day  wrote  a  letter  to  A 
substantially  embodying  the  conditions 
orally  mentioned,  and  saying  that  he  ac> 
cepted  A's  offer.  A  replied,  acknowledg- 
ing B's  letter  as  an  acceptance,  saying 
what  he  understood  B  to  mean  by  a  cer- 
tain expl'cssion,  and  that  he  understood 
the  m'asts  to  go  with  the  hull,  and  saying 
also  that  he  would  have  a  formal  contract 
prepared.     B  answered  this,  asking  for 


sell  an  estate  therein  described  at  aspeci-  the  old  iron,  making  no  objection  to  A's 

fied  price,  ''subject  to  a  formal  contract  interpretation  of  the  expression  referred 

being  prepared  and  signed  by  both  par-  to,  and  saying  that  of  course  the  masta 

ties,  as  approved  by  their  solicitors."    A  go  with  the  hull.     Other  letters  followed 

correspondence  ensued,  in  the  course  of  about  various  matters.     HekL^  that   the 

which   B's  solicitor  stated   that  B  was  first  two  letters  made  a  contract  between 

" quite  firm  in  adhering  to  the  agreement  the    parties.      The    court    said:    "The 

'he  entered  into,"  to  give  a  certain  sum  reference  by  Robert  to  the  preparation 


per  acre  for  the  property,  which  amounted 
to  less  than  the  specified  price.  A  for- 
mal contract  was  prepared  in  draft,  but 
was  not,  nor  was  any  other  formal  con- 


of  a  formal  contract  cannot  negative 
the  idea  that  the  parties  had  already 
bindingly  agreed  on  the  matter,  and  so 
fully  understood.     In  Bonnewell  v,  Jen- 


tract,  signed  by  the  parties  or  approved  kins  [L.  R.  8  Ch.  Div.  70]  (already  cited X 

by  their  solicitors.     In  an  action^  by   A  the  judge  says  that  a  long  series  of  cases 

for  specific  performance  of  the  agreement  has  established,   that  a  reference  to  a 

as  modified  by  the  correspondence,  held^  future  contract  is  not  enough  to  negative 

that  there  was  no  concluded  agreement  a  present  one.     Reference  is  there  made 

between  the  parties  which  was  capable  of  to  Crowley  v.  Maycock,  L.  R.  18  Eq.  180.  "• 

being    specifically    enforced.       Hawkes-  Where  the  parties  dealt  for  some  time 

worth  V.  Chaffey,  54  L.  T.  N.  S.  72.    See  on  the  terms  of  a  draft  agreement  which 


also 
860. 


Bttshell  V,  Pocock,  53  L.  T.  N.  S. 


A  and  B  agreed  to  take  C  into  partner- 
ship  at  a  future  date,  the  agreement  re- 
quired by  both  sides  to  be  drawn  up  by 
solicitors.  The  parties  had  not  con- 
sidered, and  could  not  afterwards  agree 
upon,  several  terms  of  the  intended  part- 
nership. Held^  that  there  was  no  con- 
cluded agreement  between  the  parties. 
Connery  v.  Best,  i  C.  &  E.  291. 


had  never  been  formally  executed,  it  was 
held  that  there  was  an  actual  though 
informal  consent  to  a  contract  upon  those 
terms.  Brogden  r.  Metropolitan  R.  Co., 
2  App.  Ca.  666,  Lord  Cairns'  opinion. 
Each  case  must  depend  upon  its  own 
circumstances.  The  question  may  be 
made  clearer  by  putting  it  in  this  way 
— whether  there  is  a  final  consent  of  the 
parties  such  that  no  new  term  or  varia- 
tion can   be   introduced    in    the  formal 


A  written  offer  to  take  a  building,  to    document  to  be  prepared.     Lord  Black- 
be  altered,  at  a  certain  rent,  plans  to  be    burn,  3  App.  Ca.  at  p.  1151.    See  also 
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Z%  Coimnwnication  of  Acceptance — Contracts  by  Post  and  Telegraph 
— ^Law  of  Place. — The  acceptance  must  be  communicated  to  the 
proposer.  An  acceptance  not  communicated  to  the  proposer  does 
not  make  a  contract.^  When  parties  are  communicating  with 
each  other  by  means  of  the  public  post  or  telegraph,  all  acceptance 
so  despatched  is  complete  as  against  the  proposer  from  the  time  of 
its  despatch  out  of  the  sender's  control,  notwithstanding  any  mis- 
carriage  or  delay  in  its  transmission  happening  after  such  despatch.^ 

Lewis  V.  Brass  (C.  A.)»  3  Q*  B*  D.  and  received  at  the  same  time;  held^  that 
667.  '  the  revocation  47as  effectual.  In  Thorn p- 
A  written  contract,  although  inarti-  son  v,  James,  18  Dunlop,  x;  Langdell 
ficially  drawn,  obscure,  and  capable  of  Sel.  Ca.  on  Cont.  125,  it  was  held  that  a 
different  interpretations  in  several  par-  contract  by  letter  is  complete  from  the 
ticulars,  yet  its  provisions  embracing,  al-  moment  of  posting  the  acceptance.  Pot- 
though  in  very  inadequate  terms,  every  ter  v.  Sanders,  6  Ha.  i;  Dunlop  v,  Hig- 
matter  which  the  parties  had  defkiitely  gins,  i  H.  L.  C.  381.  A  proposal  to  sell 
agreed  to,  and  the  circumstances  sur-  iron;  the  accepunce  delayed  by  state  of 
rounding  its  execution  being  consistent  roads.  Held,  that  the  contract  was  con- 
with  no  other  conclusion,  must  be  re-  eluded  by  posting  the  acceptance.  Dun- 
garded  as  a  completed  agreement  or  con-  can  v,  Topham,  8  C.  B.  225.  As  to 
tract,  and  not  merely  as  an  agreement  to  applications  for  shares  in  companies 
agree.  Bean  v,  Clark,  30  Fed.  Rep.  225.  made  and  answered  by  letter,  see  Hebb's 
1*.  M*Iver  V.  Richardson,  i  M.  &  S.  Ca..  4  Eq.  9;  Reidpath-'s  Case,  ii  Eq.  86; 
557;  Mozley  v.  Tinkler,  i  C.  M.  &  R.  British  &  Amcr.  Tel.  Co.  v,  Colson.  L. 
692;  Russell  V,  Thornton,  4  H.  &  N.  R.  6  Ex.  108;  Townsend's  Ca.,  13  Eq. 
788,  798,  804;  Hebb's  Ca.,  4Eq.  9;Shupe  148;  Harrises  Case,  7  Ch.  587;  WalPs 
V,  Galbraith,  32  Pa.  St.  10;  Jennes  v.  Case.  15  Eq.  18.  In  Household  Fire 
Mt.  Hope  Iron  Co.,  53  Me.  20;  McCul-  Ins.  Co.  v.  Grant,  4  Ex.  D.  216.  an  ap- 
lock  V,  Ins.  Co.,  I  Pick.  (Mass.)  278;  plication  for  shares  in  the  plaintiff  com- 
Borland  v,  Guffey,  I  Grant's  Cas.  (Pa.)  pany,  whose  o^ce  was  in  London,  was 
394;  Beckwith  v,  Cheever.  21  N.  H.  41;  handed  by  the  defendant  to  a  country 
Duncan  v.  Heller,  13  S.  Car.  94;  White  agent  for  the  company.  A  letter  of  allot* 
V,  Codies.  46  N.  Y.  467;  Trounstine  v.  ment,  duly  addressed  to  the  defendant. 
Sellers,  13  Kan.  447.  This  rule,  however,  was  posted  from  the  London  office,  but 
is  subject  to  an  important  exception  never  reached  him.  The  company  went, 
where  the  parties  are  in  correspondence  into  liquidation,  and  the  liquidator  sued 
through  the  post-office.  for  the  amount  due  on  the  shares.  Held^ 
2.  Adams  v.  Lindsell,  i  B.  &  Aid.  681.  that  the  defendant  must  be  taken  to  have 
Defendants  wrote  to  plaintiffs,  **  We  now  authorized  the  sending  by  post  of  a^  letter 
offep  you  800  tons  of  wether  fleeces,  of  allotment,  and  that  he  was  bound, 
etc.,  receiving  your  answer  in  course  although  the  letter  wholly  failed  to  reach 
of  post."  This  letter  was  misdirected,  its  address.  Ace.  Vassar  v.  Camp,  11  N. 
and  so  arrived  late.  On  receiving  it  Y.  441;  Howard  v.  Daly,  61  N.  Y.  362; 
plaintiff  wrote  accepting  the  proposal,  Washburn  v.  Fletcher,  42  Wis.  152;  Haas 
but  the  defendants  not  receiving  an  an-  v,  Meyers  (S.  C.  111.),  20  C.  L.  J.  94.  93. 

*swer,  when  they  should  have  received  it  The  American  cases  hold  similarly  in  re- 

if  their  proposal  had  not  been  delayed,  gard   to  proposal   and   revocation,   and 

had  in  the  mean  time  (between  the  dis-  almost  uniformly  state  the  rule  as  to  the 

patch  and  the  arrival  of  the  reply)  sold  acceptance  to  be  that  it  takes  effect  from 

the  wool  to  another  buyer.    The  plaintiff  the  time  when  it  is  dispatched,  whether 

sued  for  non-delivery  of  the  wool.  Held^  by  post  or  by  telegraph. 

ithat  the  defendants  were  bound  by  their  In  Taylor  v.  Merchants'  Fire  Ins.  Co., 
offer.  '*  The  defendants  must  be  con-  9  How.  (U.  S.)  390,  the  insurance  com- 
sidered  in  law  as  making,  during  every  pany*s  agent  wrote  to  the  plaintiff  offer- 
instant  of  time  their  letter  was  travelling,  ing  to  insure  his  house  on  certain  terms, 
the  same  identical  off«r  to  the  plaintiffs.  The  plaintiff  wrote  and  posted  a  letter 
and  then  the  contract  is  completed  by  accepting  these  terms,  which  was  dnlv 
the  acceptance  of  it  by  the  latter.*'  In  received.  The  day  after  it  was  posted 
Dunmore  v.  Alexander,  9  Shaw  &  Dun-  but  before  it  was  delivered,  the  house  was 
lop,  190.  an  acceptance  and  revocation  burnt.  Held^  that  the  ccjutract  of  insur. 
were  written  at  different  times,  but  posted  ance  was  complete.     Trevor  v.  Wood.  3^ 
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The  contract  dates  from  the  acceptance.^  A  contractus  governed 
by  the  laws  of  the  place  where  it  is  executed  ;*  a  contract  made  by 
correspondence  should  be  referred  to  the  place- whence  the  accept- 
ance is  despatched.* 

N.  Y.  307;  Minnesota  Oil  Co.  v.  Collier  also  7  Amer.  L.  Rev.  433,  "Contract  by 

Lead  Co.,  4  Dillon  (U.  S.)>  431;  Ins.  Co.  Letter,"  where  the  American  and  French 

;/.  Tuttle,  40  N.  I.  L.  476;  Hutchinson  v,  opinions  are  collected.     Opposed  to  the 

Blakeman,   3   Met.   (Ky.)  80;  Mactier's  current  of  authority  is  McCullock  v,  Ins. 

Adm'rs  v.  Frith,  6  Wend.  (N.  Y.)  103;  Co.,   i    Pick.  (Mass.)  278.  which   holds 

Hamilton   v,    Ins.   Co.,  5   Pa.   St    339;  that  an  acceptance  by  post  has  no  effect 

Stockham  v.  Stockham,  32  Mo.  196,  208;  until    received    by    the    proposer.     See 

Bryant  v.  Booze,  55  Ga.  438;  Abbott  v,  Wald's  Ed.  Pollock  on  Conts.  36,  note  x. 

Shepherd.  48  N.  H.  14;  Moore  v.  Pier-  To  be  perfectly  safe,  a  roan  who  makes 

son,   6  Clarke  (Iowa),  279;    Ferrier  v.  an  offer  of    any  importance    by  letter 

Storer,  63  Iowa,  484;  Levy  v,  Cohen,  4  should  expressly  make  it  conditional  on 

Ga.  i;  Hallock  v.  lus.  Co.,  26  N.  J.  L.  his  actual  receipt  of  an  acceptance  within 

268,  27  N.  J.  L.  645;  Ins.  Co.  V,  Jenks,  some  definite  time.     **The  person  mak- 

5  Ind.  96.  ing  the  offer  may  always,  if  he  chooses, 

When  a  negotiation  for  the  payment  of  make  the  formation  of  the  contract  which 

a  debt  by  the  note  of  a  third  party  is  car-  be  proposes  dependent  upon  the  actual 

ried  on  by  letter,  the  party  to  whom  the  communication  to  himself  of  the  accept- 

offer  has  been  made  is  held  to  have  ac-  ance."     '*If  an  offer  is  made  by  Jetter 

cepted  it  or  rejected  it  from  the  time  his  in  which  the  person   making  the  offer 

answer  is  deposited  in  the  mail.     Hunt  requests  an  answer  by  telegraph,  '  Yes  * 

V.  Higman,  30  N.  W.  Rep.  (Iowa),  769.  or  *  No,'  'and  states  that  unless  he  re- 

A  policy  of  life-insurance,  upon  due  ceives  the  answer  by  a  certain  date  he 
application,  was  issued  under  a  contract  'shall  conclude  *'  No," '  the  offer  is  made 
with  the  local  agent,  whereby  it  was  sub-  dependent  upon  an  actual  receipt  of  the 
stantially  agreed  that  the  agent  should  telegram  on  or  before  the  date  named." 
pay  the  first  quarter's  premium  and  take  Lewis  z\  Browning,  130  Mass.  173. 
the  applicant's  note  for  the  same.  The  The  proposer  of  a  contract  by  tele- 
policy  was  mailed  from  the  home  oflice  graph  was  held  bound  to  deliver  at  the 
July  28,  1885,  and  received  by  the  local  price  named  in  the  telegram,  though  an 
agent  Aug.  5.  1885.  but  was  never  actu*  error  therein  was  made  by  the  telegraph 
ally  delivered  into  the  possession  of  the  company.  '*  We  think  the  safer  and 
applicant,  who  was  taken  ill.  Aug.  ^,  and  more  equitable  rule,  and  the  rule  the 
died  Sept.  9,  1885.  Heid^  that  as  between  public  can  most,  easily  adapt  itself  to,  is 
the  applicant  and  the  company  the  policy  that,  as  between  sender  and  receiver,  the 
became  effective  and  binding  when  placed  party  who  selects  Ihe  telegraph  as  the 
in  the  mail,  July  28,  1885.  and  if  not  means  of  communication  shall  bear  the 
then,  certainly  when  it  reached  the  hands  loss  caused  by  the  errors  of  the  tele- 
of  Uic  agent,  Aug.  5,  1885.  *•  As  be-  graph."  Ayer  v.  West.  U.  Tel.  Co.,  10 
tween  the  applicant  and  the  company,  Atl.  Rep.  (Me.)  497. 
this  contract  was  complete.  There  was  1.  The  contract  does  not  relate  back 
left  no  act  for  the  applicant  to  perform,  to  the  date  of  the  proposal.  Feltbouse  v. 
so  far  as  the  company  was  concerned."  Bindley,  11  C.  B.  N.  S.  869;  31  L.  J.  C. 
Yonge  V.  Eq.  Life  Ass.  Soc,  30  Fed.  P.  204. 
Rep.  902.  2.  Shoe  &  Leather  Nat.  Bank  v.  Wood, 

Where  there  was  an  agreement  be-  3  New  Eng.  Rep.  (Mass.)  119:  Brown  v. 
tween  the  agent  of  an  insurance  com-  Am.  Finance  Co.,  31  Fed.  Rep.  5x6. 
pany  and  the  insured  that  if  he  desired  Where  a  contract  for  the  loan  of 
additional  insurance  after  night-time  he  money  was  made  in  Massachusetts  upon 
should  post  a  letter  to  the  agent  asking  the  condition  that  the  note  to  be  given 
for  such  insurance,  and  that  the  insurance  therefor  should  be  signed  and  returned  to 
should  take  effect  for  the  amount  named  the  lender  in  that  State,  the  note,  although 
In  the  letter  from  the  time  it  was  posted,  signed  in  New  Hampshire,  became  oper- 
keld^  that  such  a  letter  deposited  in  the  ative  as  evidence  of  the  contract  on 
post-office  unstamped,  is  not  posted  so  as  being  delivered  to  the  lender,  and  such 
to  effect  insurance  unless  the  plaintiff  contract  is  governed  by  the  laws  of  Mas- 
notified  the  agent  of  the  depositing  of  sachusetts.  Hill  v.  Chase,  3  New  Eng. 
the  letter  and  of  its  contents  before  the  Rep.  (Mass.)  207. 

I08S.     Blake  v.    Hamburg- Bremen  Fire  8.  Newcomb  v.   De  Roos,  2  E.  ft  E. 

Ins.  Co.,  35  Alb.  L.  Jour.  (Tex.)  82.  See  270;  29  L.  J.  Q.  B.  4;  Levy  r. Cohen,  4Gm. 
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PropoMkl  or  AooeptauM                   CONTRACT,  lijCoiidiiflt 

33.  Proposal  or  Acceptance  by  Conduct. — The  proposal  or  accept- 
ance of  an  agreement  need  not  necessarily  be  written  or  spoken,  but 
may  be  acted  wholly  or  in  part.* 

i;  Insurance  Co.  v.  Tuttle.  40  N.  J.  L.  tered   into  before   the  cotn|>any  was  in 

476:  Shattuckv.  Ins.  Co..  4  Cliff.  (U.  S.  C.  existence,  and  the  acts  of  the  companj 

C.)  sqS.     Onnpare  Milliken  v.  Pratt,  125  done  under  the  erroneous  belief  that  the 

Mass.  374;  Bell  V,  Packard,  69  Me.  105.  agreement  was  binding  on   them  were 

If  a  person  residing  in  one  State  orders  held  not  evidence  of  a  fresh  agreement 

goods  of  one  residing  in  another  State,  having  been  entered  into  on  the  same 

who  there  delivers  the  goo.is  ordered  to  terms  as  the  written  ajsireement.     In  re 

a  carrier  for  the  purchaser,  the  contract  Northumberland  Ave.  Hotel  Co.,  33  Ch. 

is  made  there,  and  its  validity  depends  D.  16. 

upon  ihe  law  of  the  State  of  the  settler's  If  A,  of  his  own  motion  sends  goods 

residence.     Frank  v,   Hoey,  128  Mass.  to  B  on  approval,  this  is  an  offer  which 

263;  Milliken  v.   Pratt,    125  Mass.   374;  B  accepts  by  dealing  with  the  goods  as 

Kline  v.  Baker,  99  Mass.  253;  Finch  v,  owner.     Sending  an  order  for  goods  to  a 

Mansfield,  97  Mass.  89;  Tmile  v.  Hoi-  merchant  is  in  effect  an  offer  to  purchase, 

land.  43  Vt.  542;  Webber  v,  Donnelly,  33  and  sending  the  goods  Is  an  acceptance 

Mich.  469;  Garbracht  v.  Commonwealth,  of  the  offer  and  creates  a  contract  of  sale. 


96  Pa.  St.  449;  Booihby  v,  Plaisted,  51  Hart  v.  Mills,  15  M.  &  W.  87;  Cresswell, 

N.  H.  436;  Fuller  v.  Leet,  59  N.  H.  163;  T.,  in  Harvey  v,  Johnston,  6  C.  B.  304; 

Tegler  v,  Shipman,  33  Iowa,  194;  State  Levy   v.   Green,    8    E.    &-B.    575;    Gt. 

V.   Hughes,  22  W.  Va.   743;  Pilgreen  v.  Northn.  R.  Co.  v,  Wiiham,  L.  R.  9C.  P. 

State,  71  Ala.  368.     Contra  to  last  case,  16.     The  conduct  must  be  unambiguous 

in  which  goods  were  ordered  to  be  deliv-  and  unconditional.     Warner  v.  Willing- 

ered  C.O.D.  at  the  buyer*s  place  of  resi-  ton,  3  Drew,  523,  533. 
dence,   is   United   States  v,  Shriver,  23        Where  the  proposal  is  not  express,  it 

Fed.   Rep.  134.  which  latter  is  believed  must  be  shown  that  the  conduct  relied 

to  be  the  better  decision.  on  as  conveying  the  proposal  was  such 

1.  One  may  be  bound  by  a  contract  as  to  amount  to  a  communication  to  the 

accepted   and  acted   under  by   him,  al-  other  party  of  the  proposer's  intention, 

though  only  the  other  party  thereto  has  Questions  of  this  kind  have  arisen  where 

signed  it.     Fairbanks  v.  Meyers,  98  Ind.  public  companies  entering  into  contract 

92.  for  the  carriage  or  custody  of  goods  have 

For  an  example  of  an  agreement  in-  sought  to  limit  their  liability  by  special 

ferred   from   conduct,  see  San  Joaquin  conditions  printed  on  a  ticket  delivered 

Val.  Bank  v,  Bours,  65  Cal.  247.  to  the  passenger  or  depositor  at  the  time 

If  the  trains  of  a  defendant  railroad  com-  of  making  the  contract.  It  is  a  question 
panv  are  accustomed  to  stop  at  the  plat-  of  fact  in  each  case  whether  the  notice 
form  at  which  plaintiff  desired  to  alight,  given  by  the  depositee  was  reasonably 
although  it  was  neither  constructed  nor  suflScient  to  inform  the  depositor  at  the 
owned  by  the  company,  an  implied  coh-  time  of  making  the  contract  that  the  de- 
tract that  passengers  might  stop  there  positee  intended  to  contract  only  on 
may  be  raised.  L.  &  N.  R.  Co.  v,  John*  special  terms.  Henderson  v.  Stevenson, 
ston,  79  Ala.  436.  L.  R.  2  Sc.  &  D.  470  (1875);  Harris  v.  G. 

One  may  be  bound  by  a  contract  though  W.  G.  Co.,  i  Q.  B.  D.  575;  Parker  r.  S. 
he  does  not  sign  the  written  memorandum  E.  R.  Co. ;  Gabell  v.  Same,  2C.  P.  D.  416. 
if  he  participates  in  the  negotiation  which  Compare  Burke  v,  S.  E.  R.  Co.,  5  C.  P. 
leads  to  its  being  signed,  is  present  at  D.  i;  Watkins  v,  Rymile,  10  Q.  B.  D. 
the  signing,  knows  its  terms,  and  intends  178,  where  the  former  cases  are  fully  re- 
to  allow  the  parties  who  did  sign  to  ad-  viewed  by  Stephen,  J. 
just  the  whole  matter.  So  held  under  W.  bought  from  a  railroad  company  a 
the  circumstances,  in  Bean  v,  Clark,  30  ticket  from  E.  to  B.  and  return,  at  a  re- 
Fed.  Rep.  225.  duced  rate.  There  was  a  condition  in  the 

Waiver  of  lime  limited  in  a  parol  con-  ticket  that  it  was  good  only  on  the  trains 

tract  may  be  proved  not  only  by  an  ex-  advertised    to   stop    at   stations    named 

press  agreement,  but  by  the  conduct  of  therein.     A  train  not  advertised  to  stop 

the  parties.     Frost  v,  Thompson,  18  III.  at  B.  was  signalled  at  that  point  by  W.. 

App.  410.  but  failed  to  stop  for  him.     Held^  that 

A  written  agreement  made  with  a  trus-  W.'s  rights  on  the  ticket  were  limited  by 

tee  of  an  intended  company  was  held  in-  the  conditions  thereof,  and  he  could  not 

capable  of  confirmation,  having  been  en-  take  advantage  of  the  reduction  in  the 
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BulM  do  iMt  Apply                        CONTRA  CT,  to  ContraeU  by  Doed. 

34.  Bnles  do^  not  Apply  to  Contracts  by  Seed. — The  ordinary  rules 

of  proposal  and   acceptance  do  not  apply  to  promises  made  by 
deed.^ 

rate  and  reject  the  conditions  on  which  Y.  351:  Grace  v.  Adams,  100  Mass.  505; 
the  reduction  was  made.  Hence  it  was  McMillan  v.  Railroad  Co.,  16  Mich  80; 
no  breach  of  the  special  contract  when  Railrbad  Co.  v.  Brown  lee,  14  Bash  (Ky.). 
the  train  refused  to  stop  at  B.  on  W.'s  590;  0*Bryan  v.  Kinney.  74  Mo.  125; 
signal.  Wilson  v.  N.  O.  &  N.  E.  R.  Co.,  Wertheimer  t/.  Railroad  Co.,  17  Blatchf. 
63  Miss.  352.  (U.  S.  C.  C.)  421.  See  Lawson  Contracts 
It  must  be  shown  that  the  depositor  of  Carriers,  §  102.  On  the  other  hand, 
knew  and  assented  to  the  special  terms,  compare  Transportation  Co.  v.  Oater,  91 
or  at  any  rate  that  he  knew  there  were  111.  195:  Railroad  Co.  v,  Manufaciuring 
some  special  terms,  and  was  content  to  Co.,  16  Wall.  (U.  S.)  318;  Express  Co. 
accept  them  without  examination.  Rail-  v.  Moon,  39  Miss.  822;  Express  Co.  v, 
road  Co.  v,  Campbell.  36  Ohio  St.  647;  Haynes,  42  111.  89;  Express  Co.  v,  Stet- 
Malone  v.  Railroad  Co.,  12  Gray  (Mass.),  taners,  61  III.  184.  Where  goods  are  de- 
388;  Brown  v.  Railroad  Co.,  11  Cush.  livered  to  a  carrier  under  a  verbal  con- 
(Mass.)  97;  Madan  v.  Sherard,  73  N.  Y.  tract  not  limiting  the  carrier's  liability, 
329;  Blossom  V.  Oodd,  43  N.  Y.  264;  Raw-  and  afterwards  a  bill  of  lading  conuining 
son  V.  Railroad  Co.,  48  N.  Y.  212;  Wilson  restrictive  conditions  is  given  to  the  ship- 
V.  Railroad  Co.,  21  Gratt.  (Va.)  654;  Rail-  per,  it  requires  for  the  release  of  the  car- 
road  Co.  V.  Cox,  29  Ind.  360.  Compart  rier  from  his  common-law  liability  not 
Steers  v.  Steamship  Co.,  57  N.  Y.  i.  only  the  express  assent  •f  the  shipper. 
The  ticket  ts  a  mere  token  or  voucher  — Railway  Co.  v,  Jurey,  iii  U.S.  594; 
that  the  holder  has  paid  his  fare.  Railroad  Goviv.  Dinsmore,  iii  Mass.  45;  Gaines 
Co.  V,  Campbell,  36  Ohio  St.  647,  658;  v.  Transportation  Co.,  28  Ohio  St.  418; 
Pennsylvania  Co.  v.  Wentz.  37  Ohio  St.  Bostwick  v.  Railroad  Co.,  45  N.  Y.  712; 
333;  Quimby  v.  Vanderbilt.  17  N.  Y.  Railroad  Co.  v,  Boyd,  91  III.  268, — but 
306;  Rawson  v.  Railroad  Co.,  48  N.  Y.  also,  it  would  seem,  a  new  consideration. 
212;  Elmore  v.  Sands.  54  N.  Y.  512,  515;  Railroad  Co.  v.  Reynolds,  17  Kan.  251. 
Burnham  v.  Railroad  Co.,  63  Me.  298;  See  5  C.  L.  J.  134. 

Wilson  V.  Railroad  Co.,  21  Gratt.  (Va.)  1.  Doe</.  C^arnousz/.  Knight,  5  B.&  C 
654.  It  is  well  settled  that  a  mere  notice  671  (a  mortgage);  Exton  v.  Scott,  6  Sim. 
is  not  enough  to  relieve  the  carrier  from  31  (the  like);  Hall  v.  Palmer,  13  L.  J. 
his  common  law  liability  without  proof  Ch.  352  (bond  to  secure  annuity  after 
of  its  havine  been  not  only  actually  seen  obligor's  death);  Fletcher  v.  Fletcher,  14 
but  also  asxnted  to  by  the  other  party.  L.  J.  Ch.  66  (covenant  for  settlement  to 
When  goods  are  delivered  to  a  common  be  made  by  executors);  Xenos  v.  Wick- 
carrier  under  a  notice,  if  any  implication  ham,  L.  R.  2  N.  H.  296.  *'  If  A  make 
is  to  be  indulged  in  '*  it  is  as  strong  that  an  obligation  to  B  and  deliver  it  to  C  to 
the  owner  intended  to  insist  upon  his  the  use  of  B,  this  is  the  deed  of  A  pres- 
rights  as  it  is  that  he  assented  to  their  ently;  but  if  C  offers  it  to  B,  then  B  may 
qualificaiion  "  New  Jersey  Steam  Nav.  refuse  it  in  pais**  {i.e. ,  without  formality), 
Co.  V.  Bank,  6  How.  (U.  S.)  344.  383;  **and  thereby  the  obligation  will  lose  its 
HoUister  v.  Nowlen,  19  Wend.  (N.  Y.)  force."  Butler  &  Baker's  Ca..  3  Co. 
334;  Judson  V,  Railroad  Co.,  6  Allen  Rep.  26,  quoted  by  Blackburn.  J..  L.  R.  2 
(Mass.),  486.  4^1;  Jones  v,  Voorhees,  10  H.  L.  312;  Ace.  Merrills  v.  Swift,  18  Conn. 
Ohio,  145;  Railroad  Co.  v,  Barrett.  36  257  (a  mortgage);  Ensworth  v.  King.  50 
Ohio  St.  448.  453;  Railroad  Co.  v.  Man-  Mo.  477  (the  like).  Contra.  Bell  v.  Hank, 
ufacturing  Co..  16  Wall.  (U.  S.)  318;  11  Bush  (Ky),  34  (the  like);  Welch  v. 
Moses  V.  Railroad  Co  ,  32  N.  H.  523;  Sackett,  12  Wis.  270  (the  like).  Compare 
Same  v.  Same,  32  N.  H.  523:  Brown  z^  Sargeant  v,  Solberg,  22  Wis.  132.  As 
Express  Co.,  15  W.  Va.  8x2.  When,  con-  to  delivery  of  deeds,  see  3  Washburn 
currently  with  his  delivery  of  the  goods  Real  Prop  288  seq. ;  Martindale  Law  of 
to  the  carrier,  a  bill  of  lading  containing  Conveyancing,  §§  208,  212.  That  a  prom- 
restrictive  conditions  is  given  to  the  ship-  issory  note  also  differs  from  a  simple 
per  and  retained  by  him.  it  is  held  in  contract  in  this  respect,  namely,  that  if 
some  Slates  that  he  is  estopped  to  deny  delivered  a  payee  may  recover  upon  it, 
that  he  assented  to  its  terms,  and  that  though  not  aware  of  its  existence  until 
evidence  to  show  that  he  never  read  it  is  after  the  maker's  death,  see  Dean  v.  Car- 
inadmissible.  Ins.  Co.  V.  Railroad  Co.,  ruth.  108  Mass.  242;  Worth  v.  Case.  43 
72  N.  Y.  90;  Hill  V,  Railroad  Co.,  73  N.  N.  Y.  362;  2   Ames  Cas.  on   Bills  and 
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Ii^lM  ?nmiMiL  CONTRACT.     PromiMi  laplidL  fnm  Goidttl. 

85.  Implied  Promiiet— Promiiet  Implied  in  Law— Implied  froa 
Candnet— Work,  etc.,  Done  at  Bequest — Preinmption  may  be  Se- 
batted— Vo  Praniie  Implied  between  Parent  and  Child. — In  certain 
cases  the  law  will  compel  a  man  to  perform  a  duty  by  implying  a 
promise  on  his  part  to  perform  it.^  In  these  cases  there  is  no  real 
contract,  but  the  duty  is  enforced  by  means  of  a  contractual 
action.*  In  other  cases  the  conduct  of  the  parties  is  of  such  a 
character  that  the  law  will  presume  that  they  were  dealing  on  the 
basis  of  contract,  and  if  no  express  promise  has  been  made,  the 
law  will  imply  one.*    Whenever  work  is  done,  services  rendered. 

Notes,  878, 1.  V,  Specialty,  §  18.    As  to  to  redeem  tbem,  and  to  be  reimbursed 

indorsee,  see  Lysaght  vl  Bryant,  9  C.  B.  by  the  debtor  against  the  money  paid  to 

46;  Williams  v.  Gait,  95  III.  172.  redeem  them,  and,  in   the  event  of  the 

1.  The  following  summary  statements  goods  being  sold  to  satisfy  the  debt,  the 

of  the  circumstances    upon  which    the  owner  is  entitled  to  recover  the  value  of 

debt  is  implied  were,  aqd  in  some  places  them  from  the  debtor;  and  the  right  to 

still   are,   used  under  the    common-law  indemnity  exists  although  there  may  be 

system  of  pleading:  Debts   for  money  no  agreement  to  indemnify,  and  In  that 

paid  by  a  person  for  the  use  of  another;  •  sense  no  privity  between  Uie  owner  of 

debts  for  money  received  by  a  person  for  the  goods  and  the  debtor.     Edmunds  v. 

the  use  of  another;    debts    for    money  Wallingford,  14   Q.  B.  D.  811.     See  In- 

found  to  be  due  upon  accounts  stated  be-  hab.  of  Milford   v.  Com.,  3  New  Eng. 

tween  two  persons.     To  which  may  be  Rep.  (Mass.)  781. 

added  debts  due  upon  foreign  judgments  Where  a  surety  signs  a  bond,  an  im- 

and  other  debts  due  under  foreign  law.  plied  contract  of  indemnity  takes  eflfect 

See  Leake  on  Contracts,  76.     Cases  un-  immediately,  and  becomes  a  vested  right 

der  these  heads  will  be  found  collected  in  The  constitutional    prohibition    against 

the  article  on  Assumpsit.  violating  the  obligation  of  a  contract  ap- 

8.  '*  If  the  defendant  be  under  an  ob-  PJics  to  a  contract  implied  by  the  law. 

ligation  from  the  ties  of  natural  justice  to  Berry  v,  Ewing,  8  West.  Rep.  (Mo.)  594. 

refund,  the  law  implies  a  debt  founded  in  See  Assumpsit. 

the  equity  of  the   plaintiff's  case,  as   it  8.  Whenever    circumstances  arise    ia 

were,upon  a  contract — quasit  ex  contractu,  the  ordinary  business  of  life  in  which,  if 

as  the   Roman   law  expresses  it."    Per  two  persons  were  ordinarily  honest  and 

Lord  Mansfield  in   Moses  v,  Macfarlan,  careful,  the  one  of  them  would  make  a 

2  Burr.  1008.     See  per  Tindal,  C.  J.,  in  promise  to  the  other,    it   may   properly 

Smith  V.  Jones,  1 1  L.  J.  C.  P.  100;  per  be  inferred  that  both  of  them  understood 

Maule.  J.,  in  Lewis  v,  Campbell,  8  C.  B.  that  such  a  promise  was  given  and  ac- 

545;  Bixby  V,  Moore,  51  N.  H.  402.  cepted.     ^x parte  Ford,  16  Q.  B,  D.  307. 

There  are  many  cases  in  which  there  is  Implied  Contraotsfrom  Condaet. — When 

no  true  contract,  but  in  which  it  is  just  a  physician  is  called   in   generally  and 

and  expedient  that  an  obligation  analo-  without  limitation  to  his  services,  there  b 

gous  to  contract  should  be  imposed  upon  an  implied  engagement  that  he  shall  at- 

the  person  receiving  the  benefit.    People  tend  the  patient  through  that  illness,  or 

V,  Speir,  77  N.  Y.  144,  150.  until  his  services    are    dispensed  with. 

In  an  action  for  money  had  and  receiv-  Dale  v.  Donald  Lum.  Co.,  48  Ark.  188. 

ed  there  need  be  no  privity  of  contract  Where  a  consulting  physician  renders 

alleged  or  proved  other  than  such    as  medical  and  surgical  services  to  a  patient 

arises  out  of  the  fact  that  the  defendant  with  his  consent,  and  without  objectioo 

has  received  the  plaintiff's  money,  which  or  notice  that  such  services  are  to  be  paid 

in  equity  and  good  conscience  he  ought  for  by  the  attending  physician,  the  law 

not  to  retain.     Walker  v,  Conant,  31  N.  raises  an  implied  promise  on  the  part  of 

W.  Rep.  (Mich.)  786.  the  patient  to  pay  him  what  the  services 

An  action  for  money  had  and  received  are  reasonably  worth;  and  to  overcome 

is  an  equitable  action,  and  lies  whenever  such   promise  it  must  be  satisfactorily 

one  person  has  money  which  ex  aquo  et  proved   that  the  physician  knew  of  and 

bono  belongs  to    another.      Bamett    v.  assented    to    a    different    arrangement. 

Warren,  2  South.  Rep.  (Ala.)  457.  Garrey  ».  Stadler,  30  N.  W.  Rep.  (Wis.) 

As  a  general  rule,  where  one  person's  787. 

goods  are  lawfully  seized  for  another's  A.,  in  1879.  undertook  to  acquire  the 

debt,  the  owner  ot  the  goods  is  entitled  right  to  operate  telephone  exchanges  in 
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goods  delivered,  or  money  paid  by  one  person  at  the  request  of 
another,  provided  such  request  be  not  made  and  acceded  to  as  a 
gratuitous  favor,  a  contract  is  implied  to  pay  the  value.^  The  pre- 
sumption that  the  service  for  which  the  plaintiff  seeks  to  recover 
was  done  under  an  implied  promise  that  he  should  be  paid  for  it 
may  be  rebutted  by  evidence  that  the  relation  between  the  parties 
was  such  as  to  exclude  the  inference  that  they  were  dealing  on  the 
footing  of  contract.*  Between  parent  and  child  there  can  be  no 
recovery  for  board  or  wages  in  the  absence  of  an  express  agree- 
ment.* 

K.  C.  and  St.  L.     He  was  to  secure  the  not  subsequently  be  used  to  raise  an  im- 

rights  of  the  K.  C.  Telephone  Exchange  plied  promise  to  pay  for  them, — Potter 

and  the  Am.  Dist.  Telegraph  Co.  of  St.  v.   Carpenter,  76  N.  Y,  157;    Osier    v. 

L.     Accordingly  A.  organized  the   Bell  Hobbs,  33  Ark.  215;    Taylor  z/.  Lin  cum* 

Telephone  Co.,  taking  in  four  friends  as  felter,  i  Lea  (Ten  n.),  83; — even  though  the 

stockholders.     Before    their    stock    was  person  rendering  them  was  moved  to  do 

delivered  an  arrangement  was  effected  for  so  by  reasonof  a  state  of  faC^s  mistakenly 

the  consolidation  of  the  Am.  Dist.  Tet.Co.  supposed  to  exist.     St.  Joseph*s  Orphan 

with  the  Bell  Telephone  Co..  the  former  Asylum  v.   Wolpert,   80   Ky.    86.     The 

receiving  250  shares  of  the  latter.   These  like   inference    cannot  be  made  if  the 

250  shares  were  deducted  from  shares  of  work  is  done  without    B's  knowledge. 

stock  previously  allowed  to  A.,  who  had  Compare  dicta  of  Pollock,  C.  B,  25  L.  J. 

charge  of  and  directed  all  these  transac-  Ex.  p.  332;    Davis  v.  School  Dist.  No. 

tions.     A.  sued  Bell  Telephone  Co.  on  an  2,    24   Me.   349,   351;     Bartholomew  v, 

implied  contract  for  the  reasonable  worth  Jackson,  20  Johns.  (N.  Y.)  28;  Holmes 

of  the  250  shares.     Held^   no  contract;  v.  Board  of  Trade  (S.  C.  Mo.),  18  C.  L. 

the  allotting  of  the  250  shares  to  the  Am.  J.  235 ;    Hart   v,    Norton,    i    McCord. 

Dist.  Tel.  Co.  being  simply  a  new  ar-  (S.  Car.),  2a. 

rangement  in  the  creation  of  defendant  When  one  pays  money  under  a  legal 

and  distribution  of  its  stock,  and  not  a  obligation  assumed  by  him  at  the  request 

contract  between  A.  and  defendant  for  of  another  and  for  his  benefit,  the  law 

250  shares  of   stock.      Eldred    v.   Bell  implies  a  promise  to  repay  on  the  part  of 

Telephone  Co.  of  Mo.,  7  Sup.  Ct.  Rep.  the    person  at  whose  request  and   for 

296;    8*  c,  X19  U.  S.    513.     See,  ante,  whose  benefit  the  obligation  is.  assumed. 

Proposal  AND  AccBPTANCE  BY  Conduct.  Wheeler  v.  Young,  3  New  Eng.    Rep. 

1.  Jewry  v.  Busk,  5  Taunt.  302;  Kid-  (Mass.)  3x6. 

dcr  V,  The  Boom  Co.,  24  Pa.  St.  193.  2.  Potter  v.  Carpenter,  76  N.  Y.  157. 

**  If  a  man  does  work  on  the  order  of  8.  Updike    v,   Titus,  2   Beas.  (N.  J.) 

another,  under  such  circumstances  that  it  151;    Hertzog  v,  Hertzog,   29  Pa.   St. 

must  Ue  presumed  that  he  looks  to  be  465;    Candor's  Appeal,  5  W.  s  S.  (Pa.) 

paid  as  a  matter  of  right,  then  a  contract  13:  Leidig  v,  Coover,  41  Pa.  St.  534. 

will  be  implied  by  that  person."    Addi-  The  rule  does  not  apply  as  one  of  law 

son  on  Contracts,  23.  to  more  distant  relatives ;  the  question 

If  A  with   B's  knowledge,  but  with*  whether  the  relation  is  that  of  guest  or 

out    any    express    request,    does    work  servant  is  one  of  fact,  depending  on  the 

for  B  such  as  people  as  a  rule  expect  to  intention  of  the  parties  as  deduced  from 

be  paid  for,  if  B  accepts  the  work  or  its  all  the  circumstances.    Neal  x\  Gilmore, 

result,  and  if  there  are  no  special  circum-  79   Pa.    St.    421,   427.     See    Swain    v, 

stances  to  show  that  A  meant  to  do  the  Ettling,  32  Pa.  St.  486. 

work '  for   nothing  or  that  B  honestly  In     services     interchanged     between 

believed    that    such  was  his  intention,  friends  and  neighbors  as  a   matter   of 

there  is  no  difficulty  in  inferring  a  prom-  mutual  accommodation,  a  promise  will 

ise  by  B  to  pay  what  A's  labor  is  worth,  not  be   implied.     Potter  v.   Carpenter, 

The  doing  of  the  work  with  B's  knowl-  76  N.  Y.  157. 

edge  is  the  proposal  of  a  contract,  and  Where  a  grandfather  takes  his  grand- 

B's  conduct  is  the  acceptance.     Day  v,  daughter  into  his  family  and  treats  her 

Caton,    1x9   Mass.     513;     Holmes      v.  in  all  respects  as  one  of  his  own  children, 

Board  of  Trade  (S.  C.  Affo.),  18  C.  L.  J.  a  presumption  arises  against  a  promise 

235.    Services  intended  to  be  gratuitous  on  the  part  of  the  grandfather  to  pay  the 

at  the  time  when  they  are  rendered  can-  grandchild  for  services  performed.    Dod- 
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36.  Capacity  of  Partiea — In  several  ways  persons  may  be  inca- 

?acitated  wholly  or  partially  from  entering  into  binding  contracts. 
*hese  will  be  found  fully  discussed  under  the  various  heads  to 
which  they  properly  belong.  Among  such  classes  of  persons  may 
be  enumerated — 

87.  Infimta^ -whose  contracts'  are  voidable  at  their  option,* 
subject  to  certain  exceptions,  for  a  discussion  of  which  see  INFANCY. 

38.  Harried  Women.    See  Marriage. 

39.  Lunaticfl  and  DmnkardB,  whose  contracts  are  voidable  so  far 
as  they  are  incapable  of  understanding  the  terms  thereof,  and  as 
their  state  is  known  by  the  other  contracting  party.*  See  DRUNK- 
ENNESS AND  Lunacy. 

40.  Agents  and  Corporations. — For  contracts  by  agents,  see 
Agency  ;  and  for  those  entered  into  by  corporations,  see  CORPO- 
RATIONS. 

son  V,  McAdams,  2S.  E.  Rep.  (N.  Car.)  Rice  tf.  Bover,  9  N.  E.  Rep.  (Ind  )  420; 

453.  Harner  v.  Dipple.  31  Ohio  St.  72;  Petrow 

The  performance  and  receipt  of  ser-  v,  Wiseman,  40  Ind.  148:  Cole  v.  Pen- 
vices  generally  raises  an  implied  prom-  noyer,  14  III.158:  Beardsley  9.  Hotchkiss, 
ise  by  him  who  receives  to  compensate  96  N.  Y.  201;  Skinner  v.  Maxwell,  66  N. 
him  who  performs;  but  this  implication  Car.  45,  47;  Baker  v.  Kennett,  54  Mo. 
may  be  rebutted.     When  the  parties  are  82.  88. 

parent  and  child,  or  members  of  the  same  2.  Where  a  contract  is  honestly  made 

family,  the  relationship  excludes  the  im*  with  a  person  of  unsound  mind  not  judi- 

plication  of  a  promise.     Except  in  cases  cially  so  declared,  in  ignorance  of  such 

of  parent  and  child,  there  must  be  evi-  mental  incapacity,  and  a  fair  considera- 

dence  beyond   the  relationship  that  the  lion  has  been  paid  to  him  and  used  for 

creation  of  no  debt  was  intended.    Curry  his  benefit,  there  can  be  no  rescission 

V.    Curry,  7  Atl.  Rep.  (Pa.)  61;  s.c,  11  without  an  offer  to  restore  the  same;  but 

East.  Rep.  153.  where  no  such  beneficial  consideration 

Where  services  are  rendered  to  one  has  been  received,  there  is  no  necessity 

standing  in  loco  parentis^  there  is  no  im-  for  any  tender  in  a  suit  by  the  heirs  of 

plied  promise  to  pay  for  them.  Fross*s  such  insane  person  to  have  the  contract 

Appeal,  105  Pa.  St.  258.  rescinded.       Physio- Medical    College  v. 

Though    such    presumption    may    be  Wilkinson.  9  N.  E.  Rep.  (Ind.)  167. 

overcome  by  the  facts  and  circumstances  A  contract  made  by  one  so  destitute  of 

of  the  case.  Mills  v.  Joiner,  20  Fla.  479.  reason  as  not  to  know  the  consequences 

There    can    be    no  recovery   without  of  his  act,  though  Ris  incompetency  be 

proving  a  contract.  Sawye/v.  Hebard,  produced   by  purely  voluntary  iti^oxtca- 

58  Vt.  375;  Moyer*s  Appeal.  112  Pa.  St.  tion.  is  voidable.  Bush  v.  Breinig.  9  East. 

290;    Traver    v.    Shiner.   65    Iowa,    57;  Rep.  (Pa.)  778.     See  also   Bussinger  v, 

Davidson  v.  Westchester  Gas  Light  Co.,  Bank,  23  Reporter  (Wis.),  51. 

99  N.  Y.  558.  A  drunkard  is  not  incompetent,  like  an 

Where  a  daughter  agreed  to  board  and  idiot  or  one  generally  insane,  but  only  on 

take  care  of  her  father  for  $30,  and   "to  proof  that,  at  the  time  of  making  the 

ask  nothing  more,"  the  contract  must  be  contract,  his  understanding  was  clouded, 

construed  as  fixing  the  price  under  the  or  reason  dethroned  by  actual  intoxica- 

existing  circumstances;    and    when    by  tion.     Wright  v.  Fisher,  32  N.  W.  Rep. 

reason  of  the  change  in  the  condition  of  (Mich.)  605. 

the  testator,  the  care  of  him  became  more  Though   all  express  contracts  by  the 

burdensome,  she  was  held  to  be  entitled  insane  are  prohibited  by  statute,  their 

to  have  the  assistance  of  a  servant,  and  estates  may  be  held  liable  when  the  law 

to    have    the  cost  of  his  hire  allowed  implies  a  contract  for  services  and  oeces- 

against  her  father's  estate  upon  his  de-  saries  furnished  in  good  faith,  and  under 

cease.     Hopper  v.   Oldis,   7   Atl.    Rep.  circumstances  justifying  them.     Reando 

(N.  J.)  349.  V.  Mosplay.  2  S.  W.  Rep.  (Mo.)  405. 

1.  Among  the  later  cases  on  this  point  A  contract  with  a  slave  is  null  and 

are  Gray  v.  Turley.  8  West.  Rep.  (Ind.)  void.     Woodland  v,  NewbaU*8  Adm>,3i 

874;  Shuford  V.  Alexander,  74  Ga.  293;  Fed.  Rep.  434. 
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41.  Fenons  Affected  lyy  Contract — Parties  and  Aflcdgnees— Third 
FersonB. — As  a  general  rule,  the  parties  to  a  contract  are  the  only 
persons  affected  by  it.^  Persons  not  parties  to  a  contract  may 
subseauently  acquire  rights  under  it  by  novation,*  and  by  assign- 
ment/^ But  as  a  general  rule,  strangers  cannot  sue  on  a  contract.* 
Exceptions  to  this  rule,  however,  exist  in  certain  cases,  as  where 
the  principal  object  of  the  contract  between  the  promisor  and  the 
promisee  is  a  benefit  to  a  third  person,  he  may  sue  upon  it ;  so 
where  property  is  put  into  the  hands  of  one  who  promises  to 
deliver  it  or  pay  out  of  it  to  a  third  person,  and  similar  cases 
referred  to  in  the  note.* 

1.  A  stranger  may  be  liable  in  tort  for  rule    in    this    country."     Hendricks    v. 

Erocuring    the     breach    of    a.  contract.  Lindsay.  93  U.   S.    143,    149:    Bank  v. 

umley  v.  Gye,  3  E.  &  B.  216;   Bowen  Grand  Lodge,  98  U.  S.  123;    Morrill  v, 

V.    Hall.   6    p.    B.  D.  333;    Walker  v.  Lane,   136  Mass.  93;    Davis   v.  Clinton 

Cronin,  107   Mass.  555;  Rice  v.  Manly,  Waterworks  Co.,  54  Iowa.  §9:  Austin  v. 

66  N.  Y.  82;    Benton  v,  Pratt,  2  Wend.  Sligman,  18  Fed.   Rep.   519;    Anderson 

(N.  Y.)  385;  Jones   ».  Blocker,  43  Ga.  v,  Fitzgerald,  21  Fed.  Rep.  294.    Contra, 

331;  Haskins  v,  Royster.  70  N.  Car.  601;  in  England,  Tweddle  v.  Atkinson,  i  B. 

Jones  V.  Stanley,  76  N.  Car.  355;  Dick-  &  S.  393.     In  Felton  v,  Dickinson,  10 

son    V,    Dickson,   33    La.    Ann.    1261.  Mass.  287,  the  promisee  placed  his  son 

Compare  Burgers  v.  Carpenter,  2  S.  Car.  in  the  service  of  the  promisor  upon  an 

7.     As  to  when  an  agent  is  bound  by  a  agreement  that  at  the  end  of  the  term  of 

contract    made    for    bis    principal,    see  service  the  promisor  would  pay  to  the 

Agsncy.  son  a  certain  sum  of  money;  hgld,  that 

2.  See   Novation,  supra;  Discua&gb  the  son  might  recover  the  amount.    See 
OF  Ci>NTRACTS.  Lawrence  v.  Fox,  20  N.  Y.  268;  Hind  v. 

8.  See  Assignment;  Covenants  Run-  Holdship,  2  Watts  (Pa.),  104;  Vincent  v,      v 

NiNG^wiTH  Land.  Watson,  18   Pa.  St.  96;   Edmundson   v. 

4.  A  stranger  to  a  contract,  who  has  Penny,   i  Pa.  St.  334;    Wynn  v.  Wood, 

suffered  damage  by  the  non-performance  97   Pa.   St.   216;    Beers  v.  Robinson,  9 

of  it,  cannot  sue  the  defaulting  party  for  Pa.  St.  229;  Esling  v.  Zantzinger,  13  Pa. 

the  damage.     Playford  v.  U.  K.  Electric  St.  50;   Comm.  Bank  v.  Wood,  7  W.  B. 

Tel.  Co.,  L.  R.  4  0-  B.  706;  Dickson  v.  (Pa.)  89;  Guthrie  v.  Kerr,  85  Pa.  St.  303; 

Reuter's  Tel.  Co.,  2  C.  P.  D.  62;  3  C.  P.  Kountz  r.    Holthouse.   85  Pa.   St.  235; 

D.  I.     See  Alton    v.   Midland   Railway  Roth  v.  Barner,  12  W.  N.  C.  (Pa.)  523; 

Co.,  19  C.  B.  N.  S.  213.     In  America  a  D.  &  H.  Canal  Co.  v.  Bank.  4  Denio(N. 

contrary  opinion  prevails  in  the  cases  of  Y.),  97;  Simson  «/.  Brown,  68  N.  Y.  355: 

telegraphic  dispatches.     Bigelow,  L.  C,  Farley  v,  Cleveland,  4  Cow.  (N.  Y.)  432; 

on    Law    of  Torts.   619  sqq.;  Gray  on  9  Cow.  (N.  Y.)  639;  Cumberland  v.  Cod-  « 

Communication  by  Telegraph,  ch.  vii.  ringion,  3  Johns.  Ch.  (N.  Y.)  254;  Barker 

A  entered  into  an  executory  contract  v,  Bucklin,  2  Denio  (N.  Y.),  45:   Frost 

with   B  for  the  purchase  of  land  owned  v.  Gage,  I  Allen  (Mass.),  262;  Carnegie 

by  the  latter,  and,  before  performance  of  v.  Morrison,  2  Met.  (Mass.)  381;  Hincey 

the  conditions  on  either  side,  contracted  v.    Fowler,   15  Me.  285;    Motley  v.  Ins. 

to  sell  the  same  land  to  C,  and  thereafter  Co.,  29  Me.  337;    Bohanan  v.  Pope,  42 

neglected  or  refused  to  complete  his  con-  Me.   93;    Railroad  Co.  v.  Cole,  24  Vt. 

tract  with   B  so  as  to  acquire  the  title.  33;   Crocker  v,   Higgins,   7   Conn.  347: 

/T^i^.that  the  contracts  were  independent,  Steene  v.    Aylesworih.    18    Conn.    244; 

and  that  an  action  could  not  be  main-  Clapp  v.  Lawton,  31  Conn.  95;  Thomp- 

tained  by  C  against  A  and  B  to  compel  son  v.  Thompson,  4  Ohio  St.  353;  Putaey 

•pecific  performance  of  the  first-named  v.    Farnham.    27   Wis.   187;    Kollock' z/. 

contract  by  A,  to  the  end  that  B's  title  Parcher,  52  Wis.  393;  Davis  v.  Calloway, 

might  be  acquired  and  transferred  to  C.  30  Ind.  112;  Carter  v.  Eads,  65  Ala.  190; 

McCarthy  v.   Couch,   33    N.   W.    Rep.  Lucas  v.  Chamberlain,  8  B.  Mon.  (Ky.) 

(Minn.)  777.  276;  Bett  v.   McLaughlin,  13   Nev.  427; 

ft.   '*The  right  of  a  party  to  maintain  Green   v,   Richardson,   4  Col.   584.     In 

assumpsit  on  a  promise  not  under  seal,  some  States  it  is  held  that  to  entitle  the 

made  to  another  for  his  benefit,  although  third  person  to  recover,  his  interest  must 

nmch  controverted,  is  now  the  prevailing  be    exclusive.      Blymire  v»    Baistle,    6 
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Watis  (Pa.).  182;  Cummlngs  v.  Klapp,  5  from  B,  promised  B  to  pay  it      The  note 

W.  &  S.  (Pa.)  511:  Ramsdale  v,  Honon,  was  not  made,  and  went  to  proiesi.     H 

3  Pa.  St.  330;  Finney  v,  Finney,  16  Pa.  obtained  the  note  and  sued  A  on  it,  and 

St.  3S0;  Campbell  v.  Lacock,  40   Pa.  St.  on   the   contract.     Hcld^    that   B   had   a 

448;  Morrison  v.  Beckey,  6  Watts  (Pa.),  cause  of   action,  because  (i)  B's  obli's^- 

349;  Robertson  v.  Reed,  47  Pa.  St.  115;  tion  to  C  as  indorser  of  the  note  estab- 

Torrens   v,   Campbell.   74    Pa.    St.   470;  lished  C's  privity  to  the  contract,  so  that 

Guthrie  v,   Kerr,  85  Pa.  St.  303;    Miss.  C  would  have  been  entitled  to  sue  on  (he 

C.    Railroad   Co.   v.   Southern   Railroad  contract,  to  which  right  B  succeeded;  (3) 

Ass'n,  8  Phila.  (Pa.)  107.     See  also  Na-  B  was  promisee  in  the  contract,  and  had 

tional    Bank   v.  Grand   Lodge,   98  U.  S.  become  entitled  to  all  the  rights  under  it. 

123;  Sacramento  Co.  v,  Wagner.  67  Cal.  Litchfield  v.  Flint,  11  N.  E.  Rep.  (N.  Y.) 

293:    Schneider   v.   While,    12   Or.   503;  59:  s.  c,  10  East.  Rep.  469. 

ZelTs  Appeal,   iii  Pa.  St.  532;  Gregory  A  and  B,  two  railroad  companies  oper- 

V.  Williams,  3  Mer.  582.  ating  competing  lines,  entered   into   an 

A  person  for  whose  benefit  a  promise  to  agreement  by  which  A  was,  for  a  speci- 

another,  upon  a  sufficient  consideration,  fied  compensation,  to  give  to  B  a  right 

is  made,  may  maintain  an  action  on  the  of  way  over  a  portion  of  its  tracks,  and 

contract  in  his  own   name  against  the  also  the  right  to  use  the  station  at  W.; 

promisor;  but  the  rule  is  not  so  far  ex-  further,  A.  was  to  look  after  the  freight  and 

tended  as  to  give  a  third  person,  who  is  baggage  of  B  and  sell  tickets  for  B  at  that 

only  indirectly  and  incidentally  benefited  point.   C  was  the  ticket>agent  of  A  at  W. 

by  the  contract,  a  right  to  sue  upon  it.  When    he     left    that    employment,    he 

Burton  v.  Larkin,  13  Pac.  Rep.  (Kan.)  brought  suit  against  B,  claiming  compen- 

398.  sation  for  selling  its  tickets  while  serving 

Where  by  an   agreement   with    B,  C  A.     Held,  that  without  distinct  proof  of 

acquires  all  the  rights  and  assumes  all  the  an  actual  promise  by  B  to  pay,  and  satis- 

obligations  of  B  arising  under  a  contract  factory  proof  of  the  consent  of  A  that  C 

made  between  A  and  B,  A  or  his  assigns  should  receive  such  payment,  there  could 

may  hofd   C  responsible  for  the  breach  b^  no  recovery.     P.  R.  Co.  v,  Flanigan, 

of  any  of  the  obligations  thus  assumed.  8  East  Rep.  (Pa.)  197. 

Jones  V.  Foster,  67  Wis.  296.  The  following  contract  was    entered 

In  case  of  action  for  breach  of  a  con-  into:  "  It  is  also  agreed  and  understood 
tract  according  to  its  terms,  a  third  per-  that  the  said  party  of  the  first  part  (B) 
son  may  maintain  an  action  on  a  promise  shall  furnish  said  party  of  the  second 
made  to  another,  but  an  action  cannot  part  (C)  such  sums  of  money  as  may 
be  maintained  on  a  conditional  contract,  be  necessary  to  pay  the  current  ex- 
according  to  the  terms  of  which  the  de-  penses  of  said  second  party,  it  being 
fendant  is  not  liable  to  any  person.  Grim  understood  that  said  second  party  shall 
V.  Thomas  Iron  Co.,  8  Atl.  Rep.  (Pa.)  595.  render  a  monthly  account  of  expenses  to 

In  order  that  a  promise  made  by  one  said  first  party."    These  sums  of  money 

person    to  another  for  the  benefit  of  a  were  to  be  furnished  by  B  to  C  as  loans 

third  person  shall  constitute  the  first  the  to  C,  and  not  to  purchase  anything  or  to 

debtor  of  the  third,  and  entitle  the  third  pay  for  anything  for  B's  benefit     Held^ 

person  to  sue  the  first  on  ^uch  promise,  that  this  contract  does  not  authorize  a 

it  must  appear  that  there  was  a  clear  in-  third  person  to  sue  B  for  goods  furnished 

tent  upon  the  part  of  both  the  first  and  by  such  third  person  to  C.  nor  does  such 

second  that  the  first  person  shall  become  contract  constitute  C  the  agent  of  B  to 

such  debtor.      The  mere  fact  that  the  purchase    goods,    making    B    liable    as 

third  might  be  benefited  is  not  sufficient,  principal  debtor.     Burton  v.  Larkin,  13 

Wright  V.  Terry,  2  South  Rep.  (Fla.)  6.  Pac.  Rep.  (Cal.)  398. 

Compare  cases  cited  tupra.  To  entitle  a  third  person  not  named  as 

A   provision  in  a  contract  between  a  party  to  a  contract  to  sue  either  of  the 

municipality  and   a  contractor  that  the  contracting  parties,  that  third  person  must 

municipality  may  retain  money  until  the  possess  an  actual  beneficial  right  which 

contractor  shall  have  paid  his  laborers,  places  him  in  the  position  of  cfUui  qui 

does  not  give   thtf  laborers  a  right  of  trust   under    the    contract       Gandy    v, 

action  against  the  municipality  in  case  Gandy,  30  Ch.  D.  57. 

the  contractor  is  paid  in  full.  Old  Domin.  A  provision  in  an  act  of   Parliament 

Granite  Co.  v.  Dist.  of  Col.,  20  Ct.  of  CI.  may  enable  an  outsider  to  sue.     There  is 

127.  in  such  cases  a  statutory  obligation  of 

Before  the  maturity  of  a  note  origin-  which  the  person  named  can   take  the 

allyjpayable  to  B,  but  by  him  transferred  benefit,   but  an  agreement    between  A 

to  C,   A,   for  a  valuable  consideration  and  B  that  B  ihail  pay  C  gives  C  no 

864 


rmoni  AflMtad  by  ComtnMt.         CONTRA  CT.  Tldrd  F«mm. 

right  o^  action  against  B.     Rotberbam  Holdship,  3  Watts  (Pa.),  104;  Mason  v. 

Alum  and  Cbem.  Co. ;  in  re^  25  Cb.  D.  Hall,  30  Ala.  599;  McDowell  v.  Law,  55 

III;  SO  L.  T.  N.  S.  2x9.     Compare  tbese  Wis.  171;  Johnson  v.  Knapp,  36  Iowa, 

cases  with  the  American  cases  cued  jar/ra.  616;  Meyer  z/.  Lowell,  44  Mo.  328;  Rog. 

G.  agreed  with  D.  to  erect   buildings,  ers  v,  Gosnell.  58  Mo.  589:  Toslin  v,  N. 

and  to  pay  for  materials  and  labor,   so  J.  Car  Spring  Mfg.  Co.,  36  N.  J.  L.  141; 

that  there  should    be  no  liens,  and  W.  Cross  v,  Truesdale,  28  Ind.  44;  Carter  t/. 

agreed  with  D.  tbatG.  should  perform  his  Zublin,  68  Ind.  436;  Alcalda  v.  Morales, 

contract.      Held^  that  materialmen  could  3  Nev.  13a;  Morgan  v.  Overman,  37  Cal. 

not  sue  W.     Weller  v,  Goble,  66  Iowa,  534;  Merriman   v.  Social   Mfg.   Co.,    12 

113.  R.  1. 17§;  Huckabee  v.  May,  14  Ala.  263; 

An  execution   plaintifif  deposited   the  Allen  v,   Bucknam,    75   Me.   352.     The 

execution  with  A  as  collateral.     A  col-  view  generally  taken   is   to   regard .  the 

lected  it.  but  no  entry  of  settlement  was  promisor  as  trustee,  and  the  debt  assumed 

on  it.     After  it  came  back  to  the  hands  by  him  as  part  of  the  purchase-money, 

of   its  original  owner,  be  sold  it  to  B.  Ellwood  v.  Monk,  5  Wend.  (N.  Y.)  235; 

Held,  that  there  was  no  privity  whereby  Welsh  v.  R.  Co.,  25  Minn.  314;  Bassett 

B  could  sue  A.     Grenade  v.  Hardaway,  v.    Hughes.   43   Wis.   319;    Johnson    v, 

73  Ga.  526.  Collins,  14  Iowa,  63. 

Where  A  puts   into  the  hands  of   B  A  creditor  may   maintain    an    action 

property  which   B    promises    either    to  against  one  who  has  agreed  for  a  consid- 

deliver  in  specie  to  C,  or  to  use  as  a  fund  eration  to  assume  and  pay  the  debts  of 

out  of  which  to  pay  something  to  C,  C  the  debtor.     Redelsheimer  v.  Miller,  107 

may  sue.     Beers  v,  Robinson.  9  Pa.  St.  Ind.  485;  Wood  v.  Moriarty,  9  Atl.  Rep. 

229;  Blymire  v.  Boistle,  6  Watts  (Pa.),  (R.  I.)  427.   See  Wheat  «/.  Rice,  07  N.  Y. 

182:  Allen  V,  Thomas,  3  Met.  (Ky.)  198;  296;  Fairchild  v,  Feltman,  33  Hun  (N. 

Del.,  etc..  Canal  Co  ,v.  Bank,  4  Denio  (N.  Y.).  398. 

Y.),  97;  Miller  c.  Billingsley.  41  Ind.  489:  And  this  right  passes  as  an  incident  on 

Johnso  nt/.  Collins,  14  Iowa.  63;  Brown  an  assignment  of  the  debt  by  C.    Barlow 

V.  O'Brien,  i  Rich.  L.  (S  Car.)  268;  Jus-  v.  Mayers.  68  N.  Y.  41. 

tice  V,  Tallman.  86  Nbr.  (Pa.)  147;  War-  If  a  contract  between  A  and  B  be  re 

ren  v,  Batchelder,  16  N.  H.  580;  Perry  scinded  before  C  assents  to  or  acts  upon 

V.  Swasey,  12  Cush.  (Mass.)  36;  Mellen  it,  C  no  longer  has  a  right  of  action 

V,   Whipple,    I  Gray  (Mass.),    317.  322;  against    A.      Trimble    v.    Strother,    25 

Crocker  v.  Higgins.  7  Conn.  342;  Bark-  Ohio  St.  378;  Davis  v.  Calloway,  30  Ind. 

erv.  Bradley,  42    N  .Y.  316;  Thompson  112;  Durham   «».  Bischofif.  47   Ind.  211; 

r.  Gordon,  3  Strobh.  (S.  Car.)  196.     See  Brewer  v.  Maurer,  38  Ohio  St.  543;  Gil- 

MorrilL  V.  4^ane,  136  Ma.ss.  93.     This  is  bert  v,  Sanderson.  56  Iowa,  349;  Jones  v, 

true  a  fortiori,  where  the  promisor  be-  Higgins,  80  Ky.  409:  Talburt  v,  Ins.  Co., 

comes  a  trustee  for  the  third    person.  80  Ind.  434.     Compare  Pruitt  v,  Pruitt, 

Justice  V,  Tallman,  5  Norris  (Pa.),  147;  91  Ind.  595;  Bay  v,  Williams,  24  A.  L. 

Fitch  V.  Chandler,  4  Cush.  (Mass.)  254;  Reg.  486. 

Putnam  v.  Field.  103  Mass.  556;  Sailly  But  a  rescission   after    C    has    acted 

y.   Cleveland,   10  Wend.  (N.    Y.)    156;  upon  the  contract  cannot  a£fect  his  right 

iEtna  Bank  v.  Fourth  National  Bank,  46  of  action  against  A.     Bassett  v,  Hughes. 

N.  Y.  82;  Draughan  v.  Bunting,  9  Ired.  43  Wis.  319;  Hartley  v,  Harrison.  24  N. 

(N.  Car.)  iq;  Cross  v.  Truesdale.  28  Ind.  Y.  170;  Rogers  v,  Gosnell,  58  Mo.  589; 

44;  Donkersley  v.    Levy.  38   Mich.   55;  Dodge's  Admr.  v.  Moss,  21  C.  L.  J.  73. 

See  Bigelow  v  .Davis,  16  Barb.  (N.  Y.)  Compare  Young  v.  Trustees.  31  N.  J.  Eq. 

561.  290;  Crowell  V,  Hospital  of  St.  Barnabas, 

Where  property  is  transferred  to  A  by  27  N.  J.  Eq.  650;  WilUrd  v.  Worsham, 
B,  and  as  part  of  the  consideration  there-  76  Va.  392;  O'Neill  v,  Clark,  33  N.'  J.  Eq. 
for  A  promises  B  to  pay  a  debt  which  the  444:  Laing  v.  Byrne,  34  N.  J.  Eq.  52. 
latter  owes  to  C.  it  is  held  that  C  has  a  The  legal  right  of  a  party  to  assert  (hat 
right  of  action  against  A  for  the  debt,  the  performance  of  a  contract  made 
Barker  v,  Bucklin,  2  Denio  (N.  Y.),  45;  between  two  others  for  his  benefit  cannot 
Lawrence  v.  Fox.  20  N.  Y.  268:  Din^el-  be  revoked  or  modified  without  his  con- 
dein  v.  Railroad  Co.,  37  N.  Y.  575*,  Eddy  sent,  rests  in  the  fact  of  an  express  prom- 
ts. Roberts.  17  III.  505;  Beasley  v.  Web-  ise  on  the  part  of  the  person  whom  he 
ster,  64  111.  458:  Snell  r.  Ives.  85  111.  279;  seeks  to  charge,  and  thus  arises  a  privity 
Shober,  etc.,  Litb.  Co.  v,  Kerting.  107  111.  of  contract.  Frank  v,  N.  Y.,  etc.,  R.  Co., 
344;  Sanders  v.  Classon.  13  Minn.  379;  7  N.  Y.  St.  Repr.  815. 
lordan.  V.  White,  20  Minn.  91:  Follans-  A  contract  held  not  alterable  by  par- 
bee  z/.  Johnson,  28  Minn.  311;  Hind  v.  ties  who  made  it,  without  the  consent  of 
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the  persons  who  were  to  receive  a  benefit  Turner,  69  N.  ¥.'280;  Trotter  v,  Hughes, 

thereunder.     Knowles  v.  Erwin,  43  Hun  13  N.  Y.  74;  King  v.  Whitely,  10  Paige 

(N.  Y.),  150.  (N.  Y.).  465;  Norwood  v.   De  Hart,  30 

Where   the  owner  of  property,  upon  N.  J.  £q.   412.     But   see  Merriman  v. 

which   there  is  a  mortgage  to  secure  a  Moore,  90  Pa.  St.  78;  Brewer  v.  Maurer, 

debt  for  the  payment  of  which  he  is  li-  38  Ohio  St.  443,  452;  /I>ean  v.  Walker, 

able,  conveys  the  property  to  another,  107  111.  549.     Though  if  the  vendor  be  a 

who  assumes  the  payment  of  the  mort-  marriedwoman  whose  separate  estate  is 

gage  debt,  the  grantee  is  held  liable  to  liable  for  the  debt,  that  is  sufficient  to  en- 

the  original  mortgagee  for  the  amount  of  able  the  mortgagee  to  hold  her  vendee 

the  debt.  Halseyt'.  Reed,  9  Paige  (N.  Y.)i  who  has  assumed  its  payment.     Cash- 

446;  Burrv.  Burr.  24  N.  Y.  178;  Ricard  man  v,  Henry,  75  N.  Y.  103;  Brewer  p. 

V,  Sanderson,  41  N.  Y.  179;  Campbells.  Maurer,  38  Ohio  St.  543;  Huyler  v.  At- 

Smith,  71  N.  Y.  26;  Bowen  v.  Buck,  94  wood,  26  N.  J.   Eq.  504;  28  N.  J.    £q. 

N.   Y.    86;    Kappworth  v.    Dressier,  2  375.   See,  as  to  assumption  of  mortgages, 

Beasley  (N.  J.).  62;  Helms  v.  Kearns,  40  Jones  on  Mortgages,  §g  740,  77a 

Ind.  124;  Josselyn  v^  Edwards,  57  Ind.  If  on  a  dissolution  of  a  partnership 

212.  218;  Carnatian  v.  Tousey,  93  Ind.  one  partner  has  given  a  bond  with  sure- 

561;  Thompson   v,  Thompson,   4  Ohio  ties  to  the  other  for  the  payment  by  the 

St.  333;  Anthony  v,  Herrman,  14  Kan.  former  of  the  firm's  debts,  it  has  been 

494;    Thompson   v,    Bertram,    14    Iowa  heM  that  the  creditors  may  sue  the  ob- 

476;  Urquhart  v.  Brayton,  12  R.  I.  169;  ligor  in  the  bond.     Deval  v,  Mcintosh. 

Bank  v.  Goff,  14  R.   I.   5x6;    Cooper  v.  23  Ind.  529;  Claplin  v.  Ostrom,  54  N.  Y. 

Foss,  15  Neb.  515;  Crawford  V.  Edwards,  581;    Kimball  v.   Noyes,    17   Wis.  695. 

33  Mich.  354;  Unger  v.  Smith,  44  Mich.  Compare  Merrill  v.  Green,  55  N.  Y.  270; 

22;    Dean    v.    Walker,    107    111.     540;  Robb  v.  Mudge,  14  Gray  (Mass.),  534. 

Twichell  v.  Mears,  8  Biss.  (U.  S.  C.  C.)  See,  contra^  Shoemaker  v.   King,  40  Pa. 

211;  Hayden  v.  Snow,  9  Biss.  (U.  S.  C.  St.   107;   Torrens  v.  Campbell.   24  Sin. 

C.)  511;  Fiugerald  v.  Barker,  70  Mo.  685.  (Pa.)  470;  Manny  v.  Frasier,  27  Mo.  419. 

Contra^  Miller  t^.  Whipple,  z  Gray(Mass.),  See  also  Wynn  7'.  Wood,  97  Pa.  St.  216; 

317;  Pettee  v.   Pippard,  120  Mass.   522;  Lehow  v,  Simontdn,  3  Col.  346. 

Coffin  9.  Adams,  131  Mass.  133;  Meech  When    an    incoming    partner    agrees 

V.  Ensign.  49  Conn.   191;    Bay  v.    Wil-  with  an    outgoing    partner    to  pay  one 

Hams,  24  A.  L.  Reg.  486.  half  of  the  debts  of  the  old  firm,  on  a 

The  grantee  becomes  primarily  liable  consideration  moving  between  them,  a 

for  the  debt,  the  grantor  occupying  the  creditor  of  the  old  firm  cannot  maintaia 

position  of  surety;  and  if  the  mortgagee  an  action  against  the  incoming  partner, 

gives  time  to  the  grantee  who  has  as-  Edick  v.  Green.  38  Hun  (N.  Y.).  202. 

sumed  the  debt,  he  thereby  discharges  A  creditor  of  a  firm  cannot  maintain 

the  grantor.      Murray  v.   Marshall,   94  an  action  upon  an  agreement  made  with 

N.  Y.  611;  Spencer  v.  Spencer,  95  N.  Y.  the  firm  by  one  not  a  member  to  pay  a 

353:  Calvo  V.    Davies,   73   N.   Y.    211;  portion   of  its  indebtedness;  as  no  one 

Paine  v.  Jones,  76  N.  Y.  274;  George  v.  creditor  can  show  from  the  contract  that 

Andrews,   60  Md.    26.     Contra,   Board-  it  was  intended  for  his  benefit  or  covers 

man  v.  Larrabee,  51  Conn.  39.  any  part  of  his  debt.     Wheat  v.  Rice,  97 

Failure  of  consideration  of  the  promise  N.  Y.  296. 

of  assumption  (/.^i, eviction  by  paramount  That  the  right  of  one  not  a  party  to  a 

title)  releases  the  grantee  from  liability,  contract  to  sue  U]>on  it  does  not  extend 

Dunning  v.  Leavitt.  85  N.  Y.  30;  Crowe  to  the  case  of  a  Contract  under  seal,  see 

V,    Levin,  95    N.   Y.    423;    Osborne    v,  Robb   v.    Mudge,  14  Gray  (Mass.),  534. 

Cabell,  77  Va.  462.  Northampton  v.  Elwell,  4  Gray  (Mass.), 

When  the  instrument,  though  absolute  81;  How  v.  How,  i  N.  H.  49;  Moore  t^. 

in  form,  is  in  fact  only  a  mortgage,  the  House,  64  III.  162;  Fairchild  z\  Ins.  Co., 

grrantee  does  not  become  liable.     Root  51  Vt.  613;  Flynn  v.  Ins.  Co..  115  Mass. 

v.  Wright,  84  N.  Y.  72;  Pardee  v.  Treat,  449.  *  Contra^  Coster  v.  Mayor.  43  N.  Y. 

82  N.  Y.   385;    Gamsey  w.   Rogers,  47  399;    McDowell  v.    Law,    35   Wis.  171; 

N.  Y.  233;   Arnaud  v,  Grigg,  29  N.  J.  Houghton  v.  Milburn,  54  Wis.  554.  561; 

Eq,  482.  Bassett  v.  Hughes,  43  Wis.  319;  Rogers 

Where  the  vendor  is  not  personally  v.  Gosnell,  51  Mo.  466;  Garvin  v.  Mob- 
liable  to  the  mortgagee,  the  latter  cannot  ley,  i  Bush  (Ky.).  48;  Huckabeet'.  May, 
sue  the  vendee,  who  as  between  himself  14  Ala.  263;  Emmitt  v.  Brophy,  31,  Alb. 
and  his  vendor  assumes  the  payment  of  L.  J.  197. 

an    existing    mortgage  debt.     Carte  v.  Creditors  who  are  not  actual  parties  to 

Holahan,    92    N.  Y.  498 ;    Vrooman    v,  a  bond  made  for  payment  to  them  may 
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42.  Constmetioit — The  construction  of  a  contract  is  for  the  court, 
who  are  to  be  governed  therein  by  certain  well-defined  rules  of 
construction.  A  rule  of  construction  is  a  rule  for  determining  the 
inference  X.o  be  drawn  from  a  fact  of  a  particular  class,  when  duly 

brought  under  the  notice  of  the  court  according  to  the  rules  of 

evidence — the  fact,  namely,  that  persons  have  used  words  or  com- 
binations of  words  such  as  come  within  the  general  proposition 
affirmed  by  the  rule.*     These  rules  depend  necessarily  to  a  great 

extent  on  the  rules  of  evidence.  (See  also  Evidence.^)  »    ' 

be  equitably  entitled  to  the  benefit  of  the  meaning  of  "  good  "  and   "  fine  "  as  ap- 

contract.     Pulver,  etc.,  v.  Skinner,  etc.,  plied  to  barley,  yet  they  could  not  go  fur- 

4    N.    Y.    St.    Repr.    8i6;    Emmitt   v.  ther.and  find  that  the  parties  did  not  under- 

Brophy,  42  Ohio  St.  82.  stand  each  other.     The  question  whether 

Whefe  partners  create  by  agreement  there  was  a  sufficient  acceptance  was  a 

penalties  to  be  paid  by  any  partner  who  question  to  be  determined  by  the  court 

breaks  a  particular  stipulation,  they  may  upon  a  proper  construction  of  the  letters, 

empower  one  partner  alone  to  sue  for  the  And  Parke«  B.,  said,  *'  The  law  I  take  to 

penalty.     Radenhurst  v.  Bates.  3  Bing.  be  this — that  it  is  the  duty  of  the  court  to 

463,  470;  Ci'bss  V.Jackson.  5  Hill  (N.  Y.),  construe  all  written  instruments  :  if  there 

478;  Carr  v.  Bartlett,  72  Me.  120.     The  are  peculiar  expressions  used  in  it  which 

penalty  must  be  made  payable  not  to  the  have    in    particular    places    or  trades  a 

whole  firm,  but  to  the  members  of  the  known  meaning  attached  to  them,  it  is 

firm     minus     the     offending     partner,  for  the  jury  to  say  what  the  meaning  of 

Warren  v.  Stearns,  19  Pick.  (Mass.)  73.  these  expressions  was,  but  for  the  court  to 

\.  Poll,  on  Con.  456.   "  The  name  '  rule  decide  what  the  meaning  of  the  contract 

of  construction  '  is  confined  by  general  us-  was.     It  was  right,  therefore,  to  leave  it  to 

age   to  rules  for    the   interpretation   of  the  jury  to  say  whether  there  was  a  pecu* 

^tten  documents,  in  matters  on  which,  liar  meaning  attached  to  the  word  '  fine ' 

in  the  absence  of  a  rule  prescribed  by  in  the  corn  market;  and  the  jury  having 

authority,  there  might  exist  a  reasonable  found  what  it  was,  the  question  whether 

doubt.'*     Pollock  on  Cont.  there  was  a  complete  acceptance  by  the 

8.   **  The  construction  of  all  written  in-  written  document  was  a  question  for  the 

struments  belongs  to  the  court  alone,  judge.'*    See  Perth  Amboy  Man.  Co.   v, 

whose  duty  it  is  to  construe  all  such  instru-  Condit,  i  N.  J.  L.  659;  Rogers  v.  Colt, 

ments  as  soon  as  the  true  meaning  of  the  21  N.  J.  L.  704;    Brown   v.    Hatton,   9 

words  in  which  they  are  couched,  and  the  Ired.  L.  (N.  Car.)  319:  Mason  v.  Rowe, 

surrounding  circumstances,  if  any,  have  16  Vt.  525;    Eaton   v.   Smith,  20  Pick, 

been  ascertained  as  facts  by  the  jury  ;and  (Mass.)  150;  Hitchen  v.  Groom,  5  C.  B. 

it  is  the  duty  of  the  jury  to  take  the  con-  515;  Morrell  v.   Firth,  3  M.  &  W.  402; 

struction  from  the  court  either  absolutely,  Brown  v.  Orland,  36  Me.  376;  Begg  v, 

if  there  be  no  words  to  be  construed,  as  Forbes.  30  Eng.  L.  &  Eq.  508;  Rapp  v. 

words  of  art  or  phrases  used  in  commerce,  Rapp,  6  Pa.  St.  45.  The  case  of  Lloyd  v, 

and  no  surrounding  circumstances  to  be  Maund,  2  T.   R.  760,  seems  contra^  but 

ascertained;  or  conditionally,  when  those  that  case  was  overruled  in  Morrell    v. 

words  or  circumstances  are  necessarily  Firth,  3  M.  &  W.  402.                 • 

referred  to  them.     Unless  this  were  so  The  construction  of  a  contract  is  for 

there  would  be  no  certainty  in  the  law  ;  the  court.     Barton  v.   Gray,  57   Mich. 

for  a  misconstruction  by  the  court  is  the  623;  Arnold  v,  Bailey,   24  S.  Car.  494; 

proper  subject,  by  means  of  a  bill  of  ex-  State  v.  Fort,  24  S.  Car.  511;  Folsom  v, 

ceptions.of  redress  in  a  court  cf  error.  Cook,  7  Cent.  Rep.  (Pa.)  585;  Dwight  v. 

But  a  misconstruction  by  the  jury  cannot  Germania  Life  Ins.  Co.,  103  N.  Y.  341; 

be  set  right  at  all  effectually."  Per  Parke.  Brady  v,  Cassidy,  104  N.  Y.  147;  Walling- 

B.,  in  Nielson  v,  Harford,  8  M.   &  W.  ford  v.  Col.  &  G.  R.  Co.,  2  S.  E.   Rep. 

806.     In  Hutcheson  v.  Bowker,  5  M.  &  (S.  Car  )  19. 

W.  535,  an  offer  had  been  made  bv  letter  The  construction  of  a  written  contract  is 

to  sell  a  quantity  of  *'good  barley.'     The  exclusively  for  the  court.     But  when  the 

letter  in  reply,  after  stating  the  offer  con-  making  of  such  contract  is  in  dispute,  it 

talned  the  following :  **  of  which  offer  we  is  for  the  jury  to  say  whether  it  is  estab- 

accept,  expecting  you  to  give  Msfiue  bar-  lished.     Folsom   v.   Cook,  9  Atl.    Rep. 

ley  and  good  weight."    Heid,  that    al-  (Pa.)  93;  s.  c.  8  Pittsb.  Leg.  Joum.  i. 

though  the  jury  might  find  the  mercantile  Error  in  submitting  the  construction  to 
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a  jury  may  be  cured  by  a  verdict  in  ac-  Hildebrand  v,   Bloodsworth,  12  Or.  75; 

cordance  with  the  construction  that  the  Mobile  &  Mont.   R.  Co.  v,  Jurey,  iii 

court  should  have  declared  in  the  charge.  U.  S.  5B4. 

Jones  V,  KroU,  7  Cent.  Rep.  (Pa.)  877.  Construction  of  written  contract  should 

A  contract  written  in  clear  and  com-  make  whole  consistent,  giving  all  parts 

mon  language  should   be  construed  ac-  their  due  weight.     Railroad  Co.  v.  Rail- 

cording  to  the  ordinary  acceptation  of  way  Co.,  44  Ohio  St. 287.     And  see  Bent 

the  words.     Such  construction  is  for  the  v.    Alexander,    15   Mo.   App.    181.     In 

court,  and  not  for  a  referee.     Gove  v.  construing  a  contract  all  its  parts  should 

Downer,  3  New  Eng.  Rep.  (Vt.)  463;  s.  be  considered;  and  the  point  to  be  ascer- 

c,  9  East.  Rep.  65.  tained  is  the  meaning  and  understanding 

Where  the  evidence  of  a  contract  con-  of  the  parties  as  shown  by  the  language 
sists  in  part  of  written  evidence  and  in  used,  applied  to  the  subject-matter.  One 
part  of  oral  communications  or  other  un-  part  of  the  agreement  may  be  resorted 
written  evidence,  it  is  left  to  the  jury  to  to  to  explain  the  meaning  of  the  Ian- 
determine  upon  the  whole  evidence  what  guage  or  expressions  of  another  part 
the  contract  is.  Edwards  v.  Goldsmith,  Pensacola  Gas  Co.  v,  Lotzes,  2  South. 
16  Pa.   St.   43;    Bomeisler  v.  Dobson,  Rep.  (Fla.)  609. 

5  Whart.  (Pa.)  398;  Morrell  v.   Frith,  3  The  intention  and  meaning  of  parties 
M.'&  W.  404.  to  a  written  contract  must  be  ascertained 

The  construction  of  a  contract,  unless  from  the  terms  of  the  writing,  the  nature 

there  is  something  peculiar  to  the  words  of  the  transaction,  and  the  Surrounding 

by  reason  of  the  custom  of  the  trade  to  circumstances.     Kyle  v,    Bellenger,  79 

which  the  contract  relates,  is  for  the  court.  Ala.  516. 

Per  Lord  Cairns  in  Bowes  v.  Shand,  3  A  contract  will    have    a    retroactive 

App.  Cas.  455.  effect  where,  by  express  words  or  neces- 

*'  When  anew  and  unusual  word  is  used  sary  implication,  it  appears  to  be  the  in- 

in  a  contract,  or  when  a  word  is  used  in  a  tention  of  the  parties  to  embrace  past 

technical  or  peculiar  sense,  as  applicable  transactions.     People    v,   Lee,   7   Cent, 

to  any  trade  or  branch  of  business  or  to  Rep.  (N.  Y.)  35. 

any  particular  class  of  people,  it  is  proper  Several  agreements  or  instruments  of 
to  receive  evidence  of  usage  to  explain  and  writing  executed  on  the  same  day,  each 
illustrate  it,  and  that  evidence  is  to  be  as  the  consideration  for  the  execution  of 
considered  by  the  jury;  and  the  province  the  other,  constitute  parts  of  one  and 
of  the  court  will  then  be  to  instruct  the  the  same  transaction,  and  form  one  and 
jury  what  will  be  the  legal  effect  of  the  the  same  contract,  aad  are  to  be  so  con- 
contract  or  instrument  as  they  shall  find  strued.  Carr.  v.  Hays,  25  Cent.  L. 
the  meaning  of  the  word  modified  and  Jour.  (Ind.)  32;,  Herbst  v.  Lowe.  65  Wis. 
explained  by  the  usage.  But  where  no  316.  And  see  St.  Louis,  Iron  M.,  etc., 
new  word  is  used,  or  where  an  old  word  R.  Co.  v.  Beider.  45  ArlL  17. 
having  an  established  place  in  the*  Ian-  In  the  construction  of  an  instrument 
guage  is  not  apparently  used  in  any  tech-  partly  written  and  partly  printed,  greater 
nical  or  peculiar  sense,  it  is  the  province  weight  is  to  be  attached  to  the  written 
of  the  court  to  put  a  construction  upon  than  to  the  printed  parts,  but  they  must 
tho  written  contracts  and  agreements  of  if  possible  be  recoticiled.  .  Bolman  v, 
parties  according  to  the  established  use  Lohman,  79  Ala.  63. 
of  language  as  applied  to  the  subject-  A  prior  verbal  contract  will  be  merged 
matter  and  modified  by  the  whole  instru-  in  a  subsequent  written  one.  Carr  v. 
ment  or  by  existing  circumstances."  Per  Hays,  9  West.  Rep.  (Ind.)  183;  s,  c,  11 
Shaw, C.J. ,  in  Eaton   v.  Smith,  20  Pick.  N.  E.  Rep.  25. 

(Mass.)  150;  Brown  v,  Orland,   36  Me.  Where  a  written  agreement  has  been 

376;  Burnham  v.  Allen,  i  Gray  (Mass.),  signed,  the  fact  that  one  party  has  put  a 

496.  wrong  construction  upon  it,  and  insisted 

When  the  terms  and  language  of  a  that  it  included  what  it  did  not  include, 

contract  are  ascertained,  in  the  absence  does  not  prevent  there  being  a  contract, 

of  technical  phrases  whose  meaning  is  nor  prevent  that  party  from  waiving  the 

obscure,  the  construction  is  for  the  court,  question  of  construction  and  obtaining 

Brady  v.  Cassidy.  6  Cent.  Rep.  (N.  Y.)  76.  specific  performance.     Preston  v.  Luck, 

Contracts   will    always    be  construed  27  Ch.  D.  497. 

reasonably,  and  in  accordance  with  what  The  acts  of  the  parties  performed  un- 

the  evidence  shows  the  subject- matter  to  der  a  written  contract  will  be  given'effect 

be,   and   the  consequent  object  of    the  to  by  the  court  as  placing  a  construction 

parties  to  it.     Chamberlain  v.  Baltimore  upon   the  contract.     Lyles  v,  Lesher,  7 

6  O.    R.   Co.,  6  Cen.  Rep.  (Md.)  471:  West.  Rep.  (Ind.)  51. 
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43.  TTnlawfiil  Agreements— Agreement  Contrary  to  PodtiYe  Law. — 
If  the  subject-matter  of  an  agreement  be  such  that  the  performance 
of  it  would  either  consist  in  doing  a  forbidden  act,  or  be  so  con- 
nected therewith  as  to  be  in  substance  part  of  the  same  transaction, 
the  law  cannot  command  the  parties  to  perform  that  agreement. 
It  will  not  always  command  them  not  to  perform  it,  for  there  are 
many  cases  where  the  performance  of  the  agreement  'is  not  in  it- 
self an  offence  though  the  complete  execution  of  the  object  of  the 
agreement  is ;  but  at  all  events  it  will  give  no  sort  of  assistance  to 
such  a  transaction.  ''  If  one  bind  himself  to  kill  a  man,  bum  a 
house,  maintain  a  suit,  or  the  like,  it  is  void."  ^     So  a  contract  may 

Where  language  used  in  a  contract  is  account  between  two  robbers  on  Houns- 

nnmeaning  and  contradictory,  it  should  low  Heath.     See  Jessel,  M.  R.,  Sykes  v. 

not  be  construed  so  as  to  negjative  clear-  Beadon,  ii  Ch.  D.  195.     See  Everet  v. 

ly  expressed  provisions  of  the  contract.  Williams,  2  Pothier  on  Obi.  by  Evans,  p. 

Findley  v.  Armstrong,  23  W.  Va.  113.  3,  n.  (a),  for  a  curious  case  where  a  bill 

Where  the  language  of  a  contract  is  for  an  account  between^wo  highwaymen 

ambiguous,  the  practical   interpretation  was  actually  brought.     See  also  Spalding 

of  It  by  the  parties  is  entitled  to  great  (if  v,  Preston,  21  Vt.  9. 

not    controlling    influence.     Topltff    v.  As  to  bills  for  partnership  account  of 

Toplifif,  122  U.  S.  121;  citing  Chicago  v,  profits  realized  from  an  illegal  business, 

Sheldon,  9  Wall.  U.  S.  50,  54;  Coleman  see,  on  the  one  hand,  Brooks  v,  Martin,  2 

V.  Grubb,  23  Pa.  St.  393.  409;  St.  Louis  Wall.  (U.  S.)  70;   Pfeuffer  v.  Maltby,  54 

Gas  Light  Co.  v,  St.  Louis.  46  Mo.   121;  Tex.  454;  Cook  v,  Sherman  (C.  C.  U.  S. 

Jackson   v.  Perrine,  35    N.    J.    L.    137;  D.  la.),  20  Fed.  Rep.  167;  compart  Vf Ann 

Stone   V,  Clarke,    i    Met.   (Mass.)  378;  v.  Kelly  (C.  C.  U.  S.  D.  Minn.),  5  Fed. 

Nickerson   r.    R.I  Co.,    3  McCrary   (U.  Rep.  584;  and  on  the  other,  Watson  v. 

S.).  155;  Gronstadl  v,  Wiihoff,  21  Fed.  Fletcher,  7  Gratt.  (Va.)  i ;  Watson  v.  Mur- 

Rep.  253;  Forbes  v.  Watt,  L.  R.  2  Sc.  &  ray,  23  N.  J.  Eo.  257;  Todd  v.  Rafferty's 

D.  214;  Butler  V.  Moses.  43  Ohio  St.  166.  Admr.,  30  N.  J.  Eq.  254;   King  v.  Wi- 

The  error  of  the  parties,  however,  cannot  nants,  71  N.  C.  469;  Snell  v.  Dwight,  120 

control    the    effect    of    the    instrument  Mass.  9; Craft  z^.  McConoughy,79lll.  346; 

where  its  meaning  is  clear.   Railroad  Co.  Northup  v.  Phillips.  99  111.  449;  Gbuldv. 

V,  Trimble,  10  Wall.  (U.  S.)  367;  Ins.  Co.  Kendall,  15  Neb.  549;  Read  v.  Smith,  60 

V,  Doll,  35  Md.  89.     And  this  is  true  of  Tex.  379;  Sykes  v.  Beadon,  11  Ch.  D. 

a  possible  remote  intent  of  the  parties.  170.     And  see  Patterson's  App.  (S.  C. 

McConnell  v.  New  Orleans.  35  La.  Ann.  Pa.).  13  W.  N.  C.  154. 

373.     But  if  both  parties  act  on  a  mutual  For  a  case  of  unlawful  agreement  see 

mistake  as  to  the  construction,  it  may  Mayor  of  Norwich  v.  Norfolk  R.  Co.,  4E. 

amount  to  a  modification  of  the  contract  &  B.  397,  441.     **  Where  a  contract  is  ca- 

by  mutual  assent.     Midi.,    etc.,  R.    v.  pable  of  two  constructions,  the  one  mak- 

Johnson,  6  H.  L.  C.  812-3.  i^S  it  valid  and  the  other  void,  it  is  clear 

A  contract  susceptible  of  two  construe-  law  the  first  ought  to  be  adopted. "    Loril- 

tions  will  not  by  preference  be  given  the  lard  v.  Clyde,  86  N.  Y.  384;  Ormes  v.  Dau- 

construction  which  will  make  it  illegal,  chy,  82  N.  Y.  443;  Curtis  v.  Gokey,  68 

Standard    Oil   Co.  v,  Scofield,  16  Abb.  N.  Y.  300;  Guernsey  v.  Cook,  120  Mass. 

N.  Cas.  (N.  Y.)  372.  501:  Hunt  v.  Elliott,  80  Ind.  245;  Town 

To  explain  an  equivocal  and  obscure  of  Hamden  v.  Merwin,  3  New  Eng.  Rep. 

expression  resort  may  be  had  to  the  well-  (Conn.)  53  f. 

defined  and  known  usages  of  trade  as  an  A  contract  valid  where  it  is  made  is 
aid  in  reaching  a  true  interpretation  of  t^ie  valid  and  may  be  enforced  anywhere,  ex- 
contract.  South  Bend  Iron  Works  v,  cept  when  the  contract  is  against  good 
Cottrell,  31  Fed.  Rep.  254.  morals  or  when  its  enforcement  would 

An  obscure  and  ambiguous  oral  con-  violate    the   law    of   the    place  of   suit. 

tract  may  be  interpreted  in  the  light  of  Brown  v.  Browning,  3  New  Eng.  Rep. 

the  conversations  of  the  parties  making  (R.  I.)  384. 

It.  Jennings  v.  Whitehead  &  Atherton  To  the  enforcement  of  a  contract  taint- 
Machine  Co.,  138  Mass.  594.  ed  with  illegality  the  court  will  not  lend 

1.  Shepp.  Touchst.  370;  Lord  Kenyon  its  sanction.     Morton  v.  Timken,  48  N. 

once  said  that  he  would  not  stt  to  take  an  J.  L.  87. 
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be  illegal  because  an  offence  is  contemplated  as  its  ulterior  result 
or  because  it  invites  to  the  commission  of  crime.^ 

44.  Lynry  to  Third  Personi. — An  agreement  will  generally  be' ille- 
gal though  the  matter  of  it  may  not  be  an  indictable  offence,  and 
though  the  formation  of  it  may  not  amount  to  the  offence  of  con- 
spiracy if  it  contemplates  any  civil  injury  to  third  persons.  An 
agreement  to  divide  the  profits  of  a  fraudulent  scheme,  or  to  carry 
out  some  object  in  itself  not  unls^wful,  by  means  of  an  apparent 
trespass,  breach  of  contract,  or  breach  of  trust,  is  unlawful  and 
void.* 

46.  Fraud  upon  Creditors. — ^Where  there  is  an  arrangement  be- 
tween a  debtor  and  the  general  body  of  his  creditors,  but  in  order 
to  procure  the  consent  of  some  particular  creditor  or  for  some  other 
reason  the  debtor  or  any  person  on  his  behalf  secretly  promises 
that  creditor  some  advantage  over  the  rest,  all  such  secret  agree- 
ments are  void.'  Securities  given  in  pursuance  of  them  may  be 
set  aside  and  money  paid  under  them  ordered  to  be  repaid.^  The 
other  creditors  who  know  nothing  of  the  fraud,  and  enter  into  the 
arrangement  on  the  assumption  ''  that  they  are  contracting  on 
terms  of  equality  to  each  and  all,"  are  under  such  circumstances 
not  bound  by  any  release  they  give,* 

A  bill  in  equity  will  not  b«  maintained  commit  a  simple  breach  of  contract  is  not 

to  cancel  a  contract  on  the  grounjd  of  ille-  a  conspiracy.                ^ 

gality,  unless  it  ofifers  to   pay    what  is  8.  Clarke  v.  White,  I2  Pet.  (U.  S.)  178. 

justly  due.     Dean  f .  Robertson,  i  South.  199;    Bliss  v,  Matteson,  45   N.   Y.  2a; 

Rep.  (Mtss.yiSQ.  Lawrence  v.  Clark,  36  N.  Y.  128;  Trum- 

1.  An  agreement  to  pay  money  to  A. 's  bull  v,  Tilton,  21  N.  H.  128;   Winn  v. 

executors  if  A.  commits  suicide  would  be  Thomas,  5s  N.  H.  294;  O'Shea  v.  Collier, 

void.     Ptr  Bramwell,  L.  R.,  5  C.  P.  D.  etc.,  Co.,  42  Mo.  397;  Case  v.  Gerrish.  15 

307.    No  right  of  action  can  arise  for  work  Pick.  (Mass.)   49;    Lothrop   v.  King.  8 

done  in  printing  a  criminal  libel.     Pop-  Cush.  (Mass.)  382;  Sternberg  v.  Bowman, 

lett  f .  Stockdale,  I  R.  &  M.  337.     So  an  103    Mass.   325;    Harvey   v.  Hunt,  119 

agreement  to  reprint  a  literary  work  in  Mass.  279;   Patterson  v,  Boehm.  4  Pa. 

violation  of  a  copyright  secured  to  a  third  St.  507;  Stuart  v.  Blum,  28  Pa.  St.  225: 

person  is  void.     Nichols  v,  Ruggles,  3  Lee  v.  Sellers,  81*  Pa.  St.  473;  Smith  v. 

bay  (Conn.),  14s.  Owens,  21  Cal.  11;  Feldman  v.  Gamble, 

%.  Fuller  V.  Dame,  18   Pick.  (Mass.)  26  N.  J.  Eq.  494;  Huckins  v.  Hunt,  138 

472;  Rice  V.  Wood,  113  Mass.  133;  Spinks  Mass.  366.     Where  a  composition  agree- 

V.  Davis,  32  Miss.   152;   Glenn  v.  Mat-  men t  was  made,  by  the  terms  of  which  the 

thews,  44  Tex.  400;  Jackson  v.  Ludeling,  debtor  was  to  give  his  notes  fora  percent- 

21  Wall.  (U.  S.)  616;  Oscanyon  t'.  Arms  age  of  his  indebtedness,  and  he  afterwards 

Co.,  103  U.  S.  261;   Foote  V.  Emerson,  voluntarily  gave  to  one  of  his  debtors, 

10  Vt.  338;  Guernsey  v.  Cook,  120  Mass.  party  to  the  composition  agreement,  notes 

501;  Noel  r.  Drake,  28  Kan.  265;  Wood-  for  the  balance  of  his  claim,  which  by  their 

ruff  V.  Wentworth,  133  Mass.  309;  Forbes  terms  would  mature  before  the  compost- 

V,    McDonald,    54    Cal.    98.      Compare  tion  notes,  the  notes  last  given  were  held 

Barnes  v.  Brown,  80  N.  Y.  527.  void.     Way  v.  Langley,  15  Ohio  St.  392. 

An  agreement  to  commit  a  civil  injury  '4.  McKuvan  v.  Sanderson,  15  Eq.  234; 

is  a  conspiracy  in  many  cases;  an  agree-  Crossley  v.  Moore,  40  N.  J.  L.  27;  Bean 

ment  to  commit  a  trespass  likely  to  lead  v.  Brookmire,  2  Dill.  (U.  S.  C.  C.)  xo8; 

to  a  breach  of  the  peace. — Reg.  ik  Row-  Bean  v,  Aipsinck,  10  Blatchf.  (U.  S.  C. 

lands,  17  Q.  B.  671,  686, — or  to  commit  C.)  361  (not  affected  as  to  the  general  rule 

a  civil  wrong  by  fraud  and  false  preten-  by  the  reversal  in  22  Wall.  395). 

ces, — Reg.  v.  Warburton,  L.  R.  i  C.  C.  6.  Dauglish  v,  Tennent,  L.  R.  2  Q.  B. 

R.  274;  compare  K^f^,  V.  Aspinall,  2  Q.  B.  49,  54.    They  may  sue  for  and  recover 

D.57, — is  a  conspiracy;  an  agreement  to  the  full  amount  of  their  original  claims, 
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BMliagB  by  Agrat                       CONTRACT,  against  Bnty 

46.  Dealings  by  Agent  againft  Duty. — ^Where  a  man  is  employed 

as  agent  for  another  the  law  will  not  permit  him  to  act  for  himself 
in  the  same  matter.^ 

less  the  amount  received  under  the  com-  East,  372,  to  Howden  v,  Haigh,  11  A.  & 
position  agreement.  Partridge  v.  Messer,  E.  1033,  and  Bradsbaw  v.  Bradshaw,  9  M. 
14  Gray  (Mass.),  180;  Kahn  v,  Guroberts,  &  W.  29."  A  composition  agreement 
9  Ind.  430;  Woodruff  V.  Saul,  70  Ga.  371.  which  one  creditor  is  induced  to  sign  by 
And  it  is  not  essential  to  the  right  of  ac-  the  promise  made  by  a  third  person, 
tion  that  the  creditor  should  first  return  without  the  knowledge  of  the  debtor  or 
the  money  hfe  has  received  under  the  com-  the  other  creditors,  to  pay  him  an  addi- 
position  agreement.  Cobb  v,  Tirrell,  137  tional  sum,  is  void.  Bank  v.  Hoeber, 
Mass.  143;  Hefter  v.  Cohn,  73  111.  296;  11  Mo.  App.  475.  A  compromised  with 
Stuart  V.  Blum,  28  Pa.  St.  225;  Bank  v.  his  creditors.  B,  a  creditor,  signed  the 
Hoeber,  8  Mo.  App.  171.  In  Bartlett  v,  compromise  agreement  at  C's  request, 
Blaine,  83  111.  25,  it  was  held  that  "  where  and  because  of  C's  promise  to  pay  the 
a  party  induced  a  creditor  to  sign  a  com-  balance  of  B's  claim.  Held^  a. fraudulent 
position  agreement,  whereby  he  accepted  arrangement,  which  precluded  B  from 
one  half  of  his  claim  in  full  upon  the  recovering  against  C.  Clement's  Appeal, 
representations  of  his  debtor  that  no  per-  52  Conn.  464.  A  debtor  who  has  given  a 
son  had  received  any  other  thing,  etc.,  fraudulent  preference  can  claim  no  bene- 
the  fact  that  the  debtor  had  given  his  note  fit  under  the  composition,  even  as  against 
for  $500  to  induce  another  creditor  to  the  creditor  to  whom  the  preference  has 
sign  the  same  agreement,  which  note  upon  been  given.  Higgins  v.  Pitt,  4  Ex.  312. 
suit  thereon  was  adjudged  void,  is  not  Contra^  Huckins  z/.  Hunt,  138  Mass.  366. 
sufficient  to  avoid  ihe  contract  of  compo-  A  secret  agreement  by  a  creditor  .to  with- 
sition,  as  it  worked  no  injury  to  the  cred-  draw  his  opposition  to  a  bankrupt's 
itor."  discharge  or  to  a  composition  is  void. 
Where  the  preferred  creditor  becomes  Bankruptcy  Act  1867,  R.  S.  U.  S.  §5131; 
surety  for  the  payment  of  the  composition.  Marble  v.  Grant,  73  Me.  423;  Austin  z/. 
and  the  real  consideration  for  this  is  the  Markham,  44  Ga.  161;  Wiggin  v.  Bush, 
debtor's  promise  to  pay  his  own  debt  in  12  Johns.  (N.  Y.)  305;  Payne  v.  Eden,  3 
full,  the  agreement  is "^ void.  Wood  v,  Caines  (N.  Y),  213;  Yeomans  v.  Chatter- 
Barker.  I  Eq.  139:  Baldwin  r.  Roseman,  ton,  9  Johns.  (N.  Y.)  295;  Tuxbury  v.  Mil- 
49*  Conn.  105.  But  where  one  creditor  ler,  19  Johns.  (N.  Y.) 311;  Bruce  t/.  Lee,  4 
is  induced  to  become  surety  for  an  instal-  Johns.  (N.  Y.)  410;  Rice  v.  Maxwell,  13 
menc  of  the  composition  by  an  agreement  S.  &  M.  (Miss.)  289;  Blasdell  v.  Fowle, 
of  the  principal  debtor  to  indemnify  him,  120  Mass.  447;  Sharp  v,  Teese.  4  Halst. 
and  a  pledge  of  part  of  the  assets  for  that  (N.  J.)  352.  And  it  does  not  matter 
purpose,  this  is  valid;  for  a  compounding  whether  it  is  made  with  the  debtor  him- 
debtor  is  master^  of  the  assets,  and  may  self  or  with  a  stranger.  Higgins  v.  Pitt, 
apjfly  them  as  he  will.  Ex  parte  Burrell,  4  Ex.  312;  Bell  r.  Leggett,  7  N.  Y.  176. 
I  Ch.  D.  537.  The  principle  of  these  Nor  whether  the  consideration  offered  to 
rules  was  stated  by  Erie,  J.,  in  Mallalieu  the  creditor  for  such  withdrawal  is  to 
V.  Hodgson,  x6Q.  B.  689:  '*  Each  creditor  come  out  of  the  debtor's  assets  or  not. 
consents  to  lose  part  of  his  debt  in  con-  Hall  v.  Dyson,  17  Q.  B.  785.  And  this 
sideration  that  the  others  do  the  same,  even  if  it  is  part  of  the  agreement  that 
and  each  creditor  may  be  considered  to  the  creditor  shall  not  prove  against  the 
stipulate  with  the  others  for  a  release  from  estate  at  all.  McKewan  </.  Sanderson,  20 
them  to  the  debtor  in  consideration  of  the  Eq.  65.  If  a  debtor  executes  an  assign- 
release  by  him.  Where  any  creditor  in  ment  of  his  estate  and  effects  for  the  ben- 
fraud  of  the  agreement  to  accept  the  com-  efit  of  all  his  creditors  upon  a  secret 
position  stipulates  for  a  preference  to  him-  agreement  with  the  trustees  that  part  of 
self,  his  stipulation  Is  altogether  void:  the  assets  is  to  be  returned  to  him,  this 
not  only  can  he  take  no  advantage  from  agreement  is  void.  Blacklock  v.  Dobie, 
it,  but  he  is  also  to  lose  the  benefit  of  the  i  C.  P.  D.  265. 

composition.     Howden  v,  Haigh,  11  A.  1.  On  this  subject  see  article  on  Agency, 

&  E.  1033;  Doughty  V,  Savage.  28  Conn.  Pollock,  243,  fi^  to  247.     An  agreement 

146;  Huntington  v,  Clark,  39  Conn.  540,  between  a  director  of  a  corporation  and 

554.      The  requirement  of   good    faith  a  third  party,  whereby  the  former  is  to 

among  the  creditors  and  the  preventing  use  his  vote  and  influence  to  the  disad- 

of   gain   by  agreements  for  preferences  vantage  of  the  corporation,  will  not  be 

have  been  uniformly   maintained   by  a  enforced.    Attaway  v.  Third  Nat.  Bank,  5 

•eries  of  cases,  from  Leicester  v.  Rose,  4  S.W.Rep.(Mo.)  16;  s.c.io  West«Rep.4i9. 

871 


lUniagv. 


CONTRACT.       Gontnets  Contrary  to  Btetvto. 


47.  Fraud  on  Marital  Rights. — Where  parties  who  are  about  to  be 
married  clandestinely  convey  away  their  property  so  as  to  defeat 
the  marital  rights  and  secure  to  themselves  the  separate  use  of  it, 
it  is  a  fraud,  and  the  injured  party  is  entitled  to  relief.^ 

48.  Prohibited  Marriages. — Marriage  within  the  prohibited  de- 
gree^ of  kindred  and  affinity  are  contracts  contrary  to  positive 
law.* 

49.  Contrary  to  Statute. — Where  a  transaction  is  forbidden  by 
statute,  it  is  void;  the  grounds  of  the  proposition  are  imtnaterial.' 
The  imposition  of  a  penalty  by  the  legislature  on  any  specific  act 
or  omission  v&  pritna  facie  equivalent  to  an  express  prohibition.* 


1.  See  article  on    Marriage,  Pollock, 
247,  y,  to  249. 

2.  See  article  on   Marriage,  Pollock, 
249  (4).  to  251  (5). 

8.   Bank  v,  Owens,  2  Pet.  (U.  S.)  527, 


worth,  I  Wash.  Ter.  444:  Macintosh  v. 
Renton,  2  Wash.  C.  C.  121;  Comley  v, 
Sims,  71  Ga.  161. 

4.  Bloom  V.  Richards,  2  Ohio  St.  387, 
395;  Pennsylvania  Co.  v.  Wentz,  37  Ohio 


539;    Holt  V.    Green,    73   Pa.    St.    198;    St.  333, 338;  Cowington  t'.  Threadgill,  88 


White  v.  Buss,  3  Cush.  (Mass.)  448; 
Greenough  v  Balch,  7  Me.  461;  Rossman 
f/.  McFarland,  9  Ohio  St.  369.  379;  Down- 
ing V.  Ringer,  7  Mo.  585;  Hill  v.  Spear, 
50  N.  H.  253,  277;  Melchoir  v.  McCarty, 
31  Wis.  252;  Penn  v,  Bornman,*i02  III. 
523,  530;  Marshall  t/.  Cowles,  48  Ark. 
362;  Lilley  v.  Rankin,  56  L.  J.  R.  (Q.  B. 
D.)  248;  Mellis  V.  Shirley  iJocal  Board, 
16  Q.  B,  D.  446;  Smith  v.  State,  2  South. 
Rep.  (Ala.)  629. 
One  who  makes  a  sale  without  comply 


N.  Car.  186;  Roby  v.  West.  4  N.  H.  285; 
Brackett  v,  Hoyt,  29  N.  H.  264;  Elkins 
».  Parkhurst.  17  Vt.  105;  Bancroft  r. 
Dumas,  21  Vt.  456;  Clarke  v.  Insurance 
Co.,  I  Story  (U.  S.),  109.  122;  Dillon  v. 
Allen,  46  Iowa,  299;  Gregory  v.  Wilson, 
36  N.  J.  L.  315;  Woods  V.  Armstrong, 
54  Ala,  150;  Durgin  v.  Dyer,  68  Me.  143; 
Funk  V,  Gallivan,  49  Conn.  127;  Swann 
V.  Swann,  21  Fed.  Rep.  299;  McConnell 
V,  Kitchens,  20  S.  Car.  430;  Bensley  v. 
Bignold,  5  B.  &  Aid.  335;  Cope  v.  Row- 


ing with  the  provisions  of  an  act  cannot     lands,2  M.  &  W.  149, 157.   Ct^w/ffr^'Cham- 
recover  in  an  action  on  a  note  given  for    bers  v.  Manchester  &  Milford  R.  Co.,  s'B. 


the  price  of  the  good.«.  Campbell  v.  Se- 
gars,  I  South.  Rep.  Ala.  714. 

A  contract  between  manufacturers  of 
bitters  containing  intoxicating  liquor  and 
a  licensed  liquor-dealer,  whereby  the  lat- 
ter is  supplied  with  the  bitters,  which  he 
sells  with  a  warranty  that  they  may  be 
sold  without  license,  is  void  as  con- 
trary to  public  policy,  the  license  act  pro- 
hibiting the  sale  of  such  liquors  without 
a  license.  O' Bryan  z/.  Fitzpatrick,  3  S. 
W.  Rep.  (Ark.)  527. 

A.  subscribed  for  stock  in  a  corpora- 
tion, on  which  he  paid  nothing  in  money, 
but,  being  assessed  on  the  subscription, 
gave  his  note  for  the  amount,  and  there- 
upon a  certificate  of  stock  was  issued  to 
him,  to  be  held  by  the  company  until  he 
paid  the  note.  Held^  the  note  was  not  void 
as  against  public  policy,  under  a  consti- 
tutional provision  that  no  corporation 
shall  issue  stock  except  for  money  paid, 
etc.;  for  if  it  be  conceded  that  the  certifi- 
cate was  improperly  issued  before  actual 


&  S.  588;  Re  Cork  &  Loughal  R.  Co.. 
4  Ch.  748,  758;  Ex  parte  Neilson,  3  D.  M. 
G.  556,  566;  Bank  v,  Stegall,  41  Miss. 
142,  183.  The  absence  of  a  penalty  will 
not  prevent  the  court  from  giving  effect 
to  a  substantive  prohibition.  Sussex 
Peerage  Co.,  11  CI.  &  F'.  148-9;  Melchoir 
V,  McCarty,  31  Wis.  252.  What  the  law 
forbids  to  be  done  directly  cannot  be 
made  lawful  by  being  done  .indirectly. 
Booth  V,  Bank  of  England,  7  CI.  &  F. 
509,  540;  Bank  of  England  v,  Anderson, 
2  Keen,  328;  3  Bing.  N.  C.  589;  Bank  of 
U.  S.  V.  Owens,  2  Pet.  (U.  S.)  527;  Clarke 
V,  Lincoln  Lumber  Co.,  59  Wis.  655; 
Workingmen's  Bkg.  Assn.  v,  Rautenberg, 
103  111.  460.  When  conditions  are  pre- 
scribed by  statute  for  the  conduct  of  any 
particular  business  or  profession,  and 
such  conditions  are  not  observed,  agree- 
ments made  in  the  course  of  such  business 
or  profession  are  void  if  it  appears  by 
the  context  that  the  object  of  the  legisla- 
ture in  imposing  the  condition  was  the 


payment  of  any  money,  still  that  fact  does     maintenance  of  public  order  or  safety,  or 


not  render  the  note  void.     Pac.  Trust  Co. 
V.  Dorsey,  13  Pac.  Rep.  (Cal.)  148. 

See    also,   in    general,    McGregor  v, 
Donelly,  67  Cal.  149;   TurnbuU  v,  Farns- 


the  protection  of  the  persoas  dealing  with 
those  on  whom  the  condition  is  imposed. 
Miller  v.  Post,i  Allen  (Mass.),  434;  Smith 
V,  Arnold,  106    Mass.  269;    Prescott  v. 
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Wafwing  Costraflti.                     CONTRACT,  Wagering  ContrMti. 

60.  Wagering  Contraeti. — In  this  country  generally  all  wagering 
contracts  are  held  to  be  illegal  and  void,  as  against  public  policy.^ 

Batteraby,  119  Mass.  385 ;  Woods  v.  Arm-  A  contract  to  ship  goods  from  one  port 
strong,  54  Ala.  150:  Buxton  v.  Hamblen,  of  the  United  States  to  another  in  a  for- 
32  Me.  448;  Dolson  v,  Hope,  7  Kan.  eign  bottom  being  illegal,  does  not,  as 
i6x;  Lewis  v.  Welch,  14  N.  H.  294;  Solo-  between  the  parties,  become  legal  because 
roon  V.  Dreschler,  4  Minn.  278;  Griffith  the  United  States  has  remitted  the  for- 
ty. Wells,  3  Denio  (N.  Y.),  226;  Johnson  feiture.  Petrel  Guano  Co.  v.  Jamette, 
V.  Hulings,  103  Pa.  St.  498:  McConncU  25  Fed.  Rep.  675. 

V,  Kitchen8,2oS.  C.  430;  Ritchie  v.  Smith,  1.  Irwin  v.  Williar,  no  U.  S.  499.  510; 
6  C.  B.  469;  Hamilton  v.  Grainger,  5  H.  Rice  v.  Gist,  i  Strobh.  L.  (S.  Car.)  82; 
&  N.  40;  Taylor  v,  Crowlai^^l  Gas  Ca,  Winchester  v.  Nutter,  52  N.  H.  507; 
10  Ex.  293.  Compare  Leman  v.  Houseley,  Edgeil  v,  McLaughlin,  6  Whart.  (Pa.) 
L. R.  10 Q.  B.66;  Fergusons.  Norman,  5  176;  Collamer  v.  Day,  9  Vt.  144;  Love 
Bing.  N.  C.  76;  Stevens  v,  Gourley,  7  C.  v.  Harvey,  114  Mass.  80.  See  article  on 
B.  N.  S.  99;  Benton  v.  Piggott,  L.  R.  Wagers  and  Gaming. 
10  Q.  B.  86.  Are  valid  if  no  specific  pen-  If  money  is  lent  with  the  mere  knowl- 
alty  is  attached  to  the  specific  transaction,  edge  or  belief  on  the  part  of  the  lender 
and  if  it  appears  that  the  condition  was  that  it  is  to  be  used  for  gambling  pur- 
imposed  for  merely  administrative  pur-  poses,  and  without  any  participation  on 
poses,  e.g.,  the  convenient  collection  of  his  part  in  the  illegal  act,  an  action  can 
the  revenue.  Larned  v,  Andrews.  106  be  maintained  for  its  recovery;  and  even 
Mass.  435;  Corning  v,  Abbott,  54  N.  H.  if  the  lender  participates  in  the  purposes 
469;  Aiken  v.  Blaisdell,  41  Vt.  655;  of  the  borrower,  he  may  recover  the 
Pangborn  v,  Westlake,  36  Iowa,  546;  money  of  the  borrower,  if  demanded  be- 
Ruckman  v.  Bergholz,  37  N.  J.  L.  437;  fore  it  has  been  actually  used.  Tyler  v. 
Strong  t'.  Darling.  9  Ohio,  901;  Favor  v,  Carlisle,  9  Atl.  Rep.  (Me.)  356;  s.  c,  11 
Philbrick,  7  N.  H.  326,  340;  Lindsey  v.  East.  Rep.  242;  35  Alb.  L.  Jour.  504. 
Rutherford,  17  B.  Mon.  (Ky.)  245;  Man-  An  agreement  in  form  of  an  executory 
delbaum  tr.  Gregovitch,  17  Nev.  87;  Nie-  contract  for  the  purchase  and  sale  of 
meyer  v.  Wright,  75  Va.  239.  Centra^  property,  but  upon  an  understanding  be- 
Holt  V,  Green,  73  Pa.  St.  198.  Compart  tween  the  parties  when  the  contract  is 
Rahterv.  Bank.  92  Pa.  St.  393.  "  We  have  made  that  the  property  is  not  to  be  de- 
concluded,  before  the  rule  can  be  applied  in  livered<  but  that  one  will  pay  and  the 
any  case  of  a  statute  prohibiting  or  en-  other  receive  the  difference  between  the 
joining  things  to  be  done,  with  a  prohibi-  contract  price  and  the  market  price  at 
tion  and  a  penalty  or  a  penalty  only  for  the  date  of  performance,  is  a  mere  wager, 
doing  a  thing  which  it  forbids,  that  the  and  vofd.  Irwin  v,  Witliar,  xio  U.  S. 
statute  must  be  examined  as  a  whole  to  499;  Sawyer  v,  Taggart,  14  Bush  (Ky.), 
find  out  whether  or  not  the  makers  of  it  727;  Gregory  v,  Wendell,  39  Mich.  337; 
meant  that  a  contract  in  contravention  of  North  v.  Phillips,  89  Pa.  St.  250;  Kirk- 
it  should  be  void,  or  that  it  was  not  to  be  patrick  v.  Bonsall,  72  Pa.  St.  155;  Rruce*s 
so.  Harris  v.  Runnels,  12  How.  (U.  S.)  ^  App.,  55  Pa.  St.  294;  Thompson's  Estate, 
79,  84;  Pratt  V.  Short.  79  N.  Y.  437;  15  Phila.  (Pa.)  532 f  Pickering  v.  Case,  79 
Bailey  v,  Harris.  12  Q.  B.  905;  Smith  v.  111.  328;  Lyon  v.  Culbertson,  83  111.  33, 
Mawhood.  14  M.  &  W.  452;  Smith  v,  38;  Cobb  v.  Prell(C.  C.  U.  S.  D.  Kan.) 
Lindo,  4  C.  B.  N.  S.  395.  Where  a  stat-  15  Fed.  Rep.  774;  Ex  parte  Young,  6 
ute  forbids  an  agreement,  but  says  that  if  Biss.  (U.  S.  C.  C.)  53;  In  re  Green,  7 
made  it  shall  not  be  void,  then  if  made  it  Biss.  (U.  S.  C.  C.)  338;  Rudolph  v. 
is  a  contract  which  the  court  must  enforce.  Winters,  7  Neb.  125;  Bigelow  v.  Bene- 
McMahon  v.  Borden,  39  Conn.  3x6;  diet,  70  N.  Y.  202;  Rumsey  r.  Berry,  65 
Viningc'.  Bricker,  14  Ohio  St.  331;  Pang-  Me.  570;  Barnard  v.  Backhaus,  52  Wis. 
born  V,  Westlake.  36  Iowa,  546;  Lewis  593;  Lowry  v.  Dillman.  59  Wis.  197; 
V.  Bright,  4  E.  &  B.  917.  Where  no  Flagg  r.  Baldwin.  38  N.  J.  Eq.  219; 
penalty  is  imposed  and  the  intention  of  Hawley  z/.  Bibb,  69  Ala.  52:  Lowe  v. 
the  legislature  appears  to  be  simply  that  Young,  59  Iowa,  364;  Lyons  Bank  v. 
the  agreement  is  not  to  be  enforced  there,  O.  Packing  Co.,  66  Iowa,  41;  Melchert 
neither  the  agreement  itself  nor  the  per-  v.  Telegraph  Co.,  3  McCrary  (U.  S.), 
formance  of  it  is  to  be  treated  as  unlaw-  521;  Cunningham  v.  Bank,  71  Ga.  400; 
ful  for  any  other  purpose.  Chapman  v,  Seeligson  v.  Lewis.  65  Tex.  215;  s.  c. 
County  of  Douglass.  107  U.  S.  348,  356;  57  Am.  Rep.  593;  Mut.  Life  Ins.  Co.  of 
Johnson  v.  Meeker,  i  Wis.  436.  N.  Y^  v,  Watson,  9  Railway  &  Corp.  L. 
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Future  illicit  cohabitation  is  an  unlawful  consideration,  and  an 
agreement  founded  on  it  is  void.^     No  enforceable  right  can  be 


t(U.  S.  C.  Ct.  of  Ga.)  6;  Beadles  v, 
cElrath,  3  S.  W.  Rep.  (Ky.)  152;  Hei- 
man  v,  Hardie  &  Co.,  12  C.  of  Sess.  Cas. 
(Sc.)  406;  Crawford  v.  Spencer,  4  S.  W. 
Rep.  (Mo.)  713;  Crawford  v.  Harlow,  10 
Weit  Rep.  (Mo.)  78;  Cockrell  v,  Thomp- 
son, 85  Mo.  510. 

A  bond  given  for  differences  in  stock- 


intention  of  delivering  or  accepting,  and 
the  burden  of  proof  is  on  the  party  alleging 
the  illegality.  Conner  v.  Robertson,  37 
La.  Ann.  814;  s.  c,  55  Am.  Rep.  521.  In 
an  action  on  a  promissory  note,  de- 
fendant pleaded  that  the  note  was  given 
for  a  stock-gambling  debt,  and  was  void. 
It  appeared  that  he  ordered  the  purchase 


gambling    transactions   is  not   "utterly    and   sale  of  stocks  through  a  Chicago 


void  and  of  no  eflfect "  even  in  the  hands 
of  an  innocent  holder  for  value,  but  the 
consideration  is  void.    Griffiths  v.  Sears, 
112  Pa.  Sl  523. 
Under  a  statute  giving  a  right  to  re- 


broker;  that  he  did  not  intend  an  actual 
purchase  or  sale,  but  only  to  speculate  on 
a  future  rise  or  fall.  It  did  not  appear, 
however,  that  a  purchase  and  sale  were 
not  in  effect  made  by  the  broker.    The 


cover  money  paid  upon  gambling  and  court,  upon  this  evidence,  peremptorily 

wagering  contracts,  a  recovery  may  be  instructed  the  jury  to  find  for  plaintiff, 

had  for  money  paid  in  the  settlement  of  as  it  appeared  that  there  was  a  gambling 

dealings  in  ''grain   futures.'"    Dunn  v,  intent  on  one  side  only,  and  it  is  well 

Bell,  24  Repr.  (Tenn.)  20;  s.  c,  4  S.  W.  settled  that  where  such  intent  exists  only 

Rep.  41;  McGrew  v.  City  Prod.  Ex.,  4  on  one  side,  and  the  other  party  intends 

S.  W.  Rep.  (Tenn.)  38.  an    actual    purchase    or  sale,   then  the 

If  either  party  intends  bona  fide  to  per-  transaction  is  valid;  and  from  the  intent 

form  the  agreement  the  intention  of  the  and  belief  of  one  party,  it  is  not  fair  to 

other  to  settle  by  a  payment  of  differences  presume  a  like  intent  or  belief  as  to  the 

will  not  make  it  void  as  a  wager.  Sawyer  other.     Bangs  v.  Homick,  30  Fed.  Rep. 


V.  Taggart,  14  Bush  (Ky.),  727;  Pixley 
V,  Boynton,  70  111.  351;  Gregory  v, 
Wendell,  40  Mich.  432;  Lehmann  v, 
Strassburger.  2  Wood  (U.  S.),  554;  Clarke 
V,  Foss,  7  Biss.  (U.  S.)  540;  Williams  v, 
Carr,  80  N.  Car.  294;  Murray  v.  Ochil- 
tree, 59  Iowa,  435;  Williams  v.  Tiede- 
man,  6  Mo.  App.  269;  Wall  r.  Schneider, 
59  Wis.  352;  Bartlctt  v.  Smith,  4  Mc- 
Crary  (U.  S.),  388.   A  stockbroker  agreed 


to  buy  and  sell  stocks  for  A.  as  ordered     Head  (Tenn),  209. 


97. 
1.  Walker  r.   Gregory.   36  Ala.   180; 

Wallace  v,  Rappleye,  X03  111.  229.  249; 
Wilson  V,  Ensworth,  85  Ind.  399.  A 
proftiise  of  marriage  made  in  considera- 
tion of  the  promisee's  surrendering  her 
person  to  the  promisor  is  void.  Baldy 
V.  Stratton,  11  Pa.  St.  316;  Hanks  v, 
Naglee,  54  Cal.  57;  Boigneres  t^.  Boulon, 
54  Cal.    146;    Goodall    v,   Thurman,   i 


without  a  margin,  and  that  A.  should  be 
liable  for  differences  only.  Held^  not  a 
wagering  contract,  and  that  A.  was  liable 
on  a  note  for  the  differences.  Earl  v, 
Howell,  14  Abb.  N.  Cas.  (N.  Y.)  474. 

Under  the  Illinois  statutes,  a  simple 
option,  reserved  by  the  seller  to  himself, 
as  to  time  of  delivery  of  property  with 
certain  limits,  and  the  settlement  of  dif- 
ferences upon  such  a  contract,  does  not 


An  agreement  in  consideration  of  past 
cohabitation  is  binding  if  under  seal.  Gray 
V,  Mathias.  5  Ves.  286;  Brown  v.  Kinsey, 
8t  N.  Car.  245.  If  not  under  seal  it  is 
without  consideration.  Beaumont  v. 
Reeve,  8  Q.  B.  483;  Singleton  v.  Bremar, 
Harper  (S.  Car.),  201;  Drennan  v. 
Douglas,  102  111.  341.  Contra^  Shenk  v. 
Mingle,  13  S.  &  R.  (Pa.),  29;  Benyon  9. 
Nettleford,  3  Mac.  &  G.  94,  100;  Kaye  v. 


render  the  contract  void  as  a  gambling     Moore,    x    Sim.   &  St.    64;     Walker   v. 


transaction.     Ward  v,  Vosburgh,  31  Fed. 

JLep.  12.  An  agreement  to  share  in  the 
r9fits  and  losses  resulting  from  the  sale 
of  stock  owned  by  one  of  the  parties  and 
bought  by  him  through  a  broker  on  a 
margin,  luld^  not  a  wager  contract  nor  an 


Perkins,  3  Burr.  1568;  Smyth  v.  Griffin, 
13  Sim.  245;  Simpson  v.  Lord  Howden, 
3  My.  &  Cr.  97,  102;  Ayerst  v.  Jenkins, 
16  Eq.  275,  282;  Batty  v,  Chester,  s 
Beav.  103,  109, 
Where  a  security  is  given  on  account 


illegal    stock-jobbing  contract.     BuUard  of  past  cohabitation,  and  the  illicit  coa- 

r.  Smith,  139  Mass.  492.  nection   is  afterwards  resumed   and    is 

A   contract  for  the  sale  of  property  never  broken  off,  the  court  will  not  pre- 

which  the  vendor  does  not  possess,  to  be  sume  from  that  fact  alone  that  the  real 

delivered  in  future,  is  not  illegal  unless  consideration  was  future  as  well  as  past, 

both  parties  understood  it  to  be  a  mere  nor  therefore  treat  the  deed  as  tn^id. 

ffpeculation  in  the  future  price  with  no  Gray  v,  Mathias,  5  Ves.  286;   Hall  v. 
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acquired  by  a  blasphemous,  seditious,  or  indecent  publication, 
whether  in  words  or  writing,  or  by  any  contract  in  relation  thereto.* 
The  sale  of  slaves  can  be  made  valid  only  by  positive  law,  and  no 
right  of  action  arising  from  it  can  subsist  after  the  determination 
•of  that  law.* 

61.  Contraets  agaiiift  Public  Policy.— Certain  contracts  are  held  to 

be  void,  as  against  public  policy.'  Trading  with  an  enemy  without 

Palmer,  3  Ha.  532;  Vallance  v,  Blagden,  Wood,  108  U.  S.  218;  Buckland  v.  Rice, 

26  Cb.  D.  353;  Brown  ^.  Kinsey,  81  N.  40  Ohio  St.  526;   Connell   v.  Reed,  128 

C.  245.  Oiw^a/vTrovinger  z/.  McBurney,  Mass.  477;    Stegert  v.  Abbott,  61    Md. 

5  Cow.  (N.  V.)  253.     It  was  thought  that  276;  Laird  v.  Wilder.  9  Bush  (Ky.).  131; 

in  some  cases  the  leg^  personal  repre-  Palmer  v,  Harris,  60  Pa.  St.  156;   Sea- 

sentative  of  a  party  to  an  immoral  agree-  bury  v,  Grosvenor,  14  Blatchf.  (U.  S.  C. 

ment  might  have  it  set  aside  though  no  C.)  362. 

relief  would  have  been  given  to  the  party  Under  an  agreement  between  A  ahd 

himself  in  his  lifetime;  but  this  has  been  B,  a  publisher,  for  a  oroyalty  on  sales  of  a 

pronounced  **  erroneous  and  contrary  to  book  to  which  A  was  to  contribute  facta, 

law.*'     Ayerst  z/.  Jenkins,  x6   Eq.  275,  the  publioation  of  a  book  which  wa^  a 

281,  284;  Marksbury  v.  Taylor,  10  Bush  fraud  on  the  public  will  not  prevent  a 
(Ky.),  519;  Denton  v,  English,  2  Noit  &  .  recovery  for  the  royalty  reserved  by  the 

McC.  (S.  Car.)  581;  Fletcher  v,  Watson,  contract.     James  v.  Chambers,  18  Mo. 

7  Gratt.  (Va.)  i,  16;  White  v.  Hunter,  23  App.  331. 

N.  H.  128;  Bivans  2/.  Jarnigan,  S9Tenn.  8.  i   Story  on  Conts.  (5th   Ed.)  647; 

282;  Gisuf  V,  Neval,  81  Pa.  St.  354;  Hill  Wainwright  v.  Bridges,  19  La.  Ann.  234; 

V.  Freeman,  73  Ala.  200.     The  doctrine  Rodriguez    v,    Bienvenu,   22    La.  Ann. 

of  immoral  consideration  applies  to  ex-  300;  Osborn  v.  Nicholson,  i  Dill.  (U.  S. 

ecutory  agreements  only.     A  completed  C.  C.)  219;  Buckner  v.  Street,  i  Dill.  (U. 

gift  cannot  be  set  aside  although  made  S.  C.  C.)  248;   Shorter  v,  Cobb,  39  Ga. 

on  an  immoral  consideration.    (See  cases  285. 

last  cited.)  Where  parties  who  have  been  Where  the  highest  court  of  a  State  so 
living  together  in  illicit  cohabitation  decides,  on  general  principles  of  public 
separate,  and  the  man  covenants  to  pay  policy  or  morality  the  supreme  court  of 
an  annuity  to  the  woman,  with  a  proviso  the  United  States  has  no  power  of  review, 
that  the  annuity  shall  cease  or  the  deed  Palmer  v,  Marston,  14  Wall.  (U.  S.)  xo. 
shall  be  void  if  the  parties  live  together  But  it  has  the  power  where  the  decision 
again,  the  covenant  is  valid  but  the  pro-  of  the  State  codrt  is  based  lipon  a  con- 
viso  is  void.  Ex  parte  Naden,  9  Ch.  670.  stitution  or  legislative  enactment  passed 
When  the  parties  are  really  married  such  after  the  contract  was  made.  Delmas  v. 
a  proviso  is  usual  but  superflous,  for  the  Ins.  Co.,  14  Wall.  (U.  S.)  661.  The 
deed  is  in  any  case  avoided  by  the  parties  supreme  court  of  Louisiana  held  that 
afterwards  living  together.  Westmeath  contracts  for  the  sale  of  persons,  though 
V,  Westmeath,  i  Dow.  &  CI.  519;  Shethar  made  in  the  State  while  slavery  was  law- 
V.  Gregory,  2  Wend.  (N.  Y.)  422;  Wells  ful,  must  be  treated  as  void;  but  the 
V,  Stout,  9  Cal.  479,  498;  Chapman  v.  supreme  court  of  the  United  States  re- 
Gray,  8  Ga.  341,  349;  CaVson  v.  Murray,  fused  to  adopt  this  view.  Boyce  v.Tabb, 
3  Paige  (N.  Y.).  483.  But  not  if  the  18  Wall.  (U.  S.;  546;  White  v.  Hart,  13 
agreement  for  separation  itself  provides  Wall.  (U.  S.)  646;  Osborn  v,  Nicholson, 
to  the  contrary.  Walker  v.  Walker,  9  13  Wall.  (U.  S.)  654;  Round  tree  t/.  Baker, 
Wall.  (U.  S.)  743;  Walker  v.  Beal,  3  52  111.  241;  Calhoun  z/.  Calhoun,  2  S. 
Cliflf.  (U.  S.  C.  C.)  155;  Hitner's  App.,  Car.  283:  Taylor  v.  Mayhew,  11  Heisk. 
54  Pa.  St.  no.  As  to  agreement  for  (Tenn.)  596;  Bradford  v.  Jenkins,  41 
separation,  see  articles  on  Husband  and  Miss.  328. 
Wife;  Marriage.  8.  On  meaning  of  public  policy  see 

1.  The  question  in  these  cases  is  not  Egerton  v,  Earl^  Brownlow,  4  H.  L.  C. 

simply  whether  the   publication   be  im-  1-250.     "It  must  not  be  forgotten  that 

moral,  but  whether  the  criminal  law  would  you  are  not  to  extend  arbitrarily  those 

punish    it    as    immoral.      Stockdale    t/.  rules  which   say  that  a  given  contract  is 

Onwhyn,  5  B.  &  C.  173.  void  as  being  against  public  policy,  be- 

A  trade  mark  intended  to  deceive  the  cause  if  there  is  one  thing  which  more 

public  will   not  be  protected  by  a  court  than  another  public  policy  requires,  it  is 

of  equity.     Manhattan  Medicine  Co.  v.  that  men  of  full  age  and  competent  under- 
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a  license  is  illegal.'     An  agreement  to  contravene  the  laws  of  a 

standing  shall  have  the  utmost   liberty  is   void.      Johnson    v.    Hunt,    8i    Ky. 

of  contracting,  and  that  their  contracts,  321. 

when  entered  into  freely  and  voluntarily.        A  contract  for  the  sale  of  domestic 

shall  be  held  sacred,  and  shall  be  enforced  sardines,  to  be  put  up  with  labels  rep*^ 

by  courts  of  justice.     Therefore  you  have  resenting  the  sardines  as  foreign   sar- 

this  paramount  public  policy  to  consider  dines,  is  against  public  policy.     Mateme 

— that  you  are  not  lightly  to  interfere  v,  Horwitz,  loi  N.  Y.  469. 

with  this  freedom  of  contract."    Sir  G.        Contract  founded  on  illegal  transaction, 

Jessel,  M.   R.,  in  Printing  &  Numerical  or  one  contrary  to  public  policy,  A^iS^  void 

Registering  Co.  v,  Sampson,  19  Eq.  462,  in  Hinnen  v.  Newman,  Z2    Pac  Rep. 

465.  (Kan.)  144. 

An  agreement  is  void  as  against  public        A,  in  consideration  of  a  fixed  sum  paid 

policy  which  provides  that  one  who  is  to  him  by  B,  agreed  to  deliver  to  B  cer- 

bound  to  give  his  best  judgment  upon  a  tain  deeds  for  real  estate,  and  also  to 

question  in  which  parties  adversely  in-  satisfy  certain  judgments,  one  in  favor 

terested  are  concerned,  and  who  does  of  C,  a  savings-bank,  and   another  in 

not  purport  to  be  the  agent  of  either,  favor  of  D.     UeU^  in  an  action  brought 

shall  be  paid  for  his  services  in  propor-  by  B  against  A  to  recover  for  usury  paid 

tion  to  the  amount  recovered  by  one  from  by  A  to  C  on  the  judgment  of  C,  that  the 

the  other.    Thomas  v.  Caulkett,  57  Mich,  court  would  not  look  for  usury  back  of 

392.  the  contract  between  A  and  B.     Held^ 

Contracts  made  during  the  lifetime  of  *  also,  that  as  no  fraud  had  been  practised 

a  testator,  and  fairly  obtained,  by  per*  upon  B,  he  could  not  retain  the  benefits 

sons  living  in  expectation  of  receiving  gained  by  the  contract  and  at  the  same 

benefits  under  his  will,  to  divide  among  time  recover  the  money  paid  or  any  part 

them  any  such  benefits  after  his  death,  if  of  it,  -as  to  do  this  he  must  restore  to  A 

amounting  to  agreements  to  use  undue  what  he  received  from  him.     Guilinger 

influence  upon  the  testator,  are  bad;  but  Vi  Zahniser,    11    East.   Rep.   (Pa.)  376. 

they  are  good  if  amounting  to  agree-  See,  as  to  usurious  contracts,  Ormund  v. 

ments  to  abstain  disinterestedly  from  in-  Hobart,  31  N.  W.  Rep.  (Minn.)  2x3.  See 

terfering  with  the  testator,  and  will  be  Usury. 

upheld  where  there  is  mutuality  of  con-        1.  Esposito  v.  Bowden,  7  E.  &  B.  763, 

sideration.     Higgins  v.  Hill,  56  L.  I.  N.  779. 
S.  426.  "  The  law  of  nations  as  judicially  de- 

The  liability  of  railroad  companies  for  clared  prohibits  all  intercourse  between 

injuries  caused  to  their  servants  by  the  citizens  of  the  two  belligerents  which  is 

carelessness  of  other  employees  who  are  inconsistent  with  the  state  of  war  between 

placed  in  authority  and  control  over  them  their  countries;  and  this  includes  any  act 

is  founded  upon  considerations  of  public  of  voluntary  submission  to  the  enemy  or 

policy,  and  it  is  not  cdmpetent  for  such  receiving  his  protection,  as  well  as  any 

companies    to  stipulate  with   their   em-  act  or  contract  which  tends  to  increase 

ployees  at  the  time,  and  as  part  of  their  his  resources,  and  every  kind  of  trading 

contract  of  employment,   that  such  lia-  or  commercial  dealing  or  intercourse, 

bility  shall  not  attach  to  them.      Railway  whether  by  transmission  of  money  or 

Co.  V,  Spangler,  44  Ohio  St.  471.  goods  or  orders  for  the  delivery  of  either 

An  agreement  to  build  houses  on  a  between  the  twp  countries,  whether  di- 

disused,    unconsecrated     burial-ground,  rectly  or  indirectly,  or  through  the  inter* 

necessitating     the     removal     6f     some  vention  of  third  persons  or  partnerships, 

thousands    of    corpses,   which    removal  or  by  insurances  upon  trade  with  or  by 

would,  of  necessity,  involve  an  outrage  on  the  enemy."     Kershaw  v,    Kelsey,  100 

public  decency,  and  amount  to  an   in-  Mass.  561,  572-3;  Montgomery  v.  U.  S., 

dictable  offence,  is  illegal.     Gibbons   v.  15  Wall.  (U.  S.)395;  Scholfietd  2/.  Eicbel- 

Chambers,  x  C  &  E.  577.  berger,  7  Pel.  (U.  S.)  586;  U.  S.  v.  Gross- 

A  contract  whereby  a  person   binds  mayer,  9  Wall.  (U.  S.)  72;  Cappell  v, 

himself    expressly  for    a  valuable  con-  Hall,  7  Wall.  (U.  S.)  542,  554;  The  Rapid, 

sideration  to  dispose  of  his  property  by  8  Cr.  (U.  S.)  155;  Perkins  v.  Rogers.  35 

will  in  a  particular  manner,  is  not  re-  Ind.  124;  Shaklett  v,  Polk,  51  Miss.  378, 

pugnant  to  public  policy,  and  will  be  en-  391 ;   Rhodes  v.   Summerhill.   4   Heisk. 

forced  after  promisor's  decease.    Bolman  (Tenn.)  204;  Hill  v.  fiaker,  32  Iowa.  302; 

V.  Overall,  2  South.  Rep.  (Ala.)  624.  Henner  v,   (xilman.   20  La.  Ann.   241: 

A  promise  by  A  to  pay  B  for  services  Phillies  v.    Hatch^  i   Dill.  (U.  S.)  571; 

to  be  rendered  in  procuring  a  wife  for  A  Habricht  v,  Alexander's  Ex'rs,  i  Woods 
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foreign  country  is  in  general  unlawful.^    An  agreement  whose 

object  is  to  induce  any  officer  of  the  state  to  act  •partially  or 

corruptly  is  void.*    The  sale  of  offices  is  void,  as  being  against 

(U.  S.),  413.  I   Kent,  66.     The  particu-  354-     Compare  U.  S.  v.  Barker,  I  Paine 

lar  contracts  relating  to    real  estate  in  C    C.   156;  Haggard  v    Conkwright,   7 

Kershaw  V.  Kelsey,  100  Mass.  561,  and  Bush  (Ky.),  16.     A  bill  drawn  by  an  alien 

BrowiT  V,  Gardner,  4  Lea  (Tenn.).  145,  enemy  upon  the  subject  or  citizen  of  the 

were  held  to  be  lawful.  adverse  country,  in  favor  of  a  neutral, 

Contracts  made   during  the  late  civil  will,  if  no  illegal  use  of  it  be  intended, 

war  in  one  of  the  Confederate  States  pay-  be  good  in  favor  of  the  neutral  against 

able  in  Confederate  money,  if  not  made  the  drawer,  and  against  the  drawee  if  h^ 

for  the  purpose  of  giving  it  currency  or  become  acceptor.     Story  on  Bills,  g  104, 

otherwise  aiding  the  rebellion,  are  not  During  a  war,  foreign  or  civil,  an  action 

because  thus  payable  invalid.  Tborington  cannot  be  prosecuted  by  an  enemy  resid 

V.  Smith,  8  Wall.  (U.  S.)  i;  The  Confed-  ing  in  the  enemy's  territory,  but  must  be 

erate  Note  Case,  19  Wall.  (U.  S.)  548,  sUyed  until  the  return  of  peace.     Ker 

556;  Railroad  Co.  v.  King,  91   U.  S.  3;  shaw  ».  Kelsey,  100  Mass.  561,  563;  Per- 

Rodes  V,   Patitto,    5    Bush  (Ky.),   271;  kins  v,    Rogers,   35   Ind.    124;    Bell  v 

Rivers  v.  Moss'  Assignee,  6  Bush  (Ky.),  Chapman,  10  Johns.  (N.  Y.)  183;  Whelan 

600;  Rodgers  v.  Bass,  46  Tex.  505;  Naff  v.  Cook,  29  Md.  i;  Norris  v,  Doniphan 

V.  Crawford,  i  Heisk.  (Tenn.)iii;  Sherfy  4  Met.  (Ky.)  385;  Sanderson  v,  Morgan, 

V.   Argenbrighi,    i    Heisk.  (Tenn.)  128;  39  N.  Y.  231;  Lamar  z^.  Micou,  112  U.  S. 

Forchheimer  v.  Holly,  14  Fla.  239:  Whit-  452,  464.     But  if  sued  he  may  defend  in 

field  V,    Riddle,  52  Ala.  467;  GrecQ  v.  the  form  in  which  he  is  assailed.     Mc- 

Sizer,  40  Miss.  530;  Young  v.  Mitchell,  Veigh  v,   U.  S.,  11  Wall.  (U.  S.)  259; 

33  Ark.  222.     Contra^  Denny  r.  Johnson,  Windsor  v.  McVeigh,  93  U.  S.  274,  277; 

26  La.  Ann.  55.     As  to  revisory  power  of  Buford  v.  Speed,    11    Bush  (Ky  ),   338; 

the  supreme  court  of  the  United  States  Seymour  v.  Bailey,  66  111  288,  Haymond 

over  the  decision  of  a  State  court  on  this  v,  Camden,  22  W.  Va.  180. 

question,  see  Delmas    v,   Ins.    Co.,  14  1.  It  is  said  that  revenue  laws  are  ex- 

Walt.  (U.  S.)  661;  Duggert/.  Bocock,  104  cepted,  and  that  '*  no  country  ever  takes 

U.  S.   596.     But  bonds   issued   for  the  notice  of  the  revenue  laws  of  another.  * 

purpose  of  supporting  the  war  levied  by  Lord  Mansfield  in  Holman  v,  Johnson, 

the  Confederate  States  do  not  constitute  i  Cowp.  341.     See  Kohn  v.  Renaisancej 

a  lawful  consideration  for  a  promissory  5  La.  Ann.  25;  Ivey  v,  Lalland,  42  Miss. 

note,  although  they  were  used  as  a  cir-  444.     This  proposition  is  disapproved  by 

culating   medium   in   the  common   and  most  modern  writers  as  being  contrary 

ordinary  business  transactions  of  the  peo-  to  reason  and  justice.     3   Kent  Comm. 

pie.     Hanauer  v.  Woodruff,  15  Wall.  (U.  263-266;  Wharton,  Conflict  of  Laws,  g§ 

S.)  439.    An  agreement  even  at  the  pres-  484-5;    Westlake    Private   International 

ent  time  to  buy  and  sell  such  bonds  is  Law   (1880),  231,    238.     Where  an  alien 

void.    Branch  v.  Haas,  16  Fed.  Rep.  53.  and  an  American  citizen  were  engaged 

Where  a  bill  was  drawn  on  England  by  in  a  joint  enterprise  by  which  merc^an- 

an  English  prisoner  in  a  hostile  country  dise  was  introduced  into  the  United  States 

it  was  held  to  be  a  lawful  contract,  and  in  violation  of  the  revenue  laws,  the  for- 

by  the  necessity  of  the  case  an  indorse-  mer  was  held  not  entitled  to  recover  his 

ment  to  an  alien  enemy  was  held  good,  share  of  the  proceeds   from  the  latter, 

so  that  he  might  sue  on  it  after  the  re-  Cambioso  v,  Maffitt,  2  Wash.  (C.  C.)  98. 

turn  of  peace.     Antoine  v.  Morshead,  6  2.  An  agreement  which  has  a  tendency 

Taunt.   237.     But  a  bill  drawn   by  an  that  way  is  void.     Lucas  t/.  Allen.  80  Ky. 

alien  enemy  on  a  domiciled  British  sub-  681;  Womackz/.  Loran  (Ct.  App.  Ky.),  8 

ject  residing  in  the  enemy's  country  was  C.  L.  J.  332;*0'Hara  v.   Carpenter,  23 

held  to  give  no  right  of  action  eveti  after  Mich.  410;  Caion  v.  Stewart,  76  N.  Car. 

the  end  of  the  war,  for  this  is  a  direct  357.     An  agreement  to  pay  fer  services 

trading  with  the  enemy  otr  the  part  of  the  in  soliciting  and  procuring  the  discharge 

acceptor.  Willison  v.  Patteson,  7  Taunt.'  of  one  drafted  into  the  army, — Bowman 

439;  Bilgery  r.   Branch,  19  Grait.  (Va.)  v.    Coffroth.    59   Pa.    St.    19.      Compare 

393,  418;  Moon  V.  Foster,  igGratt.  (Va.)  O'Hara  v.  Carpenter,  23  Mich.  410, — or 

433.  »•:  Woods  V.  Wilder.  43  N.  Y.  164;  a  pardon  for  a  convict,  is  unlawful  and 

Tarleton  v.  Bank,  41  Ala.  722;  Williams  void.  Hatzfield  v.  Gulden,  7  Watts  (Pa.), 

V.  Bank,  2  Woods  (U.  S.  C.  C).  501;  152;  Wildey  v.  Collier,  7  Md.  273;  Krib- 

Lacy  V.   Sugarman,    12   Heisk.  (Tenn.)  ben  v,  Haycraft,   26  Mo.  396;  State  v. 
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Johnson,   52   Ind.    197,   205;  Haines  z/.  6  Allen  (Mass.).  152;  Bryan  v.  Reynolds, 

Lewis,  54  Iowa.  301.     Contra^  Chad  wick  5  Wis.  200:  Usher  v,  McBratney.  3  Dill. 

V,  Knox,  31  N.  H.  226;  Formbyv.  Pryor,  (U.  S.)  385;  Gil  v.  Davis,  12  La.  Ann. 

15  Ga.  258^  Bird  v,  Breedlove,  24  Ga.  219:  Clippenger  v.  Hepbaugh,  5  W.  & 

623;    Thompson    v,   Wharton.   7    Bush  S.    (Pa.)    315;    Powers    v.   Skinner,  34 

(Ky.),  563;  this  last  case  being  put  on  Vt.  274;  Wood  z^.  McCann,  6  Dana  (Ky.), 

the  ground  that  the  conriction  was  by  a  366;  McBratney   v.   Chandler,  22   Kan. 

court  unauthorized  by  law.     A  contract  692.     An  agreement  among  parties  peti- 

by  a  city  to  pay  an  attorney  one  third  the  tioning  for  the  improvement  of  ^  street 

revenue  of  a  ferry  for  fifteen  years  (the  by  which  a  few  individuals  desirous  of 

annual  rental  of  the  ferry  being  about  causing  the  improvement  to  be  made 

$10,000),  in  consideration  of  his  protect*  procure  the  signatures  of  others  to  the 

ing  the  city's   title  to  some  river  lots,  petition  by  promising  to  pay  a  consider- 

worth  at  the  date  of  the  contract  about  ation  therefor,  is  contrary  to  public  policy. 

$150,  is  void  for  unreasonableness  in  the  Maguire  v.  Smock,  42  Ind.  i;  Howard 

amount  of  compensation,   and  as    evi-  v.  F.  I.  Church  of  Balto.,  18  Md.  451. 

dencing  an  utter  disregard  on  the  part  of  Compare    Makemson    v,    Kauffman,    35 

the  municipal  board  of  their  duty  to  the  Ohio   St.    444,   455.     An  agreement  to 

public.     Waterbury  v.  City  of  Laredo,  5  prosecute  a  claim   before  Congress  by 

S.  W.  Rep.  (Tex.)  81.  means  of  personal  influence  and  solicita^ 

An  agreement   for  compensation   for  tions  of  the  kind  known  as  "  lobby  ser- 

procunng  by  personal  influence  a  con-  vice"  has  been  held  void.  Trist  v.  Child, 

tract  from  the  government,  our  own  or  21  Wall.  (U.  S.)  441. 

that  of  another  country,  is  against  public  "A   promise  to  pay  money  to    one 

policy,  and  void.    Tool  Co.  v,  Norris,  2  through  whose  land  a  road  has  been  laid 

Wall.  (U.  S.)  45;  Oscanyon  t/.  ArmsCo.,  out  for  withdrawing  his  opposition  to 

103  U.  S.  261;  Ashburner  v.  Parrish,  81  opening  it  is  a  valid  consideration,  on 

Pa.  St.   52;  Dist.  Winpenny  v.  French,  which  an    action    may    be    sustained." 

18    Ohio    St.    469.     Contra^    Lyon    v.  Weeks  v.   Lippencott,   42   Pa.   St.  474. 

Mitchell,  36  N.  Y.  935;  Cummins  v.  Bar-  Contra^  Smith  v.  Applegate,  3  Zabr.  (N. 

kalow,  I  Abb.  App.  Dec.  479;  Elkhart  J-)  352.     And  see  Pingry  v..  Washburn. 

Co.   Lodge  V.  Crary,  98  Ind.  238;  s.  c./  i  Aiken  (Vt.),  264.     A  contract  by  which 

49  Am.  Rep.  746.  the  directors  of  a  railroad  company  agree 

The  plaintiff,  who,  by  reason  of  having  not  to  establish  a  station  or  freight  depot 
purchased,  enclosed,and  cultivated  a  tract  within  a  certain  distance  of  a  point  on 
of  land  within  the  limits  of  the  Hot  its  line  is  against  public  policy  and  un- 
Springs  reservation,  had  an  equitable  lawful.  Williamson  v.  Railroad  Co.,  53 
claim  to  a  patent  likely  to  be  recognized  Iowa,  126;  Railroad  Co.  v,  Ryan,  it 
by  the  United  States,  executed  a  deed  9f  Kan.  602;  Railroad  Co.  v,  Mathers,  71 
conveyance  of  a  subtract  to  the  defend-  III.  592;  s.  c,  104  111.  257;  Marsh  v, 
ant,  who^had  occupied  and  built  on  it  Railway  Co.,  64  111.  414:  Railroad  Co. 
with  the  plaintiff's  permission;  the  de-  v,  Taylor,  6  Col.  i.  And  so  also  is  an 
fendant  at  the  same  time  executing  an  agreement  in  consideration  of  money  or 
agreement  to  reconvey  an  undivided  half  property  paid  or  given  to  a  shareholder 
of  the  subtract  to  the  plaintiff  within  or  director  to  procure  the  establishment 
thirty  days  after  the  title  should  be  .ac-  of  a  station  at  a  particular  place.  Fuller 
quired  by  the  United  States.  The  deed  v.  Dame,  18  Pick.  (Mass.)  472;  Bestor 
and  agreement  were  executed  in  settle-  v.  Wathen,  60  III.  138.  Compare  Rail- 
ment  of  certain  controversies  between  road  Co.  v,  Seeley,  45  Mo.  212.  A  con- 
the  parties,  and  it  was  agreed  that  the  tract  by  a  railroad  company  to  locate 
plaintiff  should  furnish  the  evidence  and  maintain  a  depot  at  a  certain  point 
necessary  to  enable  the  defendant!  to  is  not  against  public  policy,  if  the  corn- 
obtain  the  title  from  the  United  States,  pany  does  not  restrict  itself  from  locating 
This  the  plaintiff  did.  Held^  in  a  suit  to  a  depot  elsewhere.  Louisville,  etc.,  R. 
compel  specific  performance  of  agree*  Co.  v.  Sumifer,  106  Ind.  55;  s.  c,  55  Am. 
ment  to  reconvey,  that  there  was  neither  Rep.  719.  And  a  promise  by  the  rail- 
want  nor  illegality  of  consideration,  and  way  company  for  a  benefit  conferred 
that  plaintiff  was  entitled  to  a  decree,  .upon  it  to  build  its  line  to  or  through  a 
Gaines  v.  MoVen,  30  Fed.  Rep.  27.  particular  point  is  not  per  se  unlawful. 

An  agreement  which  contemplates  the  Band  v.  Hendrie,  49  Iowa,  402;  Berry- 
use  of  underhand  means  to  influence  man  v.  Trustees,  14  Bush  (Ky.),  755; 
legislation  is  void.  Marshall  v,  B.  &  O.  Railroad  Co.  v,  Ralston  (S.  C.  Com. 
R.  Co.,  16  How.  (U.  S.)  314:  Mills  v,  Ohio),  13  Weekly  Law  Bull.  496.  Com- 
Mills,  40  N.  Y.  543;  Frost  v.  Belmont,  pare  Holladay  v.  Patterson,  5  Oreg.  177. 
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public  policy.^    Agreements  for  the  purpose  of  "  stifling  criminal 
prosecution  '  are  void,  as  tending  to  obstruct  the  course  of  public 

justice.^    Agreements  Relating  to    proceedings  in  civil    courts 

1.  Hanlngton  v.  Du  Chastel,  2  Swanst.  not  be  enforced.     Howard  v.  Jacoby,  3 

159,  ».;  Hopkins  V.  Prescott,  4C.  B.  578;  Pac.  Co.  Ct.  Rep.  436.     A  promise  by  a 

Ferris  v.  Adams,  23  Vt.  136;  Eddy  v,  shareholder  or  director  of  a  corporation 

Capron,  4  R.  I.  394;  Meredith  v.  Ladd,  for  a  pecuniary  consideration  to  procure 

2  N.  H.  517;  Carleton  v.  Whitcher,  5  N.  one  to  be  appointed  an  officer  of  the  cor> 

H.  196;  Oaten  v,  Rodes.  3  A.  K.  Marsh,  poration, — Guernsey  v.  Cook,  120  Mass. 

(Ky.)432;  Lewis  t/.  Knox,  2  Bibb  (Ky.),  501;  Noll  v.  Drake,  28  Kan.  265, — or  to 

453;  Ftlson's  Trustees  v,  Himes,  5  Pa.  vote  for  a  particular  person  as  manager, 

St.  452;  Bowers  v.  Bowers.   26  Pa.  St.  — Woodruff  v.   Wentwonh,    133    Mass. 

74;  Stroud  V.  Smith,  4  Houst.  (Del.)  448;  309, — or  a  promise  to  pay  a  director  to 

Robertson   v.    Robinson,   65   Ala.    610;  resign, — Forbes  z/,    McDonald,    54  Cal. 

Groton   v.    Waldborough,    11   Me.    306.  98, — is  void.     But  see  Barnes  v.  Brown, 

An  agreement  by  which  a  candidate  for  80  N.  Y.   527.     A  secret  agreement  to 

office  receives  from   another  money  to  hand  over  to  another  person  the  profits 

aid  in  securing  his  election,  and  in  con-  of  a  contract  made  for  the  public  service, 

sideration  thereof  promises  to  share  with  such  as  a  post-office  contract  for  the  con- 

him  a  portion  of  the  emoluments  of  the  veyance  of  mails,  is  void.     Osborne  v, 

office,  is  against  public  policy,  and  void.  Williams,    18  Ves.    379;    Ashburner    v. 

Martin  v.  Wade,  37  Cal.  168;  Gaston  v,  Parrish,  81  Pa.  St.  52.     G^m/ar^  Gordon 

Drake,  i4Nev.  175:  Meguicr  v,  Corwihe,  v.  Dalby,  30  Iowa,  223.    The  assignment 

xoi  U.  S.  loS.    So  also  is  an  agreement  by  a  public  officer  of  a  portion  of  his 

between  two   candidates  for  the  same  salary  not  yet  due  is  void.    Bliss  v.  Law* 

office  that  one  shall  withdraw,  and  the  rence,  58  N.  Y.  442;  Beal  v.  McVicker, 

other,  if  successful  in  the  attempt  to  ob-  8  Mo.  App.  202;  Bangs  v.  Dunn,  18  Rep. 

tain  the  office,  shall  divide  the  fees  with  572:  Billings  v.  O'Brien,  14  Abb.  Pr.  N. 

him.   Gray  v.  Hook,  4  N.  Y.  449:  Hunt-  S.  (N.  Y.)  238.  And  see  Fields.  Chiptey 

er  V.  Nolf,  71  Pa.    St.  282.     Where  a  79  Ky.  260.     Contra,  State  v.  Hastings, 

candidate  for  public  office  pledged  him-  15  Wis.  83. 

self  if  elected  to  perform  the  duties  of  2.  Gorham  v.  Keyes,  137  Mass.  583; 
the  office  for  a  sum  less  than  half  the  Kimbrough  v.  Lane,  zi  Bush  (Ky.),  556; 
fees  allowed  by  law,  whereby  voters  were  Lindsay  v.  Smith,  78  N.  Car.  328;  Baker 
induced  to  vote  for  him  and  he  received  v.  Farris,  61  Mo.  389;  Shaw  v.  Reed,  30 
a  majority  of  the  votes  cs^t,  his  election  Me.  105;  Shaw  v.  Spooner.  9  N.  H.  197; 
was  declared  invalid,  as  against  public  Badger  v.  Williams,  i  D.  Chip.  (Vt.)  137; 
policy.  State  v.  Collier,  72  Mo.  13;  State  Chandler  v.  Johnson,  39  Ga.  85;  Good- 
V.  Plirdy^  36  Wis.  213;  Corrothers  v.  win  v.  Crowell,  56  Ga.  566;  Snider  v. 
Russell,  53  Iowa,  346;  State  t^.  Elting,  Willey,  33  Mich.  483;  Sumner  z'.  Sumner, 
29  Kan.  397,  399.  A  note  executed  in  54  Mo.  340;  Wright  v.  Rindskopf,  43 
consideration  of  the  payee's  agreement  Wis.  344;  Roll  v.  Raguet,  4  Ohio,  400; 
to  resign  a  public  office  in  favor  of  the  Raguet  v.  Roll,  7  Ohio  (pt.  x),  76;  Van- 
maker,  and  use  his  influence  to  secure  over  v,  Thompson,  4  Jones  L.  (N.  Car.) 
the  latter's  appointment  as  his  successor,  485;  Halihaus  v.  Kuntz.  17  III.  App.  434; 
is  void.  Meacham  v.  Dow.  32  Vt.  721.  Henderson  v.  Palmer.  71  111.  579;  Rick- 
A  promise  of  reward  for  using  influence  etts  v,  Harvey,  106  Ind.  564;  Taylor  v, 
to  procure  the  promisor's  election  or  Jaques,  106  Mass.  291;  Peed  v.  McKee, 
appointment  to  public  office  is  void.  42  Iowa,  689;  McMahon  v.  Smith,  47 
Nichols  V.  Mudgett,  32  Vt.  546;  Fawill  Conn.  221;  Ex  parte  Wolverhampton 
V.  Morin's  Syndics,  4  Mart.  (La.)  39.  A  Banking  Co.,  14  Q.  B.  D.  32. 
promise  to  pay  for  services  rendered  by  A  contract  to  waive  all  damages  for 
another  as  a  canvasser  at  a  primary  elec-  injuries  resulting  from  crimiilal  negli- 
tion  to  secure  the  promisor's  nomination  gence  is  void  as  against  public  policy, 
for  an  office  is  unlawful  and  void.  Keat-  Cook  v.  West.  &  Atl.  R.  Co.,  72  Ga.  48. 
ingv.  Hyde,  23  Mo.  App.  555.  A  claim  Where  a  prosecutrix  agreed,  in  com- 
for  **  money  borrowed  at  the  instance  of  promise  and  settlement  of  criminal  and 
the  defendant,  and  used  for  him  in  paying  civil  proceedings  for  fornication  and  bas- 
travelling  expenses  to  elections  and  for  tardy,  to  deliver  her  child  to  a  third  per- 
men  to  leave  their  work  and  go  to  the  son,  to  discontinue  both  actions,  and  to 
primary  election  for  defendant,  who  was  release  the  defendant  from  alt  clain)sand 
a  candidate  for  office,"  is  illegal,  and  will  demands,  in  consideration  of  which  he 
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agreed  to  pay  the  costs  in  those  cases,  against  public  policy."    Haines  v,  Lewis, 

''to  relieve  her  from  any  cost  or  expense  54  Iowa,  301;  and  see  Commrs.  of  Qail- 

in  the  support  and  maintenance  of  said  ford  Co.  v.  Marsh.  89  N.  Car.  26S. 

child,  and  to  see  that  it  was  well  taken  A  promise  to   pay  one  wanted  as  a 

care  of;"  it  was  held  that  this  latter  agree-  witness  in  a  criminal  proceeding  for  keep- 

ment  was  not  illegal,  but  that  the  con.  ing  out  of  the  jurisdiction  of  the  court, 

tract  was  a  continuing  one,  binding  on  so  as  to  evade  service  of  process  upon 

the  defendant's  executors  as  far  as  not  him,   is  void.     Bierbauer  v,   Wirth,   10 

performed   by  testator  in   his  lifetime.  Biss.  (U.  S.  C.  C .)  60. 

Stumpfs  Appeal,  8  Atl.  Rep.  (Pa.)  866.  "We  shall  probably  be  safe  in  laying 

A  contract  between  the  putative  father  of  it  down  that  the  law  will  permit  a  com- 

a  bastard  child,  and  the  town  where  it  had  promise  of  all  offences,  though  made  the 

a  settlement,  by  which  the  former  made  a  subject  of  criminal  prosecution,  for  which 

certain  agreement  as  to  the  support  of  offences  the  injured  party  might  sue  and 

the  child  in  consideration  that  neither  the  recover  damages  in  an  action.'*    Collins 

town  nor  the  parents  of  the  mother  of  the  v.  Blantern.  i  Sm.  L.  C.  (8th  Am.  Ed.) 

child  would  "  institute  any  legal  proceed-  715,  718;   Fisher  &    Co.   v.  Apollinaris 

ings  against  him  of  any  kind  or  nature  Co.,  10  Ch.  297;   Price  v.  Summers,   2 

on  account  of  tiie"  mother  **  being  preg-  South.  (N.  J.)  578;  Geier  v.  Shade  (S.  C. 

nant  with  an  illegitimate   child,"  or  for  Pa.),  21  C.  L.  J.  115-6;  Fay  v,  Oailey. 

the  support  of  the  child  or  nursing  of  the  6  Wis.  42,  SQ*  See,  contra^  Jones  v.  Rice, 

mother,  was  held  not  to  refer  to  criminal  18  Pick.  (Mass.)  440;  Lindsay  v.  Smith, 

proceedings,  and  not  to  be  void  on  that  78  N.  Car.  328;  Gray  v.  Seigler,  2  Strobh. 

ground.     Town  of  Hamden  v.  Merwin,  (S.    Car.)    117:    Corley    v,    Williams,   i 

8  Atl.  Rep.  (Conn.)  670.  Bailey  (S.  Car.),  588;  Vincent  v.  Groom. 

A  mortgage,  the  consideration  of  which  i  Yerg.  (Tenn.)  430;  Bow^n  v.  Buck,  28 

is  the  stifling  of  a  criminal  prosecution,  is  Vt.  308. 

void.     Pearce  s't  Wilson,  ixi  Pa.  St.  14;  While  an  agreement  made  in  considera- 

s.   c,   56  Am.   Rep.    243;    Wheaton   v.  tion  of  stiffing  a  prosecution  for  a  felony 

Ansley,  71  Ga.  35.    A  promise  to  pay  is  void,  yet  certain  misdemeanors  which 

one  for  using  his  influence  to  have  crim-  chiefly  affect  the  individuals  aggrieved, 

inal     proceedings    dismissed     is    void,  and  not  the  public  interests,  do  not  come 

Ormerod  v.  Dearman,  100  Pa.  St.  561;  within  that  rule,  and  may  be  settled  by 

Rhodes  v.  Neal,  64  Ga.  704;  Averbeck  private  agreement.     Geier  v.  Shade,  109 

V.  Hall,  14  Bush  (Ky.),  505;  Barron  7/.  Pa.  St.  180. 

Tucker,  53  Vt.  338;  Ricketts  v.  Harvey,  That  one  may  adopt  and  ratify  his 
78  Ind.  152.  So  is  an  agreement  to  in-  forged  signature,  see  Bank  7'.  Crafts.  ^| 
demnify  another  for  becoming  bail  for  Allen  (Mass.),  477;  Willington  v.  Jack- 
one  arrested  for  a  crime,  so  as  to  enable  son,  121  Mass.  157;  Bank  v.  Keene,  53 
the  latter  to  flee  from  justice.  Baehr  v.  Me.  103;  Fitzpatrick  v.  School  Comm'rs, 
Wolff,  59  111.  470;  Dunkin  v,  Hodge.  46  7  Humph.  (Tenn.)  224;  Bank  v.  Middle- 
Ala.  523;  Herman  V.  Jenchner,«  15  Q.  B.  brook,  33  Conn.  95.  See  Forsylhe  r. 
D.  561.  Or  an  agreement  by  a  fugitive  Bonta,  5  Bush  (Ky.),  547.  Gmtra,  that 
from  justice  about  to  be  surrendered  for  ratification  of  a  forged  signature  is  against 
extradition  to  pay  money  in  considera-  public  policy.  Shisler  v.  Vandike,  92  Pa. 
tion  of  ^forbearance  to  prosecute  the  pro-  St.  447;  McHugh  v.  Co.  of  Schuylkill,  67 
ceedings  against  him.  Dixon  v,  Olm-  Pa.  St.  391;  Workman  v,  Wright.  33 
stead,  9  Vt.  310;  Fay  v.  Oatley,  6  Wis.  Ohio  St.  405;  Brook  v.  Hook,  L.  R.  6 
42.     Or  a  promise  to  pay  money  in  con-  Ex.  89. 

sideration  of  not  searchmg  the  house  of  An  agreement  for  the  collusive  conduct 

a  thief  for  stolen  goods  until  the  next  of  a  divorce  suit  is  void.    Hope  v.  Hope, 

day.     Merrill  «/.  Carr,  60  N.  H.  114.     Or  8  D.   M.  G.  731;  Stoutenburgh  v.  Ly- 

in  consideration  of  a  promise  to  sign  a  brand,  13  Ohio  St.  228;  Kilborn  v.  Field, 

petition  to  the  judge  for  clemency  in  the  78   Pa.    St.    194;   Viser  v.  Bertrand,  14 

sentence  of  a  prisoner.     Buck  v.  Bank,  Ark.  267;  Sayles  v,  Sayles,  21  N.  H.  312; 

27  Mich.  293.  Cross  v.  Cross,  58  N.  H.  373;  Goodwin 

**  A  contract  conditioned  for  the  execu-  v.  Goodwin,  4  Day  (Conn.).  343;  Stilson 

tion  and  deposit  of  certain  promissory  v.    Stilson.    46    Conn.    15;    Belden    v, 

notes  by  one  under  sentence  for  the  com-  Munger,  5  Minn.  211 ;  Adams  v.  Adams, 

mission  of  a  crime,  to  be  delivered  to  the  25  Minn.    72;    Everhart  v,    Puckett,  73 

prosecuting,  witness  upon  certain  condi-  Ind.  409;    Phillips  v.  Thorp,   10  Oreg. 

tions,  one  of  which  was  that  the  maker  494;  Beard  v.  Beard  (S.  C.  Cal.).  19  C. 

should  receive  a  pardon,  or  be  acquitted  L.   J.    78.     Where  a  divorce  has  been 

oB  a  new  trial,  is  illegal  and  void,  as  fraudulently     obtained,    a     subseqmeat 

880 


Oontneti  agaiart                          CONTRACT.  Public  PoUey. 

involving  anything  inconsistent  with  the  fu)l  and  impartial  course 
of  justice  therein,  though  not  open  to  the  charge  of  actual  corrup- 
tion, are  void.*  An  action  may  be  maintained  for  the  breach  of 
an  agreement  to  refer  disputes  to  arbitration,  but  such  an  agree- 
ment cannot  be  set  up  as  a  bar  to  an  action  brought  to  determine 
the  dispute  which  it  was  agreed  to  refer.*    Certain  agreements 

agreement  between  the   parlies   that   it  lected  unless  they  have  been  paid  over 

shall  not  be  disturbed,  is  against  public  by  the  defendants  to  the  corporation,  is 

policy  and  void.     Comstock  v.  AdamSi  contrary    to    public    policy,    and    void, 

23  Kan.  513.     So  also  is  an  agreement  Hawkeye  Ins.  Co.  v.  Brainard,  33  N.  W. 

between  the  overseers  of  the  poor  and  a  Rep.  (Iowa)  603.  ' 

husband  whose  wife  is   supported   as  a  A  contract  to  abandon  the  prosecution 

town  charge  that  they  will  refrain  from  of  proceedings  for  the  establishment  of 

making  opposition  to  a  libel  for  divorce  a  public  highway  for  a  money  considera- 

filed  by  the  husband  against   the  wife,  tion   is   void.     Jacobs  v,   Tobtason,   65 

V^eeks  r.   Hill.   38  N.   H.  199.      But  a  Iowa,  245;  s.  c,  54  Am.  Rep.  9.     See 

promise  made  in  consideration  of  a  wife's  Gray  v.  McReynolds,  65  Iowa,  461;  s.  c, 

dismissing  a  suit  for  divorce  begun  by  54  Am.  Rep.  16. 

her  is  lawful.  Adams  v.  Adams,  91  N.  2.  Wood  v,  Humphrey,  114  Mass.  185; 
Y.  381;  Phillips  w.  Meyers,  82  111.  67.  Pearl  v.  Harris,  I2i  Mass.  390;  Vass  v. 
Compare  Copeland  v,  Boaz,  9  Baxt.  Wales,  129  Mass.  38;  White  v.  Railroad 
(Tenn.)  223.  **  An  action  may  be  main-  Co.,  135  Mass.  216;  Hill  v.  More.  40 
tained  by  a  woman  upon  a  promissory  Me.  545,  523;  Gray  v,  Wilson,'  4  Watts 
note  given  to  her  by  her  former  husband  (Pa.),  39;  Randal  v.  C.  &  D.  Canal  Co.. 
after  she  has  obtained  a  divorce  from  him.  I  Harr.  (Del.)  233,  275;  Stone  v,  Dennis, 
in  pursuance  of  a  written  agreement  3  Porter  (Ala.),  231;  Haggart  v.  Morgan, 
made  before  the  divorce,  and  conditioned  5  N.  Y.  422;  Hurst  v.  Litchfield,  39  N. 
upon  the  divorce  being  decreed,  and  Y.  377;  McGunn  v.  Hanlin,  29  Mich, 
which  was  called  to  the  attention  of  the  476;  March  v.  Railroad  Co.,  40  N.  H. 
court  granting  the  divorce,  by  the  .terms  548,  571.  On  this  principle  it  was  held 
of  which  agreement,  which  were  carried  that  an  agreement  by  a  foreign  insurance 
out  by  each  party,  she  was  to  convey  her  company,  in  pursuance  of  a  State  statute 
land  to  him,  and  give  a  release  of  all  her  exacting  the  promise  as  a  condition  of 
rights  of  dower  and  homestead,  and  he  the  right  to  do  business  in  the  State,  that 
was  to  give  her  a  sum  of  money  and  the  if  sued  in  k  ^tate  court  it  would  not  re- 
note  in  suit,  which  were  to  be  accepted  move  the  suit  into  the  Federal  court,  was 
instead  of  alimony."  Chapin  V.  Chapin,  void.  Ins.  Co.  v.  Morse,  20  Wall.  (U.  S.) 
135  Mass.  393.  But  as  to  analogous  445.  See  also  Nute  v,  Ins.  Co.,  6  Gray 
agreements  made  before  divorce  ob-  (Mass.),  174;  Hobbs  v.  Ins.  Co.,  56  Me. 
tained,  and  not  called  to  the  attention  417;  Railroad  Co.  v.  Cary,'28  Ohio  St. 
of  the  court,  see  Speck  v,  Dausman,  7  208;  Quimby  v.  Ins.  Co.,  58  N.  H.  494^ 
Mo.  App.  165;  Hamilton  v.  Hamilton,  Rea's  App.  (S.  C.  Pa.),  13  W.  N.  C.  546. 
89  III.  349.  An  agreement  not  to  expose  16  Rep.  761.  Nor  could  such  an  agree' 
immoral  conduct  has  been  held  void,  as  ment  be  specifically  enforced  or  used  as 
against  public  policy.  Brown  v.  Brine,  a  bar  to  a  suit  in  equity.  Cooke  v, 
I  Ex.  D.  5.  Cooke,  4  Eq.  77.  86-7;  Street  v.  Rigby, 

1.  An  agreement  to  pay  a  witness  who  6  Ves.   815,  818;    Tobey  v.   County  of 

could  not  be  required  by  subpoena  to  at-  Bristol,  3  Story  (L[.  S.  (J.  C.)  800;  King 

tend  a  trial,  a  certain  sum  to  be  present  v.  Howard.  27  Mo.  21 ;  St.  Louis  v,  St. 

at  the  trial,  which  was  to  be  reduced  one  Louis  Gaslight    Co.,    70   Mo.   69,    104; 

half  if  the  party  promising  lost  the  case,  Greason  v.  Keteltas,  17  N.  Y.  491,  496; 

is  void.     Dawkins  v.  Gill,  10  Ala.  206.  Smith  v.  Railroad  Co.,  36  N.  H.  458. 

See  Thomas  v,  Caulkett  (S.  C.  Mich.),  32  An  agreement  to  submit  to  arbitration 

Alb.  L.  J.  82.     An  agreement  to  procure  will  not  be  held  valid,  either  in  law  or 

witnesses  to  swear  to  a  certain  state  of  equity,  when  its  effect  is  to  oust  the  court 

facts  is  against  public  policy.     Patterson  of  jurisdiction.     Chamberlain   v.   Conn. 

V.  Donner,  48  Cal.  369.  Cent..  R.  Co.,  9  All.  Rep.  (Conn.)  244; 

A  contract   whereby  a  justice  of  the  Dugan  v.  Thomas,  9  Atl.  Rep.  (Me.)  354; 

peace  agrees  to  charge  smaller  fees  in  s.  c,  ix  East.  Rep:  349. 

suits  to  be  brought  before  him  by  a  cer-  Parties  may  make  arbitration  a  condi- 

tain  corporation  than  prescribed  by  stat-  tion   precedent  to  any  right  existing  at 

ute,  and  that  such  fees  shall  not  be  col-  all,  as  where  the  contract  is  to  pay  such 
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are  void,  as  being  in  the  nature  of  champerty  or  maintenance.* 
Agreements  by  which  a  father  deprives  himself  of  the  right  to  the 

custody  of  his  children,  or  of  his  discretion  as  to  their  education, 
cannot  be  enforced-^*  Some  agreements  in  restraint  of  marriage 
are  void.' 

62.  Rertraint  of  Trade. — Contracts  in  total  restraint  of  trade  are 

void ;  but  where  the  restraint  is  partial,  reasonable,  and  founded 
upon  a  good  consideration,  it  is  valid,  and  will  be  enforced.* 

an   amount  as   shall   be   determined  by  468;   Boutelle  v.  Smith.   116  Mass.   iii. 

arbitration,  or  found  due  by  the  certificate  There  are   two  principal  grounds  upon 

of  a  particular  person.     Scott  v,  Avery,  which   Ihe   doctrine   that  a  contract  in 

5  H.  L.  C.  811:  Fox  V,  Railroad  Co.,  3  restraint  of  trade  is  void  as  against  public 
Wall.  Jr.  (U.  S.  C.  C.)  243;  Smith  v.  Rail-  policy,  is  founded:  one  is  the  injury  to 
road  Co.,  36  N.  H.  458,  487;  Del.  &  H.  the  public  by  being  deprived  of  the 
Canal  Co.  v,  Penn.  Coal  Co.,  50  N.  Y.  restricted  party's  industry;  the  other  is 
250;  Perkins  v.  Electric  Light  Co.,  16  the  injury  to  the  party  himself  by  being 
Fed.  Rep.  513;  Haley  v.  Bellamy,  137  precluded  from  pursuing  his  occupation, 
Mass.  357;  Mentz  v.  Ins.  Co..  79  Pa.  St.  and  thus  being  prevented  from  support- 
478;  Trottv.  InsrCo.,  iCliflf.  (U.  S.  C.  C.)  ing  himself  and  his  family.  Oregon 
439;  Stephenson  v.  Ins.  Co.,  54  Me.  55;  Steam  Nav.  Co.  v,  Winsor,  20  Wall. 
Rowe  V.  Williams,  97  Mass.  163;  Gauche  (U.  S.)  64.  See  also  Skrainka  v,  Schar- 
V,  Ins.  Co.,  10  Fed.  Rep.  347.  See  ringhausen,  8  Mo.  App.  522.  There 
article  on  Arbitration.                   •  must  be  a  consideration  even  though  the 

1.  See  articles  on  Champerty;  Main-  contract  is  under  seal.  Gompers  ?/.  Ro- 
TENANCE.  Chester,  56  Pa.  St.  194.     The  party  set- 

2.  Re  Andrews,  L.  R.  8  Q.  B.  153;  In  ting  up  the  contract  must  show  that  it  is 
fv  Besant,  11  Ch.  D.  508,  519;  Johnson  founded  on  a  good  consideration.  Weller 
V,  Terry,  34  Conn.  259,  263;  Albert  v.  v.  Hersee,  10  Hun  (N.  Y.),  431.  The 
Perry,  i  McCart.  (N.  J.)  540;  Gates  v,  courts  will  not  inquire  into  the  adequacy 
Renfroe,  7  La.  Ann.  569:  Chapsky  v,  of  the  consideration..  Gireraud  v.  Dau- 
Wood,  26  Kan.  650;  Matter  of  Scarritt,  delet,  32  Md.  561;  Perkins  v.  Clay,  54 
76  Mo.  565.  See  article  on  Parent  N,  H.  518;  McClurg's  App.,  58  Pa.  St. 
AND  Child.  51;  Hall's  App.,  60  Pa.  St.  458;  Linn  ». 

8.  See  Husband  AND  Wife;  Marriage.  Sigsbee,  67  111.   75;  Pierce  v.  Fuller.  8 

4.  Mitchell  v,  Reynolds,  i    P.  Wms.  Mass.  223.    If  the  contract  be  reasonable 

181:   I  Sm.    L.  C.   (8ih   Am.  Ed.)  756;  when   made,  subsequent  circumstances, 

Whitney  v.  Siayton,  40  Me.  224;  Perkins  such  as  the  covenantee  ceasing  business. 

V.  Clay,  54  N.  H.  518;  Clark  v.  Crosby,  so  as  to  no  longer  need  its  protection,  do 

37  Vt.   188;  Hedge  V.   Lowe,  47  Iowa,  not  afifect  its  operation.     Cook  v,  John- 

137;  Arnold  v.  Kreutzer,  67  Iowa,  214;  son.  47  Conn.  175. 

Laubenheimer  v,    Mann,   17  Wis.    542;  W.  entered  the  service  of  C.  as  a  shbp- 

Fairbank  v.  Leary,  40  Wis.  637;  Keeler  man  at  weekly  wages,  and  covenanted 

V,   Taylor,    53   Pa.    St.  467;    McClurg's  not  to  carry  on  business  within  one  mile 

App.,  58  Pa.  St.   5ir  Koehler  v.  Fear-  of  the  shop  at  any  time  thereafter.     The 

bacher,  2  Mo.  App.  11;  Wiggins  Ferry  business  was  afterwards  moved   to  an- 

Co.  V.  C.  &  A.  Railroad  Co.,  73  Mo.  389;  other  shop  close  by,  and  sold  by  C.  to  J.. 

Turner  v.  Johnson,  7  Dana  (Ky.),  435;  together  with  the  good-will  and  beneficial 

Stearns  v.  Barrett,  i  Pick.  (Mass.)  443;  interest  thereof.     W.  then  left  the  shop 

Linn    v.    Sigsbee,  67  III.  75:  Talcott  v,  and  set  up  business  within  a  mile  of  the 

Brackett.  5  Bradw.  (III.)  60;  Peop.  Gasl.  old  shop.     Held,  that  the  covenant  was 

6  Coke  Co.  V.  Chic.  G.  &  C.  Co.,  20  III.  not  unreasonable,  and  endured  for  the 
App.  473;  Bowser  v.  Bliss,  7  Blackf.  life  of  W.,  though  the  original  covenantee 
(Ind.)  344;  Lawrence  v,  Kidder,  10  Barb,  should  cease  to  carry  on  business  alto- 
(N.  Y.)  641;  Chappell  v.  Brockway,  it  gether,  and  that  the  covenant  was  not 
Wend.  (N.  Y.)  157;  Curtis  v,  Gokey.  68  affected  by  the  removal  of  the  business 
N.  Y.  300;  Hoagland  v.  Segur,  38  N.  J.  (o  another  shop  near  at  hand,  though  it 
L.  230;  Jenkins  V.  Temples,  39  Ga.  655;  might  have  been  otherwise  if  the  business 
Gireaud  t/.  Daudelet.  32  Md.  561 ;  Lange  had  been  removed  to  quite  a  different 
V,  Werk,  2  Ohio  St.  519;  Thomas  v,  neighborhood,  and  also  that  the  covenant 
Mills.  3  Ohio  St.  274;  i^ubbard  v.  Miller,  passed  to  J.  with  the  sale  of  the  good- 
27  Mich.  15;  Lightner  v,  Menzel,  35  Cal.  will  and  beneficial  interest,  and  gave  him 
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a  right  of  action.    Jacoby  v,  Whitmore,  of  others,  and  tendtng  to  monopoly,  ex- 

49  L.  J.  N.  S.  335;  32  W.  R.  18.     Com-  tortion,   and    oppression.     Crawford  v, 

pare  Mandeville  v.  Harman,  7  Atl.  Rep.  Wick,  18  Ohio  St.  190. 

(N.  J.)  37.  A  contract  between   a    manufacturer 

What  is  a  reasonable  restraint  must  and  a  storekeeper,  that  the  former  shall 
depend  upon  the  circumstances  of  each  furnish  the  trade  of  his  workmen  to  the 
case.  The  prohibition  should  not  extend  latter,  and  that  the  latter  shall  pay  8  per 
any  further  than  will  fully  protec,t  the  cent  on  all  sales,  is  not  against  public 
party  for  whose  benefit  the  contract  is  policy,  nor  in  restraint  of  trade.  George 
made  in  his  occupation  or  business,  v.  E.  Tenn.  Coal  Co.,  15  Lea  (Tenn.), 
Long  V,  Towc.  42  Mo.  545;  Pyke  v,  455;  s.  c,  54  Am.  Rep.  425. 
Thomas,  4  Bibb  (Ky.),  486;  Grundy  v.  An  agreement  between  several  stock- 
Edwards,  7  J.  J.  Mar.  (Ky.)  368;  Turner  holders  of  a  corporation  not  to  sell  their 
V.  Johnson,  7  Dana  (Ky.),  435.  A  cove-  stock,  nor  to  give  powers  to  vote,  is  in 
nant  providing  that  the  covenantor  should  restraint  of  trade  and  against  public 
desist  from  selling  mattresses  **in  all  policy.  Fisher  v.  Bush,  35  Hun  (N.  Y.), 
the  territory  of  the  State  of  New  York  641. 

west  of  the  city  of  Albany,"  was  held  A  and  B  were  rival  manufacturers  ot 

void,  as  embracing  too  large  a  territory,  washing-machines.    Held^  that  a  contract 

Lawrence  v,   Kidder,   10  Barb.  (N.  Y.)  under  which   A    discontinued    business 

641.  and  became   B's  partner  for  five  years, 

A  contract  not  to  exercise  the  trade  of  a  scale  of  selling  prices  being  agreed  on, 

making  printers'  rollers  and  composition  was   not  void  as  in   restraint  of  trade, 

in  New  York  City,  or  within  250  miles  Dolph  v.  Troy  Laundry  Machinery  Co., 

therleof,  is  void,  as  being  in  restraint  of  28  Fed.  Rep.  553. 

trade.      Bingham  v.  Maigne,  52  N.  Y.  A  covenant  in  restraint  of  trade  is  not 

Super.  Ct.  90.                        ^  necessarily  invalid  so  far  as   the  cove- 

A  covenant  not  to  be  directly  or  indl-  nanteehasinhisown  business  an  interest 

rectly  Interested  in   any  voyage   to  the  in  enforcing  it;  and  where  the  business 

northwest  coast  of  America,  or   in  any  is  the  selling  of  liquor,  such  a  condition 

traffic  with  the  natives  of  that  coast,  for  was  held  not  opposed  to  public  policy, 

seven  years,  was  held  valid,  because  the  Watrous  v.  Allen,  57  Mich.  362. 

trade  in  question   had  been   lately  dis-  The  limitation  must  not  embrace  the 

covered,  and  could  be  beneficial  only  Co  whole  State,  a  fortiori  ih^  United  States, 

a  small  number  of  adventurers.      Per-  Peltz  v,  Eichell,  62  Mo.  171;   Dean   v. 

kins  V.  Lyman,  9  Mass.  522.  Emerson,  102  Mass.  480;  More  v,  Bon- 

An  agreement  by  several  commercial  nett,  40  Cal.  251;  Wright  v,   Ryder,  36 

firms,  by  which  they  bound  themselves  Cal.  242. 

for  the  term  of  three  months  not  to  sell  An  agreement  not  to  manufacture  or 

any  India  cotton  bagging,  except  with  sell  friction-matches    anywhere   in    the 

the  consent  of  a  majority  of  their  num-  United  States  except  in   one  State  and 

ber,  was  held  unlawful  in  India  Bagging  Territory,  is  not  void  as  in  restraint  of 

Assoc.  V,  Kock,  14  La.  Ann.  168.     And  trade.     Diamond  Match  Co.  v,  Roeber, 

tee  Stanton  v.  Allen,  5  Den.  (N.  Y.)  434;  35  Hun  (N.  Y.),  421. 

Craft  V,  McConoughy,  79  111.  346;  Morris  The  restriction  must  not  go  beyond 

Run  Coal  Co.  v,  Barclay  Coal  Co.,  68  what  is  necessary  for  the  protection  of 

Pa.  St.  173;  Arnot  v.  Pittston,  etc..  Coal  the  other  party.     Calt  v,  Tourle,  4  Ch. 

Co.,  68  N.  Y.  558;  Central  Salt  Co.  v,  659;   Leather  Cloth   Co.  v.    Lorsont,  9 

Guthrie,  35  Ohio  St.  666.  Eq.  349;  Allsopp  v,  Wheatcroft,  15  Eq. 

**  A  contract  between  the  lessor  and  6x;  Grasselli  v,  Lowden,  11  Ohio  St.  349; 

lessee  of  a  coal-mine,  that    the    lessee  Chappell  v.  Brockway,  21  Wend.  (N.  Y.) 

shall  exercise  his  influence  over  his  em-  157;  Oilman  v,  Dwight,  13  Gray  (Mass.), 

ploy6s  to  induce  them  and  their  families  356;    Cal.  S.  N.  Co.  v,  Wrigl^tj  6  Cal. 

to  purchase  goods,  wares,  and  merchan-  258 ;  Dunlop  v.  Gregory,  10  N.  Y.  241 ; 

dise  only  at  the  store  of  the  lessor;  that  Long  v.  Towl,  42  Mo.  545;  Hubbard  v. 

the  lessee  will  not  accept  any  order  given  Miller,  27  Mich.  15;  Beard  v,  Dennis.  6 

upon  him  by  any  of  his  employes  for  Ind.    200.      In   the  following  cases  the 

goods,  etc.,  purchased  of  any  other  per-  agreement  was  pronounced  void  as  not 

son  or  firm,  nor  give  to  any  employi  an  being  limited  in  space:  Alger  v,  Thacker, 

order  on  any  other  store,  nor  any  note  19  Pick.  (Mass.)  51;  Albright  v.  Teas, 

or  other  evidence  of  indebtedness  to  be  37  N.  J.  Eq.  171;  Lange  v.  Werk,  2  Ohio 

transferred  to  any  other  store  for  goods,  St.  520;  Bank  v.  King,  44  N.  Y.  87;  Cal- 

wares,   and    merchandise,   is    unlawful,  lahan  v.  Donnolly,  45  Cal.  152;  Taylor 

being  in  restraint  of  trade,  to  the  injury  v.    Beauchard,    13    Allen    (Mass.),  370; 
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More  V.  Bonnett,  40  Cal.  251;  Wright  v,  R.  13  Eq.  322)  is  said  to  be  no  longer  a 

Ryder,  36  Cal.  342.      In  the  last  three  binding  authority. 

cases  cited,  the  restriction  extended  over  A  condition  in  a  sale  of  a  dry-goods 

the  State.     In  Oregon  S.  N.  Co.  v.  Win-  business  not*  to  engage  in  that  business 

sor,  20  Wall.  (U.  S.)  64,   67,  the  court  for  five  years,  with  no   limitation  as  to 

say:  "This  country  is  substantially  one  place,  was  held  void.     Wiley  v,  Baum- 

country,  especially  in  all  matters  of  trade  gardner,  97  Ind.  66;  s.  c,  49  Am.  Rep. 

and   business,   and    it  is   manifest  that  427. 

cases  may  arise  in  which  it  would  involve  A,  a  livery-stable  keeper,  sold  for  its 
too  narrow  a  view  of  the  subject  to  con-  value  his  stock  partly  to  B  and  partly  to 
demn  as  invalid  a  contract  not  to  carry  C,  agreeing  not  to  engage  in  business  in 
on  a  particular  business  within  a  particu-  the  same  stable  for  five  years;  fuld,  that 
lar  State,"  and  the  agreement  in  that  the  agreement  was  valid,  although  in  re- 
case  was  held  valid,  although  the  restric-  straint  of  trade,  and  was  based  on  a  good 
tion  extended  over  all  of  California  and  consideration,  and  that  C  having  left  the 
part  of  Washington  Territory.  And  see  business  and  refusing  to  sue  for  the 
Stearns  v,  Barrett,  i  Pick.  (Mass.)  breach,  B  might  sue  alone  and  recover 
443.  the  whole  sum  named  as  liquidated  dam- 

A  covenant  in  restraint  of  trade  which  ages.  Johnson  v.  Gwinn,vioo  Ind.  466. 
is  unlimited  in  regard  to  space  except  by  See  Oregon  Steam  Nav.  Co.  v.  Winsor, 
the  words  '*  so  far  as  the  law  allows,*'  is  20  Wall.  (U.  S.)  64;  Beal  v.  Chase,  31 
not  void  either  as  being  against  public  Mich.  490.  Where  the  stipulations  in  a 
policy  or  as  being  too  uncertain  in  its  contract  are  divisible,  and  a  part  impose 
terms  to  be  capable  of  being  enforced,  reasonable  and  ti  part  unreasonable  re- 
Such  a  covenant  is  to  be  construed  as  straints,  the  contract  is  regarded  as  sev- 
providing  for  a  restraint  to  the  full  extent  erable,  and  efifect  is  given  to  one  part  to 
that  the  doctrine  of  law  as  interpreted  by  the  exclusion  of  the  other.  A  contract 
the  courts  will  allow  a  person  to  contract  not  to  engage  in  a  particular  trade  for  a 
himself  out  of  the  privilege  of  trading  in  specified  time  **in  the  city  of  St.  Louis 
a  particular  business,  and  will  be  en-  or  at  any  other  place"  was  held  to  be  good 
forced  so  as  to  secure  to  the  covenantee  as  to  the  restriction  imposed  in  St.  Louis, 
the  full  benefit  of  that  which  he  has  pur-  Peltz  v.  Eichell,  62  Mo.  171.  A  covenant 
chased  from  the  covenantor.  Davies  not  to  be  interested  in  a  certain  business 
Bros.  &  Co.  V.  Davies,  56  L.  J.  R.  (Ch.)  within  a  certain  county,  nor  for  five  years 
481;  35  W.  R.  697.  in  the  United  States,  was  held  good  as 

An  agreement  not  to  carry  on  the  busi-  to  the  county.  Dean  v.  Emerson,  102 
nessof  a  tailor  within  a  circuit  of  ten  miles  Mass.  480.  See  also  Lange  v.  Werk,  2 
from  Charing  Cross  for  the  period  of  Ohio  St.  20;  Beard  v,  Dennis,  6  Md.  200. 
three  years  was  held  not  unreasonable  Contra^  More  v.  Bonnet,  40  Cal.  251. 
either  in  point  of  space  or  in  point  of  A  contract  restraining  one  of  the  par- 
time,  and  therefore  valid.  NicoU  v,  ties  from  the  exercise  of  a  trade  within  a 
Beere,  53  L.  T.  N.  ^.  659.        •  limited  locality,  when  there  is  reasonable 

An  agreement  not  to  engage  in  a  par-  ground    for    the     restriction,    is    valid, 

ticular  business  in  a  particular  town  or  Where  a  county  or  city  or  borough  is 

city,  so  long  as  the  person  to  whom  the  named  as  a  limit,  and  an  unreasonable 

business  was   sold    should   prosecute   it  extent  of  territory   in  addition   is  also 

there,  held,  not  in  restraint  of  trade.  Gill  named,  the   covenant   is  divisible,    and 

V,  Ferris,  82  Mo.  156.  may  be  valid  as  to  the  particular  place 

An  agreement  not  to  engage  in  a  par-  which  is  a  reasonable  limit.  Smith  v. 
ticular  business  in  a  certain  town  for  five  Fell,  9  East.  Rep.  (Pa.)  773. 
years,  leaving  the  party  at  liberty  to  en-  A  for  a  valuable  consideration  cove- 
gage  in  any  other  business  in  that  town,  nanted  with  B  not  to  engage  in  themanu- 
or  in  that  business  in  any  other  town,  is  facture  of  ochre  "  in  the  county  of  Lehigh 
valid  as  only  a  partial  or  limited  restraint  or  elsewhere."  He  afterwards  did  en- 
upon  trade.  Washburne  v.  Dorsch,  32  gage  in  said  business  in  said  county.  B 
N.  W.  Rep.  (Wis.)  551.  having  filed  a  bill  for  an  injunction,  held^ 

A  covenant  not  to  carry  on  the  busi-  that  the  contract  was  reasonable,  that  it 

ness  of  a  manufacturer  for  a  period  of  five  was  divisible  as  to  place,  and  that  an  in- 

years  under  a  particular  name  or  style,  is  junction  was  the  proper  remedy  to  en- 

not  void  as  being  a  covenant  in  restraint  force   it.     Smith's   Appeal,    113  Pa.  St. 

of  trade,  notwithstanding  that  it  may  be  579. 

unlimited  in  point  of  space.     Vernon  v.  If  the  contract  be  good  in  other  respects 

Hallam,  35  W.  R.  156;  56  L.  J.  R.  (Ch.)  the  mere  fact  that  the  restraint  is  indefi- 

155,  in  which  Labouchere  v,  Dawson  (L.  nite  in  point  of  time  does  not  invalidate 
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It.     Bowser  v.  Bliss,  7  Blackf.  (Ind.)  344;  merman  v,  Dever,  $2  Mich.  34;  s.  c,  50 

Goodman  v,   Henderson,   sS    Ga/  567;  Am.  Rep.  240;  23  Am.  L.  Reg.  50. 

Cook  V.  Johnson,  47  Conn.  175.  The  law  as  to  restraint  of   trade  has 

In  New  Jersey  the  rule  as  to  contracts  never  been  extended  to  a  business  pro- 

1n  restraint  of  trade  is  that  contracts  im-  tected  by  a  patent.     Morse  Twist  Drill 

posing  a  restraint  larger  than  the  neces-  &  Machine  Co.  v.  Morse,  103  Mass.  73. 

sary    protection    of    a   party  are  void,  ^ior  to  a  business  which  is  a  secret  and 

Hence  a  covenant  that  a  physicli&n  shall  not   known  to   the   public,  because   the 

not  "at  any  time  hereafter"  engage  in  public  has  no  rights  in  the  secret.     Pea- 

practice  at  Newark  is  void,  since  it  would  body  v.  Norfolk,  98  Mass.  452;  Jarvis  r. 

prevent  such  physician  from  practising  Peck,  10  Paige  Ch.  (N.  Y.)  118;  Hard  v. 

there  though  the  other  party  to  the  cove-  Seeley,  47  Barb.  (N.  Y.)  429;  Vickery  v. 

nant  should  die.  Mandeville  v,  Harman,  Welch,  19  Pick.  (Mass.)  523. 

7  Atl.  Rep.  (N.  J.)  37.  An  agreement  between  individuals  who 

If  the  contract  is  valid  no  evasions  of  have  formed  themselves  into  a  corpora- 
it  will  be  tolerated.  Whitney  v.  Slayton,  tion  for  the  purpose  of  manufacturing 
40  Me.  224;  Treat  v,  Shoninger  Melodeon  and  selling  a  certain  patented  article,  and 
-Co., .35  Conn. 543;  Richardson  v.Peacock,  by  the  terms  of  which  a  uniform  price  is 


28  N.  J.  Eq.  151;  Duffy  v.  Shockey,  11 
Ind.  70;  Smith  t/.  Martin,  80  Ind.  260. 
Contracts  in  restraint  of  trade  if  valid  at 
common  law  will  be  specifically  enforced 


fixed  for  the  sale  of  the  article  by  the 
members  of  the  company,  which  price 
could  only  be  charged  by  the  company, 
but  which  puts  no   restraint  upon   the 


in  equity,  and  a  breach  of  them  be  re-  amount  of  production  or  sale  of  the  ar- 

strained  by  injunction.  Butler  v.  Burleson,  tide  by  the  members  of  the  company,  is 

16  Vt.  176;  Angler  v.  Webber.  14  Allen  nor  void  as  being  in  restraint  of  trade  or 

(Mass.),2xi;  Cobbs  v,  Niblo,  6  Brad.  (III.)  against  public  policy.  Cent.  Roller  Shade 


60;  Cook  V,  Johnson,  47  Conn.  175; 
Baumgartenv.  Broadaway,  77  N.  Car.  8; 
Beard  v,  Dennis,  6  Ind.  200;  Baker  v. 
Pottmeyer,  75  Ind.  451;  Ewing  v.  John- 
son, 34  How.  Pr.  (N.  Y.)  202;  Richard- 
son V.  Peacock,  36  N.  J.  Eq.  40;  Ellis 


Co.  V,  Cushman,  9  East.  Rep.  (Mass.)  560; 
S..C.,  9  N.  £.  Rep.  629;  3  New  Eng.  Rep. 
505;  143  Mass.  353. 

Restrictions  imposed  in  conveyances 
that  the  property  conveyed  shall  not  be 
used  for  certain  purposes  fall  under  the 


V.  Jones,  56  Ga.  504:  Hubbard  v.  Mil-  general  principles  governing  contracts  in 

ler,   27   Mich.   15;    Doty  v,   Martin,  32  restraint  of  trade.     A  restriction  that  a 

Mich.   462;   Hale's  Appeal,  44  Pa.  St.  lot  should  not  be  used  for  a  tavern  was 

458:  Harkinson's  Appeal,  78  Pa.  St.  196;  held  valid.     Holmes  t/.   Martin,  10  Ga. 

Kceler     v.    Taylor,    53     Pa.    St.    467.  503;    Loubenheimer  v,  Mann.   17   Wis. 

Agreements  in  restraint  of  trade  may  be  542.     In   the  following  cases  the  agree- 

assigned,  with  the  business  in  aid  of  which  ments  were  held  void  as  tending  to  cre- 

the  contract  was  entered  into,  by  the  par-  ate  a  monopoly:    Taylor  v.  Blanchard, 


ties  thereto.  Hedge  v,  Lowe,  47  Iowa, 
137;  Gompers  v.  Rochester,  56  Pa.  St. 
194;  Guerand  v.  Daudelet.  32  Md.  561; 
Cal.  Steam  Nav.  Co.  v.  Wright,  6  Cal. 


I3«  Allen  (Mass.),  370;  Craft  v.  McCon- 
oughy,  79  III.  346;  Crawford  w.  Wick, 
18  Ohio  St.  190;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173;  Arnot 


258.  Cases  have  arisen  where  physicians  v,  Pittston  Coal  Co.,  68  N.  Y.  558. 
have  sold  their  good-will  and  agreed  not        An  agreement  between  a  grocer  and  a 

to  practise  medicine  within  certain  dis*  baker,  the  tendency  of  which  was  to  en- 

tances  of  their  former  location.  See  But-  hance  the  price  of  bread  and  create  a 

ler  V.  Burleson,  16  Vt.  176;  Linn  v.  Sigs-  monopoly,    in  consideration   of  a   fixed 

bee,  67  III.  75;  Mell  v,  Mooney,  30  Ga.  money  payment,  was  held  in  restraint  of 

413;  Doty    V,    Martjn,    32    Mich.    462;  trade  and  invalid  on  the  ground  of  un- 

Dwight    V,    Hamilton,    113    Mass.  175;  reasonableness.      Hay  wards  v.  Burnell, 

Haldeman  v.   Simonton,   55   Iowa,  144;  83  Law  Times,  223. 
Smith  V.  Smith,  41  Wend.  (N.   Y.)  468;        An  agreement  made  by  a  drummer 

Amedon  v.  Gannon,  6  Hun  (N.  Y.),  384;  with  a  purchaser  not  to  sell  a  certain  kind 

Spier  V.  Lambdin,  45  Ga.  319.  of  goods  to  any  one  else  in  the  same  town 

Within  ten  miles  of  a  village  means  is  not  contrary  to  public  policy.     Keith 

within  ten  miles  in  every  direction  from  v.  Hirschberg  Optical  Co..  2  S.  W.  Rep. 

the  centre  of  the  village.     Cook  v.  John-  (Ark.)  777. 

son,  47  Conn.  175.  Contracts  between  railroad  and  tele- 
One  who  agrees  not  to  practise  as  a  graph  companies  vesting  fn  the  latter 
physician  in  a  certain  city  "and  vicinity."  the  exclusive  righrto  use  or  occupy  the 
IS  properly  enjoined  from  practising  right  of  way  of  the  former  for  the  erec- 
witbin  ten  miles  of  the  city  limits.     Tim-  tion  of  telegraph   poles  and  other  pur- 
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63.  Oeneral  Bnles  Belating  to  Illegality. — When  the  immediate 
object  of  an  agreement  is  unlawful,  the  agreement  is  void.  Where 
there  are  contained  in  the  same  instrument  distinct  engagements, 
by  which  a  party  binds  himself  to  do  certain  acts,  some  of  which 
are  legal  and  some  illegal  at  common  law,  the  performance  of 

• 

poses  in  connection  with  their  business  owners  of  several  water-rights  in  a  cer- 
of  transmitting  messages,  etc.,  by  tele-  tain  stl-eam  agree  with  each  other,  under  a 
graph,  are  void,  as  in  general  restraint  penalty  of  $10,000,  "agreed  and  liqui- 
of  trade,  and  tending  to  create  monopo-  dated  damages,"  not  to  sell  to  certain  par- 
lies. W.  U.  Tel.  Co.  V.  Amer.  Union  ties  now  or  hereafter  endeavoring  to  ob- 
Tel.  Co.,  65  Ga.  160;  W.  U.  Tel.  Co.  v,  tain  possession  of  such  rights,  and  not 
B.  &  S.  W.  R.  Co.,  3  McCrary  (U.  S.  C.  to  make  any  settlement  or  compromise 
C),  130;  W.  U.  Tel.  Co.  V,  A.  U.  Tel.  with  such  parties,  except  by  the  written 
Co.,  9  Biss.  (U.  S.  C.  C.)  72;  W.  U.  Tel,  consent  of  the  others,  no  limit  of  time 
Co.  V,  Balto.,  etc.,  Tel.  Co.,  23  Fed.  Rep.  being  set,  was  held  void  as  against  pob- 
12;  W.  U.  Tel.  Co.  V.  Nat.  Tel.  Co.,  19  lie  policy,  being  analogous  to  a  contract 
Fed.  Rep.  660.  And  see  W.  Va.  Transp.  in  restraint  of  trade,  and  also  as  impos- 
Co.  V,  Pipe  Line  Co.,  22  W.  Va.  600;  W.  ing  a  restraint  and  condition  upon  com- 
U.  Tel.  Co.  V,  B.  &  O.  Tel.  Co.,  23  Fed.  promises  or  settlements  of  litigation  and 
Rep.  12;  B.  &  O.  Tel.  Co.  v.  W.  U.  Tel.  disputes,  which  are  favored  by  law.  Ford 
Co.,  24  Fed.  Rep.  319.  Contract  not  to  v.  Gregson,  14  Pac.  Rep.  (Mont.) 
run  a  steamboat  on  certain  waters  held  659. 

void.     Oregon  Steam  Nav.  Co.  v.  Hale,  An  agreement  by  several  that  one  shall. 

I  Wash.  283.     See  as  to  agreements  to  en  behalf  of  all,  bid  for  a  public  contract 

*' corner"  grain,  Raymond  v.  Leavitt,  46  or  at  a  sale  by  auction,  is  not  unlawful 

Mich.  447;  and  as  to  stock,  Dos  Pastfos  unless  entered   intO   for  the  purpose  of 

on  Stock  Brokers  and  Stock  Exchanges,  stiflipg  competition.    Kearney  v.  Taylor, 

454.  15  How.  (U.  S.)  494,  519;  Huntington  v. 

It  is  not  unlawful  for  workmen  to  form  Bardwell,  46  N.  H.  492;  Bellows  v.  Rus- 

themselves^  into  a  society  and  agree  not.  sell.  20  N.  H.  427;  Bank  v.  Sprague,  20 

10  work  for  any  person  who  shall  em-  N.  J.  Eq.  159;  Smith  v,  Greenlee,  2  Dcv. 

ploy  any  journeyman   or  other   person  L.  (M.   Car.)  126;  Goode  v.   Hawkins,  2 

not  a  member  of  such  society  after  notice  Dev.    Eq.    (N.    Car.)  393;    McMinn  v, 

given   him  to  discharge  such  workman.  Phipps,  3  Sneed  (Tenn.V  196;  Small  v. 

Commonwealth  v.  Hunt,  4  Mete.  (Mass.)  Jones,  6  W.  &  S.  (Pa.)  122;  James  v. 

III.     Nor  is  it  illegal  for  "workmen  to  rulcrod,  5  Tex.  512;  Marie  v.  Garrison, 

form  and  act  as  an  association  for  the  83  N.  Y.  14;  Marsh*  v.  Russell,  66  N.  Y. 

purpose  of  protecting  themselves  against  288;  Smith  v.  Ullman.  58  Md.  183:  Swit- 

the  '  encroachments  '  of  their  employers,  zer  v,  Skiles,  8  111.  529;  Hunt  v.  Elliott, 

and  to  agree  in  furtherance  of  such  ob-  80  Ind.  245;  Phippen  v.  Stickney,  3  Mete 

ject  not  to  teach  others  their  trade  unless  (Mass.)  384;  Jenkins  v,  Frink,  30  CaL 

by   consent  of  the  society."    Snow    v.  586;  Breslin  v.  Brown.  24  Ohio  St.  565. 

Wheeler,  X13  Mass.  179.  And  see  Bowen  Compare  Atcheson  v»  Mallon,  43  N.  Y. 

V.  Matheson,  14  Allen  (Mass.),  499;  Mas-  147;   Woodruff  v.  Berry,  40    Ark.  251. 

ter  Stevedores'  Assoc,  v.  Walsh,  2  Daly  But  an  agreement  not  to  bid  if  made  for 

(N.  Y.),  I.  For  instances  of  combinations  the  purpose  of  stifling  competition  is  un- 

by  workmen  held  to  be  unlawful  at  com-  lawful^    Hannah  v,  Fife,  27  Mich.  172; 

mon  law,  see  Carew  v.  FTutherford,  106  Gibbs  v.  Smith,  115  Mass.  592;  Swan  v. 

Mass   i;  State  v.  Donaldson,  32  N.  J.  L.  Chorpenning,    20    Cal.  182;  Wooten  v. 

151.  H  inkle,  20  Mo.  290;  Gardiner  v.  Morse. 

An  agreement  contained  in  the  rules  of  25  Me.  140;  Ingram  v.  Ingram,  4  Jones 

a  trade-protection  society  providing  that  L.  (N..Car.)  188;  King  v,  Winants,  71 

no  member  should  employ  any  traveller,  N.  Car.  469;  Gulick  v.  Ward,   5  Halst. 

carman,  or  outdoor  employee  who  had  (N.  J.)  87;  Jones  v.  Caswell,  3  Johns, 

left  the  service  of  another  member  with-  Cas.  (M.  Y.)  29;  Brisbane  v.  Adams,  3 

out  his  consent  in  writing,  until  after  the  N.  Y.  129. 

expiration  of  two  years  from  his  leaving  A  contract  to  prevent  competition  in 

such  service,  was  held  void  as  an  unrea-  bidding  for  public  work  is  contrary  to 

sonable    restraint    on     trade.      Mineral  public  policy,  and  cannot*  be  enforced. 

Water  Bot    Ex.   &  Tr.   Prot.   Soc,   31  Hunter  v,  Pfeiffcr.  9  N.  E.   Rep.  (lod.) 

Solic.  Journ.  626.  A  contract  by  which  the  124. 
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those  which  are  legal  may  be  enforced,  though  the  performance  of 
those  which  are  illegal  cannot.*  Where. any  part  of  an  entire 
consideration  is*  unlawful,  all  promises  founded  upon  it  are  void.^ 
Where  the  immediate  object  or  consideration  of  an  agreement  is 
not  unlawful,  but  the  intention  of  both  parties,  at  the  time  of  the 
agreement,  is  unlawful,  or  one  party's  intention  is  unlawful  to  the 
knwoledge  of  the  other,  the  agreement  is  void.  If  the  unlawful 
intention  of  one  party  is  not  known  to  the  bther  at  the  date  of  the 
agreement  there  is  a  contract  voidable  at  the  option  of  the  inno- 
cent party,  if  he  discovers  that  intention  at  any  time  before  the 
contract  is  executed.*    An  agreement  may  be  made  void  by  its 

1.  Pigot's  Case,  ii  Co.  Rep.  27,  b,\  cannot  recover  on  the  nQ^e  to  the  extent 
Bank  of  Australasia  v,  Breillat.  6  Moo.  of  the  lawful  items,  although  they  are 
P.  C.  152,  201;  Penna.  Co.  v.  Wentz,  37  distinctly  severable  from  the  unlawful, 
Ohio  St.  333,  339;  Ohio  v.  Board  of  see  Widoe  v,  Webb,  20  Ohio  St,  431; 
Education,  35  Ohio  St.  519,  527;  Gclpcke  Carleton  v.  Woods,  28  N.  H.  200;  Deer- 
i/.  Dubuque,  i  Wall.  (U.  S.)  221;  Erie  R.  ing  v.  Chapman,  22  Me.  488;  Cotton  v. 
Co.  ads.  Union  L.  &  E.  Co.,  35  N.  J.  L.  McKenzie.  57  Miss.  418;  Pacific  Guano 
240;  Presbury  v.  Fisher,  18  Mo.  50;  Co.  v,  Mullen,  66  Ala.  582.  Contra,  Shaw 
Leavitt  v.  Palmer,  3  N.  Y.  19,  37;  W.  U.  v.  Carpenter,  54  Vt.  155;  Hynds  v.  Hays. 
Tel.  Co.  V.  B.  &  S.  W.  R.  Co.,  3  Mc-  25  Ind.  31.  It  is  no  defence  to  an  action 
Crary  (U  .S.  C.  C),  130.  Contra ^  Lind-  on  a  note  given  in  part  payment  of  an 
say  V.  Smith,  78  N.  Car.  328.  account  that  part  of   the  account  is  for 

In  the  case  of  an  alternative  promise,  goods  sold  in  violation  of  law  if  the 
one  branch  of  which  is  lawful  and  the  items  for  goods  lawfully  sold  exceed  the 
other  unlawful,  the  lawful  branch  can  be  amount  of  the  note.  Warren  v.  Chap- 
enforced.  'Hanauerzf.  Gray,  25  Ark.  350.  man,  105  Mass.  87. 

"Where  you  cannot  sever  the  illegal  8.  Armstrong  v,    Toler,    ii    Wheat, 

from  the  legal  part  of  a  covenant   the  (U.  S.)  272;  Pearce  v.   Brooks.   L.   R.  i 

contract  is    altogether  void;    but  where  Ex.  2x3.     An  action  will  not  lie  for  the 

you  can  sever  them,  whether  the  illegality  price  of  goods  sold  which  the  seller  knew 

'be  created  by  statute  or  by  the  common  were  purchased  for  the  purpose  of  being 

law,  you  may  reject  the  bad  part  and  re*  used   in   aid  of  the  rebellion.      **  With 

tain  the  good."     Willes,  J.,  Pickering  v.  whatever  impunity    a    man    may    lend 

Ilfrac&mbe  R.  Co.,   L.  R.  3  C.   P.   250;  money  or  sell  goods  to  another  who  he 

U.  S.  V.   Bradley,   10  Pet.  (U.  S.)  343,  knows  intends  to  devote  them  to  a  use 

360-363;  Hynds  v.  Hays,  25  Ind.  31,  39;  that  is  only  malum  prohibitum  or  of  in- 

Sute  V.  Findley,  10  Ohio,  51.  ferior  criminality,  he  cannot  do  it  without 

2.  Waite  v.  Jones,  i  Bing.  (N.  Car.)  turpitude  when  he  knows  or  has  every 
656.  662:  Carleton  v.  Whitcher,  5  N.  H.  reason  to  believe  that  such  money  o^ 
196;  Pettit's AdmVz/.Pettit'sDistributees.  goods  are  to  be  used  for  the  perpetration 

32  Ala.  288;  Collins  v.  Murrell,  2  Met.  of  a  heinous  crime,  and  that  they  v;ere 
(Ky.)  163;  Kimbrough  v.  Lane,  xi  Bush  procured  for  that  purpose."  Hanauer 
(Ky.).  556;  Chandler  v.  Johnson,  39  Ga.  r.  Doane,  12  Wall.  (U.  S.)  342,  346; 
85;  Filson's  Trustees  v.  Himes,  5  Pa.  Tatum  v.  Kelly,  25  Ark.  209;  Oxford 
St.  452;  Bixby  v,  Moore.  51  N.  H.  402;  Iron  Co.  v.  Quinchett.  44  Ala.  487; 
Bank  v.  King,  44  N.  Y.  87;  Foley  v.  Milner  v,  Patton,  49  Ala.  423;  Roque- 
Speir,  xoo  N.  Y.  552;  Perkins  v.  Cum-  more  v.  Alloway,  33  Tex.  461;  Smither- 
mings,  2  Gray  (Mass.),  258;  Woodruff  v.  man  v.  Sanders.  64  N.  Car.  522;  Lewis 
Hinman,   11  Vt.   592;    Snider  v.  Willey,  7\    Latham.    74    N.   Car.    283.     Contra, 

33  Mich.  483;  Covington  v.  Threadgill,  Ruckman  v.  Lightner's  Exrs.,  24  Gratt. 
88  N.  Car.  186;  Railroad  Co.  ?/.  Taylor,  6  (Va.)  X9;  Wallace  v.  Lark.  12  S.  Car. 
Col.  i;  McQuade  v.  Rosccrans,  36  Ohio  576;  Tedder  v.  Odom,  2  Heisk.  (Tenn.) 
St.  442;  James  v,  Jellison.  94  Ind.  292.  68.       The    rule    generally    prevails    in 

When  a  note  is  given  in  payment  of  an  America  that  the  bare  knowledge  of  the 

account,  some  of  the  items  of  which  are  vendor  that  the  property  sold  is  designed 

legal  and  some  illegal,  although  an  action  to  be  applied  to  a  use  unlawful,  but  not 

would  still  lie  for  so  much  of  the  account  amounting  to  a  felony  or  crime  involv- 

as  is  made  up  of  lawful  item^,  the  note  ing  great  moral  turpitude,  will  not  pre- 

itself  is  entirely  void.    That  the  plaintiff  vent  a  recovery  based  on  the  sale.  Tracy 
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V.  Talmadge,  14  N.  Y.  162;  Bickell  v,  lessor  cannot  recover  the  rent.  Ralstoo 
Sheets.  24  Ind.  i;  Michael  v.  Bacon,  49  v.  Brady,  20  Ga.  449.  See  Smith  r. 
Mo.  474:  Cheney  v.  Duke,- 10  G.  &  J.  White,  i  Eq.  626;  Riley  v.  Jordan.  122 
(Mod.)  XI ;  Steele  v.  Curie,  4  Dana  (Ky.),  Mass.  231.  That  bare  knowledge  by  the 
381;  Bishop  v.  Honey,  34  Tex.  252;  lessor  of  the  lessee's  intended  unlawful 
Armfield  v,  Tate,  7  Ired.  L.  (N.  Car.)  use  of  the  premises  will  not  prevent  his 
258;  Hubbard  v,  Moore.  24  La.  Ann.  recovering  rent,  see  Updike  v.  Camp- 
591;  McKinney  V.  Andrews,  41  Tex.  363;  bell,  4  E.  D.Smith  (N.  Y.),  570.  Com- 
Rose  V.  Mitchell,  6  Col.  102.  But  see  pare  Lyman  v,  Townsend,  24  La.  Ann. 
Finch  V,  Mansfield,  97  Mass.  89;  Suit  v,  625.  An  owner  of  property  who  has 
Woodhall,  113  Mass.  391;  Wilson  v.  contracted  to  sell  or  let  it  may  rescind 
Stratton,  47  Me.  120;  Territt  v.  Bartlett,  the  contract  upon  learning  that  the  other 
21  Vt.  184;  McConike  v,  McMann,  27  party  means  to  use  it  for  an  unlawful 
Vt.  95.  Compare  Spurgeon  v.  McElwain,  purpose.  Cowan  v.  Milboum,  L.  R.  2 
6  Ohio,  442.  In  Ely  v.  Webster,  102  Ex.  23O;  but  see  O'Brien  v,  Brietenbach, 
Mass.  304,  and  Adams  v.  Couillard,  102  i  Hilt.  (N.  Y.)  304.  But  a  completely 
Mass.  167,  it  was  held  that  at  all  events  executed  transfer  of  property,  though 
mere  reasonable  cause  of  belief  without  made  on  an  unlawful  consideration,  is 
actual  knowledge  on  the  part  of  the  seller  valid,  and  cannot  afterwards  be  set 
of  the  goods  that  the  purchaser  buys  for  aside.  Ayerst  v.  Jenkins,  16  Eq.  257; 
an  unlawful  use  does  not  prevent  recov-  Moore  v.  Adams,  8  Ohio,  372;  Thomas 
ery  of  the  price;  and  see  Brunswick  v,  v.  Cronise,  16  Ohio,  54;  Railroad  Co.  v, 
Valleau,  50  Iowa,  120.  If  goods  are  Mathers,  71  III.  592.  598;  Levet  b.  His 
sold  in  a  State  where  the  sale  is  lawful,  Creditors,  22  La.  Ann.  105;  Adams  v. 
although  the  vendor  knows  that  the  pur-  Barrett,  5  Ga.  404,  4x4;  Setter  v.  Alvey, 
chaser  buys  them  for  the  purpose  of  15  Kan.  157;  Dixon  t/.  Olmstead.  9  Vt 
resale  in  another  State  where  their  sale  310;  Worcester  v,  Eaton,  11  Mass.  368; 
is  unlawful,  he  may  recover  their  price  Dumont  v,  Dufore,  27  Ind.  263;  Ratcliffe. 
in  the  latter  State.  Hill  z/.  Spear,  50  N.  v.  Smith,  13  Bush  (Ky.),  173.  In  a 
H.  253;  Green  v.  Collins,  3  Cliff.  (U.  S.  series  of  cases  in  Ohio  growing  out  of  a 
C.  C.)  494;  Sortwell  v,  Hughes,  t  Curt,  note  secured  by  mortgage  of  real  estate 
(U.  S.  C.  C.)  244;  Tuttle  V,  Holland,  43  given  to  compound  a  felony  the  decisions 
Vt.  542;  Smith  z'.  Godfrey,  28  N.  H.  379;  were  as  follows:  In  an  action  on  the 
Webber  v,  Donnelly,  33  Mich.  469;  note  the  payee  was  held  not  entitled  to 
Jameson  V.  Gregory's  Exrx.,  4  Met.  (Ky.)  recover,  on  account  of  the  illegality  of 
363;  Mclntyre  v.  Parks,  3  Met.  (Mass.)  the  consideration.  Roll  v,  Raguet,  4 
207.  But  if  in  any  case  the  vendor  does  Ohio,  400.  The  same  result  was  reached 
anything  beyond  making  the  sale  to  aid  in  a  proceeding  by  scire  facias  on  the 
the  unlawful  purpose  of  the  vendee  he  mortgage.  Raguet  v.  Roll,  7  Ohio,  pt.  i, 
cannot  recover.  Arnot  v.  Pittston,  etc.,  76.  The  mortgagee  then  brought  eject- 
Coal  Co.,  68  N.  Y.  558;  Foster  v.  Thur-  ment  on  the  mortgage,  the  condition 
ston,  II  Cush.  (Mass.)  322;  Skiff  z^.  John-  having  been  broken,  and  recovered  a 
son,  57  N.  H.  475;  Aiken  v.  Blaisdell,  41  judgment  for  possessipn  of  the  land. 
Vt.  655;  Gaylord  v.  Soragen.  32  Vt.  no;  Raguet  v.  Roll,  7  Ohio,  pt.  2,  70;  Ace. 
Banchor  r.  Mansel,  47  Me.  58.  Williams  v.  Englebrecht,  37  Ohio  St. 
Money  lent  to  be  used  in  an  unlawful  383.  Subsequently  the  mortgagor  was 
manner  cannot  be  recovered.  Cannon  allowed  to  redeem.  14  Ohio,  38.  An  in- 
V,  Bryce,  3  B|  &  Aid.  179;  White  v,  surance  on  a  ship  or  goods  is  void  if  the 
Buss.  3  Cush.  (Mass.)  448;  Plumer  v.  voyage  covered  by  the  insurance  is,  to 
Smith,  5  N.  H.  553;  Cutler  v.  Welsh,  43  the  knowledge  of  the  owner,  unlawful. 
N.  H.  497;  Ruckman  v,  Bryan,  3  Den.  Wilson  v,  Rankin,  L.  R.  i  Q.  B.  163; 
(N.  Y.)  340;  Oxford  Iron  Co.  v.  Spradley,  Dudgeon  v.  Pembroke,  L.  R.  9Q.  B.  581, 
46  Ala.  98;  Critchter  «/.  Holloway,  64  N.  585;  3  Kent  Com.  262.  And  see  Kelly 
Car.  526.  But  that  mere  knowledge  by  v.  Ins.  Co.,  97  Mass.  288;  Johnson  v. 
the  lender  of  the  borrower's  illegal  pur-  Ins.  Co.,  127  Mass.  555,  cases  of  con- 
pose  will  qot  prevent  a  recovery,  is  held  tract  of  insurance  against  fire.  Compare 
in  Jones  v.  Bank,  9  Heisk.  (Tenn.)  455;  further,  on  the  general  head  of  figree- 
McGavock  v,  Purycar,  6  Coldw.  (Tenn.)  ments  made  with  an  unlawful  purpo^, 
34;  Henderson  v,  Waggoner,  2  Lea  Hanauer  v,  Doane,  12  Wall.  (U.  S.)  342. 
(Tenn.),  133;  LeVis  v.  Alexander,  51  In  Sproit  v.  U.  S.,  20  Wall.  (U.  S.)  459, 
Tex.  578;  Walker  v.  Jeffries,  45  Miss,  it  was  held  that  a  buyer  of  cotton  from 
160;  Howell  V.  Stewart,  54  Mo.  400.  If  the  Confederate  Government,  knowing 
a  building  be  let  with  an  intent  that  it  that  the  purchase-money  would  be  ap- 
shall  be  used  for  an  unlawful  purpose  the  plied  in  support  of  the  rebellion,  would 
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connection  with  an  unlawful  purpose  though  subsequent  to  the 
execution  of  it.  To  have  this  effect  it  must  be  part  and  parcel  of 
one  unlawful  scheme.^  Any  security  for  the  payment  of  money 
under  an  unlawful  agreement  is  itself  void,  even  if  the  giving  of 
the  security  was  not  part  of  the  original  agreement.*  If  the  con- 
dition of  a  bond  is  unlawful,  the Vhole  bond  is  void.^ 

54.  Discharge  of  Contract — Meaning  of  Term. — A  contract  is  dis- 
charged when  the  legal  relations  which  it  created  have  ceased 
to  exist. 

56.  Discharge  by  Agreement — ^Express  Bescission  of  Execntory  Con- 
tracts.— An  executory  contract — that  is,  one  which  has  not  been 
acted  upon — may  be  discharged  by  the  simple  agreement  of  the 
parties  that  it  shall  no  longer  bind  either  of  them.  The  consider- 
ation for  the  promise  of  each  party  is  the  renunciation  by  the 
other  of  his  rights  under  the  contract.  Each  abandons  his  rights 
in  consideration  that  the  other  will  do  the  like.  And  it  must  be 
shown  that  the  agreement  was  mutual,  and  not  a  mere  waiver  of 
his  rights  by  ono»  party."* 

not  be  recognized  by  the  United  States  727,  734;  Wall  v.  Schneider,  59  Wis.  352, 

courts  as  owner  of  the  cotton.    Field,  J.,  359;  Fraser  v.  Hill,  i  McQu.  392;  Clarke 

dissented  on  the  grounds  that  it  was  a  v,  Foss,  7  Biss.  (U.  S.  C.  C.)  540,  558; 

question  not  of  contract  but  of  owner-  Lowe  v.  Young,  59l<4wa,  364, 371;  Favor 

ship,  and  that  in  deciding  on  title  to  per-  v,  Philbrick,  7  N.  H.  326. 

sonal  property  the  de  facto  government        As  to  when  money  paid  under  an  un- 

existing  at  the  time  and  place  of    the  lawful  agreement  can  be  recovered  back, 

transaction  must  be  regarded.     See  also  see  article  on  Assumpsit. 

Walker's  Exrs.  v.  U.  ^..  106  U.  S.  413.  As  to  the  law  by  which  the  legality  of 

1.  See  Armstrong  f'.  Toler,  II  Wheat,  a  contract  is  to  be  determined,  see 
(U.  S.)  258,  269;  McBlair  v,  Gibbes,  17  article  on  Conflict  of  Laws. 

How.  (U.  S.)  232;  Miltenbergerr.  Cooke.  Extrinsic    evidence    is    admissible  to 

18  Wall.  (U.  S.)  421.  show  that  the  obpect  or  consideration  of 

2.  Fisher  v.  Bridges,  2  E.  &  B.  118;  an  agreement  is  in  fact  illegal.  See 
Graeme  V.  Wroughion,  11  Ex.  146;  Geere  Evidence. 

V.  Mare.  2  H.  &  C.  339;  Clay  v.  Ray,  17  4.  Blood  v.  Enos,  12  Vermont,  625./ 

C.  B.  N.  S.  188;  Edwards  v.  Skirving,  i  Thus,  in  an  action  for  breach  of  prom- 

Brev.  (S.  Car.)  548;  Coulter  v.  Robinson,  ise  of  marriage,  the   defendant  pleaded 

14  S.  &  M.  (Affiss.)  18;  Lowe  v.  Young,  that  before  breach  he  had  been  exoner- 

59  Iowa,  364.     But  see  BIy  v.  Bank,  79  ated  and  discharged  by  the  plaintiff  from 

Pa.  3t.  453;  Swan  v,  Scott,  11  S.  &  R.  the  performance  of  his  promise.     It  was 

(Pa.)  15s.  objected  that  the  plea  was  bad,  in  that  it 

8.  Co.  Litt.  206,  bi;  Shep.  Touchs.  372;  showed  a  mere  waiver  by  the  plaintiff, 

Duvergier  v.  Fellows,  10  B.  &  C.  826.  unsupported  by  any  consideration.     The 

A  subsequent  agreement  to  vary  the  court  held  that  the  form  of  the  plea  was 
performance  of  a  contract  in  a  way  that  allowable.  "  Yet  we  think,"  said  Alder- 
would  make  it  unlawful  is  merely  in-  son,  B.,  "  that  the  defendant  will  not  be 
operative,  and  leaves  the  original  contract  able  to  succeed  upon  it  .  .  .  unless  he 
in  force.  City  of  Memphis  z/.  Brown,  20  proves  a  proposition  to  exonerate  on  the 
Wall.  (U.  S.)  289.  part  of  the  plaintiff,  acceded  to  by  him- 

**  When  it  is  sought  to  avoid  an  agree-  self;  and  this,  in  effect,  will  be  a  rescis- 

ment  not  being  in  itself  unlawful  on  the  sion  of  the  contract.'*     King  v,  Gillett,  7 

ground  of  its  being  meant  as  part  of  an  M.  &  W.  55. 

unlawful  scheme  or  to  carry  out  an  un-  Proof  of  the  rescission  by  parol  of  a 

lawful  object,  it  must  be  shown  that  such  contract  for  the  sale  of  land  should  be 

was  the  intention  of  the  parties  at   the  clear  and  convincing  in  order  to  entitle 

time  of  making  the  agreement."     Lord  a  court  to  act    on    it.     Davis  v.  Bene- 

Howden  v.  Simpson,   lo  A.  &  E.   793,  diet.  4  S.  W.  Rep.  (Ky.)  339. 

818;  Sawyer  v.  Taggart,  14  Bush  (Ky.),  One  who  has  explicitly  abandoned  his 
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56.  Bole  as  to  Executed  Contriicts. — But  this  rule  applies  to  the  con- 
tract oiily  so  long  as  it  remains  executory ;  for  when  it  has  become 
executed  wholly  or  in  part  by  the  passage  of  a  consideration,  it 
cannot  be  discharged  by  a  simple  agreement,  but  only  by  perform- 
ance of  its  terms,  by  a  release  under  seal,  or  by  an  accord  and 
satisfaction.^ 

57.  Negotiable  Instrriments. — In  England  promissory  notes  and 
bills  of  exchange  may  be  discharged  by  express  waiver,  without 
any  consideration.*^  In  America  commercial  instruments  are 
treated  as  upon  the  same  footing  with  ordinary  simple  contracts.* 

58.  Change  of  Terms. — As  an  executory  contract  may  be  altogether 
discharged  by  mutual  agreement,  so  it  may  be  changed.*  Where, 
however,  only  one  side  of  the  agreement  is  changed,  unless  the 


rights  under  a  contract  and  accepted  an 
alternative  is  bound  by  his  decision.  He 
cannot  again  claim  under  the  contract. 
Kimmerle  v.  Hass,  53  Mich.  341. 

Where  two  persons  enter  into  a  con- 
tract, the  one  to  prospect  for  the  dis- 
covery of  mining  claims  and  the  other  to 
furnish  the  necessary  money,  provisions, 
etc.,  and  do  the  discovery  work  on  claims 
found,  attend  to  the  surveys,  sink  shafts, 
etc.,  such  acontra|:t,  havjng  been  partly 
performed  on  both  sides,  cannot  be  re- 
garded as  rescinded  unless  the  circum- 
stances show  an  absolute  abandonment 
of  the  contract  as  to  future  enterprises. 
Proof  of  negotiations  for  an  abandon- 
ment is  insufficient  to  establish  a  rescis- 
sion. The  parties  cannot  treat  the  con- 
tract as  binding  and  as  rescinded  at  the 
same  time.  Chadbourne  v,  Davis,  13 
Pac.  Rep.  (Col.)  721.  • 

If  one  in  his  contract  calls  for  an  ar- 
ticle of  a  particular  quality  or  style  of 
workmanship  and  elects  to  accept  in  lieu 
of  it  one  of  another  kind,  he  discharges 
the  other  party  from  the  obligation  of  483;  Brown 
furnishing  an  article  which  complies  205. 
with  th«  specifications  of  the  contract, 
and  he  becomes  bound  by  a  new  implied 
contract  to  pay  for  the  article  he  has  ac- 
cepted what  it  is  reasonably  worth. 
Presb.  Ch.  v.  Hoopes  Co.,  8  Atl.  Rep. 
(Md.)  753. 

1.  Foster  v,  Dawber,  6  Ex.  839. 

To  illustrate:  If  A,  in  consideration 
t>f  certain  services  to  be  rendered  by  B, 
promises  to  build  a  house  for  B,  before 
the  work  has  begun  the  parties  may  re- 


vices,  but  B  would  give  nothing  in  re- 
turn. So  if  the  contract  were  broken 
one  party  would  become  entitled  to  a 
right  of  action  against  the  other,  and  a 
mere  waiver  of  the  right  without  any 
consideration,  or  the  formality  of  a  seal, 
would  not  be  binding. 

2.  The  reason  for  this  difference  is,  that 
bills  of  exchange  are  governed  by  the 
law  merchant,  which  was  imported  into 
England  from  countries  where  a  debt 
might  be  released  by  express  words,  un- 
accompanied by  any  satisfaction  or  sol- 
emn* instrument;  and  promissory  notes, 
having  been  put  upon  the  same  footing 
with  bills  of  exchange  by  statute  3  and 4 
Anne,  c.  9,  are  governed  by  the  same 
rule.  Baron  Parke  in  Foster  v.  Dawber, 
6  Ex.  839. 

3.  Crawford  v.  Millspaugh,  13  Johns. 
(N.  Y.)  87;  Seymour  v,  Mintum,  17 
Johns.  (N.  Y.)  169;  Bender  v,  Sampson, 
II  Mass.  42;  Notes  to  Cumber  v.  Wane, 
I  Sm.  L.  C.  (8ih  Am.  Ed.)  667-8. 

4.  McNish   V,    Reynolds,   95    Pa.   St. 
V,    Everhard,     5a     Wis. 


if  they  alter  its  terms  it  is  equivalent  to 
making  a  hew  contract,  consisting  of  the 
new  terms  and  what  remains  unchanged 
of  the  original  contract.  The  old  agree- 
ment being  incorporated  in  the  new,  the 
latter  must  be  construed  with  reference 
to  it.  Carr  v,  Wallachian  Petroleum  Co., 
L.  R.  I  C.  P.  636. 

The  undertaking  of  each  party  to  do 
something  different  from  that  which  be 
first  agreed  to  do,  furnishes  a  considera- 


lease  each  other  from  all  the  obligations  tion  for  the  promise  of  the  other.  A  sob- 

which   they   have    incurred    by  simply  sequent  agreement  to  vary  the  perform- 

agreeing  to  abandon  the  contract.     But  ance  of  a  contract  in  a  way  that  would 

if  A  entered  upon  the  work  and   built  make  it  unlawful  is  merely  inoperative, 

the  house,  an  agreement  to  rescind  the  and  leaves  the  original  contract  in  force, 

contract  would  be  without  consideration ;  City  of  Memphis  v.  Brown,  so  Wall.  (U. 

A  would  surrender  his  claim  to  B's  ser-  S.)  289. 
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old  contract  be  rescinded  the  new  agreement  will  be  without  con- 
sideration.* 

59.  Hew  and  InooniiBteiit  Contraoti — If  a  new  agreement  be  made 
which  is  inconsistent  with  the  former  agreement  so  that  they  can- 
not subsist  together,  the  old  one  is  impliedly  discharged  by  the 
new  one.^     ' 

1.  If  A  contract  to  do  work  f or  B  for  contract  would  be  a  valid  contract  between 

one  thousand  dollars,  while  the  contract  the  parties." 

is  still  in  force,  a  subsequent  promise  by  If  A  agrees  to  sell  to  B  goods  at  a 
B  to  pay  him  fifteen  hundred  dollars  certain  price,  and  then  repudiates  his 
would  be  a  mere  gratuitous  undertaking,  agreement,  and  demands  more,  and  B 
for  a  promise  to  pay  a  man  for  doing  agrees  to  pay  and  does  pay  more,  he  can- 
that  which  he  is  already  bound  to  do,  is  not  maintain  an  action  for  breach  of  the 
obviously  as  barren  of  consideration  as  a  agreement.  Rogers  v.  Rogers,  139  Mass. 
promise  to  pay  a  man  for  doing  nothing.  440. 

Seybolt  v,  N.  Y.  L.  E.  &  W-  R-  Co.,  95        A  agreed  to  do  certain  work,  and  found 

N.  Y.  562.  the  material  on  which  he  had  to  work 

A  promise  by  a  lessee  to  pay  rent  in  was  not  as  represented.  He  then  threat- 
advance,  when  the  rights  of  the  parties  ened  to  rescind  the  contract,  and  B,  the 
are  already  fixed  by  the  lease  and  there  chief  contractor,  told  him  to.  gO  on,  and 
is  nothing  either  of  detriment  to  the  that  A  would  be  compensated  for  the  extra 
promisee  or  of  benefit  to  the  promisor  work.  A  did  so.  Held^  he  could  recover 
beyond  the  obligations  mutually  estab-  the  additional  compensation,  and  that  the 
Hshed  in  such  lease,  is  nudum  pactum,  promise  was  not  made  voluntarily  and 
Hasbrouck  v.  Winkler,  48  N.  J.  L.  431.  without      consideration.       Osborne      v. 

When   the  old  contract  has  been  re-  O'Reilly,  10  N.  J.  Law  Jour.  (N.  J.)  216; 

scinded  tbe  parties  are  discharged  from  s.  c. .  9  AH.  Rep.  209.     See  also  Cooke 

all   their   obligations  under    it,  and  of  v.  Murphy,  70  111.  96;  Coyner  v.  Lynde, 

course  may  make  a  new  agreement  upon  10  Ind.  282;  Lawrence  r.  Davey.  28  Vt. 

whatever  terras  they  please.     Lattimore  264;  Bishop  t/.  Busse,  69  III.  403;  Stewart 

V,  Harsen,  14  Johns.  (N.  Y.)  330;  Muriroe  v.  Keicltas,  36  N.  Y.  388,  392;  Rollins  v. 

V,  Perkins,  9  Pick.  (Mass.)  298;  Magarity  Marsh.,  128  Mass.  116;  Moore  v.  Detroit 

V,  Shipman,  2  Mackey  (D.  C).  334.  Locomotive  Works,  14  Mich.  266;  Goebel 

The    case    of    Holmes   v.    Doane,    9  v,  Linn,  47  Mich.  489.     Compare  Endriss 

Gushing  (Mass.),  135,  furnishes  a  good  v.    Belle    Isle    Ice  Co.,   49   Mich.    279. 

illustration  of  the  (Practical  application  of  Contra,  that  they  hold  what  one  is  legally 

this  principle.    There,  A  agreed  to  carry  bound  to  do  a  consideration  for  a  prom- 

B  in  his  vessel  to  California,  if  B,  who  ise.     Ayres   v.   Railroad   Co.,  52  Iowa, 

was  a  carpenter,  would  work  in  preparing  478;  McCarty  v,  Hampton  BIdg.  Ass'n, 

her  for  sea  and  during  the  voyage.     Be-  61  Iowa,  287;  Festerman   v.  Parker,  10 

fore  the  vessel  was    ready  for   sea  A  Ired.  L.  (N.  Car.)  474;  Erb  v.  Brown,  69 

refused  to  carry  B,  unless  he  would  sign  Pa.  St.  216;  Vanderbilt  v,  Schreyer,  91 

the  shipping  papers,  and  pay  twenty-five  N.  Y.  392. 

dollars.  B  assented  to  this  arrangement,  2.  Where  A  made  an  agreement  with 
and  signed  the  papers,  but  failing  to  pay  B  for  the  performance  of  various  literary 
the  amount  agreed  upon  was  left  on  shore  labors,  and  subsequently  a  new  agree- 
by  A,  against  whom  he  subsequently  ment  was  entered  into  between  them  by 
brought  suit.  The  court  held  that  he  which  A  agreed  to  .devote  his  whole  time 
could  not  recover.  Dewey  J.,  in  deliv-  and  attention  to  the  editing  of  a  certain 
ering  ti^e  judgment,  said:  *'The  defend-  newspaper,  it  was  held  that  the  second 
ant  might  show  that,  at  a  period  prior  agreement  rescinded  the  first  on  the 
to  the  sailing  of  the  vessel,  he  gave  notice  ground  of  inconsistency.  Patmore  v, 
to  the  plaintiff  that  he  would  not  comply  Colburn,  i  C.  M.  &  R.  65.  See  also 
with  his  original  agreement,  and  would  Taylor  v.  Hilary,  i  C.  M.  &  R.  741; 
hold  himself  responsible  for  all  damages  Thornhill  v,  Neats,  8  C.  B.  N.  S.  831; 
by  reason  of  such  breach  of  contract;  Bacon  v.  Cobb,  45  III.  47;  Stow  v,  Rus- 
and  that  the  plaintiff  thereupon  elected  sell,  36  111.  18;  Chrisman  v,  Hodges,  75 
not  to  avail  himself  of  his  right  to  recover  Mo.  4x3. 

damages  therefor,  but  chose  to  make  a        It  results  from  the  doctrine  that  a  new 

new  contract,  giving  the  defendant  more  and  inconsistent  agreement  will  discharge 

Advantageous  terms,  .  .  .  and  such  new  a  former  contract,  that  a  surety  will  be 
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Change  of  Parties* — ^A  contract  may  be  discharged  by  an 

agreement  which,  while  leaving  the  manner  of  performance  un- 
changed,  substitutes  new  parties  in  place  of  those  originally  bound.^ 

61.  Form  of  Hew  Agreement — Contracts  under  Seal—Statute  of  Frandi. 
— It  is  a  maxim  of  the  common  law  that  every  contract  or  agreement 
ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  that  which 
first  made  it  obligatory — Unumquodque  dissolvitur  eodem  ligamine 
quo  ligatur^  Consequently,  at  the  common  law  a  contract  under 
seal  could  not  be  discharged  or  varied  by  a  subsequent  parol 
agreement.'  In  America  this  doctrine  has  been  somewhat  modi- 
discharged  if  the  principals  alter  the  members  to  the  firm.  When  a  partner 
original  contract  in  any  material  point  retires  from  a  firm  and  a  new  member  is 
As  the  surety  is  not  a  party  to  the  new  taken  in  to  fill  his  place,  the  creditors  of 
agreement  he  is  not  bound  by  it,  and  he  the  old  firm  may  agree  to  release  the 
is  not  liable  under  the  ^original  contract,  retiring  partner,  and  look  to  the  new  firm 
for  that  has  been  discharged  by  the  new  for  the  payment  of  their  claims.  Kountz 
agreement.  Whitcher  t^.  Hall,  5  B.  &  C.  v.  Holthouse,  85  Pa.  St.  235;  Story  on 
276;  General  Steam  Navigation  Co.  v.  Part.,  g§  152,  153.  As  the  new  partner 
Rolt,  6  C.  B.  N.  S.  550;  Polak  v.  Everett,  is  not  liable  for  the  debts  of  the  old  firm, 
L.  R.  I  Q.  B.  D.  669.  his  assumption  of  liability  is  a  sufficient 

"The  law  requires  that  if  there  is  any  consideration  for  the  creditor's  promise 

agreement    between  the  principals  witli  to  release  the  retiring  partner.     '*  I  ap- 

reference  to  a  contract  to  the  performance  prehend  the  law  to  be  now  settled,"  said 

of  which  another  is  bound  as  surety,  he  Parke,  B.,  in  Hart  v.  Alexander,  2  M. 

ought  to  be  consulted  in  reg^d  to  any  &  W.  484,493,  '*that  if  one  partner  goes 

proposed  alteration,  and  if  he  is  not,  or  out  of  a  firm  and  another  comes  in,  the 

does  not  consent  to  the  alteration,  he  will  debts  of  the  old  firm  may,  by  the  consent 

be  no  longer  bound,  and  the  court  will  of  all  the  three  parties, — ^the  creditor,  the 

not  inquire  whether  it  is  or  not  to  his  in-  old   firm,  and  the  new  firm, — be  trans* 

jury."     Paine  v.  Jones,  76   N.   Y.   274,  ferred  to  the  new  firm." 

278-^;  Rowan  v,  sharp's  Rifle  Mfg.  Co.,  2.  Broom's  Legal  Maxims,  *877. 

33  Conn.  I,  23:  Bensinger  v.  Wren,  100  8.  It  was  no  answer  to  an  action  for  a 

Pa.  St.  500.     See  title   Principal  and  breach  of  covenant,  that  the  defendant 

Surety.  had   abstained  from   performing  at  the 

1.  Inst.  Lit.,  in.  XXX,  §  iii;  Mac-  request  of  the  plaintiff,  although  if  be  had 
keldey's  Roman  Law.  g  538.  Suppose  been  prevented  from  performing  by  the 
A  owes  B  one  hundred  dollars,  and  B  immediate  act  of  the  plaintiff  he  would 
owes  C  one  hundred  dollars,  the  three  have  been  excused.  In  West  9.  Blake- 
may  meet  and  agree  that,  instead  of  A  way,  2  M.  &  G.  729,  an  action  of  covenant 
paying  B,  and  B  paying  C,  A  shall  pay  was  brought  by  the  executor  of  a  lessor 
the  money  directly  to  C;  C  accepts  A  as  against  the  lessee,  upon  a  covenant  in 
his  debtor  and  discharges  B,  and  B  in  the  lease  to  yield  up  the  demised  premises 
his  turn  discharges  A.  The  considera-  at  the  expiration  of  the  term,  together 
tion  for  A's  promise  to  pay  C  is  the  with  all  erections  and  improvements 
abandonment  by  B  of  his  claim  against  which  should  be  made  during  the  term. 
A; 'for  B's  release  of  A.  C's  release  of  B;  The  breach  assigned  was  the  removal  of 
and  for  C*s  release  of  'B,  A's  promise  to  a  greenhouse.  The  defendant  pleaded, 
pay  him  the  one  hundred  dollars.  Thus  that  it  was  agreed  between  the  lessor  and 
there  is  a  consideration  for  the  promise  himself  that  if  he  would  erect  a  green- 
of  each.  Tatlock  v,  HarVis,  3  Term,  house  upon  the  demised  premises  he 
180:  I  P^rs.  on  Conts.  *2i7.  should  be  at  liberty  to  pull  it  down  and 

Where  H.  sold  a  wagon  to  A.,  who  remove  it  at  the  expiration  of  the  term, 

afterward  sold  it  to  C,  and  C.  agreed  to  and  that  he,  confiding  in  the  agreement, 

pay  H.,  who  consented  to  accept  him  as  did  erect  such  a  greenhouse.    The  court 

his  debtor  instead  of  A.,  it  was  held  that  held  that  the  plea  was  bad.   The  original 

thedebtdueby  A.  to  H.  was  extinguished,  contract  being  under  seal,  performance 

Heaton  v,  Angier,  7  N.  H.  397.  of  it  could  not  be  dispensed  with  by  an 

The  principle  is  frequently  applied  when  agreement    not   under   seal.     See    also 

a  partnership  is  changed  by  the  retire  Thompson    9.    Brown,    7    Taunt.    656; 

ment  of  a  partner,  or  the  addition  of  new  Spence  v.  Healey,  8  Ex.  668;  Cordwent 
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fiedy  and  a  parol  dispensation  of  performance  is  generally  held  to 
be  a  good  defence  to  an  action  on 'a  sealed  instrument,  if  it  is 
supported  by  a  sufficient  consideration,  or  has  caused  the  breach 
for  which  the  party  who  gave  it  seeks  to  recover.*  A  simple  con- 
tract may  be  discharged  by  a  subsequent  parol  agreement,  whether 
the  original  contract  were  reduced  to  writing,  or  consisted  simply 
of  spoken  words.  When,  however,  the  original  contract  is  required 
by  the  Statute  of  Frauds  to  be  in  writing,  the  better  opinion  is 
that  it  cannot  be  varied  by  a  subsequent  contract  which  is  not  in 
writing.  As  the  new  contract  is  rendered  void  by  the  Statute  of 
Frauds,  it  ought  not  to  affect  the  rights  acquired  under  the  former 
agreement.*^  There  are  case^,  however,  which  decide  the  other 
way.'  And  in  England  it  would  seem  that  a  contract  which  is 
required  by  the  statute  to  be  in  writing  may  be  absolutely  dis- 
charged bv  an  oral  agreement,  although  it  cannot  be  varied  without 
a  writing.* 

62.  Provisioiifl  for  Plaoharge. — A  contract  may  contain  provisions 
which  make  it  determinable  under  certain  circumstances. 

63.  Hon-folfllment  of  a  Specified  Term.— The  parties  may  intro* 
duce  into  their  contract  a  provision  that  if  one  of  them  fail"  to  ful- 
fil a  certain  specified  term,  the  other  shall  be  entitled  to  treat  the 
agreement  as  at  an  end.^ 

r.  Hnot,  8  Taunt.  596;  Mayor  of  Berwick  v.  Wane,  x  Sm.   L.   C.  (8th  Am.    Ed.) 

V.  Oswald,  I   E.  &  B.  295;   Woodruflfv.  669. 

Dobbins,  7  Blackford  (I nd.),  582:  Hogen-  S.  Cummings  v.  Arnold,  3  Met.  (Mass.) 

camp  V,  Ackerman,  4  Zab.  (N.  J.)  133.  486;  Steams  v.  Hall,  9  Gushing  (Mass.), 

1.  U.  S.  V.  Howell,  4  W.  C.  C.  R.  620;  31. 

Fleming  r.  Gilbert,  3  Johns.  (N.  Y.)  528;  4.  Willes.  J.,  in  Noble  v.  Ward,  L.  R, 

Lc  Fevre  v,  Le  Fevre,  4S.  &  R.  (Pa.)  241;  a  Ex.  135;  Lord  Denman,  C.  J.,  in  Goss 

Dearborn  v.  Cross,  7  Cowcn  (N.  Y.),  48;  v.  Lord  Nugent,  5  B.  &  Ad.  58. 

Canal  Co.  v,  Ray,  loi  U.  S.  522;  Esmond  0.  The  diflference  between  this  mode 

V,  Van  Benschoten,  X2  Barb.  (N.  Y.)366;  of  discharge  and  that  by  breach  is  this: 

Notes  to  Cumber  v.  Wane,  i  Sm.  L.  C.  When  the  parties  have  agreed  that  one  of 

(8th  Am.  Ed.)  665,  666;  2  Am.  L.  C.  (5th  them  shall  have  an  option   to  dissolve 

£d.)  590-594.     See  also  Nash  v.  Arm-  thecontractif  certain  of  its  terms  are  not 

strong,  10  C.  B.  N.  S.  259.  observed,  upon  the  non-fulfilment  of  the 

In  an  action  upon  a  contract  under  specified  terms  the  party  may  exercise 
teal,  which  is  executory  on  both  sides,  his  option,  and  if  he  elects  to  treat  the 
the  defendant  may  show,  in  defence,  that  contract  as  at  an  end  it  will  be,  dis- 
before  any  part  of  the  contract  had  been  charged.  But  when  a  term  of  the  con- 
executed,  and  before  a  breach,  the  parties  tract  is  broken,  and 'there  is  no  agree- 
agreed  to  vary  its  terms,  and  that  he  ment  that  the  breach  of  that  term  shall 
offered  to  perform  as  thus  varied,  but  it  operate  as  a  discharge,  it  is  always  a 
is  necessary  to  show  an  assent  to  the  question  for  the  courts  to  determine 
change  on  the  part  of  the  plaintiff,  upon  whether  or  not  the  default  is  in  a  matter 
a  common  understanding  as  to  the  change,  which  is  vital  to  the  contract;  for  if  it  is 
Holdsworth  v.  Tucker,  3  New  Eng.  Rep.  not,  the  contract  will  not  be  discharged. 
(Mass.)  499.  L.  R.  7  Ex.  7. 

8.  Goss  V,  Lord  Nugent.  5  B.>  &  Ad.  The  case  of  Head  v.  Tattersall  iwx- 

.58;    Noble  v>  Ward,  L.   R.  2   Ex.  135;  nishes  an  instance  of  a  contrac   r'hicu 

Ogle  V.  Earl  Vane.  L.  R.  2  Q-  B.  275;  contained  a  provision  for  its  dischart::e< 

s.  c,  L.  R.  3  0-  B.  272;    Hickman   v.  The  plaintiff,  on  Monday,  bought  :  horse 

Haines,  L.  R.  10  C.  P.  598;  Hasbrouck  of  the  defendant  which  was  warrant 'd  tL 

V.  Tappen,  15  Johns.  (N.  Y.)  200;  Swain  have    been    hunted    with    the    liicester 

V.  Seamans,  9  Wall.  (U.  S.)  272;  Hill  v,  hounds.    By  a  condition  of  the  contract 

Blake,  97  N.  Y.  216;  Notes  to  Cumber  he  was  to  be  at  liberty,  up  to  the  Wed- 
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64.  Ooourrenee  of  Partionlar  Svent. — The  parties  may  introduce  a 
provision  that  the  contract  shall  be  discharged  upon  the  perform- 
ance of  a  condition,  or  the  occurrence  of  a  particular  event.* 

66.  Option  to  Discharge — ^Domestic  Service. — A  continuing  Contract 
may  contain  a  provision  which  makes  it  determinable  at  the  option 
of  either  party ;  and  such  a  provision  is  sometimes  incorporated 
into  it  by  implication  from  known  usage  and  custom.*    A  con- 

nesday  evening  following  the  sale,  to  re-  ing  that  he  was  bound  to  load  his  cargo, 
turn  the  horse  if  it  did  not  answer  to  its  that  part  of  the  contract  not  coming 
description.  While  it  was  in  his  posses-  within  one  of  the  excepued  risks;  but  the 
sion,  though  not  through  any  default  or  court  held  that,  he  could  not  recover, 
neglect  on  his  part,  it  met  with  an  acci-  "  It  was  an  entire  contract,"  said  Cock- 
dent  which  depreciated  its  value.  The  burn,  C.  J.,  *'and  there  was  an  tnsuper- 
horse  did  not  answer  to  the  description,  able  obstacle  to  the  performance  of  it  in 
and  the  plaintiff  returned  it  before  the  toto;  and  the  defendant  was,  therefore, 
'  Wednesday  evening,  and  brought  an  ac-  justified  in  not  performing  that  part  of  it 
tion  for  the  price  which  he  had  paid,  which  was  possible,  but  which,  without 
Held^  that  he  was  entitled  to  recover,  the  possibility  of  performing  the  other 
Cleasby,  B.,  said:  ''As  a  timfe  for  return-  part  of  it,  was  useless." 
ing  the  horse  was  expressly  fixed  by  the  Where  a  contract  for  the  sale  of  a 
conti^ct,  an  accident  occurring  within  quarry  provided  that  the  agreement  to 
the  time,  (rom  a  cause  beyond  the  plain-  purchase  should  be  null  and  void  in  case 
tiff's  control,  ought  not  to  deprive  him  of  no,  profits  were  made,  or  the  premises 
his  right.  .  .  .  The  effect  of  the  contract  should  be  abandoned  by  reason  of  ven- 
was  to  vest  the  property  in  the  buyer,  dees  "believing  that  the  quarry  could 
subject  to  a  right  of  rescission  in  a  par-  not  be  a  paying  one  or  a  profitable  one 
ticular  event,  when  it  would  revest  in  the  to  them  in  their  estimation,"  in  a  suit 
seller.  I  think,  in  such  a  case,  that  the  brought  for  a  balance  of  the  purchase- 
person  who  is  eventually  entitled  to  the  money,  it  being  shown  that  vendees 
property  in  the  chattel  ought  to  bear  any  made  no  profit,  and  believed  the  quarry 
loss  arising  from  any  depreciation  in  its  unprofitable,  held^  that  vendor  was  not 
value,  caused  by  an  accident  for  which  entitled  to  recover,  and  it  was  error  to 
nobody  is  in  fault.  Here  the  defendant  submit  to  the  jury  the  question  of  possi- 
is  the  person  in  whom  the  property  is  re-  ble  profits.  Krum  v,  Mersher,  9  AtL 
vested,  and  he  must  therefore  bear  the  Rep.  (Pa.)  334. 

loss."    See  also  Elphick  v,  Barnes,  L.  R.  Stipulations  that  the  law  imports  into 

5  C.  P.  D.  321.  a  contract  become  as  effectually  a  part  of 

1.  Thus,  a  bond  generally  contains  a  its  terms  as  though  they  were  expressly 

condition  that  if  the  obligor  does  some  written  therein.     Snow  v,  Ind.,  B.  &  W. 

act  the  obligation  shall  be  void.     So  it  is  R.  Co.,  7  West.  Rep.  (Ind.)  264. 

usual  to  insert  in  a  charter-party  a  provi-  It  is  an  implied  term  in  every  contract 

sion  that  the  ship-owner  shall  be  excused  with  a  carrier,  that  if  a  loss   is  caused 

if  the  performance  of  the  contract  be  pre-  "  by  the  act  of  God,  or  the  public  enemy, 

vented  by  the  occurrence  of  certain  speci-  or  a  defect  inherent  in  the  thing  carried," 

fied  events.     In  Geipel  v.  Smith,  L.  R.  7  the  Carrier  shall  be  excused.     See  Nug- 

Q.  'B.  404,  the  defendant  engaged  to  load  ent  v.  Smith,  L.  R.  i  C.  P.  D.  423..   For 

his  vessel  with  a  cargo  of  coals  at  a  meaning  of  "act  of  God  "see  article  00 

spout,  as  directed  by  the  plaintiff,  and.  Act  of  God. 

having  loaded,  to  proceed  to  Hamburg,  2.  Offer  and  Aeoeptanoe — ^Difdharge  liy 

and  there  deliver  the  coals.     The  char-  Agreement. — Where  to  either  party  to  a 

ter-party  excepted  certaia  risks,  one  of  written  contract  is  reserved  the  option  of 

which  was   **  the  restraints  of    princes  rescinding  it  before  a  certain  day,  and 

and  rulers."    Before  anything  had  been  one  party  before  the  day    returns  the 

done  by  either  party  in  furtherance  of  contract,  begging  for  an  extension  of  the 

the  contract,   war    broke    out    between  time  for  its  performance,  this  is  equiv- 

France  and  Germany,  and  the  port  of  alent  to  a  rescission  if  the  extension  is 

Hamburg  was  declared  to  be  blockaded,  not  agreed  to.     Thayer  v,  Allison,  109 

The  defendant    threw  up    the    charter-  111.  180. 

party,  and  refused  even  to  go  to  the  If   one   man   employ  another  in  the 

spout  and  load  his  cargo.     The  plaintiff  capacity  of   clerk,   provided    that   each 

sued  him  for  a  breach  of  contract,  claim-  shall  have  a  right  to  put  an  end  to  the 
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tract  for  domestic  service  may  be  determined  by  the  servant  upon 
giving  the  customary  notice,  ^and  by  the  master  upon  giving  the 
customary  notice,  or  paying  the  servant  his  wages  for  the  length 
of  time  to  which  he  is  entitled  to  notice.  The  length  of  the  not- 
ice is  regulated  by  the  custom  of  the  place  where  the  contract  is 
made.^  When  the  hiring  is  for  no  certain  time,  and  the  wages 
are  not  paid  at  fixed  periods,  the  contract  may  be  detemlined  at 
the  will  of  either  party,  without  giving  any  notice.* 

86.  Diicharge  by  Performance. — When  the  terms  of  a  contract  have 
been  fulfilled  the  contract  is  discharged.  In  order  that  perform- 
ance may  work  a  discharge,  both  the  parties  must  have  done  all 
that  the  contract  required  them  to  do.  When  one  party  has  per- 
formed his  part  of  an  agreement  he  is  free  from  further  liability, 
but  the  contract  is  not  discharged  until  the  other  party  also  has 
performed  his  part  of  the  agreement* 

If  there  be  a  partial  or  total  failure  of  performance,  the  contract 
is  broken.  ^  ; 

67.  Payment  of  Less  than  is  Due — ^By  Promiflsory  Hote. — It  is  an 
old  rule  of  the  common  law  that  the  payment  of  a  sum  less  than 
that  which  is  due  cannot  operate  as  a  satisfaction  of  the  debt."* 

relation  at  any  time  upon  giving  one  8.  The    performance    of    a    contract 

month*8  notice  to  the  other,  the  employ-  should  be  a  fair  and  reasonable  perform- 

ment  may  be  determined  by  complying  ance  of  that  which  the  parties  intended 

with  the  express  terms  of  the  agreement,  should  be  done — not  a  performance  which 

Under  a  contract  of  employment  for  a  merely  satisfies  the  letter  of  the  agree- 

stated  term  at  a  sum  certain,  which  gives  ment,  but  a  substantial  bona  fide  compH- 

the  employer  the  right  to  discharge  the  ance  with  its  spirit.  When  and  by  whom  a 

employee  for   ''unfitness,"  and   const!-  contract  should  be  performed,  and  whe- 

tntes  him  sole  judge  of  the  sufficiency  of  ther  or  not  certain  acts  amount  toaper- 

reasons  for  discharge,  he  has  no  right  to  formance,  are  questions  which  can  only 

discharge  the  employee  before  the  expi-  be  answered  by  referring  to  the  agree- 

ration  of  the  term  because  he  refuses  to  ment  itself. 

consent  to  a  reduction  in  wages.    Win-  4.  If  one  man  owes  another  one  hun- 

s!Jp    V.    Portland    League   Base-ball  &  dred  dollars,  and  the  creditor  agrees  to 

Ahletic  Assn.,  7  Atl.  Rep.  (Me.)  706,  78  accept  fifty  dollars  in  satisfaction  of  his 

Me.  571.                                              ^  claim,  and  gives  the  debtor  a  receipt  in 

1.  Parker  v.  Ibbetson,  4  C.  B.  N.  S.  full,  he  may  immediately  afterwards  sue 

347:  Add.  on  Conts.  438-^;  Whart.  on  him  for  the  other  fifty  dollars.     But  if 

Conts.,  §  718 ;  Leake,  673.  the  creditor  receives  some  collateral  thing 

In   England,  the  hiring  of  a  servant  in  satisfaction,  it  is  a  good  discfiarge  of 

without  any  engagement  as  to  the  dura-  the  debt.     The  courts  will  not  inquire 

tion  of  the  service  is  construed  to  be  a  into  its  value.     Thus,  a  horse  worth  fifty 

hiring  for  a   year,   determinable    by  a  dollars  might  be  received  in  satisfaction 

month's  warning,  or  the  payment  of  a  of  a  debt  of  one  thousand  dollars,  while 

month's  wages.     Nowlan  v.  Ablett,  2  C.  a  payment  in  cash  of  five  hundred  dollars 

M.  &  R.  54.    Such  an  implication  does  would  leave  the  debtor  liable  to  a  suit 

not  generally  exist  in  America.  for  the  balance  of  the  debt.     The  reason 

8.  Thus  in   Coffin   v.  Landis,  46  Pa.  for  this  difference  is,  that  money  hav- 

St.  *426,   the    defendant    employed    the  ing  a  fixed  value,  a  small  sum   cannot 

plaintiff  to  sell  his  lands.     Nothing  was  possibly  be  worth  as  much  as  a  larger; 

said  in  regard  to  the  time  during  which  whereas  a  collateral  thing,  for  all  that  ap- 

the  agreement  should  continue.     The  de-  pears,  may  be  worth  as  much  as,  or  more 

fendant  discharged  the  plaintiff  without  than,  (he  debt.     It  was  accordingly  held 

previous  notice,  and  the  court  held  that  in  the  early  cases,  that  a  promissory  note 

be  was  justified  in  doing  so,  as  the  agree-  for  a  less  amount  than  the  debt  could  not 

ment  was  determinable  at  the  will  of  be  received  in  satisfaction.  **If;£'5beno 

either  party,  without  wamiag  to  the  other,  satisfaction  for  jf  15,  why  is  a  simple  con- 
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« 
When  a  creditor  accepts  a  promissory  note  from  his  debtor,  the 

question  arises  whether  the  note  is  an-  absolute  extinguishment  of 

the  debty  or  an  extinguishment  conditional  upon  its  payment  at 

maturity. 

In  England,. and  in  most  of  the  United  States,  in  the  absence  of 
other  evidence,  the  presumption  is  that  a  promissory  note  was  in- 
tended as  a  conditional  payment,  so  that  if  it  be  not  paid  at  ma- 
turity payment  of  the  debt  may  be  enforced  as  if  the  note  had  not 
been  given. ^  In  Massachusetts,  Maine,  and  Vermont  the  pre- 
sumption is  that  it  was  intended  as  an  absolute  payment.*  The 
difference,  however,  is  only  one  of  presumption,  for  it  is  uni- 
versally held  that  if  the  creditor  accepts  the  note  in  full  satisfac- 
tion and  discharge  of  the  debt,  his  only  remedy  is  upon  the  note.* 

68.  Tender. — As  performance  will  discharge  a  contract,  so  in 
some  cases  viH  an  attempt  to  perform,  although  actual  perform- 
ance be  not  accomplished."* 

tract'  to  pay  £^  a  satisfaction  of  another  '  8.  So,  if  the  creditor  is  guilty  of  laches^ 

simple  contract  of  three  times  the  valqe  ?"  and  omits  duly  to  present  the  bill  or  note. 

Cumber  v.  Wane,  i  Strange,  496;  s.  c,  i  and  to  give  notice  of  its  dishonor  if  not 

Sm.  L.  C.  633.  paid,  the  instrument  becomes  money  in 

But  this  doctrine  has  been  overruled  by  his  hands  as  between  him  and  the  person 

the  modern  cases,  and  it  is  now  held  that  from  whom  he  received  it     Peacock  v. 

a  promissory  note  may  be  a  good  satis-  Pursell,  14  C.  B.  N.  S.   728.     So  if  the 

faction,  although  it  be  for  a  less  amount  note  were  originally  received  as  cash,  as 

than  the  debt.     Goddard  v,  O'Brien,  C  bank  bills  are  usually  received,  the  pay- 

Ft.  9  Q.  B.  D.  39;  s.  c.,2i  Amer.  L.  Reg.  ment  would  be  absolute.     Guardians  of 

N.  S.  637;  Mechanics'  Bank  v,  Huston,  the  Poor  «/.  Greene,  i  H.  &  N.  889. 
II  W.  N.  C.  (Pa.)  389.                    ^  4.  Thus,  if  a  vendor  tenders  goods  in 

If  a  promissory  note  may  be  a  satisfac-  pursuance  of  the  terms  of  a  contract,  and 
tion  for  a  sum  greater  than  its  face  value,  satisfies  all  the  requirements  of  the  con- 
there  seems  tp  be  no  reason*  why  a  tract  with  respect  to  delivery  and  so 
money  payment  should  not  have  the  forth,  but  the  vendee  refuses  *to  accept 
same  effect,  for  a  promissory  note  can-  them,  the  vendor  may  successfully  main- 
not  possibly  be  worth  more  than  its  face  tain  or  defend  an  action  for  the  breach  of 
value  in  cash.  It  is  probable  that  the  old  the  contract  Startup  e^.  Macdonald,  6 
doctrine  of  the  common  law  will  sooner  M.  &  G.  593. 

or  later  be  abandoned,  and  a  creditor        But  when  performance  consists  in  the 

who  chooses  to  receive  a  partial  payment  payment  of  money,  a  tender  of  payment 

in  satisfaction  of  his  demands  be  held  to  does    not    discharge    the    contract,   but 

his  agreement.    See  Goddard  v.  O'Brien,  rather  establishes  the  liability  of   him 

L.  R.  9  Q.  B.  D.  39.  who  makes  the  tender,  for,  in  general, 

1.  Sard  V.  Rhodes,  i   M.   &   W.    153;  he  is  liable  to  pay  the  sum  which  he  ten- 

Sayer  v.  Wagstaff ,  5  Beav.  423 ;  Peter  v.  ders  whenever  he  is  called  upon  to  do  so. 

Beverly,  19  Pet.  (U.  S.)  532 ;  Robinson  But  it  puts  a  stop  to  accruing  damages 

V.  Read,  9  B.  &  C.  455;  Maillard  v,  Duke  or  interest  for  delay  in  payment,  and  if 

of  Argyll,  6Sc.  N.  R.  938;  In  re  London,  an  action  be  brought  for  the  debt  it  en- 

etc.  Bank,  34  L.  J.  Ch.  418;  Article  on  titles  the  defendant  to  costs.     Cornell  v, 

**  Payment    in    Something    Else    than  Green,  10  S.  &  R.  (Pa.)  14. 
Money,"  11  Cent.  L.  J.  3^;  Morriss  v.        In  order  that  a  man  may  profit  by  his 

Harveys,  75  Va.  726;  Sayre  v.  King,  17  tender,  he  must  from  the  time  of  making 

W.Va.  562;  /nr^  Parker,  1 1  Fed.Rep.397.  it  continue  ready  and  willing  to  carry  it 

Where  the  debtor  gives  a  new  security  into  effect.     Consequently,  if  after  hav- 

which  is  void  and  avoided,  the  creditor  ing  made  a  tender  he  refuses  to  pay  his 

may  sue  him  on  the  original  contract,  debt,  he  loses  the  benefit  of  his  tender. 
Walker    v.   Mayo,   3    New   Eng.    Rep.        The  tender  must  be  an  actual  produc- 

(Mass.)  195.  tion  of  the  money,  and  a  proffer  of  it  to 

8.  a  Pars,  oa  Conts.  (7th  Ed.)*624,  and  the  creditor.     The  entire  sum  due  must 

notes.  be  offered  in  such  a  form  that  the  credi- 
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69.  Impossibility.— A  contract  may  be  impossible  of  performance 
at  the  time  when  it  is  made  ;  or  it  may  become  impossible  by 
events  happening  subsequently  to  its  formation. 

70.  Known  to  Both  Parties.— A  contract  to  do  a  thing  which  both 
the  promisor  and  promisee  know  to  be  physically  impossible  of 
performance  imposes  no  obligation  upon  either  party.* 

71.  Legal  Impossibility. — A  contract  to  do  a  thing  which  is  legally 
impossible  is  void.*^ 

73.  Non-existence  of  Snbject-matter. — When  a  contract  is  made 
upon  the  supposition  that  a  certain  thing  is  in  existence,  and  it 
turns  out  that  the  thing  never  was  in  existence,  or  had  been  de- 
stroyed at  the  time  when  the  contract  was  made,  the  agreement  is 
void  as  having  been  made  under  a  mistake.* 

tor  may  take  the  exact  amount  of  his  "that  there  may  not  be  cases  in  which  a 
debt.  Th(*  tender  mast  be  unconditional,  man  may  have  contracted  to  do  something 
A  debtor  has  no  right  to  annex  any  con-  which  in  the  present  state  of  scientific 
ditions  to  which  the  creditor  has  a  right  knowledge  may  be  utterly  impossible, 
to  object.  For  instance,  he  has  no  right  and  yet  he  may  have  so  contracted  as  to 
to  demand  a  receipt  in  full.  But  if  he  warrant  the  possibility  of  lis  performance 
merely  asks  a  receipt  for  the  amount  by  means  of  some  new  discovery,  or  be 
which  he  tenders,  the  tender  will  be  liable  in  damages  for  the  non  perform- 
good.  See  article  on  *' The  Requisites  to  ance,  and  cannot  set  up  by  way  of  de- 
a  Valid  Tender,"  17  Amer.  L.  Reg.  N.  S.  fence  that  the  thing  was  impossible." 
745,  where  the  cases  are  collected.  See  The  domain  of  impossibility  is  being  con- 
title  Tender.  stantly  narrowed    by    the    increase    of 

1.  No  expectation   is  created  in    the  scientific  knowledge, 

breast   of  the  promisee,  and   therefore  8.  Where  a  servant  agreed,  in  considera- 

no  wrong  is  done  him  if  the  promise  is  tion  of  certain  services  to  be  rendered  to 

not  fulfilled.     It  is  not  so  much  the  im-  himself,  to  discharge  a  debt  due  to  his 

possibility  of  performance  whch  renders  master,  it  was  held  that  the  agreement 

the  agreement  invalid,  as  it  is  the  ab-  was  void,  because  it  was  legally  impos- 

sence  of  that  true  consent  which  is  the  sible  for  the  servant  to  discharge  a  debt 

life  of  every  contract.     **  I  think.'*  said  due  to  liis  master.     Harvy  v.  Gibbons,. 

Brett.  J.,  in  Ciififord  v.  Watts,  L.  R.  5  C.  2  Lev.  161.  See  also  Faulkner  z/.  Lowe,  3 

P.  588.  "it  is  not  competent  to  a  defend-  Ex.   595;    Stevens   ».   Coon,    i    Pinney 

ant  to  say  that  there  is  no  binding  con-  (Wis.).  356. 

tract,  merely  because  he  has  engaged  to  8.  The  parties  make  no  contract  be- 
do  something  which  is  physically  impos-  cause  the  thing  which  they  supposed  to 
sible.  I  think  it  will  be  found  in  all  the  exist,  and  the  existence  of  which  was 
cases  where  that  has  been  said,  that  the  indispensable  to  the  making  of  their  con- 
thing  stipulated  for  was,  according  to  tract  had  no  existence.  Gibson  v.  Pelkie, 
the  state  of  knowledge  of  the  day,  so  ab-  37  Mich.  380;  Franklin  v.  Long.  7  Gill  & 
surd  that  the  parties  could  not  be  sup-  John.  (Md.)  407:  Strickland  v.  Turner, 
posed  to  have  so  contracted.'*    Accord-  7  Ex.  208. 

ing[ly.  If  a  man  should  bind  himself  to  do  Where  a  cargo  of  com  was  sold  while 

something  which  may  be  deemed  to  be  on   its   way  by  sea  to   London,   and   it 

within  the  range  of  possibility,  but  which  turned  out  that  prior  to  the  sale  the  cargo 

has  never  yet  been  done,  and  is  not  even  had  been  destroyed,  it  was  held  that  the 

known  to  be  possible,  he  would  be  re-  contract  of  sale  was   invalid.     '*  It  ap' 

sponsible  in  damages  if  he  failed  to  per-  pears   to  me  clearly."  said  Lord  Cran- 

form  his  agreement.     A  contract  to  con-  worth.  "  that  what  the  parties  contem- 

siruct  a  vessel  which  should  be  able  to  plated,  those  who  bought  and  those  who 

cross  the  Atlantic  in  ^ve  days  would  sold,   was  that  there  was  an    existing 

very  probably  be  valid  at  the  present  something  to  be  sold  and  bought."    No 

day,  although  such  a  thing  has  never  yet  such  thing  existing,   the    contract  was 

been  done;  while  one  hundred  years  ago  void.     Couturier  v.  Hastie,  5  H.   L.  C. 

such  a  contract  would  have  been  thought  673. 

absurd.     **  I  am  not  prepared  to  say,"  So  a  covenantee  was  discharged  from 

said  Willes,  J.,  in  the  case  last  cited,  the  performance  of  his  covenant  to  i(\^ 
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ZnowB  to  Om  PArty.  CONTRACT.  SfEwt  of  Clumge  ia  Law. 

73.  Known  to  One  Party. — When  the  impossibility  of  performance 
is  known  to  the  promisor,  but  not  known  to  the  promisee,  the 
former  is  liable  in  damages  for  a  failure  to  perform.^ 

If  the  possibility  is  known  to  the  promisee,  but  not  to  the  prom- 
isor, the  former  cannot  sue  the  latter  for  a  failui^e  to  perform.^ 

74.  Effect  exchange  in  Law. — Parties  must  always  be  considered  as 
contracting  with  reference  to  the  law  as  it  existed  at  the  time  of  the 
contract.  If  performance  of  a  contract  becomes  wholly  or  in  part 
impossible  by  reason  of  a  change  in  the  law,  the  contract  is  to  that 
extent  discharged,* 

one  thousand  tons  of  potter's  clay  yearly,  liable  for  a  breach  of  his  promise.     Wild 
upon  the  discovery  that  at  the  time  of  v,  Harris,  7  C.  B.  999;  Millward  v.  Little- 
making  the  covenant  there  was  not  so  wood.  5  Ex.  775. 
much  as  one  thousand  tons  of  clay  under  8.  Leake  on  Cont.  692. 
the  land.     Clifford  v.  Watts,  L.  R.  5  C.  3.  Atkinson  v.  Ritthie,  10  East.  534; 
P.  577.  Mayor  of  Berwick  v.  Oswald.  3  E.  &  B. 

Where  A  by  an  agreement  in  writing  665:  Brown  v.   Mayor  of  London,  9  C. 

*  leased  "  to  B  "  all  the  clay  that  is^^ood  B.  N.  S.  726;  s.  c,  in  Ex.  Ch.  13  C.  B. 

No.    I    fire-clay  on  his  land  "  described  N.  S.  828;  Jones  v.   ludd,  4  N.  Y.  412; 

for  a  term  of  three  years,  subject  to  the  Brick  Presby.  Ch.  z^.  Jn.  Y.,  5  Cowen  (N. 

condition  that  B  "  shall  mine  or  cause  to  Y.),  538. 

be  mined,  or  pay  for,  not  less  than  2000  The  laws  subsisting  at  the  time  of  mak- 

tons  of  clay  every  year,  and  shall   pay  ing  a  contract  and  where  it  is  to  be  ^per- 

therefor  twenty-five  cents  per   ton   for  formed  enter  into  and  form  a  part  of  it 

every  ton  of  clay  monthly  as  it  is  taken  as  if  they  were  expressly  referred  to  or 

away,"  it  was  held   that  if  clay  of  the  incorporated  in  its  terms.     Holbrook  v, 

quality  mentioned  And  in  quantity  suffi-  Ives,  7  West.  Rep.  (Ohio)  201. 

cient  to  justify  its  mining  could  not  by  In  Baily  v.  De  Crespigny,  L.  R.  4  Q. 

the  use  of  due  diligence  be  found  on  the  B.   180,  the  defendant  demised  certain 

land,  then  there  was  no  obligation  to  pay  premises  to- the  plaintiff,  and  covenanted 

the  amount  agreed  on  in  case  of  failure  that  neither  he  nor  his  assigns  would, 

to  mine.     Brick  Co.  v.  Pond, .38   Ohio  during  the  term,  permit  any  but  oma- 

Sc.  65;  Cook  V,  Andrews,  36  Ohio   St.  mental  buildings  to  be  erected  on  a  cer- 

178.  tain  paddock  fronting  the  demised  prem- 

In  an  action  by  one  railroad  company  ises.  Subsequently  a  railroad  company 
against  another  for  breach  of  contract  to  took  the  paddock,  under  powers  given 
co-operate  in  securing  such  legislation  to  them  by  an  act  of  Palliament.  and  built 
as  would  result  in  an  appropriation  of  a  railway  station  upon  it.  In  an  action  for 
public  lands  for  the  roads,  it  appearing  breach  of  the  covenant  it  was  held  that  the 
that  all  available  lands  were  exhausted,  defendant  was  discharged  from  cove- 
so  that  the  effort  would  necessarily  have  nantby  the  act  of  Parliament,  which  corn- 
been  futile,  held,  that  the  plaintiff  could  pelled  him  to  assign  to.  the  railway  com- 
not  recover.  Dubuque  S.  W.  R.  Co.  v»  pany,  and  so  put  it  out  of  his  power  to 
Ced.  Rap.  &  Mo.  Riv.  R.  Co.,  66  Iowa,  perform. 
366.  See  also  Exposito  v.  Bowden,  7  £.  & 

One  who  agrees  with  a  mortgagee  to  B.  763,  783.     The  outbreak  of  war  dis- 

pay  a  mortgage  on  its  assignment  to  him  solves  a  partnership  previously  existing 

is  released  from  his  promise  by  afore--  between  subjects  of  two  hostile  countries. 

Closure  and  sale  by  the  mortgagee.    Un.  Griswold  v,  Waddington.  15  Johns.  (N. 

Sav.  Inst.  V.  Hill,  139  Mass.  47.  Y.)  57;  i6  Johns.  (N.  Y.)  438;  Matthews 

Where  a  contract  is  entered  into  upon  v.  McStea.  91  U.  S.  7.  9:  The  William  Ba- 

an  assumption  of  the  parties  of  the  exist-  gaily.  5  Wall.  (U.  S.)  377,  407;  Taylor  v. 

ence  of  a  certain  fact  as  to  which  it  after-  Hutchinson,  25  Gratt.  (Va.)  536;  Hubbaid 

wards  appears  that  the  parties  were  mu-  v.  Matthews,  54  N.  Y.  43,  48,  49     If  a 

tuatly  mistaken,  the  contract  obligation  creditor  has  an  agent  in  the  country  of  the 

ceases.     Muhlenberg  «/.  Henning,  9  Atl.  enemy.payment  by  the  debtor  to  the  agent 

Rep.  (Pa.)  144.  resident  there  is  lawful.  Ward  v.  Smith, 

1.  If    a    married    man    promises    to  7  Wall.  (U.  S.)  447;  Buchanan  v.  Curry, 

marry   a   single   woman   who  does   not  19  Johns.  (N.  Y.)  137;  Kershaw  v.Kelsey, 

<uiuw  thai  he  is  already  married,  he  is  100  Mass.  561,  573;  Rodgen    v.   Bass. 
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76.  Temporary  Change. — When  the  impossibility  created  by  the 
law  is  only  temporary,  the  contract  will  be  suspended,  but  will  re- 
vive again  when  the  impediment  is  removed.* 

• 

46  Tex.  505;  Halev.  Wall,  22  Gratt.  (Va.)  ance  the  policy  void."    2.  That  time  is 

424.    And  so  is  the  investment  there  by  of  the  essence  of  the  contract,  and  a 

the  anient  of  monby  in  his  hands.     Bar-  failure  to  pay  involves  an  absolute  for- 

tow  Co.  Commrs.  v.  Newell,  64  Ga.  699.  feiiure,  but  that  under  the  circumstances 

A  provision  in  a  contract  of  insurance  if  the  company  insisted  on  *&  forfeiture 

that  no  action  shall  be  maintainable  on  the  assured  was  entitled  to  the  equitable 

it  unless   begun  within   twelve  months  value  of  the  policy  arising  from  the  pre- 

next  after  the  occurrence  of  the  loss,  does  miums  actually  paid,  i.e.,  the  difference 

not  in  casT  of  war  between  the  countries  between  the  cost  of  a  new  policy  and  the 

of  the  convracting  parties  operate  like  a  present  value  of  the  premiums  yet  to  be 

statute  of  limitations  bv  letting  the  term  paid  on  the  forfeited  policy  when  the  for- 

open  and  expand  itself  so  as  to  receive  feiture  occurred.  O/rz/anr  Crawford  v. Ins. 

within   it  the  term   of    legal    disability  Co.,  5  C.  L.  J.  100;  Abell  v.  Ins.  Co.,  18 

created  by  the  war,  and  then  close  to-  W.  Va.  400.    3.  That  the  doctrine  of  re- 

gether  at  each  end  of  that  period,  so  as  vival  of  contracts  suspended  during  war 

to  complete  itself  as  though  the  war  had  **  cannot  be  invoked  to  revive  a  contract 

never  occurred,  but  by  having  become  which  it  would  be  unjust  or  inequitable 

impossible    of    performance    by   law  is  to  revive — as  where  (as  here)  time  is  of 

wholly  discharged.     Semmes  v,  Ins.  Co.,  the  essence  of  the  contract,  or  the  parties 

13  Wall.   (U.    S.)   158.     Where  by  the  cannot  be  made  equal."    Waitc,  C.  J., 

terms  of  a  contract  for  work  and  labor  and  Strong.  J.,  dissented,  holding   that 

the  full  price  is  not  to  be  paid  until  the  failure  to  pay  the  annual  premium  when 

work  is  completed,  and  a  complete  per  it  matured  put  an  end  to  the  policy,  not- 
formance  becomes  impossible  by  act  of  *  withstanding  the  default  was  occasioned 

the  law.  the  contractor  may  recover  for  by  the  war.     Ace,  Dillard  v.  Ins.  Co., 

the  work  actually  done  at  the  full  prices  44  Ga.  119:  Worthington  v,  Ins.  Co.,  41 

agreed  upon.  Jones  v.  Judd.  4K.  Y.  411.  Conn.  372;  Tait  v,  Ins.  Co.,  i  Fltpp.  (U. 

To  discharge  the  contract  the  law  must  S.  C.  C.)  288.     Cli£ford  and  Hunt,  JJ., 

make  performance  impossible  not  merely  dissenting,    held  that  the  contract  was 

more  expensive  or  burdensome.     Baker  only  suspended  during  the  war  and  re- 

V.  Johnson,  42  N.  Y.  126.  vived  when  peace  ensued.     Ace,  Ins.  Co. 

1.  In  one  case  a  vessel  was  detained  v,  Duerson,  28  Gratt.  (Va.)630;  Ins.  Co. 

in  port  for  two  years  by  an  embargo,  yet  v,    Hilliard.  37   N.  J.   L.  444:  Cohen  v. 

the  owners  were  held  responsible  for  not  Ins.  Co..  50  N.  Y.  610;  Sands  v.  Ins.  Co., 

performing  their  contract  when  the  em<  50  N.  Y.  626;  Hamilton  v.  Ins.  Co..  9 

bargo  was  removed.     Hadley  v.  Clarke,  Blatchf.  (U.   S.   C.  C.)  234;  Ins.   Co.  v. 

8  T.   R.    259;  Baylies   v.    Fettyplace.  7  Atwood's  Admx.,  24    Gvatt.  (Va.)  497; 

Mass.  325;  Palmer  V.  Lorillard,  16  Johns.  Ins.  Co.  v.  Warwick,  20  Grait.  (Va.)  614; 

(N.  Y.)  348;  Odlin  v.  Ins.  Co.,  2  Wash.  Stratham  v,  Ins.  Co.,*45  Miss.  581;  Ins. 

C.  C.  312;  McBride  v.  Ins.  Co.,  5  Johns.  Co.  v.  Clopton,  7  Bush  (Ky.).  179. 

(N.  Y.)  299.     In  Scatham  v.  Ins.  Co.,  93  Where  the  condition  is  pos>ible  at  the 

U.  S.  24,  the  court  was  called  upon  to  date  of  the  instrument,  and  subsequently 

pass  upon  the  effect  of  the  non-payment  becomes  impossible  by  the  act  of  God,  or 

of  the  stipulated  annual  premium  in  a  of  the  law.  or  of  the  obligee,  the  obligation 

poliry  of  life  insurance  conditioned  to  be  and  the  condition  both  become  vuid.  Co. 

void  on   non-payment  of  the   premium,  Litt.  206,  a\  Taylor  v.  Taimor,  16  Wall, 

where  the  failure  to  pay  was  caused  by  (U.    S.)     36^,     369:     Brown    r.     Dille- 

the  intervention  of  war  between  the  ter-  hanty,  4  S.  &  M.  (Miss  )  713;  People  v. 

Mories  in  which  the  insurance  company  Bartlett,  3  Hill  (N.  Y.),  570;  Badlam  v, 

anJ    Jhc    assured    respectively    resided.  Tucker,  i    Pick.  (Tfass  )  284;  People  v. 

which  made  it  unlawful  for  them  to  hold  Manning,  8  Cow.  (N.  Y.)  297;  Whitney 

intercourse.  A  majority  of  the  court  held :  v.  Spencer.  4  Cow.  (N.  Y.)  39:  Blake  v. 

I.  That  such  a  policy  *'is  not  an  instir-  Niles,  13  N.   H.  459;  Scully  v.  Kirkpat- 

ance  from  year  to  year  like  a  common  rick,   79  Pa.   St.  324,  331:    Marshall  v. 

fire  policy,  but  the  premiums  constitute  Craig,  I  Bibb  (Ky.).  386,  390;  Hopkins 

an  annuity  the  wh9le of  which  is  the  con-  v.  Commonwealth.  18  C.  L    J.  77:  Peo- 

sideration   for  the  entire  insurance  for  pie  v.  Tubbs,  37  N.  Y.  586:  fielding  v. 

life;    and  the  condition   is  a  condition  State.  23  Ark.  315.    When  a  person  ar- 

sttbsequeat,  making  by  its  non-pertorm'  rested  in  one  State  on  a  criminal  charge, 
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BabMfMBt  ZmpoHibUity.  CONTRACT.  AbMtata  Vaaartaiiigft 

76.  Subaequtat  Impossibility. — When  the  performance  of  a  con- 
tract,  which  was  possible  when  made,  becomes  impossible,  the 
question  arises  whether  the  promisor  is  liable  in  damages  for  his 
failure  to  perform. 

77.  Absolute  Undertakiiigs. — The  general  rule  is,  that  when  a 
party  has  undertaken  absolutely  to  do  a  thing,  he  is  not  excused 
from  liability  by  the  occurrence  of  events  which  render  the  per- 
formance of  his  promise  impossible.^ 

and  released  under  his  own  and  his  bail's  by  decided  cases  and  on  principle,  that 

recognizance  that  he  will  appear  on  a  day  where  a  party  has  either  expressly  or  im- 

fixed,  and  abid^  the  order  and  judgment  pliedly  undertaken,  without  any  qualifi- 

of  the  court  on  process  from  which  he  cation  to  do  anything,  and  does  not  do 

has    been  arrested,   goes    into  another  it,  he  must  make  compensation  in  dam- 

St&te.  and  while  there  is,  on  the  requisi-  ages,  though  the  performance  was*  ren- 

tion  of  the  governor  of  a  third  State,  for  dered  impracticable  by  some  unforeseen 

acrime  committed  in  it.  delivered  up.  and  cause  over  which  he  had   no  coniroL*' 

is  convicted  and  imprisoned  in  such  third  Per  Blackburn.   J.,    in    Ford  v.    Cotes* 

State,  the  condition  of  the  recognizance  worth,  L.  R.  4  Q.  B.  134. 
has  not  become  impossible  by  act  of  law        Where  a  charter-party  required  a  ship 

so  as  to  discharge   the   bail;  "the  law  to  be  loaded  with  the  usual  dispatch,  it 

which  renders  the  performance  impossi-  was  held  to  be  no  answer  to  an  action 

ble,  and  therefore  excuses  failure,  must  *  for  delay   in   loading  that  a  frost  had 

be  a  law  operative  in  the  State  where  the  stopped  the  navigation  of  the  canal  by 

obligation  was  assumed,  and  obligatory  which  the  cargo  would  have  been  brought 

in  its  effect  upon  her  authorities.'*    Tay-  to    the    ship    in    the    ordinary  course, 

lor  V,  Taintor,  16  Wall.  (U.  S.)  366;  s.  c,  Kearon  v.  Pearson,  7  H.  &  N.  386:  Eng- 

36  Conn.  242.     And  see  Cain  v.  State,  55  ster  v.  West,  35  La.  Ann.  119.     And  an 

Ala.  170;  U.  S.  V,  Van  Fossep,  I  Dill,  absolute  x:ontract  to  load  a  full  cargo  of 

(U.  S.  C.  C.)4o6;  Devinez/.  State,  5  Sneed  guano  at  a  certain  island  was  not  dis- 

(Tenn.),  623;  Withrow  v.  Commonwealth,  charged  by  there  not  bein^ enough  guano 

I  Bush  (Ky.),  17;  State  v,  Horn,  70  Mo.  there  to  make  a  cargo.  Hills  v.  Sughnie, 

466.     Arrest  and  detention  of  the  princi-  15   M.   &   W.    253.     See  also   Thiis  v. 

pal  by  Federal  authority  precluding  his  Byers,  L.  R.  i  Q.  B.  D.  244.     So  where ' 

appearance  will  discharge  the  bail.  Com-  a  contcactor  undertook  to  erect  a  bridge 

xnonweaith  v.  Overby,  80  Ky.  208;  Com-  according  to  certain  plans  and  specifica* 

monwealih  v.  Terry,  2   Duv.  (Ky.)  383;  tions,  he  was  not  excused  from  perform* 

Commonwealth     v,    Webster,    i    Bush  ing  his  contract  although 'he  found  that 

(Ky.),  616;  Belding  v.  State,  25  Ark.  315.  it  was  impossible  to  execute  part  of  the 

Compare  In  rr  James,  18  Fed.  Rep.  853;  work  in   the  manner  described    in  the 

Shook  V,  People,  3g  III.  443.  Subsequent  plans.     Thorn  v.  Mayor  of  London,  L. 

arrest  and  detention  under  the  law  of  the  R.  9  Ex.  163:  in  Ex.  Ch.    L.  R.  xo  Ex. 

same  State  or  delivery  of  the  principal  by  112;  Aff*d  in  H.  L.  L.  R.  i  A  pp.  Ca.  iia 

the  governor  of  the  same  State  on  requi-  See  also  Jones  v,  St.  John's  College  (Ox- 

sition  of  the  governor  of  another  State  ford).  L.  R.  6  Q.  B.  1x5,  124. 
is  such  an  act  of  the  law  as  discharges  the        A  shipbuilder  contracted  to  build,  to  a 

bail    from    liability.     State  «/.    Allen,  2  model  to  be  approved  by  the  purchaser. 

Humph.  (Tenn.)  258;  Caldwell's  Case,  14  a  vessel  of  certain  specified  dimensions 

Gratt.   (Va.)  698;  People  «.   Bartlett,   3  and  capacity.     The  ship,  actually  built  to 

Hill  (K.    Y.),    570:   State  v,   Adams,    3  the>pproved  model  and  delivered  under 

Head  (Tenn  ),  259;  Fuller  v.   Davis,   i  a  reservation  of  claim  of  damages,  was 

Gray  (Mass.),  612;    Way   v.    Wright.   5  deficient  in  carrying  capacity  to  the  ex- 

Mete.  (Mass  )  380:  Medlin  v.  Common-  tent  of  nearly  200  tons.     In  an  action  by 

wealth,  IX  Bush  (Ky.),  605;  Peacock  v.  the  purchaser  for  damages  for  breached 

State.  44  Tex.  ii;  Smith  v.  Kitchens,  51  contract,  keltic  that  it  was  no  defence  to 

Ga.  158.     Compare  Wheeler  v.  State,  38  show  that  it  was  impossible  to  build  a 

Tex.   173;  Ingram  v.  State,   27  Ala.  17;  seaworthy  ship  of  the  required  dimension 

Mix  V.  People,  26  III.  32.  and  carrying  capacity  according  to  the 

1.  School  District  v.  Dauchy,  25  Conn,  model.     Gillespie  &  Co.  v.  Howden  & 

535.  Co..  12  C.  of  S.  Cas.  (Sc.)  800. 

"  We  think  it  firmly  established,  both        If  a  lessee  agrees  absolutely  to  assign 

900 


J 


JMj  ZmpoMd  bj  Law.  CON  TJ^  ACT.        BMtniotlon  of  Sabjaot-matter. 

78.  Duty  Imposed  by  Law. — Where  the  duty  or  charge  is  imposed 
upon  the  party  by  the  law,  and  not  by  his  own  contract,  he  will  be 
excused  from  liability  if  performance  of  the  duty  becomes  impos- 
sible without  any  default  on  his  part.^ 

79.  Destruction  of  Subject-matter. — Contracts  whose  performance 
depends  upon  the  continued  existence  of  a  specified  thing,  are  dis- 
charged by  the  destruction  of  the  thing  from  no  default  of  either 
party.*^ 

• 

his  lease,  the  lease  containing  a  cove-  1.  Paradine  v,  Jane,  Aleyn,  26;  Phil- 

nant  not  to  assign  without  license,  the  lips  v,  Stevens,  16  Mass.  238;  2  Story  on 

contract  is  binding,  and  he  must  procure  Cont.  g  1334. 

the  lessor's  consent.      Lloyd  v.  Crispe,  2.  Price  v.  Pepper,  13  Bush  (Ky.).  42; 

5  Taunt.  247.   Compare  Canham  v.  Barry,  Dexter  v,  Norton,  47  N.  Y.  62;  School 

15  C.    B.    597;    Beebe  v.  Johnson,    19  Dist.  v.  Dauchy,  25  Conn.  530;  Wells  9. 

Wend.  <N.   Y.)  500.     Where  a  railroad  Caiman,    107    Mass.    514;    Thomas    v. 

company  agreed  unconditionally  to  make  Knowles,   128    Mass.   22:    Lovering  v. 

a  connection  for  the  promise^  with  an-  Coal  Co., 54  Pa.  St.  291;  Walker  t^. Tucker, 

other  railroad  company,  nonperformance  70  111.  527;  The  Tornado,  108  U.  S.  342; 

was  held  not  excused  by  the  refusal  of  Brumby  v.  Smith,  3  Ala.  123.     Contra^ 

the  latter  company  to  permit  the  connec-  Niblo  v.  Binsse,  3  Abb  App.  Dec.  375; 

tion  to  be  made.     Railroad  Co.  v.  Reich-  Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y. 

ert,  5B  Md.  261,  274.  293;  Cook  v.  McCabe.  53  Wis.  250;  HoK 

Where  one  contracts  to  build  a  house  lis  v.  Chapman,  36  Tex.  i.  Compare 
on  the  land  of  another,  and  performance  Lord  v.  Wheeler,  i  Gray  (Mass.),  282; 
becomes  impracticable  either  by  reason  Rawson  v.  Clark,  70  III.  656. 
of  a  latent  defect  in  the  soil  or  the  con-  In  Taylor  v.  Caldwell,  3  B.  &  S.  826, 
tract  being  to  finish  and  deliver  the  A  agreed  to  give  B  the'  use  of  a  music- 
bouse  by  a  day  named  by  reason  of  the  hall  on  certain  specified  days,  for  the 
accidental  destruction  of  the  building  purpose  of  holding  concerts.  Before  the 
shortly  before  that  day,  he  is  not  excused  days  for  performance  arrived  the  music- 
from  performance;  and  performance  not  hall  was  destroyed  by  fire.  There  was 
being  excused,  he  cannot  retain  instal-  no  clause  in  the  contract  providing  for 
ments  paid  on  account.  Tompkins  'v,  such  a  contingency.  The  court  held  that 
Dudley,  25  N.  Y.  272;  School  Dist.  v,  both  parties  were  excused  from  perform- 
Dauchy.  25  Conn.  530;  Stees  v.  Leonard,  ance  of  the  contract.  **  Where,  from  the 
20  Minn.  404;  School  Trustees  v,  Ben-  nature  of  the  contract,**  said  Blackburn, 
nett,  27  N.J.  L.  513.  See  Dermott  v,  J.,  "it  appears  that  the  parties  must 
Jones,  2  Wall.  (U.  S.)  i.  from  the  beginning  have  known  that  it 

Still  less  will  unexpected  difficulty  or  could  not  be  fulfilled  unless  when  the 

inconvenience    short    of     impossibility  time  for  the  fulfilment  of  the  contract 

serve  as  an  excuse.     Jones  v.  U.  S.,  96  arrived  some    particular  specified  thing 

U.  S.  24.  29;  The  Harriman,  9  Wall.  (U.  continued  to  exist,  so  that,  when  enter- 

S.)  161;  Harmony  V.  Bingham.  12  N.  Y.  ing  into  the    contract,  they  must  have 

99;  Booth  V.  Spuyten  Duyvll  R.  M.  Co.,  contemplated  such  contit^uing  existence 

60  N.  Y.  487;  Yonqua  v,  Mixon,  i  Pet.  as  the  foundation  of  what  was  to  be  done; 

C.  C.  221;  Dodge  V.  Van  Lear,  5  Cr.  C.  there,  in  the  absence  of  any  express  or 

C.  278;  Eddy  V,  Clement,  38   Vt  486;  implied    warranty   that  the  thing  shall 

Bacon   v.   Cobb,   45    111.    47;    Hand   v.  exist,  the  contract  is  not  to  be  construed 

Baynes,   4  Whart.   (Pa.)  204;    Bank  v,  as  a  positive  contract,  but  as  subject  to 

Bent,  5  Allen  (Mass.),  113;  Harrison  v.  an  implied  condition  that  the  parties  shall 

Railway  Co..   74   Mo.   364;    Adams  v.  be  excused  in  case,  before  breach,  per- 

Nichols,  19  Pick.  (Mass.)  275.  formance  becomes  impossible  from  the 

A  contract  is  not  to  be  treated  as  hav-  perishing  of  the  thing  without  default  of 

ing  become  impossible  of  performance  if  the  contractor." 

by  any  reasonable  construction  it  is  still  A  contracted  to  erect  certain  bouses, 

capable  in  substance  of  being  performed,  and  B  agreed  to  pay  $2950  for  the  same. 

The  Teutonia.  L.  R.  4  P.  C.  182.     Com-  and  to  advance  the  money  in  instalments 

pare  Jones  v.  Hnim,  L.   R.   2  Ex.  335;  as  the  work  progressed.     After  B  had 

Williams  v.  Vanderhilt,  28  N.  Y.  217;  advanced  $2048  under  the  contract,  and 

White  V.  Mann,  a6  Me.  361.  before  completion  and  delivery  by  A,  the 
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80.  Personal  Capacity  of  Parties. — ^A  contract  whose  performance 
depends  upon  the  personal  capacity  of  the  parties  is  discharged 
by  their  death  or  incapacitating  illness.^ 

houses  were  destroyed  by  fire  without  42  Ala.  356;  Womack  v.   McQaarry,  2S 

the  fault  of  either  party.     Held^  in  an  ac-  Ind.  103.     And  see  Winton  v,  Cornish, 

tion  by  A  for  the  balance  of  the  contract  5  Ohio,  477;  Kerr  z^  Merchants'  Exchangee 

price,  that  he  could  not  recover.    Lawing  Co.,  3  Edw.  Ch.  (N.  Y.)  315;  Stockwell 

V.  Riniles,  2  S.  E.  Rep.  (N.  Car.)  252.  v.  Hunter,  11  Mete.  (Mass.)  448;  Bank 

If  one  agrees  to  buy  and  another  to-  v.    Boston,    iid  Mass.    125;  Buerger  v. 


sell  a  warehouse  which  is  destroyed  by 
inevitable  accident  before  the  contract 
time  arrives,  each  party  is  discharged 
from  his  obligation.  Powell  v.  Day., 
Sher.,  etc.,  R.  Co.,  12  Or.  488. 

A  lessee  who  had  covenanted  to  work 
certain  coal-mines  was  held  to  be  ex- 
cused from  further  performance  of  his 
covenant  upon  the  mines  becoming  ex- 
hausted. Walker  V.  Tucker.  70  III.  527; 
Dewey  v.  School  District,  and  note,  19 
Amer.  L.  Reg.  N.  S.  550.  But  where  the 


Boyd.  25  Ark.  441.     Contra,  Helbum  v. 
Mofifard.  7  Bush  (Ky.),  169. 

In  Whi taker  v.  Hawley,  25  Kans.  674, 
it  was  held  that  where  by  a  single  instru- 
ment real  and  personal  property  were 
leased  for  a  gross  rental,  the  personalty 
being  a  substantial  part  of  the  leased 
property,  upon  a  total  destruction  by  ac- 
cident the  lessee  was  entitled  to  an 
abatement  of  the  rent  equal  to  the  pro- 
portionate rental  value  of  the  personalty. 
But  see  Bussman  v.  Ganster,  72  Pa.  St. 


lessee  in  a  mining  lease  covenants  in    285;  Magaw  v.  Lambert,  3  Pa.  St.  444; 


unqualified  terms  to  pay  a  fixed  minimum 
rent,  he  is  liable  though  the  mine  should 
turn  out  to  be  not  worth  working. 
Marquis  of  Bute  v.  Thompson,  13  M.  & 
W.  487:  McDowell  V,  Hcndrix,  67  Ind. 
513;  Wharton  v.  Stouten  burgh,  46  N.  J. 
L.  151. 

The  accidental  destruction  of  a  lease- 
hold building,  or  the  tenant's  occupation 
being  otherwise  interrupted  by  inevitable 
accident,  does  not  determine  or  suspend 
the  obligation  to  pay  rent.  Leeds  v. 
Chcetham,  i  Sim.  146;  Lofft  r.  Dennis, 
I  E.  &  E.  474;  Gate^  v.  Green.  4  Paige 
(N.  v.).  355;  Linn  v.  Ross,  10  Ohio.  412; 
•  Hallett  V.  Wylie,  3  Johns.  (N.  Y.)  44; 
Peterson  v.  Edmondson,  5  Harr.  (Del.) 
378;  Niedelet  v.  Wales,  16  Mo.  214; 
Fowler  v,  Bott,  6  Mass.  63;  Robinson  v, 
L*Engle,  13  Fla.  482.  But  a  lessee  who, 
during  the  late  civil  war,  was  dispos- 
sessed by  the  military  authorities  and 
deprived  of  the  use  and  control  of  the 
demised  premises,  his  lessor  having 
gone  within  the  lines  of  the  enemy,  was 
held  to  be  discharged  from  liability  to 
the  lessor  for  the  rent  accruing  during 
the  period  of  such  dispossession.  Gates 
V.  Goodloe.  loi  U.  S.  612.  And  see 
Harrison  v.  Myer,  92  U.  S.  in;  Coogan 
V.  Parker.  2  S.  C.  255. 

It  is  held  in  this  country  that  the  lessee 


Sheets  v,  Selden,  7  Wall.  (U.  S.)  416, 
424. 

Where  the  tenant  covenants  to  keep 
the  building  in  repair,  and  at  the  end  of 
the  term  to  deliver  it  tip  in  as  good  con- 
dition as  when  he  received  it.  though  the 
landlord  protects  himself  by  an  insurance 
if  the  building  is  destroyed  by  fire,  the 
tenant  having  rebuilt  in  performance  of 
his  covenant,  has  no  claim  upon  the  in- 
surance money.  Ely  t/.  Ely,  80  111.  532. 
But  the  tenant  having  repaired,  the  in- 
surance company  can  recover  from  the 
landlord  the  insurance  which  it  has  paid. 
Darreil  v.  Tibbitts,  5  Q.  B.  560.  In  Whit- 
aker  v.  Hawley,  25  Kans.  674,  it  was 
held  that  a  stipulation  in  the  lease  that 
the  lessee  should  insure  for  the  benefit  of 
the  lessor  '*  limits  and  qualifies  the  prom- 
ise to  pay  rent,  and  that  as  the  former 
becomes  operative,  the  latter  ceases  to 
.have  force. 

1.  Hall  V.  Wright,  E.  B.  &  E.  (96  E 
C.  L.'  R.)  793. 

In  Robinson  v.  Davison,  L.  R.  6  Ex. 
269.  the  defendant  agreed  to  play  the 
piano  at  a  concert  to  be  given  by  the 
plaintiff  on  a  specified  day.  Upon  the 
day  in  question  she  was  unable  to  per- 
form, on  account  of  illness.  The  plain- 
tiff sued  her  for  breach  of  contract,  but 
failed  to  recover.     *vThis,"  said  Bram- 


of  apartments  in   a  building,  his  lease  well,  B.,  "  is  a  contract  to  perform  a 

giving  him  no  interest  in  the  soil  upon  service  which  no  deputy  could  perform, 

which  the  building  stands,  is  released  and  which,  in  case  of  death,  could  not  be 

from  his  covenant  to  pay  rent  by  the  ac-  performed   by  the  executors  of  the  de- 

cidental  destruction  of  the  edifice.'  Graves  ceased;  and  I  am  of  opinion  that  by  vir- 

V,   Berdan.  26  N.  Y.  498;  Ainsworth  v.  tue  of  the  terms  of  the  original  bargain 

Ritt,  38  Cal.  89;  McMillan  v,  Solomon,  incapacity  either  of  body  or  mind  in  the 
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81.  Option  to  Pexform  in  One  of  Two  Ways. — If  a  party  has  an  op- 
tion to  perform  his  contract  in  one  or  other  of  two  modes,  and 
one  of  those  modes  becomes  impossible,  he  is  bound  to  perform 
it  in  the  other  mode.^ 

82.  Impossibility  Caused  by  Party. — ^When  impossibility  of  per- 
formance is  caused  by  the  act  of  one  of  the  parties,  it  is  equivalent 
to  a  breach.^ 

83.  Discharge  of  Contract  by  Breach— Forms  of  Breach.-^A  party  to 
a  contract  may  break  it  in  one  of  three  ways :  (a)  by  renouncing 
his  liabilities  under  it ;  ip)  by  rendering  performance  of  his  promise 

performer,  without  default  on  his  or  her  Where  a  contract  creates  between  the 
part,  is  an  excuse  for  non-performance,  parties  merely  a  persona]  relation,  the 
Of  course  the  parties  might  expressly  death  of  either  dissolves  it — as.  for  in- 
contract  that  incapacity  should  not  ex-  stance,  a  contract  whereby  a  party  agrees 
cuse,  and  thus  preclude  the  condition  of  to  receive  and  sell  machines  fur  the 
health  from  being  aonezed  to  their  agree-  manufacturer.  Howe  Sew.  Mac.  Co.  v, 
ment.  Here  they  have  not  done  so;  and  .  Rosensteel,  34  Fed.  Rep.  583.  Nor  can 
as  they  have  been  silent  on  that  point,  the  executor  insist  that  the  other  party 
the  contract  must  in  my  judgment  be  shall  accept  performance  by  himself  in 
taken  to  have  been  conditional,  and  not  place  of  the  decedent.  Shuliz  v,  John- 
absolute.**  See  also  Spalding  v.  Rosa,  son's  Admr.,  5  B.  Mon.  (Ky.)  497.  A 
71  N.  Y.  40.  **No  action  lies  on  an  check  given  for  a  good  consideration  is 
agreement  promising  to  pay  for  tuition  not  revoked  by  the  death  of  the  drawer 
for  a  specified  time,  if  during  the  whole  before  its  presentment.  Lewis  v.  Inter- 
of  that  time  the  promisor  was  prevented  national  Bk.,  13  Mo.  A  pp.  202. 
by  illness  from  attending  and  receiving  1.  Barkworth  v.  Young,  4  Drew.  35; 
the  tuition."  Stewart  v.  Loring,  5  Allen  Da  Costa  v.  Davis,  x  B.  &  P.  243. 
(Mass.),  306.  The  rule  of  law  is,  that  where  the  con- 
Where  a  contract  of  service  is  termin-  dition  of  a  bond  is  to  do  one  of  two 
able  on  giving  a  certain  number  of  days*  things,  ff  one  cannot  be  performed,  unless 
notice,  if  the  servant  becomes  incapaci-  it  has  become  impossible  by  the  act 
tated  to  perform  by  vi  majare  the  neces-  of  the  obligee,  the  obligor  is  bound 
sity  of  notice  is  dispensed  with.  Fuller  to  perform  the  other.  Mill  Dam 
V.  Brown,  11  Met.  (Mass.)  440;  Hughes  Foundry  v.  Hovey,  21  Pick.  (Mass.) 
V,  Wamsutta  Mills,  11  Allen  (Mass.),  20X.  417.  443. 

A  contract  to  marry  is  so  ifar  personal  If  the  conditions  of  a  bond  are  impos- 

that  executors  in  the  absence  of  special  sible  when  it  is  made,  the  bond  is  single, 

damage  to  the  personal  estate  cannot  sue  If  of  two  conditions  one  Is  impossible 

upon  it.     Chamberlain  v.  Williamson.  2  when  it  is  made,  the  other  must  be  per- 

M.  &  S.  40S;  Hovey  v.  Page,  55  Me.  formed.     A  condition  is  not  impossible 

142.     hk>r  does  an  action  upon  it  survive  if  it  may  be  performed  by  the  concurrence 

against  the  personal  representatives  of  of  the  obligee,  and  in  such  case,  if  the 

the  promisor.     Wade  v,  Kalbfleisch,  58  obligee  neglect  or  refuse  to  act,  the  con- 

N.  Y.  282;  Stebbins  v.  Palmer,  i  Pick,  dition  is  waived.     Pindar  v,  Upton,  44 

(Mass.)  71;  Smith  v.  Sherman,  4  Cush.  N.  H.  358. 

(Mass.)  408;  Chase  v,  Fitz,    132   Mass.  Where  there  is  an  option  to  perform  in 

359:  Latiimore  v.  Simmons,  13  S.  &  R.  one  of  two  ways  and  one  becomes  im- 

(Pa )   1S3:    Grubb*s  Admr.   v.   Suit,   32  possible,  the  presumption  should  be  that 

GratL   (Va.)  203.    See  also   Farrow  v,  the   promisor  should   lose    his  election 

Wilson,    L.    R.  4  C.  P.    744;  Scully  v.  rather  than  that  the  promisee  should  lose 

Kirkpatrick,   79   Pa.   St.    324;   Allen  v.  the  whole  benefit  of  his  contract.  Jacqui- 

Baker,  86  N.  (3ar.  91;  Siler  v.  Gray,  86  net  v.  Boutron,  19  La.  Ann.  30. 

N.  Car.  566;  Yerrington  v.  Green,  7  R.  If  one  thing  becomes  impossible  after 

I.  589.     So  a  contract  by  a  corporation  the  choice  is  determined,  it  is  the  same 

with  an  individual  to  employ  him  for  a  as  if  there  had  been  an   unconditional 

stipulated  lime  is  dissolved  by  dissolution  contract  to  do    that  thing.     Brown   v. 

of  the  corporation.     People  v.  Ins.  Co.,  Royal  Ins.  Co.,  i  C.  &  E.  853. 

91  N.  Y.  174.  2.  See,  in/ra,  Brxach. 
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impossible ;  {c)  by  totally  or  partially  failing  to  perform  what  he 
has  undertaken. 

84.  Breach  by  Benimciation. — If  before  the  time  for  performance 
of  a  contract  has  arrived  one  party  announce  to  the  other  that  he 
does  not  intend  to  perform  his  promise,  the  latter  may  treat  the 

contract  as  broken,  and  bring  an  action  immediately  against  the 

former  for  the  breach.     It  is  not  necessary  that  he  should  post- 
pone his  suit  until  the  time  for  performance  has  arrived.^ 

1.  Halloway  v,  Griffith,  3a  Iowa,  409;  good  illustration  of  this  principle.  The 
Howard  v.  Daly,  61  N.  Y.  362;  Burtis  v.  defendant,  on  the  12th  of  April,  agreed 
Thompson,  42  N.  Y.  246;  ^tna  Life  Ins.  to  employ  the  plaintiff  as  a  courier  for 
Co.  V.  Nexsen,  84  Ind.  347:  Grau  v.  Mc-  three  months,  the  employment  to  begin 
Vicker,  8  Biss.  C.  Ct.  13;  Nilson  v.  upon  the  1st  of  June.  On  the  nth  of 
Morse,  52  Wis.  240;  Zuck  v.  McClure,  May  the  defendant  wrote  to  the  plaintiff 
98  Pa.  St.  541.  Contra  in  Massachusetts^  that  he  had  changed  his  mind,  and  de- 
Daniels  V,  Newton,  114  Mass.  530.  cltned  his  services.  The  plaintiff  brought 

It  might   be  argued   that  a  contract  an  action  for  breach  of  the  contract  on 

could  not  be  broken  before  the  time  when  the  22d  of  May.    The  defendant  claimed 
performance  is  due,  because  until  then  *  that  the  action  was  prematurely  brought, 

the  promisee  would  not  be  entitled  to  as  the  service  was  not  10  begin  until  the 

performance,  and  therefore  could  not  be  ist  of  June.     The  court,  however,  held 

injured  by  a  refusal  to  perform.    But  the  that  the  refusal  of  the  defendant  to  per- 

contractual  relation  begins  immediately  form  amounted  to  a  breach,  and  entitled 

upon  the  making  of  the  contract,  and  not  the  plaintiff  to  bring  his  action  immedi- 

at  the  time  fixed  for  performance.    Each  ately.     In   the  recent  case  of  Frost  v. 

patty  has  a  right  to  have  this  relation  Knight,  L.'R.  7  Ex.  in,  supra,  an  action 

continued  until  the  contract  has  been  was  brought  for  the  breach  of  a  promise 

performed.   "It  is  true,  .  .  ."said  Cock-  of  marriage.     The  promise  was  to  marry 

burn,  C.  J.,  in  Frost  v.  Knight,  L.  R.  7  the  plaintiff  on  the  death  of  the  defend- 

£x.  Ill,  ti4,  **that  there  can  be  no  actual  ant's  father.     While  the  father  was  still 

breach  of  a  contract  by  reason  of  non-  living  the  def^endant  announced  his  in- 

performance  so  long  as  the  trme  for  per-  tention  of  not  fulfilling  his  promise  on 

formance  has  not  yet  arrived.     But,  on  his  father's  death,  and  broke  off  the  en- 

tbe  other  hand,  there  is  ...  a  breach  gagement;  whereupon  the  plaintiff,  with- 

of  the  contract  when  the  promisor  repu-  out  waiting  for  the  father's  death,  at  once 

diates  it  and  declares  he  will  no  longer  brought  her  action,  and  it  was  held  that 

be  bound  by  it.     The  promisee  has  an  she  was  entitled  to  recover.    See  opinion 

inchoate  right  to  the  performance  of  the  of  Cockburn,   C.  J.,  in   which  the  law 

bargain,  which  becomes  complete  when  upon  this  subject  is  very  fully  and  clearly 

the  time  for  performance  has  arrived,  stated. 

In  the  mean  time  he  has  a  right  to  have  In  a  lease  of  premises  for  a  term  of 

the  contract  kept  open  as  a  subsisting  twenty-one  years,  determinable  by  the 

and  effective  contract.     Its  unimpaired  lessee  at  the  end  of  the  first  four  years 

and  unim peached  efficacy  may  be  essen-  by  a  six  months*  notice,  the  lessor  cove- 

tial  to  his  interests.     His  rights  acquired  nanted  to  rebuild  the  premises  after  the 

under  it  may  be  dealt  with  by  him  in  expiration  of  the  first  four  years  of  the 

various  ways  for  his  benefit  and  advan-  term  upon  a  six  months'  notice  from  the 

tage.    Of  all  such  advantage  the  repudia-  lessee  requiring  him  to  do  so.     Before 

tion  of  the  contract  by  the  other  party,  the  expiration  of  the  first  four  years  of 

and  the  announcement  that  it  never  will  the  term  the  lessor  on  many  occasions 

be  fulfilled,  must  of  course  deprive  him.  told  the  lessee  that  he  would  be  unable 

It  is  therefore  quite  right  to  hold  that  to  procure  the  money  for  rebuilding  the 

such  an   announcement  amounts    to   a  premises.     The  lessee,  in  consequence 

violation  of  the  contract  in  tminibus^  and  of  this  statement  by  the  lessor,  gave  the 

that  upon  it  the  promisee,  if  so  minded,  requisite  notice,  under  the  provisions  of 

may  at  once  treat  it  as  a  breach  of  the  the  lease,  to  determine  the  term  at  the 

entire  contract,  and  bring  his  action  ac-  end   of  the  first  four  years.     After  the 

cordingly.*'  determination  of  the  lease  he  continued 

The  case  of  Hochster  v.  De  La  Tour,  to  occupy  the  premises  for  some  months, 

2  E.  &  B.  678,  is  a  leading  case,  and  a  paying  rent  to  the  lessor's  mortgagees, 
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<Vi  the  chance,  as  he  stated,  of  the  lessor^  to  recover  for  the  breach  thereof,  without 

procuring  the  money  to  rebuild.     The  showing  that  he  continued  to  be  ready 

lessor  being,  however,  unable  to  rebuild  and  willing  to  perform  his  part  after  such 

the  premises,  the  lessee  claimed  damages  termination.     Bond  v.  Carpenter,  8  Atl. 

against  him  for  breach  of  the  covenant  Rep.  (R.  I.)  539. 

to  do  so.     Held^  that  the  covenant  to  re-  A  agreed  to  deliver  at  his  convenience 

build  never  having  been  actually  broken,  400,000  brick  to  B.     B  refused  to  take 

because  the  lessee  had  before  the  lime  more  brick  after  some  had  been  delivered, 

for  its  performance  determined  the  term,  and  A  ofifered  to  deliver  the  balance, 

he  could  not  recover  unless  there  had  Htid,  that  A  was  not  obliged  to  tender 

been  a  breach  of  contract  by  anticipation  all  the  brick  in  order  to  put  B  in  default, 

within  the  doctrine  of  Hochster  v.  De  la  and  thtt  A's  right  of  action  for  a  breach 

Tour,  2  E.  &  B.  678,  and  Frost  v.  Knight,  of  contract  was  not  waived  by  the  fact 

7  L.  R.  Ex.  Ill,  by  reason  of  a  wrongful  that  several  times  afterwards  he  offered 

repudiation  of  his  covenant  by  the  lessor  to  deliver  the  brick.    Canda  v.  Wick,  100 

before  the  time  of  performance  had  ar-  N.  Y.  127. 

rived;  Uiat  what  tiad  been  said  by  the  B  agreed  in  writing  to  purchase  from 

lessor  did  not  under  the  circumstances  A  rails  to  be  rolled  by  the  latter,  **and 

of  the  case  amount  to  such  a  repudiation;  to  be  drilled  as  may  be  directed/*     He 

and  that  if  it  did,  such  repudiation  be-  refused  to  give  directions  for  drilling,  and 

fore    the  time  of  performance  arrived  at  his  request  A  delayed  rolling  any  of 

would   not  amount  to  a  breach  of  the  the  rails  until  after  the  time  prescribed 

contract,  unless  the  lessee  elected  to  treat  for  their  delivery,  and  then  B  advised  A 

Jt  as  putting  an  end  to  the  contract  ex-  that  he  should  decline  to  take  any  rails 

cept  for  the  purposes  of  an  action  for  under  the  contract.     Held,  that  B  was 

such  breach,  and  the  lessee  had  not  under  liable  in  damages  for  the  breach  of  the 

the  circumstances  so  elected,  and  that  he  contract,  and  also  that  A  was  not  bound 

could  not  therefore  maintain  his  claim,  to  roll  the  rails  and  tender  them  to  B. 

Quarts  whether  the  doctrine  of  Hochster  Hinckley  v,  Pittsburgh   Bessemer  Steel 

f.  De  la  Tour  can  be  applicable  to  the  Co.,  121  U.  S.  264;  s.  c,  7  Sup.  Ct.  Rep. 

case  of  a  lease  or  other  contract  contain-  875,  17  Fed.  Rep.  472.     See  also  Allen 

ing  various  stipulations,  where  the  whole  v,  Pennell,  51  Iowa,  537;  Butler  v.  But- 

contract  cannot  be  treated  as  put  an  end  ler.  77  N.  Y.  472. 

to  upon  the  wrongful  repudiation  of  one  Where  the  defendant  agreed  to  allow 

of  the  stipulations  of  the  contract  by  the  the  plaintiff  to  dig  sand  on  the  former's 

promisor.     Johnstone  v.  Milling,  16  Q.  land  at  places  to  be  designated  by  the 

B.  D.  460;  55  L.  J.  Q.  B.  162;  54  L.  T.  defendant,  a  refusal  to  designate  a  place 

N.  S.  629;  34  W.  R.  238.  was  held  to  be  a  breach  of  the  contract. 

An  agent  bought  real  estate  in  his  own  Hurd  v.  Gill.  45  N.  Y.  341;  Warner  v. 
name  and  made  a  part  payment,  partly  Wilson.  4  Cat.  310. 
with  money  furnished  by  the  principal  When  on  the  day  fixed  for  the  per- 
and  partly  by  his  own  note,  giving  back  formance  of  a  contract  one  of  the  parlies 
a  mortgage  to  secure  the  note.  He  after*  refuses  to  perform  unless  unreasonable 
wards  deeded  the  property  to  his  princi-  conditions  are  acceded  t6,  there  is  a 
pal  but  made  a  mistake  in  the  name,  breach,  which  is  not  cured  by  the  party 
which  he  promised  to  have  corrected,  changing  his  mind  four  hours  afterwards 
The  principal  went  into  possession  rely-  and  offering  to  perform.  Bell  v,  H off- 
ing on  said  promise.  The  deed  was  man,  92  N.  Car.  273. 
returned,  but  it  was  shortly  afterwards  A  contracted  to  furnish  H  with  300 
discovered  that  there  was  still  a  mistake  tons  of  ateel,  to  be  delivered  as  B  might 
in  the  grantee's  name,  and  when  asked  designate.  A  failed,  and  B  going  to  A's 
to  have  the  deed  corrected  the  agent  re-  place  of  business  found  it  closed,  but 
fused  to  do  anything  more  about  the  title,  was  told  that  A  would  open  again  in 
In  an  action  to  recover  the  amount  given  about  a  week.  After  a  week  had  elapsed 
to  the  agent  by  his  principal,  held,  that  he  went  again,  and  was  again  told  that 
the  agent's  refusal  to  carry  out  his  part  A  would  start  up  in  a  short  time.  In 
of  the  contract  was  equivalent  to  an  about  a  month  after  the  failure  he  called 
abandonment  on  his  part,  and  gave  plain-  again  on  A  with  reference  to  the  steel. 
tiff  the  right  to  rescind  and  r(|cover  back  and  A  said  the  thing  was  up,  and  there 
his  money.  Noihe  v,  Nomer,  10  East,  was  no  chance  of  starting  again.  Held^, 
Rep.  (Conn.)  210.  that  this  indicated  no  waiver  of  the  de- 

H  a  contract  is  wrongfully  terminated  mand,  specification  or  designation  neces- 

oy  ooe  party,  the  other  party  is  entitled  sary  of  time  of  delivery  requisite  to  render 
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The  promisee  is  not  bound  to  treat  the  renunciation  as  a  breach. 

He  may,  If  he  pleases,  treat  it  as  inoperative ;  but  in  that  case  he 
keeps  the  contract  alive  for  the  benefit  of  the  other  party,  as  well  as 
his  own.  If  the  promisor  withdraw  the  notice  of  his  intention  not 
to  perform  before  the  promisee  has  elected  to  treat  it  as  a  breach, 

the  latter  loses  his  right  to  treat  the  contract  as  broken,  and  the 

parties  are  in  the  same  position  that  they  would  have  been  in  if 
the  notice  had  never  been  given. ^     So  if  the  promisee  declines 

A  liable  for  a  breach  of  the  whole  con-  Where  a  person  on  a  contract  of  sale 

tract.     Spratt  v.  Mer.  &  Man.  Nat.  Bk.»  covenants  to  pay  a  sum  whose  amount 

7  Atl.  Rep.  (Pa.)  98.  is  to  be  contingent  on  certain  events,  and 

Where   one  party  to  a  contract  has  is  to  be  ascertained  by  arbitrators  to  be 

refused  to  take  further  steps  in  its  exe-  selected  by  the  parties  respectively  to  the 

cution,  the  other  need  not  wait  for  hioi  contract,  such  person  if  he  prevent  any 

to  do  so,  especially  if  the  subject-matter  arbitration  may  be  sued  on  a  quantum 

of  it  is  spoiling  in  consequence  of  the  vaUbaU    Humaston  v,  Tel.  Co.,  20  Wall, 

delay.     Hudson  v.  Feige.  58  Mich.  148.  (U.  S.)  20. 

The  rule  that  one  who  has  done  any-  The  mere  insolvency  of  one  of  the 

thing  that  cannot  be  undone  cannot  de-  parties  to  an  executory  contract  of 'sale 

roand  a  rescission,  does  not    apply   to  is  not  equivalent  either  to  a  rescission  or 

things  left  undone  with  knowledge  that  a  breach:  It  simply  relieves  the  vendor 

the  contract  is  repudiated.     Metr'n   £1.  from  an  agreement  to  give  credit.     Par- 

R.  Co.  V.  Manh.  El.  R.  Co.,  11  Daly  (N.  dee  v.  Kenady,  100  N.  Y.  121. 

Y.),  373;  8.  c,  14  Abb.  N.  Cas.  (N.  Y.)  Payment  for  work  done  under  a  coo-' 

103.  tract  after  breach  thereof,  without  deduc- 

Default  or  refusal  Is  a  cause  of  action  tion  for  such  breach,  is  not  a  waiver  of 
on  which  the  promisor  may  recover  any  the  right  to  terminate  the  contract.  Bond 
loss  he  has  incurred  thereby;  as  in  the  v.  Carpenter,  8  Atl.  Rep.  (R.  I.)  539. 
case  of  an  action  for  non-acceptance  of  The  breach  may  occur  after  the  con- 
goods,  for  not  furnishing  a  cargo,  etc.  tract  has  been  partly  performed,  by  a 
So  with  a  special  contract,  e.g.  Roberts  refusal  to  proceed  with  performance.  In 
V.  Bury  Commissioners,  L.  R.  4  C.  P.  Cort  v.  Ambergate  R.  Co.,  17  Q.  B.  127, 
755:  5  C.  P.  3T0;  Lovell  V.  Ins.  Co.,  11 1  the  plaintiffs  agreed  to  supply  the  de- 
ll. S.  264;  Black  V.  Woodrow,  39  Md.  fendants  with  3900  tons  of  railway  chairs, 
194;  Curtis  T^  Smith,  48  Vt.  116;  Hawley  to  be  delivered  in  certain  quantities  at 
V,  Smith,  45  Ind.  183,  202;  Kugler  v.  specified  dates.  After  the  plaintiffs  had 
Wiseman,  20  Ohio,  361;  Smith  v.  Rail-  delivered-  1787  Cons,  according  to  the 
road  Co.,  36  N.  H.  458,  493.  Or  he  may  contract,  the  defendants  desired  them  not 
rescind  the  contract  and  recover  back  to  send  any  more,  as  they  would  not  be 
any  money  he  has  already  paid  under  it.  wanted  and  would  not  be  accepted.  The 
Giles  V,  Edwards,  7  T.  R.  181;  U.  S.  v.  plaintiffs  then  stopped  making  the  chairs 
Behall,  1x0  U.  S.  338;  Seipel  v.  Ins.  Co.,  and  sued  the  defendants  on  the  contract; 
84  Pa.  St.  47.  He  may  rescind  the  con-  and  the  court  held  that  they  were  entitled 
tract  and  recover  the  value  of  what  he  to  recover. 

has  done  for  defendant's  benefit  in  per-  In  Massachusetts  it  is  h^ld  that  a  re- 
formance  of  it.  Chicago  r.  Tilley,  103  nunciation  of  the  contract  before  per- 
il. S.  146;  Greene  v.  Haley,  5  R.  I.  260;  formance  is  due  does  not  amount  to  a 
Connelly  v,  Devoe,  37  Conn.  570;  Blood  breach.  Daniels  v.  Newton.  114  Mass. 
V,  Enos,  12  Vt.  625;  Derby  v.  Johnson,  530.  But  that  an  absolute  refusal  to 
21  Vt.  17;  Moulton  V,  Trask,  9  Met.  perform  after  the  time  for  performance 
(Mass.)  577;  Canada  v,  Canada,  6  Cush.  has  arrived  does  amount  to  a  breach, 
(Mass.)  15.  even  when  the  contract  is  by  its  terms 

Where  one  party  to  a  contract  under  to  continue  in    the  future.     Parker   v. 

seal  refuses  to  perform  his  part,  the  other  Russell,  133  Mass.  74. 

may  either  sue  on  the  contract  for  dam-  1.  Frost  v.  Knight,  L.  R.  7  Ex.  112, 

ages  for  the  breach,  or  rescind  the  con-  113,  supra;  Nilson  v,  Morse.    52  Wis. 

tract  and  recover  in  a jjjtfmr/jt/ the  money  240;  Zuck  v.  McClure,  98  Pa.  Sl  541; 

paid  for  which  he  received  no  benefit.  Howard  v.  Daly,  61  N.  Y.  375. 

Am.  Life  Ins.  Co.  v.  McAden,  Z09  Pa.  Where  a  plaintiff  may  elect  to  avoid  or 

St.  399.  affirm  a  ooatnct,  or  to  iMify  or  disown 


niMliarg*  bj  BrMMh.  CONTRACT.  ZmpoHlliUitj  Cmtad  by  one  Patty: 

to  accept  the  refusal  as  a  breach  and  insists  that  the  contract  shall 
continue  in  force,  it  enables  the  other  party  to  take  advantage  of 
spy  supervening  circumstances  which  would  justify  him  in  refus- 
ing to  complete  it.^ 

85.  Impossibility  Created  by  one  Party. — As  the  renunciation  of  a 
contract  before  performance  is  due  is  equivalent  to  a  breach,  and 

entitles  the  injured  party  to  sue  immediately,  so  if  one  party  by 
his  own  act  makes  the  performance  of  his  promise  impossible,  the 
other  may  at  once  bring  an  action  against  him  for  a  breach.*^ 

an  act  done  on  his  behalf,  the  institution  Library/'    The  plaintiflf  commenced  the 

of  a  suit  which  necessarily  implies  that  work,  but  before  he  had  completed  it  the 

the  contract  is  affirmed  or  the  right  rati-  defendants  abandoned   the  publication; 

fied,  if  the  suit  is  brought  with  full  knoWl-  ai;d  the  court  held  that  the  plaintiff  might 

edge  of  all  material  facts,  is  a  waiver  of  treat  the  contract  as  broken  and  bring  an 

the  right  to  avoid  the  contract  or  to  dis-  action  immediately.     See  also  Shaffner 

own  Uie  act,  and  defeats  an  action  subse-  v.  Killian,  7  III.  App.  620.     And  in  an- 

quently  brought  on  that  ground.  Warren  other  case  a  person  agreed  to  act  as  the 

V.  Spencer  Water  Co.,  3  New  Eng.  Rep.  agent  of  an  insurance  company  for  five 

(Mass.)  112.  years.     Before  the   five  years  were  ex- 

1.  In  Avery  v.  Bowden,  5  E.  &  B.  714,  pired  the  company  was  wound  up  volun- 
the  defendant  agreed  by  charter-party  to  tarily;  and  it  was  held  that  the  agent 
load  a  cargo  on  the  plaintiff's  ship  at  might  sue  the  company  at  once  and  re< 
Odessa.  After  the  ship  arrived  at  Odessa  cover  his  salary  for  the  live  years.  Ex 
the  defendant's  agent  told  the  master  that  parte  Maclure,  L.  R.  5  Ch.  Ap  737.  See 
he  had  no  cargo  for  the  vessel,  and  that  also  Seipel  v,  Ins.  Co..  84  Pa.  St.  47; 
he  had  better  go  away;  but  the  master  Lovell  v.  Ins.  Co.,  11 1  U.  S.  264. 
refused  to  leave,  and  continued  to  de-  A  was  employed  by  B,  a  firm,  "  to  sell 
mand  a  cargo.  Before  the  ship's  laying  goods  for  them  *  for  one  year  from  Janu- 
days  had  expired  war  was  declared  be-  ary  i,  1884.  at  a  fixed  annual  salary; 
tween  Russia  and  Great  Britain,  and  the  abiout  the  middle  of  the  year  B  became 
vessel  was  obliged  to  sail  from  Odessa  insolvent  arid  made  an  assignment,  and 
in  ballast.  The  plaintiff  afterward  sued  later  wrote  A  that  his  services  would  not 
the  defendant  for  a  breach  of  the  charter-  be  required  after  July  i.  Held^  in  an  ac- 
party;  but  it  was  held  that,  as  there  had  tion  by  A  to  recover,  that  as  there  was 
been  no  actual  failure  of  performance  nothing  in  the  contract  itself,  nor  in  the 
before  the  war  broke  out  (the  days  with-  testimony  dehors  the  instrument,  to  indi- 
in  which  the  defendant  was  entitled  to  cate  an  implied  understanding  that  the 
load  not  having  then  expired),  and  as  the  employment  was  contingent  upon  the 
renunciation  had  not  been  accepted  as  a  existence  of  the  firm  for  a  year,  the  fact 
breach  by  the  plaintiff's  agent,  the  de-  that  B  had  become  insolvent  did  not  ab« 
lendant  was  entitled  to  the  discharge  of  solve  him  from  the  obligation  to  pay  A 
the  contract  which  took  place  upon  the  his  salary  as  agreed;  further,  that  the 
declaration  of  war,  and  therefore  the  notice  that  the  services  of  A  would  not 
plaintiff  could  not  recover.  be  required  after  a  specified  date  would 

2.  Heard  v.  Bowers,  23  Pick.  (Mass.)  not  have  the  effect  of  rescinding  the  con- 
455,  460;  Newcomb  v.  Brackett,  16  Mass.  tract  without  A's  assent.  Vanuxcm  v. 
161;  Kuirick  v.  Holden.  8  Cush.  (Mass.)  Bo»twick,  ii  East.  Rep.  (Pa.)  725 

233:  James  v,  Burchell.   82  .N.  Y.   108;  Where  a  man   promised   to   marry  a 

Wolf  V.   Marsh,  54  Cal.  228;  Harris  v,  woman  on  a  future  day.  and  before  the 

Williams,    3    Jones    L.    (N.    Car.)  483;  day  married  another  woman,  it  was  held 

Packer  v.   Steirard.  34  Vt.  127;  Dill  v.  that  he  was  instantly  liable  to  an  action 

Pope.  29  Kans.  289;  Rensens  v.  Mexi-  for  breach  of  his  promise.  Short  z/.  Stone, 

can  Nat.  Construction  Co.,  22  Fed.  Rep.  8  Q.  B.  358;  Sheahan  v.  Barry.  27  Mich. 

5;22;  Burton  v.  Sbotwell,  13  Bush  (Ky.),  218.     And  where  a  man  contracted  to 

271.  execute  a  lease  on  a  future  day  for  a  cer- 

In  P1anch6  v^  Colbum,  8  Bing.  14.  the  tain  term,  and  before  the  day  executed  a 

defendants  engaged  the  plaintiff  to  write  lease  to  another  for  the  same  term,  it  was 

a    treatise    on     Costume    and    Ancient  held  that  he  might  be  sued  at  once  for 

Armor,  for  publication  in  "  The  Juvenile  breaking  the  contract.     Ford  v.  Tiley,  6 


« 
86.  By  Hon-Performaiioe. — A  contract  is  broken  if  either  party 
fail  to  perform  any  of  its  terms. 

B.  &  C.  325.     And  again,  where  a  man  devise,  is   discharged  if  the  covenantee 

contracted  to  sell  and  deliver  specific  does  not  tender  an  assurance  within  the 

goods  on  a  future  day,  and  before  the  year,     i  RoUe.  Abr.  446.  pi.  Z2. 
day  sold  and  delivered  them  to  another,        Where  a  l>ond  is  executed  with  a  con« 

he  was  immediately  liable  to  an  action  at  dition  that  it  shall  become  absolute  in 

the  suit  of  the  person  with  whom  he  had  case  certain  services  are  performed  by 

first  contracted.     Bowdeli  v.  Parsons,  10  the  obligee  within  a  specified  time,  the 

East,  359,  Crist  v.  Armour,  34  Barb.  (N.  refusal  of  the  obligor  to  accept  perform- 

Y.)  378;  Raymond  v,  Minton,  L.   R.  i  ance  will  have  the  effect  of  actual  per- 

Ex.  244.  formance  so  far  as  to  give  the  obligee  a 

Where,  under  a  building  contract,  A  right  of  action  upon  the  bond.  Boardman 

entered  upon  performance  of  the  contract,  v,  Keeler,  21  Vt.  77;  Tasker  v.  Bartlett, 

performed  a  part,  and  furnished  a  part  of  5  Cush.  (Mass.)  359. 
the  materials  in  accordance  with  the  terms        On  the  other  hand,  where  the  promisor 

of  the  contract,  and  was  ready  to  com-  is  prevented  from  performing  his  contract 

plete  the  same,  when  B,  the  other  party,  by  the  default  of  the  promisee,  the  per- 

took  possession  of  the  building  and  the  formance  is  excused.    U.  S.  v.  Peek,  los 

materials  furnished  by  A,  and  completed  U.  S.  64;  Hammer  v.   Breidenbach,  31 

the  work  on  the  building  without  A's  Mo.  49:  Marshall  v,  Craig,  i  Bibb  (Ky.X 

consent,  it  was  held  that  the  latter  had  a  379.  386:  Stewart  v.  Ketehas,  36  N.  Y. 

right  to  treat  the  'contract  as  rescinded,  388;  Parker  Vein  Coal  Co.  v,  O'Hern,  8 

and  to  sue  and  recover  for  the  work,  Md.  197;  Gallagher  v.  Nichols.  60  N.  Y. 

labor,  and  materials  furnished  by  him  at  438;  Wilt  v.  Ogden,  13  Johns.  (N.  Y.)  $6; 

their  reasonable  market  value.     Bonnett  Fredenburg  v.   Turner,  37    Mich.  402; 

V,  Glaifeldt,  8  West.  Rep.  (111.)  637.  Shulte  v.  Hennessy,  40  Iowa,  352;  Sutton 

A  party  who  disables  himself  from  per-  ».  Tyreil.  12  Vt.  79;  Clearwater  v.  Mere- 
forming  his  contract  before  default  by  the  dith,  I  Wall.  (U.  S.)  25.  39;  McKee  v. 
other  party,  thereby  waives  the  perform-  Miller,  4  Blatchf.  (U.  S.  C.  C.)  222;  Ash- 
ance  of  acts  by  the  latter  which  but  for  craft  v,  Allen,  4  Ired.  L.  (N.  Car.) 
the  disability  he  would  be  bound  to  per-  96. 

form  as  conditions  precedent  to  a  recov-         "One  who  prevents  the  performance 

ery  on  the  contract.     Woolner  v.  Hill,  93  of  a  condition,  or  makes  it  impossible  by 

N.  Y.  576;  Hawley  v.  Keeler,  53  N.  Y.  his  own  act,  cannot  take  advantage  of 

114.  the    non-performance."      Nay.    Co.    v. 

One  who,  by  his  own  fault,  has  pre-  Wilcox,  7  Jones  L.  (N.  Car.)  481 ;  Jones 

vented  performance  by  the  other  party,  v.  Walker,  13  B.  Mon.  (Ky.)  163;  tamp 

cannot  claim   exemption  from  liability,  v.  Barker,  21  Vt.  469;  Ruble  v.  Massey, 

Smith  V.  Roe,  7  Col.  95;  Sinnott  v.  Mul-  2  Md.  636;  Bright  v,  Taylor,  4  Sneed 

lin,  82  Pa.  St.  333.  (Tenn.),   159;  Jones  v.  Railroad  Co.,  14 

A  failure  of  a  building  contractor  to  W.  Va.  514. 
complete  the  works  by  a   day  named,         In  an  action  against  a  roaster  for  not 

caused  by  the  failure  of  the  other  parties  to  teaching  his  apprentice,  a  plea  that  the 

supply  plans,  etc.,  the  former  is  excused  latter   refused    to    be   taught    is    good, 

and  the  latter  cannot  uke  advantage  of  a  Raymond  v,   Minton,   L.   R.  I   Ex.  244. 

provision  in  the  contract  making  it  de-  Where  A  promised  B  to  pay  him  $200 

terminable  at  their  option  upon  a  failure  annually  for   C  s   support  and    mainte- 

of  performance  by  the  contractor.     Rob-  nance,  and  B  promised  to  support  and 

erts  V.  Bury  Commissioners,  L.  R.  s  C.  maintain  C,  but  C  refused  to  be  supported 

P.  3 TO,  329:  Mc Andrews  v,  Tippett,  39  by  B,  it  was  held  that  no  action  would 

N.  J.  L.  105;  Weeks  v.  Little,  89  N.  Y.  lie  in  favor  of  B  against  A  for  failure  to 

566;  Van  Buren  v.  Digges,  11  How.  (U.  pay.     Cornell  v.  Cornell.  96  N.  Y.  108: 

S.)  461.  Ellen  V.  Topp,  6  Ex.  424,  442;  McGrath 

Where  a  condition  can  be  performed  v,  Herndon,  4  T.  B.  Mon.  (Ky.)  480. 
only  in  the  obligee's  presence,  his  absence        A   contract,   the    fulfilment  of  which 

is  an  excuse,     i  Rolle  Ab.  457,  n.;  Wil-  becomes  unreasonable,  will  not  be  en- 

liams  V.  Bank.  2   Pet.  (U.  S.)  96.  102;  forced  at  the  instance  of  a  party  who  by 

Majors  v.  Hickman,  2   Bibb  (Ky.).  217.  bis  own  conduct  has  produced  such  a 

A  covenant  to  make  within  a  year  such  as-  result.     Duncan  v.  Cent.  Pass.  R.  Co., 

surance  as  the  covenantee's  counsel  shall  9  Ky.  Law  Repr.  92. 
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87.  Effect  of  Breach— Abaolnte  Promifles. — When  the  promises  of 
both  parties  are  absolute  and  independent  of  each  other,  upon  a 
breach  of  his  promise  by  one  party  the  other  may  sue  him  without 
averring  that  he  has  performed  his  own  promise,  and  it  is  no  de- 
fence to  such  an  action  for  the  defendant  to  plead  that  the  plaintiff 
has  failed  to  perform  his  part  of  the  agreement.^ 

88.  Conditional  Promises. — Conditions,  as  regards  the  time  when 
they  are  to  be  performed,  are  either  subsequent,  concurrent,  or 
precedent. 

89.  Conditions  Subsequent. — ^A  contract  may  contain  a  provision 
that,  upon  the  doing  of  some  act  or  the  happening  of  some  event, 
the  relation  of  the  parties  shall  come  to  an  end.*^ 

1.  lliis  may  be  illustrated  by  the  old  be  then  averred;  as  where  a  man  agrees 

case  of  Ware  v,  Chappel,  Style's  Rep.  to  give  so  much  money  for  a  horse,  it  is 

i86,  decided  in   1649.     '*Ware  brought  plain  he  meant  to  have  the  horse  first, 

an  action  of  debt  for  ;f  500  against  Chap-  and  therefore  he  says  the  money  shall  be 

pel  upon  an  indenture  of  covenants  be-  given  for  the  horse."    See  Long  v.  Caff- 

tween  them,  viz.,  that  Ware  should  raise  rey,  93  Pa.  St.  526;  Hard  v.  Seeley,  47 

five  hundred  soldiers  and  bring  them  to  Barb.  (N.  Y.)  428. 

such  a  port,  and   that  Chappel  should  These  cases  illustrate  the  character  of 

find  shipping  and  victuals   lor  them  to  absolute  promises.      The  consequences 

transport  them  to  Gallicia;  and  for  not  which^  result  from  their  breach  are  the 

providing  the  shipping  and  victuals  at  same  to-day  as  they  were  when   these 

the    time     appointed    was     the    action  cases  were  decided.     It  must,  however, 

brought.     The  defendant  pleaded   that  be  borne  in  mind  that  the  rules  for  deter- 

the  plaintiflf  had  not  raised  the  soldiers  mining  whether  promises  are  absolute  or 

'at  that  time,  and  to  this  plea  the  plaintiff  not  have  changed  very  much  since  the 

demurs.     Roll,  C.  J.,  held  that  there  was  seventeenth  century,  and  that  promises 

no  condition  precedent,  but  that  they  are  which  would  formerly  have  been  held  to 

distinct  and  mutual  covenants,  and  that  be  absolute  would  not  be  so  construed  at 

there  may  be  several  actions  brought  for  the  present  day.     In  ancient  times  ques- 

them;  and  it  is  not  necessary  to  give  no^  tions  of  this  kind  were  decided  upon  a 

tlce  of  the  number  of  men  raised,  for  the  subtle  and  technical  construction  of  the 

number  is  knowq  to  be  five  hundred;  words  of  a  contract,  and  very  little  regard 

and   the  time  for  the    shipping    to   be  was  paid  to  the  evident  sense  and  inten- 

ready  is  also  known   by  the  covenants;  tion  of  the  parties.     Thus  it  was  said  by 

and    yoa   have    your    remedy   against  Fineux,  C.  J.,  in  15  H.  vii.  10,  pi.  17:  **  If 

him  if  he  raise  not  the  men  as  he  hath  I  covenant  with  a  man  that  I  will  marry 

against  you  for  not  providing  the  ship-  his  daughter,  and  l)e  covenants  with  me 

ping.**  that  he  will  convey  an  estate  to  me  and 

''What  is  the  reason,"  said  Holt,  C.  T..  his  daughter  and  the  heirs  of  our  two 
in  Thorp  v.  Thorp,  I2  Mod.  455,  464.  bodies  begotten,  i(  I  afterwards  marry 
**  that  mutual  promises  shall  bear  an  ac-  another  woman,  or  his  daughter  another 
tion  without  performance  ?  One's  bargain  man,  still  I  shall  have  an  action  of  cove- 
is  to  be  performed  according  as  he  makes  nant  against  him  to  compel  him  to  con- 
it.  \i  he  make  a  bargain,  and  rely  on  vey  the  estate;  but  if  the  covenant  were 
the  other's  covenant  or  promise  to  have  that  he  should  convey  an  estate  to  us  two 
what  he  would  have  done  to  him,  it  is  his  for  the  cause  aforesaid,  then  no  action 
own  fault.  If  the  agreement  be  that  A  would  lie  until  we  were  married."  At 
shall  have  the  horse  of  B,  and  A  agree  the  present  day  the  question  is  deter- 
that  B  shall  have  his  money,  they  may  mined  **  by  the  intention  and  meaning  of 
make  it  so;  and  then  there  needs  no  the  parties  as  it  appears  on  the  instru- 
averment  of  performance  to  maintain  an  ment,  and  by  the  application  of  common- 
action  on  either  side;  but  if  it  appear  by  sense  to  each  particular  case."  Tindal. 
the  agreement  that  the  plain  intent  of  C.  J.,  in  Stavers  v.  Curling,  3  Bing.  (N. 
either  party  was  to  have  the  thing  to  be  Cas.)  368. 

done  to  him  performed,  before  his  doing  8.  See,    anie^    Provisions    for    Di» 

what  he  undertakes  of  his  side,  it  must  chargr. 
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90.  Conditions  Cononrrenl — When  we  speak  of  concurrent  con- 
ditions we  mean  that  each  party  is  to  perform  his  promise  at  the 
same  time  with  the  other.  If,  therefore,  one  party  fail  to  perform 
at  the  time,  the  other  is  discharged  from  the  performance  of  his 
promise.  But  he  cannot  sue  the  party  by  whom  the  contract  was 
broken  unless  he  has  performed,  or  was  ready  and  willing  to  per- 
form, his  own  part  of  the  agreement.* 

1.   "  Where  two  acts  are  to  be  done  at  of  the  corn  by  one  and  the  payment  by 

the  same  time,  as  where  A  covenants  to  the  other,  were  to  be  done  at  the  same 

convey  an  estate  to  B  on  such  a  day,  and  time;  and  as  the  plaintiff  has  not  averred 

in  consideration  thereof  B  covenants  to  that  he  was  ready  to  pay  for  the  corn,  he 

pay  A  a  sum  of  money  on  the  same  day,  cannot  maintain  this  action  against  the 

neither  can  maintain  an  action  without  defendant  for  not   delivering   it."    See 

showing  performance  of  or  an  ofifer  to  Gazley  v.  Price,  i6  Johns.  (N.  Y.)  267; 

perform  his  part,  though  it  is  not  certain  Swan   v.  Drury,    22    Pick.   (Mass.)  485; 

which  of  them  is  obliged  to  do  the  first  Benj.  on  Sales.  §  592,  where  many  cases 

act;  and  this  particularly  applies  to  all  are  collected  in  the  notes, 

cases  of  sale."     Mr.  Sergeant  Williams*  In  the   case  of  a  contract  containing 

5th  rule  in  notes  to  Pordage  v.  Coie,  i  mutual  and  dependent  covenants,  either 

Wms.  Saunds  310.    See  also  Campbell  t*.  an  offer  of  performance  or  readiness  to 

Giitings,  19  Ohio.  347;  Williams  i/.  Healy,  perform  by  one  party  must  be  shown,  be- 

3  Denio  (N.  Y.).  363;  Gayley  v.  Price,  fore  he  can  charge  the  other  with  a  breach. 
16  Johns  (N.  Y.)  267;  Dunham  v.  Pcttee,  Neis  v.  Yocum,  9  Savvy.  C.  Ct.  24;  Rap- 

4  Seld.  (N.  Y.)  508;   Lester  v,  Jewett,  i  panierz/.  Bannon,  7 Cent.  Rep.  (Md.)420. 
Kern.  (N.  Y.)  453.  In  an  agreement  that  a  lessee  may  at 

In  bringing  an  action  for  the  breach  of  any  time  before  the  expiration  of  his 
a  concurrent  condition  the  plaintiff  must  term  purchase  the  land  for  $3250,  and 
always  aver  that  he  has  performed,  or  that  lessee  shall  have  a  prior  right  of 
was  ready  and  willing  to  perform,  his  purchase  at  a  greater  sum,  and  shall  have 
own  promise.  A  very  common  example  notice  in  order  to  avail  himself  of  the 
of  this  kind  of  condition  occurs  in  the  right,  the  execution  of  the  conveyance, 
sale  of  goods.  **  The  general  rule  in  and  the  payment  of  the  purchase-money, 
executory  agreements  for  the  sale  of  are  mutual  and  dependent  covenants, 
goods  is  that  the  oblii^ation  of  the  vendor  Neither  party  can  put  the  other  in  default 
to  deliver,  and  that  of  the  buyer  to  pay,  without  a  tender  of  performance,  and  the 
are  concurrent  conditions,  in  the  nature  lessee  must  tender  the  money  before  be 
of  mutual  conditions  precedent,  and  that  becomes  entitled  to  a  conveyance.  Heine 
neither  can  enforce  the  contract  against  v.  Treadwell,  13  Pac.  Rep.  (Cat.)  503. 
the  other  without  showing  performance,*^  Where  a  party  agreed  on  the  pay- 
or offer  to  perform,  or  averring  readiness  ment  by  another  of  certain  sums  of 
and  willingness  to  perform  his  own  money  to  a  third  person  to  assign  certain 
promise.'*  Benj.  on  Sales,  g  592.  In  certificates  of  sale  of  land,  and  it  was 
Morion  v.  Lamb.  7  T.  R.  125,  the  plaintiff  held  that  the  covenants  were  independent, 
sued  the  defendant  for  not  delivering  and  that  in  a  suit  by  the  party  bound  to 
some  corn  in  pursuance  of  an  agreement  assign  a  general  averment  of  readiness 
that  the  defendant  should  deliver  the  on  his  part  to  perform  was  sufficient, 
corn  at  a  certain  place  within  one  month  Slocum  v.  Despard,  8  Wend.  (N.  Y.)  615. 
frqm  the  time  of  the  sale.  The  plaintiff  See  Northrup  v,  Norihrup.  6  Cowrn  (N. 
averred  that  he  was  ready  and  willing  to  Y.),  296;  Champion  v.  White.  5  Cowen 
receive  the  corn,  but  that  the  defendant  (N.  Y.),  509;  Robb  v,  Montgomery,  20 
did  not  deliver  it.  At  the  trial  the  Johns.  (N.  Y.)  15.  But  see  Parker  v, 
plaintiff  recovered  a  verdict.  The  de-  Parmele,  2oJohns.  (N.  Y.)  130;  Adams 
fendant  then  moved  that  the  judgment  v.  Williams?  2  W.  &  S.  (Pa.)  227; 
should  be  arrested,  because  it  was  not  Halloway  v.  Davis.  Wright,  129.  Justice 
averred  that  the  plaintiff  had  tendered  to  would  seem  to  require  that  such  sttpula- 
him  the  price  of  the  corn,  or  was  ready  tions  should  be  considered  as  dependent 
to  have  paid  for  it  on  delivery.  The  court  Leonard  v.  Bates,  i  Blackf.  (Ind.)  172,  o.; 
sustained  the  motion.  *' Both  things."  per  Shaw,  C.  J.,  in  Kane  v.  Hood,  13 
said  Lord  Kenyon,  C.  J.,  **the  delivery  Pick.  (Mass.XsSi. 
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91.  Conditions  Preoedent — If  one  party  make  the  perfofmance  of 
his  promise  conditional  upon  a  prior  performance  by  the  other 
party,  the  latter  cannot  sue  the  former  for  a  breach  of  contntoit 
without  averring  that  he  has  performed  his  part,  or  was  re&dy  and 
willing  to  perform  it,  but  was  prevented  by  the  act  of  the  promisee. 
And  if  the  party  who  is  to  perform  his  promise  first  wholly  fail  to 
perform,  the  other  is  discharged.* 

1.  People  V,  Glann,  70  111.  332.  daced,  A  could  npt  recover  from  B  the 

In  the  case  of  a  condition  precedent  in  amount  stipulated,  without  proving  that 

a  contract,    there  must    be  compliance  B  had  failed  to  make  reasonable  efforts 

therewith  or  an  excuse  for  non-compliance  to  operate  the  mine  in  view  of  the  outlay 

shown,  both  at  law  and  in  equity.  Barney  attending  it  and  the  prospects    in    its 

V.  Giles,  II  N.  E.  Rep.  (111.)  206.  development.      Ray  v,  Hodge,  13   Pac.r 

Condition  in  contract  roust  be  fulfilled  Rep.  (Or.)  599. 

before  action  lies.     Moore  v.  Campbell,  Where  by  the  terms  of  an  agreement 

-12  N.  E.  Rep.  (Ind.)  495.  to  furnish  materials,  in  which  no  time  of 

Where   performance   of  one  act  is  to  delivery  is  specified,  payments  therefor 

precede  that  of  another,  the  legal  obliga-  are  required  to  be  made  from  time  to 

tion  to  perform  the  latter  is  dependent  time,  at  times  specified,  if,  upon  specific 

upon  the  performance  of  the  former  as  a  demand  of  payment,  with  notice  that  it 

condition  precedent.     De  Kay  v.  Bliss,  will  be  insisted  on  as  a  condition  prece- 

4  N.  Y.  St.  Repr.  728.  dent  of  further  delivery  of  materials,  pay- 

A  agreed  to  sell  to  B  a  machine  deliv-  ment   is  refused,   the  other  party  may 

erable  at  a  certain  point,   the    freight  properly   refuse   to  continue  to  furnish 

charges  not  to  exceed  a  specified  sum.  materials.  Palmer  v.  Breen,  34  Minn.  39. 

Held^  the  freight  charges  exceeding  that  A  proposal  was  made  to  an  insurance 

sum,  that   B  was  not  bound  to  take  it,  company  for  an  insurance  on  the  life  of 

and  claim  from  A  a  reduction;  he  could  the  proposer,  who  made,  on  a  form  issued 

repudiate    the    contract.      Johnson    v,  by  the  company,  statements  as  to  his 

Latimer,  71  Ga.  470.  .  state  of  health  and  other  matters,  and  a 

If  one  contracts  to  do  work  subject  to  declaration  that  the  statements  were  true 

the  approval  of  the  agent  of  the  other  and  were  to  be  taken  as  the  basis  of  the 

party  to  the  contract,  such  approval  is  an  contract.     The  proposal  was  accepted  at 

essential  prerequisite  to  the  right  of  ac-  a  specified  premium,  but  upon  the  terms 

tion  for  the  price.    Denver,  S.  Park,  etc.,  that  no  insurance  should  take  effect  till 

R.  Co.  V.  Riley,  7  Col.  494.  the  premium  was  paid.     Before  tender  of 

A  lease  provided  that  it  should  not  be  the  premium  there  was  a  material  ahera- 
binding  on  the  lessee  until  he  should  be  tion  in  the  state  of  the  health  of  the  pro- 
appointed  to  a  certain  office.  Held^  that  poser,  and  the  company  refused  to  ac- 
there  was  no  binding  contract,  and  that  cept  the  premium  or  to  issue  a  policy, 
the  lessor  did  not  become  bound  upon  Held^  that  the  nature  of  the  risk  having 
the  lessee's  electing,  notwithstanding  his  been  altered  at  the  time  of  the  tender  of 
failure  to  obtain  the  office,  to  take  the  the  premium  there  was  no  contract  bind- 
iease..Kingz/.  Warfieid,  9  Atl.  Rep.  (Md.)  ing  the  company  to  issue  a  policy. 
539.  Quare,  whether,  if  there  had  been   no 

Where  an    agreement   specified    that  alteration  in  the  risk,  the  company  would 

advertisements  should  be  inserted  to  the  have   been  legally  entitled  to  refuse  to 

value  of  £qo  in  part  payment  of  goods  accept  the  premium  and  to  issue  a  policy. 

to  be  purchased  to  the  amount  of  ^^360,  Canning  v.  Farquhar,  16  Q.  B.  D.  727. 

A^M,  that  the  plaintiff  was  not  entitled  An  action  was  brought  by  an  architect 

to  recover  in  respect  of  the  £<jO  worth  of  against  a  county  to  recover  for  the  value 

advertisements,  without  taking  the  £360  of  services  rendered   in  making  certain 

worth  of  goods.    Minshull  v.  Brinsmead,  plans  for  a  jail-building,  which  plans  had 

I  C.  &  E.  97.  been  accepted  conditionally  by  the  county 

A  agreed  to  and  did  assign  to  B  a  half  board  of  supervisors,  provided  that  a  bid 

interest  in  a  lease  of  a  gold  and  ouick-  should  be  accepted  from  some  reliable 

silver  mine  for  "$750  cash  and  91250  party  for  the  building  of  the  jail.     The 

when  250  Uasks  of  quicksilver  should  be  board  of  supervisors  refused  to  open  apv 

produced/*    /^^/i/,  that  in  the  absence  of  of  the  bids  received  and  rejected  plaintiflMi 

a  showing  that  250  flasks  had  been  pro-  claims  on  the  ground  that  he  bad  been 
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guilty  of  improper  acts  in  getting    his  house   was  not  completed  at  the  time 

plans  provisionsUiy  accepted.     Held,  that  stipulated,  but  A  was  allowed  to  continue 

it  was  wiihin  the  discretion  of  the  board  work  lor  two  months,  when  B  toolc  pos- 

to  refuse  to  open  or  accept  any  of  the  bids  session.     Hdd^  that  B  could  not  defend 

based  upon  plaintifT's  plans,  and  that  the  A*s  suit  in  assumpsit  for  the  value  of 

condition  upon  which    plaintiff  was  en-  work  done  and   materials  furnished,  B 

titled  to  compensation  never  having  hap-  having  waived  the  stipulation  as  to' time 

pened,  he  could  not  recover.    Hall  v.  Co.  and  having  prevented  A's  n^otiatinga 

of  Los  Angeles,  13  Pac.  Rep.  (Cal.)  854.  mortgage.     Foster    v.   Worthingtoo,   58 

Where,  in  an  action  for  damages  for  Vt.  65. 
breach  of  contract,  it  appeals  that  the  Where  a  party  claims  to  have  complet- 
performance  of  their  part  of  the  covenant  ed  a  contract,  and  the  other  party,  with 
by  defendants  was  a  condition  precedent  knowledge  of  bis  claim  and  that  the  con- 
to  the  perfo.mance  of  the  contract  on  the  dition  of  it  has  not  been  performed,  has 
part  of  the  plaintiffs;  that  plaintiffs  were  made  a  payment  upon  it,  without  any 
able  and  willing  to  do  their  share,  and  objection  or  notice  of  non-acceptance, 
had  done  acts  preparatory  to  its  perform*  such  payment  operates  as  a  waiver  ot  the 
ance — the  defendants  cannot  maintain  as  condition  of  the  contracL  Keller  v, 
a  defence  that  there  was  a  want  of  Oberreich,  30  N.  W.  Rep.  (Wis.)  524. 
mutuality  in  the  contract  which  would  Where  one  loans  money  without  secur* 
excuse  a  non-performance  by  them,  ity  to  a  man  of  very  limited  means,  stip- 
Jones  V.  Foster,  30  K.  W.  Rep.  (Wis.)  697.  ulating  that  it  shall  be  repaid  in  monthly 

One  party  to  a  contract  which  imposes  instalments,  and  upon  default  in  any  in- 
reciprocal  obligations  upon  both  parties  stalment  the  whole  to  become  due.  it 
may  have  a  right  to  rescind  it  by  reason  was  held  that  time  is  of  the  essence  of  the 
of  the  failure  of  performance  of  condt-  contract,  and  the  waiver  of  forfeiture  was 
tions  by  the  other  party,  but  he  must,  if  not  presumed  from  the  lender  accepting 
be  wish  to  rescind  for  such  cause,  return  a  payment  after  default  in  one  of  the  in- 
to the  other  party  what  he  has  received,  stalments.  Bishop  v.  Lawrence,  2  S.  W. 
so  as  to  put  him  in  the  same  condition  Rep.  (Ky.)  499. 

he^was  in  before.     Doughten  v.  Camden  Whenever  it  appears  to  have  been  the 

B'g  &  Loan  Ass*n,  7  Atl.  Rep.  (K.  J.)  intention  of  parties  to  a  contract  that  the 

479;  41  N.  J.  £q.  556.  performance  of  one  stipulation  should 

A  paid  B  $50  for  a  lot,  agreeing  In  the  not  be  a  condition  precedent  to  the  per- 

deed  to  erect  a  house  of  a  certain  de-  formance  of  another,  effect  will  be  given 

scription  thereon.     Held,  on  his  failure  to  such  intention;  but  where  the  intcn- 

to  do  so,  that  A,  after  a  reasonable  time,  tion  is  to  rely  on  previous  performance 

upon  tendering  back  the  money,  was  en-  of  the  stipulation,  and  not  on  the  remedy 

titled  to  a  rescission  of  the    contract,  for  non-performance,  performance  is  a 

Willard  v.  Ford,  16  Neb.  543.  condition  precedent.    Larimore  v.  Tyler, 

It  is  competent  for  a  party  by  his  con-  88  Mo.  661. 

tract  to  make  the  performance  of  work  Where  an  action  was  compromised  up- 

and  services  by  him  a  condition  precedent  on  terms;  one  of  which  was  that  the  de* 

to  his  right  to  receive  any  pay  for  them,  fendant  should  pay  theplaintiffjf  150,  and 

and  he  cannot,  in   an   action  upon  the  another  that  the  plaintiff  should  pay  a 

contract,  recover  without  proof  of  per-  third  party's  claim  against  the  defendant, 

formance,    unless     the    defendant    has  ktld,    that    the    payment    of    the  third 

waived    such    performance.      Keller    v,  party's  claim  by  the  plaintiff  was  not  a 

Oberreich.  30  K.  W.  Rep.  (Wis.)  524.  condition    precedent    to    the  plaintiff's 

Waiver  of  performance  or  extension  of  right  to  sue  for  the  ;f  150.     Lockhart  v. 

the  time  therefor  in  the  case  of  a  condi-  Webster,  i  C.  &  E.  71. 

tion  precedent  is  equivalent  to  the  per-  .     The  defendants   purchased  cotton  at 

formance  thereof  at  the  stipulated  time,  L.,  unde^  price  limits  designated  by  plain- 

and  leaves  the  original  contract  intact,  tiff,  and  shipped  it  to  the  latter  at  H., 

Barton  v.  Gray,  57  Mich.  623.  it  being  orally  agreed  that  the  plaintiff 

Money  paid  towards  an  unperformed  should   report   the  classification  of   the 

condition  precedent  may  be  recovered,  contract  at  H.,   if  there  was  any  falling 

if  there  has  been  no  acceptance  or  waiver,  off,  either  in   grade  or  quality.     Held^ 

but  not  otherwise.     Keller  v.  Oberreich,  in  a  suit  to  recover  an  alleged  balance  of 

67  Wis.  282.  an  account,  that  the  stipulation  that  the 

A  agreed  to  build  a  house  for  B  by  a  plaintiff  should  report  any  falling  off  in 

certain  time  and  to  pay  himself  from  a  weight  or  grades  not  being  a  condition 

mortgage  to  be  negotiated  by  him.    The  precedent  to  the  plaintiff's  right  to  re- 
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cover  under  the  agreement,  and  it  not  certain  day  in  consideration  of  a  sum  of 
being  stated  that  the  report  should  be  money  which  B  covenanted  to  pay  A 
made  immediately  or  within  from  three  to  by  instalments  as  the  building  proceeded, 
five  days  after  classification,  that  time  was  Held^  that  the  finishing  of  tlie  house  was 
not  of  the  essence  of  the  agreement,  and  not  a  condition  precedent  to  the  payment 
that  it  was  error  for  the  court  to  instruct  of  the  money;  that  A  might  maintain  an 
the  jury  to  the  effect  that  the  plaintiff  action  of  debt  against  B  for  the  whole 
could  not  recover  if  he  did  not  make  the  sum,  though  the  building  was  not  fin- 
reports  within  a  reasonable  time,  and  if  ished  at  the  time  appointed,  on  the 
such  failure  on  his  part  induced  the  de-  Vground  that  part  of  the  money  was  to  be 
fendants  to  continue  their  shipments  to  paid  before  the  house  could  be  completed, 
him.  Watson  v.  Walker,  48  W.  Rep.  Thiscase  was  followed  in  Seers  v.  Fowler, 
(Tenn.)  576.  2  Johns.  (N.    Y.)  272.    and    Havens   v. 

In   Louisiana  «a  contract  conditioned  Bush,    2   Johns.    (K.    Y.)    387.     But    in 

upon  an  event  dependent  on  the  will  of  Cunningham  z/.  Morrell,  10  Johns.  (N.Y.) 

cither  party  is  not  dissolved  of  right  upon  203.  these  two  cases  were  overruled,  and 

non-performance  of  the  condition,  but  the  the  authority  of  Terry  v.  Duntze  repudiat- 

same  must  be  judiciallysought. Therefore,  ed.  Cunningham  z^.  Morrell  was  followed 

under  a  contract  which  grants  a  railway  in  McLurez^.  Rush,  9  Dana  (Ky.),  64,  and 

company  right  of  way  conditioned  upon  in  Allen  v.  Sanders,  7   B.    Mon.   (Ky.) 

the  completion  of  the  road  within  a  cer-  593.  overruling  the  earlier  cases  of  Crad- 

uin    time,    the    company  may  proceed  dock  v.  Aldridge,  2  Bibb  (Ky.),  15,  and 

under  the  contract  until  a  dissolution  is  Mason  v.  Chambers,  4  Litt.  (Ky.)    253. 

judicially  d    .landed.^  Gayden  t'.  Louisv.,  See,  to  the  same  effect.  Kettle  v.  Harvey, 

N.  O.  «1    R.  Co.,  I  Sou^i.  Rep.  (La.)  21  U.  S.  301;  Lord  v.  Belknap,  i  Cush. 

792.  (Mass.)   279;    Tompkins    v,     Elliot,     5 

The  following  rules  are  given  by  Mr.  Wend.  (N.  Y.)  496. 

Sergeant  Williams  in  his  notes  to  Per-  In  the  case  of  contracts  for  the  pur> 

dage  V.  Cole,  i  Wms.  Saund.  319:  chase  and  sale  of  real  estate,  where  the 

**  If  a  day  be  appointed  for  the  payment  purchaser  covenants  to  pay  the  purchase 
of  money  or  part  of  it.  or  for  doing  any  money  by  instalments,  and  the  vendor 
other  act,  and  the  day  is  to  happen  or  may  covenants  to  convey  by  deed  either  on 
happen  before  the  thing  which  is  the  con-  the  last  day  of  payment  or  on  some  day 
sideration  of  the  money  or  other  act  is  previous,  the  covenant  to  pay  the  instal- 
to  be  performed  ,an  action  may  be  brought  ments  falling  due  before  th«  day  ap- 
for  the  money  or  for  not  doing  such  pointed  for  conveying  by  deed  are  inde- 
other  act  before  performance;  for  it  ap-  pendent  of  the  covenant  to  convey,  and 
pears  that  the  party  relied  upon  his  an  action  may  be  maintained  for  such  in - 
remedy,  and  did  not  intend  to  make  the  stalments  without  showing  any  convey- 
performance  a  condition  precedent;  and  ance  or  offer  to  convey,  but  the  convey- 
so  it  is  where  no  time  is  fixed  for  per-  ance  and  offer  to  convey  is  a  condition 
formance  of  that  which  is  the  considera-  precedent  to  the  right  to  insist  upon  the 
tion  of  the  money  or^other  act.'*  *Thorp  paymeifl  of  an  instalment  falling  due 
V.  Thorp.  12  Mod.  460;  i  Salk.  171,  per  either  on  or  after  the  day  of  conveyance. 
Holt,  C.  I.;  Seeters  v,  Opie,  2  Saund.  Grant  v.  Johnson,  i  Seld.  (N.  Y.)  247. 
350.  per  Hale,  C  J.;  Wilks  v.  Smith.  10  In  this  case  the  plaintiff  agreed  to  sell  to 
M.  &  W.  355;  Eastern  Counties  R.  Co.  the  defendant  a  piece  of  land,  and  cove- 
V,  Philipson,  16  C.  B.  2:  Mayor  of  nanted  to  give  possession  of  the  land  on 
Norwich  v.  Norfolk  R.  Co.,  4  E.  &  the  first  of  November.  1845,  and  to  con- 
B.  397;  Northampton  v,  Parnell,  15  C.  vey  by  deed  on  the  first  of  May,  1846; 
B.  630:  29  E.  B.  &  E.  220;  Underbill  v.  and  the  defendant  covenanted  to  pay 
The  Saratoga  &  W.  R.  Co.,  20  Barb.  $950  as  follows,  viz.,  $200  on  the  first 
(N.Y.)  455;  Edgar  v.  Boyes.  11  S.  &  R.  of  April,  1846;  $200  on  ist  of  April,  1847; 
(Pa.)  445;  Stevenson  v,  Kleppinger,  5  $275  on  1st  of  April.  1848:  and  $275  on 
Watts- (Pa.).  420;  Lowry  v.  Mehaffy.  10  xst  of  April,  1849.  The  plaintiff  gave  the 
Watts  (Pa.),  387;  Goldsborough  v,  Orr,  possession  of  the  premises,  and  the  defen- 
8  West.  217;  Robb  v,  Montgomery,  20  dant  paid  the  first  instalment  according 
Johnson  (N.  Y.),  15.  to  the  terms  of  the  agreement.  The  action 

The  principle  of  this  rule  has  been  was  brought  to  recover  the  second  instal- 

misapplied  in  various  cases,  as  in  Terry  mcnt,  and  it  was  held  that  the  conveyance 

V,  Duntze,  8  H.  BI.  389.  by  deed  was  a  condition  precedent  to  the 

In  that  case  A  covenanted  to  build  a  payment  of  any  instalment  after  the  firsts 

hoiiBe  for  B  and  finish  it  00  or  before  a  and  therefore  the  plaintiff  was  not  en* 
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92.  Breaeh  in  ^tal  Hatter. — If  the  breach  be  in  a  matter  which 
upon  a  fair  and  reasonable  construction  of  the  contract  the  parties 
may  be  deemed  to  have  considered  as  vital  to  its  existence,  or 
which  they  have  expressly  stated  shall  be  vital,  it  will  discharge 
the  promisee  from  the  performance  of  his  promise.* 


titled  to  recover  without  averring  a  per-    shares,  bat  neglected  to  pay  the  balance 


forroance  or  tender  of  performance  of 
such  condition.  See  also  Bland  v.  At- 
water.  4  Conn.  3;  Leonard  v.  Bates,  i 
Blackf.  (Ind.)  17^;  Kane  v.  Hood,  13 
Pick.  (Mass.)  281.  But  see  Weaver  v. 
Childress,  3  Stew.  361. 

"  When  a  day  is  appointed  for  the 
payment  of  money,  etc.,  and  the  day  is 
to  happen  after  the  thing  which  is  the 
consideration  of  the  money  or  is  to  be 
performed,  no  notice  can  be  maintained 
for  the  money  or  before  performance." 
Thorp  V.  Thorp,  12  Mod.  460;  i  Salk. 
171;  Bland  v,  Atwater,  4  Conn.  9;  Deyv. 
Dox,  9  Wend.  (N.  Y.)  129;  Morris  v. 
Slitcr,  I  Denio  (N.  Y.)59;  Rider  v.  Pond, 
18  Barb.  (N.  Y.)  179. 


as  the  calls  were  made.  Before  the  con- 
struction was  completed  the  company 
suspended  operations.  An  action  was 
brought  by  the  company  for  the  balance 
of  the  subscription.  Hthi^  that  the  road 
having  been  located,  as  stipalaied  though 
not  completed,  the  company  was  entitled 
to  recover.  But  see  Macintosh  v.  M. 
C.  R.  Co.  14  M.  &  W.  S48. 

Where  a  contract  for  the  erection  of  a 
mill  stipulates  that  **the  whole  mill,  with 
ail  machinery,  shall  be  completed  and  de- 
livered in  perfect  running  order  within 
four  months  from  date,  '  rovided  the 
timber  required  to  be  used  construct* 
ing  the  building  and  plaa.ig  the  ma- 
chinery   therein    is    delivered    on    the 


It  may  alsojbe  laid  down  as  a  rule,  that  ground  .  .  within  40  days  after  the  re- 
stipulations  or  promises  may  be  depend-  ceipt  of  the  bill  for  said  lumber  by  the 
cnt  upon  the  nature  of  the  acts  to  be  per-  party  of  the  second  part,"  if  the  party  of 
formed  and  the  order  in  which  they  must  the  second  part  fails  to  deliver  the  lum- 
necessarily  precede  and  follow  each  ber  as  stipulated,  the  condition  as  to  the 
other.  "  Where  the  act  of  one  party  four  months'  time  becomes  inoperative, 
roust  necessarily  precede  any  act  of  the  and  the  party  of  the  first  part  remains 
other,  as  where  one  stipulates  to  manu-  bound  only  to  use  reasonable  diligence, 
facture  an  article  from  materials  fur-  Starr  v,  Gregory  Con.  Min.  Co.,  13  Pac. 
nished  bv  the  other,  and  the  other  stipu-  R.  (Mont.)  5. 

lates  to  furnish  the  materials,  the  act  of  In  an  action  by  A  for  the  breach  of  a 

furnishing  the  materials  necessarily  pre-  contract  by  B  for  the  construction  and 

cedes  the  act  of  manufacturing,  and  will  -erection  of  machinery  upon  a  steamboat 

constitute  a  condition  precedent  without  to  be  furnished  by  A,  where-the  work  was 

express  words.*'  /'^Shaw,  C.  J.,  in  Mill-  to  be  done  in  60  days  but  the  boat  was 

dam  Foundry  v.  Hovey,  21  Pick.  (Mass.)  not  completed  in  time  to  enable  B  to 

439;  Thomas  z/.  Cadwallader.  Willes,  496;  complete  its  work  in  that  time,  the  court 

Knight  w.    New   Eng.    Worsted  Co.,   2  charged  the  jury,  **  If  the  jury  find  that 


Cush.  (Mass.)  286.  '  In  Combe  v,  Greene, 
II  M.  &  W.  480  the  plaintifif  demised  a 
dwelling-house  and  premises  to  the  de- 
fendant, and  the  defendant  covenanted 
that  he  would  expend  ;f  100  in  improve- 


after  the  day  named  for  the  completion 
of  the  contract,  the  work  not  being  then 
completed,  the  boat  was  not  then  in 
readiness  to  receive  it,  yet  if  the  boat 
was  thereafter  made  ready,  and  the  de- 


ments  and    additions  to  the  dwelling-  fendants  proceeded  under  the  contract, 

house,  under  the  direction  of  some  com-  they  were  then  bound  to  complete  it  with- 

petent  surveyor  to  be  appointed  by  the  in  the  same  length  of  time  contemplated 

plait,  tiff.     Htld^  that  the  appointment  of  by  the  original  agreement,  and  such  addi- 

a  surveyor  was  a  condition  precedent  to  tional  time  as  may  have  been  lost  in  the 

the  defendant's   liability  to  expend   the  prosecution  of  the  work,  occasioned  by 

j^ioo.     In  Miller  v.  Pittsburg  &  Cleve-  delay  in  the  construction  of  the  boat;  and 

land    R.    Co.     40    Pa.    St.     237,    there  failing  in  this,  they  are  liable  for  the 

was  a  subscription  to  the  stock  of  a  rail-  consequences  of  such  failure  and  delay." 

road  company  on  ^he  express  condition  HeU^  a  proper  statement  of  law  as  ap- 

tbat  tht.  road  should  be  located  and  con-  plicable  to  the  facts  of  the  case.     Mc- 

structed  along  a  prescribed  route.     The  Go  wan  t^.  Am.  P'd  Tan  Bark  Co.,  7  Sup. 

road  was  :^><^  located,  and  the  subscriber  Ct.  Rep.  13 15. 

paid  one   :»r  more  instalments  on  his  1.  In  the  absence  of  an  ezpfeas  stipula- 

914 


Bmdi  la                                    CONTRACT.  yuai  Xattex. 

tion,  a  term  is  considered  of  vital  impor-  iron  of  14,000  tons  of  iron  ore,  to  be  ship- 

tance  when  it  goes  to  the  root  of  the  mat-  ped  as  rapidly  as  possible  during  the  sea- 

ter,  so  that  a  breach  of  it  would  frustrate  son  of  1880  to  B  at  Cleveland;  such  por- 

the  main  object  of  the  contract.     For  ex-  tioh  of  the  product  as  is  made  after  the 

ample,  in  Poussard  v.  Spiers,  L.  R.  i  Q.  close  of  navigation  of  1880  to  be  shipped 

B.  D.  410,  it  was  held  that  the  failure  of  a  to  Cleveland  on  the  opening  of  navigation 

singer,  who  was  to  take  the  principal  fe-  of  1881,  or  as  near  the  opening  as  pos- 

male  part  in  a  new  opera,  to  perform  in  the  sible.    The  product  was  8000  tons.     3400 

opening  and  early  performances,  went  to  tons  were  shipped.in  1880,  3500  were  ready 

the  root  of  the  matter  and  discharged  the  at  the   opening  of  navigation   in  May, 

other  party.     And  see  Spalding  v.  Rosa,  1881,  and  the  other  iioo  tons  were  manu- 

71  N.  Y.  40.  factured  later.     B  refused  to  receive  that 

Where  the  mutual  covenants  go  to  the  which  was  shipped  in  1881,  and  A  sued 
whole  consideration  on  both  sides,  they  for  breach  of  the  contract.  Held^  that 
are  mutual  conditions,  and  performance  time  was  of  the  essence  of  the  contract, 
must  be  averred.  Mr.  Sergeant  Williams  and  A  failing  to  fulfil  its  part  of  the  con- 
in  notes  to  Pordage  v.  Cole,  i  Wms.  tract,  or  to  tender  performance,  cannot  sue 
Saund.  310;  Duke  of  St.  Albans  v.  Shore,  for  the  breach.  Cleveland  Rolling  Mill 
I  H.  Bl.  270;  Graves  v,  Legg,  9  Ex.  709;  Co.  v,  Rhodes,  7  Sup.  Ct.  Rep.  882;  s.  c, 
Grey  r.  Frier,  4  C.  &  F.  565;  Dakin  v.  121  U.  S.  255. 
Williams,  xi  Wend.  67.  The  Shippers*  Compress  Company  en- 

The  fact  that  a  penalty  for  non-per-  tered  into  a  contract  with  the  Va.  &  Tenn. 

formance  is  named  in  the  contract  will  not  Air  Line,  an  association  composed  of  the 

operate  as  a  bar  to  a  suit  for  rescission  N.  &  W.  R.  Co.  and  other  corporations, 

where  the  amount  of  the  penalty  is  insuffi-  by  which  the  latter  agreed  to  fill  with  cot- 

cient  to  give  adequate  oaroages  at  law.  ton  a  certain  amount  of  room  on  board 

Wilson  V.  Roots,  10  N.  E.  Rep.  (III.)  204;  the  steamers  L.  and  L.  at  the  port  of  N. 

s.  c. ,  8  West.  Rep.  67.  said  cotton  to  be  placed  on  boaxd  on  Oc- 

When  the  contract  fixes  the  time  within  tober  18  and  19,  1881,  on  which  dates  the 

which  it  is  to  be  performed,  and  it  appears  steamers  were  to  be  loaded  and  made  ready 

from  its  nature,  or  the  circumstances  con-  to  sail  for  Europe.     The  cotton  was  not 

nected    with    its    performance,  that    the  delivered  until  several  days  after  the  time 

parties    intended    to    make  the  time  an  agreed  upon;  and  in  consequence  of  the 

essential  element  of  the  agreement,  time  delay  the  Shippers'   Compress  Co.   was, 

will  be  deemed  of  the  essence  of  the  con-  by  the  terms  of  its  charter-party,  compelled 

tract,  and  strict  compliance  therewith  will  to  pay  a  large  sum  for  demurrage,  after 

be  compelled.     Carter  v.  Phillips,  10  East,  having  given  the  proper  agent  o(  the  Va. 

Rep.  (Mass.)  561;  s.  c,  10  N.  E.  Rep.  500,  &  Tenn.  Air  Line  repeated  and  timely 

3  New  Eng.  Rep.  907.  notice  of  (he  consequences  which  would 

A  contract  was  entered  into  by  a  skilled  result  from  its  failure  to  deliver  the  cotton 

machinist  and  inventor  for  the  establish-  in  time.      Held^  that  the  subsequent  ac- 

ment  and  development  of  a  manufacturing  ceptance  of  the  cotton  by  the  Compress 

enterprise,   on  a  paying  basis,  vtithin  a  Co.,  was  not  a  waiver  of  the  stipulation  as 

reasonable  time.     Held^  that  time  was  of  to  time,  and    that  it  could  recover  the 

the  essence  of  the  contract,  and  that  a  delay  amount  of  demurrage  so  paid  in  an  action 

for  such  a  length  of  time  as  to  render  cer-  against  the  Air  Line.     N.  &  W.  R.  Co.  v, 

tain  stock  of  the  company  worthless  en-  Ship.  Comp.  Co.,  2  S.  E.  Rep.  (Va.)i39. 

titled  such  company  to  a  rescission.     Wil-  In  general,  time  is  not,  unless  so  declared 

son  V,  Roots,  10  N.  E.  Rep.  (III.)  204.  by  .the  parties,  of  the  essence  of  the  con- 

A  contract  for  carrying  on  the  business  tract ;  but  this  rule  has  exceptions,  ^as  if 

of  manufacturing,  purchasing,  and  selling  the  thing  sold  be  of  greater  or  less  value 

cloths  provided  that  it  might  be  terminated  according  to  the  efflux  of  time,  then  time 

by  either  party  on  giving  60  days*  notice  is  of  the  essence  of  the  contract.     Wilson 

to  the  other,  and  that  if  terminated  by  one  «  v.  Roots,  8  West.  Rep.  (111.)  67. 

named,  the  other  shoukl  have  the  right  to  In  a  contract  for  the  sale  of  land,  time 

purchase  within  the  said  60  days.     Held^  is  not  ordinarily  of  the  essence,  unless  it  is 

that  time  was  of  the  essence  of  the  con-  so  expressed.      Smith's    Ex.   v,  Profitt's 

tract  to  purchase.     Carter  v.  Phillips,  10  Adm'x,  i  S.  E.  Rep.  (Va.)  67. 

N.   E.    Rep.  (Mass.)   500;  s.  c,  3   New  Time  was  held  to  be  of  the  essence  of 

Eng.  Rep.  907.  tthe  contract  in  Presidio  Min.  Co.  v.  Bullis, 

A  and   B  made  a   written   agreement  4  S.  W.  Rep.  (Tex.)  860;  and  in  Ames  v. 

whereby  A  sold  to  B  the  product  in  pig-  Brooks,  9  East.  Rep.  (Pa.)  534. 
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If  the  parties  expressly  state  that  the  non-performance  of  a 
certain  term  shall  be  vital  to  the  existence  of  their  contract,  a 
breach  of  that  term  will  work  a  discharge.* 

93.  Entire  Contracts. — Sometimes  the  promise  of  one  party  is 
conditional  upon  the  entire  performance  of  his  part  of  the  contract 
by  the  other  party.  When  this  appears  to  be  the  intention  of  the 
parties  the  promisor  must  perform  the  whole  of  his  part  of  the 
contract  before  he  can  recover  anything  from  the  other  party,  and 
a  partial  breach  will  discharge  the  promisee  from  the  performance 
of  his  promise.*  • 

1.  '*  Parties  may  think  some    matter,  See    also    Davison  v.  Von  Lingen,  113 

apparently  of  very  little  importance,  es*  U.  S.  40 ;  Glaholm  v.  Hays,  2  M.  &  G. 

sential;  and  if  they  sufficiently  express  an  257. 

intention  to  make  the  literal  fulfilment  of  In  Fillcy  v.  Pope,  S.  C.  U-  S.,  No.  21, 
such  a  thing  a  condition  precedent,  it  will  October  Term,  1885  (not  reported),  where 
be  one  ;  or  they  may  think  the  perform-  the  contract  was  for  the  sale  of  five  hundred 
ance  of  some  matter,  apparently  of  essen-  tons  of  No.  i  pig-iron,  "  shipment  from 
tial  importance  and  prima  facie  a  condi-  Glasgow,"  it  was  held  that  the  buyer  was 
tion  precedent,  is  not  really  vital,  anj^  may  justified  in  refusing  to  accept  such  iron 
be  compensated  for  in  damages,  and  if  shipped  from  Leith.  "  The  term  *ship- 
they  sufficiently  express  such  an  intention,  ment  from  Glasgow,'*  said  Gray,  J.,  "de- 
it  will  not  be  a  condition  precedent."  fines  an  act  to  be  done  by  the  sellers  at  the 
Blackburn,  J.,  in  Bettini  v,  Gye,  L.  R.  i  outset,  and  a  condition  precedent  to  any 
Q.  B.  D.  187,  infra.  liability  of  the  buyer."    The  court  also 

It  was  on  this  ground  that  the  case  of  said  that  in  a  commercial  contract  a  state- 

Lowber  v.  Bangs,  2  Wall.  (U.  S.)  728,  was  ment  descriptive  of  the  subject-matter  was 

decided.     In  that  case  a  vessel  named  the  ordinarily  to  be  regarded  as  a  warranty  or 

Mary  Bangs,  while  on  a  voyage  to  Mel-  condition  precedent  upon  the  failure  or 

bourne,   was  chartered  at   Boston  for  a  non-performance  of  which  the  party  ag- 

voyagefromCalcutta  to  the  United  States,  grieved  might  repudiate  the  whole  con- 

The  charter-party  contained  a  clause  that  tract.     In  such  contracts,  therefore,  every 

the  vessel'  was  to  "  proceed  from   Mel-  term  is  regarded  as  important,  and  if  one 

bourne  to  Calcutta  with  all  possible  de-  party  fail  to  perform  his  promise  in  strict 

spatch."     Before  the  master  was  advised  accordance  with  the  agreement,  the  other 

of  this  engagement  the  vessel  had  sailed  to  is  discharged. 

Manilla,  which  is  much  out  of  the  direct  A  agreed  to  sell  and  B  to  buy  iron  for 
course  from  Melbourne  to  Calcutta.  She  shipment  in  March  from  Great  Britain  to 
arrived  at  Calcutta  more  than  three  months  New  York.  A  shipped  no  iron  in  March, 
after  the  time  at  which  shq  ought  to  have  but  in  April  secured  the  option  to  pur- 
arrived  if  she  had  gone  there  directly  from  chase  an  equal  quantity  of  the  kind  speci- 
Melboume.  Freights  in  the  mean  time  fied  shipped  by  another  party  in  March, 
had  largely  fallen.  After  the  arrival  of  B  refused  to  receive  this  iron  because  it 
the  Mary  Bangs  the  charterers  engaged  was  not  shipped  by  A.  HeU,  ^.  breach 
another  vessel,  which  they  loaded  with  the  of  contract  on  B*s  parL  Cun*^  -^ra  v, 
cargo  intended  for  the  Mary  Bangs.  The  Judson,  100  N.  Y.  179,  reversing  30 
case  thus  showed  that  the  object  of  the  Hun(N.,  Y.)  63. 

voyage  had  not  been  frustrated.  In  a  suit  2.  The  leading  case  upon  this  point  is 
to  recover  damages  for  a  breach  of  the  that  of  Cutter  v.  Powell,  6  T.  R.  320;  s. 
charter-party,  the  court  below  held  that  the  c,  2  Sm.  L.  C.  *i.  In  that  case  the  de- 
charterers  were  not  justified  in  repu-  fendant,  being  at  Jamaica,  delivered  to 
diating  the  contract.  This  ruling  was  T.  Cutter,  the  intestate,  the  following 
reversed  by  the  Supreme  Court  of  the  note:  "  Ten  days  after  the  ship  Governor 
United  States,  which  held,  that  the  parties.  Parry,  myself  master,  arrives  at  Liver- 
when  they  made  their  contract,  intended  pool,  I  promise  to  pay  to  Mr.  T.  Cutter 
that  the  clause  "  to  proceed  with  all  pos-  the  sum  of  thirty  guineas,  provided  he 
sible  despatch"  should  be  a  corxlition'  proceeds,  continues,  and  does  his  duty 
precedent  to  any  liability  of  the  charterer,  as  second  mate  in  the  said  ship  from 
and  that  as  the  plaintiff  had  broken  that  hence  to  the  port  of  Liverpool.  Kings- 
clause  be  was  not  entitled  to    recover,  ton,  July  3i8t,  1793."    The  sum  agreed 
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to  be  paid  was  larger  than  the  asoal  thereafter  as  a  specified  stage  of  the  work 
wages  of  a  second  mate.  The  ship  sailed  was  completed.  Seven  instalments  had 
oo  the  2d  of  August,  and  arrived  ia  been  paid.  C  approving  of  the  work. 
Liverpool  on  the  9th  of  October.  Cutter  The  eighth  instalment  was  to  be  paid 
did  his  duty  as  second  mate  until  the  when  the  exterior  was  finished,  and  one 
aoth  of  September,  when  he  died.  It  half  of  the  interior  wood-work  finished, 
was  held  that  the  intestate's  representa-  the  cooking-range  set,  and  the  plumbing 
Uvea  could  not  recover,  either  on  the  done.  AH  but  setting  the  cooking-range 
express  contract  or  on  a  quantum  meruit,  was  done,  but  C  had  not  approved  when 
'*  The  agreement  is  conclusive;"  said  .  the  building  was  burned.  Held,  that  the 
Grose,  J.;  "the  defendant  only  engaged  contract  was  entire,  and  that  A  was  not 
to  pay  the  intestate  on  condition  of  his  entitled  to  the  eighth  installment.  New- 
continuing  to  do  his  duty  on  board  dur-  man  Lumber  Co.  v.  Purdum,  41  Ohio  St. 
ing  the  whole  voyage ;  and  the  latter  was  373. 

to  be  entitled  either  to  thirty  guineas  or  A  agreed  to  store  for  B  from  October 

to  nothing,   for  such  was  the  contract  until  May  from  15,000  to  30.000  barrels 

between  the  parties.  ...  It  may  fairly  of  lime,  and  10  deliver  it  at  the  end  of 

be  considered  that  the  parties  themselves  bis  wharf  in  May.     For  this  he  was  to 

understood  that  if  the  whole  duty  were  receive    fifteen    cents    per    barrel.      In 

performed  the  mate  was  to  receive  the  November,  after  20,000  barrels  had  been 

whole  sum,  and  that  he  was  not  to  re-  received,  they  caught  fite  and  the  lime 

ceive  anything  unless  he  did  continue  on  was  ruined  by  slaking.     A  was  in  no 

board  during  the  whole  voyage."    See  way  responsible  for  the*  fire.     Held,  that 

also  Harris  v.   Ligget,  i  W.  &  S.  (Pa.)  the  contract  was  an  entirety,  and  that  A 

30X;  Martin  v,  Shoenberger,  8  W.  &  S.  could  recover  nothing  for  storage,  and 

(Pa.)  367;  Hartley  v.  Decker,  89  Pa.  St.  could  not  retain  a  sum  paid  him  on  ac- 

470;  Behn  v,  Bumess,  3  B.  &  S.  (113  E.  count  thereof.     Archer  v,  McDonald,  36 

C.  L.  R.)  751,  and  n.;  Leonard  v.  Dyer,  Hun  (N.  Y.),  194. 

26  Conn.  177.  A  contract  for  the  digging  of  an  artesian 
In  this  country  it  is  generally  held  that  well,  which  in  express  terms   provides 

where  one  engaged  under  an  entire  con-  that  the  contractor  shall  be  entitled  to  be 

tract  for  personal  services,  after  part  per-  paid  for  work  thereunder  '*only  on  the 

formanc'e  is   by  sickness  disabled  from  completion  of  the  whole  work,"  is  an 

fully  performing  or  dies,  an  action  lies  entire  contract;  audit  is  not  competent 

in  his   fa^r  or  his  administrator*s,   as  for  the  other  contracting  party,  in  a  suit 

the  case  may  be,  to  recover  on  account  to  recover  for  the  non-performance  of 

of  the  work  actually  performed,  but  as  to  the  contract,  to  allow  a  credit  of  (500  for 

the  measure  of  the  recovery  the  cases  are  work  done,  for  the  purpose  of  sustaining 

not  harmonious.     Clarke  v.   Gilbert,  26  an   attachment  on  the  ground  of  non- 

N.  Y.  279;  Wolfe  V.   Howes,  20  N.  Y.  residence.     Simonds  r.  Pearce,  31  Fed. 

197;  Coe  V.  Smith,  4  Ind.  79;  Hargrave  Rep.  137. 

V,  Conroy,  19  N.  J.  Eq.  281;  Fenton  v.  If  the  part  to  be   performed  by  one 

Clark,  II  Vt.  557;  Hubbard  v.   Belden,  party  consists  of    several  distinct  and 

27  Vt.  645;  Patrick  v.  Putnam.  27  Vt.  Sieparate  items,  and  the  price  to  be  paid 
759.  And  see  Lakeman  v.  Pollard.  43  by  the  other  is  apportioned  to  each  item 
Me.  463;  Ryan  v,  Dayton.  25  Conn.  188;  to  be  performed,  or  is  left  to  be  implied 
Green  v.  Gilbert,  21  Wis.  401.  As  to  by  law,  such  a  contract  will  generally  be 
sickness.which  it  was  held  plaintiflf  should  held  to  be  severable.  See  Lucesco  Oil 
have  foreseen,  and  which  therefore  did  Co.  v.  Brewer.  66  Pa.  St.  351;  Quigley 
not  excuse  non-performance,  see  Jen-  v.  De  Haas,  82  Pa.  St.  267,  273;  Scott 
nings  V.  Lyon,  39  Wis.  553.  v,  Kittanning  Coal  Co.,  89  Pa.  St.  231. 

A  party  to  an  entire  contract  who  has  In  Johnson  v.  Johnson,  3  B.  &  P.  162, 

partly   performed  it,   and  subsequently  the  plaintiff  had  purchased  from  the  same 

abandons  the  further  performance    ac-  persons  two  parcels  of  real  estate,  the 

cording  to  its  stipulations  voluntarily  and  one  for  ;f7oo,  the  other  for  ^^300,  and 

without  fault  on  the  part  of  the  other,  or  had  taken    one    conveyance    for    both, 

his  consent  thereto,  can  recover  nothing  After  having  paid  the  purchase-money 

for  such  part  performance.     Ala.  Gold  and  taken  possession,   he  was  evicted 

Life  Ins.  Co.  v.  Garmany,  74  Ga.  51.  from  the  smaller  parcel  in  consequence 

A  agreed  to  build  a  house  for  B.  sub-  of  a  defect  in  the  title  derived  under  the 

ject  to  inspection  and  approval  by  C,  purchase,  and  thereupon  brought  an  ac- 

payments  to  be  made  in  instalments  on  tion  for  money  had  and  received  to  re- 

or  before  a  specified  day,  or  as  soon  cover  back  the  ;C300,  at  the  same  time 
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refusing  to  give  up  the  parcel  of  land  for  Woods  v.  Russell,  5  B.  &  Aid.  942.     See 

which  jG700  had  been  paid.     Held^  that  also  Clarke  v.  Spence,  4  A.  &  E.  448; 

he  was  entitled  to  recover.     **  Although  Laidler  v.   Burlinson.  2   M.  &  W.  602; 

both  pieces  of  ground  were  bargained  for  Cunningham  v.  Morrell,  10  Johns.  (N. 

at  the  same  time,  we  must  consider  the  Y.)    203.     This    doctrine   is    denied    in 

bargain  as  consisting  of  two  distinct  con-  Andrews  v.  Durant,  i  Kem.  (N.  Y.)  35. 

tracts,  and  that  the  one  part  was  sold  for  See  also  Wood  v.  Bell,  5  £.  &  B.  772; 

;f  300  and  the  other  for  i^70O."   Per  Lord  6  E.  &  B.  355;  Moody  w.  Brown,  34  Mc.- 

Al  van  ley.     See  also  Mayfield  v.  Wads-  107. 
ley,  3  B.  &  C.  337;  Robinson  v.  Green,         Under  a  contract  for  building  a  State 

3  Met.  (Mass.)  159;  Mayor  v.  Pyne,  3  road,  warrants  were  issued  for  such  pot 
Bing.   285;  Perlcins  v.   Hart,  ii  Wheat,  tion  of  the  work  as  had  up  to  that  time 
(U.  S.)  237,  251;  Withers  v.  Reynolds,  2  been  accepted  and  not  yet  paid  for.    The 

B.  &  Aid.  882;  Sickels  v.  Pattison,  14  township  resisted  the  payment  of  these 
Wend.  (N.  Y.)  257;  McKnight  v.  Dunlop,  warrants  on  the  ground  that  the  contract 

4  Barb.  (N.  Y.)  36,  47;  Snook  v.  Fries,  was  an  entire  one,  and  that  a  previous 
19  Barb.  (N.  Y.)  313;  Carleton  v.  Woods,  suit  thereon  was  a  bar  to  subsequent  re- 
8  Foster  (N.  H.),  290;  Robinson  v.  Sny-  covery.  Heldy  that  the  consideration  of 
der.  25  Pa.  St.  203.                                 ^  the  contract  was  apportioned  as  to  the 

On  a  certain  steamer  was  shipped  by  items  covered  by  the  several  warrants, 

C.  &  Co.  to  P.  &  Co.  a  lot  of  iron  con-  and  the  contract  was  severable.  Town- 
tain  ing  a  certain  quantity  Of  each  of  two  ship  of  E.  Union  v,  Comrey,  9  Atl.  Rep. 
kinds  of  iron.     The  iron  of  one  kind  was  (Pa.)  290. 

accepted,  but  that  of  the  other  kind  re-         A  contract  to  cut,  cure,  and  stack  hay 

jected,  being  of  inferior  quality.     By  the  on  a  ranch,  at  so  much  per  ton,  which 

agreement  these  were  distinct  and  Sep-  does  not  specify  what  number  of  tons  are 

arate  quantities  of  iron  which  C.  &  Co.  to  be  cut  nor  any  given  number  of  acres 

agreed  to  sell  and  deliver  for  different  to  be  mown,  and  under  which  neither  the 

prices.     Held^  that  the  contract  of  sale  work  to  be  done  nor  the  amount  to  be 

was  not  entire  but  severable  in  its  nature,*  paid  is  in  gross,  is  a  separable  and  not 

allowing  the  purchaser  to  receive  that  an  entire  contract;  and  when  the  hay  is 

distinct  part  of  the  property  complying  burned  the  loss  falls  on  the  owner,  and 

with  the  terms  of  the  contract,  and  reject  the  contractor,  being  innocent,  can  re- 

the  other  distinct  part  that  failed  to  agree  cover    for    his    labor    notwithstanding, 

with   the  description;  that  by  so  doing  Hindrey  v.  Williams,  12  Pac.  Rep.  (Colo.) 

P.  &  Co.  did  not  rescind  the  contract,  436. 

but  were  entitled  to  recover  from  C.  &  But  the  mere  fact  that  the  subject  of 
Co.  under  the  contract  what  they  had  the  contract  is  sold  by  weight  or  measure 
paid  upon  the  iron  not  accepted,  and  for  and  the  value  is  ascertained  by  the  price 
any  loss  arising  from  a  change  in  the  affixed  to  each  pound  or  yard  or  bushel 
market  price.  Pierson  v.  Crocks,  4  N.  of  the  quantity  contracted  for,  will  not  be 
Y.  St.  Repr.  578.  sufficient  to  render  the  contract  severable. 
And  the  rule  holds  where  the  price  to  Clark  v.  Baker,  5  Met.  (Mass )  452.  In 
be  paid  is  clearly  and  distinctly  appor-  Davis  v.  Maxwell,  X2  Met.  (Mass.)  286, 
tioned  to  different  parts  of  what  is  to  be  the  plaintiff  agreed  with  defendant  to 
performed,  although  the  latter  is  in  its  work. on  the  farm  of  the  latter  for  the 
nature  single  and  entire.  Thus  if  a  ship  is  period  of  *' seven  months,  at  $12  per 
to  be  built  upon  a  special  contract,  and  it  month."  Held^  that  the  contract  was 
is  part  of  the  terms  of  that  contract  that  entire;  that  eighty-four  dollars  were  to  be 
given  portions  of  the  price  shall  be  paid  paid  at  the  end  of  seven  months,  and 
according  to  the  progress  of  the  work,  not  $12  at  the  end  of  each  month,  and 
namely,  part  when  the  keel  is  laid,  part  that  the  plaintiff  on  leaving  the  defend- 
when  at  the  light  plank,  and  the  remainder  ant's  service  without  good  cause  before 
when  the  ship  is  launched,  there  arises  a  the  seven  months  expired  was  not  en- 
separate  contract  for  each  instalment;  titled  to  recovei;  anything  of  the  defend- 
and  therefore,  when  the  keel*  is  laid  or  ant.  See  also  Baker  v,  Higgins,  21  N. 
any  other  part  of  the  ship  for  which  an  Y.  397. 

instalment  is  to  be  paid  is  completed,  it        The   sale    of    a    specific    number    ol 

has  been  held  in  England,  and  to  some  packages  of  an  article  at  a  given  price  a  x 

extent  here,  that  an  action  lies  immedi-  package  is  an  entire  contract;  a  purchaser 

ately  for  the  one  party  to  recover  the  in-  cannot  rescind  it  as  to  somo  packagec 

stalment.  and  thatpart  of  the  ship  becomes  and  affirm  it  as  to  others.     Mansfield  » 

by  the  payment  the  property  of  the  other.  Trigg,  113  Mass.  35a 
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B  sabscrtbed  for  one  copy  of  A's  book  liver  508  tons,  which  the  appellees  refused 
in  ten  portfolios  of  $15  each,  the  port-  to  accept,  and  the  goods  were  thereapon 
folios  to  be  issued  at  intervals  of  about  sold  on  their  account.  In  an  action  to 
two  months  and  payments  to  be  made  recover  the  difference  between  the  amount 
for  each  portfolio  upon  delivery.  A  de-  realized  and  the  contract  price,  heid,  that 
livered  to  B  two  portfolios,  which  were  the  contract  signed  by  the  parties  was  an 
paid  for;  but  B  refused  to  accept  or  pay  agreement  to  sell  upon  the  conditions 
for  any  further  deliveries,  claiming  that  therein  expressed,  and  that  the  buye^ 
his  signature  to  the  contract  was  obtained  were  not  bound  to  accept  a  less  quantity 
by  fraud.  In  an  action  by  A  to  recover  than  was  called  for  by  the  agreement, 
the  price  of  the  remaining  eight  numbers,  Salmon  v,  Boykin,  Carmer  &  Co.,  10 
it  was  held  that  the  contract  was  one  East.  Rep.  (Me.)  166. 
entire  agreement,  and  not  a  contract  Where  several  di&tinct  articles  are 
containing  ten  distinct  agreements;  and  bought  at  the  same  time  for  different 
that  B  could  not  avoid  the  contract  or  prices,  even  if  of  the  same  general  de- 
give  evidence  tending  to  show  the  fraud  scription  so  that  a  warranty  of  quality 
alleged  until  he  had  returned,  or  offered  would  apply  to  each,  the  contract  is  not 
to  return,  the  two  portfolios  which  he  had  entire,  but  is  in  effect  a  separate  contract 
received  and  paid  for.  Barrie  r.  Earle,  for  each  article  sold,  and  a  right  of  rescis- 
143  Mass.  I.  sion  exists  as  to  each  article  if  the  war- 

A  contract  provided  for  the  delivery  of  ranty  in  regard  to  it  is  broken.  Young?/. 

5000  tons  of  ore  at  $10  per  ton.  the  buyer  Conant  Mfg.  Co.  v,  Wakefield,  121  Mass. 

to  pay  for  a  certain  number  of  tons  per  91. 

month,  but  contained  no  stipulation  as  to        If  the  consideration  to  be  paid  ia  single 

the  number  of  tons  to  be  delivered  each  and  entiie,  the  contract  must  be  held  to 

month,  or  when  the  delivery  should  be  be  entire  although   the  subject  of   the 

completed.     Under  the  contract  the  first  contract  may  consist  of  several  distinct 

payment  was  made  before  any  ore  was  and  wholly  independent  items.      Miner 

delivered;  and  certain  future  payments  v.  Bradley.   22   Pick.   (Mass.)  457.      In 

were  withheld,  on  the  ground   that  the  this  case  the  defendant  put  up  at  auction 

quality  of  the  ore  was  inferior,  not  that  a  cow  and  400  pounds  of  hay,  both  of 

the  payments  had  not  become  due  by  which  the  plaintiff  bid  off  for  $17,  which 

reason  of  non-delivery  of  the  ore.    I/eld^  he  paid  at   the  time.     He  received  the 

by  virtue  of  the  terms  of  the  contract  and  cow  and  was  refused  the  hay  by  the  de- 

the  conduct  of  the  parties,  that  the  con-  fendant,  who  had  used  it.    The  action 

tract  was  entire.     W.  Rep.  Mining  Co.  was  brought  to  recover  the  value  of  the 

V.  Jones  &  Laughlins,  108  Pa.  St.  55.  hay.     Defendant  objected  that  the  con- 

The  parties  exectxted  through  a  broker  tract  was  entire;  the  plaintiff  could  not 
the  following  contract  of  sale:  "J.  H.  recover  back  the  price  paid  or  any  portion 
C,  broker  in  chemicals,  dye-stuff,  etc.  of  it  without  rescinding  the  whole  con- 
Baltimore,  Oct.  8,  '83.  Sold  to  Messrs.  tract,  and  that  this  could  not  be  done 
B.,  C.  &Co.  for  account  of  Mr.  H.  H.  S.,  without  returning  the  cow.  The  objec- 
about  400  to  500  tons  raw  kainit,  German,  tion  was  sustained.  "Had  the  plaintif 
test  not  less  than  233,  for  shipment  from  bid  off  the  cow  at  one  price  and  the  ha^ 
Germany  to  Wilmington,  N.  C,  during  at  another,  although  he  had  taken  ov/l 
Oct.  or  Nov.  '83.  at  $925  per  ton,  2240  bill  of  sale  for  both,  it  would  have  come 
lbs.  invoice  weight,  ex  ship  in  bulk  at  within  the  principles  of  the  a\>o\e  case 
Wilmington,  payable  cash  on  arrival  of  [i.e.,  Johnson  v.  Johnson,  3  B.  &  P.  162]; 
vessel;  seller  has  option  of  shipment  from  but  such  was  not  the  fact.  And  it  seems 
N.  Y.  out  of  vessel  sailing  from  Germany  to  us  very  clear  that  the  contract  was  en- 
not  later  than  Nov.  '83.  if  direct  ship-  tire,  that  it  was  incapable  of  severance, 
ment  unobtainable;  in  either  case  seller  that  it  could  not  be  enforced  in  part  and 
to  give  buyer  name  of  vessel  from  which  rescinded  in  part,  and  that  it  could  not 
he  proposes  making  delivery  as  soon  as  be  rescinded  without  placing  the  parties 
received  by  him.  (Signed)  J.  H.  C."  in  statu  quo.  See  also  Jones  v.  Dunn, 
The  above  contract  of  sale  was  indorsed  3  W.  &  S.  (Pa.)  109;  Bigtts  v,  Wisking. 
**  accepted"  by  both  parties  to  the  action.  14  C.  B.  195;  White  v.  Brown,  2  Jones 
The  contract  was  subsequently  modified  (N.  Car.),  403;  Dula  v.  Cowles,  2  Jones- 
•o  as  to  make  the  amount  sold  575  tons.  (N.  Car.).  454. 

The  goods  were  subsequently  shipped.        A,  for  a  consideration  in  gross,  was  in- 

but  owing  to  the  leaky  condition  of  the  sured  against  loss  by  fire  to  the  amount  of 

vessel,  a  portion  of  the  cargo  was  left  $2400  ;    viz.,  $2000  on  two    connecting 

b#>ind  and  the  appellant  offered  to  de-  dwelling-houses;  $1000  on  each,  and  1400^ 
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94.  Aooeptanoe  of  Partial  Performance, — If,  however,  the  promisee 
accepts  a  partial  performance  of  an  entire  contract,  he  may  in  some 
cases  be  sued  by  the  promisor  upon  an  implied  contract  to  pay  as 
much  as  that  which  he  has  received  is  reasonably  worth.* 


on  a  building  in  the  rear  of  the  others. 
Ildd^  the  contract  was  entire,  subject  in 
all  its  parts  to  the  condition  imposed  by 
the  insurance  company,  and  that  a  viols^ 
tion  of  one  of  the  conditions  of  the  policy 
as  to  part  of  the  risk  affected  the  whole 
risk.  Kelly  v,  Humboldt  Fire  Ins.  Co., 
II  East.  Rep.  (Pa.)  496. 


was  paid  what  was  already  due,'*  and  the 
plaintiff  recovered.  See  also  Withers  v. 
ReynoMs,  2  B.  &  Ad.  883;  Sickels  v. 
Pattison,  14  Wend.  (N.  Y,)  257;  Wade  v. 
Haycock,  25  Pa.  St.  382. 

1.  If  one  party  without  the  fault  of  the 
other  fails  to  perform  his  side  of  the 
contract  in  such  a  manner  as  to  enable 


Where  the  subject  of  sale  is  an  entire  him  to  sue  upon  it,  still  if  the  other  party 

lot  of  growing  timber,  and  the  price  is  not  have  derived  a  benefit  from  the  part  per- 

apportioned,  the  contract  is  entire.     Al-  formed,  it  would  be  unjust  to  allow  him 

cott  V,  Hugus,  105  Pa.  St.  350.  to  retain  that  without  paying  anything. 

A  contract  is  said  to  be  apportionable  The  law  generally  therefore  implies  a 
when  the  amount  of  consideration  to  be  promise  to  pay  what  it  is  reasonably 
paid  by  the  one  party  depends  upon  the  worth.  The  cases  may  be  arranged  in 
extent  of  performance  by  the  other.  If  A  three  classes:  those  arising  on  contracts 
and  B  agree  together  that  A  shall  enter  of  sale;  those  arising  on  contracts  to 
into  the  service  of  B  and  continue  for  one  do  some  specific  labor  upon  the  land  of 
year,  and  that  B  shall  pay  him  therefor  another,  as  to  erect  buildings  or  build 
the  sum  of  $100;  and  A  enters  the  service  roads  and  bridges; and  those  arising  upon 
accordingly  and  continues  half  of  the  year  ordinary  contracts  for  service.  The  lead- 
and  then  leaves,  he  will  not  be  entitled  to  ing  case  of  the  first  class  is  Oxendale  v. 
recover  anything  on  the  contract.  Ex  Wetherill,  9  B.  &  C.  3S6.  That  was  an 
parte  Smyth,  i  Swanst.  337,  n.  (a).  Con-  action  to  recover  the  price  of  130  bushels 
tracts  have  been  held  apportionable  in  of  wheat  sold  and  delivered  by  the  plain- 
which  the  service  to  be  performed  was  tiff  to  the  defendant  at  8j.  per  bushel, 
specific  and  fixed,  but  the  consideration  to  The  defendant  claimed  that  tlie  contract 
be  paid  was  left  to  be  implied  by  law.  In  was  for  250  bushels,  and  that  as  the 
Roberts  v,  Havelock,  3  B.  &  Ad.  404,  a  plaintiff  had  not  fully  performed,  he  was 
ship  belonging  to  the  defendant  having  not  entitled  to  recover  anything.  Held, 
come  into  port  in  a  damaged  state,  the  that  he  was  entitled  to  recover.  "  The 
plaintiff  was  employed  and  undertook  to  defendant  having  retained  130  bushels 
put  her  into  thorough  repair.  Before  the  after  the  time  for  completing  the  con- 
work  was  completeid  a  dispute  arose  be-  tract  had  expired,  was  bound  by  law  to 
tween  the  parties,  and  the  plaintiff  refused  pay  for  the  same."  Per  Bayley,  J.  See 
to  proceed  until  he  was  paid  for  the  work  also  Reed  v.  Rann,  10  B.  &  C.  441;  Ship- 
already  done,  for  which  this  action  was  ton  v.  Casson,  5  B.  &  C.  378. 
brought.  The  defendant  objected  tiiat  the  In  Massachusetts  it  has  been  held  that 
action  did  not  lie,  inasmuch  as  the  plain-  if  the  vendee  of  a  specific  quantity  of 
tiff  had  not  completed  his  contract,  and  as  goods  sold  under  an  entire  contract  re- 
long  as  that  was  the  case  the  work  already  ceives  a  part  thereof,  and  retains  it  after 
done  was  unavailable  for  the  purpose  for  the  vendor  has  refused  to  deliver  the  resi- 
which  it  had  been  required.  Arxl  the  case  due,  this  is  a  severance  of  the  entirety 
of  Sinclair  v,  Bowles,  9  B.  &  C.  92,  in  of  the  contract,  and  he  becomes  liable  to 
which  A,  having  undertaken  for  a  specific  the  vendor  for  the  price  of  such  part, 
sum  of  money  to  repair  and  make  perfect  Bowker  v.  Hoyt.  18  Pick.  (Mass.)  555. 


a  given  article,  and  having  repaired  it  in 
part,  but  not  made  it  perfect,  it  was  held 
he  was  not  entitled  to  recover  for  what  he 
had  done,  was  cited  as  in  point.  Lord 
Tenterden  said;  **  There  is  nothing  in  the 
present  case  amounting  to  a  contract  to 
do  the  whole  repairs,  and  make  no  de- 
mand until  they  are  completed.  The 
plaintiff  was  entitled  to  say  that  he  would 
proceed  no  further  with  the  repairs  till  he 


In  New  York  the  case  ojf  Oxendale  v. 
Wetherill  has  been  entirely  repudiated, 
and  it  is  there  held  that  the  vendor  in 
such  case  is  not  entitled  to  any  remedy. 
Champlain  v,  Rowley.  13  Wend.  (N.  Y.) 
258,  18  Wend.  (N.  Y.)  187;  Mead  v. 
Degolyear,  16  Wend.  (N.  Y.)  632;  Mc 
Knight  z/.  Dunlop,  4  Barb.  (N.  Y.)  36; 
P^ige  V,  Oit.  5  Denio  (N.  Y  ).  406;  Oak- 
ley V.  Morton,  i  Kern.  (N.  Y.)  25.     Also 
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If  the  party  whose  performance  is  a  condition  precedent  be  pre- 
vented from  performing  his  promise  by  the  act  of  the  other  party, 
he  will  be  discharged  from  further  performance,  and  may  recover 

damages  on  a  quantum  meruit  or  in  an  action  on  the  contract  if  he 

in   Ohio,      Witberow    v,   Witherow,   i6  tractor  had  done  the  work  for  the  county, 

Ohio,  338.  and  the  county  had  accepted  the  work, 

One  of  the  most  important  cases  of  or  had  gone  into  possession  of,  and  had 
the  second  class  is  Hay  ward  v,  Leonard,  used  the  blinds,  they  should  find  for  the 
7  Pick.  (Mass.)  181.  The  plaintiff  con-  plaintiff  for  the  reasonable  value  of  the 
iracted  in  writing  to  build  a  house  for  the  blinds,  although  they  should  find  that  the 
defendant  at  a  certain  time  and  in  a  cer-  contract  had  not  been  complied  with, 
tarn  manner  on  defendant's  land,  and  was  held  correct  as  a  principle  of  law, 
afterwards  built  the  house  within  the  and  warranted  by  the  evidence,  it  appear- 
time  and  of  the  dimensions  agreed  on,  ing  that  the  blinds  remained  in  the  court- 
but  in  workmanship  and  materials  vary-  house,  were  used,  and  not  rejected  by 
ing  from  the  contract.  The  defendant  any  formal  order  of  the  commissioners' 
was  present  almost  every  da](  during  the  court  until  after  the  contractor  had  sold 
building,  and  had  an  opportunity  of  see-  his  claim  to  botia  fide  purchasers.  Camp- 
ing all  the  materials  and  labor,  and  ob-  bell  v,  Hildebrandt,  3  S.  W.  Rep.  (Tex.) 
jected  at  times  to  parts  of  the  materials  243. 

and  work,  but  continued  to  give  directions  Coqapensation  may  be  allowed  for  ser- 

about  the  house,  and  ordered  some  varia-  vices  rendered  and  materials  furnished 

lions  from  the  contract.     He  expressed  under  a  special  contract,  but  not  in  entire 

himself  satisfied  with  a  part  of  the  work  conformity  with   it,    provided    that   the 

from  time  to  time,  though  professing  to  deviation  from  the  contract  is  not  wilful, 

be  no  judge  of  it.     Soon  after  the  house  and  the  other  party  has  availed  himself 

was  done  he  refused  to  accept  it,  but  the  of  and  been  benefited  by  such  labor  and 

plaintiff  had  no  knowledge  that  be  in-  materials.      Pinches  v,   Swedish  Evan, 

tended  to  refuse  it  till  after  it  was  fin-  Luth.  Church,  zo  Atl.  Rep.  (Conn.)  264, 

ished.  Htld^  that  the  plaintiff  might  main-  and  cases  cited  therein, 

tain  an  action  against  the  defendant  on  a  The   party  for  whom  work  was  con- 

quantum  meruit  for  his  labor,  and  on  a  tracted  to  be  done  is  not  obliged  to  accept 

quantum  valebant  for  the  materials.     See  anything  in  place  of  what  was  contracted 

Smith  V,  First  Cong.  Meeting-house  in  for.     Where  work  done  upon  Another's 

Lowell,   8   Pick.   (Nfass.)   17S:    Taft    v.  building  in  no  respect  fulfils  the  purpose 

Montague,  14   Mass.  282;   Olmstead  v.  contracted  for,  or  affords  any  comfort  or 

Beale,   19  Pick.  (Mass.)  528;    Snow  v,  gratification  to  the  owner,  no  acceptance 

Ware,    13    Mete.  (Mass.)  42;    Lord    v.  thereof  will  be  implied  by  law  from  the 

Wheeler,  I  Gray  (Mass.),  282;  Hayden  fact  of  its  being  permitted  to  remain. 

V.  Madison,  7  Greene  (Me.),  76;  Jennings  Presb.  Ch.  v,  Hoopes  Co.,  7  Cent.  Rep. 

V.  Camp,  13  Johns.  (N.  Y.)  94;  Kettle  v.  (Md.)432;  s.  c,  10  East.  Rep.  815. 

Harvey,  21  Vt.  301;    Burn  v.  Miller,  4  Where  a  builder  contracts  to  do  certaib 

Taunt.  745;  Chapel  v,  Hickes,  2  C.  &  M.  repairs  on  a  house  for  an  agreed  sum. 

2x4;  Thornton  v.  Place,  I  M.  &  R.  218.  without  stipulating  as  to  when  the  money 

But  see  Ellis  v.  Hamlen,  3  Taunt.  52;  shall  be  payable,  and  when  the  repairs 

Sinclair  v.  Bowles,  9  B.  &  C.  92:  Wooten  have  been  only  partially  completed  the 

v.  Read,  2  Sm.  &  M.  (Miss.)  585;  HUm  house  is  destroyed  by  fire,  the  builder  is 

r.  Wilson,  4  Mo.  41 ;  White  v,  Oliver,  36  entitled  to  recover  compensation  pro  tata 

Me.  93.    As  to  the  third  class,  see  Britton  upon  the  contract  price  for  the  repairs 

V.  Turner,  6  N.  H.  481.    Contra^  Eldridge  then  completed.    Weis  v,  Devlin,  3  S.  W. 

V.  Rowe.  2  Gil.  (111.)  91;  Miller  v.  God-  Rep.  (Tex.)  726. 

dard,  34  Me.  102;  Olmstead  v.  Beale.  19  A  contracted  to  make  and  put  certain 

Pick.  (Mass.)  529;  Davis  v.  Maxwell,  12  fixtures  into  the  defendant's  church,  by  a 

Mete.  (Mass.)  286;  Swanzey  v.  Moore,  certain  day.  for  a  gross  sum,  to  be  paid 

22  111.  63;   Hansen  v,  Erickson,  28  HI.  on  completion  and  acceptance.      After 

257.  the  work  was  partly  done  and  before  the 

An  instmction  in  an  action  against  a  appointed  day  the  church  was  destroyed 

county  by  a  contractor  to  recover  a  bal-  by  fire  without  the  fault  of  either  party, 

ance  claimed  to  be  due  under  a  contract  JJeld^  A  might  recover  quantum  meruit, 

for  putting  mside  blinds  in  the  court-  Haynes  v.  Second   Bapt.  Ch.,  88   Md« 

house,  that  it  the  jury  found  that  the  con-  285,  s.  c,  57  Am.  Rep.  413. 
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prove  that  he  was  ready  and  willing  to  perform  his  promisef,  but 
was  prevented  from  doing  so  by  the  act  of  the  defendant.^ 

96.  Breach  in  Hinor  Matter. — When  the  breach  is  in  a  matter 
which  the  parties  may  be  deemed  to  have  considered  of  minor  im- 
portance, which  may  be  compensated  for  in  damages,  the  party 
injured  is  not  discharged  from  the  further  performance  of  his  con- 
tract. He  is  bound  to  proceed  with  performance  as  if  the  breach 
had  not  occurred,  and  seek  his  remedy  in  an  action  for  damages 
for  whatever  injury  he  has  suffered.* 

1.  Planch6  v.   Colburn,   8   Bing.    14;  of  the  contract  by  the  plaintiff  a  thing 

Goodman  v,  Pocock,  15  Q.  B.  576;  Cort  different  in  substance  from  what  the  dc- 

V.    Ambergate   R.  Co.,    17  Q.   B.    127;  fendant  has  stipulated  for;  or  whether  it 

Hall  V.  Rupley,  10  Pa.  St.  231;  Moulton  merely  partially  affects  it,  and   may  be 

V,  Trask,  9  Mete.  (Mass.)  577;  Hoagland  compensated  for  in  damages.*'    As  the 

V,  Moore,  2  Blackf.  (Ind.)  167;  Woolner  court  were  of  opinion  that  the  stipulation 

V.  Hill,  93  N.  Y.  S76;  United  States  v,  did  not  go  to  the  root  of  the  matter,  the 

Ekhan,  no  U.  S#339:  Bannister  t^  Read,  defendant  was  held  to  be  liable  for  the 

I  Giiman  (III.),  92;  Selby  v.  Hutchinson,  breach  of  contract,  and  the  plaintiff  re- 

4  Gilman  (III.),  319;  Webster  v.  Enfield,  covered. 

5  Gilman  (III.),  298;  Derby  v.  Johnson,  In  MacAndrew  v.  Chappie,  L.  R.  i  C. 
21  Vt.  17;  Clark  v,  Marsiglia,  i  Denio  P.  643,  an  action  was  brought  against  a 
(N.  Y.),  317.  freighter  for  not  loading  a  cargo.    The 

One  who  has  been   prevented    from  charter-party  contained  a  clause  that  the 

executing  a  contract  by  the  conduct  of  ship  should  **wiih  all  convenient  speed, 

the  other  contracting  party,  may  recover  .  .  .  proceed    to    Alexandria,  .  .  .  and 

a  reasonable  sum   for  work  and   labor  there  lodd  a  cargo  of  cotton."    The  ship 

done,  money  expended  in  the  perform-  deviated  from  her  course,  and  arrived  at 

ance  of  the  contract,  and  materials  fur-  Alexandria  a  few  days  later  than  she 

nished,   and  in  addition  an  equivalent  would  have  done  if  she  had  gone  there 

snm  for  the  profits  which  he  would  have  direct.     The  ship  had  not  been  taken  up 

realized  from  the  performance.     Kendall  for  any  particular  cargo,  and  a  small  loss 

Bank  Note  Co.  v,  Comm*r8  of  Sinking  in  freight  was  the  only  result  of  the  delay. 

Fund,  79  Va.  563;  Cent.  Lunatic  Asylum  The  court  held  that  the  delay  afforded  no 

V.  Flanagan,  8b  Va.  1x6.  justification  to  the  freighter  for  refusing 

8.  In  Betttni  v.  Gye,  L.  R.  i  Q.  B.  D.  to  load  a  cargo,  but  that  his  remedy  for 

183,  the  plaintiff,  a  singer,  agreed  with  any  damage  that  bad  accrued  by  reason 

the  director  of  the  Royal  Italian  Opera  of  the  delay  was  by  a  cross  action.     **  It 

that  he  would  undertake  the  part  of  first  seems  to  be  now  settled,"  said  Willes,  J., 

tenor  in  the  theatres,  halls,  and  drawing-  "...  that  a  delay  or  deviation  which 

rooms  in  the   United   Kingdom.*     The  .  .  .  goes  to  the  whole  root  of  the  matter 

agreement  was  in  writing,  and  contained  deprives  the  charterer  of  the  whole  bene- 

this  clause:  *'  Mr.  Bettini  agrees  to  be  in  fit  of  the  contract,  or  entirely  frustates 

London  without  fail  at  least  six  days  the  object  of  the  charterer  in  chartering 

before  the  commencement  of  his  engage-  the  ship,  is  an  answer  to  an  action  for 

ment.  for  the   purpose  of  rehearsals."  not  loading  a  cargo;  but  that  loss,  delay, 

The  plaintiff  broke  this  clause  by  failing  or  deviation  short  of  that  gives  an  action 

to  arrive  in  London  until  two  days  before  for  damages,  but  does  not  defeat  the 

the  opera  began.    The  defendant  refused  charter."    In  other  words,  the  breach  of 

|d  proceed  with  the  engagement,  claiming  a  clause  which  on  its  face  does  not  go  to 

that  the  breach  difcharged  him  from  the  the  root  of  the  matter  will  nevertheless 

further    performance    of    the    contracL  discbarge  the  contract  if  it  appear  that  in 

The  plaintifi  then  sued  him  for  a  breach  fact  it  frustrated  the  object  of  the  parties. 

of  contract.     In  delivering  the  judgment  Another  example  of  a  condition  which 

of  the  court.  Blackburn,  J.,  said:  "  We  does  not  go  to  the  root  of  a  contract  is  a 

think  that  we  are  to  look  to  the  whole  warranty  upon  an  executed  sale  of  goods, 

contract  and  .  .  .  see  whether  the  par-  "A  warranty  is  an  express  or  implied 

ticular  stipulation  goes  to  the  root  of  the  statement  of  something  which  the  party 

matter,  so  that  a  failure  to  perform  it  undertakes  shall  be  part  of  a  contract; 

would  render  the  performance  of  the  rest  and  though  part  of  the  contract,  yet  c^ 
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96.  Effect  of  Aooepting  Snbitaatial  Performaiice. — The  breach  of  a 
term  which  in  the  first  instance  would  have  justified  a  party  in  re- 
pudiating the  contract  cannot  be  taken  advantage  of  as  a  discharge 
if  the  party  have  received  a  substantial  performance  of  the  con- 
tract.* 

lateral  to  the  express  object  of  it.*'    Lord  Keenan  v.  Brown,  21  Vt.  86;  Tompkins 

Abinger.  C.  B..  in  Chanter  v.  Hopkins,  v.  Elliot,  5  Wend.  (N.  Y.)  496;  Grant  9. 

4  M.  &  W.  404.     Upon  the  breach  of  a  Johnson.  5  Barb.   (N.  Y.)  337;  s.c.»    6 

warranty  the  vendee  may  sue  the  vendor  carb.  (N.  Y.)  337;  i  Seld.  (N.  Y.)   247; 

for  damages  but  cannot  return  the  goods.  Pepper  v.  Haight,  20  Barb.  (K.  Y.)  429. 

If  a  man  sell  a  horse  to  another  and  war-  "  If  a  party  promise  to  build  a  house 

rant  that  he  is  sound,   the  purchaser,  upon  the  land  of  another  and  to  dig  a 

having  accepted  the  horse,  cannot  return  well  on  the  premises  and    to  place  a 

him  upon  discovering  that  he  is  not  sound,  pump  in  it,  and  the  owner  of  the  land 

unless  there  be  an  express  condition  in  covenants  seasonably  to  supply  all  mate- 

tbe  contraet  which  gives  him  that  privi-  rials  and  furnish  a  pump,  it  is  very  clear 

lege.     His  only  remedy  is  an  action  for  that  the  stipulation  to  furnish  materials 

damages  for  the  breach  of  the  warranty,  is  dependent  and  constitutes  a  condition, 

Kase  V,  John,  10  Watts  (Pa.).  109;  note  because  the  builder  cannot  perform  on  his 

to  Cbandelor  v,  Lopus,  I  Sm.  L.  C.  (8th  part  until  he  has  the  material;  so  to  put 

Am.  Ed.)  353.     Or,  if  he  have  not  paid  a  pump  into  the  well.     But  the  stipula- 

the  price,  he  may  wait  until  he  is  sued  tion  to  dig  a  well  is  not  conditional,  be- 

for  the  purchase-money,  and   then  take  cause  it  goes  to  a  small  part  only  of  the 

advantage  of  the  breach  as  a  proof  of  consideration,  and  does  not  necessarily 

failure  of  consideVation  and  in   mitiga-  depend  on  a  prior  performance  on  the 

tion  of  damages,     i  Sm.  L.  C.  (8th  Am.  part  of  the  owner,  and  because  a  failure 

Ed.)  34.  can  be  compensated  in  damages,  and  the 

1.  Mr.  Sergeant  William8,in  his  notes  to  remedy  of  the  owner  is  by  an  action  on 

Pordagez'.  Cole,  i  Wms.  Saund.  310,  lays  the  contract."  Shaw.  C.  J.,  in  Knight  v, 

down  Use  following  rule:  "Where  a  cove-  New    England   Worsted    Co.,   2    Cush. 

nant  goes  only  to  part  of  the  considera-  (Mass.)  286. 

tion  on  both  sides,  and  a  breach  of  such  Obermyer  v.   Nichols,  6   Binn.   (Pa«) 

covenant  may  be  paid  for  in  damages,  it  159.     Upon  a  lease  of  a  mill  the  lessor 

is  an  independent  covenant,  and  an  ac-  covenanted   to    put   up    improvements, 

tion  may  t>e  maintained  for  a  breach  of  The  improvements  were    not    put    up. 

the  covenant  on  the  part  of  the  defendant,  Held^  that  lessor  could  recover  rent,  the 

without  averring  performance  in  the  dec-  failure  not  going  to  the  whole  considera- 

laration.'*  tion.     The  defendant  was  allowed  to  set 

The  leading  cases  upon  this  point  are  off  hts  loss  by  the  non-erection  of  the 

Boone  V.  Eyre,  i  Hy.  Bl.  273,  note  («);  improvements. 

Duke  of  St.  Albans  v.  Shore,  i  Hy.  Bl.  In  Ligget  v.  Smith,  3  Watts  (Pa.).  331, 

179.     See  also  Fothergill  v.  Walton,  2  J.  plaintiff  agreed  to  build  a  warehouse  and 

B.    Moore,  630;  Stavers  v.   Curling,   3  use  certain  mortar  in  its  construction. 

Bing.  (N.  Cas.)  355;  Franklin  v.  Miller,  Mortar  was  not  used  according  to  the 

4  A.  &  E.  599;  Fishmongers'  Co.  v,  Rob-  contract.    Held,  that  this  did  not  consti- 

inson,  5  M.  &  G.  131.  198;  Storerv.  Gor-  tute  an  entire  defence  to  an  action  on 

iion.  3  M.  &  S.  308;  Ritchie  V.  Atkinson,  the    contract,    but   that   the    defendant 

10  East.  295;    Havelock  v,  Geddes.  10  might  set  off  whatever  damage  he  had 

East,  S55«  Jonassohn  v.  Great  Northern  sustained. 

R.  Co.,  10  Ex.  434;  Gould  V.  Webb,  4  Thus  in  Carter  v,  Scargill.  L.  R.  10  Q. 

E.  &B.  933;  Milldam  Foundry  v.  Hovey,  B.  564.  the  plaintiff,  who  was  the  pub- 

21  Pick. (Mass.)  417;  Tileston  f.  Newell,  lisher  of  a  newspaper,  sold  out  his  busi- 

13  Mass.  406;  Bennet  v.  Pixley,  7  Johns,  ness  and  plant  to  the  defendant,  and.  in 

(N.    Y  )  249;    Obermyer  v,    Nichols,   6  the  event  of  the  business  being  proved  to 

Binn.  (Pa.)  150;  Morrison  v.  Galloway,  realize  a  clear  profit  of  £^  per  week,  the 

9  Harris  &  J.  (Md.)  461;  Todd  v.  Sum-  defendant  agreed  to  pay  to  the  plaintiff 

mers,  2  Gratt.(  Va.)  167;  Lewis  v.  Wei-  in  several  instalments  the  sum  of  £aoo, 

'don,  3  Rand.  (Va.)  71;  McCullough  v.  The  defendant  entered   into  possession 

Cox,  6  Barb.   (N.   Y.)   386;    Payne    v,  of  the  business  and  afterward  sold  it. 

Bettisworib,  2  A.  K.  Marsh.  (Ky.)  427;  The  plaintiff  brought  an  action  for  the 
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instalments,  and  the  defendant  set  np  as  held  that  he  could  not  recover.  "The 
a  defence  that  the  business  was  not  construction  of  an  instrument,"  said 
proved  to  be  worth  J^'j  clear  profit  per  Pollock,  C.  B.,  '*  may  be  varied  by  mat- 
week.  The  court  held  that,  assuming  ter  ex  post  facto;  and  that  which  is  a  con- 
that  this  would  have  been  a  good  defence  diiion  precedent  when  the  deed  is  execut- 
if  the  contract  had  remained  executory,  cd  may  cease  to  be  so  by  the  subsequent 
yet  the  defendant,  having  had  a  substan-  conduct  of  the  covenantee  in  accepting 
tial  part  of  the  consideration,  could  not  less."  Then,  referring  to  Boone  v, 
now  lake  advania^i^e  of  it.  See  also  ob-  Eyre,  I  Hy.  BI.  273,  n.,  he  went  on  to 
servations  of  Williams.  J.,  in  Behn  v,  say:  *' The  defendant  .  .  .  might  have 
Uumess,  3  B.  &  S.  (113  E.  C.  L.  R.)755;  objected  10  the  transfer,  if  the  plaintiff 
and  of  Parke,  B.,  in  Graves  v.  I»egg.  9  had  no  good  title  to  the  negroes  and  re> 
Ex.  716-17.  In  the  leading  case  of  fused  to  pay.  .  .  But  this  is  no  objection 
Boone  v.  Eyre,  i  Hy.  Bl.  273,  n..  the  to  the  soundness  of  the  rule,  which  has 
plaintiff  covenanted  to  convey  to  the  de-  been  much  acted  upon.  .  .  It  cannot  be 
fendant  the  equity  of  redemption  of  a  intended  to  apply  to  every  case  in  which 
plantation  in  the  West  Indies,  together  a  covenant  by  the  plaintiff  forms  only  a 
with  the  stock  of  negroes  upon  it,  in  con-  part  of  the  consideration,  and  the  residue 
sideration  of  ;£'50O  and  an  annuity  of  of  the  consideration  has  been  liad  by  the 
;£'i6o  per  annum  for  his  life.  The  breach  defendant.  That  residue  mtut  be  the  suk- 
assigned  was  the  non-payment  of  the  stantial  part  of ^ke*  contract;  and  if,  in 
annuity.  The  defendant  pleaded  that  the  case  of  Boone  v.  Eyre,  two  or  three 
the  plaintiff  was  not,  at  the  time  of  the  negroes  had  been  accepted  and  the  equity 
deed,  legally  possessed  of  the  negroes  on  of  redemption  not  conveyed,  we  do  not 
the  plantation,  and  so  had  not  a  good  apprehend  that  the  plaintiff  could  have 
title  to  convey.  The  court  held  that  the  recovered  the  whole  stipulated  price,  and 
plea  was  bad,  Lord  Mansfield  observing  left  the  defendant  to  recover  damages 
that  if  the  plea  were  to  be  allowed,  any  for  the  non-conveyance  of  it.  .  .  To  this 
one  nefi^ro  not  being  the  property  of  the  particular  covenant  to  serve,  the  relative 
plaintiff  would  bar  the  action.  See  Pust  duty  to  leach  seems  to  us  to  be  directly 
V,  Dowie,  32  L.  J.  Q.  B.  179;  2  Pars,  on  a  condition  precedent;  and  we  are  not 
Conts.  *S30  and  n.  able  to  distinguish  between  the  three 
In  order,  however,  that  the  right  to  trades  of  auctioneer,  appraiser,  and  corn 
treat  a  contract  as  discharged  should  be  factor,  so  as  to  say  that  one  is  more  the 
turned  into  a  xnere  right  to  bring  an  ac-  substantial  part  of  the  contract  than  an- 
tion  for  damages,  it  is  necessary  that  the  other." 

promisee  should  have  received  a  substan-  Where  the  matter  in  controversy  in  the 

tial  part  of  the  consideration.     If  that  action  had  been  compromised  and  set- 

which  remains  ta  be  done  by  the  prom-  tied  by  a  written  contract,  which  was  par- 

isor  goes  to  the  root  of  the  contract,  the  tially  performed  by  the  defendant,  such 

promisee  may  rescind   the  contract,  al-  partial   performance  by  defendant  and 

though  he  have  received  a  partial  per-  the  acceptance    of   its    benefits  by  the 

formance.     The  case  of  Ellen  v,  Topp,  plaintiff    was    held    to  place   it   out  of 

6  Ex.  424,  furnishes  us  with  an  illustra-  plaintiff's  power  to  abandon  the  contract 

tion  of  this  principle.     There  a  master  and  sue  for  the  original  consideration; 

undertook  to  teach  his  apprentice  the  he  must  resort  to  his  action  for  damages 

three  trades  of  auctioneer,  appraiser,  and  on  the  contract,  if  any  he  has  sustained, 

corn    factor.      The  apprentice    was    to  Love  v.  Van  Every.  9  West.  Rep.  (Mo.) 

serve  for  five  years.    After  three  years  913. 

were  expired  the  master  abandoned  the  B.,  a  company,  in  executidA  of  a  con- 
trade  of  corn  factor.  The  apprentice  tract  made  with  C,  a  company,  which 
then  absented  himself  from  his  master's  contract  C.  had  the  privilege  of  electing 
service.  The  master  sued  on  the  inden-  to  affirm  or  rescind,  assigned  to  C. 
ture  of  apprenticeship  for  the  desertion  $5500  worth  of  the  stock  of  C.  Later,  a 
of  the  apprentice,  and  claimed  that  al-  bill  in  equity  having  been  filed  by  B.  ifor 
though  the  undertaking  to  teach  the  trade  a  specific  execution  of  the  contract,  it 
of  corn  factor  might  have  been  a  condi-  was  held  that  if  a  rescission  should  be 
tion  precedent  in  the  beginning,  yet  as  elected  by  C,  the  bill  in  equity  ought 
the  apprentice  had  received  the  benefit  not  to  be  dismissed  till  the  stock  assigned 
of  three  years'  instruction,  he  had  re-  by  B.  was  returned.  Appeal  of  Brush 
ceived  a  substantial  part  of  the  consid-  Electric  Light  Co.,  11  East.  Rep.  (Pa.) 
eration.  and  was  therefore  put  to  his  648. 
oxxs-action  for  damages.     But  the  court  If  the  contract  is  one  of  exchange,  and 

924 
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« 

d7.  SeTerable  Contracts. — When  a  contract  is  severable,  that  is, 
*'  when  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  independent  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item,"  ^  upon  a  breach  by  one  party 
of  any  one  item,  the  question  arises  whether  the  other  party  is  jus- 
tified in  repudiating  the  whole  contract,  or  is  bound  to  proceed 
with  performance  and  seek  his  remedy  in  an  action  for  damages 
for  whatever  injury  he  may  have  sustained  by  the  breach.* 

The  rule  in  England^  as  established  by  the  recent  cases,  is,  that 
a  breach  of  any  part  of  a  severable  contract  will  entitle  the  injured 
party  to  a  right  of  action,  but  will  not  discharge  him  from  the  per- 
formance of  the  remainder  of  the  contract,  unless  it  be  equivalent 
to  a  refusal  to  perform  the  balance  of  the  contract,  or  be  of  such 
a  character  as   to   wholly  frustrate   its  object.*    This  rule  has 

oae  party  has  parted  with  the  property  As  between  vendor  and  vendee,  a  court 
received,  he  cannot  demand  a  rescission,  of  ecjuity  would  not  deny  the  vendor  re- 
Smith  V.  Prittenham,  X09  III.  540.  scission  of  a  contract  for  the  reason  that 
A  gave  to  B  150  bonds  of  a  stock  com-  the  vendor  had  by  his  disposition  of  a 
pany  in  consideration  that  B  would  per-  part  of  the  property  fraudulently  pur- 
form  certain  acts,  make  certain  loans  and  chased,  made  it  impossible  for  the  parties 
advances  of  money  to  the  company,  for  to  be  placed  in  statu  quo.  If  the  vendee 
the  purpose  of  carrying  out  the  objects  retained  all  the  purchased  property  re- 
for  which  it  was  organized,  and  also  pur-  scission  must  be  complete,  the  rule  of 
chase  of  A  certain  additional  bonds  at  an  law  applying;  but  to  the  extent  the 
agreed  price,  and  loan  A  a  certain  sum  fraudulent  party  disposed  of  or  incumber- 
of  money.  B  performed  his  part  of  the  ed  the  purchased  property  to  third  parties 
contract,  except  as  to  the  making  of  the  without  notice,  the  vendor,  claiming  re- 
loan  to  A  and  the  purchase  of  the  last-  scission,  would  be  excused  from  refund- 
mentioned  bonds,  whict)  he  fraudulently  ing  or  offering  to  refund  that  part  of  the 
refrained  from  performing.  HeU^  in  an  consideration  received,  representing  or 
action  of  trover  by  A  to  recover  the  equalling  the  portion  of  the  property  dis- 
value  of  the  150  bonds,  that  B  was  en-  posed  of  or  incumbered  by  the  vendee, 
titled  to  an  instruction  in  substance  Preston  v.  Spalding.  8  West.  Rep.  (111.) 
"that,  if  several  considerations  entered  481. 

into  the  contract  to  induce  A  to  part  with  In  settlement  of  certain  notes  and  ac- 
the  bonds,  and  three  of  these  had  been  counts,  A  paid  B  $50  in  cash  and  con- 
fully  and  honestly  performed  by  the  loans  veyed  land  for  a  fixed  price  equalling  the 
and  advances  m^de  by  B,  A  could  not  balance  of  the  indebtedness,  and  re* 
rescind  the  contract  and  maintain  an  ac-  ceived  the  notes  and  accounts.  Htldt 
tion  for  the  full  value  of  the  bonds,  unless  that  B  could  not  rescind  in  part  by  re- 
ttpon  repayment  of  the  sums  which  B  had  scinding  the  conveyance  and  retaining 
lent  or  advanced;  and  further,  that  if  it  the  $50.  Worley  v.  Moore,  97  Ind.  15. 
was  impossible  from  the  nature  of  the  1.  2  Pars,  on  Con<s.  *5I7. 
transaction  to  restore  B  to  the  condition  8.  The  parties  may,  of  course,  insert  a 
in  which  he  was  before  the  contract,  A  provision  in  their  contract  that  if  either 
could  not  avail  himself  of  the  benefit  of  of  them  fail  in  the  performance  of  any 
the  loans,  advances,  services,  and  other  one  part,  the  other  may  treat  the  con- 
acts  rendered  either  to  himself  or  to  the  tract  as  at  an  end.  It  is  only  in  the  ab- 
company  for  whom  he  acted,  and  at  the  sence  of  such  an  express  provision  that 
same  time  rescind  the  contract  and  re-  the  question  we  are  now  considering  can 
cover  back  the  consideration   for  these  arise. 

loans,  etc.,  but  must  seek  his  remedy  in  8.    In    Simpson    v.  Crippin,   L.   R.   8 

damages  for  the  injury  he  has  sustained  Q.    B.    14,    the    defendants    agreed   to 

by  the  wrongful  and  fraudulent  failure  of  supply   the   plaintiffs  with   from  six   to 

B  to  perform  the  contract  for  the  loan  eight  thousand  tons  of  coal,  to  be  deliv- 

and  purchase,  which  was  the  fourth  con-  ered  into   the  plaintiffs'  wagons  at   the 

sideration.      Snow  v.  Alley,    II   N.    E.  defendants'  collieries   in  equal  monthly 

Rep.  (Mass.)  764.  quantities  during  the  period  of   twelve 

026 
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not  been  adopted  by  the  supreme  court  of  the  United  States,* 

months.  Daring  the  first  month  the  344;  Reuter  v,  Sala,  L.  R.  4  C.  P.  D.  239; 
plaintiffs  sent  wagons  to  receive  only  one  Honck  v,  MuUer.  L.  R.  7  Q.  B.  O.  103; 
hundred  and  fifty-eight  tons.  Immedi-  and  Mersey  Steel  Co.  v.  Naylor,  L.  R.  9 
ately  after  the  first  month  had  expired  Q.  R.  D.  648;  Aff'd  in  H.  L.,  L.  R.  9 
the  defendants  informed  the  plaintiffs  App.  Cas.  434,  where  the  rule,  as  stated 
that  they  should  treat  the  contract  as  at  by  Lord  Coleridge,  in  Freeth  v.  Burr, 
an  end.  The  plaintiffs  refused  to  allow  L.  R.  9  C.  P.  20S,  is  quoted  with  ap- 
the  contract  to  be  annulled,  but  the  de-  proval  by  Earl  Selborne.  L.  C,  at  p  438. 
fendants  declined  to  deliver  any  more  Payment  for  a  previous  delivery  under 
coal.  The  court  held  that  the  breach  by  a  contract  for  delivery  of  goods  by  iqstat- 
the  plaintiffs  in  taking  less  than  the  stipu-  ments  held  not  a  condition  precedent  to 
lated  quantity  during  the  first  month  did  the  right  to  claim  the  next  delivery;  and 
not  entitle  the  defendants  to  rescind  the  also  keld^  that  purchasers  by  postponing 
contract.  payment,  under  erroneous  advice,  had 
In  Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  not  so  acted  as  to  show  an  intention  to 
the  defendant  contracted  to  sell  to  the  repudiate  the  contract,  or  so  as  to  release 
plaintiffs  two  hundred  and  fifty  tons  of  the  sellers  from  further  ,  performance, 
pig-iron,  half  to  be  delivered  in  two,  Mersey  Steel  &  Iron  Co.  r.  Naylor,  Ben- 
remainder  in  four  weeks;  payment,  net  son  &  Co.,  9  App.  Cas.  434;  51  L.  T.  N. 
cash  fourteen  days  after  delivery  o^  each  S.  637. 

parcel.     The   delivery   of  the   first   one         In  an  agreement  for  employment  as  a 

hundred  and  twenty-five  tons  was  not  milk  carrier,  the  servant  undertook  not 

completed  for  nearly  six  months.     The  to  serve  or  interfere  with  any  customer 

plaintiffs  refused  to  pay  for  this,  claiming  served  or  belonging  at  any  time  to  the 

a  .right  to  set  off  the  loss  they  had  sus-  master,  his  successors,  or  assigns;  held^ 

tained  from   being    obliged   to   procure  that  if,  on  the  construction  of  the  under- 

other  iron  in  consequence  of  the  defend-  taking,  it  was  not  limited  to  interference 

ants*    default,  but    they  still    urged  the  with  persons  who  were  customers  during 

delivery  of  the  second  parcel.     The  de-  the  employment  of  the  servant,  the  un- 

fendant,  treating  the  refusal  to  pay  as  a  dertaking  was  severable,  and  capable  of 

breach  of  the  contract  by  the  plaintiffs,  enforcement  in  respect  of  persons  who 

declined  to  deliver  any  more  iron.    Held,  were  customers  during  the  employment 

that  the  mere  refusal  to  pay  for  the  first  Baines  v.  Geary,  35  Ch.  D.   154;  56  L« 

parcel  did  not  warrant  the  defendant  in  T.  N.  S.  567. 

treating  the  contract  as  abandoned,  and        1.  The  question  arose,  and  was  thor- 

that  the  plaintiffs  were  entitled  to  dam-  oughly  discussed,  in  the  recent  case  of 

ages  for  the  breach.     **  In  cases  of  this  Norrington  v.  Wright.  21  Amer.  L.  Reg. 

sort,"  said  Lord  Coleridge,  C.  J.,  at  pp.  N.  S.  395;  Aff*d  by  S..  C.  of  U.  S..  No. 

213,  214,  **  where  the  question  is  whether  13,  Oct.  Term,  1885,  4/  Legal  Int.  (Pbila.) 

the  one  party  is  set  free  by  the  action  of  466.     In  that  case  the  contract  was  for 

the  other,  the  real  matter  for  considera-  the  sale  of  five  thousand  tons  of  old  T. 

tion  is  whether  the  acts  or  conduct  of  the  iron  rails,  to  be  shipped  at  the  rate  of 

one  do  or  do  not  amount  to  an  intimation  about  one  thousand  tons  per  month,  be- 

of  an  intention  to  abandon  and  altogether  ginning  in  February,  i88o^the  whole  to 

to  refuse  performance  of    the  contract,  be   shipped  before  August  of  the  same 

.  .  .  Where,  by  the  non-delivery  of  part  year.     Four  hundred  tons  were  shipped 

of   the  thing  contracted    for  the   whole  in    February,   and    feight    hundred    and 

object  of  the  contract  is  frustrated,  the  eighty -five  tons  in  March.     In  April  the 

party  making  default  renounces  on  his  shipments  exceeded  one  thousand  tons, 

part  all  the  obligations  of  the  contract."  and  in  the  succeeding  months  fell  short  of 

This  is  the  English  rule.     See,  on  this  that  amount.     The   February  shipment 

subject,  Hoare  v,  Rennie,  5  H.  &  N.  19;  was  delivered  and  paid  for,  but  the  buyers 

Jonassohn   v.    Young.   4    B.    &   S.  296;  (the     defendants),    upon     learning     the 

Simpson  v.  Crippin,  L.   R.  8  Q.   B.  14,  amount    shipped    in    February,  March, 

supra;  Roper  w.  Johnson,  L.  R.  8  C.  P.  and  April,  declined  to  accept  further 
167;  £"4: /tfff^  Chalmers,  L.  R.  8  Ch.  289;  shipments.  The  plaintiffs  then  brought 
Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  supra;  an  action  against  them  for  their  refusal 
Bloomer  v,  Bernstein,  L.  R.  9  C.  P.  588;  to  accept  the  balance  of  the  iron  in  com- 
Morgan  v.  Bain,  L.  R.  10  C.  P.  15;  pliance  with  the  contract.  The  court 
Brandt  v.  Lawrence,  L.   R.  i  Q.  B.  D.     below  held  that  they  could  not  recover. 
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although  it  has  been   followed  in   many  of  the  State  courts.* 

but  said  that  they  regarded  the  point  as  v.  Spratt,  io8  Pa.  St  97.  See  also,  in  New 
involved  in  serious  doubt,  and  hoped  K(j>r>t,  Snook  v.  Fries,  19  Barb.  (N.  Y.)  313; 
that  the  case  might  be  carried  to  the  su-  Swift  v.  Opdyke.  43  Barb.  (N.  Y.)  274; 
preme  court  of  the  United  Slates.  Upon  Talmage  v.  White,  3  Jones  &  Spencer 
an  appeal  to  the  supreme  court  the  judg-  (N.  Y.),  218;  Tipton  v,  Feitner.  20  N.  Y. 
ment  was  aflSrmed.  **  The  plaintiff,"  said  423;  Pattridge  v,  Gildermeister.  i  Keyes 
Gray,  J.,  in  delivering  the  opinion  of  the  (N.  Y.).  93;  Lee  v.  Beebe.  13  Hun  (N, 
court,  *' instead  of  shipping  about  one  Y ),  89;  Sickels  v,  Pattison,  14  Wend, 
thousand  tons  in  February  and  about  (N.  Y.)  257.  In  Massachusetts^  see  New- 
one  thousand  tons  in  March,  as  stipu-  ton  v.  Winchester,  16  Gray  (Mass.).  208; 
lated  in  the  contract,  shipped  only  four  Winchester  v,  Newton,  2  Allen  (Mass.), 
hundred  tons  in  February,  and  eight  492;  Miner  v,  Bradley,  22  Pick.  (Mass.) 
hundred  and  eighty-five  tons  in  March.  459.  460.  Compare  Dwinel  v,  Howard, 
His  failure  to  fulfil  the  contract  on  his  30  Me.  238;  Haines  v.  Tucker.  50  N.  H. 
part  in  respect  to  these  first  two  instal-  309;  Tyson  v.  Doe.  15  Vt.  571;  Keenan 
ments  justified  the  defendants  in  rescind-  v.  Brown,  21  Vt.  86;  Gallup  v,  Bumell, 
ing  the  whole  contract,  provided  they  Brayt.  (Vt.)  191;  Taylor  v,  Gallup.  8  Vc 
distinctly  and  seasonably  asserted  the  340;  Fletcher  z^.  Cole,  23  Vt.  1x4:  Thomp- 
right  of  rescission."  son  v.  Conover,  3  Vroom  (N.  J.),  466. 

1.  The  English  rule  has  been  followed  On  a  contract  for  sale  of  goods  by  sue- 
in  Pennsylvania,  Some  of  the  following  cessive  deliveries  and  payments,  a  de- 
cases  may  seem  to  be  contrary  to  the  fault  in  respect  to  one  or  more  will  not 
English  rule,  but  they  may  be  distin-  discharge  the  other  party  unless  it  is 
guished  upon  the  ground  that  there  was  evident  that  the  defaulting  party  intends 
a  breach  of  the  contract  by  anticipation  no  longer  to  fulfil.  Blackburn  v,  Reilly, 
— a  prospective  refusal  to  perform.  Shinn  47  N.  J.  L.  290;  s.  c,  54  Am.  R^.  159; 
V.  Bodine.  60  Pa.  St.  182,  is  an  example  Kirkland  v.  Oates,  25  Ala^  465;  Drake 
of  this  class  of  cases.  Lucesco  Oil  Co.  v,  Goree,  22  Ala.  409.  415. 
V.  Brewer,  66  Pa.  St.  352.  In  Morgan  If  A  contracts  to  deliver  500  tons  of 
V,  McKee.  77  Pa.  St.  228,  defendants  coal  to  B  as  ordered,  in  quantities  not  to 
bought  4000  barrels  of  oil  from  plaintiffs,  exceed  200  tons  per  month,  and  les^  than 
and  eight  similar  papers  of  the  same  date  is  ordered  is  delivered  and  accepted,  B 
were  executed  to  them  each  for  the  de-  cannot  demand  the  deficiency  the  follow- 
livery  of  500  barrels  a  month,  cash  on  ing  month  in  addition  to  the  200  tons  for 
delivery.  Plaintiffs  ^n  demand  refused  that  month.  Johnson  v,  Allen,  78  Ala. 
to  deliver  the  oil  on  one  of  the  appointed  387;  s.  c,  56  Am.  Rep.  34.  And  it  was 
days.  The  defendants,  on  the  next  day  held  that  A's  failure  to  deliver  each  month 
for  delivery,  gave  notice  of  rescission  on  the  full  quantity  ordered  was  a  separate 
the  ground  of  previous  default.  Held^  breach  accruing  at  the  end  of  each  month, 
that  plaintiffs  might  recover  for  the  re-  Where  one  contract  relates  to  separate 
fnsal  of  the  defendants  to  accept  and  pay  matters,  a  breach  as  to  one  matter  does 
for  the  oil  subsequently  tendered  at  the  not  excuse  the  other  party  from  perform- 
appointed  times.  Scott  9.  Kittanning  ance  as  to  the  other  matter.  Tucker  v. 
Coal  Co.,  89  Pa.  St.  232.  238;  Graver  v.  Billing.  3  Utah,  82;  Dnnlap  v,  Petrie,  35 
Scott,  80  Pa.  St.  88;  Stoddart  v.  Smith,  Miss.  590;  Trimble  v.  Green,  3  Dana 
5  Binn.  (Pa.)  355.  In  Quigley  v.  De  (Ky.),  357;  Hewitt  v.  Berryman,  5  Dana 
Haas,  82  Pa.  St.  267,  it  was  held  that  (Ky.),  165;  Dibol  v,  Minott,  9  Iowa,  403; 
contracts  of  this  nature  are  prima  facie  McDs^niels  v,  Whitney,  38  Iowa,  60; 
severable,  but  that  where  it  can  be  shown  Robson  v.  Bohn.  27  Minn.  333,  346; 
that  such  was  not  the  intention  of  the  Sawyer  v.  Railroad  Co  ,  22  Wis.  403; 
parties,  they  will  be  construed  entire.  Goodwin  v,  Merrill.  13  Wis.  658;  Allen 

A  agreed  to  furnish  B  with  a  certain  v.    McKibbon,    5   Mich.   454;  Norris  v, 

quantity  of    steel  of  various    specified  Harris,  15  Cal.  227.     It  has  been  held  in 

brands  and  prices,  to  be  delivered  as  B  many  cases  that  a  contract  of  this  kind 

should  require  it.     A  became  insolvent  is  practically  made  up  of  several  distinct 

after  having  failed  to  respond  to  B's  de-  agreements.      Coleman    v,    Hudson,    a 

mand  for  a  partial  lot,  and  his  property  Sneed  (Tenn.).  463:  Cole  v.  Cheovenda, 

was  sold  at  sheriff's  sale.  Held^  that,  not-  4  Col.  17;  More  v.  Bonnet,  40  Cal   251; 

withstanding,  B  should  have  continued  Purdy  v.  Bullard.  41  Cal.  444;  Lomis  9. 

to  make  demand.     Merch.  &  Man.  Bank  Bank  of  Rochester,   xo  Ohio  St.   327; 
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98.  JMiehAZge  of  Sight  of  Action. — The  right  of  action  which  arises 
upon  a  breach  of  contract  may  be  discharged  (i)  by  the  act  of 
the   parties  ;*  (2)  by  the  judgment  of  a  court  ;*  (3)  by  lapse  of 

time.* 

99.  SiBchai^  hy  Operation  of  Law. — Merger, — The  acceptance  of 
a  higher  security  for  the  payment  of  a  debt  is  an  extinguishment 
of  a  lower  security  for  the  same  debt.* 

Alteration  of  Written  Instrument. — If  a  ^Titten  instrument  be 
altered  in  a  material  particular  it  is  thereby  discharged.* 

Appointing  Debtor  Executor. — At  the  common  law  if  a  creditor 
appointed  his  debtor  his  executor,  the  debt  was  thereby  extin- 
guished.* But  at  the  present  day  a  debtor  who  has  been  appoint- 
ed executor  of  his  creditor  is  considered  as  a  trustee  for  creditors 
and  legatees  of  the  amount  of  the  debt.^ 

Marriage. — As  a  general  rule,  a  contract  made  between  parties 
who  subsequently  intermarry  is  extinguished  by  the  marriage. 
This  results  from  the  principle  that  husband  and  wife  are  one  in 
law.® 

Kennedy  v,  Schwarti.  13  Nev.  299;  Du-  instrament.      Pigot's  Case,  11  Rep.   37. 

fin  V.  Anderson*  36  Md.  567;  Maryland  But  it  is  now  held  that  a  ^x>liation  by 

ertilizing  Co.  v.  Lorentz,  44  Md.  218.  a  stranger,   or  an    accidental    alteration 

Contra,  King  Philip's  Mills  v.  Slater.  la  through  mistake,  will  not  affect  the  valid- 

R.  I.  82.     Compare  also  Bradley  v.  King,  ity  of  the  instrument.     Ncff  v.  Homer, 

44  111.  339;  Catlin  V.  Tobias.  26  N.  Y.  63  Pa.  St.  327;  United  States ;'.  Spalding, 

917;  Smith  V,   Lewis,  40  Ind.  98.     See  2  Mason  (U.  S.  C.  C),  478.   Thus,  where 

article  on    the   Rescission   of   Divisible  the  seal  was  torn  off  a  deed  by  a  stranger 

Contracts.  15  Amer.  Law  Rev.  623;  and  the  instrument  was  not  avoided.     Recs  v. 

Mr.  Landreth's  note  to  the  case  of  Nor-  Overbaugh,  6  Cowen  (N.  Y.),  746.     And 

rington  V.Wright, 21  Amer.Law  Reg. N.S.  where  the  indorsements  on  a  bill  of  ex- 

398-408,  where  the  cases,  both  English  change  were  cancelled  under  a  mistake  by 

and  American, are  collected  and  reviewed,  running  a  pen  through  them,  it  was  held 

1.  See  Release;  Accord  and  Satis-  not  to  affect  the  rights  of  the  parties. 

faction;  Arbitration  and  Award.  Wilkinson  v,  Johnson,  3  B.  &  C.  428; 

.  S.  See  Judgments.  Rapertr.  Birkbeck.  15  East.  17.     And  see 

8.  See  Statittes  of  Limitation.  2  Pars,  on  Conts.  *7i6  et  seq. ;  Byles  on 

4.  See  Merger.  Bills,  *323,  and  notes;  i  Greenleaf  on  Ev. 

6.  An  action  cannot  be  maintained  upon  §§  564-568. 

a  written  contract  which  has  been  mate-  '  If  an  instrument  is  altered  by  the  con- 

rially  altered  without  the  defendant's  con-  sent   and    agreement    of   the  parties,  it 

sent,  after  being  signed  by  him.    Osgood  amounts  to  a  new  contract.      Myers  v, 

V.  Stevenson,  9  Esust.  Rep.  (Mass.)  545.  Nell,  84  Pk.  St.  369. 

An  alteration  which  only  does  what  the  If  an  instrument  be  lost  or  accidentally 

law  would  do — that    is,  only    expresses  destroyed,  the  rights  of  the  parties  remain 

what  the  law  implies — is  not  a  material  unchanged,  but  are  rendered  more  difficult 

alteration.     2  Para,  on  Conts.  *720.  of  proof.     In  an  action  on  a  negotiable 

It  niay1)e  laid  down  as  a  general  rule,  instrument  alleged  to  be  lost  the  defendant 

that  a  man  is  discharged  from  liability  "  if  may  demand  an  indemnity  against  possi- 

the  altered  instrument,  supposing  it  to  be  ble  claims.      See    Byles  on    Bills    (7th 

genuine,  would  operate  differently  from  Am.  Ed.), '381  ^/j^^.,  and  notes, 

the  original  instrument,  whether  the  alter-  6.  Co.  Litt.  264  ^,  n.  i  (H.  &  B's.  notes), 

ation  be  or  be  not  to  his  prejudice.     Per  7.  Ipswich  Mfg  Co.  v.  Story,  5  Met. 

Lord  Campbell,  in  Gardner  v.  Walsh,  5  (Mass.)  313;  Pusey  v,  Clemson,  9  S.  & 

E.  &  B.  (85  E.  C.  L.  R.)  89.  R.  (Pb.)  208;  2  Shars.  Blk.  512,  n. 

It  was  formeriy  hekl  that  an  alteration  8.  Phillips  v.  Baniet,  L.  R.  i  Q.  B.  D. 

by  a  mere  stranger  would  discfaaige  an  439, 440. 
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But  a  covenant  or  contract  by  a  man  with  a  woman  is  not 
destroyed  by  theif  marriage  where  the  act  to  be  performed  is 
future,  to  be  done  after  the  marriage  is  determined.^ 

Arrest  far  Debt. — Before  arrest  for  debt  was  abolished,  the 
arrest  of  a  debtor  upon  a  capias  ad  satisfaciendum  amounted  to  a 
discharge  and  satisfaction  of  the  debt.* 

Bankruptcy, — A  bankrupt  law  provides  a  statutory  mode  of 
discharge.  By  procuring  a  discharge  ir\  bankruptcy  the  debtor  is 
released  from  those  debts  which  are  provable  under  the  provisions 
of  the  bankrupt  law.* 

100.  BesciBsion  for  Misrepresenlation. — ^A  contract  may  be  re- 
scinded when  the  entering  into  the  same  has  been  induced  by  a 
false  representation,  fraudulent  or  otherwise,*  made  by  a  party 

1.  If  a  man  in  contemplation  of  mar-  stock,  such  representations  being  relied 

riage  executes  a  bond  conditioned  for  the  on  and  inducing  the  purchase,  and  the 

payment  of  a  sum  of  money  to  his  in-  sum  paid  being  out  of  all  proportion  to 

tended  wife  if  she  survive  him,  the  bond  the  value  of  the  stock,  such  sale  was  held 

is  not  released  by  their  marriage.     Mil-  rescissible  on  the  ground  of  fraud.  Booth 

bourn  v,  Ewart,  5  T.  R.  381;  Fitzgerald  v.  Smith,  117  III.  370. 
V,  Fitzgerald,  L.  R.  2  P.  C.  83.  One  who  is  induced  to  enter  into  a 

8.  Sharpe  v.  Speckenagle,  3  S.  &  R.  contract  for  the  purchase  of  a  chattel  in 

(Bat.)  467;  Snevily  t/.  Read,  9  Watts  (Pa.),  payment  of  a  precedent  debt,  and  in  re- 

396;  Lathrop  v,  Briggs,  8  Cowen(N.  Y.),  liance  upon  representations  made  by  the 

171;  Ransom  v,  Keyes,  9  Cowen  (N.  Y.),  vendor  as  to  the  character  and  quality 

128;  Smi  on  Conts.  '109.  thereof,  which  prove  false  and  fraudulent^ 

8.  See  Bankruptcy.  may  rescind  the  contract  and  return  the 

4.  Cohen  v,  Ellis,  4  N.  Y.  St.  Repr.  chattel,  and  such  rescission  may  be  set 
72t;  Optical  Co.  v,  Jackson  &  Co.,  63  up  in  the  reply  in  an  action  brought  by 
Miss.  21;  Whitman  v,  Bowden,  2  S.  E.  him  to  recover  the  original  debt.  John- 
Rep.  (S.  Car.)  630;  Rosenthal  v.  Mahon,  son  v.  Hillstrom,  33  N.  W.  Rep.  (Minn.) 
Exr.  65  Md.  41S;  In  re  Murray,  21   Ir.  547. 

L.  Times,  358;  Rorer  Iron  Co.  v.  Trout,        The  obtaining  a  note  from  a  debtor  by 

2  S.  E.  Rep.  (Va.)  713.  getting  him  intoxicated  is  not  a  fraud 

A  contract  assented  to  by  one  party  preventing  ratification  of  the  note  without 

on  the  faith  of  material  misrepresenta-  a  new  consideration.     Lyon  v,  Phillips, 

tions  by  the  other  party  will  be  rescinded  106  Pa.  St.  57. 

at  the  option  of  the  party  injured,  al-        Where  a  person  signs  an  instrument 

though  the  misrepresentations  were  made  without  reading  it  or,  if  he  cannot  read, 

neither  fraudulently  nor  negligently.  But  without  asking  to  have  it  read  to  him, 

until  rescission  the  contract  is  binding,  the  legal  effect  of  the  signature  cannot 

Yeater  v.  Hines,  24  Mo.  App.  619.  be  avoided  by  showing  his  ignorance  of 

A  bill  lies  in  equity  to  set  aside  and  its  contents,  in  the  absence  of  some  fraud,, 

rescind    the    exchange    of    real    estate  deceit,  or  misrepresentation  having  been 

brought  about  by  false  representations,  practised  upon   him.     But  the    rule    is 

Witherwax  v.  Riddle,  9  West.  Rep.  (111.)  otherwise,  and   the  instrument  will   be 

794.  held  void  where  its  execution  is  obtained 

A  party  who  has  been  induced  to  buy  by  a  misrepresentation  of  its  contents; 

stock  through  false  representations  may  the  party  signing  a  paper  which  he  did 

rescind  his  contract  and  recover  back  the  not  know  he  was  signing  and  did  not 

purchase-money.     Bridge  v,  Penniman,  really  intend  to  sign.     Burroughs  t/.  Pac. 

36  Alb.   L.  Jour.  (N.   Y.)  54;  Poole  r.  Guano   Co.,   i  South.   Rep.  (Ala.)  212; 

West  Point  Butter  and  Cheese  Ass'n,  2  Rothschild  r>,   Frensdorf,  21   Mo.   App. 

Ry.  &  Corp.  L.  J.  (Neb.)  63.  318;  Smentek  v,  Cornhauser,  17  111.  App. 

Where  the  owner  of  stock  in  a  coal  266;  McKinney  z/.  Herrick,  66  Iowa,  414; 

company  sold   392  shares  of  the  same,  Weller's  Appeal.  103  Pa.  St.  594;  Hazard 

through  his  agent,  for  ^000,  upon  false  r.  Griswold,  21  Fed.  Rep.  176;  Tufts  v. 

representations  as  to  material  facts  which,  Tufts.  3   Utah,  361.    And  the  general 

if  true,  vitally  affected  the  value  of  the  rule  does  not  apply  in  favor  of  one  who 
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thereto,  provided  such  representation  be  one  of  fact  [this  rule 
does  not  apply  to  cases  of  actual  fraud],  as  distinguished  from 
cither  matter  of  law*  or  mere  opinion  or  intention,* — that  it  be 

by  word  or  act  has  induced  the  omission  of  rescinding  the  contract.     Newbigging 

to  read.     Palmer  v.  Hartford  Fire  Ins.  v.  Adam,  34  Ch.  D.  582,  where  the  nature 

Co..  4  New  Eng.  Rep.  (Conn.)  470.  and  extent  of  the  right  to  indemnity  on 

When  a  contract  has  been  reduced  to  rescission  of  a  contract  are  considered, 
writing,  and  one  of  the  parties  refuses        A  docs  not  lose  his  right  to  bring  a 

to  sign  it  unless  a  certain  construction,  suit  for  the  rescission  of  a  contract  be- 

stated  by  him,  should  be  put  upon  it,  the  tween  B  and  himself  by  the  bringing  of 

other  party  who  by  his  silence  and  con-  a  suit  quia  timet  by  B  in  relation  to  the 

duct  has  induced  him  to  sign  it  will  be  same   matter.     Metrop.    £1.    R.   Co.  r. 

estopped  from  claiming  a  different  con-  Manh.  El.  R.  Co.,  ii  Daly  (N.  Y.),  373; 

stniction,  otherwise  it  would  be  a  fraud,  s.  c,  14  Abb.  N.  Cas.  (N.  Y.)  X03. 
Flint  V.  Johnson.  4  New  Eng.  Rep.  (Vt.)        A  court  of  equity  will  not  grant  the 

375;  8.  c,  9  Atl.  Rep.  364;  II  Elast.  Rep.  prayer  for  a  rescission  of  a  contract  for 

459.  the  purchase  of  land  because  of  fraudu- 

Where  circumstances  prevent  one  who  lent  misrepresentations  by  the  vendor  as 

by  fraud  has  been  induced  to  enter  into  to   the  character  and   location    of  such 

a  contract  from  rescinding  it,  he  is  not  land,  the  falsity  of  which  representations 

for  this  reason    deprived  of  a  remedy,  the  most  cursory  examination  would  have 

He  may  keep  what  he  has  received  and  disclosed,  when  it  is  shown  that  the  Ven- 

sue  for  damages,   or  may   proceed    in  dee  sent  an  agent  and   afterward  went 

equity  for  relief,  offering  to  restore,  etc.  himself  to  examine  the  same.     Watson 

Gould  V.  Cayuga  Co.  Bk.,  99  N.  Y.  333.  v,  Austin,  63  Miss.  469. 

If  a  person  is  induced  by  the  fraudulent  The  right  to  rescipd  a  contract  exists 
representations  of  the  promoter  of  a  cor-  when  there  has  been  a  material  change 
poration  to  subscribe  for  shares  of  stock  in  the  subject-matter,  before  the  final 
in  the  corporation,  and  pays  his  subscrip-  consummation  of  the  agreement,  brought 
tion  to  the  person  holding  the  office  of  about  by  the  act  of  one  of  the  parties, 
treasurer,  he  cannot,  by  rescinding  the  which  the  party  rescinding  did  not  author- 
contract,  maintain  an  action  for  money  ize  or  assent  to.  Harris  v.  Piatt,  31  N. 
had  and  received  against  the  other  share-  W.  Rep.  (Mich.)  135;  s.  c.  7  West.  Rep. 
holders,  even  if  the  corporation   is  in-  328. 

valid  and  the  shareholders  are  partners.         False  and   fraudulent  representations 

Perry  v.  Hale,  i43  Mass.  540.  not  relating  to  the  subject-matter  of  the 

Where  a  party  has  been  allowed  or  in-  contract  are  not  a  defence  to  an  action 

duced  to  make  a  contract  perfect  in  its  on  the  contract.     Blair  v,    Buttolph,  33 

formal  constituents,  upon  motives  differ-  N.  W.  Rep.  (Iowa)  349. 
ent  from  those  which   the   facts  would        1.  Martin   v.   Wharton,  38  Ala.   637; 

have  offered   if   known,  the  contract  is  Beall  v.  McGehee,  57  Ala.  438;  Davis  v. 

never  more  than  voidable.  Stiff  v.  Heith,  Betz,  66  Ala.  206;    Starr  v.  Bennett,  5 

3  New  Eng.  Rep.  (Mass.)  374.  Hill  (N.  Y.),  303;    People  v.  San  Fran- 

Where  A  and  B  entered  into  an  ar-  cisco,    27    Cal.   65$;    Insuiance    Co.  v. 

rangement  to  organize  a  gas  company,  Brehm,  88  Ind.  578;  Fish  v.  Cleland,  33 

and  B  informed  A  that  it  was  necessary  111.   238;    Insurance  Co.  v.  Reed,  33  O. 

to  purchase  a  license  which  he  undertook  St.  283,  293;    Thompson  r.  Ins.  Co.,  7<5 

to  do  himself,  it  was  held  that  fraudulent  Me.  55 ;    Jaggar  v.  Winslow,  30  Minn, 

misrepresentations  made  by  B  to  A  as  to  263;    Upton  v,  Tribilcock,  91   U.  S.  45. 

the  price  he  had  paid  for  the  license  gave  50;  Rashall  v.  Ford,  2  Eg.  750;    Beattie 

A  a  right  to  rescind  the  contract,  and  v.  Lord  Ebury,  L.  R.  7  H.  L.  102,  130; 

sue  for  the  money  paid   with  interest.  Seeley  v.  Reed,  25  Fed.  Rep.  361. 
Hauk  V.   Brownell,  9  West.  Rep.  (111.)        This  does  not  apply  where  the  misstate- 

165;  8.  c,  II  N.  E.  Rep.  416.  ment  of  law  is    absolutely  fraudulent. 

A   person   who  has  been  induced  to  Townsend  v,  Cowles,  31  Ala.  428;  Berry 

enter  into  a  contract  of  partnership  by  v.  Whitney,   40    Mich.  65:    Stumpf   v. 

misrepresentations  not    such  as   would  Stumpf,   7    Mo.    App.    272;    Cooke   v. 

entitle  him  to  bring  an  action  of  deceit  Nathan,  16  Barb.  (N.  Y.)  342;  Moreland 

for  damages,  has  a  right,  on  the  contract  v,  Atchison,   19  Tex.  303;  Hirschfeld  v, 

being  rescinded  by  the  court,  to  be  in-  Lond.,  Br.  &  S.  C.  R.  Co.,  2  Q.  B.  D.  r; 

demnified  against  the  debts  and  liabilities  West  Lond.  Com.  Bank  v.  Kitson,  13  Q. 

of  the  partnership.     This  is  not  giving  B.   D.  363. 
damages,  but  is  the  proper  consequence        2.  Gage  v.  Lewis,  68  III.  604;  Perkins 
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such  as  to  induce  the  contract,^  and  that  it  is  made  as  part  of  the 
same  transaction.^    Such  a  contract,  however,  is  voidable  and  not 

void,'  and  cannot  be  rescinded  if  the  parties  cannot  be  put  in 
statu  quoy^  nor  after  third  persons  have  for  value  acquired  rights 

V.  Lougee,  6  Neb. 230 ;  Sawyers/.  Prickett,  McCracken  v.  West,  17  Ohio,  16;  Wells 
19  Wall.   (U.  S.)  146;    Fwher  v.  N.  V.  •  v.  Cook.  16  Ohio  St.  67;  West  B'k  of 

Com.  PI.,  18  Wend.  (N.  Y.)  608;  Long  Scot.  v.  Addle,  L.  R.  i  Sc.  &  D.  145; 

V.   Woodman,   58    Me.   49;    Hazlett    v.  Way  v.   Hearn,   13  C.    B.   N.   S.    292; 

Burge,  22  Iowa,  535;  Burt  v.  Bowles,  69  Barnett  v,  Baraett,  2  S.   E.  Rep.  (Va.) 

Ind.  i;  Vernon  v.  Keys,  12  East,  632;  4  733. 

Taunt.  488;  Ex  parte  Burrell,  I  Ch.  D.  8.  Upton  v.  Englehart,  3  Dill.  (U.  S.) 

552.     See  also  Gordon  v.  Parmelee,  2  496;  Foreman  t/.  Bigelow,  4  Cliff.  (U.S.) 

Allen  (Mass.),  212;   Manning  v,  Albee,  508;  Nealon  v,  Henry,  131   Mass.   153; 

II  Allen  (Mass.),  520;  Tucker  v.  White,  Whitcomb  v.  Denio,  52  Vt.  382;   Davis 

125  Mass.  344;  Sherwood  v,  Salmon,  2  v.  Betz,  66  Ala.  206;  Baird  v.  Mayor,  96 

Day  (Conn.),  128;  Neidefer  v.  Chastain,  N.  V.  597;  Oakes  v,  Turquand,  L.  R.  2 

71  Ind.  363;  Bishop  v.  Small.  63  Me.  12;  H.  L.  346,  375-6. 

Lyons  v,  Briggs,*  22  A.  L.  Reg.  (R.  I.)  4.  Newbigging   v.   Adam,  34  Ch.  D. 

619;  Davis  V.  Meeker,  5  Johns.  (N.  V.)  582;  s.  c,  55  L.  T.  N.  S.  794;   56  L.  J. 

354;  Chryslers.  Canaday.  90  N.  Y.  272;  R.  (Ch.)  275;  35  W.  R.  597;  Smith  v. 

Shade  v.  Creviston,  93  Ind.  591 ;  Saunders  Brittenham,    109    111.    540;    Stewart    v. 

V.  Hatterman,  2   Ired.  L.  (N.  Car.)  32;  Houst.  &  Tex.  Cen.  R.  Co.,  62  Tex.  246; 

Graham    v.    Pancoast.   30    Pa.   St.    89;  Sharp  v.  Ponce,  76   Me.  350;  Vogel  v. 

Gordon  v.  Butler,  105  U.  S.  553.  Demorest,  97  Ind.  440;  Cahn  v,  Reid,  18 

But  where  the  parties  have  not  equal  Mo.  App.  115. 
means  of  knowledge,  or  efforts  are  made  To  entitle  a  party  to  rescind  a  contract 
to  prevent  discovery  of  real  value,  mis-  on  the  ground  that  he  has  been  fraud- 
statements  as  to  value  may  be  material,  ulently  betrayed  into  making  it  and  to 
Allen  V.  Hart,  72  111.  104;  Griffin  t/.  part  with  his  property,  he  must  return  or 
Farrier,  32  Minn.  474;  Simar  v.  Canaday,  offer  to  return  that  which  he  has  received 
53  N.  Y.  298;  Bower  V.  Fenn,  90  Pa.  St.  and  place  the  other  party  in  the  same 
359;  Picard  v,  McCormick,  11  Mich.  68;  position,  as  nearly  as  may  be,  that  he  was 
McClellan  v,  Scotc,  24  Wis.  81.  in  before  the  contract  was  made.     Snow 

1.  Bowman   v.  Carithers,  40  Ind.  90:  v.  Alley,  11  East.  Rep.  (Mass.)  750;  s.  c, 

Ely    V,   Stewart,   2    Md.  408;    Foy    v,  11  N.  E.  Rep.  764;  Willingham  v.  Hoo- 

Houghton,  83  N.  Car.  467;  Anderson  v,  yen,  etc.,  &  Co.,  74  Ga.  233. 

Burnett,  5  How.  (Miss.)  165;  Attwood  z/.  A  party  who  has    been  fraudulently 

Small,  6  CI.  &  F.  444;  Smith  v,  Kay,  7  led  into  the  making  of  an  entire  contract 

H.  L.  Cas.  775-6.  must,  upon  discovering  the  fraud,  with 

And  mere  lack  of  proper  inquiry  is  no  reasonable  promptness  avoid  the  contract 

defence  where  one  party  has  relied  on  as  a  whole;  but  where  no  rights  have 

the  fraudulent  represenutions  or  con-  been  actually  surrendered  and  no  benefits 

cealment  by  the  other.     Cent.    R.  Co.  acquired  under  it,  no  formal  restoration 

Venez.   v.   Kisch,   L.    R.   2    H.    L.  99;  of  the  status  quo  is  necessary.     Higham 

David  V.  Park.  103  Mass.  501;  Mead  v,  v.  Harris,  108  Ind.  246. 

Bnnn,  32   N.   Y.  275,  280;    Roberts    v.  Where  a  shareholder  in  a  company  has 

Plaisted.  63  Me.  335;   Upton  v.  Engle-  sold  some  of  the  shares  originally  taken 

hart,  3  Dill.  (U.  S.)  496,  501;   Eaton  v.  by  him,  he  is   not  thereby  depnved  of 

Winnie.  20  Mich.  i$6;  Olson  v,  Orton,  his  ri^ht  to  have  the  contract  (which  is  a 

28  Minn.  36;   Carmicbael  v.  Vandebur,  severable  one)  rescinded  as  to  the  re- 

50  Iowa,  651;  McKee  v.  Eaton,  26  Kan.  maind^r   on  the  ground  of  fraudulent 

226;   Bank  v.  Hunt,  76  Mo.  439;  Risch  misrepresentation  in  the  company's  pro- 

V.  Von  Lilienthal,  34  Wis.  250.  spectus,  provided  that  the  shares  sold 

But  the  party  claiming  relief  must  have  were  parted  with  before  the  fraud  was 
acted  on  the  sutement  of  the  other,  and  discovered  by  the  shareholder.  jRf  The 
not  on  his  own  judgment.  Hagee  v.  Mount  Moigan  (West)  Gold  Mine,  Limit- 
Grossman,  31  Ind.  223;  Hough  v.  Rich-  ed;  Extarte  West,  56  L.  T.  N.  S.  622; 
ardson,  3  Story  (U.  S.).  659;  Slaughter's  s.  c,  2  Rv.  &  Corp.  L.  Journ.  131.  C&m- 
Adm'r  «/.  Gerson,  13  Wall.  (U.  S.)  379;  part  Clarke  v,  Dickson,  27  L.  J.  Q-  B. 
Phipps  V,  Buckman,  30  Pa.  St.  401 ;  Tuck  223;  West  Bk.  of  Sc.  v.  Addie.  L.  R.  i 
V,  Downing,  76  111.  71.  Sc.  &  D.  145;  Francis  v,  N.  Y.  &  Br.  El. 

$.  Fogg  V.  Pew,  10  Gray  (Mass.),  409;  R.  Co.,  17  Abb.  N.  Cms.  (N.  Y.)  i. 
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thereunder,^  and  the  rescission  must  take  place  within  a  reason- 
able time,^  notice  of  the  election  to  rescind  having  been  communi- 
cated to  the  other  party,  though  this  may  be  done  by  bringing 
suit  to  have  the  contract  set  aside.  Otherwise  the  right  of  rescis- 
sion will  be  considered  waived  by  acquiescence.'  (See  also  FRAUD; 

Rescission.) 

When  the  other  parties  to  an  agree-  fraud  will  not  in  itself  prevent  a  rescis- 

ment  which  is  impeached  for  fraud  have  sion,  unless  the  greater  part  of  the  sub* 

put  themselves  in  the  position  in  which  ject-matter  thereof  has  been  disposed  of. 

they  find  themselves,  with  full  knowledge  Amer.  Wine  Co.  v.  Brasher,  4  McCrary 

that  the  plaintiflf  claimed  the  agreement  10  C.  Ct.    247. 

be  void  and  fraudulent,  and  the  plaintiff  1.  Williamsons/.  Rus8ell,39  Conn.  406; 

has  acted  promptly,  the  rule  that  he  can-  Kern   v,  Thurber,    57  Ca.    172;  Mears 

not  have  relief  unless  he  can  restore  the  f.  Waples,  3   Houst  (Del.)  581;  s.   c, 

other  parties  to  the  same  position  which  4  Houst.  (Del.)  62;  Titcomb  v,  Wood» 

they  occupied  before  they  entered  into  38    Me.    561;    Railroad  Co.     v.    Kerr, 

the  agreement  does  not  apply.     Metrop.  49  III.  548;  Sinclair  v.   Healy,  40  Pa. 

El.  R.  Co.  V.  Manh.  El.  R.  Co.,  11  Daly  St.  417;  Padden    v.   Taylor,  44  N.  Y. 

(N.  Y.),  373;  s.  c,  14  Abb.  N.  Cas.  (N.  371;  Hall  v,  Hinks,  21  Md.  406;  Lee  ». 

Y.)    103.     See   Hammond  v.    Pennock,  Portwood,  41  Miss.   109;   Singer  Mfg. 

61  N.  Y.  145;  Hopkins  v.  Shenader,  71  Co.   v.   Sammons,  49  Wis.  316;  Arnett 

III.  449;  Harper  v.  Ferry,  70  Ind.  264.  v,  Clondas,  4  Dana  (Ky.),   300:  Atten- 

Where  a  person  has  been  induced  to  borough  v,  St.  Kath.  Dock  Co.,  3  C.  P. 

take  shares  m  a  company  by  misrepresen-  D.  450;  White  v.  Garden,  10  C.  B.  919; 

tation  contained  in  the  prospectus,  the  Stevenson  v,  Newnham,  13  C.   B.  285, 

mere  circumstance  that  the  company  is  303. 

insolvent  at  the  time  when  he  takes  pro-  2.  Whether  a  person  acts  with  reason- 

ceedings  to  rescind  his  contract  to  take  able  promptness  in  rescinding  a  contract 

shares  does  not,  in  the  absence  of  coun-  induced  by  fraud  is  a  mixed  question  of 

tervailing  equities,  deprive  him  of  his  law  and  fact,  proper  to  be  submitted  to 

right  to  rescind.     Carling  v,  London  &  a  jury.     Chamberlin  v.    Fuller,   9  Atl. 

Leeds  Bank,  56  L.  J.  R.  (Ch.)  321.  Rep.  (Vt.)  832;  s.  c.  4  New  Eng.  Rep. 

An  executed  contract  for  the  sale  and  614. 

delivery  of  certain  mills  then  in  opera-  A  vendor  must  exercise  his  right  of 

tion  at  another  place,  with  all  the  fixtures  rescission  for  fraud  on  the  vendee's  part 

and  appurtenances,  and  the  material  of  within  a  reasonable  time,  and  he  cannot 

the  building  where  they  then  were,  can-  afiirm  in  part  and  rescind  in  part.     Lapp 

not  be  rescinded  on  the  ground  of  having  z/.  Ryan,  23  Mo.  App.  436.     See   Baird 

been  induced  by  fraudulent  misrepresen-  v.  Mayor,  96  N.  Y.  567,  598;  Wingate  v. 

tations,  as  the  parties  could  not  be  re-  King,  23  Me.  35;  Key  v,  Jennings,  66 

stored  to  their  original  status.     Stanton  Mo.  356,    370;   Bradshaw  v.   Yates,  67 

V,  Hughes,  I  S.  E.  Rep.  (N.  Car.)  852.  Mo.  221;  Estes  v,  Reynolds,  75  Mo.  563; 

A  contract  can  only  be  avoided  for  Campau  v.  Van   Dyke,    15   Mich.  371; 

fraud  in  its  inception  by  rescinding  it  Kribbs  v.  Downing,  25  Pa.  St.  399,  404; 

in  toto,  and  by  restoring  the  benefits  al-  Davis  v.  Stuard,  99  Pa.   St.   295;  Wil- 

ready  received.     Barrie  v.  Earle,  3  New  loughby  v.  Moulton,  47  N.  H.  205;  Wil- 

Eng.    Rep.   (Mass.)   114;  s.   c,  8  East,  liamson  v.  R.  Co.,  28  N.  J.  Eq.  277;  s.  c. 

Rep.  6;  Merrill  v.  Wilson,  33  N.  W.  Rep.  29  N.  J.  Eq.  311;  Clough  f.  L.  &  N.  W. 

(Mich.)  716;  s.  c,  10  West.  Rep.  161.  R.  Co.,  L.  R.  7  Ex.  34. 

A  mere  fall  in  the  value  of  property  Where  an  applicant  for  a  benefit  cer- 

will  not  interfere  with  the  right  of  rescis-  tificate  has  misrepresented  his  true  age, 

sion,  it  being  in  the  same  condition  as  which  was  unknown  to  the  benefit  society, 

when  received.     Whitcomb  v.  Denio,  52  but    eighteen    months    are    allowed   to 

Vt.  382.     Compare  Waddell  v.  Blockey,  elapse  between  the  proof  of  death  show- 

4  Q.  B.  D.  678,  683.  ing  the  true  age  and  the  determination  of 

One  seeking  to  rescind  a  contract  for  a  suit  thereon  by  the  beneficiary,  without 
fraud  need  not  absolutely  tender  what  he  an  offer  on  the  part  of  the  society  to  re- 
has  received  if  he  gives  notice  of  his  in-  scityd  the  contract,  or  refund  the  money 
tention  to  rescind,  and  continues  in  a  received  thereon,  it  will  be  estopped  from 
situation  to  put  the  other  party  in  statu  setting  up  such  a  defence.  Gray  v.  Nat 
quo.  That  the  contract  was  partly  exe-  Ben.  Ass'n,  11  N.  E.  Rep.  (Ind.)  477. 
cnted  at  the  time  of  the  discovery  of  the  8.  See  cases  cited  in  previous  note. 
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Undut  Inflntnoa. 


101.  lUitake — ^Dureai — ^Vndue  Influence. — A  contract  may  also  be 
avoided  that  was  entered  into  through  a  fundamental  mistake,^ 
or  obtained  by  duress  or  undue  influence.^  Where  the  former  is 
of  a  kind  to  exclude  real  consent,  the  contract  is  absolutely  void ; 
otherwise  only  voidable.    (See  also  Mistake  and  Duress.) 


The  party  defrauded  by  misrepresenta- 
tions of  the  persons  with  whom  he  deals, 
by  performing  his  part  of  the  contract, 
with  a  full  knowledge  of  the  fraud,  is 
deemed  to  have  ratified  it,  but  is  not 
always  barred  of  a  remedy  by  damages 
for  the  fraud.  Nauman  v,  Oberle,  8 
West.  Rep.  (Mo.)  253. 

1.  Crowe  V.  Lewin.  95  N.  Y.  423. 

While  equity  will  rescind  a  contract 
induced  by  fraudulent  representations 
concerning  a  material  matter,  it  will  not 
act  because  of  a  mistake  as  to  the  legal 
effect  of  known  facts,  and  particularly 
where  no  injury  can  follow  from  the  mis- 
take. Seeley  t/.  Reed,  25  Fed.  Rep. 
361. 

In  general,  for  the  mistake  of  one 
pany  only  to  an  instrument  relief  will 
not  be  afforded  in  equity,  as  by  reforma- 
tion, so  as  to  subject  the  other  party  to 
obligations  or  conditions  to  which  he 
never  assented,  but  relief  may  be  granted 
-when  the  parties  can  be  placed  in  their 
former  position.  Benson  v.  Markoe,  33 
N.  W.  Rep.  (Minn.)  38. 

Money  voluntarily  paid  upon  a  claim 
of  right,  with  full  knowledge  of  all  the 
facts,  cannot  be  recovered  back  merely 
becailse  the  party  at  the  time  of  pay- 
ment was  ignorant  of  or  mistook  the 
law  as  to  its  liability.  The  illegality  of 
the  demand  paid  constitutes  of  itself  no 
ground  for  relief,  but  there  must  be  in 
addition  some  compulsion  or  coercion 
attending  its  *  assertion,  which  controls 
the  conduct  of  the  party  making  the  pay- 
ment. Jefferson  Co.  v.  Hawkins,  2 
South.  Rep.  (Fla.)  362. 

In  Hooper  v.  Mayor  &  Corp.  of  Exeter, 
56  L.  J.  R.  (Q.  B  .D.)  457,  it  was  held 


that  harbor-dues  paid  for  exempted  ar- 
ticles, in  ignorance  of  the  exemption, 
could  be  recovered  back. 

The  conditions  in  a  contract  for  the 
sale  of  land  provided,  amongst  other 
things,  that  the  purchaser  should  pay  a 
deposit  on  the  purchase-money,  and  that 
if  he  should  fail  to  comply  with  the  condi- 
tions his  deposit-money  should  be  for- 
feited to  the  vendors,  who  should  be  at 
liberty  to  resell  the  property.  The  pur- 
chaser paid  the  deposit,  investigated  and 
accepted  the  title,  but  when  the  time 
came  for  completion,  being  unable  to 
find  the  balance  of  the  purchase-money, 
he  abandoned  the  contract.  The  vendors 
consequently  rescinded  the  contract  and 
forfeited  the  deposit.  Three  years  after 
the  purchaser  heard  that  on  a  resale  by 
the  vendors  under  the  same  conditions 
an  objection  had  been  taken  to  the  title, 
which  had  been  held  fatal,  and  thereupon 
brought  an  action  to  recover  his  deposit, 
on  tBe  ground  that  there  had  been  a 
mutual  mistake  and  a  total  failure  of 
consideration.  Held^  that  he  was  not 
entitled  to  recover  his  deposit,  this  being 
not  only  an  earnest  and  security  for  the 
completion  of  the  purchase,  but  "some- 
thing which  creates  by  the  fear  of  its  for- 
feiture a  motive  in  the  pavor  to  perform 
the  rest  of  the  contract.  Soper  v,  Ar- 
nold, 35  Ch.  D.  384. 

2.  It  is  not  necessary  to  avoid  a  contract 
entered  into  through  fear,  that  the  fear 
should  be  such  that  a  person  of  ordinary 
courage  and  resolution  would  yield  to  it; 
but  if  either  party  is  mentally  incompetent 
to  resist  pressure  improperly  brought  to 
bear,  there  is  no  consent.  Scott  v. 
Sebright^  56  L.  J.  R.  (P.  D.)  11. 


INDEX. 


Abortion »  239  n. 

Accessories,  conflict  of  laws,  537  n. 

Acknowledgment,  407  n. 

Act  of  God.     Sie  Cas,  20 

Actions,  '*cash  payment,"  32 

Words  actionable,  163  n. 
Actual  change  of  possession,  90  n. 
Administrators,  conflict  of  laws,  589 
Admiralty,  conflict  of  laws,  526 
Admiralty  jurisdiction,  22 
Admissions.     See  Confessions. 
Adopted  children,  232  n. 
Adultery,  character,  113 

Complaint,  382  n. 

Confessions.  442 
Advertising  cards,  copyright,  140 
Agency,  charter-party,  148 

Commercial  travellers,  315 

Commission  merchants,  317 

Confessions,  490 

Contracts,  862 
Aliens.^    See  Citizenship,  242 

Contracts,  877  n. 
Ambassadors,  I.,  524;  III.,  274 

Cases  affecting,  22 

Conflict  of  laws,  510  n. 
Amendments  to  constitution.     Sie  Citi- 

Constitutional  law,  671     [zenship,  349 
Animals.     See  Cattle,  43 

Chattels,  169  n. 
Annuities,  clear,  281 
Appeal,  constitutional  law,  682  m. 
Appraisement,  certificate  of,  59  ir. 

Constitutional  law,  756  n. 


Bail,  "  special  case,*'  25 

Bank  notes  as  cash,  34 

Bankruptcy,  conflict  of  laws,  579,  613 

Constitutional  law,  670 
Bs^nks.     See  Clearing-house,  282 
Bastards,  not  children,  230  m. 
Bastardy,  character,  114 
Beef  steer,  43  n. 
Bees,  169  n. 
Beeves,  43  n. 
Bill  of  sale.     See  Chattel  mortgage,  175 

Conditional  sales,  424  [320  //  seq. 

Bills  and  notes,  commission  merchants, 

Conflict  of  laws,  585 
Bill  of  atuinder,  690  n. 
Bill  of  credit,  690  n. 
Bills  of  exchange,  591 
Bill  of  rights.  See  Constitutional  law,  67* 
Bounty  land,  "claims,"  275 
Breach  of  promise,  character,  112  ». 
Broker's  compensation,  378  k. 
Buffalo,  43  M. 

Building,  commencement  of,  314 
Burden  of  proof,  catching  bargain,  38 

Checks,  216 

Community  property,  357  n. 

Concealed  weapons,  414  n. 

Confessions,  496 
Business,  agreement  not  to  carry  on,  z8 

Carrying  on,  17 

Covenant  not  to  be  concerned  in,  4x9  n. 
Capital  cases,  28 
Cargo,  complete,  383 
Carriage,  19 


Arbitration,  "two  disinterested  and  com-    Carriers.    .S// Charter-party,  143 


petent  men,"  381  n. 

Contracts,  88 z 
Arithmetic,  239  n. 
Arms,  carrying  of,  z6 
Assault,  special  cases,  23 

Character,  113 
Asses,  43  M. 

Assessments,  certiorari,  65  n. 
Assignment,  choses  in  action,  236 
Assignment  for  creditors,  conflict  of  laws. 
Assumpsit,  jurisdiction,  25  [571,  573 

Attachment,  goods  in  factor's  hands,  334 
Attorneys,  charge  at  law,  120 

Contempt  of  court,  779 

Library,  execution,  347  n. 
Auction,  catching  bargain,  42 

Bids,  illegal  contracts,  886  m. 

Contracts,  846 


Carriers  of  live  stock,  i 
Actions  against  carriers,  i(!^ 

Burden  of  proof,  i^ 

Evidence,  16^ 

Measure  of  damages,  16JI 
Burden  of  proof,  16^ 
Connecting  carriers,  itf 
Contracts  limiting  liability,  10 

English  sututes  and  their  construc- 
tion, II 

United  Sutes  generally,  13 

New  York,  ^5 

Notices  of  claim  for  damaget,  15 

Drovers'  passes,  z6 
Damages.  15 
Delays,  16^ 
Drovers'  passes,  z6 
Duty  to  receive,  zo 
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Carriers  of  live  stock — Continued. 
Feed  and  water,  \bd 
Injuries  arising  from  intrinsic  qual- 
ities of  stock,  8 
Liability,  contracts  limiting,  zo 
Liability  during  transit,  ita 
Duty  to   furnish    safe   cars   and 

appliances,  i6a 
Loading  and  unloading,  i6^ 
Duty  to  feed  and  water,  ltd 
Duty  to  care  for  live  stock  gener- 
ally, ibd 
Liability  for  delay,  16/ 
Loss  of  market,  16/ 
Liability,  notices  limiting,  10 
Liability  when  carrier's  negligence    Casual,  36 

is  primary  cause  of  loss  or  injury,  9        Poor,  36  n. 
Loading  and  unloading,  ltd 
Loss  of  market,  16/ 
Notices  limiting  liability,  10 
Statutory  reguUtions   as    to  trans- 
portation, x6^ 
Carry,  16 
Arms,  r6  ». 
Away,  16  n. 
0£f,  16  n. 
Out,  19  n. 
Carrying  on  businesf^  17 

To  sell,  19  n. 
Cart,  19 

Taxed,  20  n. 
Cartmen,  IL,  783 
Cartways,  ao  n. 
Cas,  20 
Case,  21 
Affecting  ambassadors,  SS 
Affecting  contrasted  with  "  cause  «£• 

fectinff,'*  22 
Arising  m  a  justice's  court,  L,  717  n. 
Arising  in  the  naval  forces,  22 
Arising  under  a  treaty,  21  ff. 
Arising  under  treaties,  L,  7x7  n. 
At  law,  26 
Capital,  28 
Civil,  26 
Criminal,  28 
Facts  of  bis.  29 
In  each,  29 

In  law  and  equity,  21  n. 
In,  of  deiith,  30  n. 
In  which  the  law  of  U.  S.  aathorizes 

an  oath  to  be  administered,  22 
Of  admiralty  and    maritime   jurisdic- 

diction,  22 
Sit  in  any,  30  i». 
Special,  not  case  at  law,  35 
Stated,  29 
What  is  special,  23 
Cash,  31 
Bank  notes  as,  34 
Copper  cash,  35  n. 
Credit  in,  35  «. 
Estimated  cash  value,  34 
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Cash — Continued. 

For  cash,  35  n. 

Full  cash  value,  34 

In  cash,  35  n. 

Notes,  34 

Payment,  32 

Sale  for,  31  ». 

Terms  cash,  34 

Treasury  notes  not,  34 
Cashier,  II.,  118 

General  Agent,  I.,  349  M. 

When  agent  for  third  penoo,  L,  343  k 
Cast,  35 

Away.  35  ». 
Casting  vote,  35  n. 


Casualties,  inevitable,  37  «. 

Of  war,  37  If. 

Unavoidable,  37  n. 
Casualty,  37 

Or  necessity,  37  n. 
Catalogue,  37 
Catching  bargain,  37 

Acquiescence,  43 

Adequacy,  40 

Ancestor,  knowledge  o^  41 

Auction,  sale  by,  4a 

Burden  of  proof,  38 

Confirmation,  42 

Definition.  37 

Equitable  doctrine,  38 

Exceptions,  41 

Expo:tant  heirs,  who  are,  40 

Improvements,  39  n. 

Limitations.  42  n. 

Specific  performance,  39  fk 

Statutes,  42 

Sub-purchaser,  39  n. 

Valuation,  40 
Catchings,  43 
Cattle.     See  Animals,  I.,  571 

Driving  or  conducting,  43  n. 

Fodder  for,  44  n. 

Guards,  43  n. 

Turned  loose,  43  n. 

Working,  44  ». 
Cause,  44 

Affecting  persons  who,  etc.,  47  n. 

And  procure^  to  be  administered,  48  «• 

Any  other,  44  m. 

Any  party  to  a,  47  n. 

Civil,  47  «. 

Depending,  47  n. 

Due,  44  ». 

Final  disposition  of,  47  «. 

For,  44  If. 

Good,  45 

Good,  of  action,  47  n. 

Irresistible,  superhamaii«  45 

Justifiable,  45 

Legal,  45 

Nature  and,  4$ 
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GlUAge  of  y anut. 


Cause — CanHnuid, 

Of  action,  46  n. 

Of  action  shall  have  arisen,  I.,  717  m. 

Of  action  shall  accrue  or  shall  have  ac- 
crued, I.,  142  ». 

Of  action  synonymous  with  claim,  875 

Of  complaint,  44  n. 

Of  removal,  44  n. 

Or  matter,  47  if. 

Other,  45 

Probable,  45 

Proximate,  45 

Reasonable,  45 

Remaining  untried,  47  «• 

Same,  46  n. 

Satisfactory,  46  n. 

This,  47  n. 

To  be  taken,  47  ». 
Caveat,  48 
Cease,  48 

To  be  operated,  48  n. 

To  be  thereon,  48  ». 

To  inhabit,  48  n» 

To  reside,  48  ». 
Ceasing  to  reside,  48  n*  • 
Cede,  48 
Cedule,  48 
Celebrate,  48 

A  marriage,  49  n. 
Celebrating  a  rite,  48  fk 
Cellar,  49 

Burglary,  11.,  676  ». 
Cemeteries,  49-58.     See  also  Dead  Body. 

Actions  against  trespassers,  54 

Adverse  possession,  I.,  257  m.;  III.,  5^ 

Assessment,  56  n. 

Attachment  for  debt,  58 

Burials,  II.,  698  ». 

Burial  rights,  50  et  seq* 

Dedication,  51 

Definition,  49 

Easements,  49 

Execution,  exemption  from,  58 

Monuments,  51 

Mortgages  void,  55 

Nuisances,  when,  55 

Removal  of  bodies,  50 

Right  of  burial.  50,  51 

Right  to  improve,  51 

Taxation,  exemption  from,  56 

Title  of  lot  owners,  49 

Trespassers,  53  [etc.»  54 

When  equity  will  prevent  desecration. 
Certain,  58 

Rent,  58  If. 
Certainty,  58         1 

Moral,  58  If. 
C^ltificate,  59 

Of  acknowledgment,  I.,  X47  ti  ssf. 

Of  deposit,  II.,  329 
Certiorari,  60-67 

Acts  not  judicial,  63  n. 

As  an  ancillary  process,  67 

Assessments,  65  n. 


Certiorari — Continued. 

Assignment  of  error,  62  n. 

Bill  in  equity,  II.,  216 

By  what  courts  granted,  60 

Contested  elections,  66  n. 

Costs,  67 

Definition,  60 

Efifect  of  issuing  writ,  66 

Elections,  66  if. 

General  principles  upon  which  granted 
or  refused,  62 
.    Habeas  corpus,  67 

Highways,  65  n, 

Judgment,  66 
urisdictional  fact  dbpated,  62  if. 
ustices,  66  if. 
lotion  to  quash  or  supersede,  65  m. 

Municipal  courts,  66  if. 

Notice,  65  If. 

Petitioner's  interest,  63  if. 

Return,  6x 

Streets,  65  if. 

Substantial  justice,  63  ». 

Taxfes,  65  It. 

What  matters  reviewed,  62  [63  if. 

Writ  directed  to  one  havifag  record. 
Cestui  que  trust,  adverse  possession,  I., 
Chain,  67  [240 

Chair,  67 
Chairman,  68 
Chambers,  68 
Champagne,  68 
Champerty  and  Maintenance,  68-88 

Advancing  costs,  79 

After  litigation  ended,  79 

Champerty  as  a  defence,  86 

Contingent  fees,  78 

Definition,  68 

Effect  of  maintenance,  85 

Existence  of  the  old  law^n  U.  S.,  73 

General  nature,  68 

Parol  evidence  to  show,  73 

Pretended  titles  and  things  in  litiga* 

Quantum  meruit,  86  ,      [tion,  80 

Recognised  exceptions,  76 
Chance,  88 

By,  88  If. 

Game  of.  88  if. 
Chancellor,  89  « 

Change,  89 

Bill  or  ticket,  90  if. 

In  the  property,  its  use  or  occupation, 
89  If. 

Its  original  purpose,  89  if. 

Of  grade,  89  if. 

Of  moorings,  89  if. 

Of  possession,  89  if. 

Of  title,  89  If. 

The  form  or  ground  of  action,  89  m. 
Change  of  venue,  90-X08 

Affidavit.  104 

At  what  stage  of  proceedings,  104  if. 

Constitutional  law,  732  m. 

Corporations,  xo2 
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CharUr-putj. 


Change  of  venue — Continued, 

County    to    which    cause    should 
moved,  90 

Definition,  90 

Disqualifi.cation  of  Judge,  93 

Effect  of  change,  105 

Impartial  trial,  96 

Infants,  103 

Jurisdiction,  105 

Local  prejudice,  99 

Mandamus.  91 

Non-residence  of  parties,  100 

Review  by  court  of  appeal,  106 

When  may  be  had,  91 

When  motion  may  be  made,  loa 

Who  may  apply  for,  loi 

Witnesses,  95 
Changed,  89  n, 
Channel,  loisf 
Chapel,  K>9 

Chapels,  private,  or  free,  109  is. 
Chapter,  109 

Headings,  109  n. 
Character,  izo-zi8 

Adultery,  113 

Assault,  113 

Bastardy,  114 

Breach  of  promise,  zzs  n. 

Civil  proceedings,  iza 

Criminal  proceedings,  zio 

Definition,  zzo 

Divorce,  ZZ3 

Embezzlement,  ZZ3 

Fraud,  zz3 

How  proved,  IZ4 

Libel  and  slander,  zza  m.,  1x4  is. 

Malicious  prosecution,  113 

Malpractice,  zz3 

Negligence,  ZZ3 

Parties,  of,  zza 

Seduction,  zz3 

Trespass,  ZZ3 

Witnesses,  of,  zz6 
Charcoal,  zx8 

Accession,  I.,  58  «• 
Charge,  118 

And  accuse,  I  Z43  »• 

And  discharge,  ZX9 

Attorney-at- law's,  zao 

Declaration  of,  zao 

Free  of,  zao 

On  holding,  zao 

Person  in,  zaz  n. 

Power  to,  ZZ9 

Priority  of,  zao 

Registered,  zao 

To  enter  heir,  zao 

To  jury,  zaz  ». 
Chargeable,  zaa 

Actually,  zaa  it. 

Thereby,  zaa  m. 
Charged  with  capital  offence,  XL,  738 

With  crime,  zaz  »• 
Charges,  zao 


Charging  order,  zaz ». 
be        Part  of  a  bill,  ZZ9 

The  hundred,  zaz  n. 
Chariot,  laa  , 

Charities— Chariuble  Trusts,  zaa-Z38 

Actions,  X35 

Almsgiving,  lay 

Animals,  protection  of,  ivj  it. 

Application  of  the  law,  Z23 

Corporation  may  hold  trust,  Z37  «. 

Cy  Pres  doctrine,  133 

Definition,  zaa 

Education,  trusts  for.  za8 

Friendly  societies,  zay 

General  relief,  zay 

Incidents  of  charitable  uses,  Z35 

iurisdiction  over,  za4  it. 
.{ability  of  fund  for  torts,  Z38  it. 

Origin  of  the  law.  Z33 

Poor  rates.  za8  n. 

Public  purposes,  Z3Z 

Purposes  of  charitable  gifts,  za6 

Religious  purposes,  Z30 

Restraints  upon  donors,  Z37 

Soliciting,  I.,  495  n. 

Superstitious  uses,  X30  it. 

Taxation,  Z38  n. 

Trustee,  who  may  be,  Z37  n. 

Trusts  for  poor,  137 

Trusts  not  charitable,  Z3a 
'     Validity,  lex  ha,  X26  if. 

Various  chariuble  purposes,  331 
Chart,  Z38 

Copyright  in,  Z39 

Title  of,  Z40 
Charter,  Z4Z 

Acceptance,  Z4Z  m.,  X4a 

Accepting  new,  from  another   State, 

Conditions  precedent,  Z4a  [X43  n. 

Dissolution,  Z4Z  it.,  Z4a 

Eminent  domain,  Z4X  n. 

Expiration  of  separate  franchise,  Z4a 

Fact  of  existence,  Z4a 

Foreign  corporation,  X43  ». 

General  statutes,  Z43  n. 

Prescription,  Z4a 

Private  corporations,  Z4Z  n. 

Proof  of.  Z4Z  It.,  Z43  It. 

Repeal,  X4Z  n. 
Charter-party,  Z43-Z55 

About  to  sail.  I.,  34 

Agency.  148 

Assumpsit,  I.,  885 

Cesser  clause.  Z48 

Charter  to  government,  153 

Conditions  precedent.  Z5Z 

Construction  of  contract,  Z50 

Damages  for  breach  of  contract,  X54 

Definition,  Z43  ^ 

Dissolution  of  contract,  Z54 

General  nature,  Z44 
n.         Implied  engagements,  Z49 

Jurisdiction,  Z55 

Obligations  of  parties,  xsa 
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Chattel  KortgagM. 


Charter-party — Continued. 

Remedy,  155 

Special  terms  construed,  148 

Usage  and  custom,  150 

Usual  contents,  145 

Vessel  let  on  shares,  153 

Who  may  make,  143 

With  the  exception  of  the  cabin,  II.,  712 
Chase,  155 
Chaste,  156 

Chaste  Character,  abduction,  I.,  35  n. 
Chastity,  158 

Presumption  as  to,  156 
Chattels,  163-175 

Absolute  possession,  168 

Accession,  title  by,  174 

Administration,  title  by,  174 

Animals,  169  n, 

Atuchment,  title  by,  175 

Buildings  9M  fixtures,  166 

Chattel  interests  in  remainder,  170 

Chattels  personal,  167 

Chattels  real,  164 

Chose  in  action,  170 

Contract,  title  by,  173 

Copyright,  title  by,  174 

Definition,  163 

Easements,  170  m. 

Forfeiture,  171 

Gift,  title  by,  17a 

Heirlooms,  165 

Ice,  166 

In  action,  170 

Insolvency,  title  by,  173 

Intellectual  labor,  title  by»  174 

Joint  tenancy,  168 
udgment,  utle  by,  171 
Carriage,  title  by,  171 
Movables,  163 
Occupancy,  171 
Oysters,  170  n. 
Partnership,  167 
Patent,  title  by,  174 
Pews,  165  n. 
Property  In,  z68 
Qualified  property,  169 
Riparian  rights,  i65 
Severalty,  169 
Stock  of  corporations,  166 
Succession,  title  by,  171 
Tenancy  in  common,  x68 
Title  to,  171 
Torts,  171 

Trade-mark,  title  by,  174 
Will,  title  by,  174 
Chattel  mortfl^iges,  175-309 
Accession,  I.,  57  »..  58,  59  n.,  60  ».; 
Acknowledgment,  183  [III.,  186, 

Acknowledgment     before    tnteretted 

fMuty,  183  ff. 
Adjournment,  307  n. 
AfBdayit,  183    . 
After  default,  189  n. 
Animals,  L,  59  >*.  \ 


Chattel  mortgages — Continued. 

Application  of  proceeds,  808  n, 
,    Assignee  in  insolvency,  199  n. 

Assignment  of  mortgage,  309, 

Attempt  to  sell,  305  n. 

Bank  stock,  183  n. 

Book  accounts,  187  «. 

Caveat  emptor,  307  n. 

Change  of  possession,  195, 

Conditional  sales,  434 

Conflict  of  laws,  553  ^ 

Confusion  of  goods,   I.,   59  i».:    III., 

Contents,  179  \ii6n. 

Contents  of  bill,  306  n. 

Corporations,  193  it. 

Creditors  at  large,  198  n. 

Crops,  I.,  60  n,;  III.,  185 

Debts,  188 

Definition,  175 

Description  of  property,  180 

Discharge  of  mortgage,  301 

Doctrine  in  equity,  184  n. 

Estoppel,  178  n.  [178  u. 

Evidence  of  extraneous  circumstances. 

Excessive  sales,  307  n. 

Execution,  179 

Execution  purchaser,  198  n. 

Executory  mterests,  183  n. 

Expenses  of  sale,  3o8  », 

Fixtures,  187  n.  , 

Foreclosure,  305 

Form,  179 

"  Forthwith,"  193 
V  Future  advances,  188  u. 

Goods  held  by  bailee,  184 

Heirs,  199  n. 

Invalid  at  common  law,  190  n. 

Joint  owners,  193  n. 

"Justly  due,"  188  If. 

Lex  loci,  179  n. 

Lex  situs  governs,  190  if. 

Lost  mortgage,  191  if. 

Measure  of  damages,  303  if. 

Money  debt  necessary,  176  n. 

Mortgage  changed  to  pledge,  177  if. 

Mortgage  void  only  in  part,  197  if. 

Mortgagee's  right  to  take  possession 
on  default,  304 

Natural  produce,  184  if. 

Nature  of  mortgagor's  interest,  189 

Nature  of  mortgagee's  title,  300 

Officer  levying  attachment,  303  if. 

Parol  evidence,  177 

Partnership,  193  if. 

Partnership  debu,  188  if. 

Plants,  I.,  60  If. 

Pledge,  176 

Possession,  176  if. 

Present  and  future  debts,  x88  if. 

Proceeds  of  sales  to  be  applied  on 
mortgage  debt,  198  n. 

Property  not  in  existence,  184  if. 

Public  or  private  sale,  307  if. 

Purchaser  s  vendee,  199  if. 
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Chattel  mortgaget— ClMV/i'iftM^. 

Redemption,  200 

Refiling,  194,  195  n. 

Registration,  191       •  [xga ». 

Removal  of  mortgagor  to  another  town, 

Removal  to  another  county,  193  i». 

Renewal  notes,  188  n. 

Repairs,  186  n.  * 

Replevin  against  purchaser,  203  »• 

Rights  of  action  in  mortgagee,  303 

Rolling-stock,  183  n, 

Roman  law,  176  n. 

Sale  for  breach  of  condition,  206 

Sale  for  cash,  207  n. 

Sale  with  terms  of  defeasance,  177 

Sales  to  be  for  mortgagor's  own  bene- 
fit, 197  If. 

Schedule  or  inventory,  191  m. 

Seal,  179 

Second  mortgagees,  rights  of,  3oS 

Statement  of  consideration,  183  n. 

Stock  in  trade,  184  ».,  186 

Stock  of  corporation,  179  n. 

Stock  of  goods,  184  n. 

Stock  of  goods,  mortgagee  an  agent  to 
sell,  I.,  340  If.,  contra^  346  ir. 

Storage  charges,  203  if. 

Symbolical  delivery,  196 

Taking  must  be  peaceable,  304  ». 

Time,  calculation  of,  195  if. 

Uncertainty,  179 

Undue  imposition,  proof  of,  178  ». 

Validity  as  against  third  persons,  198 

Validity,  by  what  law  governed,  X90 

Verbal,  179 

Vessels,  191  if. 

Violation  of  statutes,  189  n. 

What  may  be  mortgaged,  183 

What  mortgage  covers  and  secures,  z86 

Where  filed,  192  if. 

Who  may  mortgage,  x83 

Widow,  199  If. 
Cheat,  209 

Check.     See  Cheat,  2x0 
Checks,  211-228 

Acceptance,  implied,  228 

Acceptance,  verbal,  220 

Actions,  check-holder's  right  to  sue,  336 

Alteration  of  signature,  335 

Amount,  312  n. 

Antedated,  3i8  [317 

Bona  fide  holder,  rights  without  nonce. 

Burden  of  proof  as  to  injury  to  drawer. 

Certification  by  mistake,  221 

Certification,  verbal,  220 

Certification,  what  it  imports,  23Z 

'  Certified,  219 
Certifying,  I.,  341  ». 
Conflict  of  laws,  591 
Damages  for  wrongful  dishonor,  335 
Date,  alteration  of,  225 
Delay  in  presentment  ^nd  notice,  215 
Definition,  211  [collection,  216 

Drawee  bank  not    suitable  agent  for    Chose,  235 

940 


Checks —  Continued, 

Drawer,  certification  discharges,  330 
Drawer  may  extend  time  for  present- 
Forged,  232  [ment,  316 
Forged,  discovery  and  notice,  324 
Forged, effect  of  paying  honmfide\ko\^et. 
Forged  indorsement,  225  1*.        [333  ». 
Identification,  333  n,         [charges,  316 
Indorser,     unreasonable     delay    dis- 
Mail,  presentment  by,  3x6 
Memorandum,  319  «. 
Notice,  212- 

Order  of  payment,  3x8  «. 
Payment  by,  218  n. 
Post  dated,  218 
Presentment,  3X3 
Raised,  225  if. 

Reasonable  time,  what  is,  3x3 
"time  for  presentment,  213 
Time  within  which  drawee  must  make 

payment  or  refuse,  217 
Unreasonable     delay    dischaiges     in- 
Verbal  acceptance,  220       [dorser,  216 
Verbal  agreement  not  to  present,  3x6 
Withdrawal    of  deposit   before    bank 
Chemist,  328  [fftils.  2x3  ». 

Cherokee,  338 
Chevisance,  338 
Chicory,  228 
Chief,  229 

Child— Children,  229 
A  child's  part,  233 
Abuse  of,  I.,  49 
Accessory,  I.,  62  if.,  65  if. 
Adopted  children,  232  i». 
Assault  on,  I.,  783,  784  ».,  823  if. 
Bastards.  230 1». 
Child  or  children,  233 
Citizenship,  242 
Comparative  negligence,  373 
Confessions,  489 
Defence  of,  assault,  I.,  799 
Definition,  417 
Eleven  children,  233 
Family  of  minor  children,  233 
Grandchildren,  231  if. 
Our  child  or  children,  233 
Poor  children,  229 
Pregnant  with  child,  233 
Seventh  or  younger  child,  333 
Step-children,  232  m. 
Three  children,  233 
Younger  children,  234 
[2x6    Childish,  234 
China,  234 

Chinese,  I.,  457  if.;  III.,  334 
Citizenship,  242 
Constitutional  law,  69X  if« 
Chip,  234 
Chocolate,  234 
Choice,  234 
Choose,  234 
Equiifalent  to  appoint,  I.,  631  it. 
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Chose  in  action — chattels,  170 
Chose  in  possession,  335 
Chose  local,  235 
Chose  transitory,  235 
Chosen  freeholders,  235 
Choses  in  action,  235 

Assignment,  236 

Basis  of  the  right,  235 

Contract  with  public  officials,  237  i». 

Definition,  235 

Expectancies,  237  n. 

Form  of  the  action,  236 

Future  earnings,  237  n. 

Liens,  237  n. 

Part  of  debt,  237  m.  [237  ». 

Trustee's   sale,  action   to  set   aside, 
Christian,  238 
Christian  name,  239 
Chuck-a-lack,  239 
Church,  a  public  building,  II.,  604  is. 

Arson,  I.,  763  ». 
Cider,  239 
Cipher,  239 
Circuit,  239 
Circular,  240 
Circular  notes,  240  if. 
Circulating  medium,  240  «■ 
Circumstances,  240 
Citation,  240 
Cite,  241 
Citizenship,  242-256 

Birth,  acquired  by,  34a  [244 

Children  bom  out  of  U.  S.,  rights  of, 

Chinese,  243,  250 

Civil  rights  act,  249 
See  Constitutional  law. 

Expatriation,  256  [249 

Fourteenth  and  fifteenth  amendments, 

Indians,  245 

Interstate  commerce,  253  ».,  254  n. 

Marriage,  alien  women,  244 

Naturalization,  246 

Property  rights,  254 

Rights  of  citizens  of  States  under  U. 
S.  constitution  in  other  States  than 
their  domicil,  252 

Rights  of  State  to  legislate,  250 

Slaves,  emancipated,  249 

Thirteenth  Amendment,  249 

Treaties,  250 

Voting,  252 
City,  256 
Civil.  256 
Civil  action,  257 
Civil  cases,  26 
Civil  Da^iage  Acts,  257-272 

Action,  what  bars,  270 

Action,  who  has  right  of,  269 

Agent,  liability  for,  258 

Constitutionality,  257 

Damages,  actual  and  exemplary,  267 

Dealer  liable  for  sales  by  agent  or  ser- 

Death,  265  [rant,  258 

Evidence,  271 


Civil  Damage  Acts — Omtinued, 

Injuries  for  which  damages  may  be 
claimed,  261 

Intoxication  produced  by  several  sell- 
ers, 258 

Liability  of  owner  of  premises,  260 

Married  women,  liability  of,  260  if. 

Mitigating  circumstances,  268 

Nursing,  compensation  for,  267 

Person,  injuries  to,  261 

Property,  injuries  to,  262 

Servant,  liability  for,  258 

Statutes,  257 

Support,  injury  to  means  of,  969 

Who  liable,  258 
Civil  Rights  Act.     .S^^  Citizenship,  949; 

Constitutional  law,  673 
Civiliter,  273 
Civiliter  mortuis,  273 
Civilization,  273 
Claim,  273 

Acts  of  Congress,  275 

Arbitration  of,  274 

Attachment  Act,  in,  276 

Bank  stock,  274 

Bounty  land,  275 

Cause  of  action,  synonymous  with,  975 

City  charter,  275 

Claiming  under,  276 

Claims  and  demands,  274 

Claims  and  e£fects,  274 

Constitutions,  in,  275 

Contract,  276 

Counter-claim,  274 

Demand,  synonymous  with,  995 

Indemnity  against,  274 

Land  and  land  titles,  276 

Lawful,  274 

Limitation  of,  275 

Notes,  includes,  274 

Pleading,  in,  276 

Public  land,  276 

Tort,  276 

Under  whom  they  claim,  276 
Claim  of  comisance,  277 
Claim  of  liberty,  277 
Claimant,  277 

Pension  acts,  277 

Pre-emptioner  not  a,  977 
Clandestine,  277 
Class,  278 
Clause,  278 
Clay,  279 

Clay  pits  and  mines,  279  M. 
Cleanse,  279 
Clear,  270 

Annuities,  281 

Contracts,  28 x 

Days,  282 

Deed,  280 

Fines,  28 X 

Of  all  incumbrances,  280 

Of  assessments,  280 

Of  charge,  280 
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Clear — Continued. 

Of  expense,  280 

Statute,  282 

Title.  280 

To  clear  land,  281 

To  clear  out  a  highway,  a8x 

Yearly  rent,  280 
Clearance,  282 
Clearing-house,  282 
Clearly  convinced,  279  m. 
Clearly  established,  279  n. 
Clerical  error,  286  ». 

Acknowledgment,  I.,  152 

Ambiguity,  I..  543 

Amendment  of,  I.,  550 

Bail  bond,  II.,  21 

Bills  and  notes,  II.;  329 

Bonds,  II.,  461  ».,  462,  466,  466a. 
Clerk,  I.,  342  ».,  348 
Close  the  bargain,  II.,  124  n. 
Clothes,  286 

Clubs,  amotion,  I.,  560  if.,  56X  n. 
Coach,  287 
Coal.  287 

Mines,  288  n. 

Privileges,  287  if. 

Seams  of,  313  n. 

Wagon,  «o  If. 

Workable  coal  seam,  288  Ik 

Worked  out,  288"  if. 
Coast,  288 

Atlantic,  288  if. 

Plying  coastwise,  288  n. 
Coasting  trade,  288  if. 
C.O.D.,  289 

Definition,  I.,  17 

Delivery  without  payment,  L»  350  fi. 
Code,  290 
Codicils,  291-305 

Confirmation  of  will  by,  301 

Construction  of  will  and,  298 

Definition,  291 

Destruction  of  will,  299 

Gift  of  residue,  298 

Power  of  sale,  299 

Presumptive    revocatioa   of»  by  de- 
struction of  will,  299 

Proof  of  execution,  304 

Republication  of  will  by,  30X 

Revocation  of  will  by,  396         [300  if. 

Revocation  of  will  by  destructloa  of. 

Unattested,  292  if. 

Undue  influence,  304 
Codification,  290 
Coffeehouse,  305 
Coffer,  305 
Cognate,  306 
Cognizance,  306 
Cognizance  and  control,  906  n^ 
Cognovit,  307 
Cohabit,  308 
Cohabit,  I.,  21 X  if. 
Cohabitation,  308 

Contracts,  828  if. 


Coin,  309 

Coins,  gold,  silver,  and  copper,  3x0  fi. 

Copper  cash,  310 

Instrument    adapted  to  coining,  3x0 
If. 

Money,  to  coin,  309  if. 

To  pay  in  current  coin,  3x0  li. 
Coinage,  310 
Collar,  310 
Collateral,  310 

Ancestors,  310  fi. 

Assurance,  310  if. 

Descent,  310  if. 

Estoppel,  3x0  ff. 

Facts,  3x0  If. 

Inheritance  tax,  3x0  «, 

Issue,  310  If. 

Kindred,  3x0  it. 

Limitation,  310  if. 

Promise,  3xx  if. 

Security,  3xx  if. 

Warranty,  3XX  if. 
Collatio  Bonorum,  3x1 
Collation,  31  x 
Collect,  312 
Collectible,  3x2 
Collection,  312 
Collections,  agent's,  I.,  353-300 

Banks,  II.,  ixx 
Collector,  3x2 
Colliery,  313 
Collision,  bill  of  lading,  II.,  935 

Bottomry,  II.,  493 
f    Carriers  of  passengers,  II.,  764 
Collusio;!,  agent's  fraud,  L,  423 
Color,  314 

Colored  person,  II.,  423 
Come,  314 

To  reside,  314 

To  settle,  3x4 
Comfort,  3x4 
Coming,  314 

To  market,  3x4  if. 
Commencement  of  a  bailding,  314 
Commercial  travellers,  3x5 
Cotaimission  merchants,  3x7-346 

Accounting,  332 

Actions,  342 

Attachment,  334 

Authority,  cannot  del^;ate,  331 

AveragC,  general,  3x9  if. 

Bankrupt  acts,  339 

Commissions,  339 

Common  carriers  may  be,  318 

Conversion,  333  it. 

Damages,  329 

Definition,  317 

Del  credere  commissions,  340 

Diligence,  330 

Duties,  325 
Cannot  delegate  ^is  authority,  33X 
May  protect  his  own  interests  after 

demand,  327 
Measure  of  damages,  399 
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Commission  merchaots,  duties— GmA/. 
Must  account,  33a 
Must  act  in  good  faith,  330 
Must  obey  instructions,  335 
Must  use  reasonable  skill  and  diU* 

gence,  330 
Place  of  sale,  326 
Price,  327 
Ratification,  329 
Time  of  sale,  327 

Factor's  rights,  333 
Bankrupt  acts — fiduciary  debts,  339  . 
Commissions,  339 
Del  crtdere  commissions,  340 
Goods  must  be  in  factor's  posses- 

■ion,  335 
How  lost,  337 
Lien,  333 

Lien  of  purchasing  factor,  335 
Lien  a  personal  privilege,  339 
Principal  debtor  or  surety,  340 
Principal's  personal  security,  338 
To  be  indemnified,  341 
Waiver,  337 

Fiduciary  debts,  339 

Foreign  principals,  343 

General  agent,  345 

Good  faith,  330 

Indemnification,  341  ' 

Indorsement  of  bills,  333  n. 

Instructions,  325 

Insurance,  324 

Lien.  333 

May  protect  own  interests  after  de* 
mand,  327 

Notes  taken  by,  330  ». 

Personal  security  of  principal,  338 

Place  of  sale,  325 

Pledge,  cannot,  321 

Powers,  319 
Cannot  barter  or  pledge,  321 
Extent  defined  by  usage,  319 
Factors'  acts,  323 
How  conferred,  319 
May  sell  in  their  own  name,  390 
May  sell  on  credit,  330 
Power  to  insure,  324 
Power  to  warrant,  334 
Revocation  of  authority,  334 

Price.  337 

Principal  debtor  or  surety,  340 

Purchasing  factor,  lien  of,  335 

Ratification,  329 

Reasonable  skill,  330 

Relation  of  factor  to  third  parties,  34a 
Factors  of  foreign  principals,  343 
May  sue  in  his  own  name,  343 

Revocation  of  authority,  334 

Rights  of  principals,  344. 
Factor  is  a  general  agent,  345 
Factor  of  several  principals,  345 
Principal  may  follow  his  goods  as 
long  as  they  can  be  distinguished, 

Sales  by,  330  I344 


Commission  merchants— Gmi/iiiwa/. 

Several  principals,  345 

Statutes,  323 

Time  of  sale,  327 

Usage,  319 

Waiver,  337 

Warehouse  receipu,  320  «. 

Warranty,  324 
Common,  346 

Assurances,  347  n. 

Labor,  347  ». 

Law,  347 

Pleas,  347  «. 

Proceeding,  347  m. 

Purpose,  I.,  66 

School,  346  ». 

Sewer,  347  n. 

Tools,  347  M. 
Communicate,  349 
Communication,  349 
Community,  349 

Confidence  of,  349  ». 

Property,  350-365 

Burden  of  proof.  357  n. 

Conveyance  by  husband  to  wife,  356 

Creditors,  364 

Declarations  of  husband,  356 

Deeds,  recitals  in,  356 

Definition,  350 

Heirs.  363 

Intention  of  parties,  356 

Liabilities  of  husband,  357 

Liabilities  of  survivor,  36Z 

Liabilities  of  wife,  360 

Origin  and  history,  354 

Powers  of  husband,  357 

Powers  of  survivor,  361 

Powers  of  wife.  360 

Presumptions,  354 

Property  purchase  by  funds  of  hus- 
band, but  in  name  of  wife,  356 

Rights  of  creditors,  364 

Rights  of  heirs,  363 

Rights  of  husband.  357 

Rights  of  survivor,  361 

Rights  of  wife,  360 

Separate  and  common  property  distln* 
guished,  351 

Sufficiency  of  proof,  375  n. 

What  is;  what  is  not,  350  n. 
Commutation,  365 
Compact,  365 
Company,  366 

Incorporated,  366  n. 

ioint  stock,  366  n, 
f anufacturing,  366  n. 
Persons  composing  the,  366  n. 
Said.  366  n. 
Ship's,  366  n. 
The,  366  «. 

Trading  or  other  public,  366  tu 
Transportation,  366  n. 
Turnpike,  366  n. 
Comparative  negligence,  367-^75 
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Comparative  negligence — OmHnued, 

Carrier's.  II.,  749 

Children ;  when  not  applicable  to,  373 

Custom,  373 

Definition,  367 

Degrees  of  negligence,  368 

Failure  to  use  ordinary  care,  371 

Origin,  374  [cient,  37a 

Preponderance  of  negligence  insuffi- 

Proximate,  372 

Special  rules,  373 

When  not  applicable  to*  children,  373 

When  plaintiff  can  recover,  369 

When  plaintiff  cannot  recover,  370 

Where  it  prevails,  375 

Wilful  injury,  372 
Comparison  of  handwriting,  377 
Compelled,  377 
Compensation,  378 

Broker's,  378  ». 

Contracts,  379 

Delay,  380  n,  [profits,  380  n. 

Distinction  between  compensation  and 

Executor,  379 

Guardian,  379 

In  statute,  378  ». 

Just.  378 

Officer's,  379 

Receiver's,  379 

Servant's,  379 
Competent.  380 

Authorities,  380  li. 

Clerk,  380  «i. 

Court,  380  n. 

Evidence,  380  ». 

Jurisdiction,  380  n. 

Oath  or  other  competent  proof,  381 11. 

Party,  381  ». 

Persons,  381  n. 

To  dispose  by  will,  381  »• 
Complain,  381. 
Complainant,  381 
Complaint,  381 

Adultery,  382  n. 

In  writing,  382  n. 

Neglect  to  make,  381  n. 

Of  suffering,  382  ». 

When  includes  indictment,  38a  i>. 
Complaints,  381  n. 
Complete.  382 

Cargo.  383  [382  II. 

Completely    issued    and    negotiated, 

House,  383 


In  statute,  382  n. 

Inventory,  "383  [383     Condemnation,  420 

Machinery  to  be  furnished  complete,     Condition,  422 

Purchaser,  383 

Street  completed,  384 
Completed,  383-385 
Completion,  382 
Composition  with  creditors,  385-399. 

Agreement  held  not  a  bar,  388  ». 

Agreement  not  to  sue,  386  n,  [387 

Agreement  of  creditors  to  join  in  deed, 


Composition  with  creditors — ConUnued, 

Assignment  of  claim,  386  ». 

Authority  of  partner,  387 

With  a  portion  of  creditors,  389 

Counter-claim,  394 

Debtor  must  act  in  good  faith,  391 

Definition,  385 

Duty  of  debtor,  395 

Failure  to  obtain  assent  of  all  or  a  cer- 
tain portion  of  the  creditors,  390 

False  representations,  392 

Generally,  386 

How  effected,  387 

Liability  of  debtor,  395 

Liability  of  sureties,  390 

Mutuality,  386  ». 

New  promise,  399 

Secret  agreements,  396 

Securities  for  preference  void,  398 

Sureties;  retention  of,  395 

Variance,  396 

Waiver  of  forfeiture,  396 

What  debts  included,  392 
Compounding  offences,  399 

Bills  and  notes,  II.,  366 

Definition,  399 

Felony,  399 

Illegal  contracts,  402 

Information  on  penal  statutes,  ifA 

Misdemeanor,  400,  406 

Rewards,  406 
Compromise.     See  Accord  and  Satisfac- 
tion; Composition  with  Creditors. 
Compulsion,  407 
Computation  of  time,  I.,  267  n. 
Compute,  407 
Conceal,  407 
Concealed  weapons,  408-^15;  alsoL,  718, 

735  ». 

Burden  of  proof,  II.,  653  n. ;  IIL,  4x411^ 

Carried  about  the  person,  410 

Intent,  414 

Statutes,  408 

Statutory  exemptions,  41  z 

Traveller's,  411  «. 

What  is  concealment,- 410 

What  weapons  included,  409 
Concealment,  II.,  75  n. 

Of  birth,  416-419 

Of  contemplated  felony,  L,  6^  «. 
Conception,  420 
Concern,  419 
Concerned,  419 
Concerns.  419 


Precedent,  423 
Subsequent,  423 

Conditional  contract,  423 

Conditional  sales,  424 
Acts  to  be  done  after  delivery,  428  «• 
Chattel  mortgages,  when,  437  n. 
Condition  partly  performed,  428  i*. 
Condition  precedent,  427,  429 
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Conditional  sales — ConHnunL 

Conflict  of  laws,  436  ». 

Consignment  to  sell,  426 

Contract  of  '*Sale  and  return,"  433 

Custom  of  trade,  435  n. 

Definition,  424 

Delivery,  429  n,  430.  431 

Disguised  as  leases,  426 

Distinction  between  absolute  and  c 

Instalment  sales,  431        [sales,  424  n. 

Intent,  428  if.,  430  n. 

Laches,  effect  of  seller's,  436  n. 

Leases,  sales  called,  426,  437  ifc 

Mortgage  by  vendee,  437  n. 

Partial  failure  of  delivery,  431 

Payment  and  delivery  to  be  concur* 

Reasonable  time,  434  n,         [rent,  430 

Remedies  of  vendor,  434 

Requisites.  424 

Rights  of  conditional  vendee,  430  n. 

Rights  of  mortgagee,  427  n. 

Right  of  repurchase.  426  ». 

Rights  of  third  parties,  436 

Right  of  third  puFchasers,  427 

Rights  of  vendor,  434 

*'  Sale  and  return,"  433 

Sales  called  leases,  43(5,  437  ». 

Separation  when  necessary,  429  n. 

Substitution  of  goods,  425  ». 

Time  fixed  by  contract,  434  ». 

*'  To  arrive"  sales,  432 

Vendee's  risk,  433  n. 

Waiter,  429  «.,  432,  435 

Warranty,  effect  of,  425  n. 
Conduct,  438 

Conducting  actions  or  suits,  438  n. 
Coercion,  accomplice's,  I.,  62  if. 
Confectionery,  234  n. 
Confederacy,  438 
Confederate  money.     See  Money. 

Bills  and  notes,  II.,  366  if.,  653  ». 
Confession  of  judgment.  Bills  and  notes, 
Confessions.  439-497  [II.,  341 

Admissibility,  ground  of,  440 

Admissible,  examples  of,  472  * 

Adultery,  442 

Agents,  490 

Arrest,  c.  made  under,  470 

Artifice  in  obtaining,  481 

Bill  in  equity,  II.,  2i2  n. 

Burden  of  proof,  496 

Children,  489 

Clergy,  to  the,  495 

Conversation  overheard,  447 

Copy  of.  furnishing,  497 

Corpus  deluti,  proof  of,  448 

Corroboration,  447 

Crime  charged,  must  be  of,  495 

Deception  in  obtaining,  481 

Definition,  439 

Degree  of  credit  to  be  given  to,  440 

Demeanor,  inferred  from,  492 

Duress,  469 

Effect,  44S 

'    3  C.  o<  L 


CotdtaBion^-^Continued. 

Evidence  only  against  party,  482 

Examination  under  oath,  488 

Extra-judicial,  445 

Free,  must  be,  449 

Inadmissible,  451,  464 

Inadmissible,  facts  as^rtained  by,  481 

Inducement  by  accepting    as    state's 
evidence,  477 

Inducement  by  offer  of  pardon,  477 

Inducement  by  promise  of  immunity 
from  prosecution,  477 

Inducement  held  out  with  reference  to 
a  different  charge,  456 

Inducement  , person  in  authority,  456 

Inducement  relating  to  others,  456 

Inducement,  what  is,  452 

Inducement,  when  held  not  to  have 
ceased,  479 

Inducement,  when  held  to  have  ceased. 

Insincere,  442  [477 

Interpreter,  statement  by,  442 

Intoxication,  442 

Introducing,  mode  of,  495 

Judicial,  445 

Legal  proceedings,  489 

Matters  void  in  law  or  false  in    fact, 

Misnomer,  494  [492 

Mistake,  442 

Mobs,  470 

Nature  of,  445       % 

Pardon,  inducement 'bv  offer  of,  477 

Person  in  authority,  inducement  by, 

Person  in  authority,  who  is,  459     [456 

Person  not  in  authority,  C.  to,  463 

Police,  C.  in  presence  .of,  457 

Prosecutor,  admissions  by,  490 

Questioning,  484 

Silence,  492 

Sleep,  442 
'     State's  evidence,  inducement,  477 

Stolen  property,   declarations  accom- 
panying delivery  of,  448 

Subseqhent,  482 

Third  persons,  C.  by,  484 

Voluntary,  must  be,  449 

Whole  C.  must  be  taken,  491 

Writing,  taken  in,  496 

Confidence,  407 
Confidential  communication,  attorney's, 
Confinement,  497  [I.,  601 

Confirmation,  498 
Confiscation,  421 
Conflict  of  laws,  469-659 

Accesories,  537. 

Actions  against  administrators  and  ex- 
ecutors, 646,  649 

Actions  by  administrators,  589 

Actions,  jurisdiction  of,  519 

Actions,  life  insurance,  648 

Actions,  negligence  causing  death,  508 
«.,  521,  648 

Actions  on  foreign  statute,  522 

Actions  pending  in  foreign  state,  535 
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Administrators,  630,  644 

Administrators,  actions  by,  589 

Admiralty,  526 

Aliens,  343. 

Ambassador,  57Q  if. 

Army  and  navy,  foreign,  510  n. 

Arrest,  577 

Assignment   for   creditors,  57X>  573» 

613  i». 
Assignment  of  choses  in  action,  571 
Attachment,  527 

Attainder,  disabilities  of,  516,  537 
Attempts  to  commit  crime,  S33  n. 
Authentication  of  contracts,  558 
Autre  droit,  persons  acting,  644 
Bankrupt  and  insolvent  laws.  613 
Where  the  parties  are  all  subjects  of 
the  State  in  which  the  assign* 
ment  is  made,  613 
Assignment  of  real  estate,  6x6 
Choses  in  action,  616 
Property  in  transitu  and  ships  at 
sea,  616 
Assignments  which  contravene  the 

law  of  the  situs ^  616 
Conveyances  under  foreign  bankrupt 

and  insolvent  laws,  618 
Relation    of    foreign    bankrupt   to 

attaching  creditors,  618 
Collision  with  local  lien,  620 
Reciprocal  relation  of  creditors,  621 
General  rules  as  to  priorities,  621 
Questions  between  local  bankrupt- 
cies, 621 
Bankrupt's  prior  transactions,  621 
Effect  of    bankruptcy  upon  subse- 
quent execution,  622 
Effect  of  foreign  bankrupt  discharges, 
622 
Participation  in  bankrupt  proceed-  ^ 

ings.  623 
Power  of  States  to  pass  bankrupt 

laws,  623 
Foreign     discharge    no    defence 
against  creditor  not  domiciled 
in    country    granting    the    dis- 
charge, 623 
Contracts  made  and  to  be    per- 
formed in  State  of  discharge,  624 
Contracts  made  and  to  be    per- 
formed out  of    State   granting 
discharge,  624 
Discharge  in  one  State  no  bar  to 
an  action  on  a  contract  made  in 
another  State,  625 
.    Discharge  in  one  State  no  bar  to 
action  in  another,  625 
Discharge  no  bar  to  suit  by  cred- 
itor of  another  State  in  the  Fed- 
eral courts,  625 
Where  foreign  discharge  may  be 
pleaded,  626 
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laws — CanHnued, 
Effect  of  foreign  discharge  oa  note 
indorsed  to  bona  fide  holder  be- 
fore maturity,  627 
Effect  of  foreign  discharge  of  per- 
son from  arrest,  627 
Rights  of  foreign  bankrupt  asugnee 
to  sue,  627 
The  remedy  is  governed  by  the 

forum,  628 
Assignee  representative  of  assign- 
or, 628 
Suit  by  assignee  in  his  own  name, 

629 
Substitution  of  assignee,  629 
Suit  against  assignee  in  Federal 
courts,  629 
Federal  bankrupt  laws  and  dischaige, 
629 
Bankruptcy,  506  n. 

Discharge,  579 
Bills  and  notes,  585 
Notes,  bonds,  etc.,  585 
Rights  of  original  parties,  585 
Liability  of  parties,  585 
Interest  and  usury,  586 
Demand,   protest,  notice  of  dis- 
honor and  days  of  grace,  587 
Indorsements,  587 
Assignment,  588 

Notes  executed  in  one  State,  and 
made    payable    or   indorsed  in 
another,  588 
Rights  of  action  against  maker  or 
acceptor.  588 
Suits  by  administrators  and  their 
assignees,  589 
Defences,  590 
Bill  of  exchange,  drafts,  checks,  etc.. 
Law  governing,  591  [591 

What  a  foreign  bill,  591 
Bills  drawn  in  one  State,  and  ac- 
cepted, indorsed,  or  discounted 
^  in  another,  591 

Acceptance,  592 
Transfer,  593 

Protest  and  notice  of  dishonor,  593 
Days  of  grace,  S93 
Action  on,  594 

Action  by  indorsee,  594 
Interest,  595 
Damages,  595 
Defences,  596 
Checks,  596 

Letters  of  credit,  $97  J612 

Collusion  in  divorce  proceedings, 
Fraud  in  procuring  divorce,  6x2 
Bills  of  exchange,  591 
Capacity  oi  persons,  512 
Statutes  destroying,  515 
Statutes  protecting,  519 
To  take  real  estate,  5(^ 
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Conflict  of  laws — Continued, 
Caste,  disabilUtes  of,  517  * 

Charitable  trusts^  642 
Charters,  foreign,  powers  under,  511  n. 
Chattel  mortgage,  552 
Checks,  591 

Choses  in  action,  assignment  of,  S7X 
Civil  death,  disabilities  of,  516 
Co-conspirators,  537  n. 
Collusion  as  to  divorce,  618 
Comity  of  nations,  503 
Concurrent  jurisdiction,  525 
Conditional  sales,  436  n. 
Continuing  offences,  538 
Contracts,  542 

Of  Ux  loci  contractus^  542 
.What  deemed  the  place  of  con- 
tract, 546 
Interest,  549 
Contract  rate,  549 
Rate  after  maturity,  550, 
Usury,  550 
Contracts  for  the  loan  of  money, 

550 
Contracts  for  insurance,  551 
Contracts    relating    to    personal 
property,  552 

Mortgage  of  a  vessel,  552 
Validity  of  contract  where  made, 

552 

Contracts  injurious  to  a  nation  or 

its  subjects,  555    ' 
Contracts    founded    on    political^ 

etc.,  interpitude,  556 
Contracts   in    fraud,  etc.,  of   the 
laws  of  another  country,  556 
Contracts  for  sale  of  intoxicat- 
ing liquors,  556 
Contracts  by  subjects  residing 
abroad,  558 
Contracts  which  are  immoral,  558 
Contracts   opposed    to    national 

policy,  558 
Form,   proof,  and  authentication 

of  contracts,  558 
Nature,  obligation,  and  interpreta- 
tion of  contracts,  559 
Nature,  S59 
Obligation,  5S9 
Interpretation,  559 
Rules  of  interpretation,  561 
Contracts  made  in  one   State  to 
be  performed  in  another,  561 
Lex  loci  rei  sitae,  563 
Real  property,  563 
Distinctive  features  of  real  prop- 
erty, 564 
Conveyances  of  real   property, 

565 
Nature  and  extent  of  interest 

transferred,  566 
Capacity  to  take  real  estate,  566 
Real  estate  acquired  by  opera- 
tion of  law,  566  » 


Conflict  of  laws,  contracts,  Ux  loci  rei 
sita —  Continued, 
Immovables  not  land,  567 
Incumbrances  of  real  property, 
Personal  property,  567  [567 

Sale  valid  according  to  lex  loci 
contractus,  but  invalid  accord- 
ing to  tex  loci  rei  sitte^  569 
Assignment  of  choses  in  action, 

571 
Foreign  assignments  for  benefit 
of  creditors,  571 
Powers,  573 
Of  lex  domiciHi,  573 
Capacity    to    contract;    personal 

status,  573 
Assignment  for  benefit  of  creditors, 

573 
Contract  by  master  of  a  vessel,  574 

Personal  property,  574 
Married  women,  575 
Of  the  lex  fori,  575 
General  rules,  575 
The  rule  as  to  remedies  upon  con- 
tracts. 576  [577 
As  to  arrest  on  foreign  contract. 
Form  of  judgments  and  executions, 

579 
Defences  arising  from  matters  ex 

post  facto,  579 
Counter-cUdm,  or  set-off,  579 
Discharge,  579 
Statute  of  limitations,  583 
Conveyances,  565 
Corporations,  505  ».,  532 
Counterclaim,  579 
Courts,  decisions  of,  504  n,,  509 
Coverture,  518 
Creed,  disabilities  of,  517 
Crime  began  in  one  country  and  ter- 
minated in  another,  538 
Committed    in  one    country,  when 
punished  in  another,  537 
Criminal  laws  and  sentences, 'territorial 

limitation  of,  536 
Decisions  judicial,  504  ».,  509 
Definition,  501 
Discharge,  579 
Divorce,  598,  601 
Domicil.  514,  573,  605,  607,  609,  6x0, 

635.  658 
Drafts,  591 

.  Estates  acquired  by  operation  of  law. 
Evidence,  539  et  seq,  [566 

Ex  post  facto,  579 
Expatriation,  513 
Extra-territorial  force  of  laws,  508 
Supremacy  of  States,  508 
Natural  allegiance,  511 
Laws  relating  to  the  status  and  ca- 
pacity of  persons,  5x2 
Rights  of  expatriation  and  natural- 
ization, 513 
Rights  to  regulate  property,  5x3 
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Conflict     of    La'vs,     extra-territorial — 
Omtinued, 
Lex  ioci  contractus,  513 
Municipal  laws,  514 
Supremacy  of  domicile*  514 
Statutes  destroying  capacity,  515 
Disabilities  of  slaves,  516 
Disabilities  of  civil  death,  516 
Disabilities  of  infamy  and  attain- 
der, 516 
Disabilities  of  creed  and  caste,  5x7 
Disabilities  of  infants,  5x7 
Disabilities  of  coverture,  518   [518 
Disabilities  of  idiocy  and  lunacy, 
Disabilities  of  spendthrifts,  518 
Statutes  protecting  capacity,  519 
Execution,  527,  579 
Executors,  630.  644 
Federal  courts,  525 
Foreign  assignment  for  creditors,  571 
Foreign  charters,  powers  under,  51  x 
Foreign  contracts,  506  n. 
Foreign  contracts,  nature,  obligation, 

and  interpretation,  559 
Foreign  country,  laws  of,  504  if. 
Foreign  judgments,  527 

Judgments  in  rem^  528 
udgments  in  personam^  530 
udgments  in  courts  of  sister  States, 

531 
Pendency  of  suit  in  foreign  State,  535 
Foreign  laws  must  be  plead,  539 
Foreign   laws,  rules  governing  recog- 
nition of.  507 
Foreign  revenue  laws,  508  if. 
Foreign  statutes,  508  if. 
Form  of  contracts,  558 
Garnishment  of  wages,  523,  529 
General  principles,  502 
Guardians,  foreign,  626 
Habeas  corpus.  525  ». 
Idiocy,  disabilities  of,  518 
Illegal  contracts,  556 
Immoral  contracts,  558 
Infamy,  disabilities  of,  5x6,  537 
Infants,  disabilities  of ,  5x7 
Injurious  contracts,  55s 
Insolvent  laws,  613 
^   Insolvents,  discharge  of,  506  i>. 
Insurance,  55 x 
Interest.  549,  586,  595 
International  law,  50X 
Interpretation    of   foreign    contracts. 
Interstate  law,  50X  [559,  56X 

Intoxicating  liquors,  5S6 
ludgments,  579 

[udgments  in  courts  of  sister  State,  531 
[udgments  f  if  personam^  530 
[udgments  t'lf  r/m,  528 
[urisdiction,  domicil  gives,  605 
Jurisdiction  of  action,  519 
Want  of  jurisdiction,  5x9 
Suits     for     negligence     causing 
death,  521 


Conflict  of  laws  jurisdiction — Continuid. 
Suits  on  foreign  statute.  523 
Garnishment  of  wages,  523 
Conflict  of  jurisdiction,  524 
Concurrent  jurisdiction.  525 
Priorities,  levies,  and  attachments. 
Jurisdiction  of  nations,  502  [527 

jurisdiction  to  try  offences.  539 
Law  of  place,  542 
Letters  of  credit.  597 
Lex  domicilii,  573 
Lex  fori,  575 

l^x  fori,  proof  governed  by,  540 
Lex  loci  contractus,  513,  54a 
Lex  loci  rei  sitae,  563 
Life  insurance,  actions  on,  648 
Loan  of  money,  550 
Lotteries,  509 
Lunacy,  disabilities  of,  518 
Lunatics.  659 
Marriage,  598 

Marriage    of    persons    divorced    for 
Married  women,  506  n,  [adultery,  599 
Married  women,  domicil,  575 
Master  of  vessel,  contract  by.  574 
Mortgage.  567 
Mortgage  of  vessel,  552 
Municipal  laws,  5x4 
National  policy,  contracts  opposed  to. 
Natural  allegiance,  5XX  [558 

Naturalization,  5x3 
Nature  of  foreign  contracts.  5S9 
Negligence  causing  death,  508  if.,  521, 

648 
Obligation  of  foreign  contracts,  559 
Penal  laws  and  offences,  536 
Territorial  liniitation  of  the  opera- 
tion of  criminal  laws  and  sen- 
tences, 536 
Attainder  and  infamy,  537 
When    crimes    committed    in    one 
country  will  be  punished  in  an- 
other, 537 
Continuing  offences,  538 
Jurisdiction  to  try  offences,  539 
Personal  property,   507  if.,   552,  567, 
Persons  acting  in  autre  droits  644   [574 
Foreign  administrators  and  execu- 
tors, 644 
When  may  act,  644 
Title  of  administrators  and  execu- 
tors. 645 
Suits  by  and  against,  646 
When  may  maintain  action,  647 
Suit  by  assignee  of  adminis- 
trator, 647 
Suit  by  administrator  on  policy 

on  his  decedent,  648 
Suits  by  foreign  administrator 
for  negligence  causing  death 
of  his  intestate,  648 
Suit  against  administrator,  649 
Suit    by  non-resident  widow 
for  allowance,  651 
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Coofltcc  of  laws,  foreign—CcH/inued, 

Primaiy  and  ancillary  administra- 
tions, 651 
Course  of  distribution  in  ancillary 

administrations,  653 
Property  in  tramiiu  and  ships  at 

sea.  654 
Conflict  between  primary  and  an- 
cillary administrations,  654 
Payment  of  debts  to  foreign  ad- 
ministrator, 655 
Foreign  guardians.  656 
How  constituted,  656 
How  administered,  657 
As  to  person  of  ward,  657    [658 
Power  over  domicile  of  ward, 
As  to  property  of  ward,  658 
Personal  property,  658 
Immovable  property,  658 
Lunatics,  659 
Place-  of  contract,  546 
Pleadings  and  proofs,  539 
Foreign  laws,  etc.,  must  be  plead. 


Conflict  of  laws — Continued, 
Ward,  domicile  of,  658 
Ward,  person  of,  657 
Ward,  property  of,  658 
Wills  and  testaments,  630 
Personal  capacity,  630 
Of  movable  property,  630 
Of  immovable  property,  632 
Trusts  and  execution  of  powers,633 
Execution  and  revocation  of  will8,634 
Change  of  domicile,  635 
Subsequent  birth  of  a  child,  635 
Construction  of  wills,  635 

As  to  interpretation  of  words,  635 

Designatio  personarum,  637 
As  to  the  effect  of  particular  pro- 
visions, 637 
Adjudication       by      domiciliary 
courts,  638 
Authentication  and  proof,  638 
Of  personal  property,  638 
Of  real  property,  639 
Confusion  of  debts,  660 


Proof  governed  by  Ux  fori^  54o[539    Confusion  of  goods.     See  Accession,  L, 


Manner  of  proof,  541 
Pledge.  574 

Prisoners,  discharge  of,  525  ». 
Proof,  manner  of,  541 
Proof  of  contracts,  558 
Property,  right  to  regulate,  513 
Railroads,  actions  against,  505  n. 
Real  property,  563 
Revenue  laws,  foreign,  508  n. 
Sale  valid  according  to  lex  loei  eonirac* 

tus,  but  invalid  according  to  lex  loci 

rti  sita^  569 
Set-off.  579 
Shipping.  574 

Sister  State,  laws  of,  504  n. 
Slaves,  disabilities  of,  516 
Sovereign — subject,  510  ». 
Sovereignty  of  nations,  502 
Spendthrifts,  disabilities  of,  518 
Statute  of  limitations,  583 
Statutes,  construction  of,  504  n. 
Statutes,  foreign,  508  n. 
Statutes  giving  action  for  negligence 

resulting  in  death,  508  ». 
Stock,  transfer  of,  574 
Succession  and  distribution,  639 

Succession,  639 
Movable  property,  639 
Immovable  property,  640 
Capacity  to  take,  642 


Congregation,  660  [50 

Congress,  member  exempt  from  arrest. 
Conjunct  capture,  II.,  730  «.         [I.,  727 
Consanguinity,  66x 
Conscience,  661 
Conscious,  662 
Consent,  662 

Accessory,  665  n. 

Aider  and  abettor,  I.,  64 

Alteration  of  instruments,  I.,  503 

Assault.  I.,  784.  805 

Being  put  in  danger,  667 

Bodily  injury  short  of  maim,  666 

Breach  of  the  peace,  667 

Burglary,  II.,  671 

Death,  666 

Decoys,  665  n. 

Definition,  663 

Excuses  only  act  consented  to,  665  n. 

Fraud,  665  n. 

Inevitable  accident,  664  n. 

Insane  persons,  664  n. 

Intoxicated  persons,  665  if. 

Limits,  of,  663 

Public  welfare,  665 

Right  to,  666 

Seduction,  156  n. 

Surgical  operation,  666 

Volenti  non  fit  injuria,  663 
Consequential  damages.     See  Damages; 
Eminent  domain,  667 


Devises  to  corporations,  642 

Devises  for  charitable  purposes,  Consignation.  667 

642  Consigned,  667 

Capacity  of  aliens  to  inherit,  643  Consignor  and  consignee.    See  Carriers. 


Distribution,  643 
Transfer  of  property,  502,  507 
Trusts,  633 
Usury,  550.  586 

Validity  of  contract  where  made,  552 
Wages,  garnishment  of,  523,  529 


Consolidate,  668 
Consolidated  company,  668  n. 
Consolidation,  I.,  523  [Vol.  IV. 

Conspiracy.     See  Criminal    conspiracy, 

Accomplices,  I.,  62  ». 

Bail,  II.,  36 
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Conspiracy — Continuid, 

Barglary,  II.,  668 

Conflict  of  laws,  537 
Constitution,  669 

Constitutional  amendments,  citixenshlp. 
Constitutional  law,  670  [249 

Actions  in  rem^  71S  ^* 
'  Affidavit  of  defence,  724  n. 

Amendment  of  constitutions,  671 

Appeal,  legislature  cannot  grant,  68a  if. 

Appointment  to  office,  686  n. 

Appraisement  laws,  756 

Arms,  right  to  bear,  726 

Army,  706  if. 

Assessments,  709  ». 

Bankruptcy,  704  if. 

Bible  in  schools,  72s  if. 

Bill  of  attainder,  690  jf. 

Bill  of  credit,  690  if. 

Bill  of  rights,  672  if. 

Books  and  papers,  seizure,  719  if. 

Business,  Sute  regulation,  727  if. 

Change  of  venue,  732  n. 

Charter,  forfeiture  of,  742  if. 

Chinese,  691  if. 

Cities,  classification,  696  if. 

Citizens  of  other  States,  rights  of,  708 

Citizenship,  708  if.,  728  if. 

Civil  rights  act,  constitutionality,  728  if. 

Civil  rights  and  their  guarantees,  7x3 
"  Due  process  of  law,"  714 
Fourteenth    and    fifteenth    amend- 

iury  trial  (civil),  719        [ments,  726 
.iberty  of  conscience,  724 
Right  to  bear  arms,  726 
Right  to  obtain  justice  without  pur- 
chase, 725 
Searches  and  seizures,  719 

Claims  a^inst  government,  721  if. 

Class  legislation,  695 

Common  property  of  State,  709  if. 

Compacts  between  States,  690  if. 

Concealment  of  goods  held  in  viola- 
tion of  law,  719  If. 

Conditional  legislation,  test  of,  700  n. 

Conflict  to  be  avoided,  679  if. 

Congress,  powers  of,  701     [cases,  729 

Constitutional  guaranties  in  criminal 
Cruel  and  unusual  punishments,  736 
Ex  post  facto  laws,  736 
Presentment  or  indictment,  729 
Right  to  be  present  at  trial,  735 
Trial  by  jury,  731 
Witnesses  and  evidence,  734 

Constitutional  rules  of  State  comity, 707 
Rights  of  citizens  of  other  States,  708 
Sister  State  judgments,  710 

Constitutions,  construction  and  inter- 
pretation, 678 

Construction  of  constitutions,  678 

Contempt  of  court,  721  if. 

Contested  elections,  721  if. 

Continuances,  732  if. 

Contracts,  741 


Constitutional  law — QmHntud. 

Contracts  between  individuals,  legis- 
lative interference,  751 

Contracts,  discharge  of,  752  u. 

Contracts,  laws  affecting  constnictioa 
of.  752  If.  [of,  741 

Contracts,  laws  impairing  obligation 

Contracts,    laws    impairing   validity, 

752  If.  [741 

Contracts  of  State  with  corporations. 

Contracts,  remedies  and  remedial  pro- 
cess, 753  [lative.  748 

Contractt  with  private  persons,  legis- 

Convention  called  by  Congress,  672  n. 

Copyright.  705 

Corporate  powers,  742  if.  [741 

Corporations,  contracts  of  State  with. 

Corporations,  national,  706  if. 

Corporations  not  citizens,  728  ». 

Corporations,  power  of  majority  to 
accept  amendment,  744  m. 

Corporations,  remedies  against,  743  m. 

Corporations  subject  to  general  laws. 

Counterfeiting,  705  [743 1». 

County,  division  of,  699  n. 

County  seat,  location  of,  700  n. 

Coupons,  Virginia  cases,  749  n. 

Courts,  access  to,  709  if. 

Courts,  legislation  regulating,  693 

Courts,  State  and  Federal,  Si  11. 

Criminal  cases,  constitutional  guaran- 
ties, 729 

Cruel  and  unusual  punishments,  736 

Curative  statutes,  715  if. 

Damages,  assessment  by  court,  723  n. 

Debates  of  convention,  680 

Debt,  creation  by  State,  691  if. 

Delegated  powers,  right  to  decide  ex* 
tent,  701  If. 

Delegation  of  powers,  698 

Departments  of  government,  separate 

Divorce,  761  [provinces  of,  68 z 

Divorce  against  non-resident,  7x5  if. 

Divorce  proceedings,  721  if. 

Documentary  evidence,  735  if. 

Dower,  721  if. 

Due  process  of  law,  7x4 

Dying  declarations,  735  if. 

Election,  contested,  721  if. 

Election,  corporate,  742  if. 

Election  of  legislative  members,  691 

Embargoes,  703 

Eminent  domain,  720  if.       [lative,  684 

Encroachments  of  judicial    on  legis- 

Encroachments  of  legislative  on  judi- 
cial, 68z 

Encroachments  on  execution,  685 

Equal  protection  of  law,  727  if. 

Escheat.  718  if. 

Establishment  of  constitutions,  671 

Estoppel     to    deny  constitutionality. 

Evidence,  734  16^  «. 

Ex  post  facto  laws,  736 

Exclusive  privileges,  69ft 
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Constitutional  law — CotUinrntd, 

Executive  powers,  686 

Expediency,  679  ly. 

Extradition,  70711. 

Fees,  regulating,  69611. 

Fifteenth  amendment,  736 

Fourteenth  amendment,  796 

Fourth  amendment,  7x9  n^ 

Freedom  of  speech,  713  #•• 

Fugitive,  who  is,  707  «, 

Grant,  when  revocable,  743 ». 

Habeas  cprpus,  708/1.,  7x411. 

Habeas  corpus^  suspension,  688  if. 

Highway,  private  bill»  697 

Immigration,  703 

Imports,  State  taxation,  704  m. 

Imprisonment  for  debt,  713  ». 

Indictment,  729 

Infamous  crime,  729  if. 

Injunctions,    legislature    cannot    dis- 

Insolvent  laws,  721 1».      [solve,  683  n. 

Interpretation  of  constitutions,  678       , 

Interstate  commerce,  740  ». 

Interstate  travel,  709  «. 

Judges,  legislation  reg^lating,  693 

judgments,    legislature  cannot  open, 

]  udgments,  sister  State,  710       [68311. 

]  udicial  power,  704  if. 

]  udiciary  to  determine  constitutionality 

'  urisdiction,  715  ii.       [of  sututes,  673 

]  urisdiction,  legislation  regulating,  693 

]  urors,  challenges,  731  if. 

\  ury,  composition  of,  724 11. 

'  ury  of  vicinage,  732  if. 

]  ury,  service  on,  727  if. 

]  ury  trial,  719 

\  ury,  trial  by,  731  [tracu,  741 

!  ^ws  impairing  the  obligation  of  con* 
Contracts  of  the  State  with  corpora- 
tions, 741  [persons,  748 
Legislative  contracts  with  private 
Legislative  interference  with  con- 
tracts between  individuals,  7Si 
Remedies  and  remedial  process,  753 

Legal  tender,  705 

Legislative  intent,  677  [689 

Legislative  power,  nature  and  limits. 

Liberty  of  conscience,  724      * 

Lis  pendens,  711 ». 

Local  legislation,  695 

Local  option,  70011. 

Lunacy,  inquisition  of,  721  n. 

Mandamus,  721  n. 

Mandamus  to  governor,  685  n. 

Military  order,  719 11. 

Ministerial  duties,  685  if. 

Miscegenation,  729  if. 

Money,  power  to  borrow,  705 

Municipal  aid  to  railroads,  700  if. 

Municipal  corporations, legislative  con- 
trol, 692  [affecting,  606  n. 

Municipal    corporations,    local    laws 

Municipal  ordinances,  674  if. 

National  corporations,  706  m . 


Constitutional  law— CMiilriitM^, 
Naturalization,  705  [power,  689 

Nature  and  boundaries  of  l.egislative 

Delegation  of  powers,  698 

Legislation  regulating  courts,  judges, 
and  jurisdiction,  693 

Legislative  control  of  municipal  cor* 
porations,  692  [695 

Local,  special,  and  class  legislation, 
Navigation,  702  If.  [682  if. 

New  trial,  legislature    cannot  grant. 
Non-suit,  723 
Non-user,  690  if. 

Oath  of  allegiance,  714  if.  [741 

Obligation  of  contracts, laws  impairing, 
OflBcers,    appointment   and    removal^ 
Officers,  protection  to,  678  if.     [686  if. 
Offices,  constitutional,  750 if. 
Ordinance  of  1787,  671  n. 
Pardon,  delivery  of,  687  if. 
Pardon,  effect  of,  687  it. 
Partition,  715  f. 
Passenger  traffic,  703 
Patents,  705 
Pensions,  706  if. 
Petition,  right  of,  713  if. 
Pilotage,  703 

Plea  to  the  record,  711  if .  [683  if. 

Pleading,    legislature    may    regulate, 
Police  power,  697  if.,  7x6,  747  if. 
Police  power,  justification  under.675  if. 
Popular  meaning  preferred,  679  if. 
Power  of  the  judiciary  to  determine 
the  constitutionality  of  sututes,673 

Construction  and  interpretation  of 
constitutions,  678 
Powers,  necessary,  690  if. 
Presumption  from  lapse  of  time,673  if. 
Prohibitions,  implied,  690  if. 
Protection  of  officers,  678  if. 
Public  schools,  725  if.,  728  if. 
Punishment,  cruel  and  unusual,  736 
Punishment  of  second  offences,  738  if. 
Purchased  territory,  706  if. 
fuartering  soldiers,  714  if. 
|uo  warranto,  72 x  if.,  730  if. 
Railroads,  698  if. 
Recommendation  to  mercy,  688  i». 
Reconstruction,  672  if. 
Referees,  722 

Regulation  of  commerce,  704  #•• 
Removal  from  office,  686  if. 
Removal  of  causes,  704  if. 
Repealing  clause,  effect  of,  678  m. 
Requisitions,  707  n. 
Retroactive  laws,  757  [laws;  75S 

The  invalid   classes  of   retroactive 

The  valid  classes  of  retroactive  laws, 
Return  of  bill,  687  if.  [760 

Revenue  laws,  698  if. 
Searches,  719 

Second  offences,  punishment,  738 
Seizures,  7x9  if.  [government,  681 

Separate  provinces  of  departments  of 
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Constitutional   law,   separate  provinces 
of  departments  of  government. — 
Continued, 
Encroachments    of    legislative    on 

judicial,  68i 
Encroachments  of  judicial  on  legis- 
lative, 684 
Encroachments  on  executive  depart- 
ment, 685 

Sickness  of  prisoner.  735  n. 

Soldiers,  698  »..  714  ». 

Special  legislation,  dgg* 

Stare  decisis,  678  n. 

State  comity,  707 

Statutes,  curative,  715  «.,  760  n. 

Statutes,   determining  their   conttitu- 
tionality,  673 

Statutes  held  not  local,  696  n. 

Statutes,  independent  provisions,  677 

Statutes,  legislative  intent,  677  [696  ». 

Statutes,  local  and  special  distinguished. 

Statutes,  local  and  temporary  distin- 
guished, 696  n. 

Statutes,  practice  in  testing  constitu- 
tionality, 673 

Statutes,  preamble,  673  if. 

Statute  with  single  object,  677 

Stbckholders,  personal  liability,  743  n. 

Suffrage,  ri|rht  of,  799  n. 

Summary  proceedings,  721  if. 

Supplementary  proceedings,  731  if. 

Sureties,  remedies  against,  721  if. 

Tax  deeds,  716  m. 

Taxation,  705 

Taxation,  exemption,  747  ».       [747  ». 

Taxation,  exemption  not  transferable, 

Taxation,  rule  of  construction,  746  »., 

747  «. 
Taxes,  collection  of,  720  n. 

Taxing  power,  limitations,  73S 

Treaties,  688  ». 

Trial  by  jury,  731 

Trial,  place  of,  732  if. 

Tonnage  duties,  703 

Verdict,  directing  a,  723  if. 

Vessels,  registration  of,  702  if. 

Vested  rights,  what  are,  759 

Virginia  coupon  cases,  749  if. 

Vote  on  acceptance  of  charter,  699  if. 

Voting,  709  If. 

War,  power  to  declare.  706  n. 

Weights  and  measures,  705 

Whole  to  be  considered,  679  n. 

Witnesses,  734 
Construction  of  a  building,  II.,  603 
Constructive  trusts.  I.,  242  « 

Consular  courts,  768 
Consuls  and  ambassadors,  764 
Contagious  diseases,  I..  7  if. 
Contained  in  a  bam,  II.,  127  ff. 
Contemplation,  776 
Contempt,  777 

Abatement    does    not   discharge,    L, 
13  »..  5 


Contempt — Continued, 

Any  person,  by,  785 

Attorneys,  782 

Cause  or  matter,  47  if. 

Clerks  of  court,  781 

Congress,  778 

Constitutional  law,  721  ff. 

Contempt  of  court,  780  et  seq. 

Contempt  of  legislature,  777 

Definition,  777 

Disrespectful  language,  785  if.    . 

England,  in.  779 

Examiners  in  election  case,  787 11. 

Improper  practices.  787  n. 

Inferior  courts,  801 

Instances  of  what  are  not,  788 

Insulting  language  to  a  judge,  78$  n. 

Interference  with  property  over  whkh 
the  court  has  supervision,  787  ff. 

Jurymen,  782 

justices  of  the  peace,  781 

Legislature,  of,  780 

Miscellaneous  matters,  8o9 

Municipal  legislatures,  780 

Officers  of  court,  781 

Parties  to  suit,  784 

Penalty  for,  795 

Power  of  court  to  pttuish,  799 

Proceedings  in,  790 

Publications,  786  if. 

Purging,  797 

Sheriffs,  781  n. 

Unfair  practices,  787  if. 

Witnesses,  783 
Contention,  803 
Contents.  803 
Contest,  803 

Contested  elections,  803  M. 
Contiguous,  803 
Contingency,  804 
Continuances,  804 

Absence  of  counsel,  808 

Absence  of  papers,  8x5 

Absence  of  party,  81  x 

Absence  of  witnesses,  809 

Affidavit  for,  806 

Agreement  of  counsel,  815 

Application  for,  805 
Affidavit  for,  806 
Counter-affidavits,  807 
How  and  when  made,  805 

Avoiding  by  admission,  820 

Civil  cases,  805 

Constitutional  law,  732  if. 

Counter-affidavit,  804 

Criminal  cases,  805 

Death,  810,  811 

Definition,  804 

Depositions,  to  await,  8x5 

Determination  of  other  proceeding8,8i6 

Diligence,  requisite,  819 

Discretion  of  court,  review  of,  818 

Evidence,  newly  discovered.  814 

Evidence,  time  to  procure,  814 
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Continuaoces — Continued, 
Grounds  for,  808 
Absence  of  counsel,  808 
Absence  of  party,  811 
Absence  of  witness,  809 
Agreement  of  counsel,  815 
Amendment  of  pleadings,  816 
Inability  to  understand    nature    of 

oath,  817 
Loss  or  absence  of  papers,  815 
Mistake,  817 

Nearness  to  time  of  crime,  813 
Newly-discovered  evidence,  8x4 
Popular  excitement,  812 
Public  holiday,  813 
Surprise,  813 
To  await  depositions,  815 
To  await  termination  of  other  pro- 
ceedings, 816 
To  enable  party  to  procure  deposi- 
Holidays,  813  [tions,  814 

Loss  of  papers,  815 
Mistake,  817 

Nearness  to  time  of  crime,  813 
New  counsel,  809  n, 
Newly>discovered  evidence,  814 
Oath,  inability  of  witness  to  under- 
stand nature  of,  817  [816 
Pleadings,  alteration  or  amendment  of, 
Popular  excitement,  8i2 
Statutes,  804 
Surprise.  813 
Contracts,  823-933 

Abbreviations,  I.,  i6-x8 
''About"  in  quantity,  L,  33 
Acceptance,  by  conduct,  858 
Acceptance,  communication  of,  856 
Admiralty  jurisdiction,  L,  I97''i99 
Agency,  829.  862 
Agent,  dealings  against  duty,  871 
Agent's  power  to  perform,  L,  367 
Agreement,  acceptance,  842 
Agreement,  conditions  of  proposal,  846 
Agreement  contrary  to  law,  869 
Agreement,  discbarge  by,  889 
Agreement,  form  of  new,  892 
Agreement,  new  and  inconsistent  one, 
Agreement,  offers  of  reward,  846 
Agreement,  proposal,  842  [891 

Agreements,  express  and  implied,  842 
Agreements,  proposal  to  unascertained 

person,  846 
Agreements,  unlawful,  860 
Agreement  to  draw  formal  writing,852 
Agreement,  what  constitutes,  842 
Aliens.  877  n,  [928 

Alteration  of  instruments,  L,  497;  IIL, 
Ambiguity  in,  L,  541 
Arbitration,  881 
Assignees,  863 

Auctions,  bidding  at,  846,  886  ». 
Bankruptcy,  discharge  by,  929 
Bids  for  public  work,  886  n. 
Boycotts,  886  n. 


Contracts —  Qmiin  ued. 
Breach  of,  903 
Bribery,  877 
Capacity  of  parties,  86t 
Capacity  of  parties,  persohal,  90a 
Change  in  law,  effect  of,  898 
Classification  of  common  law,  825 
"  Cleared,"  281 

Cohabitation  as  a  consideration,  828  ». 
••Compelled."  377  «. 
'•  Complete,"  •*  Completed,"  383 
Compromise,  831,  837  » 

Conditions,  909 

Conduct,  promise  implied  from,  860 
Conduct,  proposal  or  acceptance  by. 
Conflict  of  laws,  542  [858 

Consideration,  831 

Contracts  under  seal,  827 

Simple  contracts,  830  t 

Constitutional  law,  670 
Construction,  867 
Contracts  of  record,  830 
Corporations,  862 
Creditors,  fraud  on,  870 
Criminal  prosecution,  stifling  of,  879 
Custody  of  children,  882 
Death  revokes  proposal,  851 
Deed,  826 
Deed  cannot  be  varied  or  discharged 

by  parol,  829 
Deed,  ordinary  rules  of  proposal  and 

acceptance  do  not  apply  to,  859 
Definition,  IL,  124  n. 
Destruction  of  subject-matter,  90X 
Discharge,  889 

Drunkards,  862  ^ 

Duress,  discharge  for,  933 
Duty  imposed  by  law,  90Z 
Entire  contracts,  916 
Estoppel,  828 

Executory,  I.,  229;  IIL,  825,  846  n. 
Executory,  express  rescission,  889 
Express  agreements,  842 
Forbearance,  831,  836 
Formal,  825 
Fraud  on  creditors,  870 
Fraud  on  marital  rights,  872 
Good-will,  sale  of,  18 
Grant,  825 

Illegal  contracts,  873  ei  stq. 
Illegality,  general  rules,  886 
Illicit  cohabiution,  874 
Immoral  consideration,  874 
Implied  agreements,  842 
Implied  promises,  860 
Impossibility  of  performance,  897 
Infants,  862 
Informal,  825 

Injury  to  third  persons,  870 
Law  of  place,  856 
Letter,  acceptance  by,  856 
Letter  of  credit.  846 
Limitation  of  actions,  839 
Lunatics,  862 
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Contracts —  Continued, 
MaiU  acceptance  by.  856 
Marital  rights,  fraud  on,  87a 
Marriage,  discharge  by,  928 
Marriage,  restraint  of,  80a 
Marriages,  prohibited,  873 
Married  women,  862 
Master  and  servant,  894 
Merger,  829 

Misrepresentation,  rescission  for,  929 
Mistake,  discharge  for,  933 
Moral  obligation,  838 
Non-performance,  908 
Operation  of  law,  discharge  by,  928 
Option  to  discharge,  894 


Courts.     See  Constitutional  Law. 

Courts,  consular.  766 

Corerture,  conflict  of  laws,  518 

Credit  in  cash,  35  ». 

Criminal  cases,  28 

Crops,  chattel  mortgage,  185 

Curative  statutes.  See  Constitutional  law. 

Damages,  checks,  wrongful  dishonor,  225 

Dead  body,  clothes,  286  ». 

Death,  in  case  of,  30  if. 

Debts  and  charges,  120  \ 

Decoys,  I.,  65;  II.,  671 

Deeds.     See  Contracts. 

Demand,  claim  synonymous  with,  275 

Devise.     See  Child,  229 


Parent  and  child,  no  promise  implied    Divorce,  character,  113 


between,  860 
Partial  performance,  920 
Parties,  change  of,  892 
Past  consideration,  838 
Performance,  discharge  by,  895 
Persons  affected  by  contract,  863 
Prohibited  marriages,  872 
Promises,  implied,  860 
Proposal,  acceptance  of,  852 
Proposal  by  conduct,  858 
Proposal,  revocation,  850 
Public  policy,  875 
Restraint  of  trade,  827  ».,  882 


Conflict  of  laws,  598,  6oz 

Constitutional  law,  721  »• 
Dogs,  43  ».,  169  «.  [514,  605 

Domicile,  conflict  of  laws,  499  et  uq.\ 
Dower,  constitutional  law»  721  ». 
Drafts,  conflict  of  laws,  591 
Drummers,  315 
Drunkards,  contracts,  862 
Duress,  confessions,  469 
Dying  declarations,  constitutional  law, 
Easements,  170  ».  [735  m. 

Cemeteries,  49 
Eating  house,  305  ». 


Restrictions  against  carrying  on  busi-    Ejectment,  coal  mine,  314  n. 
Revenue  laws,  877  n,/  [ness,  18    Elections,  certiorari^  66  n. 


Revocation  of  proposal,  850 

Reward,  offers  of,  835  n,,  846 

Sale  of  land,  agency,  I.,  338,  343  m. 

Sale  of  offices,  877 

Seal,  under,  825,  827,  829 

Severable,  925 

Simple  contracts,  830,  841 

Statute,  contrary  to,  872 

Stock  gambling.  873  n. 

Subsequent  promise,  838 

Substantial  performance,  923 

Telegraph,  acceptance  by,  856 

Tender,  discharge  by,  896 

Third  persons,  863 

Third  persons,  injury  to,  870 

Trades  union,  886  n. 

Undue  influence,  discharge  for,  933 

Unlawful  agreements,  869 

Wagering  contracts,  873 

Work  done  at  request,  860 
Conveyances,  conflict  of  laws,  565 
Copper  cash,  35  «. 
Cojpyright,  advertising  cards,  140 

Charts,  139 

Constitutional  law,  705 
Corporations.     See  Constitutional  law. 

Contracts,  862 

Dissolution,  reasonable  cause,  45 
Corpus  delicti^  confessions,  448 
Costs,  certiorari,  trj 

Champerty  and  maintenance,  79  - 
Counterfeiting,  constitutional  law,  705 
Counties,  constitutional  law,  699  n. 


Contested,  800  n. 
Embezzlement,  character,  113  [li 

Eminent    Domain.     See   Constitutional 
Escheat,  constitutional  law,  718  n. 
Exchange,  90 
Executions,  conflict  of  laws,  579 

Library  of  attorney,  347  if.     [tion,  379 
Executors  and  administrators,  compensa- 
Extradition,  constitutional  law,  707  n. 
Factors,  317 
False  news,  210 
False  tokens,  210 
Fines,  "clear,"  281 
Fisheries,  166 
Fixtures,  166 
Fodder  for  cattle,  44 
Fornication,  161 
Fraud.     See  Cheat,  209 

Catching  bargain,  37 

Character,  X13 

Consent,  665  if. 
Free  of  charge,  120 
Game  of  chance,  88  if. 
Gaming  contracts,  873 

Game  of  chance,  88  if. 
Geldings,  43  if. 
General  average,  319 
Gift,  chattels,  172 
Good-will,  sale  of,  18 
Grandchildren  not  children,  231  if. 
Grant  a  contract,  825  if. 

Circumstances  raising  presumption  of, 
24011. 
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GuardUn,  compensation,  379 

Conflicts  of  law,  656 
Habeas  corpus,  certiorari,  67 

Conflict  of  laws,  525  ». 

Constitutional  law,  670 
Heirlooms,  chattels,  165 
Highways,  cattle  in,  43  i>. 

Certiorari,  65  fi. 

Change  of  grade,  89  n. 
Hogs,  43  If. 

Holidays,  continuances,  813  [37  m. 

Homestead,    "casualty   or    necessity," 
Homicide.     See  Chastity,  158 

Character,  ixi,  112 
Horses,  43  ». 


Letters,  contracts,  856 

Letters  of  credit,  conflict  of  laws,  597 

Contracts,  846 
Libel,  407  If. 

Character,  iis  ». 

Chastity,  162 

Class,  278  n. 
Library  of  attorney,  exemptions,  347  if. 
Lien,  coffee-house  keeper's,  305  ii . 

Commission  merchants,  333 
Life  insurance,  casualties  of  war,  37  if. 
Lis  pendens  t  constitutional  law,  711  if. 
Lotteries,  conflict  of  laws,  509 
Lunacy.     See  Constitutional  law. 
Lunatics,  contracts.  862 


Husband    and   wife.     See    Community    Malicious  prosecution,  character,  1x3 


property.  350 
Ice,  166 

Immigration,  constitutional  law,  703 
Imports.     See  Constitutional  law. 
Imprisonment   for   debt,  constitutional 

law,  713  ». 
In  cash,  35  if. 

Indians.     See  Citizenship,  245 
Inevitable  casualties,  37  if. 
Infamous  crime,  constitutional  law,  729  m. 
Infancy,  conflict  of  laws,  5x7 

Contracts,  862 
Injunctions,  47  n. 

Constitutional  law,  683  if. 
Inn,  coffee-house  not,  305  if. 

Eating-house  not,  305  n. 
Insane,  conflict  of  laws,  518 

Consent,  664  n. 
Insolvency,  conflict  of  laws,  613 
Insolvency,  contemplation  of.  776  m. 
Insolvent  circumstances,  240  if. 
Insurance  "  Atlantic  coast,"  288  if. 

Change  in  the  property,  its  use  or  oc- 
cupation. 89  If. 

Change  of  possession,  89  if. 

Change  of  title,  89  if. 

Conflict  of  laws,  551 

Consignee,  668  if. 

"Contiguous,"  800 
Interest,  conflict  of  laws,  549,  586,  595 
International  law,  conflict  of  laws,  50X 
Interstate  commerce,. 253  if.,  254  1*. 

Constitutional  law,  670 
Interstate  law,  conflict  of  laws,  50X 
Intoxicating  liquors,  champagne,  68 

Conflict  of  laws,  556 
Intoxication,  confessions,  443 

Consent,  66s  ^« 
Inventory,  complete,  383 
Joint  tenancy.  168 
Judicial  cognizance,  306  if. 
Jury.     See  Constitutional  iawt. 

Charge,  121  if. 
Kerosene,  287  if. 
Larceny,  wife's  clothes,  286  if. 
Lease,  "certain,"  58  if. 
Legal  tender,  constitutional  law,  705 
Legislature.     See  Constitutional  law. 


Malpractice,  character,  113 
Mandamus^  change  of  venue,  91 

Civil  cause  not  a,  47  if. 

Constitution  law,  685  if.,  721  if. 
Map.    See  Chart,  138 
Mares,  43  if. 

Marriage,  conflict  of  laws,  598  [575 

Married  women,  conflict  of  laws,  $06  if., 
Master  and  servant,  illegal  contracts. 
Masturbation,  163  n,  [876  if. 

Miscegenation,  constitutional  law,  729  if. 
Misnomer,  confessions,  494 
Mistake,  confessions,  442 

Continuances,  817 
Mobs,  47  n. 

Confessions,  470 
Monkeys,  169  n. 
Mortgages,  "clandestine,"  277 

Foreclosing,  special  cases,  23  if. 
Municipal  aid  bonds,  constitutional  law, 
Naturalization,  citizenship,  246     [700  if. 

Conflict  of  laws,  513 

Constitutional  law,  705 
Naval  forces,  cases  arising  in,  22 
Navigable  streams,  "cleanse,^'  279  if. 
Navigation,  constitutional  law,  702  if. 
Negligence,  character,  113 

Conflict  of  laws,  508  if.,  521      . 
New  trial,  constitutional  law,  68a  m. 
Notice,  certiorari,  65  if. 

Forged  check,  224 
Oath,  22 
Officers,  compensation,  379 

Constitutional  law,  670 
Official  bonds,  class,  278 
Oxen,  43  n. 
Oysters,  170  if. 

Pardon,  constitutional  law,  687  if. 
Parent  and  child,  contracts,  860 
Parrots,  169  n. 

Partition,  "  special  cases,"  25 
Partnership,  composition  with  creditors. 

Real  estate,  167  n,  [387 

Patent  fuel,  287  n. 
Patents,  48 

Constitutional  law,  705 
Pensions,  "  claimant,"  277 

Constitutional  law,  706  if. 
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Perjury,  "  certificates,"  50  ». 

Personal  property.     See  Chattels,  163 

Pews,  165  n. 

Pigs.  43  i». 

Pilotage,  constttutioaal  law,  703 

Pledge,  176 

Conflict  of  laws,*  574 
Police  power.     See  Constitutional  law. 
Poor,  casual,  36  n. 
Prevention  of  cruelty  to  animals,  chari> 

table  trusts.  127  n. 
Prostitute.     See  Chastity,  160 

Credibility,  163  11. 
Public  lands,  pre^mptioner  not  a  claim- 
ant, 277 
Public  policy,  contracts,  875 
luare  clausuro  fregit,  307  if. 
fuo  warranto,  constitutional  law,  721  n, 
Lape.     ^^  Chastity,  158 

Character,  112 
Real  property,  conflict  of  laws,  563 
Reasonable  time,  conditional  sales,  434  n. 
Receivers,  compensation,  379 
Religious  societies,  charitable  trusts,  122 
Removal  of  causes,  constitutional  law, 

704  «. 
Rent,  certain  rent,  58  n. 
Restaurant,  305  n. 
Restraint  of  trade,  contracts,  882 
Revenue  law,  17.  877  if. 

Collector's  certificate,  59  n. 
Rewards,  contracts,  835  fi.,  846 
Riparian  rights,  166 
Sale  for  cash,   31  if. 
Sales,  good-will  of  business,  18 
Schools,  725  M.,  728  n.    See  eUso  Constita- 
tional  law. 

Common  school,  346  n. 
Seduction.     See  Chaste,  156 

Character,  113 
Servants,  compensation,  379 
Set-off,  conflict  of  laws,  579 
Sheep,  43  If. 
Shipping.     See  Charter-party,  143 

Change  of  moorings,  89  n. 
Ship's  husband.  668  n. 
Signature,  forged  check,  222 
Slander.     See  Chastity,  160 

Character,  112  m.,  114  if. 

Masturbation,  163  n . 
Slaves,  citizenship,  249 
Sleep,  confessions,  442 
Stage,  287  If.  [583 

Statute  of  Limitations,  conflict  of  laws, 
Statutes.     See  Constitutional  law 

Clause,  278 

Chapter  headings,  109  ». 
Steers,  43  if. 
Step-children,  232 
Stocks,  **  claims,"  274 

Chattels,  166 

Wagering  contracts,  873  if. 
Summary  proceedings,constitutional  law, 
721  If. 


Supplementary    proceedings,    coasiita- 

tional  law,  721  if. 
Taxation.     See  Constitntiooal  law 

Certiorari,  65  if. 

Charities,  138  ». 
Telegraph,  contracts,  856 
Tenancy  in  common,  168 
Travellers,  concealed  weapons,  4x1  fi. 
Treasury  notes  not  cash,  34 
Treaties.     See  Constitutional  law 
Trespass,  character,  113 
Truck  wagon,  20  if . 
Trusts  for  charitable  uses,  X22 
Unavoidable  casualties,  37  n. 
Unchaste.     See  Chaste,  1 56  [chants,  3x9 
Usage   and   customs,   commission-mer* 

Comparative  negligence,  373 

Conditional  sales,  435  if. 
Usury,  conflict  of  laws,  550,  586 
Virtue,  156  if. 
Vote,  casting,  35  m. 
Voters.     See  Constitutional  law 

Citizenship,  252  [523*  599 

Wages,  conflict  of  laws,  gamishmeat. 
Warehouse  receipt,  commission  mer- 
Warrant,  ceruinty,  59  n.  [chant,  320  ». 
Wet^ts  and  measures,  constitutional 
Wild  animals,  169  if.  [law,  70$ 

Will.     See  Codicils,  291 

Children,  229 

Annuity  **  clear,"  281 

"Certificates,"  60  If. 

Clothes.  286  If. 
Witnesses,  character,  116 
Words,  actionable  words,  163  n. 
Words  and  Phrases: 

"A  certain  calf  of   the    oeat  cattle 

Accused  of  crime,  121  if.    [kind,"  43  if. 

Act  complained  of,  381  n. 

Actual  change  of  possession,  90  if. 

Actual  confinement,  497  it. 

Actually  chargeable,  122  if. 

Administer,  or  cause  and  procure  to  be 
administered,  48  n,  [ed,  661  n, 

Affintiy  and  consanguinity  distinguish- 

And  there  deliver  at  freighter's  risk 
and  expense  the  same  on  being  paid 

Any  other  cause,  44  if.       [freight,  147 

Any  party  to  a  cause,  47  if. 

Arrest,  woman,  of  a,  497  «. 

Asses,  43  If. 

Atlantic  coast,  288  if. 

Beef  steer,  43  n. 

Beeves,  430. 

Brass  knucks.  409  if. 

Building,  commencement  of,  3x4. 

Business,  carrying  on,  16 

By  chance,  88  if. 

Capital  cases,  28 

Care  and  protection,  X57 

Cargo,  147 

Carriage,  19 

Carry,  16 
Arms,  16  ft. 
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Away,  1 6  If. 

Off,  i6if. 

Out,  19  If. 
Carrying  on  business,  17 

To  sell,  19 II. 
Cart,  19 
Cartways,  20if. 
Cas,  20 
Case,  21 
"Case    affecting"    contrasted    with 

'*  Cause  affecting,"  22 
Case  arising  in  a  justice's  court, I. ,717 II. 
Case  arising  in  the  naval  forces,  22 
Case  arising  under  a  treaty,  21 «». 
Case  arising  under  treaties,  I.,  717. 
Case  at  law,  26 
Case  in  law  and  equity,  21  m. 
Case  of  admiralty  and  maritime  juris- 
Case  stated.  29  [diction,  22 

Case,  special,  defined,  23 
Cases  fliffecting  ambassadors,  22 
Cash.  31 

Notes,  34 

Payment,' 32 

Value,  34 
Cast.  35 

Away,  35  n . 
Casting  vote,  35  li. 
Casual.  36 
Casual  poor,  36  n. 
Casualties  of  war,  3711. 
Casualty,  37 

Casualty  or  necessity,  3711. 
Catalogue,  37 
Catchings,  43 
Cattle,  43 
Cattle  guards,  4311. 
Cattle  turned  loose,  43  n. 
Cause,  44 

Cause  affecting  persons  who,  etc., 47  n. 
Cause  of  action,  46  n . 
Cause  of  action  shall  accrue,  or  shall 

have  accrued,  I.,  14211.  [ji'jm. 

Cause  of  action  shall  have  arisen,  I., 
Cause  of  complaint,  44  n. 
Cause  of  removal,  4411. 
Cause  or  matter,  47  m. 
Cause  remaining  untried,  47  n. 
Cause  to  be  taken,  47  if. 
Causes  and  suits,  47  n. 
Caveat,  48 
Cease,  48 

Cease  to  be  operated,  48  n. 
Cease  to  inhabit,  48 11. 
Cease  to  reside,  48  n . 
Ceased  to  be  thereon,  48  m. 
Ceasing  to  reside,  48  n. 
Cede.  48 
Cedule,  48 
Celebrate,  48 
*    Celebrate  a  marriage,  49  n. 
Celebrating  a  rite,  48  n. 
Cellar,  49 


Words  and 
Certain,  58 

Rent,  5811. 
Certainty,  58 
Certificate,  59 
Chain,  67 
Chair,  67 
Chairman,  68 
Chambers,  68 
Champagne,  68 
Chance,  88 
Chancellor,  89 

Change,  89  [occupation,  8911. 

Change  in  the  property,  its    use  or 
Change  its  original  purpose,  89  11. 
Change  of  grade,  89  m. 
Change  of  possession,  89  n. 
Change  of  title,  89  if. 
Change  of  moorings,  89  if. 
Change  the  form  or  ground  of  action. 
Changed,  89  ii.  [89  n. 

Channel,  108 
Chapel,  109 
Chapter.  109 
Chapter  headings,  109  n. 
Charcoal,  iz8 
Charge,  118 

Charge  and  accuse,  I.,  143  is. 
Charge  and  discharge,  X19 
Charge  on  holding,  120 
Charge  to  enter  heir,  120 
Charge  to  jury,  121  if. 
Chargeable,  122 
Chargeable  thereby,  122  n. 
Charged  with  capital  offence,  II.,  798  n. 
Charged  with  crime,  121  if. 
Charges.  120 
Charging  order,  121  if. 
Charging  th^  hundred,  X2Z  n. 
Chariot.^  22 
Chart,  138 
Charter,  141 
Chase,  155 
Chaste,  156 
Chastity,  158 
Cheat,  209 
Chemist,  228 
Cherokee,  228 
Chevisance,  228 
Chicory,  228 
Chief,  229 

Child,  I.,  205  M.;  IIL,  350,  417 
Childish,  234 
Children,  229 
China,  234 
Chinese,  234 
Chip,  234 
Chocolate,  234 
Choice,  234 

Choose,  I.,  63Z  If.;  III.,  394 
Chose,  235 

Chose  in  possession,  235 
Chose  local,  235 
Chose  transitory,  235 
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Chosen  freeholders,  235 
Christian,  238 
Christian  name,  239 
Chuck-a-luck,  239 
Cider,  239 
Cipher,  239  ' 

Circuit,  239 
Circular,  240 
Circular  notes,  240  n,      . 
Circulating  medium,  24irfS. 
Circumstances,  240' 
Circumsunces  of  terror,  240  »• 
Citation,  240 
Cite,  241 
City.  256 
Civil.  256 
Civil  action,  257 
Civil  cases,  26 
Civil  cause,  47  n, 
Civiliter,  273 
Civiliter  mortuis,  273 
Civilization,  273 
Claim,  273 

Claim  of  comisance,  277 
Claim  of  liberty,  277 
Claimant,  277 
Claiming  under,  276 
Claims  and  effects,  274 
Clandestine,  277 
Clandestinely  provided,  978  «• 
Class.  278 
Clause,  278 
Clay,  279 

Clay  pits  and  mines,  279  »• 
Cleanse,  279  n. 
Clear,  279 
Clear  deed.  280 
Clear,  in  the,  281 
Clear  land,  to,  281 
Clear  of  all  incumbrances,  sSo 
Clear  of  assessments,  280 
Clear  of  charge,  280 
Clear  of  expense,  280 
Clear  out  a  highway,  281 
Clear  title,  280 
Clear  yearly  rent,  280 
Clearance,  282 
Clearly  convinced,  279  m« 
Clearly  established.  279  n. 
Clerical,  286 

Close  the  bargain,  IL,  194 11. 
Clothes,  286 
Co.,  287 
Coach.  287 
Coal,  287 

Coal  mines,  288  n. 
Coal  privileges,  287  »• 
Coal  wagon,  20  ». 
Coals  worked  out,  288  is. 
Coast,  288 

Coasting  trade,  288  n. 
C.O,D.,  289 
Code,  290 


Words  and  Phrases — ConHmmtd. 

Codification,  290 

Coffee-house,  305 
•     Coffer,  305 

Cognate,  306 

Cognizance,  306 

Cognizance  and  control,  306  is. 

Cognovit,  307 

Cohabit,  I.,  211  if.;  III.,  yA 

Cohabitation,  308 

Coin,  309 

Cofn  money,  to,  309  m. 

Coinage,  310 

Coins,  gold,  silver,  and  copper,  910  1 

Collar,  310 

Collateral,  310 

Collation,  311 

CoUatio  bononim,  311 

Collect,  312 

Collectable,  312 

Collected,  312  it. 

Collection,  31a 
'     Collector,  312 

Colliery,  313 

Color,  314 

Come,  314 

Comfort,  314  • 

Coming,  314 

Commencement  of  a  bnildlttg;  514 

Common,  346 

Comnfon  assurances,  347 

Common  labor,  347  it. 

Common  law,  347* 
*    Common  pleas.  347  n. 

Common  proceeding,  347  is. 

Common  school,  346  it. 

Common  sewer,  347  it. 

Communicate,  349 

Communication,  349 

Community,  349 

Commutation,  36 

Compact,  36$ 

Company,  366 

Compelled,  377 

Compensation,  378 

Competency,  380 

Competent,  380 

Competent  authoritiet,  380  n* 

Competent  clerk,  380  n. 

Competent  court,  380  n. 

Competent  evidence,  380  it. 

Competent  party,  381  m. 

Competent  persons,  381  n. 

Competent  to  dispose  by  will,  381  a. 

Complain,  381 

Complainant,  381 

Complaint,  381 

Complaints,  381  it. 

Complete,  382 

Complete  cargo.  383 

Complete  purchaser,  383 

Completed,  383.  384 

Completing,  382 

Completion,  382 
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Words  and  Phrases — Cantintud. 
Completely  issued  and  negotiated,  382 
Compulsion,  407 
Compute,  407 
Conceal,  407 
Concealed,  408  it. 
Concealment,  416 
Concealment,  II.,  75  ». 
Conception,  420 
Concern,  419 
Concerned,  419 
Concerned  in  the  loss,  420  it. 
Concerns,  419 
Condemnation,  420 
Condition,  422 
Condition  precedent,  423 
Condition  subsequent,  423 
Conditional  contract,  423 
Conduct,  438  Theretofore  been,  438  if. 
Conducted,  rights  of  ^fishery  as  it  has 
Conducting  actions  or  suits,  438  «. 
Confectionery,  234  n. 
Confederacy,  438 
Confidence,  497 

Game,  497  ». 
Confidence  of  the  community,  349  n. 
Confinement,  497 
Confirmation,  498 
Confiscation,  421 
Confusion  of  debt,  660 
Con^egation,  660 
Conjunct  capture,  II.,  730  n. 
Consanguinity,  661       [guished,  661  if. 
Consanguinity     and    aifinity    distlo 
Conscience,  6i5i 
Conscious,  662 

Of  wha^  he  is  doing,  662  n. 
Consent.  663 
Consignation,  667- 
Consigned,  667 
Consolidate,  668 
Consolidated  company,  668 
Constitution,  669 

Construction  of  a  building,  II.,  603 
Contained  in  a  bam,  IL,  127  n. 
Contemplation,  776 
Contemplation  of  bankruptcy,  776  n. 
Contemplation  of  insolvency,  776  if. 
Contempt  of  court,  777  if. 
Contention,  800 
Contents,  800 
Contest.  800 

Contested  elections,  800  i». 
Contiguous,  I.,  i^M.,  loi;  III.,  800 
Contiguous  proprietors,  800  n. 
Contingency,  804 

Contracts,bargains  and  agreements, II., 
Copper  cash,  35  n.,  310  [124  n. 

Credit  in  cash,  ^5  if. 
Criminal  cases,  28 
Counter-claim,  274 

Court  of  competent  jurisdiction,  381  n. 
Customary  dispatch,  149 
Dangers  of  seas  excepted.  148 


Words  and  Phrases — Continuid. 
Deadly  weapons,  409  n. 
Dean  and  Chapter,  no  n. 
Debts  and  charges,  120 
Despatch  in  discharging,  149 
Directly,  146  n. 
Dogs,  43  n. 

Driving  or  conducting  cattle,  43  n. 
Due,  188  M. 
Due  cause,  44  iv. 
Due  causes  shown,  44  n. 
Empty,  148 

Estimated  cash  value,  34 
Exchange,  90 
Ex  post  facto,  737  n. 
Facts  of  his  case,  29 
Final  disposition  of  a  cause,  47  n. 
Fodder  for  cattle,  44  if. 
For  cash,  35 1^ 
For  cause,  44  if. 
Forthwith,  146,  193 
For  whom  it  may  concern,  420 
Free  chapel,  109  n. 
Free  of  charge,  120 
Freight  on  right  delivery,  147  ». 
Full  cash  value,  34 
Full  and  complete  cargo,  Z47  «. 
Game  of  chance,  88  «. 
Geldings,  43  n. 

General  rbles  of  arithmetic,  239  n. 
Good  cause,  45 
Gooa  cause  of  action,  47  ». 
Good  cause  shown,  45 
Hogs,  43  If. 
Horn  chains,  67  n. 
Horses,  43  n. 
Immediately,  146  n, 
\  In  case  of  death,  30  if. 
In  cash,  35  if. 
In  each  case,  29 
In  the  clear,  281 

Incident  to  the  navigation  of  the  river. 
Incorporated  company,  366  ».'        [148 
Inevitable  casualties,  37  n. 
Insolvent  circumstances,  240  if. 
Instrument  adapted  to  coining,  310 11. 
Irresistible  superhuman  cause,  45 

oint-stock  company,  366  if. 

ust  compensation,  378  if. 

ustifiable  cause,  45 

ustly  due,  188  if. 

Cerosene,  287  if. 

Legal  cause,  45  [696  «. 

Local    and    temporary  distinguished. 
Lying  in  wait,  407  if. 
Manufacturing  company,  366  m. 
Mares,  43  n. 
Moral  certainty,  58  if. 
Nature  and  cause,  45 
Oath  or  other  competent  proof,  381  ». 
On  arrival,  432 
Other  cause,  45 
Other  lawful  merchandise,  147 
Owing.  188  If. 


969 


W«ri«  ftad  PhraMi. 


INDEX, 


WtidiftaA 


Words  and  Phrases — Continued, 
Oxen,  43  m. 

Person  in  charge,  I2X  n. 
Composing  the  company,  566  n. 

Pigs.  43  ». 

Plying  coastwise,  288  ir. 

Previous  chaste  character,  157 
Priority  of  charge,  120 
Private  chapels,  109  n. 
Probable  cause,  45 
Proximate  cause,  4$ 
Reasonable  cause,  45 
Reputation,  156 
Said  company,  366  n. 
Sale  for  cash,  31  it. 
Same  cause,  46  m. 
Satisfactory  cause,  46  n^ 
Seams  of  coal,  313  it. 
Sheep,  43  n. 
Ship  s  company,  366  it. 
Ship's  husband,  668 
Sit  m  any  case,^  30  n. 
Special  cases,  23  n. 
Stage,  287  n. 
Steal,  16  It. 
Steer,  43  «. 

Suit,  eontroveny,  matler  or  cause  de- 
pending 47  fi. 


Words  and  Phrases— CMliit  ttL 
Taxed  cart,  20  it. 
Terms  cash,  34 
The  company,  366  m. 
This  cause,  47  ii. 
To  arrive,  432 
To  be  employed,  148 
To  clear  land.  281 
To  "clear  out,"  281 
To  load  a  full  and  complete  cargo,  147 
To  pay  in  current  coin,  310  it.    [366  it. 
Trading   or    other   public    company. 
Transportation  company,  366  it. 
Truck  wagon,  20  it. 
Turnpike,  366  n. 
Twelve  months  certain,  58  it. 
••Two  cattle,"  43  It. 
Two  disinterested  and  competent  meo, 

381  «. 
Unavoidable  casualti^,  37  it. 
Virtue.  156  w. 

When  house  is  completed,  385 
With  all  convenient  speed,  146 
With  all  possible  despatch,  148 
Workable  coal  seam.  288  it. 
Working  cattle,  44  it. 
Working  days,  149 
Written  statement  or  certificate*  60  m, 
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